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.Before 


16  C.  1  =  13  Ind.  Jur.  139. 
APPELLATE   CIVIL. 
Mr.  Justice  Wilson  and   Mr.  Justice  Macphev&on. 


KAJKUP  SINGH  AND  ANOTHER  (Two  of  the  Principal  Defendants] 
v.    RAMGOLA-VT  ROY  (Plaintiff):'-'      [30th  January,  1888.] 

Civil  Procedure   Code,    1882,    s.    244 — Question  relating   to    execution    of  decree- — 
Parties  to  suit- — Representatives. 

K  and  M  were  brothers  alleged  to  be  joint  in  food,  dwelling,  and  business. 
In  a  suit  which  was  brought  against  K,  and  which  was  unsuccessful. y  defended 
by  him  on  behalf  of  himself  and  the  joint  family,  a  decree  for  costs  was  passed 
against  him.  K  died  after  decree  and  the  decree-holder  in  execution  had  K's  sons 
put  on  the  record  as  his  representatives.  Certain  property  was  attached  in 
execution,  and  the  sons  objected  that  the  property  in  question  had  come  to  them 
as  the  self-acquired  property  of  their  uncle  M,  who  had  died  after  A",  and  thai 
tbey  had  inherited  no  property  from  their  father  K.  Their  objection  was  allowed 
by  the  Court  executing  the  decree,  and  the  property  was  ordered  to  be  released 
from  attachment.  In  a  suit  brought  by  the  assignee  of  the  decree-holder  against 
the  sons  of  K  to  establish  his  right  to  proceed  against  the  property  in  question 
in  execution  of  the  decree  against  K  \  Held,  that  the  question  of  the  liability 
of  the  property  to  be  taken  in  execution  in  the  hands  of  defendant,  was  a  "  ques- 
tion arising  between  the  parties  to  the  suit  in  which  the  decree  was  passed -or 
their  representatives,  and  relating  to  the  execution,  &c.,  of  the  decree."  within 
the  meaning  of  s.  244  of  the  Civil  Procedure  Code,  and  that  the  suit  was 
consequently  not  maintainable. 

[2]  The  cases  as  to  the  position  of  representatives  added  to  the  suit  either 
before  or  after  decree  referred  to  and  discussed.  • 

[F.,  21  A.  323  (327)  =  19  A.W.N.  104  ;  Appr.,  12  A.  313=10  A.W.N.  137  (F.B.)  ; 
17  C.  711  (F.B.)  ;  R.,  1  O.C.  Sup.  60  (68)  ;  23  B.  237  (241)  ;  23  M.  195  (201) 
(F.B.)  ;  6  Bom.  L.R.  1043  (1049)  ;  D.,  6  C.W.N.  63  (64).] 

THE  facts  in  this  case  were  shortly  as  follows  : — 

Kheba  Singh,  the  father  of  the  defendants,  and  his  brother  Mewa 
Lai,  were  joint  in  food  and  dwelling,  and  carried  on  business  jointly  as 
.members  of  a  joint  family.  In  a  suit  which  was  brought  against  Kheba 

*  Appeal  from  order  No.  152  of  1888,  against  the  order  of  T.  M.  Kirkwood,  Esq., 
Judge  of  Patna,  dated  the  18th  of  April  1887,  reversing  the  decree  of  Baboo.  TroUokho 
Nath  Mitter,  Subordinate  Judge  of  Patna,  dated  the  5th  of  February  1886. 
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Singh,  and  which  had  been  contested  by  him  on  behalf  of  himself  and 
the  joint  family,  Kheba  was  unsuccessful,  and  decrees  for  costs  were  passed 
against  him.  Kheba  Singh  having  died  after  the  decrees,  the  decree- 
holder,  in  execution  of  those  decrees,  substituted  his  sons  as  judgment- 
debtors  in  their  father's  place,  and  they  were  brought  on  the  record  as 
his  representatives.  The  decree-holder  attached  certain  property,  and  the 
defendants  objected  that  they  had  succeeded  to  no  property  from  their 
father,  but  that  the  property  attached  had  come  to  them  by  inheritance 
from  their  uncle  Mewa  Lai,  who  had  died  after  their  father,  and  that  such 
property  had  been  Mewa  Lai's  self -acquired  property.  On  the  22nd  March 
1884  this  objection  was  allowed,  and  the  property  was  released  from 
attachment.  The  present  suit  was  brought  on  the  21st  March  1885  by  a 
purchaser  from  the  original  decree-holder  to  establish  his  right  to  proceed 
against  the  property  in  question  in  execution  of  the  decrees  against 
Kheba  Singh: 

At  the  hearing,  before  the  merits  of  the  case  were  gone  into,  a  preli- 
minary objection  was  taken  that  the  matter  dealt  with  by  the  order  of  the 
22nd  March  1884  was,  within  the  meaning  of  s.  244  of  the  Civil  Procedure 
Code,  a  "  question  arising  between  the  parties  to  the  suit  in  which  the 
decree  was  passed,  or  their  representatives,  and  relating  to  the  execution 
of  the  decree,"  and  therefore  had  been  properly  dealt  with  by  the  Court 
executing  the  decree,  and  could  not  now  be  the  subject  of  a  separate  suit. 

The  Subordinate  Judge  upheld  this  objection  and  dismissed  the  suit. 

On  appeal  the  Judge  was  of  opinion  that  the  proceedings  and  order  of 
the  Court  executing  the  decree  were  taken  and  made  under  ss.  278,  280 
of  the  Code,  and  not  under  s.  244,  and  that  the  suit  was  maintainable. 
He  therefore  reversed  the  decree  of  the  Subordinate  Judge  and  remanded 
the  suit  for  hearing  on  the  merits. 

[3]     From  this  decision  the  defendants  appealed. 

Baboo  Nilmadhub  Sen,  for  the  appellants. 

Moulvie  Mahomed  Yusoof,  for  the  respondent. 

The  following  cases  were  referred  to  in  argument :  Choudhvy  Waked 
Ali  v.  J innate  (1)  ;  Oseemunnissa  Khatoon  v.  Ameerunnissa  Khatoon  (2)  ; 
Arundadhi  Ammyar  v.  Natesha  Ayyar  (3)  ;  Nimba  Harishet  v.  Sitaram 
Paraji  (4)  ;  Ameeroonissa  Khatoon  v.  Mozuffer  Hossein  Chowdhry  (5)  ;  Btiddit 
Ramaiya  v.  Venkaiya  (6)  ;  Kuriyali  v.  Mayan  (7)  ;  Ram  Ghulain  v.  llazavec 
Kuar  (8)  ;  Sitaram  v.  Bhagwan  Das  (9)  ;  Dkiraj  Nahatab  Chand  v.  Peari 
Dasi  (10)  ;  In  re  Rainey  (11)  ;  Abdul  Rahman  v.  Muhammad  Yar  (12)  ;  Awadh 
Kuari  v.  Raktu  Tewari  (13)  ;  Shankar  Dyal  v.  Amir  Ilaidav  (14)  ;  Nath 
Mai  Das  v.  Tajammul  Httsain  (15)  ;  Bahori  Lall  v.  Gavri  Sahai  (16); 
Kanai  Lai  Khan  v.  Sashi  Bhuson  Biswas  (17)  ;  and  Kameshwar  Per  shad 
v.  Run  Bahadur  Singh  (18). 

The  following  judgments  were  delivered  by  the  Court  (WILSON  and 
MACPKBRSON,  JJ.)  : — 

JUDGMENT. 

WILSON,  J. — The  plaintiffs  are  the  assignees  of  a  decree  obtained 
against  one  Kheba  Singh  ;  and  in  this  suit  they  ask  for  a  declaration  that 
certain  properties  are  liable  to  be  attached  and  sold  to  satisfy  that  decree 


(1)  11  B.L.R.  149. 
(4)  9  B.  458. 
(7)  7  M.  255. 
(10)  6  W.R.  Mis.  61. 
(13)  6  A.  109. 
(16)  8  A.  626. 

(2)  20  W.R;  162. 
(5)  12  B.L.R.  65. 
(8)  7  A.  547. 
(11)  6  B.L.R.  725. 
(14)  2  A.  752. 
(17)  6  C.  777. 

(3)  5M.  391. 
(6)  3  M.H.C.R.  263. 
(9)  7  A.  733. 
(12)  4  A.  190. 
(15)  7  A.  36, 
(18)  12  C.  458. 
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iii  the  hands   of  the   substantial    defendants  to  the  suit,    who  are   the  sons        1888 
of  Kheba  Singh.     It  appears    that   after   the  decree    was   obtained  Kheba      JAN.  30. 
Singh   died,   and    that  an   application    was    made   to   execute   the    decree       . 
against  the    property    now  in  question    in  the  hands   of  the   same   persons 
who     are     now     defendants  ;      and     that     application     was     dismissed. 
Neither    the    petition  nor  the   order    has  been    put  in    evidence,    and  we 
are  therefore  obliged    to   derive    our   knowledge    of  them    from    the  [4] 
admissions    in  the    plaint,    from  which  we  learn  that    the    decree-holders  13  ind.  jur. 
"  filed  a  list  of  the  disputed  property  as  property  belonging  to  the  judgment-        139. 
debtor  Kheba  Singh;"  that  the  sons  alleged  in  answer  that  "they  had  got  it 
from  the  estate  of  Mewa  Lai  and  not  from  the  estate  of  Kheba;"    and  that 
by  the  order  then  made  "  the  disputed  property   has    been  exempted    from 
sale  by  auction." 

The  decree  was  subsequently  assigned  to  the  plaintiffs,  and  they  now 
sue  for  a  declaration  that  the  property  in  question  so  liable  in  the  defend- 
ant's hands  to  be  attached  and  sold  to  satisfy  the  decree.  The  Sub- 
ordinate Judge  held  that  s.  244  of  the  Code  of  Civil  Procedure  was  a  bar 
to  this  suit,  and  he  dismissed  it  accordingly.  The  District  Judge  reversed 
that  decision  and  remanded  the  case  for  trial  on  the  merits.  Against 
that  order  the  present  appeal  has  been  brought. 

The  sections  of  the  Code  which  it  seems  necessary  to  refer  to 
are  these : — 

Section  234  says  :  "  If  a  judgment-debtor  dies  before  the  decree  has 
been  fully  executed,  the  holder  of  the  decree  may  apply  to  the  Court  which 
passed  it  to  execute  the  same  against  the  legal  representative  of  the 
deceased. 

"  Such  representative  shall  be  liable  only  to  the  extent  of  the  property 
of  the  deceased  which  has  come  to  his  hands,  and  has  not  been  duly 
disposed  of;  and  for  the  purpose  of  ascertaining  such  liability,  the  Court 
executing  the  decree  may,  of  its  own  motion  or  on  the  application  of 
the  decree-holder,  compel  the  said  representative  to  produce  such  accounts 
as  it  thinks  fit." 

Section  244  says  :  "The  following  questions  shall  be  determined  by 
order  of  the  Court  executing  a  decree  and  not  by  separate  suit,  namely : — 

"  (a)  &  (i)  relate  to  mesne  profits. 

"  (cj  any  other  questions  arising  between  the  parties  to  the  suit  in 
which  the  decree  was  passed  or  their  representatives,  and  relating  to  the 
execution,  discharge  or  satisfaction  of  the  decree." 

Section  248  says:  "The  Court  shall  issue  a  notice  to  the  party  against 
whom  execution  is  applied  for,  requiring  him  to  show  cause,  within  a  period 
to  be  fixed  by  the  Court,  why  the  decree  should  not  be  executed  against 
him  ; 

[5]  "  (^)  i*~  *ne  enforcement  of  the  decree  be  applied  for  against  the 
legal  representative  of  a  party  to  the  suit  in  which  the  decree  was  made." 

What  we  have  to  say  is  whether  the  question  of  the  liability  of  this 
property  to  be  taken  in  execution  in  the  hands  of  the  present  defendants — 
a  question  raised  and  decided  in  the  execution  proceeding,  and  now  raised 
again  in  this  suit — is  a  question  "  arising  between  the  parties  to  the  suit 
in  which  the  decree  was  passed  or  their  representatives,  and  ralating  to 
the  execution,  discharge  or  satisfaction  of  the  decree,"  within  the  meaning 
of  ?.  244.  And  this  may  be  divided  into  two  questions  :  whether 
the  defendants  were  and  are  representatives  of  the  judgment-debtor,  and 
whether  the  question  in  dispute  is  a  question  between  the  decree-holders 
find  such  representatives  in  the  sense  intended  by  the  section, 
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The  provision  formerly  in  force  corresponding  to  s.  244,  namely, 
s.  11  of  Act  XXIII  of  1861,  was  limited  in  its  operation  to  questions 
arising  between  parties  to  the  suit,  and  the  question  arose  whether  the  term 
"  parties  "•  applied  to  persons  who  had  not  been  made  parties  before  decree, 
but  against  whom  execution  was  sought  as  heirs  of  the  judgment-debtor 
upon  his  death  after  decree.  In  the  present  section  the  words  "  or  their 
representatives"  have  been  added  ;  and  I  entertain  no  doubt  tint  they 
aPpty  *°  Persons  against  whom  or  against  the  property  in  whose  hands 
execution  is  sought,  on  the  ground  that  they  are  the  heirs  of  a  judgment- 
debtor  who  has  died  after  decree. 

As  regards  the  kind  of  questions  intended  in  s.  244,  the  matter  I 
think  is  pretty  clear  from  the  provisions  of  s.  234.  Under  that  section 
the  representative  can  be  made  liable  "  to  the  extent  of  the  property  of 
the  deceased  which  has  come  to  his  hands  and  has  not  been  duly  disposed 
of."  So  that  two  kinds  of  property  can  be  attached.  First,  property  of 
the  ancestor  found  in  the  hands  of  the  heir  ;  and,  secondly,  the  property  of 
the  heir,  from  whatever  source  derived,  to  the  extent  to  which  he  has 
wasted  the  assets  descended  to  him  without  satisfying  the  debts  by  the 
deceased.  In  the  case  now  before  us,  the  property  is  of  the  first  kind  — 
property  said  to  be  liable  to  execution  in  the  hands  of  heirs  as  assets  in- 
herited from  their  ancestor.  In  such  a  case  the  question  [g]  that  ordinarily 
arises  is,  whether  the  property  has  so  descended  or  not.  That  is  a 
question  in  which  the  parties  interested  are  the  judgment-creditor  on  one 
side,  and  the  alleged  heir  himself  on  the  other.  The  persons  interested 
would  be  the  same  if  the  property  against  which  execution  was  sought 
were  the  property  of  the  heir  himself  which  it  was  sought  to  charge  on  the 
ground  of  his  having  wasted  the  inherited  assets  ;  the  provision  in  s.  234 
for  taking  an  account  makes  this  plain.  Upon  the  construction  of  the 
words  of  the  section,  it  appears  to  me  that  the  question  which  the  plaintiff 
seeks  to  raise  in  this  case  not  only  arose,  but  was  decided  in  the  execution 
proceedings  between  his  vendor  and  the  present  defendants  brought  in  as 
representatives  of  the  original  judgment-debtor,  and  that  s.  244  bars  this 
suit. 

An  examination  of  the  decisions  leads  to  the  same  result.  The  cases 
fall  into  two  classes.  The  first  class  consists  of  cases  in  which  a  person 
is  originally  made  a  party  in  a  representative  capacity,  or  is  subsequently 
made  a  party  in  consequence  of  the  death  of  an  original  party 
before  decree.  In  this  case,  it  is  clearly  settled  I  think  that  such  a 
person  is  a  party  to  the  suit  within  the  meaning  of  s.  244,  and  that  a 
question  between  him  and  the  decree-holder,  as  to  whether  property  has 
come  to  him  as  the  representative  of  the  judgment-debtor,  and  so  is  liable 
to  be  taken  in  execution  of  the  decree  against  him  as  such  representative, 
or  on  the  other  hand  belongs  to  himself  alone  and  not  in  such  represent- 
ative character,  is  one  that  must  be  decided  in  the  execution  proceedings, 
and  not  by  suit.  The  governing  authority  on  the  subject  is  the  decision 
of  the  Privy  Council  in  Chowdry  Waited  Ali  v.  Jwnaee  (1)  ;  and  it  has 
been  followed  and  applied  in  the  sense  I  have  indicated  in  several  subse- 
quent cases  in  this  country  —  Oseemunnissa  Khatoon  v.  Aweerunnissa 
Khatoon  (2)  ;  Arundadhi  Ammyar  v.  Natesha  Ayyav  (3)  ;  Nimba  Havishet 
v  Si-far  am  Pavaji  (4). 

The  second  class  of  cases  consists  of  those  in  which  the  represent- 
atives have  not  been  made  parties  to  the  suit  before  decree  ;  but  in  which, 


(l)  11  B.  L.  R, 
(3)  5M.  391. 


(2)  20  W.  R.  162. 
(4)  9  B.  458, 
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in  consequence  of  the  death  of  the  judgment-debtor  after  decree,  a  question        1888 
arises   as   to   the    rights   of   the    [7]  decree-holder  to   execute  the  decree      JAN.  30. 
against  the  representatives   or   the  property    said   to    have   descended   to       ."" 

1" 


Under  Act  XXIII  of  1861  it  was  held,  both  by  the  Madras  High 
Court  in  Buddu  Ramaiya  v.  Vtnkaiya  (1),  and  by  this  Court  in  Ameer- 
nnnissa  Khatoon  v.  Mozuffcr  Hossein  Chowdhry  (2),  that  representa-  igc.  1  = 
tives  proceeded  against  in  execution  of  a  decree  against  the  person  13  Ind.Jur. 
they  represented  were  parties  to  the  suit  within  the  meaning  of  the  section  139. 
corresponding  to  the  present  s.  244.  That  question,  it  seems  to  me, 
no  longer  arises,  because  in  s.  244  the  representatives  are  expressly 
mentioned.  In  both  of  those  cases,  and  in  a  series  of  subsequent 
cases,  it  has  been  held,  in  accordance  with  the  analogy  of  the  other 
class  of  decisions  already  mentioned,  that  questions  arising  between  a 
decree-holder  and  the  representatives  of  the  judgment-debtor  as  to  whether 
property  has  come  to  the  representatives  as  such,  and  so  is  liable  to  be 
taken  in  execution,  or  is  their  own  property  derived  from  any  other  source, 
and  therefore  not  so  liable,  must  be  decided  in  the  execution  proceed- 
ing and  not  by  suit.  Kunyali  v.  Mayan  (3)  ;  Ram  Ghttlam  v.  Hazarte 
Kuar  (4)  ;  Sitavam  v.  BJiagwan  Das  (5). 

I  only  know  of  two  cases  which  "seem  to  me  distinctly  inconsistent 
with  the  law  established,  as  I  think  by  the  two  classes  of  decisions  to 
which  I  have  referred  —  Abdul  Rahman  v.  Muhammad  Yar  (6)  ;  and  Awa-dh 
Kuari  v.  Raktu  Teivari  (7).  I  prefer  to  follow  the  view  which  seems  to 
me  most  naturally  to  follow  from  the  language  of  the  Act,  and  which  is 
supported  by  the  preponderance  of  authority. 

Several  cases  were  cited  to  us  to  which  I  think  it  unnecessary  to  do 
more  than  refer,  because  the  decisions  turned  upon  considerations  which 
do  not  apply  to  the  case  now  before  us.  They  are  cases  in  which  it  has 
been  held  that  a  claim  either  by  the  judgment-debtor  or  by  his  represent- 
atives to  property  attached  in  execution,  made  not  in  his  own  right 
but  as  a  trustee,  does  not  fall  within  s.  244.  Shankar  Dyal  v.  Amir 
Haidar  (8)  ;  and  [8]  Nath  Mai  Das  v.  Tajammul  Husain  (9).  The 
more  recent  case  of  Bahovi  Lai  v.  Gauri  Sahai  (10),  in  which  the  facts  were 
very  peculiar,  and  quite  unlike  those  of  the  present  case,  was  decided  by 
one  at  least  of  the  Judges  before  whom  it  came  on  the  ground  that  it  fell 
within  the  same  principle.  It  remains  to  mention  two  other  cases  which 
have  been  relied  upon  as  inconsistent  with  the  general  current  of  the 
authorities  —  Kanai  Lai  Khan  v.  SasM  Bhuson  Biswas  (11)  ;  and  Kawesh- 
ivar  Pershad  v.  Run  Bahadur  Singh  (12).  The  first  of  these  cases  seems 
to  me  to  decide  nothing  touching  upon  the  present  question  except  this,'  — 
that  where  a  defendant  dies  and  someone  is  substituted,  rightly  or  wrongly, 
as  being  his  representative,  the  latter,  though  he  becomes  a  party,  becomes 
a  party  to  the  original  suit,  the  character  and  scope  of  which  are  not 
enlarged,  but  remain  the  same  as  they  were  before  ;  and  that  therefore 
the  person  so  brought  in  is  not  bound  to  raise  in  that  suit,  either  before 
decree  or  in  execution  proceedings,  any  question  not  properly  within 
the  scope  of  the  suit,  and  not  arising  out  of  the  execution  of  the  decree 
actually  passed.  In  Kameshwar  Pershad  v.  Run  Bahadur  Singh  (12)  what 
was  decided,  and  decided  in  the  execution  proceedings,  was  that  a  man 


(1)  3  M.  263. 
(4)  7  A.  547. 
(7)  6  A.  109, 
(10)  8  A.  626. 

(2)  12B.L.R.  65. 
(5)  7  A.  733. 
(8)  2  A.  752. 
(11)  6  C.  777. 

(3)  7  M.  255. 
(6)  4  A.  190. 
(9)  7  A.  36. 
(.12)  12  C.  458, 
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1888        cannot  be  made  liable  in  execution   as   the   representative   of   a    deceased 
JAN.  30.      judgment-debtor,    in    respect   of    property  which  he  has  obtained  from  the 

judgment-debtor  by  a  title  prior   to   decree,    or    inherited    from    somebody 

APPEL-     ejS6)    though    he    may    be    so   made  liable  in  respect  of  property  inherited 
LATE        from  the  judgment-debtor  after  decree. 

UIVIL.  j  am  ojf  Opinjon  that  the  present  suit  is    barred    by    s.    244,   and   that 

16  C  1=      *k°   orc'er   °f  t^ie   District  Judge  should  be  set  aside,  and  the  decree  of  the 
13  Ind.  Jur.  Subordinate  Judge  maintained  with  costs  in  both  appellate  Courts. 

139.  MACPHERSON,  J. — I  am  of  the   same   opinion,  and   hold  that  the  suit  is 

barred  by  s.  244,  and  that  consequently  the  order  of  the  District  Judge  must 
be  set  aside,  and  the  deciee  of  the  Subordinate  Judge  restored  with  costs 
in  both  appellate  Courts. 

j.  v.  w.  Appeal  allowed. 

16  C.  9  =13  Ind.  Jur.  143. 
[9]  CRIMINAL  MOTION. 

Before  MY,  Justice  Wilson  and  Mv.  Justice  Rainpini. 


IN  THE  MATTER  OF  THE  PETITION  OF  PARBUTTY  CHARAN 

AICH.  PARBUTTY  CHARAN  AICH  v.  QUEEN-EMPRESS.  :: 

[6th  August,    1888.] 

Criminal  Procedure  Code,  ss.  134,  144 — Penal   Code,  s    188 — Disobeying  order  of 
Public  Servant — Trader  at  Hat — Order  prohibiting  holding  of   Hat. 

A  District  Magistrate,  by  an  order  made  under  s.  144  of  the  Criminal  Pro- 
cedure Code,  after  stating  that  it  appeared  that  one  "  G  C  S  has  recently  estab- 
lished a  hat  at  S  in  the  vicinity  of  K,  an  old-established  hat,  and  held  it  on 
the  same  days,  and  that  in  consequence  of  the  establishment  of  the  new  hat, 
and  the  endeavours  made  to  induce  or  force  people  to  frequent  the  new  hat 
instead  of  the  old  one,  a  serious  breach  of  the  peace  or  riots  are  imminent," 
ordered  "  that  the  said  G  CS  and  all  other  persons  abstain  from  holding  such 
hat  "  on  those  da^s.  The  order  was  duly  made  and  promulgated,  but  not  strict- 
ly in  accordance  with  s.  134  of  the  Code,  and  the  orders  of  Government  made 
thereunder.  Notwithstanding  the  order,  one  P  C  A  was  found  exposing  goods 
for  sale  as  a  trader  at  the  hat  on  one  of  the  prohibited  days  and  he  was  there- 
upon charged  with  disobeying  the  order  of  the  Magistrate,  and  convicted  of  an 
offence  under  s.  188  of  the  Penal  Code.  Held,  that  the  conviction  was  bad,  as 
P  C  A  did  not  come  within  the  description  of  the  persons  intended  by  the  order 
to  be  prohibited  from  "  holding  "  the  hat  which  referred  to  *'  holding  "  as 
owner  or  manager,  not  as  a  trader. 

Held,  also,  that  the  terms  of  s.  134  of  the  Code,  and  the  notification  made 
by  Government  thereunder  as  to  promulgation  and  issue  of  an  order,  are 
directory,  but  an  omission  lo  fellow  strictly  such  direction,  though  it  is  an  ir- 
regularity, does  not  invalidate  the  order  ;  where  therefore  it  is  shown  that  the 
order  has  been  brought  to  the  actual  knowledge  of  the  person  sought  to  be 
affected  by  it,  such  omission  does  not  prevent  the  case  coming  within  s.  188  of 
the  Penal  Code. 

[R.,  31  C.  990  =  8  C.W.N.  781  ;  1  S.L.R.  50  =  8  Cr.L  J.  170.] 

THE  appellant  Parbutty  Charan  Aich  was  charged  with  having 
disobeyed  an  order  made  by  the  Magistrate  of  Backergunge,  and  with 
having  in  consequence  been  guilty  of  an  offence  under  s.  1^8  of  the  Penal 
Code. 

*  Criminal  Motion  No.  238  of  1888,  against  the  order  passed  by  J.  Posford,  Esq., 
Judge  of  Backergunge,  dated  21st  June  1888,  modifying  the  order  passed  by  F,  A, 
ftossein,  Deputy  Magistrate  of  Patuakhally,  dated  the  12th  May  1888, 
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It   appeared    that   one   Gobinda   Chunder   Sahu    had    established    a        1888 
hat    in    a  village  called    Singhrakati    in    the    district    of    Backergunge.      AUG.  6. 
The    Magistrate   of  the  district,  finding   that   such  a  hat  [10]  interfered        — 
with   the    previously    established    hat    in    the    neighbouring    village    of    CRIMINAL 
Krishnagunge,  and  that  a   breach  of  the    peace    was   thereby   imminent,     M°TI°N' 
issued  the    following  order  :     "  Whereas   it   appears   from   the  report  of     .-  c  9_ 
Sub-Inspector   Prosonno   Coomar   Mookerjee,    and   from    the   affidavit  of  13  in(|t  j^jr< 
Baikanto  Chunder  Gongooly  filed  herewith,  that  Gobinda  Chunder  Sahu         143. 
has   recently   established   a    new    hat   at    Singhrakati   in    the    vicinity  of 
Krishnagunge  hat,  an  old  established  hat,  and   held    it  on  the  same  days, 
viz.,  Tuesdays  and  Saturdays,  and  that  in  consequence  of  the  establishment 
of   the   new   hat,    and    the  endeavours    made  to  induce  or  force  people  to 
frequent   the   new  hat  instead  of  the  old  one,  a  serious  breach  of  the  peace 
or  riots  are  imminent,  it  is  hereby  ordered  that  the   said   Gobinda  Chunder 
Sahu  and  all  other  persons  abstain  from    holding    such  hat,  or  any  hat 
whatever,  near   or   within   the    hat  at  Krishnagunge  on  any  Tuesday  or 
Saturday.     This  order  is  made  under    s.  144   of  the   Criminal   Procedure 
Code  and  will  remain  in  force  two  months." 

The  order  was  not  served  personally  on  Parbutty  Charan  Aich,  nor 
was  it  duly  promulgated  in  the  hat  by  beat  of  drum,  or  as  provided  for  by 
s.  134  of  the  Code  and  by  Government  notification  made  under  that 
section.  Notwithstanding  this  order  the  hat  at  Singhrakati  still  continued 
to  be  held,  and  on  Saturday,  21st  January,  Parbutty  Charan  Aich,  being 
found  exposing  goods  for  sale  in  the  hat,  was  charged  under  s.  188  of  the 
Penal  Code  with  disobeying  the  above  order,  and  on  conviction  was 
sentenced  by  the  Deputy  Magistrate  to  rigorous  imprisonment  for  three 
months — a  sentence  which  was  altered  on  appeal  to  the  Sessions  Judge 
to  seven  days'  imprisonment  and  a  fine  of  Rs.  30,  The  Judge  said  :  "  As 
to  Parbutty  Charan  Aich  I  see  no  reason  to  doubt  the  propriety  of  the 
conviction  ;  but  I  do  not  find  any  satisfactory  proof  of  his  being  more 
than  a  trader  who  comes  to  the  hat  and  offers  goods  for  sale  there.  He 
does  not  appear  to  be  one  of  the  hat  proprietors  or  managers,  though  he 
is  said  to  have  been  a  tadbirkar."  Parbutty  Charan  Aich  appealed  to  the 
High  Court  on  the  grounds  that  the  order  of  the  Magistrate  prohibiting 
the  hat  was  not  promulgated  in  the  manner  provided  by  law  ;  that  the 
order  being  therefore  bad,  the  disobedience  of  such  an  order  was  not 
punishable  under  s.  188  of  the  Penal  Code  ;  and  that  [H]  the  act  imputed 
to  htm  did  not  constitute  a  disobedience  of  the  order. 

Baboo  Umbica  Churn  Bosc  and  Baboo  Baikanto  Nath  Doss,  for  the 
appellant. 

The  Officiating  Deputy  Legal  Remembrancer  (Mr.  Beeby),  for  the 
Crown. 

The  judgment  of  the  Court  (WILSON  and  RAMPINI,  JJ.)  was  as 
follows  : — 

JUDGMENT. 

WILSON,  J. — The  conviction  in  this  case  is  under  s.  188  of  the 
Indian  Penal  Code,  which  says  that  whoever,  knowing  that,  by  an  order 
promulgated  by  a  public  servant  lawfully  empowered  to  promulgate  such 
order,  he  is  directed  to  abstain  from  a  certain  act,  disobeys  such  direction, 
shall  be  liable  to  certain  punishment.  Now,  the  order  which  the  accused 
in  the  present  case  was  charged  with  disobeying  was  an  order  by  the 
District  Magistrate  under  s.  1 44  of  the  Code  of  Criminal  Procedure.  It 
was  an  order  made  with  relation  to  a  hat.  It  appears  that  there  was  an 
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1888        old  established  hat,    and    that  "certain    persons,   acting    for,  or    with,  one 

AUG.  6.      Gobindo  Charan  Sahu  opened  a  new  hat  in  the  vicinity  of  the  old  one,  and 

"  held  it  on  the  same  days.     This  action,  in  the    opinion   of    the   Magistrate, 

CRIMINAL    ma(je  a  serious  breach  of  the  peace  imminent  ;  and  therefore  having  made 

MOTION.     ^  necessary  inquiries  he  passed  this  order.      [After  reading  the  order  (1) 

16*C~~9=      His  Lordship  continued] : 

13  Ind.  Jur.  It  has  been  found  that  notwithstanding  that  order   the    new   hat  was 

143.  nevertheless  held  on  Tuesdays  and  Saturdays  ;  and  the  present  accused 
has  been  convicted  of  disobeying  that  order.  The  fact  found  is  that  he 
sold  goods  in  the  hat,  not  that  he  was  a  proprietor  of  that  hat,  or  was  one 
of  those  who  promoted  or  managed  or  had  any  control  of  it,  but  simply 
that  as  a  trader  he  sold  goods  at  the  hat. 

Two  points  have  been  raised  before  us.  The  first  is,  whether  there 
was  any  such  service  or  promulgation  of  the  Magistrate's  .order  as  'to 
bring  the  case  within  s.  188.  With  regard  to  that  it  would  appeal- 
that  the  mode  of  service  was  not  in  accordance  with  the  Criminal 
Procedure  Code,  because  s.  144  [12]  says  that  a  Magistrate  may,  by 
a  written  order  stating  the  material  facts  of  the  case  and  served  in 
manner  provided  by  s.  134,  direct  any  person  to  abstain  from  a  certain  act, 
and  so  forth.  And  what  s.  134  says  is,  that  "  the  order,"  that  is  an 
order  under  s.  133,  "  shall,  if  practicable,  be  served  on  the  person  against 
whom  it  is  made  in  manner  herein  provided  for  service  of  a  summons. 
If  such  order  cannot  be  so  served,  it  shall  be  notified  by  proclamation, 
published  in  such  manner  as  the  Local  Government  may  by  rule  direct,  and 
a  copy  thereof  shall  be  stuck  up  at  such  place  or  places  as  may  be  fittest 
for  conveying  the  information  to  such  person."  In  the  present  case, 
there  was  evidence  probably  that  there  was  personal  service  on  Gobinda 
Chunder  Sahu.  But  there  was  no  personal  service  On  the  present  accused  ; 
nor  was  the  service  or  promulgation  in  accordance  with  s.  134.  The 
Bengal  Government  has  gazetted  an  order  to  the  effect  that,  when 
personal  service  cannot  be  made,  the  order  shall  be  notified  by  beat  of 
drum  at  the  place  in  question.  That  was  not  done  in  the  present  case. 
Therefore  the  notice  Was  not  served  according  to  the  directions  of  the 
Criminal  Procedure  Code  as  amplified  by  the  order  in  the  Gazette.  But  I 
do  not  think  that  .that  is  fatal  in  the  present  case,  because  I  do  not  think 
that  it  is  necessary  for  us  to  read  the  direction  as  to  the  mode  of  service 
a's  going  absolutely  to  the  validity  of  the  order.  I  think  we  may  fairly  say 
that  the  terms  of  s.  134  and  the  notification  in  the  Gazette  are  directory, 
and  ought  to  be  followed,  and  that  it  is  an  irregularity  when  they  are  not  ; 
but  it  does  not  follow  that  the  order  is  a  nullity  in  consequence,  and  I 
think  that  when  the  order  has  been  duly  made  and  promulgated,  although 
not  strictly  in  accordance  with  the  terms  of  the  law,  and  has  been  brought 
to  the  actual  knowledge  of  the  person  sought  to  be  affected  by  it,  that  is 
sufficient  to  bring  the  case  under  s.  188  of  the  Indian  Penal  Code.  The 
first  objection  therefore  seems  to  me  to  fail. 

The  other  objection  is  more  serious,  and  goes  much  more  to  the 
solid  merits  of  the  case.  It  is  this,  that  what  the  present  accused  is  found 
to  have  done  is  ho  breach  of  the  Magistrate's  order.  It  is  obvious 
that  before  you  can  proceed  criminally  [13]  against  a  man  for  breach 
of  an  order  you  must  show  that  the  order  clearly  and  unequivocally 
prohibits  the  thing  which  he  is  said  to  have  done.  If  the  order  be 
ambiguous  and  open  to  two  interpretations,  you  must  adopt  the  one 

(1)  16  C.  10. 
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most  favourable  to   the    accused,  and    not    the    other.     In    the    present        1888 
case  the  earlier  part  of  the    Magistrate's   order   shows,    we  think,  pretty      AUG.  6. 
clearly  what  he  was  thinking  of  when  he  came  to  the  conclusion   that   the   r 
new  hat  should  be  prohibited.     He  was  thinking  of  the  action  of  Gobinda    \?\ !NAL 
Chunder    Sahu,   and    of  the  people  who  were  acting  for  or  with  him,   that  ON* 

is   to   say,    he  was  thinking  of  the  conduct  of  persons  who  established  the     ig  c  9= 
hat,  opened  it,  managed  it  and  tried  to  bring  people  to  it  to  buy   and   sell ;  13  ind.  Jur. 
and    having    described    their  action  as  likely  to  induce  a  serious  breach  of         1*3. 
the  peace,  he  proceeds  to  prohibit  Gobinda    Chunder   Sahu   and   all   other 
persons   from   holding   the  hat.     In  that  connection  it  is  almost  impossible 
to  read  the  words  "  holding  the  hat ''  in  any  other  sense   than    that   which 
we  have  described,  that  is,  in  the  sense  of  holding  as  owner  or  manager.   It 
is  almost  impossible  to  read  the  words  as  including  the  conduct   of   people 
who  do  not  hold  the  hat  as  owners  and  managers,  but  who   frequent   it   as 
buyers  or  sellers.     But  if  we  are  wrong  in  this  interpretation  of  the  words, 
at  any  rate  it  is  clear  that  the  order,  looking  at  it  in    the  most    favourable 
light  for  the  prosecution,    is   ambiguous,    and    does    not   clearly   and    un- 
mistakably prohibit  traders  from  buying  and  selling  in  the  hat. 

That  being  so,  the  conviction  cannot  stand,  and  must  be  set  aside. 

J.  v.  vv.  Conviction  set  aside. 


16  C.  13. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Wilson  and  Mr.  Justice  Rampini. 


JOYNARAYAN  SINGH  (Judgment-Debtor)  v.  MUDHOO  SUDUN 
SINGH  (Adjudicating-Crtditpr),*     [10th  August,  1888.] 

Jurisdiction— Deputy  Commissioner — District  Court — Insolvent  judgment-debtors — 
Civil  Procedure  Code,  1882,  ss.  344,  360 — Application  to  be  declared  insolvent. 

The  Court  of  the  Judicial  Commissioner,  and  not  that  of  a  Deputy  Commis- 
sioner, is  the  "  District  Court"  in  Chota  Nagpur  under  ss.  2  and  344  of  the  Civil 
[14]  Procedure  Code.  A  Deputy  Commissioner  therefore  invested  by  the  local 
Government  with  powers  under  s.  360  of  the  Code  has  no  jurisdiction,  apart  from 
any  transfer  by  the  "  District  Court,"  to  entertain  an  application  by  a  judgment- 
creditor  under  s.  344  to  have  his  judgment-debtor  declared  an  insolvent. 

In  re.  Waller  (l)  ;  and  Purbhudas  Velji  v.  Chugun  Raichand  (2),  followed. 

The  question  of  jurisdiction  not  having  been  raised  in  the  lower  Court  the 
order  was  set  aside  without  costs. 

THIS  was  an  application  under  the  second  clause  of  s.  344  of 
the  Civil  Procedure  Code  by  the  holder  of  a  decree  for  money,  praying  that 
the  judgment-debtor  might  be  declared  insolvent. 

The  only  question  material  to  this  report  was  as  to  the  jurisdiction  of 
the  Court  of  the  Deputy  Commissioner  to  entertain  the  application. 

Mr.  R.  Allen,  Baboo  Ashutosh  Dhur,  and  Baboo  Rajendronath  Base, 
for  the  appellant. 

The  Advocate-General  (Sir  G.  C.  Paul),  Mr.  Woodro/e,  and  Baboo 
Pran  Nath  Pandit,  for  the  respondent. 

The  judgment  of  the  Court  (WILSON  and  RAMPINI,  JJ.)  was  as 
follows : — 


*  Appeal  from   Order   No.  187  of   1888,   against   the  order  of   E.  N.  Baker,  Esq., 
Deputy  Commissioner  of  Manbhoom,  dated  the  28th  of  April  1888. 
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JUDGMENT. 

WILSON,  J. — This  is  a  matter  brought  before  us  by  way  of  appeal 
from  an  order  of  the  Deputy  Commissioner  of  Manbhoom  in  Chota 
Nagpur.  Acting  under  Chapter  XX  of  the  Code  of  Civil  Procedure  he 
made  an  order  adjudging  a  judgment-debtor  to  be  an  insolvent,  and  he  did 
so  on  the  application  of  the  judgment-creditor. 

We  find  ourselves  constrained  to  set  aside  that  order  on  a  ground 
which  unfortunately  has  no  relation  to  the  merits  of  the  case.  The  ground 
upon  which  we  are  obliged  to  set  aside  the  order  is  that  the  Deputy 
Commissioner  had  no  jurisdiction  to  make  it. 

Under  s.  344  of  the  Civil  Procedure  Code  "  any  judgment-debtor 
arrested  or  imprisoned  in  execution  of  a  decree  for  money,  or  against  whose 
property  an  order  of  attachment  has  been  made  in  execution  of  such  a  decree, 
may  apply  in  writing  to  be  declared  an  insolvent  ;"  and  "  any  holder  of 
a  decree  for  money  may  apply  in  writing  that  the  judgment-debtor  may 
be  declared  an  insolvent;  "  and  "  every  such  application  shall  be  made  to 
the  District  [15]  Court  within  the  local  limits  of  whose  jurisdiction  the 
judgment-debtor  resides  or  is  in  custody."  "  District  Court  "  is  defined 
thus  in  s.  2  of  the  Code :  "  District  means  the  local  limits  of  the  jurisdiction 
of  a  principal  Civil  Court  of  original  jurisdiction  (hereinafter  called  a 
District  Court)."  So  that  in  order  to  see  whether  the  Deputy  Commis- 
sioner's Court  is  a  District  Court,  we  have  to  enquire  whether  it  is  a 
principal  Civil  Court  of  original  jurisdiction  within  the  district.  We  find 
that  it  is  not  so.  The  principal  Civil  Court  of  original  jurisdiction  through- 
out Chota  Nagpur  is  the  Court  of  the  Judicial  Commissioner.  By  gazetted 
order  of  the  local  Government  the  Judicial  Commissioner  is  given  the 
jurisdiction  of  a  District  Judge  throughout  Chota  Nagpur,  and  the 
Deputy  Commissioners  are  given  the  jurisdiction  of  Subordinate  Judges. 
It  follows  that  the  Deputy  Commissioner  was  not  empowered  to  make 
such  an  order  as  this  by  the  operation  of  s.  344.  But  then  we  have  to 
turn  and  see  whether  he  has  power  under  s.  360.  Under  that  section  "  the 
local  Government  may,  by  notification  in  the  .Official  Gazette,  invest  any 
Court,  other  than  a  District  Court,  with  the  powers  conferred  on  District 
Courts  by  ss.  344  to  359  (both  inclusive),  and  the  District  Judge  may 
transfer  to  any  Court,  &c. 

We  find  by  reference  to  the  Gazette  that  the  Deputy  Commissioner's 
Court  has  been  invested  by  the  local  Government  with  the  powers  that 
s.  360  authorises  that  Government  to  confer.  But  then  in  order  to 
see  what  the  powers  conferred  are  we  must  look  at  the  latter  part  of 
s.  360,  which  says,  when  such  notification  has  been  issued  "  the 
District  Judge  may  transfer  to  any  Court  situate  in  his  district  and  so 
invested  any  case  instituted  under  s.  344.  Any  Court  so  invested 
may  entertain  any  application  under  s.  344,  by  any  person  arrested 
in  execution  of  a  decree  of  such  Court."  So  that  when  a  Court,  other 
than  a  District  Court,  is  specially  invested  with  powers  under  s.  360, 
those  powers  authorise  it  to  deal  with  two  classes  of  cases  :  First,  cases 
transferred  by  the  District  Court ;  and,  secondly,  cases  of  persons  who 
are  in  custody  in  execution  of  its  own  decree  and  who  apply  under  the 
insolvency  section.  But  there  is  no  power  given  by  s.  360  to  any 
Court  other  [16]  than  the  District  Court  itself  to  entertain,  apart 
from  any  transfer  by  the  District  Court,  an  application  by  a  judgment- 
creditor  to  haxre  his  judgment-debtor  declared  an  insolvent.  This  appears 
dear  from  the  language  of  the  section  itself ;  and  the  same  view  has  been 
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taken  by  the  Madras  and  Bombay  High  Courts.  See  In  ft  Waller  (1), 
and  Purbhudas  Velji  v.  C  Jin  gun  Raichand  (2).  It  follows  therefore  that 
there  was  no  jurisdiction  in  the  Deputy  Commissioner  to  make  the  order 
he  has  made.  On  that  ground  we  set  his  order  aside. 

We  find  that  this  objection  to  jurisdiction  was  never  taken  in  the  first 
Court.  It  was  not  taken  in  the  grounds  of  appeal  to  this  Court,  and 
indeed  it  was  raised  by  the  Court  itself,  and  not  by  either  of  the  parties. 
Under  these  circumstances,  we  may  fairly  set  the  order  aside  without 
costs. 

Then  an  application  was  made  to  us  by  the  Advocate-General  to  order 
the  return  of  the  petition  presented  to  the  lower  Court,  in  order  that  it 
might  be  presented  again  to  the  Court  which  has  jurisdiction.  That  is  a 
matter  with  which  we  think  we  ought  not  to  interfere.  It  should  be  dealt 
with  by  the  lower  Court. 
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J.  V.   W. 


Appeal  allowed. 


16  C.  16. 
APPELLATE   CIVIL. 

Before  MY.  Justice  Wilson  and  Mr.  Justice  Ram  pint. 


JOGOBUNDHOO  DASS  AND  ANOTHER  (Judgment-debtors)  v.  HORI 
RAWOOT  AND  ANOTHER  (Decree-holders)*     [2nd  August  1888.] 

Civil  Procedure  Code.  188?,  s.  230.  cl.  (b) — Limitation — Execution  of  decree — Order 
directing  payment  of  money  at  a  certain  date. 

A  judgment-debtor  on  being  arrested  in  execution  of  a  decree  presented  a 
petition  asking  for  fifteen  days'  time  to  pay  the  amount  of  the  decree,  and,  the 
decree-holders  consenting,  the  Court  made  ?,n  order  in  the  terms,  "let  the  petition 
be  filed."  Held,  that  this  order  did  not  amount  to  one  directing  payment  of 
money  to  be  made  at  a  certain  date  within  the  meaning  of  s.  230.  cl.  (b)  of  the 
Civil  Procedure  Code. 

Bal  Chand  v.  Raghunath  Das  (3)  followed. 
[R..  23  T.L.R.  142.] 

[17]  THIS  was  an  application  made  on  the  18th  November  1886  for 
execution  of  a  decree  dated  9th  January  1874.  It  appeared  that  on  the  21st 
August  1882  one  of  the  judgment-debtors,  on  his  being  arrested  in  execu- 
tion of  the  decree,  had  presented  a  petition  to  the  Court  for  fifteen  days' 
time  to  pay  up  the  amount  of  the  decree,  which  petition  (the  decree- 
holder  consenting)  was  ordered  to  be  filed,  and  the  time  was  allowed,  the 
judgment-debtor  being  released  from  arrest.  He  failed,  however,  to  pay 
the  amount  of  the  decree.  The  only  question  material  to  this  report  was 
whether  the  order  made  on  this  petition  amounted  to  a  direction  by  the 
Court  for  "  the  payment  of  money  on  a  certain  date  "  within  the  meaning 
of  s.  230,  sub-s.  (b). 

The  decree-holder  contended  that  it  did,  and  that  he  was  therefore 
entitled  to  reckon  the  twelve  years'  limitation  from  the  expiration  of  the 
fifteen  days'  •  time  when  default  was  made  in  paying  the  amount  of  the 
decree.  The  judgment-debtor  contended  that  execution  of  the  decree  was 
barred  by  limitation  which  was  to  be  reckoned  from  the  date  of  the  decree, 

*  Appeal  from  Order  No.  7  of  1888,  against  the-order  of  J.  B.  Worgan,  Esq.,  Judge 
of  Cuttack,  dated  the  8th  of  September  1887,  reversing  the  order  of  Baboo  Mati  I.al 
Singh,  Munsif  of  that  district,  dated  the  29th  of  March  1887. 

(1)  6  M.  430,  (2)  8  B.  196.  (3)  4  A,  155. 
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and  that  the  order  made  on  the  petition  did  not  create  a  new  starting  point 
from  which  the  time  could  run. 

The  lower  appellate  Court  (reversing  the  decision  of  the  Munsif,  before 
whom  however  the  point  as  to  the  effect  of  the  order  on  the  petition  was 
not  raised)  held  that  the  order  was  virtually  one  under  s.  230,  cl.  (b),  and 
that  execution  of  the  decree  was  therefore  not  barred. 

From  this  decision  the  judgment-debtors  appealed  to  the  High 
Court. 

Baboo  Mon  Mohun  Dutt,  for  the  appellants. 

Dr.  Guru  Dass  Banerji,  for  the  respondents. 

For  the  appellants  the  case  of  Bal  Chand  v.  Raghunath  Dass  (1)  was 
relied  on,  and  for  the  respondents  the  case  of  Jhoti  Sahu  v.  Bhubun  Gir  (2) 
was  referred  to. 

The  judgment  of  the  Court  (WILSON  and  RAMPINI,  JJ.)  was  as 
follows  : — 

JUDGMENT. 

WILSON,  J. — In  this  case  we  think  that  the  lower  appellate  Court  is  in 
error  in  the  view  it  has  taken  of  the  law. 

[18]  The  application  was  one  for  execution,  and  was  made  more 
than  twelve  years  after  the  date  of  the  decree.  In  the  first  Court  the 
Munsif  dismissed  the  application  on  that  ground,  the  application  being,  in 
his  opinion,  too  late  under  s.  230  of  the  Code  of  Civil  Procedure. 
The  lower  appellate  Court  has  considered  that  >the  application  is 
saved  from  the  bar  of  limitation  by  reason  of  sub-s.  (6)  of  s.  230, 
which  says  :  "  Where  the  decree  or  any  subsequent  order  directs  any 
payment  of  money,  or  the  delivery  of  any  property,  to  be  made  at  a  certain 
date,  '  the  twelve  years  is  to  run  from  the  date  of  the  default  in  making  the 
payment  or  delivering  the  property  in  respect  of  which  the  applicant  seeks 
to  enforce  the  decree." 

Now  it  is  sought  to  show  that  there  was  a  subsequent  order  directing 
payment  to  be  made  on  a  certain  date  by  reason  of  these  circumstances  : 
A  prior  application  for  execution  by  attachment  of  the  person  of  one  of  the 
judgment-debtors  was  made  within  twelve  years  of  the  date  of  the  decree  and 
within  twelve  years  previous  to  the  date  of  the  present  application.  Wrhen 
that  judgment-debtor  had  been  arrested,  he  put  in  a  petition  asking  that 
he  might  have  fifteen  days'  time  within  which  to  pay  up  the  amount  of  the 
decree  and  so  escape  committal  to  prison.  That  petition  was  consented 
to,  and  the  order  made  on  it  was,  "  let  the  petition  be  filed."  The  lower 
appellate  Court  has  considered  that  that  order  amounts  to  an  order  to  pay 
on  or  before  the  15th  day.  We  think  that  that  is  a  very  considerable 
extension  of  the  order.  In  form  certainly  it  is  nothing  of  the  kind  ;  and  even 
if  we  could  suppose  that  the  order  adopts  the  terms  of  the  petition,  and  can 
be  read  as  embodying  what  appears  in  the  petition,  still  it  would  not  be  an 
order  for  payment.  The  petition  contains  no  new  promise  to  pay  ;  it 
simply  asks  for  a  stay  of  proceedings  for  fifteen  days  to  enable  the 
petitioner  to  pay  up  the  amount  of  the  decree — the  alternative  obviously 
being  that  on  expiry  of  the  fifteen  days,  if  the  money  was  not  paid,  the 
execution  proceedings  should  go  on.  This  case  therefore  differs  materially 
from  the  case  of  Jhoti  Sahu  v.  Bhubun  Gir  (2).  In  that  case  there  was 
not  a  mere  petition  for  time  but  an  actual  agreement  by  way  of  compro- 
mise entered  [19]  into  between  the  parties  for  payment  in  certain  ways  ; 
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and  the  order  was,  that  it  should  be  recorded.  The  learned  Judges  in 
that  case  considered  that  the  order  there  might  be  regarded  as  one 
embodying  the  compromise,  and  that,  the  compromise  being  an  actual 
undertaking  to  pay,  the  order  was  an  order  to  pay.  On  the  order  hand 
in  the  case  of  Bal  Chand  v.  Raghunath  Das  (1)  the  facts  are  precisely 
similar  to  those  of  the  present  case  ;  and  the  learned  Judges  there  took  the 
same  view  as  we  have  taken  here.  For  these  reasons  we  think  that  the 
view  taken  by  the  lower  appellate  Court  cannot  be  supported. 

The  result  is  that  the  order  of  the  lower  appellate  Court  must  be  sei 
aside,  and  the  order  of  the  first  Court,  the  Munsif,  affirmed  with  costs. 

j.  v.  w.  Appeal  allowed. 


16  C.  19. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Tottenham  and  Mr.  Justice  Ghose. 


HORENDRANARAIN  ACHARJI  CHOWDHRY  (Plaintiff)  V. 

CHANDRAKANTA  LAHIRI  AND  ANOTHER  (Defendants).* 
[10th  August,  1888.] 

Will — Attestation  of  will — Purda  nashin  lady — "In  theprescnce  of" — Succession 
Act  (Xof  1865),  s.  50. 

After  execution  of  her  will  by  a  testatrix,  a  purda  nashin  lady  and  its  attest- 
ation in  her  presence  by  a  witness  who  had  seen  her  execute  it.  it  was  presented 
for  registration,  the  testatrix  sitting  behind  one  fold  of  a  door  which  was  closed, 
the  other  fold  being  open,  and  the  registrar  and  another  person  who  identified 
the  testatrix  being  in  the  verandah  outside  the  room  behind  the  door  of  which  the 
testatrix  sat,  all  that  the  registrar  actually  saw  of  her  being  her  hand.  The 
testatrix  admitted  her  execution  of  the  will,  and  her  admission  was  endorsed  on 
the  will  and  witnessed  by  the  registrar  and  the  person  who  identified  her  at  the 
same  time.  Held,  that  the  witness  was  "  in  the  presence  of  "  the  testatrix  within 
the  meaning  of  s.  50  of  the  Succession  Act  (X  of  1865). 

[R.,  4  O.  C.  408  (420);  13  C.W.N.  40=3  Ind.  Cas.  309  ;  D.,  26  C.  78  (80).] 

THIS  appeal  was  brought  in  the  matter  of  an  application  for  probate 
of  the  will  of  one  Budramani  Debya,  a  puvda  nashin  lady,  widow  of  one 
Kalichundra  Lahiri.  The  will  was  executed  on  the  24th  Kartick  1291 
(8th  November  1884)  and  the  testatrix  died  on  the  24th  Aughran  1291 
(8th  December  1884.) 

[20]  The  only  question  material  to  this  report  was  whether  the 
attestation  of  the  will  was  sufficient  to  satisfy  the  requirements  of  s.  50 
of  the  Succession  Act  (X  of  1865).  The  evidence  showed  that,  though  the 
will  was  executed  in  the  presence  of  the  witnesses,  only  one  of  the 
witnesses,  viz.,  Shurut  Chunder  Bandopadhya  who  was  also  the  writer  of 
ths  will  and  had  signed  it  for  the  testatrix  in  her  presence  and  by  her 
direction,  signed  it  in  the  presence  of  the  testatrix  ;  the  other  witnesses 
having  been  told  by  the  testatrix  to  go  and  sign  it  downstairs  because  she 
wanted  to  perform  her  puja.  A  commission  was  issued  for  the  examina- 
tion of  other  witnesses,  one  of  whom  stated  that  one  of  the  other  witnesses 
to  the  will  also  signed  the  will  in  the  presence  of  the  testatrix,  but  his 
evidence  as  to  this  was  disbelieved  by  the  Judge.  It  appeared,  however, 
that,  the  Registrar  of  Calcutta  having  been  sent  for,  the  will  was  on  the 

*Appeal  from   Original   Decree  No.  67  of  1887  against  the  decree  of  J.  R.  Halleft, 
Rsq.,  Judge  of  Rungpore,  dated  the  5th  of  February  1887,  • 
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same  day  presented  for  registration,  when  execution  was  admitted  to  the 
Registrar  by  the  testatrix,  who  was  identified  by  her  medical  attendant 
Kedarnath  Singha,  both  the  Registrar  and  Kedarnath  Singha  signing 
their  names  as  witnesses.  At  the  time  of  the  registration  the  testatrix  was 
inside  a  room  behind  one  fold  of  a  door,  the  other  fold  of  which  was  open 
and  the  Registrar  and  the  other  witnesses  were  in  the  verandah  into 
which  the  door  opened . 

The  cases  of  In  the  goods  of  Roy  money  Dossee  (1),  Hurro  Stmdari  Dabya 
v.  Chunder  Kant  Bhtittacharjee  (2),  and  Nitya  Gopal  Sircar  v.  Nagendra 
Nath  Mitter  (3),  have  decided  that  if  a  signature  on  a  will  is  admitted  by 
the  testator  to  be  his,  and  he  is  identified  before  the  Registrar  by  one  of 
the  witnesses  to  the  signature,  and  both  the  Registrar  and  identifier  sign 
their  names  as  witnesses  to  the  admission  made,  such  an  attestation  is 
sufficient  to  satisfy  s.  50  of  the  Succession  Act.  The  only  question  in  the 
present  case  was  whether  the  signatures  were  affixed  "  in  the  presence  of  "  the 
testatrix  within  the  meaning  of  that  section.  The  evidence  of  the  Registrar 
was  not  before  the  lower  Court,  and  that  Court  thought  the  evidence  of 
the  witness  examined  on  the  commission,  who  stated  he  had  signed  the 
will  in  the  presence  of  the  testatrix,  unsatisfactory,  and  refused  the 
application  for  probate. 

[21]   The  applicant  appealed  to  the  High  Court. 

Mr.  Woodroffe,  Baboo  Grish  Chunder  Chowdhry,  and  Baboo  Horendro 
Nath  Mukerji,  for  the  appellant. 

Baboo  Hem  Chunder  Banerjee  and  Baboo  Jadub  Chunder  Seal,  for  the 
respondents. 

For  the  appellant  it  was  contended  that  the  attestation  was  sufficient. 
The  test  is  whether  the  tastatrix  could  have  seen  the  witnesses  had  she 
chosen  to  look — Williams  on  Executors,  8th  Ed.,  p.  93  ;  In  the  goods  of 
Piercy  (4)  ;  Newton  v.  Clarke  (5) ;  Casson  v.  Dade  (6)  ;  In  the  goods  of 
Trinmel  (7) ;  Shires  v.  Glascock  (8) ;  Day  v.  Smith  (9) ;  Todd  v.  Winchelsea 
(10)  ;  Norton  v.  Basset  (11).  The  cases  on  this  point  where  the  attestation 
was  held  to  be  insufficient  are  cases  where,  under  the  circumstances,  the 
testator  could  not  have  seen  the  witnesses  even  had  he  desired  to  do  so. 

It  was  only  absolutely  necessary  at  the  registration  of  the  wrill  that 
there  should  be  one  witness,  as  the  execution  had  already  beeu  attested 
by  one  witness,  and  it  is  not  necessary  that  both  the  witnesses  should  sign 
at  the  same  time. 

For  the  respondents  on  this  point  the  following  cases  were  cited1. 
Doe  v.  Manifold  (12);  Winchelsea  v.  Wauchope  (13);  In  the  goods  of  Killick 
(14) ;  In  the  goods  of  Newman  (15)  ;  In  the  goods  of  Ellis  (16) ;  In  the  goods 
sfColman  (17);  Tribe  v.  Tribe  (18). 

The   judgment  of  the    Court   (TOTTENHAM   and    GHOSE,   JJ.)   was  as 
follows  I—- 
JUDGMENT. 

This  is  an  appeal  against  a  decree  of  the  District  Judge  of  Rungpore, 
refusing  probate  of  a  will  alleged  to  have  been  executed  by  Rudramani 
Dabya.  The  judgment  of  the  Court  below  is  very  short ;  and  it  is  not 


(1)  1  C.  150. 
(4)  1  Robert  278. 
(7)  11  Jur.  N.  S.  243. 
(10)  M.  andMalk.  12=1 
(12)   1  M.  and  S.  249. 
(15)  1  Curt.  914. 
(18)  1  Robert  775. 

(2)  6C.17. 
(5)   2  Curt.  320. 
(8)  2  Salk.  688. 
C.  &  P.  488. 
(13)  3  Russ.  441. 
(16)  2  Curt.  395. 

(3)  11  C.  429. 
(6)   1  Bro.  C.  C.  99. 
(9)  3  Salk.  395. 
(11)  Deaand  Sw.  259. 
(14)   10  Jus.  N.  S.  1083. 
(17)  3  Curt.  118, 
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quite  clear  from  that  judgment  whether  [22]  the  Court   below  disbelieved  1888 

the  factum  of  the  will  or  refused  probate    merely  because  the   requirements  AUG.  10. 
of  the  law,    as  stated   in  s.  50  of   the  Indian    Succession    Act,  made  appli-         ~~ 

cable  to    Hindus  by   the  Hindu  Wills    Act,    had  not    been  fulfilled    in  the  AF 

matter  of  attestation.  C'vn 


The  learned  counsel,  who  argued  the    appeal  on  behalf   of  the    appel- 


lant-petitioner for  probate,  assumed  in  opening   that  the  factum    of  the  will     ie  C.  19. 
was  undisputed,    and  that  it  was  left  to    him  to  argue  only   the  point  as  to 
due  attestation. 

The  learned  vakil,  however,  who  appeared  for  the  respondents,  strenu- 
ously contended  that  the  will  was  not  genuine,  in  addition  to  the  defect 
in  attestation.  Section  50  of  the  Indian  Succession  Act  requires,  for 
the  due  execution  of  a  will,  that  it  shall  be  signed  or  marked  by  the  testator 
or,  at  his  request,  by  somebody  on  his  behalf,  in  the  presence  of  two 
witnesses,  and  that  the  witnesses  who  attest  it  must  sign  the  will  in  the 
presence  of  the  testator.  In  the  present  case  it  appeared  at  the  trial  that 
only  one  of  the  attesting  witnesses  had  signed  the  will  in  the  actual  presence 
of  the  testatrix.  The  first  witness  examined  stated  that,  when  the  testatrix 
had  signed  the  will,  she  desired  the  rest  of  the  persons  present  to  go 
downstairs,  as  she  wished  to  perform  her  puja,  and  that  the  other 
witnesses  signed  in  a  room  below,  where  the  testatrix  could  not  see  them. 
This  being  the  state  of  things  shown  in  the  District  Court  at  the  first 
hearing,  a  commission  was  issued  to  examine  certain  witnesses  in 
Calcutta.  One  of  these  witnesses  supplemented  the  case  of  the  petitioner, 
so  far  as  he  said  that  one  of  the  witnesses  signed  in  the  presence  of  the 
testatrix  ;  but  the  District  Judge  disbelieved  his  evidence  on  this  point, 
and  possibly  disbelieved  the  whole  evidence  in  support  of  the  will.  But 
in  the  result  he  held  that  probate  should  not  be  granted,  and  dismissed 
the  application. 

At  the  close  of  the  learned  counsel's  address  for  the  appellant  we 
were  prepared  to  call  for  further  evidence  as  to  the  attestation,  because  it 
appeared  that  the  will  itself  had  been  registered,  and  the  endorsements  on 
the  back  purported  to  show  that  the  will  having  been  acknowledged  by  the 
testatrix  in  the  presence  of  the  Registrar  and  other  persons,  the  Registrar 
and  another  witness  signed  the  endorsement  showing  that  she  had  admitted 
the  [23]  execution.  And  previous  cases,  decided  in  this  Court,  have  held 
that  such  attestation  by  the  Registrar  would  be  sufficient.  We  have  been 
referred  to  the  case  of  Hurro  Sundari  Dabya  v.  C founder  Kant  Bhutta- 
charjee  (1),  and  to  another  case,  Nitye  Gopal  Sircar  v.  Nagoidra  NatJi 
Mitter  (2),  in  which  we  ourselves  were  Judges,  and  in  which  we  followed 
the  law  as  laid  down  in  the  previous  case.  But  upon  hearing  the  respond- 
ent's our  pleader  we  found  that  he  disputed  the  factum  of  the  will  itself. 
Therefore,  before  making  up  our  mind  to  have  further  evidence,  we 
thought  it  proper  to  hear  him  out.  He  urged  many  points  against,  the 
will  being  accepted  as  a  genuine  document.  He  pointed  out  that  the 
applicant  for  probate  himself  did  not  come  forward  to  depose^  nor  did 
any  other  member  of  the  family.  He  also  pointed  out  discrepancies  in 
the  evidence,  and  he  relied  upon  the  state  of  the  record,  as  it  stood, 
as  fully  supporting  the  judgment  of  the  lower  Court.  Assuming 
that  judgment  to  be  one  against  the  factum  of  the  will  itself,  he  of 
course  also  relied  upon  the  defect  in  the  attestation  which  the  learned 
counsel  for  the  appellant  had  been  compelled  to  admit.  But  upon  a  full 

(1)  6  C.  17.  (2)  11  C.  429. 
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consideration  of  the  evidence  we  came  to  the  conclusion  that  the  document 
was  unquestionably  genuine,  that  is,  the  testatrix  had  really  and  inten- 
tionally signed  it  herself,  fully  knowing  what  its  purport  was.  That  being 
so,  we  considered  it  necessary,  in  order  to  come  to  a  proper  judgment  in 
the  case,  to  obtain  the  evidence  of  the  Registrar  of  Calcutta  and  the  other 
witness  whose  name  appears  on  the  endorsement.  It  seemed  to  us  that, 
if  the  Registrar  was  in  a  position  to  prove  beyond  doubt  that  he  had 
actually  signed  this  endorsement  in  the  presence  of  the  testatrix,  his 
evidence  would  be  sufficient  to  complete  the  case  of  the  petitioner.  We 
accordingly  adjourned  the  hearing  to  this  day.  And  to  day  we  have 
examined  the  Registrar  and  Baboo  Kedarnath  Singha,  the  other  witness. 
As  regards  Baboo  Kedarnath  Singha,  we  are  not  able  to  place  any 
great  reliance*  upon  his  statement.  But  as  regards  the  evidence  of  Baboo 
Pertab  Chunder  Ghose,  the  Registrar  of  Calcutta,  we  think  it  un- 
exceptionable, excepting  so  far  as  his  [24]  memory,  after  the  lapse  of 
four  years,  has  deceived  him.  There  is  a  discrepancy  between  his  evidence 
and  that  of  Kedarnath  Singha  as  to  the  particular  place  in  which  the 
registration  was  effected,  that  is  to  say,  whether  it  took  place  upstairs  or 
downstairs,  and  whether  the  Registrar  was  in  the  verandah  outside  the 
room  in -which  the  testatrix  sat,  or  in  the  same  room.  Spsaking  for  myself, 
what  weighs  with  me  most  in  the  Registrar's  evidence  is  his  positive 
assurance  that  in  such  a  case  as  this  he  never  omits  to  make  the  endorse- 
ments and  sign  them  then  and  there  in  the  presence  of  the  executant.  He 
was  asked  if  he  had  ever  postponed  making  the  endorsements  until  he 
returned  to  his  office,  then  filling  up  the  endorsements  at  his  leisure  ;  and 
he  said  that  he  never  did  so  :  and  he  also  stated  that  he  was  especially  care- 
ful in  the  case  of  a  will  to  satisfy  himself  that  the  executant  knew  what  the 
contents  of  the  document  were.  He  tells  us  that  the  testatrix  in  this  case 
was  decidedly  an  intelligent  lady,  and  she  repeated  the  substance  of  the 
contents  of  the  will.  From  his  evidence  it  would  appear  that  he  and  the 
other  witness  were  in  the  verandah  outside  the  room,  behind  the  door  of 
which  the  lady  sat.  He  remembers  that  she  sat  behind  one  fold  of  the 
door  which  was  closed,  and  the  other  fold  open,  she  being  seated  behind 
the  fold  closed ;  he  also  stated  that  all  he  saw  of  her  was  her  hand.  The 
question  is  therefore  whether  he  was  in  her  presence  within  the  meaning 
of  s.  50.  It  seems  to  have  been  held  in  English  cases  that  "  in  the  pre- 
sence of  the  testator  "  would  include  his  being  in  such  a  position  that  he 
could,  if  he  chose,  see  the  witnesses.  We  think  that  the  testatrix  in 
this  case,  if  she  sat  behind  one  fold  of  the  door,  the  Registrar  being  admit- 
tedly outside  in  the  verandah,  might,  if  she  chose,  without  leaving  her 
seat,  have  seen  him  by  putting  her  head  forward.  It  is  obvious  that  it 
is  not  absolutely  necessary  that  the  testator  should  actually  see  the 
witnesses  who  attest  the  will,  because  a  blind  person  may  execute  a  will. 
It  has  been  held  in  England  that  if  a  blind  person  is  so  placed  as,  if  he 
had  not  been  blind,  he  could  have  seen  the  witnesses,  the  witnesses  were 
in  his  presence  within  the  meaning  of  the  law.  That  is  the  case  of  In 
the  goods  of  Piercy  (1).  There  is  another  case — Newton  v.  Clarke  (2) — 
[25]  in  which  the  testator  signed  his  will  while  lying  in  his  bed.  There 
were  two  attesting  witnesses,  one  of  whom  the  testator  could  see  and 
could  be  seen  by  him,  and  the  other  witness  was  so  placed  behind  a 
curtain  that  neither  could  he  see,  nor  could  be  seen  by,  the  testator  ;  it 
was  held,  however,  that  both  witnesses  were  sufficiently  in  the  presence 


(1)  ]  Robert,  273. 


(2)  2  Curt.  320. 
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of  the  testator  to  make  their  attestion  valid.  That  we  think  is  a  very 
fair  case  to  follow  in  the  case  of  a  purda  nashin  lady.  It  is  unquestionable 
that  had  the  fold  of  the  door  been  removed  the  testatrix  in  this  case  would 
have  been  able  to  see  the  witnesses  who  signed  and  attested  her  will.  It 
also  appears  to  our  mind  that  the  testatrix  could  have  seen  them  by 
putting  her  head  forward. 

That  being  so,  we  think  probate  of  the  will  should  be  granted. 

We  accordingly  set  aside  the  decree  of  the  lower  Court  and  decree  the 
appeal.  But  under  the  circumstances  we  do  not  think  we  ought  to  make 
the  respondent  pay  the  costs,  for  upon  the  evidence  before  the  District 
Judge  he  was  right  in  refusing  probate. 

j.  v/w.  Appeal  allowed. 
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16  C.  25. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Wilson  and  Mr.  Justice  O'Kincaly. 


ISHUR  CMUNDER   BHADURI  (Plaintiff)  v.  JIBUN   KUMARI  BIBI 
(Defendant).-      [27th  July,  1888.] 

Limitation  Act,  1877,  Arts.  59  and  60— Money    deposited — Banker  and   Customer — 
Money  lent — "  Deposit  " — "  Trust  " — Cause  of  action — Demand. 

The  plaintiff  deposited  from  time  to  time  with  the  firm  of  the  defendant, 
who  carried  on  a  banking  business,  various  sums  of  money,  the  amounts 
deposited  bearing  interest,  and  at  times  certain  sams  being  withdrawn  by 
the  plaintiff,  and  an  account  of  tlie  balance  of  principal  and  interest  being 
struck  at  the  end  of  each  year  and  presented  to  the  plaintiff.  The  date  of  the 
first  deposit  was  not  known,  but  it  was  some  time  previous  to  1282  (1875).  A 
demand  was  made  for  the  whole  amount  of  the  principal  and  interest  in  Bhadro 
1292  (August — September  1885),  and  the  demand  not  having  been  complied 
\vith.asuittorecoverthemoneywas  brought  on  the  8th  March  1883.  Held, 
that  s.  60  and  not  s.  59  of  the  Limitation  Act  was  applicable  to  the  case  ;  the 
cause  of  action  therefore  arose  at  the  date  of  the  demand  and  the  suit  was  not 
barred. 

[26]  The  dictum  of  WHITE,  J.,  in  the  case  of  Ram  Sukh  Bhunjo  \.  Brohmoyi 
Dasi  (l).  that  "the  word  'deposit'  in  the  Limitation  Act  as  distinct  from 
'  loan  '  points  to  cases  where  money  is  lodged  with  another  under  an  express 
trust  or  under  circumstances  from  which  a  trust  may  be  implied,"  dissented 
from. 

[F.,  18  M.  390  (392)  =  5  M.L.J.  203  ;  Appr.,  18  C.  234  (241)  ;  4  N.L.R.  49  (54)  ;  19  B. 
352  (358);Expl..  1913  M.W.N.  218  =  19  Ind.  Cas.  3  (4)  ;  R.,  28  C.  393  (396)  ; 
15  C.P.L.R.  147  (149)  ;  4  A.L.J.  628  (634)  =  A.W.N.  (1907)  263=29  A.  773  ;  6 
C.L.J.  535.] 

IN  this  case  the  plaintiff  in  his  plaint  stated  that  there  was  a  money- 
lending  business  carried  on  in  the  names  of  the  defendant's  husband 
Meher  Chand  and  her  son  Golap  Chand  Nowlakha  at  Bander  Nil,  Seraj- 
gunj  ;  that  his  brother,  the  late  Brojo  Sunder  Bhaduri,  used  "  to  deposit 
money  from  a  long  time  in  the  tahabil  of  the  said  business,"  in  the  name 
of  his  eldest  brother,  the  late  Ram  Sunder  Bhaduri,  and  in  his  own  name, 
and  he  used  to  draw  interest,  &c.,  on  the  same  ;  that  after  the  death 

*  Appeal  from  Appellate  Decree  No.  1933  of  1887,  against  the  decree  of 
G.  G.  Dey.  Esq.,  Judge  of  Pubna  and  Bogra,  dated  the  29th  of  June  1887,  reversing 
the  decree  of  the  Baboo  Bulloram  Mullick,  Subordinate  Judge  of  that  district,  dated  the 
29th  of  December  1886. 

(1)  6  C.L.R.  470. 
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1888       of   the   said   Brojo  Sunder    Bhaduri  in  1282  (1875)  the    plaintiff  used  to 

JULY  27.     deposit  money  with  the  defendant's  firm,  and  received  up  to  the    month    of 

Bysakh  1290  (April  1883)  interest,  &c.,  from  the  same  through  his    brother 

^L"      Grish   Chunder   Bhaduri ;  that   the   amount   of   interest    on    the    money 

LATI        deposited  was  at  the  rate  of  eight   annas   per   cent,  per  mensem,  and  that 

CIVIL.       tke  sum  Q£  j^g  3^66-4-7^  was  due  to  him  on  account  of  principal  and  inter- 

18~<r~23      est '  tnat  a  hun^i  was  drawn  on  the  22nd  Srabun  1292  (6th    August    1885) 

on   the    defendant's   firm  at  Calcutta,  but  that  it  was  dishonored,  and  that 

subsequently     in     Bhadro    1292    (August    16th — September    16th    1885) 

Grish   Chunder   Bhaduri    went   to   the   defendant's   place  of  business   in 

Calcutta,  and  demanded  the  money,  which,  however,  was   not   paid.     The 

plaintiff  consequently  on  8th  March  1886  instituted  this  suit  for  the  amount 

claimed,    stating   that   his   cause  of  action  arose,  in  Bhadro  1292,  when  the 

demand  was  made. 

The  only  defence  material  to  this  report  was  that  the  suit  was 
barred  by  limitation,  the  defendant  not  admitting  the  statements  in  the 
plaint  "  as  to  the  time  when  and  circumstances  under  which  the  gause  of 
action  arose." 

The  Subordinate  Judge,  as  to  the  facts  of  the  case,  said  in  his  judg- 
ment : — 

"  It  is  admitted  that  defendant  owned  and  carried  on  banking  business 
at  Serajgunj  under  the  name  of  Meher  Chand  and  Golap  Chand.  The 
firm  used  to  receive  deposits  of  money  from  various  parties,  and  paid 
interest  thereon  [27]  at  stipulated  rates.  In  respect  of  petty  deposits  no 
interest  was  paid.  It  appears  that  the  firm  closed  business  about  the  end 
of  1288  B.S.  (March— April  1882),  when  the  Manager  left  Serajgunj  and 
a  subordinate  officer  was  left  in  charge  for  purposes  of  a  winding  up. 
There  is  no  dispute  that  one  Brojo  Sunder  Bhaduri  deposited  in  the  firm 
divers  sums  of  money  in  the  name  of  Ram  Sunder  Bhaduri  and  Brojo 
Sunder  Bhaduri.  The  date  of  the  first  deposit  is  not  known,  but  it  is 
manifest  from  the  proceedings  that  the  amounts  deposited  carried  interest, 
that  divers  sums  were  withdrawn,  and  an  account  was  struck  at  each  year's 
end.  An  abstract  of  the  account  was  furnished  to  the  depositors  under 
the  hand  of  the  defendant's  servant.  In  1282  B.S.  Brojo  Sunder  died,  but 
the  account  was  continued  by  his  brother  Grish  Chunder,  who  follow- 
ed the  footsteps  of  his  deceased  brother  till  the  collapse  of  the  firm.  It  is 
alleged  in  the  plaint  that  the  business  carried  on  with  defendant's  firm 
partook  of  the  nature  of  a  trust,  that  the  rate  of  interest  stipulated  for  was 
8  annas  per  cent,  per  month,  and  that  it  lasted  until  Bysakh  1290  B.S., 
when  interest  was  paid  for  the  last  time.  It  is  alleged  that  on  the  22nd 
Srabun  1292  defendant  dishonored  a  hundi  for  Rs.  2,000  drawn  upon  her  ; 
and  a  demand  for  the  withdrawal  of  the  whole  of  the  deposit,  including 
interest,  made  in  Bhadro  following  not  having  been  complied  with,  the 
present  suit  has  been  brought  for  its  recovery.  Certain  damages  are  also 
claimed  as  having  been  sustained  in  consequence  of  the  dishonor  of  the 
hundi  and  non-compliance  with  the  demand.  The  present  suit  has  been 
brought  by  the  plaintiff  as  executor  to  the  estate  of  Brojo  Sunder  Bhaduri, 
deceased.  Defendant  in  her  written  statement,  has  little  to  say  against  the 
claim  of  the  plaintiff  on  the  merits,  and  her  vakeel  has  distinctly  given  me 
to  understand  that  in  regard  to  the  merits  it  is  not  her  intention  to  raise  a 
contest." 

On  the  question  of  limitation  the  Subordinate  Judge  held  that  the 
case  was  governed  by  Art.  60,  of  Sch.  II  of  the  Limitation  Act  of  1877  ; 
that  the  period  of  limitation  ran  from  the  date  of  the  demand  ;  and  that 
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the  demand  having  been    made    within    three   years  before  the  institution         1888 
of   the  suit,  the   suit  was   in    time.     He    accordingly    gave   the    plaintiff  a     JHLY  27. 
decree  for  the  amount  due.  A~*" 

The   Judge  on  appeal   held   that  the   suit  was   one   for    money  lent, 
and    was   governed   by    Art.  59,    Sch.  II  of    the    Limitation    Act,    under      pLATR 
which  limitation  began  to   run    from  the   time   when   the  loan  was  made.  1L* 

He,  therefore,  held  that  the  suit  was   barred,   and  reversing  the  decision  of      jg  c  23. 
the  Subordinate  Judge  dismissed  the  suit. 

From  this  decision  the  plaintiff  appealed. 

Baboo  Jadnb  Chunder  Seal,  for  the  appellant. 

[28]  Baboo  Mohesh  Chunder  Chowdhry,  Dr.  Rash  Behari  Ghose,  and 
Baboo  Sharoda  Churn  Mitter,  for  the  respondent. 

The  following  cases  were  referred  to  : — 

H  in  gun  Lall  v.  Debee  Pershad  (1)  ;  Ram  Sukh  Bhnnjo  v.  Brohmoyi 
Dasi  (2)  ;  Tarini  Prasad  Ghose  v.  Ram  Krishna  Banerjee  (3)  ;  Brammayi 
Dasi  v.  Abhai  Churn  Chowdhry  (4)  ;  Nasir  bin  Abdul  Habib  [Fazal  v. 
Dayabhai  Itchachand  (5)  ;  and  Jaffree  Begum  v.  Mohomed  Zahoor  Ahsun 
Khan  (6). 

The  judgment  of  the  Court  (WILSON  and  O'KINEALY,  JJ.)  was  as 
follows : — 

JUDGMENT. 

This  is  a  suit  against  a  banker,  or  his  representative,  by  the  repre- 
sentative of  an  alleged  customer  of  the  bank,  to  recover  money  deposited 
with  interest. 

(After  stating  the  facts  as  above,  and  noticing  other  grounds  on  which 
the  lower  Appellate  Court  had  reversed  the  decision  of  the  first  Court,  the 
judgment  continued.) 

The.  remaining  ground  on  which  the  decree  of  the  first  Court  was 
reversed,  the  ground  of  limitation,  gives  rise  to  more  difficulty.  The  question 
is  whether  the  case  is  governed  by  Art.  59  or  Art.  60  of  Sch.  II  of  the 
Limitation  Act.  Article  59,  dealing  with  "  money  lent  under  an  agreement 
that  it  shall  be  payable  on  demand,"  prescribes  a  period  of  three  years 
from  the  time  "  when  the  loan  is  made."  Article  60,  dealing  with  "  money 
deposited  under  an  agreement  that  it  shall  be  payable  on  demand," 
prescribes  three  years  from  the  time  "  when  the  demand  is  made." 
If  the  former  of  these  articles  governs  the  case  as  held  by  the  lower 
Appellate  Court,  the  suit  is  barred.  If  the  latter  governs,  as  held  by 
the  first  Court,  the  suit  is  in  time. 

There  can  be  little  doubt  probably  that  the  money  of  a  customer  in 
the  hands  of  his  banker  is  money  lent.  And  that  Art.  (59)  might  apply  to 
the  case  if  Art.  60  were  not  present.  Probably  too  on  the  same  supposition 
such  money  would  often  be  money  received  to  the  use  of  the  customer 
within  the  meaning  of  Art.  62.  But  the  question  is  not  whether  such  a 
case  is  [29]  covered  by  the  words  of  Art.  59  or  any  other  article,  but 
whether  Art.  60  applies  to  it  ;  for  if  it  does,  the  more  specific  provision 
must  prevail. 

Assuming  money  paid  to  a  man's  credit  with  his  banker  to  be  money 
lent  to  the  latter,  the  loan  is  at  least  of  a  very  special  kind  having  many 
peculiarities,  which  have  often  been  pointed  out.  And  the  question  is 
whether  such  a  transaction  is  a  deposit  within  the  meaning  of  Art.  60. 
That  in  ordinary  and  popular  language  it  is  so  there  can,  we  think,  be  no 

(1)24W.R.  42.  (2)  6C  L.R.470.  (3)  6  B.L.R.  160. 

(4)  7  B.L.R.  489-  (5)  10  B.H.C.R.  300.  (6)  2  N.W,  409, 
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doubt.  Take  up  a  newspaper,  and  look  at  the  returns  of  any  bank  which 
publishes  the  details  of  its  position,  and  you  will  always  find  public  and 
private  deposits  used  in  the  sense  of  balances.  Indeed  "  deposit  "  seems 
to  us  the  word  which  any  one  not  a  lawyer  would  be  more  likely  to  use 
than  any  other  to  express  money  in  a  bank. 

In  the  schedule  in  question  the 'term  "  deposit  "  or  its  correlatives 
are  used  in  the  article  now  in  question,  and  in  Arts.  133  and  145. 
In  the  latter  two  instances,  which  have  to  do  with  moveable  property, 
it  is  clear  from  the  context  that  the  deposit  meant  is  a  deposit  of 
goods  to  be  returned  in  specie,  and  that  is  in  accordance  with  the 
old  use  of  "  deposition,"  with  which  all  lawyers  are  familiar.  In  Art.  60, 
dealing  with  money  it  is  equally  clear  that  a  return  in  specie  is  not  con- 
tern  plated.  It  is  so  first,  because  it  would  be  contrary  to  the  ordinary 
usage  of  the  language  to  hold  such  a  thing  ;  deposits  of  money  are  made, 
for  instance,  under  many  Acts  of  the  Legislature  with  public  officers  and 
others,  and  no  one  ever  heard  of  the  idea  of  the  return  of  the  identical 
coins  deposited.  It  is  clear,  secondly,  because  the  word  "  payable  " 
excludes  such  an  idea. 

So  far  as  the  Act  itself  is  concerned  then,  we  have,  in  order  to  give  a 
meaning  to  Art.  60,  to  find  a  case  in  which  one  man  places  his  money  in 
the  hands  of  another,  on  the  terms  that  an  equivalent  sum  is  to  be  paid 
back  on  demand,  and  a  case  to  which,  according  to  the  ordinary  usage  of 
the  language,  the  term  "  deposit  "  is  applicable.  And  we  think  the  case  of 
the  banker  and  his  customer  is  exactly  such  a  case. 

Turning  to  the  authorities  the  decisions  upon  the  earlier  Limitation 
Acts  do  not  seem  to  afford  any  assistance.  There  was  in  them  no 
provision  like  that  in  Art.  60.  The  only  [30]  provisions  as  to  deposit 
corresponded  rather  to  Art.  145  and  clearly  contemplated  the  return  of 
goods  in  specie. 

The  meaning  of  Art.  60  in  the  schedule  to  the  present  Act,  has 
been  considered  in  the  case  of  Ram  Snkh  Bhitnjo  v.  Brohmoyi  Dasi  (1). 
That  case  came  on  second  appeal  before  White  and  Maclean,  JJ.  The  facts 
are  thus  stated  in  the  judgment  of  White,  J.:  "It  has  been  found  by  the 
lower  Appellate  Court  that  in  1861  the  plaintiff  deposited  Rs.  1,000  with 
the  defendant's  father  who  was  to  pay  upon  it  interest,  which  was 
originally  fixed  at  15  per  cent.,  but  was  subsequently  reduced  to  12  per 
cent.,  and  that  up  to  the  close  of  the  year  1282,  corresponding  with  1876, 
the  plaintiff  regularly  received  her  interest  The  agreemet  made  at  the 
time  of  the  deposit  was,  that  the  money  be  repayable  on  demand." 
That  learned  Judge  then  says  that  "  the  lower  Appellate  Court 
considers  that  the  transaction  was  a  deposit,  and  that  as  the  demand 
was  alleged  to  have  been  only  recently  made,  the  plaintiff  is  not 
barred."  He  dissents  from  the  view  that  the  transaction  was  a  deposit  ; 
but  he  held  that,  viewing  the  case  as  one  of  loan,  the  same  result 
followed,  for  interest  had  been  paid  within  three  years.  In  giving  his 
reasons  for  not  regarding  the  case  as  one  of  deposit  under  Art.  60 
the  learned  Judge  said:  "  In  my  opinion  the  transaction,  though  called 
deposit,  was  in  point  of  law  a  loan  upon  which  interest  was  to  run." 
We  quite  concur  in  thinking  that  the  mere  use  of  the  term  "  deposit  " 
cannot  alter  the  substance.  >of  the  transaction.  And  in  that  case,  so 
far  as  appears  from  the  report,  the  borrower  was  not  a  banker  or 
a  person  carrying  on  any  business  analogous  to  banking,  nor  did 

(1)  6  C.L.R.  470. 
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the  lender  keep  with  him  anything  similar  to  a  banking  account.  But 
the  learned  Judge  added  :  "  I  think  that  the  word  '  deposit  '  in  the 
Limitation  Act,  as  distinct  from  '  loan,'  points  to  cases  where  money  is 
lodged  with  another  under  an  express  trust,  or  under  circumstances  from 
which  a  trust  may  be  implied."  Maclean,  J.,  is  only  reported  to  have  said  : 
"  I  concur  in  dismissing  the  appeal."  There  is  nothing  to  show  whether  he 
concurred  in  the  view  just  cited  as  expressed  by  White,  J.,  and  that  view 
was  obviously  not  necessary  to  the  decision  of  the  case.  We  are  unable 
[31]  to  concur  in  the  view  there  expressed  by  White,  J.  Had  it  amounted 
to  a  decision  of  the  Bench,  we  should  have  thought  it  necessary  to  refer  the 
present  case  to  a  Full  Bench,  but  as  it  does  not  do  so,  we  are  bound  to 
act  on  our  own  view  of  the  law. 

For  several  reasons  we  think  "deposit"  cannot  have  been  used  to 
mean  "  trust."  In  the  first  place,  so  to  hold  appears  to  be  giving  a  wholly 
new  meaning  to  the  word,  for  which  there  is  no  sanction  in  popular 
usage  or  in  the  ordinary  terminology  of  the  law,  or  in  the  context  in 
which  the  word  occurs.  In  the  second  place,  the  case  of  trust  is  else- 
where provided  for  in  the  Limitation  Act.  Thirdly,  to  apply  Art.  60  to 
express  trusts  might  lead  to  great  confusion,  and  might  curtail  very 
seriously  the  beneficial  effects  of  s.  10  of  the  Act. 

We  think,  therefore,  that  the  suit  is  not  barred  by  limitation,  and 
that  the  decree  of  the  lower  Appellate  Court  must  be  set  aside  and  that 
of  the  Subordinate  Judge  affirmed  with  costs  in  all  the  Courts. 

j.  v.  w.  Appeal  allowed. 


16  C.  31. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Pi  got  and  Mr.  Justice  Gordon. 


IN  THE  MATTER  OF  THE  APPLICATION  OF  PORESH  NATH  ClIATTERJER 

v.  SECRETARY  OF  STATE  FOR  INDIA  IN  COUNCIL  (Rep-resented 

by  the  Collector  of  24-Pergunnahs)  AND  OTHERS.* 

[3rd  August,  1888.] 

Appeal — Additional  Judge — District  Judge — Land  Acquisition  Act  (X  O/1870),  s.39 — 
Civil  Procedure  Code  (Act  XIV  of  1882).  s.  647. 

An  Additional  Judge  appointed  to  hear  cases  under  the  Lnnd  Acquisition  Act, 
1870.  is,a  District  Judge  within  the  meaning  of  s.  39  of  the  Act.  Under  s.  647 
of  the  Civil  Procedure  Code  an  appeal  from  the  decision  of  an  Additional  Judge 
so  appoinled  lies  to  the  High  Court. 

[Diss.,  3  L.B.R.  203  (204)  (F.B.).] 

THIS  was  an  appeal  to  the  High  Court  from  the  order  of  the 
Additional  Judge  of  the  24-Pergunnahs,  hearing  cases  under  the  Land 
Acquisition  Act,  1870,  dated  the  6th  March  1888,  refusing  to  set  aside  his 
order  of  the  1st  March  made  ex  pavte. 

Baboo  Hotendva  Nath  Mukerji,  for  the  appellant. 

[32]  Baboo  Unnoda  Prosaud  Benerji  and  Maulvie  Seraj-ul-Islam,  for 
the  respondents. 

Moulvie  Seraj-ul-Islam  ^  took  a  preliminary  objection  that  an  appeal 
did  not  lie  to  the  High  Court.  He  contended  that  an  Additio  nal  Judge 

*  Appeal  from  Order  No   209  of  1888.  against  the  order  of  R.  F.  Rampini,   Esq., 
Additional  Judge  of  24-Pergunnahs,  dated  the  6th  of  March  1888, 
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was  not  a  District  Judge  within  the  meaning  of  s.  39  of  the  Land 
Acquisition  Act,  1870 ;  and  that,  therefore,  an  appeal  did  not  lie  to  the 
High  Court,  but  to  the  District  Judge.  He  further  contended  that  the 
only  section  of  the  Civil  Procedure  which  gave  a  right  of  appeal  against 
an  order  rejecting  an  application  to  set  aside  an  ex  parte  order  or  decree 
was  s.  588,  cl.  9  ;  but  that  this  section  was  not  applicable  to  proceedings 
under  the  Land  Acquisition  Act,  inasmuch  as  the  sections  of  the  Civil 
Procedure  Code  applicable  to  such  proceedings  were  specified  in  s.  36  of  the 
Land  Acquisition  Act  and  s.  588  was  not  included  in  it. 

Baboo  Horendra  Nath  Mukerji  was  not  called  upon  to  argue  this 
point. 

The  judgment  of  the  Court  (Picox  and  GORDON,  JJ.)  was  as 
follows : — 

JUDGMENT. 

As  to  the  preliminary  objection  taken,  we  hold  that  an  Additional 
Judge  appointed  to  sit  to  hear  cases  under  the  Land  Acquisition  Act  is  a 
District  Judge  within  the  meaning  of  s.  39,  and  we  think  that,  having 
regard  to  the  provisions  of  s.  647,  Code  of  Civil  Procedure,  an  appeal  lies 
to  this  Court. 

As  to  the  appeal  itself,  we  think  that  there  is  no  ground  on  which  it 
can  be  sustained,  and  we  therefore  dismiss  the  appeal  with  costs  to  the 
respondent,  who  appears,  other  than  the  Secretary  of  State.  We  give  no 
costs  to  the  Secretary  of  State,  who  appeared,  but  stated  that  be  had  no 
interest  in  the  matter. 


c.  D.  p. 


Appeal  dismissed. 


16  C.  33. 
[33]    APPELLATE  CIVIL. 

Before  Mr.  Justice  Morris  and  Mr.  Justice  Beverley. 


BHIM  SINGH  (Plaintiff)  v.  SARWAN  SINGH  (Defendant)* 
[4th  August,  1888.] 

Sale  in  execution  of  decree — Failure  by  purchaser  to  make  the  deposit  required  by 
s.  306  of  the  Civil  Procedure  Code — Material  irregularity  in  conducting  sale — 
Civil  Procedure  Code  (Act  XIV  of  1882),  ss.  244,  306,  308,  311  and  312. 

Failure  on  the  part  of  the  person  declared  to  be  the  purchaser  at  a  sale  in 
execution  of  a  decree  to  make,  and  on  the  part  of  the  officer  conducting  the  sale 
to  receive,  the  deposit  of  25  per  centum  on  the  amount  of  the  purchase-money  in 
the  manner  required  by  s.  306  of  the  Code  of  Civil  Procedure  constitutes  a 
material  irregularity  in  conducting  the  sale,  which  must  be  inquired  into  upon 
an  application  under  s.  311,  and  consequently  a  separate  suit  to  set  aside  a  sale 
on  such  a  ground  will  not  lie. 

Intizam  Ali  Khan  v.  Narain  Singh  (1)  dissented  from. 

[Cited.  3  L  B  R.  225  (226)  ;  R.,  132  P.R.  1906  =  11  P.L.R.  1907  ;  D.,  12  M.  454  (458); 
9  Ind.  Cas.  66=15  C.W.N.  350.] 


*  Appeal  from  Appellate  Decree  No.  436  of  1888,  against  the  decree  of  F.  Cowley. 
Esq  ,  Judicial  Commissioner  of  Chota  Nagpur,  dated  the  25th  of  November  1887 ,  revers- 
ing the  decree  of  Syed  Abdul  Aziz,  Munsif  of  Chatra,  dated  the  31st  March  1887, 

(1)  5  A.  316. 
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THE   facts   of   the  case   which   gave  rise   to   this    appeal    were    as        1888 
follow  : —  AUG.  4. 

The  defendant  Sarwan  Singh  and  one  Kashi  Nath  Pandey    had    both      APPEL- 
obtained    money    decrees   against   the    plaintiff    Bhim    Singh,    and     had        LATE 
proceeded   to   execute   them    at   the    same   time.     The    plaintiffs  8  annas      QVIL 

share  in  mouzah  Manamath  being   attached   in  execution    of   one   of   the        ' 

decrees,  an  order  was  passed  under  s.  295  of  the  Code  of  Civil  Procedure  16  C.  33. 
for  the  rateable  distribution  of  the  sale  proceeds  between  the  two  decree- 
holders  :  and  thereafter  the  property  was  advertised  for  sale  in  the  month 
of  October  1885.  On  the  application  of  the  plaintiff  Bhim  Singh,  the 
sale  was  postponed  till  the  9th  November  1885,  and  without  any  fresh 
sale  proclamation  being  made  it  actually  took  place  on  the  10th  November. 
The  plaintiff  alleged  that,  owing  to  the  date  of  the  sale  not  being  known, 
no  bidders  attended,  and  as  a  matter  of  fact  the  only  persons  who  did 
bid  for  the  property  were  the  defendant's  karpardaz  and  his  pleader, 
and  the  property  was  knocked  down  to  the  defendant  Sarwan  Singh 
for  Rs.  140.  It  was  further  alleged  by  the  plaintiff,  and  found  as  a 
[34]  fact  by  the  Court  of  first  instance,  that  no  earnest  money  was  depo- 
sited by  the  defendant,  as  required  by  s.  306  of  the  Code,  and  that  he  did 
not  deposit  the  purchase-money  in  Court  and  the  plaintiff  complained 
that,  notwithstanding  that  fact,  the  Court  passed  an  order  on  the  9th 
January  1886  confirming  the  sale,  and  that  thereafter  the  defendant 
applied  for  leave  to  deposit  the  purchase-money  and  earnest  money,  which 
was  granted. 

The  plaintiff  contended  that  owing  to  the  irregularities  in  publishing 
and  conducting  the  sale  the  property  had  besn  sold  at  a  gross  under-value, 
and  that  instead  of  Ks.  150  it  ought  to  have  fetched  Rs.  1,000,  and  he 
accordingly  prayed  that  the  sale  might  be  set  aside. 

The  defendant  denied,  amongst  other  things,  that  any  irregularity 
had  taken  place  or  that  the  plaintiff  had  suffered  any  loss,  and  contended 
that  the  suit  would  not  lie  having  regard  to  the  provisions  of  ss.  311  and 
312  of  the  Code  of  Civil  Procedure.  The  other  contentions  raised  by  the 
defendant  are  not  material  for  the  purpose  of  this  report. 

Kashi  Nath  Pandey,  at  the  time  the  plaintiff  instituted  this  suit, 
also  instituted  a  suit  to  have  the  sale  set  aside  on  similar  grounds  to  that 
urged  by  the  plaintiff,  and  by  the  consent  of  the  parties  both  suits  were 
tried  together. 

Amongst  the  issues  raised  in  the  case  was  one  as  to  whether  the 
question  between  the  parties  was  not  one  that  should  have  been  decided 
in  the  execution  proceedings,  and  whether  the  suit  was  not  on  that 
account  barred.  This  was  the  only  issue  material  for  the  purpose  of  the 
decision  of  the  appeal  by  the  High  Court. 

The  Munsif,  having  decided  the  other  issues  in  favour  of  the  plaintiff 
and  Kashi  Nath,  and  having  held  upon  grounds  which  fully  appear  in 
the  judgment  of  the  High  Court  that  the  suit  was  not  barred,  set  aside 
the  sale,  and  ordered  the  defendant  to  pay  the  costs  of  the  two  suits,  and 
declared  that  Kashi  Nath  Pandey  was  entitled  to  have  the  property  sold 
in  execution  of  his  decree. 

The  defendant  Sarwan  Singh  thereupon  appealed  against  the  decree 
in  Bhim  Singh's  suit,  and  at  the  hearing  of  the  appeal  Bhim  Singh 
failed  to  appear  either  in  person  or  by  pleader,  though  he  had  filed  a 
vakalatnama. 
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1888  [35]   The  Judicial  Commissioner  reversed   the  decree   of   the    Munsif 

AUG.  4.       for    reasons    which  are  fully  stated  in  the  judgment  of  the  High  Court,  and 

~~  dismissed  the  plaintiffs  suit  with  costs. 

The  plaintiff  Bhim  Singh  now  preferred  this  second  appeal. 

LATI  Baboo  Jogesh  Chiiudev  Roy,  for  the  appellant. 

CIVIL.  Baboo  Dwavka  Nath  Chuckevbutty  and  Baboo  Smendva   Nath    Roy,    for 

16~cT~33       tne  resP°ndent 

The  following  judgments  were  delivered  by  the  High  Court  (NoKRis 
and  BiiVERLEY,  JJ.)  : — 

JUDGMENTS. 

NORRIS,  J. — The  facts  of  this  case  are  as  follows  : — 
The  defendant  and  one  Kashi  Nath  Pandey  had  each  obtained  a 
money  decree  against  the  plaintiff ;  either  one  or  both  of  the  judgment- 
creditors  attached  8  annas  of  mouzah  Manamath,  the  property  of  the 
plaintiff,  the  judgment-debtor.  After  the  attachment,  the  Court  executing 
the  decree  made  an  order  under  s.  295  of  the  Code  of  Civil  Procedure  for 
the  rateable  distribution  of  the  sale  proceeds  between  the  two  decree- 
holders.  The  attached  property  was  sold  and  purchased  by  the  defen- 
dant, who  however  did  not  make  the  deposit  required  by  s.  306  of  the  Code. 

The  plaintiff  and  Kashi  Nath  each  brought  a  suit  to  have  the  sale  set 
aside.  The  two  suits  were  tried  together  by  the  Munsif,  who  set  aside  the 
sale. 

The  defendant  appealed  to  the  Judicial  Commissioner  against  the 
decree  setting  aside  the  sale  passed  in  the  suit  brought  against  him  by  the 
plaintiff.  The  plaintiff-respondent  did  not  appear  at  the  hearing  of  the 
appeal,  and  the  Judicial  Commissioner  decided  the  case  ex  parte  ;  he 
reversed  the  Munsif 's  decree,  and  dismissed  the  suit  with  costs. 

The  issues  framed  by  the  Munsif  were  applicable  to  both  suits  ;  the 
only  one  which  it  is  material  to  consider  is  the  first,  which  ran  thus  : 
"  Whether  the  suit  for  setting  aside  the  sale  will  lie,  or  ought  the  plaintiff 
to  have  given  petition  for  setting  aside  the  sale  under  s.  312  of  the  Civil 
Procedure  Code  ?" 

Upon  this  issue  the  Munsif 's  judgment  was  as  follows  :  "  As  regards 
the  issue  No.  1,  I  am  of  opinion  that  neither  Kashi  Nath  Pandey  nor 
Bhim  Singh  (the  plaintiff)  were  precluded  from  [35]  bringing  a  suit 
as  the  facts  of  the  case  show  that  in  consequence  of  the  earnest  money 
and  the  purchase  money  not  being  paid  in  time,  there  was  in  fact  no  sale 
— see  Jntizam  Ali  Khan  v.  Narain  Singh  (1)."  On  appeal  to  the  Judicial 
Commissioner  only  one  ground  of  appeal  apparently  Avas  argued,  which 
in  effect  ran  thus  :  "  The  Munsif  in  deciding  issue  No.  1  has  held 
that  plaintiff  was  entitled  to  sue  to  set  aside  the  sale  of  8  annas  of 
Manamath,  but  this  is  wrong,  because  the  plaintiff  was  the  judgment- 
debtor  in  the  suit  in  execution  of  which  the  sale  took  place."  Upon  this 
point  the  Judicial  Commissioner  said  :  "  It  seems  to  me  that  this  plea 
is  good  under  cl.  (c)  of  s.  244  of  the  Code  of  Civil  Procedure.  The  ques- 
tion whether  there  had  in  law  been  a  sale  of  Bhim  Singh's  property  in 
execution  of  the  decree  held  by  Sarvvan  Singh  against  Bhim  Singh  was  one 
arising  between  the  parties  to  the  suit  in  which  the  decree  was  passed  and 
relating  to  the  execution,  discharge  or  satisfaction  of  the  decree,  and  was 
consequently  one  to  be  determined  by  order  of  the  Court  executing  the 
decree  and  not  by  separate  suit.  I  set  aside  the  Munsif's  decree  in  this  suit. 

(l)  5  A.  316. 
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in  which  Bhim  Singh  was  plaintiff  and  Sarwan  Singh  defendant,  and  direct 
that  this  suit  be  dismissed." 

In  special  appeal  two  points  were  raised  :  First,  that  the  lower  Appel- 
late Court  was  in  error  in  holding  that  the  suit  would  not  lie,  and  that  it 
was  barred  under  cl.  (c)  of  s.  244  of  the  Civil  Procedure  Code  ;  second,  that 
no  issue  having  been  raised  as  to  the  suit  being  barred  under  cl.  (c),  s.  244 
of  the  Civil  Procedure  Code,  and  no  such  grounds  having  been  taken  in  the 
petition  of  appeal,  the  lower  Appellate  Court  ought  not  to  have  allowed  the 
defendant  to  urge  that  point. 

I  do  not  think  that  there  is  anything  in  the  second  objection. 

It  is  true  that  no  issue  was  raised  as  to  the  suit  being  barred  under 
cl.  (c)  of  s.  244  of  the  Code  of  Civil  Procedure  ;  but  the  determination  of  the 
point  did  not  depend  upon  evidence ;  it  was  a  pure  point  of  law,  and  I  think 
the  Judicial  Commissioner  was  justified  in  dealing  with  it  if  it  was  properly 
raised  before  him  by  the  grounds  of  appeal. 

It  is  not  I  think  correct  to  say  "  that  no  such  grounds  were  taken  in 
the  petition  of  appeal,  "  for,  though  there  is  [37]  no  distinct  reference  to 
cl.  (f)  of  s.  244,  there  is  in  the  petition  of  appeal  a  distinct  allegation  that  the 
Munsif  was  wrong  in  decreeing  the  suit,  "  because  the  plaintiff  was  the 
judgment-debtor  in  the  suit  in  execution  of  which  the  sale  took  place." 
This  I  think  meant  "  the  question  raised  is  one  between  the  parties  to  the 
suit  and  no  separate  suit  will  lie." 

The  decision  of  the  first  point  taken  before  us  is  not  free  from 
difficulty,  and  involves  a  careful  consideration  of  ss.  244,  311  and  312  of  the 
Code. 

Two  questions  seem  to  arise  upon  a  consideration  of  these  sections 
with  reference  to  the  facts  of  this  case  ;  first,  does  a  decree-holder  cease  to 
be  a  "  party  to  the  suit  in  which  the  decree  was  passed  "  if  he  becomes  an 
auction-purchaser  ?  and  second,  when  do  "  questions  relating  to  the  execu- 
tion, discharge  or  satisfaction  of  the  decree  or  to  the  stay  of  execution 
thereof  "  cease  to  arise  for  determination  ? 

Upon  the  first  question  there  is  a  conflict  of  authority — see  Vira- 
raghava  Ayyangar  v.  Venkatacharyar  (1)  and  Hera  Lall  Chatter jee  v.  Gour- 
moni  Debi  (2). 

The  second  question  has  lately  been  discussed  by  Mahmood,  J.,  at 
great  length  in  Ramchhaibar  Misv  v.  Bechit  Bhagat  (3). 

I  have  carefully  considered  both  these  questions  ;  and  had  it  been 
necessary  to  decide  thenij  I  should  have  thought  it  well  to  refer  them  to  a 
Full  Bench ;  but  in  the  view  I  take  of  the  applicability  of  ss.  311  and  312 
to  this  case,  I  do  not  think  it  is  necessary. 

There  remains  one  more  question  for  consideration,  viz.,  does  a  non- 
compliance  with  the  provisions  of  s.  306  of  the  Code  constitute  "  a  material 
irregularity  in  conducting  the  sale  "  which  must  be  inquired  into  upon  an 
application  under  s.  31 1,  or  does  it  furnish  ground  for  a  suit  to  set  aside 
the  sale  ?  I  am  of  opinion  that  such  non-compliance  is  "  a  material  irre- 
gularity "  in  conducting  the  sale  which  must  be  inquired  into  upon  an 
application  under  s.  311. 

It  is  to  be  observed  that  s.  306  deals  with  two  persons  present  at  a 
sale  of  immoveable  property  under  Ch.  XIX  of  the  Code,  [38]  viz., 
"  the  person  declared  to  be  the  purchaser  "  and  "  the  officer  conducting 
the  sale."  The  duty  of  "  the  person  declared  to  be  the  purchaser  '*  is 
"  to  pay  immediately  after  such  declaration  a  deposit  of  twenty-five  per 
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1888       centum  on  the  amount  of  his  purchase-money   to  the  officer  conducting  the 
AUG.  4.     sale." 

.  The  duties   of  "  the   officer   conducting    the   sale"    are  of   a  two-fold 

'  character.     In  the    first  place    there  are   the  duties   which  are    inherent  to 

P  A  his  position  as    an   auctioneer  ;  and,   in    the    second    place,   there   are  the 

duties  prescribed   to   him    by  the   Code.     Amongst   the  duties   inherent  to 

16  C.  33.     his  position    as   an    auctioneer   are — (a)   the  duty   of   knocking    down  the 

property  to   the  highest  bidder,  and  (b)  the  duty    of  demanding  the  deposit 

of  twenty-five  per  centum.     Amongst   the  duties  prescribed  to   him  by  the 

Code  is  that    of  "forthwith    putting  up  the    property  again   and  selling  it  " 

if  default  is  made  in    making  the  deposit.     The    word  forthwith   is  worthy 

of  special   attention.     The  sale  is   not  to  be   adjourned  ;  the    putting  up  of 

the  property  again  and  soliciting  fresh  bids  is  a  continuation  of  the  original 

sale,  a  part  and  parcel  of  the  proceedings  which  had  their  origin  in  the  first 

putting  up   of   the  property,  and    which  do   not  come  to   an  end   until  the 

property  has  been  knocked    down  to  a    purchaser  and  that    purchaser  has 

made  the  statutory  deposit. 

This  I  think  is  the  clear  meaning  of  s.  306. 

And  this  view  is  strengthened  by  a  reference  to  s.  308,  which  regulates 
the  procedure  upon  default  being  made  in  payment  of  the  balance  of  the 
purchase-money.  In  that  case  the  property  is  to  be  re-sold  ;  and  such  re- 
sale ca*nnot  take  place  without  the  issue  of  a  fresh  sale-proclamation  and 
the  performance  of  all  the  other  conditions  precedent  to  a  sale  prescribed 
by  the  Code. 

It  may  be  that,  if  the  Legislature  had  been  silent  as  to  the  duty  of 
the  officer  conducting  the  sale  upon  default  being  made  in  making  the 
deposit,  that  the  failure  of  the  person  declared  to  be  the  purchaser  to  make 
the  deposit  would  not  have  been  an  irregularity  in  conducting  the  sale  ; 
but  it  seems  to  me  impossible  to  conceive  of  a  greater  irregularity  in  the 
conduct  of  a  sale  than  the  failure  of  the  officer  conducting  it  to  do  what  the 
Legislature  has  in  express  terms  told  him  to  do  on  a  default  being  made  in 
the  making  of  the  deposit. 

[39]  I  am  aware  that  this  view  is  opposed  to  that  taken  by  the 
Allahabad  High  Court  in  Intizam  Ali  Khan  v.  Narain  Singh  (1),  but  I 
venture  respectfully  to  think  that  an  examination  of  the  facts  of  that  case 
will  show  that  the  judgment  cannot  be  treated  as  an  authority. 

In  that  case  Intizam  Ali  Khan,  the  judgment-debtor,  had  applied  to 
have  a  sale  of  his  property,  which  had  been  sold  in  execution  of  a  decree, 
set  aside,  inter  alia,  on  the  ground  of  a  non-compliance  with  the  provisions 
of  s.  306.  The  application  was  made,  and  could  only  have  been  made 
under  s.  311  ;  and  although  the  Court  held  that,  "  inasmuch  as  the  indis- 
pensable conditions  of  the  law  has  contained  in  s.  306  of  the  Civil  Proce- 
dure Code  were  not  fulfilled  by  the  person  declared  to  be  the  purchaser, 
the  sale  was  not  bad  by  reason  of  an  irregularity  in  publishing  or  conduct- 
ing it,  but  was  no  s^-le  at  all,"  it  yet  set  aside  the  sale  under  s.  312,  which 
only  authorizes  the  setting  aside  of  a  sale  on  the  ground  of  a  material 
irregularity  in  publishing  and  conducting  it. 

In  the  result,  therefore,  I  am  of  opinion  that  the  plaintiff's  suit  and 
this  appeal  should  be  dismissed,  but  under  the  circumstances  of  the  case 
without  costs. 

BEVERLEX,  J. — I  concur  in  holding  that  the  present  suit  will  not 
lie  for  the  following  reason : — 

(1)  5  A.  316. 
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The  ground  upon  which  it  is  sought  to  set  aside  the  sale  is  the  non- 
compliance  with  the  provisions  of  s.  306  of  the  Code.  I  concur  with  my 
learned  colleague  in  holding  that  such  a  non-compliance,  if  substantiated, 
would  amount  to  an  irregularity  in  conducting  the  sale  such  as  is  referred 
to  in  s.  311.  It  should,  therefore,  in  my  opinion,  have  been  made  the 

subject  of   objection  under   that   section  before   the   sale   was  confirmed.        

Ss.  311  and  312  provide  a  special  procedure,  open  to  both  the  decree-holder  16  Ci  33 
and  the  judgment-debtor,  for  the  determination  of  disputes  arising  out  of 
irregularities  in  publishing  and  conducting  sales,  and  I  am  of  opinion  that 
it  was  the  intention  of  the  Legislature  that  all  such  disputes  should  be 
determined  under  the  provisions  of  those  sections  in  the  course  of  the 
execution  [4,0]  proceedings,  and  not  by  way  of  a  regular  suit  after  the 
sale  has  been  confirmed.  S.  312  distinctly  bars  a  suit  to  set  aside,  on 
the  ground  of  irregularity,  an  order  made  under  that  section,  and  that 
includes  an  order  confirming  the  sale,  even  when  no  application  has  been 
made  under  s.  311  to  have,  it  set  aside.  That  being  so,  I  am.  of  opinion 
that  the  present  suit  cannot  be  maintained,  and  I  agree  in  dismissing 

ihe  appeal  without  costs. 

Appeal  dismissed, 

H.  T.  H. 
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HARI  SAKAN  MOITRA  (Petitioner]  v.  BHUBANESWARI  DEBI 

(FOR  HERSELF  AND    AS  GUARDIAN  OF  JOTINDRAMOHUN  LAHIRI, 

A  MINOR)  AND  ANOTHER  (Objectors), 
[8th  and  9th|March  and  21st  April,  1888.] 

Execution  of  decree — Mesne  profits — Decree  made  against  a  widow  representing 
estate,  enforced  against  a  minor  adopted  son,  through  the  widow  as  his  guar- 
dian— Devolution  of  liability,  along  with  estate,  upon  the  minor,  without  his 
having  been  made  formally  a  party  to  the  decree — His  similar  liability  in  a 
suit  for  mesne  profits. 

A  minor,  who  had  been  adopted  by  a  widow  as  a  son  to  her  deceased  husband, 
was  not  made  a  party  to  an  appeal,  which  she  preferred  after  the  adoption,  from 
a  decree  made  against  her  when  she  represented  the  estate.  Held,  that,  as 
liability  under  the  decree,  made  when  I  he  window  fully  represented  the  estate, 
devolved  upon  the  minor  on  his  adoption,  the  widow's  estate  being  also  there- 
upon divested,  it  would  be  right  for  her  to  continue  to  defend,  but  only  as 
guardian  of  the  minor.  Also,  that  it  having  been  for  the  minor's  benefit  that 
the  widow,  as  guardian,  should  appeal  from  a  decree,  which  had  already  diminish- 
ed his  estate,  the  minor  was  bound  by  the  adverse  decree  of  the  Appellate 
Court,  although  he  had  not  been  made,  formally,  a  party  thereto.  The  principle 
of  the  decision  in  Dhurm  Dass  Pandey  v.  Shamasoondery  Debia  (l)  referred  to 
and  applied  in  this  case. 

[41]  Held,  also,  that  the  minor,  by  his  adopted  mother  as  his  guardian,  was 
liable  in  a  suit  for  mesne  profits,  brought  after  the  decree  upon  title;  it  being 
made  clear  that  the  suit  for  mesne  profits  was  substantially  brought  against  the 
minor. 

Sureshchunder  Wum  Chowdhry  v.  Jugutchunder  Debi  (2)  approved.         , 
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(2)  14  C.  204, 


16  Cal-  42 


INDIAN  DECISIONS,  NEW  SERIES 


[Vol. 


1888 

21. 


PRIVY 
COUNCIL. 

18C.  40 


15  I.A.  195= 
12  Ind.  Jur. 

373=5 

Sar.  P.C.J. 

198. 


[P.,  20  C.  11;  20  B.  534;  30  C.  1021  (P.C  )  =7  C. W.N.  774  =  5  Bom.  L.  R.  822  :  R..  23 
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M.L.T.  207  ;  9  O.C.  339  (345)  ;  5C  L.J.  434  (438)  ;  33  A.  71=7  A.L.J.  945  =  7 
Ind.  Cas.  902  (904);  D.,  31  M.  464  (467)  =4  M.L  T.  190.] 

CONSOLIDATED  appeals  from  two  decrees  (June  9th  and  10th,  1884) 
of  the  High  Court,  reversing  an  order  made  in  execution,  and  a  decree  for 
mesne  profits  (10th  January  1882),  by  the  Subordinate  Judge  of  Rungpore. 

The  principal  question  on  these  appeals  related  to  the  enforcement 
of  a  decree  against  a  minor,  as  a  consequence  of  his  adoption  by  the 
judgment-debtor,  a  widow,  against  whom,  as  representing  the  deceased 
manager  of  family  estate,  a  decree  had  been  obtained  by  another  member 
of  the  family  for  a  share.  Whether  that  decree  was  enforcible  against,  and 
mesne  profits  were  claimable  from,  the  adopted  minor,  through  his  adop- 
tive mother  as  his  guardian,  the  above  decree  having  been  made  without 
his  having  been  formally  made  a  party  thereto,  was  the  first  question. 
Other  points  were  in  dispute,  viz.,  as  to  what  property  was  to  be  included 
in  the  execution,  as  to  the  relative  liability  of  the  judgment-debtors  among 
themselves,  and  as  to  whether  their  liability  was  joint  or  several. 

The  first  of  these  appeals  arose  out  of  a  petition  by  the  present 
appellant,  as  decree-holder,  for  execution  of  a  decree  (22nd  December 
1874),  made  in  his  favour  by  the  High  Court  in  a  suit  brought  in  1870 
against  Bhubaneswari  Debi,  Nilcomul  Lahiri,  and  Kanaktara  Debi;  and 
affirmed  by  an  order  (20th  November  1880)  of  Her  Majesty  in  Council. 
This  decree  declared  his  mother,  Umasoonderi,  whom  he  now  represented, 
to  be  entitled  on  partition  to  the  possession  of  a  share  in  the  joint 
family  estate.  The  other  appeal  was  from  a  decree  (10th  January  1882) 
in  a  suit  brought  by  the  present  appellant  for  mesne  profits  of  the  share  in 
lands  to  which  the  decree  of  1874  had  established  his  title.  Execution 
was  sought,  and  the  suit  for  mesne  profits  was  brought  against  the  present 
respondents,  Bhubaneswari  Debi,  for  herself,  and  as  guardian  of  the 
minor  Jotindramohun  Lahiri,  and  Nilcomul  Lahiri. 

[42]  1  he  relationship  of  the  parties  appears  in  the  following  table  : — 
ROMA  NATH  LAHIRI  died  October  1831. 
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2                              3|                          4 
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1 

Krisbnamoni. 

Kaghumoni  ;         Kali  Mohun.         Ram  Mohun. 

Widow, 

died  in  1842. 

Widow, 

Kanaktara 

Widow  and 

Chandmoni 

(alive). 

heiress, 

(deceased.) 

Chundermoni  ; 

died  October  1858. 

J 

Nilcomul 

H 

a 

(Defendant). 

R. 

-o 

Uma  Soonderi. 

G 

Hari  Saran  Moitra 

(Appellant). 

Shib  Nath  . 
died  May  1861. 

Widow. 

Bhubanewsari 

(Defendant); 

adopted  minor 

Defendant, 

22nd  January 

1874. 


In  the  suit  brought  in  1870  Umasoonderi  claimed  to  establish  her 
title,  as  heiress  of  her  father,  Raghumoni,  to  a  one-fifth  share  of  the  estate 
which  had  been  Romanath's,  together  with  the  accretions  thereto  made 
by  Shibnath,  as  manager  of  the  family  till  his  death,  and  she  asked  to 
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have  set  aside  as  against  her  a  partition  alleged    by  the   defendants  to  have        1888 
been  made  by  Romanath  on  October  26th,  by  which  he    purported  to  give    APRIL  21. 
a  3-anna  share  of  his  estate  to  his  eldest   son,    Krishnamoni,  and  shares  of        ~ 
2£  annas  to  his   other   sons,   and  to   reserve    the   remaining    3   annas  for          l 
himself,   and  also  to   set  aside  a  deed   of  sale,    dated  2nd    March  1856,  by     Co^ 
which  Chundermoni,  the  plaintiff's  mother,  purported    to  sell  to   Shibnath      J6  Q  10 
a  one-fifth  part  of  her  2^-anna  share.  (P.C.)  = 

The  details  of  the  property,  claimed  as  being  subject  to  partition,  were  15  I.A.  195 
given    in    two    schedules,    the    first   of   which    comprised    inheiited    land   12.|".^_^ur 
belonging  to  the  family,   and   the  second    stated  the  property  acquired    by    Sar  iT(j.j. 
the  family  whilst  joint.  198. 

The  decree  of  the  Subordinate  Judge  of  Kurigpore  (13th  December 
1872)  was  in  favour  of  the  plaintiff  as  to  part  of  her  claim  ;  and  it  was,  in 
the  main,  affirmed  by  the  High  Court  (24th  December  1874),  the  decree 
being  in  the  terms  set  forth  in  their  Lordships'  judgment  below. 

The  adoption  of  Jotindramohun,  meantime,  and  pending  the  proceed- 
ings by  Bhubaneswari  in  appeal,  took  place  (under  an  [4,3]  anumati 
patro  contained  in  the  will  of  Shib  Nath)  on  22nd  January  1874  (1).  But 
Jotindramohun  v  as  not  made  a  party  to  the  appeal  by  any  proceeding 
before  the  Court.  And  from  the  decree  of  the  High  Court,  Bhubanes- 
wari alone  appealed  to  Her  Majesty  in  Council,  whose  order  (20th  November 
1880)  followed  the  judgment  reported  in  Bhubaneswari  Deli  v.  Hari 
Savan  Moitra  (2). 

Application  for  execution  was  made  by  the  present  applicant,  whose 
name  had  been  substituted  for  that  of  his  mother,  by  that  time  deceased, 
on  the  9th  April  1881. 

This  application  was  against  "  Bhubaneswari  for  herself,  and  as 
guardian  on  behalf  of  the  minor  Jotindramohun  Lahiri,"  and  also  against 
Nilcomul  to  recover  possession  of  the  immoveable  properties  mentioned 
in  the  plaint,  and  in  the  decree,  as  also  of  certain  moveable  properties,  or 
their  value.  As  to  the  last,  the  moveables,  there  was  no  dispute  on  this 
appeal. 

The  suit  for  mesne  profits  was  brought  on  the  12th  April  1881 
against  the  same  parties  as  defendants,  so  as  to  include  Bhubaneswari 
in  her  individual  capacity,  and  the  minor  through  her  as  guardian,  together 
with  Nilcomul. 

Bhubaneswari  objected  that  she  was  not  liable  in  the  execution 
proceedings,  having,  before  the  decree  of  1874,  adopted  the  minor,  who, 
on  the  advice  of  Nilcomul,  was  not  made  a  party  in  the  appeal  of  the 
principal  suit ;  and  she  defended  the  suit  for  mesne  profits  on  similar 
grounds,  throwing  the  liability  on  to  Nilcomul.  In  neither  of  these  proceed- 
ings, nor  in  the  execution  nor  in  the  suit,  could  the  minor  be  held  liable, 
because  he  had  not  been  a  party  to  the  decree  of  1874.  On  the  merits,' 
Bhubaneswari  represented  that  Nilcomul  was  entitled,  on  the  whole,  to 
no  more  than  a  four  annas  thirteen  gundas  share,  while  she  herself  was 
entitled  to  an  equal  share,  with  some  addition ;  and  she  alleged  that 
Nilcomul  had  admitted,  in  the  previous  litigation,  possession  of  six  annas 
ten  gundas,  showing  thereby  that  he  had,  withont  title,  an  excess  of  one 
anna  seventeen  gundas. 

[W]  Nilcomul,  by  his  objections  to  the  execution  and  in  his  defence 
to  the  suit  for  mesne  profits,  insisted  that  he  was  in  possession  of  only 

(I) i  See  Bhubanswari  Debt   v.   Nilcomul   Lahiri,   12  C.  18,  and  Sotischchunder 
Lahiri  v.  Nilcomul  Lahiri,  11  C.  45. 
(2)  6  C.  720. 
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1888        his  rightful  share,  and  that  the  decree-holder  should  look    only   to  Bhuba- 

APRIL  21.     neswari,   who    was   in    possession    of   a  five  annas  share  ;  whereas,  at  ihe 

~  outside,  she  had  only  a  right   to   her   husband's   quota  of  three  annas  and 

IVY      four  gundas,  together   with   what   the    latter   might   have   obtained   from 

S;CIL'    Kanaktara's  share.     This   objector   further   alleged    that,    if  he  should  be 

16  C.  40      held  at  all  liable,  such  liability  would  be  limited  to  the  two   gundas   share, 

(P.C.')=       held  by  him  in  excess   of   the    six   annas   eight   gundas    share,   to  which, 

13  I. A.  195=  under  the  decree  itself,  he  was  entitled. 

12  373 =5'  One  Rudrachunder  Roy  also  filed  objections    on  behalf   of  the   minor, 

Sar.  P.C.J.    founded,    like   those   taken    by    Bhubaneswari   on    his    behalf,    on  his  not 
198.         having  been  a  party  to  the  decree  of  1874. 

The  Subordinate  Judge  of  Rungpore,  Bhugwan  Chunder  Chukerbati, 
on  the  question  of  the  minor's  liability  through  his  guardian,  both  in 
the  execution,  and  in  the  suit  for  mesne  profits,  was  of  opinion  that 
Bhubaneswari  having  acted  for  the  minor's  interests,  he  was  bound  by 
the  result  of  her  appeals.  His  judgment  on  this  point  was  as  follows  : 
"In  fact,  the  appeals  were  prosecuted  and  defended  by  her  with  the  bona 
fide  intention  that  her  husband's  real  rights  had  been  interfered  with. 
On  that  understanding  she  went  up  even  to  the  Privy  Council,  without 
alluding  to  the  fact  of  her  having  adopted  a  son.  There  is  no  reliable 
evidence  that  the  plaintiff  knew  of  the  adoption  having  been  validly 
effected,  I  am  inclined,  therefore,  to  follow  the  rulings  in  Ramkishore 
Chuckevbiitty  v.  Rally  Kanto  Chuckerbutty  (1)  and  Jotendvo  Mohttn  Tagore 
v.  Jognl  Kishove  (2),  and  to  hold  that  the  minor  Jotindramohun  will  be 
liable  for  the  wasilat,  which  tantamounts  in  substance  to  the  effect  that 
the  estate  of  his  adoptive  father  will  be  virtually  liable,  inasmuch  at  it 
was  for  his  interest  that  the  suit  was  defended,  and  the  appeal  carried  up 
to  the  highest  tribunal ;  and  so  he  cannot  evade  the  consequences  of  the 
act  which  was  done  with  a  motive  to  render  his  future  good,  though  the 
result  turned  out  otherwise  than  was  anticipated." 

[45]  The  Subordinate  Judge  was  of  opinion,  also,  that  the  liability 
of  the  defendants  was  several,  as  they  were  severally  in  possession,  and 
he  awarded  to  the  decree-holder  "  possession  and  wasilat  of  his  decretal 
share  from  each  of  them  exclusively  and  separately." 

Finding  that  Bhubaneswari  held,  for  herself,  and  as  guardian  of  the 
minor,  five  annas,  that  Nilcomul  had  six  and  a  half  annas,  and  Kanaktara 
two  and  a  half  annas,  while  the  decree-holder  had  two  annas  only,  the 
Subordinate  Judge  decreed  that  "  possession  be  given  to  the  decree-holder 
of  his  remaining  one  anna  and  four  gundas  in  the  following  proportion,  w>. , 
thirteen  and  two-third  gundas  from  Bhubaneswari,  representing  the  minor 
adopted  son,  and  ten  and  one-third  gundas  from  Nilcomul.  As  respects 
properties  which  each  of  tha  judgment-debtors  holds  in  his  exclusive 
possession,  he  or  she  should  make  over  to  the  decree-holder  the  full  decre- 
tal share,  which  is  three  annas  four  gundas." 

The  Subordinate  Judge  also  decreed  to  this  appellant  interest  upon 
wasilat  to  the  end  of  each  year,  and  describing  the  properties  or  plots  or 
land  for  which  wasilat  was  due,  and  in  whose  possession  they  respectively 
were,  he  made  a  decree  for  payment  to  the  plaintiff  by  Bhubaneswari, 
as  guardian  of  the  minor  Jotindramohun,  for  mesne  profits  with  interest, 
the  sum  of  Rs.  3,297,  and  by  Nilcomul,  the  sum  of  Rs.  2,394 ;  adding 
interest  to  the  date  of  payment. 

(1)  6  C.  479=8  C.L.R.  1.  (2)  7  C.  357  =  9  C.L.R.   57. 
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In  a  separate  judgment  in  the  execution  case,   the  Subordinate    Judge        1888 
decided    against  this    appellant    as  to  the  building    being  included    in  the    APRIL  21. 
execution,  being  of  opinion  that  the  High  Court,    in  awarding,    to  the  then       ~ , 
plaintiff,    a  share  "  of   all  the    property  "  named    in  the    two    schedules,     ~   F 
intended  to  include  only  the  landed  property  therein,  and  not  the  buildings 
and  moveables.  15  («.  40 

Rudrachunder  Roy    was  not  recognized  by  the    Subordinate    Judge      (P.C.)  = 
as  a  party  to  the  proceedings  in  the  character  of  next    friend  of  the   minor,  15  I.A.  195  = 
the  Judge  being    of  opinion    that  in  the    execution  proceedings    he  should  12  o?f  1  !Jur' 
not  be  allowed    to  appear    on  behalf    of  the    minor,    whose  interests    the    gar 
adoptive  mother  could  sufficiently    protect.     Rudrachunder,    however,  filed         i 
a  petition  of  appeal  to  the  High  Court,  in  the  execution   case,    on  behalf  of 
the  minor.  Bhubaneswari  also  appealed,  taking  the  same  objections  as  were 
[46]  taken  by  Rudrachunder  to  the    execution    against    the    minor.     She 
appealed  also  on  her  own  behalf.     Nilcomul   Lahiri   also  appealed  against 
the  order    in    execution  ;    and  the    petitioner,    Hari    Saran  Moitra,   filed 
objections    in  the  form    of  a    cross-appeal,  from  the  order    as  to  the  build- 
ings and  the    moveables.     Against    the    decree    for  mesne    profits,    both 
Bhubaneswari,    for  herself    and  as  guardian  of  the    minor,   and  Nilcomul 
Lahiri  appealed. 

A  Division  Bench  of  the  High  Court  (McDoNELL  and  FIELD,  JJ.) 
reversed  the  decision  of  the  first  Court  on  the  question  of  the  minor's 
liability  upon  execution  of  the  decree  of  1874,  and  in  the  suit  for  mesne 
profits.  They  held  that  making  a  person's  guardian  defendant  to  a  suit 
was  not  the  same  thing  as  making  that  person  himself  a  party,  and 
that  this  was  not  affected  by  the  fact  of  his  being  a  minor.  The  pro- 
cedure of  the  Code  had  not  been  followed,  and  it  is  contemplated  a  minor 
being  made  a  party  to  the  suit  in  his  own  name,  directing  that  the  Court, 
on  being  satisfied  of  the  fact  of  his  minority,  should  appoint  a  proper 
person  to  conduct  his  defence.  They  added  :  "  In  this  case  the  plaintiff 
did  not  make  any  application  to  the  Court  to  have  a  guardian  ad  litem 
appointed  for  the  minor.  There  was  an  application  made  by  a  third 
person,  who  urged  that  he,  and  not  Bhubaneswari,  ought  to  be  appointed 
guardian  of  the  minor  ;  but  this  was  rejected^  and  the  Subordinate  Judge 
thought  that  Bhubaneswari  was  the  minor's  proper  guardian.  The  Sub- 
ordinate Judge  was  thus  aware  of  the  fact  of  Jotindramohun's  minor- 
ity, and  being  so  aware,  it  was  his  duty  to  follow  the  procedure  provided 
by  s.  456.  This,  however,  he  did  not  do.  Bhubaneswari  then  objected, 
and  still  objects,  to  being  made  a  guardian  ad  Utern.  No  defence  was  filed 
in  the  suit  as  on  behalf -of  the  minor,  and  it  appears  to  us  clear  that  the 
minor  has  not  become  a  party  to  these  proceedings  so  as  to  become  bound 
by  the  decree.*' 

In  regard  to  Bhubaneswari's  individual  responsibility  under  the  decree 
the  Judges  said  :  "  But  then  it  is  contended  that  Bhubaneswari  Debi  is 
bound.  She  was  made  a  defendant  in  a  double  capacity,  for  self  and  as 
guardian  on  behalf  of  the  minor.  In  her  personal  capacity  no  decree  has 

been  passed  against  her 

If  the  decree  [47]  against  Bhubaneswari  Debi,  in  the  form  in  which  it  has 
been  made,  that  is,  in  her  capacity  as  -agent  or  manager,  is  allowed  to 
stand,  it  is  clear  that  ;the  Court  would  have  no  authority  to  enforce  it  as 
against  the  minor,  who  was  not  a  party  to  the  suit,  and  who  cannot  be 
affected  by  this  decree.  We  think,  therefore,  that  the  decree  as  made 
against  Bhubaneswari  Debi,  guardian  or  manager  of  the  minor,  cannot  be 
allowed  to  stand.*' 
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1888  The  Judges  held    that  the    Subordinate    Judge  was  wrong  in    dealing 

APRIL  21.     with  the  decree  of  1874  as  if  it  had  been  a  separate  decree  against    each  of 
p ~r       the  two   judgment-debtors.     In  their   opinion   it  was   a  joint  decree,  and 

P    !  should  be  so  executed  as  to  give  this  appellant  possession   of  an    undivided 

"IL*     share  of  three  annas  four  gundas  in  every  plot  of  the  immoveable  property. 

16  C.  40  ^s  *°  *ne  buildings,  the  decree-holder  had,  the  Judges  found,    taken  no 

(P.C.)  =       steps  either  under  the  Code  (s.  137)  to  have  the  original  plaint  made  part  of 

15  I.A.  195=  the  execution  record,  or  to  file  a  certified  copy  of  the  two  schedules.     They, 

12  373 -s"1"'  tneref°re.  left  this  matter  for  the   Subordinate  Judge  to  see  that  a   certified 

Sar.  pTc  J.    c°Py  °f  tne  schedule  annexed  to  the  plaint  was  filed. 

198.   '  Dealing  with  Nilcomul's  appeal,  the  Judges   held  that   he  was    rightly 

entitled  to  a  six  annas  eight  gundas  share,  being  three  annas  four  gundas 
inherited  by  him  from  his  father,  and  a  similar  share,  which  fell  to  him  on 
the  death  of  Chandmoni  ;  so  that,  being  in  possession  of  six  annas  ten 
gundas,  he  held  only  two  gundas  over  and  above  his  proper  share.  Their 
judgment  on  this  point  was  the  following :  '«  As  regards  these  two  gundas, 
the  possession  of  Nilcomul  being  admitted,  there  must  be  a  decree  for 
mesne  profits,  and  these  mesne  profits  will  be  calculated  upon  the  figures 
which  the  Subordinate  Judge  has  taken  in  his  decree.  The  result  will  be 
that  the  appeal  of  Bhubaneswari  will  be  decreed,  and  so  far  as  she  is  con- 
cerned, the  decree  of  the  lower  Court  will  be  set  aside.  There  will  be  a 
declaration  that  the  minor  Jotindramohun  Lahiri  has  not  been  properly 
made  a  party  to  these  proceedings,  and  is  in  no  way  affected  by  the  result. 
As  regards  Nilcomul(  there  will  be  a  decree  for  mesne  profits  for  four  years, 
1284  to  1287,  upon  two  gundas  of  the  property  only.*' 

[48]  The  deoree  on  Nilcomtil's  appeal  was  that,  in  lieu  of  the  award 
to  the  plaintiff  of  Rs.  5,692,  as  mesne  profits,  the  sum  of  Rs.  475  was 
payable  only  in  respect  of  the  two  gundas  share.  In  regard  to  the  pos- 
session to  be  given  to  the  decree-holder,  under  the  execution  order,  the 
order  of  the  lower  Court  was  varied  by  awarding  to  the  decree-holder 
possession,  as  against  both  Bhubaneswari  and  Nilcomul  jointly  of  an 
undivided  three  annas  and  four  gundas  share  in  every  plot  of  land  in 
dispute,  giving  to  the  decree-holder  a  one  anna  four  gundas  share  in  the 
plots  in  which  he,  or  his  mother,  had  possession  of  a  two  annas  share 
before  suit,  and  a  three  annas  four  gundas  share  of  those  plots  in  which 
he,  or  she,  had  no  previous  possession. 
On  this  appeal, — 

Mr.  /.  D.  Maync  and  Mr.  C.  W.  Aratkoon,  for  the  appellant,  argued 
that  the  Appellate  Court  should  have  held  that  the  minor,  having  become 
to  all  intents  a  party  to  the  decree  of  1874,  upon  the  devolution  of  the 
estate  upon  him,  consequent  on  his  adoption,  the  decree  was  enforcible. 
against  him  ;  and  that  he  was  also  liable  in  the  suit  for  mesne  profits. 
Whether  Bhubaneswari  sufficiently  represented  the  minor  as  his  guardian 
had  been  a  question  for  the  Subordinate  Court  before  allowing  the  execu- 
tion to  proceed.  The  Court  had  allowed  it  to  proceed,  and  thus  the 
question  had  been  disposed  of.  If  any  irregularity  had  taken  place  in  the 
matter,  it  could  not  now  be  made  a  ground  for  reversing  the  order  of  the 
Court  executing  the  decree,  inasmuch  as  no  material  injury  had  been,  or 
could  be,  shown  to  have  resulted.  At  the  time  when  the  proceedings  in 
appeal  were  taken,  and  the  decree  was  passed,  s.  11  of  Act  XXIII  of  1861, 
amending  Act  VIII  of  1859,  was  in  force.  The  minor's  liability,  through 
his  guardian,  was  not  affected,  either  as  regarded  the  proceedings  against 
him  in  execution,  or  the  suit  for  mesne  profits  ;  there  being  nothing  to 
prevent  that  liability  from  devolving  upon  him,  represented  as  he  was  by 
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his  guardian,  along  with  the  interest  which  he    took    in    the   estate,    which        1888 
was   bound    by   the   decree   of    1874.     The   minor    was    substituted    for    APRIL  21. 
Bhubaneswari     from  whom    both   interest   and    liability    passed,   on    the       .««*- 
adoption,   in  her    capacity  as   representing  the   estate,  to  her  as  represent-      *R'VV 
ing  the  minor  as  his  guardian.     The  parties  who  for  the    time    being    were  .COUNCIL. 
entitled  to  [49]  the   estate  were  those  against  whom  the  Subordinate  Judge 
had  rightly  ordered  execution,  and  the  liability  for  mesne  profits  rested    on         ^ 
the   decree.     The   minor    had    not    been    precluded    from  taking  any  real  15  I.A.  195 
objection  if  he  had  had  one  to  maintain.  12  Ind.  Jur. 

[Sm   R.   COUCH,   in   reference   to  the   guardianship   of    the    mother,       ^' 
referred  to  Sir  T.  Strange's  Hindu  Law,  vol.  2,  appendix   to   Chap.    VI II*         i 
and  vol.  1,  cap.  3,  para.  4.] 

Any  merely  formal  defect  had  been  cured  by  the  action  of  the  first 
Court  and  the  proceedings  taken.  Accordingly,  both  as  to  the  execution 
by  delivery  of  possession  to  the  appellant,  and  as  to  the  award  of  mesne 
profits,  the  decree  of  the  High  Court  was  erroneous  and  should  be  revers- 
ed. On  the  merits  also,  the  appellant  was  entitled  to  the  possession  of  the 
shares  as  ordered  in  the  Court  of  first  instance  against  the  defendants 
under  the  decree  of  1874. 

[In  reference  to  the  question  of  guardianship,  SiR  B.  PEACOCK 
referred  to  Doorgapershad  v.  Kesho  per  shad  Singh  (1).] 

The  following  cases  were  referred  to  in  the  argument  for  the  appel- 
lant :  Ishan  Chunder  Mitter  v.  Buksh  Ali  Soudagar  (2)  ;  Manager  of  Raj 
Dharbanga  v.  Coomar  Ramapat  Singh  (3)  ;  Bissessur  Lai  ~Sahoo  v.  Luch- 
messur  Singh  (4)  ;  Hunoomanpersad  Panday  v.  Munvaj  Konwaree  (5)  ; 
Jogulkishove  v.  Jotendromohnn  Tagore  (6)  ;  J  air  am  Rajah  v.  Joma  Kondia  (7)  ; 
Kishen  Singh  v.  Mareshwar  (8)  ;  Komid  Chunder  Sen  v.  Surbessur 
Dass  Gooptoo  (9)  ;  Jogi  Singh  v.  Kttnj  Behavi  Singh  (10)  ;  Alim  Baksh  Fakir 
v.  Jhalo  Bibi  (11)  ;  Snresh  Chunder  Wnm  Choivdhry  v.  Jugut  Chunder 
Deb  (12). 

[50]  Mr.  R.  V.  Doyne,  for  the  respondent  Nilcomul  Lahiri,  argued 
that  the  appellant's  rights  under  the  decree  of  1874  were  fully  satisfied 
by  the  terms  of  the  decrees  of  the  High  Court.  Against  him  the  appel- 
lant had  not  made  out  any  further  claim  than  to  receive  the  three  annas 
four  gundas  share  decreed  in  1874  ;  and  in  finding  that  Nilcomul  had 
obtained  possession  of  no  more  than  he  was  entitled  to,  with  the  small 
exception  of  two  gundas,  as  to  which  the  decree  for  mesne  profits  had  been 
allowed  to  remain,  the  High  Court  had  come  to  a  correct  decision. 

Mr.  Lawrence  Biale,  for  the  respondents  Bhubaneswari  and  the  minor 
adopted  son  Jotindramohun,  argued  that  the  decision  of  the  High  Court 
was  correct.  It  could  not  be  held  that  the  minor  had  been  constructively 
a  party  to  the  decree  of  1874,  and  in  consequence  of  his  not  having  been 
represented  by  a  duly  constituted  guardian  ad  litem,  at  the  time  when  the 
proceedings  took  place,  resulting  in  the  decree  of  1874,  the  decree  could 
not  be  held  to  be  binding  upon  him.  The  Minors'  Act,  XL  of  1858,  in  s.  3, 
required  that  a  minor  in  a  suit  should  be  represented  by  his  duly  authorised 
guardian,  and  the  procedure  was  prescribed  accordingly.  This  was  in 
accordance  with  general  principles,  and  that  Bhubaneswari,  not  being  duly 
appointed,  could  yet  be  the  guardian  of  Jotindramohun  so  as  to  represent 
him  in  the  suit  had  not  been  shown.  The  main  point  was  that  all  that 

(1)  9  I. A.  27  =  8  C.  656.  (2)  Marsh  614.  (3)   14  M.I. A.  605. 

(4)6I.A.233.  (5)  6  M.I.A.  393.  (6)   1 1  I.A.  166=10  C.  983. 

(7)  11  B.  361.  (8)  7  B.  91.  (9)  21  W.R.  298. 

(10)  11  C.  509,  (11)  12  C,  48.  (12)  14  C,  429, 
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1888       had  occurred  before  the  decree  of  1874  had  been    insufficient   to  bring  the 

APRIL  21.    minor   before   the   Court,   or    his   name   on   to     the    record  ;    and    that, 

— —        without  having    been   properly   represented   and  heard   by    his  guardian, 

PRIVY       ^6   couid   not   be   treated    as   one   of   the   judgment-debtors,    who    were 

COUNCIL.    parties  to  that  decree,  which  must  receive  effect,  as  it    stood,   against   those 

ifilTio      w^°  were  Parties   m   ft-     Th.e   High    Court  had  correctly  refused  to  allow 

(P.O.)  =      execution  of  that  decree  to  proceed  on  this   application    against   Bhubaries- 

15  I.Ai  193=  wari   in   her  personal   capacity  ;  for  in  that  character  she  had  ceased  upon 

12  Ind.  Jur.  the  adoption  to   be   responsible  :   while,   at   the   same    time,  the   adopted 

c  373iTr  i     son  could  no*  be  held  liable  through  her,  inasmuch   as   she    had    not   been 

arjg8'i  '  '    appointed  his   guardian    ad   litem  ;  and  there  had  been  no  formal  appoint- 

ment  made,  such  as  alone   could    empower    her   to   act   in    defending   the 

minor's  interest.     This  was  a  point  on  which  an  order  was  required  at  the 

proper  stage,  when  application  [51]  should  have  been  made.     And   it   was 

not   apparent   that   Bhubaneswari   was  in   a    position    to    represent    the 

minor's    interests    as    well    as    her  own.     It  was,  at  all  events,  against 

the    minor's  interest   that   he    should    be   taken  to    have    been    made    a 

party,    without    the    necessary   and    proper    steps   having   been   taken  to 

make    him    one,    and    to    give    him    an    opportunity    of    being    heard. 

This    was   the   irregularity,    and    a    most   material  one.     In  the  case  of  a 

minor    the    strict    rule   as   to   the   joinder   of    parties   should   have  been 

applied,  and  it  could  not    be   said   that  the   omission   was   an   immaterial 

one.     True   it    was   that   the  enforcement  of  decrees  against  persons  upon 

whom  interests  had  devolved,  after  such  decrees  had   been    passed,    was   a 

proceeding  permitted  in  some  well  ascertained  cases  of    successive   liability. 

This   appeared  from   the  cases  decided  under  Act  VIII  of  1859,  Chap.  IV, 

ss.  109-206.     See  the  note  collecting  the  cases,   in    Mr.    W.    Macpherson's 

edition  of  1871,  of  the  Code  of  Procedure.     But  there  was  no  case  in  which 

a  minor,  without  having  been  represented  by   a   duly   appointed   guardian, 

had   been    held   to   be    a   party  to  a  decree  only  by  reason  of  his  adoption. 

The  High  Court  might  have  said  that  the  minor  was    not   liable   in    either 

the   suit   for   mesne    profits   or  in    the   execution  proceedings,  as  the  same 

consideration- applied  in  regard  to  the  minor's  liability  upon  either  the    one 

or   the   other  ;    but   the   result   at   which  the  Court  had  arrived  was  right. 

He  referred  to  Ishan   Chnnder   Mitt'ev  v.  Buksh  Ali  Soudagar  (1) ;   Bussessur 

Lai  Sahoo  v.  Luchmessw  Singh  (2). 

[SiR  R.  COUCH  referred  to  Dhurm  Dass  Pandey  v.  Shama' Soondevy 
Debia  (3).] 

The  argument  was  that  although,  as  in  that  case,  the  minor  could 
receive  a  benefit  and  an  omission  would  not  deprive  him  of  an  advantage, 
yet  that,  before  his  estate  could  suffer  detriment,  he  must  be  represented 
and  heard. 

On  the  merits,  as  against  Bhubaneswari  and  the  minor,  the  actual 
rights  of  the  appellant  were,  it  was  contended,  fully  satisfied  by  the  decree 
of  the  High  Court.  In  respect  of  mesne  profits,  Nilcomul,  as  in  effect 
had  been  decided,  should  alone  be  held  responsible. 

[82]  Mr.  J.  D.  Mayne  replied,  pointing  out  that  in  the  cases  already 
cited  in  the  argument  for  the  appellant,  the  defendants,  against  whom 
execution  was  allowed,  were  not  parties  to  the  decrees,  which,  however, 
were  held  to  bind  the  property  in  their  hands.  So  here  the  property  was 
bound  by  the  decree  of  1874.  The  appellant  wanted  nothing  to  be  added 
to  the  decree  to  make  it  effective  in  his  favour  ;  the  liability  of  the  adopted 

(2)  6  I.A.  233,  (3)  3  M.I. A.  299, 
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son  being  correlative  with  his  right  to  succeed,  the  latter  right  being 
shown  on  his  taking  the  benefit  of  a  decree  in  his  guardian's  favour  in  the 
case  of  Dhiivm  Dass  Pandey  v.  Shamasoondery  Delia  (1). 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered,  on  a  subsequent  day  (April 
21st),  by 

SIR  R.  COUCH.—  In  1870  Uma  Soonderi  Debi,  the  mother  of  the 
appellant,  and  daughter  and  heiress  of  Raghumoni,  who  was  one  of  five 
brothers,  sons  of  Roma  Nath  Lahiri,  forming  a  joint;  Hindu  family,  brought 
a  suit  against  Bhubaneswari  Debi,  the  widow  of  Shib  Nath,  one  of  the 
brothers,  who  had  managed  the  family  property,  Nilcomul,  the  >son  of 
Kali  Mohun,  another  brother,  and  Kanaktara,  the  widow  of  Krishnamoni, 
another  brother.  These  were  the  only  members  of  the  family  who  were 
then  alive,  Ram  Mohun,  the  fifth  brother,  having  died  without  issue,  leaving 
a  widow,  who  was  then  also  dead.  In  the  suit  Uma  Soonderi  claimed  to 
recover  possession  of  her  father's  share  of  the  family  property,  which  was 
said  in  the  plaint  to  consist  of  land  mentioned  in  schedules  Nos.  1  and  2, 
and  pucca  buildings  and  personal  properties.  Schedule  No.  1  contained  the 
lands  which  the  brothers  had  inherited  from  their  father,  and  No.  2  the 
lands  which  were  said  to  have  been  acquired  whilst  the  members  of  the 
family  were  living  in  commensality.  On  the  13th  December  1872  the 
Subordinate  Judge  of  Rungpore  made  a  decree  in  favour  of  Uma  Soonderi 
in  respect  of  part  of  the  share  which  she  had  claimed.  Thereupon  Bhuba- 
neswari, Uma  Soonderi  and  Nilcomul  separately  appealed  to  the  High 
Court,  which,  on  the  22nd  December  1874,  made  a  decree  in  the  following 
terms  :  "  It  is  ordered  and  decreed  that  the  decree  of  the  lower  Court  be 
varied  and  in  lieu  thereof  it  is  hereby  decreed  and  declared  that  the  plaintiff 
is  entitled  to  3  annas  and  4  gundas  share  (the  share  claimed)  of 
all  the  property  which  [53]  is  named  and  described  in  the  two 
schedules  appended  to  the  plaint."  And  Uma  Soonderi  having  before 
the  suit  been  put  in  possession  of  2  annas  of  the  property  named  and 
described  in  the  first  schedule,  it  was  ordered  and  decreed  that  she  should 
recover  from  the  defendant's  possession  of  the  remaining  1  anna  and  4 
gundas,  and  possession  of  3  annas  4  gundas  of  the  property  named  and 
described  in  the  second  schedule.  Thereupon  Bhubaneswari  appealed 
to  Her  Majesty  in  Council,  who,  by  an  order  in  Council,  made  on  the 
20th  day  of  November  1880,  affirmed  the  decree  of  the  High  Court. 
Whilst  the  appeals  were  pending  in  the  High  Court,  Bhubaneswari  adopted 
a  son,  Jotindramohun  Lahiri,  but  she  continued  to  prosecute  her  appeal 
in  that  Court  and  appealed  to  Her  Majesty  in  Council  in  her  own  name, 
taking  no  notice  of  the  adoption.  On  the  9th  April  1881,  Uma  Soonderi 
having  died,  the  appellant  as  her  heir  made  an  application  to  the  Court 
of  the  Subordinate  Judge  for  execution  of  the  decree.  It  stated  that 
the  enforcement  of  the  decree  was  sought  against  Bhubaneswari  for  self 
and  as  guardian  on  behalf  of  the  minor  Jotindramohun  Lahiri  and 
against  Nilcomul  Lahiri.  Execution  was  not  sought  against  Kanaktara, 
•who  was  said  in  the  judgment  of  the  High  Court  to  have  made  no  defence 
to  the  suit.  The  reason  of  this  may  be  that  she  was  not  in  possession 
of  more  than  her  husband's  share.  On  the  12th  of  April  1881  the  appel- 
lant brought  a  suit  in  the  same  Court  for  mesne  profits,  naming  as  the 
defendants  Bhubaneswari  Debi,  for  self  and  as  guardian  and  executor  of 

(1)  3  M.I.  A.  299. 
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1888       Jotinclramohun  Lahiri,    minor,   and    Nilcomul    Lahiri.     The   Subordinate 
APRIL  21.    Judge,  on   the   10th  January  1882,  gave  judgment  in  both  cases,  referring 
in  one  judgment  to  the  other  where  the  question  appeared  to  him  to  be  the 
PRIVY       same.     The  judgments  will  be  more  conveniently  stated  hereafter.     In  the 
COUNCIL.    execution  case  Jotindramohun,    by    his    next   friend,    Rudrachunder    Roy, 
18C  w      appealed   to   the    High  Court.     This   person    had    presented  a  petition  of 
(P.C.')=      objection,  as  next  friend  of  the  minor,    to   the   Court   of   the   Subordinate 
15  I.A.  195=  Judge.     He   was    not   shown  to  have  obtained  any  authority  to  act  as  next 
J2  Ind.  Jur.  friend  of  the  minor,  and  is  said  to  have  been  a  servant   of   Bhubaneswari. 
8      PCJ    "^e  a^so   appealed,   taking    the    same   objections  as  regards  the  minor  as 
198*.  '      were  taken  by  the  assumed  next  friend.     Nilcomul  also  appealed,  and  Hari 
Saran  [54]  Moitra,  the  present  appellant,  filed    objections  by  way  of  cross- 
appeal.     In  the  suit  for  mesne  profits   both    Bhubaneswari   and    Nilcomul 
separately  appealed. 

On  the  9th  of  June  1884  the  High  Court  gave   judgment   in   the    suit 
•  for   mesne   profits,   and   on  the  10th  in  the  execution  case,  and  the  present 

appeal  is  from  the  orders  or  decrees  made  upon  those  judgments. 

In  the  execution  case  there  are  three  questions  :  (1)  whether  execution 
can  be  had  against  the  minor  personally  or  against  Bhubaneswari ; 
(2)  whether  the  pucca  buildings  and  moveables  are  to  be  included  in 
the  execution  ;  (3)  whether  possession  in  execution  was  to  be  given  against 
the  parties  jointly  or  severally.  Upon  the  first  of  these  questions  the 
Subordinate  Judge  said  : — 

"  Whether  the  execution  in  this  case  should  proceed  against  the  minor 
personally  or  against  his  adoptive  mother  is  a  point  which  has  been  equally 
raised  and  decided  in  the  decree-holder's  suit  for  wasilat,  No.  26  of  1881. 
The  question  being  similar  the  same  judgment  should  govern  them  both. 
I  hold,  therefore,  under  the  decision  I  have  this  day  delivered  in  the  trial 
of  issue  7  in  the  above  suit  for  wasilat,  that  the  execution  should  be  carried 
out  against  the  minor,  and  hence  against  the  estate  left  by  his  adoptive 
father.  Bhubaneswari,  for  herself,  cannot  be  made  personally  liable  when 
the  assets  of  her  husband  are  available  at  hand  to  fulfil  the  conditions  of 
the  decree.  Then,  as  apparent  from  the  record  of  the  suit  No.  26, 
Bhubaneswari  was  a  defendant  in  the  original  suit  in  the  capacity  of  a 
representative  and  in  possession  of  her  husband's  estate.  That  posses- 
sion is  still  with  her,  though,  since  the  adoption,  it  has  been 
converted  to  one  on  behalf  of  her  minor  son.  The  minor  is  also  under 
her  guardianship  and  protection.  Bhubaneswari  is,  therefore,  the  proper 
person  to  represent  the  minor,  and  I  do  not  think  it  equitable  that 
Rudrachunder  Roy,  almost  a  stranger,  should  be  allowed  to  stand  on 
behalf  of  the  minor  when  his  connection  is  far  remoter  than  that  of 
Bhubaneswari,  who  protects  the  minor,  and  is  his  nearest  kindred  as  the 
adoptive  mother." 

On  the  same  question  the  High  Court  said : — 

"  The  present  appeal  arises  out  of  proceedings  taken  to  execute  the 
decree  in  the  title  suit  passed  by  the  High  Court,  and  confirmed  on  appeal 
by  the  Privy  Council  It  is  contended  that  that  decree  cannot  be  executed 
against  the  minor  Jotindramohun  Lahiri,  because  he  was  rot  a  party  to  it, 
and  those  steps  which,  according  to  law,  might  have  been  taken  to  make 
him  a  party  were  not  taken.  Section  372  of  the  Code  of  Civil  Procedure 
provides  for  making  the  assignee  or  other  transferee  of  the  interest  of  a 
defendant  a  party  to  the  suit  when  the  assignment  or  transfer  has  been 
made  daring  the  pendency  of  the  suit.  No  action  was  taken  under  this 
section.  It  has  been  [55]  urged  that  the  devolution  of  the  defendant's 
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interest  upon  the  adopted  son  by  reason  of   the  adoption  was  not  known  to        1888 
the  decree-holder,  and  that  therefore   he  could    not  take  the  necessary  steps    APRIL  21. 
to  make  the  minor  a    defendant.     This    may  be  so,  but  upon  this  point  we  \ 

pronounce  no  opinion.  We  further  pronounce  no  opinion  upon  the  question 
whether  the  minor  is    bound  by    the    decree  in  the  title  suit.     All  we  decide  CIL* 

on  the  present   occasion  is  that  the  decree   cannot  be  executed   against  the      16  c  w 
minor  because  he  is  not  a  party  judgment-debtor    upon  the  record."  (P.c!)  = 

Their  Lordships  find  a  difficulty  in  understanding  what  the  High  15  I. A.  195= 
Court  meant  by  this  judgment.  The  Code  of  Civil  Procedure  referred  to  12'"£_'ur' 
must  be  Act  X  of  1877,  as  s.  372  of  the  previous  Code  relates  to  special  gap  p~Cj 
appeals.  Act  X  of  1877  came  into  force  on  the  1st  October  1877,  igs' 
nearly  three  years  after  the  decree  of  the  High  Court.  If  it  was  material 
that  no  action  was  taken  under  s.  372,  it  appears  to  their  Lordships  that 
the  question  whether  the  adoption  was  or  was  not  known  to  the  decree- 
holder  was  a  matter  upon  which  an  opinion  should  have  been  pronounced. 
What  follows  is  still  more  difficult  to  be  understood.  The  Court  say  : 
"  We  pronounce  further  no  opinion  upon  the  question  whether  the  minor 
is  bound  by  the  decree  in  the  suit  ;  all  we  decide  on  the  present  occasion  is 
that  the  decree  cannot  be  executed  against  the  minor  because  he  is  not  a 
party  judgment-debtor  upon  the  record."  In  the  suit  for  mesne  profits, 
where  Bhubaneswari  was  sued  as  widow  for  self  and  as  guardian  on 
behalf  of  the  minor,  they  say  :  "  Now  there  can  be  no  doubt  that  making 
a  person's  guardian  defendant  to  a  suit  is  not  the  same  as  making 
that  person  himself  a  party,  and  this  is  not  affected  by  the  facts  of  his 
being  a  minor.  .  .  A  minor,  in  order  to  ba  bound  by  the  result  of 
legal  proceedings,  must  be  made  a  party  to  the  suit  in  his  own  name," 
and  decide  that  the  minor  was  not  bound  by  the  decree.  Their  Lordships 
are  unable  to  see  why  the  High  Court,  having  said  in  the  suit  for  mesne 
profits  that  the  minor  was  not  bound  by  the  decree,  declined  on  the  next 
day  to  pronounce  an  opinion  upon  the  question. 

It  was  just  as  necessary  to  deci  le  the  question  in  the  execu- 
tion proceedings  as  in  the  suit  for  mesne  profits.  The  decree  in 
the  original  suit  was  brought  to  be  enforced  against  Bhubaneswari 
personally  and  as  guardian  of  the  minor.  So  far  as  he  was  [56] 
concerned  the  sole  question  was  whether  the  decree  bound  him.  If 
it  did,  execution  was  rightfully  sought  against  him  through  his  guardian, 
and  it  was  no  answer  that  his  name  was  not  on  the  record. 

The  decree  of  the  Subordinate  Judge,  made  as  it  was  before  the 
adoption,  when  Bhubaneswari  was  the  owner  of  the  estate  and  fully 
represented  it,  was  binding  on  the  minor.  It  took  away  part  of  the  estate 
of  which  Shib  Nath  was  in  possession  when  he  died.  After  the  adoption 
it  was  for  the  interest  of  the  minor  that  Bhubaneswari's  appeal  should  be 
prosecuted,  and  the  appeals  of  Uma  Soonderi  and  Nilcomul  defended. 
Bhubaneswari's  estate  had  been  divested,  and  she  could  obtain  nothing, 
but  as  the  adoptive  mother  and  guardian  of  the  minor  it  would  be  right  for 
her  to  continue  to  defend  the  suit.  There  has  been  no  suggestion  that 
it  was  improperly  defended,  or  that  the  appeal  to  Her  Majesty  in  Council 
was  not  proper.  In  his  judgment  in  the  suit  for  mesne  profits  the 
Subordinate  Judge  says  :  "In  fact,  the  appeals  were  prosecuted  and 
defended  by  her  with  the  bona  fide  intention  that  her  husband's  real 
rights  had  been  interfered  with."  If  her  appeal  had  been  successful, 
Bhubaneswari,  as  the  guardian  of  the  minor,  would  have  been  kept  in 
possession  of  the  whole  of  what  Shib  Nath  died  possessed  of,  and  would 
have  been  accountable  to  the  minor  for  it,  In  Dhurm  Das  Pandey 
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1888        v.  Shama  Soondtry  Debia  (1)  a    Hindu  widow  brought  a   suit  for    partition, 

APRIL  21.    and   to   be  put  in  possession  of  her  husband's  share  in  the  joint  undivided 

— ;  estate.     Pending   the   suit  she   adopted    a  son,   and   notwithstanding  the 

FRIVY       adoption,  the   suit    was    prosecuted    in    the    widow's   name,   and  a  decree 

COUNCIL.    macje  directing  her  to  be  put   in    possession.     Their    Lordships  said  (page 

16~C~40      243)  :  "All  the  facts  be  ing  stated,  it   is  assumed    as   a   matter   of  law  that 

(P.c!)=      after  she  had  executed  the  act  of  adoption,  she    prosecuted  the  suit  only  as 

15  I.A.  195=  guardian  of  her  adopted  son.     Then,  as    the   suit    must   be   considered   as 

12  Ind.  Jur.  afterwards   prosecuted    by   her  in   her    name   for    his    benefit,    the  decree 

s      PC  J     mus*  De  considered  for  his    benefit,   and   that-  she  is    put  in  possession  as 

198'.  "'    trustee    for   him. "^,  Their    Lordships  are  of  opinion  that   this  principle  is 

applicable  in  the    present  case,  that    the   minor  is   bound    by  the  decree  in 

[57]  the  title  suit,  and  the  High  Court  was   in  error  in  allowing  his  appeal 

in  the  execution  case,  which  they  have  done    by  their   decree  in  the  appeal 

No.  97. 

The  next  question  is  as  to  the  pucca  buildings  and  moveables.  The 
decree  of  the  High  Court  in  the  original  suit  was  :  "  It  is  ordered  and 
decreed  that  the  decree  of  the  lower  Court  be  varied,  and  in  lieu  thereof 
it  is  hereby  decreed  and  declared  that  the  plaintiff  is  entitled  to  3  annas  and 
4  gundas  share  of  all  the  property  which  is  named  and  described  in 
the  two  schedules  appended  to  the  plaint."  The  moveables  were  in  a 
separate  inventory,  and  it  is  now  admitted  that  execution  cannot  be  had 
in  respect  of  them.  As  to  the  pucca  buildings,  the  Subordinate  Judge 
said  :  "  I  consider  it  to  have  been  purely  the  intention  of  the  High  Court 
that,  in  awarding  a  decree  in  favour  of  the  plaintiff  for  a  3-anna  4-gunda 
share  of  all  the  property  which  is  named  in  the  two  schedules,  only 
the  landed  property  was  meant,  and  decided  upon  without  relevancy 
to  the  buildings  or  moveables."  But  as  it  had  been  contended  that 
the  decree  literally  included  the  buildings,  he  thought  it  equitable  that  the 
decree  should  be  returned  to  the  decree-holder  for  amendment  in  the 
proper  Court,  and  then  the  execution  be  revised  in  conformity  with  the 
judgment.  The  judgment  of  the  High  Court  upon  which  the  decree  was 
drawn  up  used  exactly  the  same  words,  and  so  there  could  be  no  amend- 
ment. The  effect,  therefore,  was  that  execution  in  respect  of  the  pucca 
buildings  was  refused. 

The  High  Court  dealt  with  the  question  in  a  rather  singular  way. 
They  said  that  in  order  to  discover  what  the  property  was,  they  must 
refer  to  the  two  schedules  appended  to  the  plaint,  and  as  the  decree-holder 
had  taken  no  steps  to  have  the  original  plaint  made  a  part  of  the  execution 
record,  or  to  file  a  certified  copy  of  the  two  schedules,  they  were  unable 
to  discover  from  the  record  whether  the  pucca  buildings  and  the  moveable 
property  were  or  were  not  included  in  the  schedules  annexed  to  the  plaint. 
The  Subordinate  Judge  had  inserted  in  his  decree  two  schedules  which 
were  described  as  schedules  of  immoveable  property  under  claim,  and  had 
awarded  a  2^  annas  share  of  the  landed  properties  stated  in  those 
schedules.  The  High  [58]  Court  varied  the  decree  by  giving  a  larger 
share.  It  was  obvious  that  they  intended  this  to  be  a  share  of  the  same 
property,  viz.,  what  was  described  in  the  decree  of  the  Subordinate  Judge 
as  under  claim,  that  is,  claimed  in  the  plaint.  If  proof  of  the  contents 
of  the  schedules  to  the  plaint  was  necessary,  the  Court  might  have 
postponed  giving  judgment,  and  allowed  a  certified  copy  to  be  filed.  Their 
Lordships  are  of  opinion  that  such  proof  was  not  necessary,  and  that 

(1)  3  M.I. A.  229. 
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the  cross-appeal    upon  this   question,    which    was  No.    125, ought   to  have        1888 
been  allowed, and    the  order  appealed  from  varied  by    including  the  pucca    APRIL  21. 
buildings.  PRIVY 

As  to   the   third    question,    namely,   whether    possession  in    execution    rOIINCIL 
was  to  be  given  against  the  parties   jointly  or  severally,  which  was  raised 
in  the  appeal    No.  126,  the    High    Court  decided    that  the    decree  ought  to      16  C.  40 
be  executed    by    giving   the    decree-holder    as  against    Bhubaneswari  and      (P.C.)  = 
Nilcomul  a  1   anna  4  gundas  share  in  the   plots   of  which    he  already  had  1S  '•*•  i9S 
possession  of  2  annas,  and    3  annas  4  gundas  of  the  plots  in  which   he  had   ^a-J^lc"* 
no  possession.     They   accordingly   ordered,    in    the  appeals   Nos.  125  and    Sar.  RC.J. 
126,  that  the   objections  or  cross-appeal  should    be  disallowed,   and,  except         198. 
as  aforesaid,   the  order  of   the    Subordinate    Judge   should    be   varied  by 
awarding  to  the  decree-holder  possession  jointly  as   against  Bhubaneswari 
and  Nilcomul  of  an  undivided   share  of  3    annas  4  gundas  in    every  plot  of 
the  land  in  dispute. 

The  learned  Counsel  for  the  appellant  has  not  disputed  that  the 
possession  is  rightly  awarded  jointly  against  the  parties  liable  to  have  it 
recovered  from  them. 

So  far,  the  decree  of  the  High  Court  may  stand  ;  but  their  Lordships 
being  of  opinion,  as  has  been  stated,  that  the  minor  is  bound  by  the  decree 
and  that  execution  may  be  had  against  him,  the  decree  in  the  appeal 
No.  97  will  be  reversed,  and  the  appeal  dismissed  with  costs,  and  the 
decree  in  Nos.  125  and  126  will  be  varied  by  ordering  that  appeal  No.  125 
should  be  dismissed  with  costs,  and  by  allowing  the  plaintiff's  objections  or 
cross-appeal  so  far  as  regards  the  pucca  buildings, and  by  including  them 
in  the  award  of  possession.  And  their  Lordships  will  humbly  advise 
Her  Majesty  accordingly. 

[59]  The  action  for  mesne  profits  has  now  to  be  considered.  In  this 
the  questions  are  :  (1)  whether  the  liability  was  joint  or  several  ;  (2) 
whether  Jotindramohun  was  liable.  In  the  title  of  the  plaint  the  defendants 
are  stated  to  be  Bhubaneswari  Debi,  widow  of  the  late  Shib  Nath  Lahiri, 
for  self,  and  as  guardian  and  executor  of  Jotindramohun  Lahiri,  minor,  and 
Nilcomul  Lahiri.  The  Subordinate  Judge  decided  that  the  liability  of  the 
defendants  should  be  separately  assessed,  and  looking  at  the  possession  of 
the  joint  ancestral  property,  which  he  said  had  been  fully  admitted  in  the 
suit  by  all  the  parties  concerned  in  it,  he  found  that  out  of  the  1  anna  4 
gundas  share  in  the  joint  ancestral  property  which  had  been  decreed  in 
favour  of  the  plaintiff,  13^  gundas  share  was  in  possession  of  Bhubanes- 
wari, and  10  J  gundas  share  in  the  possession  of  Nilcomul.  Accordingly,  he 
decided  that,  with  respect  to  the  land  held  in  common,  the  mesne  profits 
were  to  be  calculated  and  separately  charged  in  these  proportions.  As  to 
the  second  question,  he  said  that  the  appeals  to  the  High  Court  and  Her 
Majesty  in  Council  were  prosecuted  by  Bhubaneswari  "  with  the  bona  fide 
intention  that  her  husband's  real  rights  had  been  interfered  with  "  and 
inasmuch  as  it  was  for  the  interest  of  Jotindramohun  that  the  suit  was 
defended  and  the  suit  carried  up  to  the  highest  tribunal,  he  held  him  to  be. 
liable  for  the  mesne  profits.  The  decree  awarded  for  mesne  profits  within 
the  period  allowed  by  the  law  of  limitation  a  total  sum  of  Rs.  5,692-7-2 
pies,  and  ordered  that  the  plaintiff  should  recover  from  Bhubanes- 
wari as  guardian  on  behalf  of  the  minor  Jotindramohun  Rs.  3,297-10-2 
pies  and  from  Nilcomul  Rs.  2,394-13  annas.  Both  Nilcomul  and  Bhu- 
baneswari appealed  to  the  High  Court, — the  former  on  the  ground  that 
the  plaintiff  was  not  entitled  to  recover  from  him  the  10  J  gundas  share, 
and  at  the  most  he  was  not  liable  to  make  good  more  than  2  gundas,  and 
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1888        Bhubaneswari  on  the  ground  that  Jotindramohun  was    not  properly  made 
APRIL  21.    a  party  to  the  suit,  and  should  not  have  been  held  liable. 

P      ~  The  High  Court  in  their  judgment  deal  first  with  this  question.    They 

,,     \          say  :    "  In  the  plaint  the  minor  is  not  made  a   defendant.     The  defendants 

'    are  Nilcotnul  Lahiri    and    Bhubaneswari  Debi  as  widow   of  the    late  Shib 

16  C.  40      Nath  Lahiri,  and  as  guardian  on  behalf   of  the  [60]  minor  Jotindramohun 

(P.C.)=       Lahiri.     Now  there   can    be    no  doubt   that    making  a    person's  guardian 

15  I.A.  195=  defendant   to  a   suit   is   not  the   same   as   making    that  person    himself  a 

12373=<5UI>    Party»  anc^  this   is  not  affected  by  the    fact  of  his  being   a  minor.     There  is 

Sar.  P.C.J.    no  excuse  f°r   ignorance  as  to   the  proper    procedure  in   respect  of  minors, 

198.          seeing  that  the  provisions  contained  in  the  present  Code  of  Civil  Procedure 

became  law    nearly  seven    years  ago,   in  1877.     A    minor,    in  order    to  be 

bound  by  the   result  of   legal    proceedings,    must    be    made  a    party  to  the 

suit  in    his  own    name."     And   after   referring   to   the   provisions   for  the 

appointment   of  a  guardian    ad  litem   they  say  :     "  No  defence  was  filed  in 

the  suit  as  on  behalf  of  the  minor,  and  it  appears  to  us  clear  that  the  minor 

has  not    became  a   party  to    these   proceedings  so  as   to  be    bound    by  the 

decree." 

In  Sureshchunder  Wum  Chowdhvy  v.  Jugat  Chunder  Deb  (1)  a  plaint 
in  a  suit  described  one  of  the  defendants  thus  :  "  N.  C. .  guardian,  on 
behalf  of  her  own  minor  son,  S.C.,"  and  it  was  held  by  a  Full  Bench  of 
the  High  Court  at  Calcutta  that,  it  appearing  that  the  suit  was  substan- 
tially brought  against  the  minor,  and  the  error  of  description  in  the  plaint 
being  one  of  mere  form,  it  could  not,  without  proof  of  prejudice,  invalidate 
a  decree  against  him  in  the  suit  ;  also,  that  the  want  of  a  formal  order 
appointing  a  guardian  ad  litem  was  not  fatal  to  the  suit  when  it  appeared 
on  the  face  of  the  proceedings  that  the  Court  had  sanctioned  the 
appointment.  Their  Lordships  are  satisfied  that  the  suit  for  me;ne  profits 
was  substantially  brought  against  the  minor.  The  7th  issue  decided  by 
the  Subordinate  Judge  contained  the  question  whether  he  could  be  made 
liable  when  he  was  not  a  party  in  the  former  suit.  And  the  grounds  of 
appeal  in  Bhubaneswari's  appeal  to  the  Hight  Court  show  that  she  appeal- 
ed on  his  behalf  as  well  as  her  own.  It  is  also  apparent  that  the  Subor- 
dinate Judge  treated  her  as  appearing  in  the  suit  as  guardian,  and 
sanctioned  it.  This  is  very  clear  in  his  judgment  in  the  execution  case 
before  quoted.  He  says  :  "  The  minor  is  also  under  her  guardianship  and 
protection  ;  Bhubaneswari  is  therefore  the  proper  person  to  represent  the 
minor."  Their  Lordships,  therefore,  are  of  opinion  that  the  High  Court 
was  in  error  in  decreeing  that  the  suit  [61]  should  be  dismissed  as  against 
Jotindramohun,  and  declaring  that  he  was  not  a  party  to  it  and  was  not 
bound  by  the  result  of  the  proceedings. 

In  the  appeal  by  Nilcomul,  the  High  Court  said  that  the  Subordinate 
Judge  did  not  find  that  Nilcomul  was  in  possession  of  any  portion  of  the 
property  in  excess  of  the  share  to  which  he  was  himself  legally  entitled, 
but  that  he  had  been  in  possession  of  6  annas  10  gundas  had  been 
practically  admitted  before  them  at  the  hearing  of  the  appeal,  while  a 
title  to  more  than  6  annas  8  gundas  was  not  asserted.  It  was  also 
admitted  in  his  written  statement.  They  thought,  therefore ,  that,  except 
as  regards  the  2  gundas,  the  plaintiff  had  not  proved  that  Nilcomul 
was,  during  the  years  for  which  mesne  profits  were  claimed ,  in  possession 
of  any  portion  of  the  property,  the  title  to  which  was  concluded  by  the 
decision  in  1880.  They  therefore  held  that,  as  regards  the  2  gundas, 

(1)  14  C.  204. 
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there    must    he   a  decree    for    mesne  profits   calculated    upon   the    figures        1888 
which  the  Subordinate  Judge  had  taken  in    his  decree.     Accordingly  they    APRIL  21. 
varied  his  decree  by  decreeing  that  Nilcomul  should  pay,  instead  of  the  sum      p~"~~, 
awarded    by  that  decree,    the  sum  of  Rs.  475   only,  as  mesne    profits,  with      *  RIVY 
interest   thereon   from  the  10th  of   January   1882,    the  date  of   the  decree    Cc" 
of  the  lower  Court.     The  learned    Counsel  for  the  appellant  did  not  object      15  c.  40 
to  this  decision,  nor  did  the  learned  Counsel  who  appeared  for   Bhubanes-     (p.c.)  = 
wari  and  the    irinor    object  to    it.     Further,   it  is    not   disputed   that    the  15  LA.  195 
aggregate   of   the     portions   of   the    property   of     which    Nilcomul    and  12.|°^Ju 
Bhubaneswari   have   been  in  possession  during  the  years  for  which  mesne    Sar    ' 
profits  have  been  awarded  shows  an  excess  over  their  lawful  shares  at  least         \%i, 
equal  to  the    share  of  which   the  plaintiff  has    been  wrongfully   deprived. 
Consequently,   if   Nilcomul  held   only    2    gundas.    Jotindramohun    would 
be   liable  for   the  mesne  profits  of   the  remainder,  and  the  plaintiff    would 
be  entitled   to    recover  the  balance  of  the   total   sum   of  Rs.    5,692-7-2  pies 
awarded  for    mesne  profits   from  his  estate.     This  would  be  Rs.    5,217-7-2 
pies.     Therefore  the  decree  of  the  High  Court  in  the  appeal  by   Bhubanes- 
wari   (appeal    No.    130    of  1882)    should    be   reversed,   and    the   appeal 
dismissed  with  costs,  and  in    lieu  thereof,  and  of  the  decree  of  the    Subordi- 
nate Judge.    It  should  be   decreed   that  the    plaintiff  do  recover   from  [62] 
Bhubaneswari   as    guardian    on    behalf   of    the    minor,    Jotindramohun, 
the  sum  of    Rs.  5,217-7-2,   with  interest  at  6   per   cent,     per   annum   from 
the  10th   January  1882,  and   costs  of  the  suit  in  the   first  Court    in  propor- 
tion to  the  whole   of  the  claim  allowed.     The  decree  of  the  High    Court  in 
appeal   No.  121    of  1882,  so    far  as   it   relates   to    payment   by    Nilcomul 
Lahiri  and  to  costs,  will  be    affirmed.     Their    Lordships    will  humbly  ad- 
vise Her  Majesty  accordingly. 

With  regard  to  the  costs  of  these  appeals,  their  Lordships  think  that 
the  proper  course  will  be  to  order  the  appellant  to  pay  the  costs  of  the 
respondent  Nilcomul,  and  that  the  appellant's  costs,  but  not  including 
what  he  is  ordered  to  pay  to  Nilcomul,  be  paid  by  Bhubaneswari  as 
guardian  on  behalf  of  the  minor. 

One  of  the  consolidated  appeals  allowed :  in  the  other,  decree  affirmed. 

Solicitors  for  appellant :  Messrs.  T.  L,  Wilson  &>  Co. 

Solicitors  for  respondent,  Nilcomul  Lahiri  :  Messrs.  Gordon  <£» 
Dalbiac. 

Solicitor  for  respondents,  Bhubaneswari  Debi  and  Jotindromohun 
Lahiri :  Mr.  S.  G.  Stevens. 

c.  B. 
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MUHAMMAD  YUSUF  (Plaintiff)  v.  MUHAMMAD  HUSAIN 
(Defendant).      [25th  and  26th  April,  1888.] 

I'.vfdence — Costs . 

One  of  two  co-sharers,    by   ancestral    title   in  the    under-proprietary   right    in 
certain  villages,  obtained,    in  1870,  decrees  against  the  talukdar  for  sub-settlement, 
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and  getting  possession  had  his  name  entered  in  the  khewat.     The  other    co-sharer 
remained  entitled  to  claim  that  this  possession  was  held  partly  for  him. 

The  present  suit  was  brought  upon  two  agreements,  purporting  to  have  been 
made  in  1870,  between  the  two  co  sharers.  while  proceedings  to  obtain  the  above 
decrees  were  pending,  to  the  effect  that,  whereas  both  had  claims  against  the 
talukdar,  one  only  was  to  sue  him,  the  other  paying  half  of  the  costs  and  being 
entitled  to  receive  half  of  what  might  be  decreed. 

The  Judicial  Committee,  upon  the  evidence,  concluded  that  the  Appellate 
Court,  attributing  too  much  to  certain  omissions  and  acts  on  the  plaintiff's  [63] 
part,  which  were  more  or  less  explained,  had  erred  in  reversing  the  decree  of  the 
first  Court,  which  maintained  the  agreements,  depriving  the  plaintiff  of  his  costs 
in  that  Court  only. 

APPEAL  from  a  decree  (18th  November  1884)  of  the  Judicial 
Commissioner,  reversing  a  decree  (2nd  January  1884)  of  the  Judge  of  the 
Lucknow  district. 

This  suit,  between  parties  having  the  same  grandfather,  was  instituted 
on  the  28th  June  1883  by  the  plaintiff  against  his  cousin  Muhammad 
Husain,  who  had,  by  orders  (14th  November  1870  and  22nd  December 
1870)  obtained  by  him  in  the  Settlement  Courts,  been  declared  to  have, 
"along  with  his  co-sharers,  if  any  there  be,"  rights,  as  under-proprietor, 
as  against  Arjan  Singh,  talukdar,  in  villages  Makunpur,  Chandrauli,  and 
Khanpur;  also  in  a  4-anna  share  of  another  village  named  Olehipur, 
forming  part  of  a  taluk  named  Bhilwal  in  the  Bara  Banki  district. 

The  joint  interest  of  the  family  to  which  the  cousins  belonged  prior 
to  these  proceedings  was  shown  in  the  records  of  1858  referred  to  in  their 
Lordships'  judgment. 

The  talukdari  rights  in  Bhilwal  had  been  purchased  in  the  time  of 
the  Nawabi  by  Arjan  Singh,  as  was  decided  on  8th  July  1868,  in  a  suit 
brought  by  Imdad  Ashraf,  who  was  a  sharer  to  the  extent  of  12  annas  in 
zamindari  rights  in  the  village  of  Olehipur. 

One  of  the  cousins,  Muhammad  Husain,  as  to  all  four  of  the  villages 
above  named,  and  Imdad  Ashraf  as  to  Olehipur,  asserted  their  zamindari 
claims,  as  igainst  Arjan  Singh,  to  a  sub-settlement  ;  and,  to  establish  these 
rights,  three  suits  on  the  24th  February  1870  were  instituted  against 
Arjan  Singh  by  Muhammad  Husain  in  respect  of  each  of  the  three  first- 
named  villages,  and  a  fourth  suit  by  him  and  Imdad  Ashraf  in  respect  of 
their  rights  in  Olehipur. 

These  resulted  in  decrees  in  favour  of  Muhammad  Husain,  and  "all 
entitled  to  share  in  the  sub-settlement  of  the  respective  villages." 

Whilst  those  suits  were  pending,  the  agreements,  according  to  the 
plaintiff's  case,  were  executed,  which  gave  rise  to  the  present  suit.  The 
first  of  them,  referred  to  as  No.  24,  purported  to  [64]  have  been  written 
and  signed  by  Muhammad  Husain  on  2nd  May  1870,  and  related  to  the 
three  villages  first  named.  The  second  agreement,  referred  to  as  No.  25, 
was  dated  1st  September  1870,  and  purported  to  relate  to  the  four-anna 
share  of  Olehipur.  Both  agreements  were  to  the  effect  that,  in  considera- 
tion of  Muhammad  Yusuf  's  advancing  one-half  of  the  expenses  that  might 
be  incurred  in  carrying  on  the  litigation  as  to  the  under-proprietary  right, 
Muhammad  Husain  would  give  up  to  him  half  of  whatever  he  might 
recover,  with  the  exception  of  rent-paying  and  rent-free  sir  land  and  groves, 
which  were  already  held  by  the  parties,  each  holding  his  own  portion. 
The  khewat  of  the  villages,  which  was  subsequently  prepared  under  the 
terms  of  s.  56  of  Act  XVII  of  1876,  was  verified  by  Muhammad  Husain, 
whose  name  was  entered.  Notices  were  issued  on  4th  August  1871  for 
any.  claimants  to  come  forward,  but  Yusuf  did  not  then  make  any  claim,, 
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nor  did  he  at  any  time,  before  bringing  this   suit,    attempt   to   have   dakhil        1888 
kkarij,  as  one  of  the  sharers  in  the  villages,  made  in  his  name.  APRIL  26. 

In  the  present  suit  the  plaintiff  averred  that  possession  was  obtained  of      PRIVY 
the   lands   sued    for   in    August    1871,    and  that  after  such  possession  the    COUNCIL 

defendant,  down  to  December  1879,  acted  according  to  the  agreements,  and     " 

accounted  to  the  plaintiff  for  his  share  of  the  profits  of  the  three  first  named      ie  C.  62 
villages,  and  plaintiff  received  his  share  of  the  profits  of  the  fourth    village      (P.C.)  = 
from  Imdad  Ashraf,  who  was  the  sub-settlement  holder  of  that  village,  and  42  IJJ1A'^ur' 
was  entitled   to   the   remaining   three-fourths    of   that  village,  but  that  in     RaflalJ^  & 
December  1879  the  defendant  refused  to  continue  to  give   the   plaintiff  his    Jackson's 
share  of  the  profits,  which  constituted  the  cause  of  action.  P.C.  No.  105. 

The  defendant,  by  his  written  statement,  denied  the  execution  of  the 
agreements  in  question,  and  his  rendering  accounts  to  the  plaintiff  after 
he  had  obtained  the  decrees  against  Arjan  Singh,  and  that  plaintiff  had 
contributed  to  the  costs  of  the  suits  in  question.  And  he  pleaded  that 
under  the  43rd  section  of  the  Code  of  Civil  Procedure  (i.e.,  as  to  the  split- 
ting of  claims),  the  present  suit  was  barred  by  two  suits  which  the  plaintiff 
had  brought,  and  in  which  decrees  were  made  in  March  and  August  1871, 
as  to  the  sir  lands  and  nankar. 

[65]  Issues  having  been  fixed  as  to  the  above  points,  the  District 
Judge  found  that  the  agreements  were  proved  ;  also  that  the  subsequent 
rendering  of  accounts,  by  the  defendant  to  the  plaintiff,  had  taken  place 
as  alleged  ;  while,  as  to  any  bar  under  s.  43,  there  had  been  no  splitting 
of  claims,  the  former  suits  having  related  to  matters  not  belonging  to  the 
present  one.  He,  however,  concluded  as  follows  :  "  I  think  the  plaint- 
iff's conduct  was  such  that  the  costs  of  the  suit  should  not  be  awarded 
him." 

On  an  appeal  to  the  Judicial  Commissioner  by  the  defendant,  that 
Court  was  of  opinion  that  the  execution  of  the  agreements  was  not  proved. 
And,  as  to  possession,  the  Judicial  Commissioner  rejected  the  accounts 
which  the  first  Court  had  accepted,  as  the  alleged  writer,  one  Hub  Lai, 
whom  the  plaintiffs  had  examined,  had  denied  his  writing  ;  and  the  Judi- 
cial Commissioner  further  expressed  his  opinion  that  the  plaintiff's  allega- 
tion as  to  his  continuing  possession  till  1879  was  discredited  by  a  statement 
found  in  a  petition  of  his  in  1876,  when  he  was  applying  for  a  certificate  to 
enable  him  to  appeal  to  Her  Majesty  in  Council,  against  a  decree  of  the 
Judicial  Commissioner  of  Oudh,  made  in  November  1875,  in  a  suit  relating 
to  other  property  and  brought  against  another  party. 

On  this  appeal, — 

Mr.  R.  V.  Doyii-e,  for  the  appellant,  argued  that  the  agreements  in 
question  were  established  by  the  evidence,  entitling  the  appellant  to  his 
half  share.  He  adverted  to  the  2-anna  share  of  Olehipur  claimed,  and 
the  appellant's  receipt  of  the  profits  of  that  share,  as  to  which  there  was 
no  defence. 

Mr.  J.  Graham,  Q.  C.,  and  Mr.  C.  W.  Avathoon,  for  the  respondent, 
contended  that  the  plaintiff  had  failed  to  prove  that  the  agreements  had 
been  executed,  or  the  arrangement  made.  They  referred  to  the  alleged 
reasons  for  the  omission  to  register.  The  reason  avowed  by  the  plaintiff 
(though  registration  was  not  compulsory)  discredited  him,  it  being  that 
registration  was  omitted,  and  also  he  did  not  join  in  the  suit,  in  order  that 
his  and  his  father's"  interest  in  the  property  might  not  be  known. 
Mr.  R.  V.  Doyne,  for  the  appellant,  was  not  called  upon  to  reply. 
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1888  JUDGMENT. 

APRIL  26.  £gg]  Their  Lordships'  judgment  was  delivered  by 

PRIVY  LORD  HOBHOUSE. — In   this   case   the   suit  is    founded   on  two  agree- 

COUNCIL,    rnents,  which  are  dated  respectively  2nd    May   and    1st   September    1870. 

The  two  agreements  are  exactly  similar    in  character.     The  first,    which  is 

16  C.  62      called  No.  24  in  the  suit,  relates  to  three  villages,  and  the  effect  of  it  is  this  : 

(P'C0  =      that,  whereas  the  plaintiff  and  the  defendant  both    had   claims   against  the 

419="  '   talukdar  f°r  an  under-proprietary  right  in  these  three    villages,   the  claims 

Rafique  &    should  be  prosecuted  in  the  name  of  the  defendant,  the  plaintiff  paying  half 

Jackson's     the  costs  and  receiving  half  the  profits    when   the   right    was   established. 

P.C.  No.  105.  fhe  second  agreement,  which  was  No.  25,  was  to  exactly    the    same  effect 

with  respect  to  a  small  portion  of  a  village  called  Olehipur,  which  seems  to 

have  been  of  very  little  value. 

Now,  though  the  suit  is  founded  entirely  on  these  agreements,  and 
not  on  any  previous  claims,  it  is  not  unimportant  to  consider  what  was 
the  position  of  the  parties  antecedently  to  the  agreements.  As  the  genui- 
neness of  the  agreements  is  disputed,  it  is  a  material  consideration 
to  see  whether  they  contain  anything  that  was  at  all  of  an  extravagant  Or 
monstrous  nature.  The  plaintiff  and  the  defendant  are  near  relatives, 
and  at  one  time  were  indisputably  co-sharers  in  some  interest  in  the  three 
villages,  which  were  ancestral  property.  That  is  made  manifest  by  the 
record  of  proceedings  in  the  Settlement  Court  i-n  the  year  1858,  when  we 
find  a  petition  presented  by  the  plaintiff  and  defendant  and  two  other 
applicants,  stating  that  settlement  had  been  made  with  those  four,  and 
praying  that  a  fresh  settlement  should  be  made  to  the  four,  and  it  is 
mentioned  that  three  others  joined  as  shikmis.  The  order  which  was  made 
on  5th  May  1858  was  that  the  settlement  be  made  with  the  petitioners, 
and  that  leases  be  granted,  and  so  forth.  Therefore,  there  being  on  record 
this  evidence  of  joint  title  in  the  plaintiff  and  the  defendant,  there  is  no 
improbability  in  the  plaintiff's  account  that  he  intended  to  sue  for  his 
right  in  the  villages,  but  that  the  arrangement  was  made  that  the 
defendant  should  sue,  and  that  the  costs  should  be  paid,  and  the 
profits  shared,  in  the  way  he  states.  What  is  certain  is  that  the 
suit  was  instituted  by  the  defendant  against  Arjan  Singh,  who  was  [57] 
the  talukdar  against  whom  the  sub-proprietary  right  was  claimed.  That 
suit  failed  before  the  Settlement  Officer,  but  on  appeal,  with  regard  to 
the  village  of  Olehipur,  the  Commissioner  gave  the  plaintiff  a  decree. 
That  decree  was  made  on  the  4th  July  1870,  and  it  gives  an  under-pro- 
prietary right  in  mouzah  Olehipur  to  Muhammad  Husain,  the  defendant, 
Imdad  Ashraf,  who  claimed  for  another  branch  of  the  family,  and  other 
co-sharers  if  any  there  be.  After  that  decree  was  made  for  Olehipur,  the 
Settlement  Officer  made  a  fresh  decree  for  the  three  villages,  following  the 
Commissioner's  judgment  in  the  case  of  Olehipur.  His  decree  bears  date 
the  22nd  December  1870  and  is  in  favour  of  Muhammad  Husain  and  all 
entitled  to  share  the  sub-settlement  of  the  three  villages. 

Now  under  that  decree  the  defendant  obtained  possession,  and  it  seems 
that  he  got  his  name  entered  in  the  khewat  to  which  Mr.  Arathoon  has 
just  been  drawing  their  Lordships'  attention,  and  he  holds  possession  up 
to  this  moment.  The  plaintiff,  being  undoubtedly  a  co-sharer  in  1858,  is 
entitled  to  say  that,  whoever  gets  possession  under  that  decree  holds  partly 
for  him. 

That  being  the  position  of  the  parties,  thq^only  point  on  which  the 
agreement  gives  to  the  plaintiff  any  further  right  than  he  might  claim 
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independently  of  the  agreement,  is  this  :  that  the   agreement  admits,  as  be-        1888 
tween  himself  and  the  defendant,  that  the  plaintiff  is  the  only  party  entitled    APRIL  26. 
to  share  in  the  benefit   of  the   decree.     How  it  was   that  the   other  parties      p    ; 
named  in  the  decree  of  1853  have  fallen  out,  their  Lordships   do  not  know,    —   . 
but  no  defence  was  raised  on  that  ground  or  on  any  jus  tertii.  The  defend-         ^    "IL> 
ant   claims    that  he  is  solely   entitled,   and    that  no   agreement   whatever      16  Q  62 
was  made    with    respect   to    the    profits   of   the  estate   governed    by   the      (P.C.)  = 
decree.  12  Ind.  Jur. 

The  main  question  is  whether  these  agreements  are  proved.  The  *a9  =  A 
District  Judge  has  held  that  they  are.  The  Judicial  Commissioner  thinks  ackslm's 
that  they  are  not.  Taking  No.  24,  the  agreement  purports  to  be  wit- p.c.  No.  105. 
nessecl  by  nine  persons.  No  doubt  some  of  the  names  were  written  by 
others  on  the  speculation  that  the  witnesses  would  ratify  what  was  done, 
and  other  witnesses  affixed  their  names  after  the  agreement  was  executed 
and  not  at  the  time.  That  proceeding  is  very  irregular,  very  improper, 
[68]  and  if  any  attempt  had.  been  made  in  this  suit  to  represent  that 
persons  named  as  witnesses  were  there  who  really  were  not  there,  it  would 
be  fraudulent.  But  no  such  attempt  has  been  made.  Four  witnesses  have 
been  called,  and  they  all  honestly  say  where  they  were  at  the  time.  It 
turns  out  that  only  one  was  present  at  the  time,  but  no  attempt  has  been 
made  to  conceal  the  fact,  neither  is  there  any  contradiction  of  what  they 
say  upon  that  point.  What  do  they  say  ?  Nawab  Ali,  who  seems  to  be 
a  perfectly  independent  man,  says  :  "  I  signed  No.  24  as  witness  ;  I  cannot 
say  where  it  was  written.  I  signed  in  the  Commissioner's  cutchery."  It 
was  not  written  at  the  Commissioner's  cutchery,  or  executed  there, 
and  he  says  honestly  that  was  so  ;  but  the  document  was  brought  to 
him  by  Muhammad  Husain,  and  he  was  told  to  witness  it  and  he 
did  so.  It  is  irregular,  but  it  is  not  untruthful.  Then  Imdad  Ashraf 
says :  "  I  signed  No.  24.  It  is  in  Muhammad  Husain's  handwriting ; 
both  brought  to  me  to  sign  at  my  house  fifteen  or  sixteen  days  after 
it  was  written  in  Chadikapurwa."  That  of  course  is  an  irregular  thing, 
but  it  is  perfectly  honest,  and  it  shows  the  admission  of  the  agreement  by 
the  parties  to  it.  The  plaintiff  himself  positively  swears  to  its  having 
been  written  from  a  previously  prepared  draft  by  the  defendant  in  his 
presence,  and  Beni  Parshad,  who  seems  again  to  be  perfectly  independent 
— he  is  a  ryot  holding  lands  under  both  parties — says  the  same  thing. 
He  was  present,  and  the  only  witness  who  was  present.  In  cross-examina- 
tion none  of  these  witnesses  are  shaken  in  the  least.  No  counter-evidence 
is  produced.  No  facts  are  shown  inconsistent  with  the  story  told  by  any 
one  of  the  four  witnesses  who  swore  to  the  execution,  or  to  their 
subsequent  signature  at  the  request  of  the  defendant.  They  were  believed 
by  the  District  Judge,  who  says,  they  were  trustworthy  witnesses,  and  their 
Lordships  cannot  hold  that  there  is  any  contradiction  of  their  testimony 
merely  because  other  persons  are  named  as  witnesses  who  were  shown  not 
to  have  witnessed  the  document  at  all  either  at  the  time  or  otherwise,  or 
because  there  was  one  who  did  sign  the  document  whom  the  plaintiff  did 
not  think  fit  to  call. 

But  then  another  objection  is  made.  It  is  said  that  the  document  was 
not  registered.  Non-registration  is  no  bar  to  the  [69]  validity  of 
the  document,  but  it  is  said  that  the  plaintiff  gives  as  a  reason  for  non- 
registration that  he  was  committing  a  fraud  upon  the  Court.  The  reason 
no  doubt  is  very  absurd.  He  says  this  :  The  evidence  of  his  father  Riasat 
Ali  was  of  importance  in  the  suit  against  Arjan  Singh,  and  he  and  the 
defendant  believed  that  if  the  plaintiff's  interest  was  made  manifest  by 
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1888        the  registration  of  the  document,   Riasat  Ali's  evidence  would  go  for  noth- 

APRIL  26.    ing  in  the  suit   against  Arjan    Singh.     It  is  a    childish    mistake   to  make. 

p —  It  shows  a  disposition  to    be  a  little    tricky.     But  it  is  not    suggested    that 

I  RIVV       any  fajse   evidence  was   given  in  the    suit  against  Arjan  Singh  ;    it  is  not 

COUNCIL.    SUggesteci  that  by  these  means  Riasat   Ali  was  rendered  a   competent  wit- 

16~C~62       ness,  whereas    otherwise    he    would    have    been  an  incompetent  witness. 

(P.C.)=       Nothing  was  done   by  way  of  fraud    upon  any  human  being.     All  it  shows 

12  Ind.  Jur.  is  a  disposition    to  conceal  something  which    happened    in  order  that   the 

parties  might  reap   a   benefit  in    the    suit  which    was  pending,  and   their 

Jensen's    Lordships  think    that   quite  sufficient  importance    has    been  given    to  the 

P.C.  No.  105.  matter  by  the  District  Judge,  who,    on  account  of  this  little    stratagem,  has 

deprived  the  plaintiff  of  his  costs  in  the  suit. 

Now,  so  far  there  is  nothing  in  the  circumstances  to  induce  their 
Lordships  to  entertain  any  reasonable  doubt  that  the  parties  who  swore 
to  the  execution  of  these  documents  have  sworn  to  the  truth,  and  if  the 
case  rested  there  they  would  decide  in  favour  of  the  genuineness  of  the 
documents.  But  the  case  does  not  rest  there.  There  are  in  the 
record  detailed  accounts  of  the  three  villages  which  the  plaintiff  swears 
were  rendered  by  the  defendant  to  him,  and  they  are  also  sworn  by 
the  plaintiff  and  others  to  be  in  the  writing  of  one  Hub  Lai,  a  putwari 
of  the  villages,  and  to  have  been  sent  by  the  defendant  to  the  plaintiff. 
One  witness  goes  so  far  as  to  say  he  saw  Hub  Lai  write  the  accounts. 
Possibly  he  may  be  wrong  there.  There  is  no  need  to  decide  whether  he 
is  right  or  wrong.  Hub  Lai  denies  writing  or  signing  the  accounts.  But 
he  does  not  deny  their  correctness.  He  does  not  deny  that  they  were 
made  out  or  sent,  or  that  the  payments  were  made  upon  this  footing. 
And  what  is  still  more  extraordinary  is  that  the  defendant  does  net 
come  forward  to  say  one  single  word  about  these  accounts.  He  pro- 
duces witnesses  to  say  they  are  not  in  Hub  Lai's  handwriting,  but  he 
[70]  himself  does  not  say  one  word  about  them.  Now,  if  the  accounts 
were  forged,  it  would  be  a  forgery  of  the  most  portentous  kind,  consisting 
as  they  do  of  a  quantity  of  items  purporting  to  be  holographed  by  Hub 
Lai,  and  setting  forth  the  various  payments  and  expenses  for  these  villages. 
Nothing  would  be  more  easy  to  expose  than  such  a  forgery  as  that.  It  is 
quite  certain  that  a  person  forging  these  accounts  would  fall  into  a 
number  of  mistakes,  and  on  the  mistakes  being  shown  the  forgery  would 
be  made  manifest.  No  evidence  of  the  kind  is  given.  The  District  Judge 
on  that  evidence  believed  that  the  accounts  were  made  out  and  rendered 
by  the  defendant  to  the  plaintiff.  What  the  Judicial  Commissioner  held 
on  the  point  is  not  so  easy  to  say.  He  says  they  are  valueless,  and  are 
of  no  weight,  and  he  mentions  that  Hub  Lai  has  denied  having  written 
them  ;  but  whether  he  held  they  were  really  forgeries,  or  whether  he  held 
that,  being  genuine,  and  being  signed,  they  were  of  no  value  as  evidence, 
cannot  be  learned  from  his  judgment.  It  is  clear  that  they  are  of  the 
greatest  value  as  evidence,  because  they  could  not  have  been  sent  by  the 
defendant  to  the  plaintiff  except  on  the  footing  that  the  plaintiff  was 
entitled  to  an  interest  in  the  villages. 

There  is  one  thing  more.  A  series  of  letters  from  the  defendant  to 
the  plaintiff  is  produced,  and  the  same  observations,  or  very  nearly  the 
same  observations,  occur  upon  th'e  letters  that  have  been  made  upon  the 
accounts,  and  they  need  not  be  repeated.  The  letters  are  inexplicable, 
excepting  as  referring  to  these  agreements  and  as  admitting  an  interest  on 
the  part  of  the  plaintiff  in  the  three  villages. 
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The  result   is  that  their   Lordships  think  that  the  District  Judge  was        1888 
right  in  giving  the  plaintiff  a  decree,  and  that    the   Judicial   Commissioner     APRIL  26. 

was  in   error    in    disturbing   that    decree.     He  should  have  dismissed  the         

defendant's  appeal  with  costs,  and  their  Lordships  will  now  humbly  advise       PRIVY 
Her    Majesty   to    make  a  decree  to  that  effect.     The  respondent  must  pay    COUNCIL. 
the  costs  of  this  appeal.  I6^c~62 

Appeal  alloived.  (P.C.)  = 

Solicitors  for  the  appellant :  Messrs.  Barroiv  &°  Rogers.  2  4^o-^Ur' 

Solicitors  for  the  respondent :  Messrs.  T.  L.  Wilson  &=  Co.  Rafique  & 

Jackson's 

P.C.  No.  103. 

i 

16  C.  71  (P.C.)  =  15  LA.  159=12  Ind.  Jur.  329  =  5  Sar.  P.C.J.  231. 
[71]  PRIVY  COUNCIL. 

PRESENT  : 

Lord  Watson,  Lord  Hobhonse,  Sir  B.  Peacock,  and  Sir  R.  Couch. 
[On  appeal  from  the  High  Court  at  Calcutta.] 


CHANDI  CHURN  BARUA  AND  OTHERS  (Plaintiffs)  v.  SIDHESWARI 
DEBI  (Defendant).      [24th  and  26th  April,  1888.] 

Grant,  Construction  of — Invalidity  of  grant,  or  covenant  by  grantor,  in  favour  of 
persons  unborn,  upon  a  condition  which  may  never  arise — Restraint  upon 
grantor's  own  power  of  alienating — Hindu  law. 

A  Hindu  owner  cannot  make  a  conditional  grant  of  a  future  interest  in  pro- 
perty in  favour  of  persons  unborn,  who  may  happen  at  a  future  time  to  be  the 
living  descendants  of  the  grantees  named,  to  take  effect  upon  the  occurrence  of 
an  event  which  may  never  occur.  That  he  would  thereby  impose  a  restraint 
contrary  to  the  principles  of  Hindu  law,  upon  his  own  power  of  alienating  his 
estate,  discharged  of  such  future  interest,  is  a  reason  for  the  invalidity  of  such 
a  grant. 

The  purpose  was  to  oblige  the  grantor  and  his  successors  in  a  Raj  estate  to 
give  in  some  way  or  other  maintenance  to  all  the  descendants  or  four  persons 
living  at  the  date  of  the  grant,  by  declaring  that  on  the  failure  of  the  Raja  of 
the  day,  at  any  future  time  to  maintain  such  descendants,  the  latter  were  to 
have  an  immediate  right  to  four  of  the  Raj  villages.  This  might  be  regarded 
as  importing  a  present  assignment  to  persons  not  yet  in  existence,  subject  to 
a  suspensive  condition,  which  might  prevent  its  ever  taking  effect ;  or  it  might 
be  regarded  as  a  covenant  intended  to  run  with  the  Raj  estate,  in  favour  of  non- 
existing  covenantees,  to  give  the  villages  to  them  in  the  event  specified.  Held, 
that  in  either  view,  it  was  equally  ineffectual. 

Held,  also,  that  the  High  Court  had  correctly  construed  the  instrument  in 
holding  that  the  words,  "  if  ever  in  the  time  of  my  descendant  you  are  not  pro- 
vided with  means  of  maintenance,"  formed  a  condition  ;  which  also  was  un- 
fulfilled— the  descendants  being  in  possession  of  villages  granted  to  them  by  the 
Raja,  other  than  those  claimed,  more  than  sufficient  for  their  maintenance. 

[Rel.  upon,   33   C.    1065  =  4   C.L.J.    238    (246)  ;  R.,   18    M.  252  (254)  ;  24  M.  449  (469)  ; 
14  C.  W.N.  601  =  5  Ind.  Cas.  487  (488).] 

APPEAL  from  a  decree  (8th  July  1884)  of  the  High  Court  reversing  a 
decree  (21st  September  1881)  of  the  Subordinate  Judge  of  the  Goalpara 
district. 

The  appellants,  who  were  plaintiffs  in  the  suit,  were  a  family  named 
Barua,  of  the  Kayest  caste,  which  for  many  generations  had  members  in 
the  service  of  the  Raja  of  Bijni.  The  respondent  was  the  widow  of  the 
late  Raja,  who  died  after  the  institution  of  this  suit  against  him,  and  who 
represented  him  on  this  appeal. 
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[72]  Of  the  Raj  estate,  that  part,  within  which  the  villages  now 
claimed  were  situate,  had  been  in  British  territory  since  1765,  and  the 
villages  were  settled  in  the  pergunnah  named  Khutaghat  ;  the  rest  of  the 
Raj  estate  having,  since  the  annexation  in  1864  of  the  Eastern  Dooars, 
formed,  like  that  pergunnah,  part  of  the  Goalpara  district.  Before  1765, 
the  Baruas  were  in  possession  of  three  other  villages  under  grant  from 
the  Rajas.  They  now  claimed  further  possession  of  four  villages  in 
addition,  under  an  instrument  purporting  to  have  been  executed  on  the 
15th  Pous,  of  the  Pergunnah  year  1185  (December  1778),  by  the  then 
Raja  of  Bijni,  Mukand  Narain  Bhup.  This  purported  to  be  in  favour 
of  the  undermentioned  Baruas,  besides  others  of  the  family,  who  had 
died  childless,  viz.,  Dharamsil  Barua,  grandfather  of  the  plaintiff, 
Nandkumar  Barua,  and  Kamlakant  Barua,  grandfather  of  the  plaintiffs 
Chandi  Churn,  Jagarnath,  and  Chunder  Madhub,  agreeing  that  the 
three  mouzahs,  Kaitpara,  Shamraipara,  and  Mauriagaon,  that  were  at 
that  time  in  the  possession  of  the  ancestors  of  the  plaintiffs,  should 
remain  in  their  possession  from  generation  to  generation  ;  that  the 
sons,  grandsons,  heirs  and  representatives  of  the  Raja  Bahadur  should  in 
future  maintain  the  sons,  grandsons  and  heirs  of  the  persons  in  whose 
favour  the  gift  was  made  ;  and  that  in  default  of  this,  they  should 
relinquish  to  them  the  possession  of  other  four  mouzahs,  namely, 
Bhotgaon,  Dingaon,  Daborgaon,  and  Salbari ;  and  the  heirs  of  the  persons 
in  whose  favour  the  gift  was  made  should  be  at  liberty  to  take  possession 
of  these  mouzahs,  and  to  enjoy  and  possess  the  same  as  rent-free  pro- 
perties, by  paying  annually  Rs.  190  as  mangon  to  the  estate  of  the  Raja. 
And  the  plaintiffs  alleged  that  in  breach  of  that  undertaking  to  support 
them  by  service  from  generation  to  generation,  the  Raja  in  April  1876 
dismissed  the  first  plaintiff  from  his  service,  and  did  not  provide  the  other 
plaintiffs  with  service,  though  they  were  fit  and  proper  persons  and  made 
application.  And  on  that  ground  they  claimed  possession  of  the  four 
villages. 

For  the  defence,  the  genuineness  of  the  instrument  was  denied,  as  also 
the  plaintiffs'  allegation  that  they  were  competent  for  the  Raja's  service. 
It  was  also  contended  for  the  defence  that,  supposing  the  plaintiffs  to  have 
any  right  to  maintenance  out  [73]  of  the  defendant's  estate,  the  profits  of 
the  three  mouzahs,  already  in  their  possession,  were  sufficient. 

Issues  were  fixed  by  the  Subordinate  Judge,  who  found  the  instru- 
ment to  be  genuine,  and  held  that  the  plaintiffs  were  entitled  to  have 
possession,  according  to  the  presumable  intention  of  the  parties,  of  the 
four  villages.  On  the  issue  fixed  by  the  Judge  as  to  whether  there  had 
been  any  breach  of  the  terms  of  the  document  of  1776,  his  decision  was 
as  follows  : — 

"  In  this  document  Raja  Mukund  Narain  recites  that  the  grantees 
have,  from  the  days  of  his  ancestors,  been  supported  (parwarish)  in  various 
ways  (hay  shnyate),  such  as  by  service  in  the  kingdom  and  by  grants 
of  villages  and  lands.  The  various  ways  in  which  they  have  been 
supported  are  explained  to  be  by  «  service  in  my  kingdom  and  (not  or) 
by  grants  of  villages  and  lands  '.  The  parwavish  consisted  of  these  two 
things ;  not  of  one  or  the  other,  but  of  both.  Mukund  then  goes  on  to 
say  that  he  also  supports  them  (pratipaltm)  in  the  same  manner  shei 
mate,  i.e.,  by  service  and  by  grants  of  villages  and  lands.  The  word 
pratipalan  has  clearly  the  same  meaning  as  the  word  parwarish.  The 
expression  shei  mate  places  this  fact  beyond  doubt.  A  pure  Bengali  word 
is  substituted  for  a  Hindustani  word.  The  Raja  then  says  'that  in  case  in 
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his   time,   or    in   the    time  of  his  descendants,  they  or  their  descendants        1888 
should  not  he  supported  (pratipalan)  in  various  ways  (har  shnrate),   he   then    APRIL  26. 
and    there   assigns   to  them  these  seven  villages  as  a  permanent  remunera-      p 
tion  or  allowance.     We  have  already  seen  what  the  pratipalan   hay  shurate    p 
means.     After   having  thus  assigned  to  the  grantees  these  villages,  he  goes 
on  to  revoke  the  assignment,  saying  that,  as  they  were  at   that   time    being     jg  Q€  71 
supported   (pratipalan)   by   the    profits  of  three  of  the  villages  and  by  other       (P.C.)  = 
means,  he  will  not  make  over  to  them  the  other  four   villages.     That   they    18  I-A.  159 
are   to   continue   to   hold    the   three   villages   on  the  terms  they  were  then  ^l^n—^' 
holding  them  on.     He  then  goes  on  to  say, — * If   ever  in  the   time   of   my    gar  pxj.J. 
descendants    you    are    not    provided    with    the    means    of   maintenance        231. 
(pratipalan   na   ka   re)   then   let   those  descendants   of  yours  who   may  be 
living  at   that   time   (i.e.,  when  there  is  failure  of  pratipalan),  produce  this 
deed  and  hold  all  the  seven  villages  at  a  quit-rent  of  Rs.  100. 

[74]  "  Now,  what  is  this  maintenance  (pratipalan-panvarish),  the 
failure  to  continue  which  by  his  descendants  is  contemplated  by  Mukund  ? 
It  is  clearly  the  pratipalan,  the  pavwarish  by  various  ways,  i.e.,  by  service 
and  by  grants  of  land.  This  maintenance,  as  I  have  shown,  consisted  of 
two  things,  and  a  failure  to  give  service,  or  a  failure  to  give  grants  of 
lands,  or  both,  would  each  and  all  constitute  a  breach  of  the  terms  of  the 
document.  And  as  no  member  of  the  Barua  family  is  now  maintained  by 
service  in  the  Raj,  although  the  family  still  hold  the  three  villages  stated 
by  Mukund  to  be  in  their  possession  in  1185  Perganati  there  has  been  a 
breach  of  the  terms  of  the  document.  This  breach  took  place  on  the  1st 
Bysack  1283  B.  E.,  when  Chandi  Churn  was  dismissed  by  the  defendant. 
This  dismissal  is  admitted." 

The  Subordinate  Judge,  accordingly,  decreed  in  favour  of  the 
plaintiffs. 

This,  however,  was  reversed  by  the  High  Court  on  appeal.  A  Division 
Bench  (GARTH,  C.J.,  and  BEVERLEY,  J.)  after  expressing  doubts  as  to 
the  genuineness  of  the  instrument,  gave  judgment  on  its  terms  as 
follows  : — 

"  Assuming  that  there  is  a  sufficient  consideration  for  the  Raja's 
promise  (about  which  there  may  be  some  doubt),  in  whose  favour  is  the 
deed  made  ? 

41  Is  it  a  provision  for  all  the  Barua  family  in  perpetuity,  however 
many  hundreds  or  thousands  they  may  number  ? 

44  Does  the  continuance  of  the  grant  depend  upon  the  whole  Barua 
family  continuing  to  serve  the  Raja  or  to  reside  within  his  jurisdiction  ? 

44  Would  the  grant  be  valid,  although  all  the  Barua  family,  or  the 
large  majority  of  them,  deserted  the  Raja's  territories,  and  those  three  or 
four  only,  or  some  or  one  of  them,  continued  in  his  service  ? 

44  Or  would  the  grant  be  valid  if  any  of  the  Barua  family  refused  to 
remain  in  the  Raja's  service  at  all,  or  proved  themselves  faithless  or 
incompetent  ? 

44  All  these  points  have  been  raised  before  us,  and  they  present  very 
serious  difficulties,  and  we  much  doubt  whether  in  point  of  law  the 
instrument,  if  genuine,  is  enforceable  at  all.  But  [75]  assuming  that  it 
might  be  so  under  a  different  state  of  circumstances,  and  that  the  present 
plaintiffs  were  in  a  position  to  enforce  it,  can  it  now  be  said  that  the  Raja 
has  committed  any  breach  of  the  contract,  or  that  he  is  liable  in  any  way 
io  the  present  plaintiffs  ? 
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1888  "  We   are   clearly   of    opinion   that  he  is  not,  and  our  reason  for  that 

APRIL  26.     opinion    seems   so   unanswerable  that  we  think  it  needless  to  deal  with  the 
other  points  in  the  case,  which  might  perhaps  present  more  difficulty. 

COUNCIL  "  ^e  Pontiff5'  case  is  that   one  °f  them,  Chandi   Churn   Barua,   has 

been  dismissed  from  the  Raja's  service,  and  that  the  others  have  not   been 

16  C,  71      employed  by  the  Raja,  although  they  are  competent  men  and  willing  to  be 

(P.C.)=      so  employed.     This  the  plaintiffs  contend  is  such  a   breach    of   the    Raja's 

15  I. A.  159=  contract    as   entitles   them    to   be   placed  in  possession  of  the  four  other 

12  329= 5       villages,  Bhotegaon,  Kaitpara,  Daborgaon,  and  Salbari. 

Sar.  P.C.J.  "  The   Raja  says  that  as  a  matter  of   fact   the    plaintiff   No.  1    was 

231t          dismissed    because   he   proved   a   faithless  servant,    and  he  also  says  that 

the  other  plaintiffs  are  incompetent  men.     But    whether    he   is   right   or 

wrong   in   this,   what   possible    ground   is   there  for  the  plaintiffs'  present 

claim  ? 

"It  is  clear  that  by  the  terms  of  the  agreement  the  Raja  Mukund 
Narain  does  not  undertake  to  keep  the  whole  Barua  family  in  his  service, 
nor  any  particular  member  or  members  of  that  family.  All  he  undertakes 
to  do  is  to  support  them  and  it  is  only  in  case  of  the  family  not  being 
supported  that  the  four  additional  villages  were  to  be  placed  at  their 
disposal." 

The  suit  was  accordingly  dismissed. 

On  an  appeal  by  the  plaintiffs, — 

Mr.  /.  D.  Mayne  and  Mr.  C.  W.  Arathoon,  for  the  appellants,  argued 
that  the  interpretation  placed  on  the  terms  of  the  instrument  of  1778  A.  D. 
by  the  Subordinate  Judge  was  a  sound  one  and  that  it  was  a  genuine 
document.  That  Judge  had  correctly  construed  the  Bengali  words  referred 
to  in  his  judgment,  as  denoting  that  the  maintenance  was  to  consist  of 
two  things,  service  and  grants  of  land,  not  merely  means  of  subsistence, 
from  their  own  or  other  resources.  Moreover,  no  issue  had  been  fixed  on 
the  question  whether  the  possession  of  "the  villages  formerly  given  to 
[76]  the  Baruas  was  a  sufficient  maintenance  for  all  the  family  ;  and  the 
conclusion  of  the  High  Court  on  this  point  was  disputed  by  the  appel- 
lants. Even  if  the  descendants  had  not  been  shown  to  be  without  any 
means  of  support,  still,  upon  the  correct  construction  of  the  grant,  the 
suit  had  been  rightly  decreed  by  the  Subordinate  Judge  ;  and  the  judgment 
of  the  High  Court  should  be  reversed. 

Mr.  R.  V.  Doyne,  for  the  respondent,  was  not  called  upon. 

Afterwards,  on  April  26th,  their  Lordships'  judgment  was  delivered 
by- 

JUDGMENT. 

LORD  WATSON. — This  suit  was  brought  by  the  appellants  in  the 
year  1880,  before  the  Court  of  the  Subordinate  Judge  at  Goalpara,  for 
possession  of  the  four  mouzahs  of  Daborgaon,  Salbari,  Dingaon,  and 
Bhotegaon,  which  are  part  of  the  Bijni  Raj  estate  in  Assam.  The  original 
defendant  was  the  late  Raja  Kumud  Narain  ;  and  since  his  death  the 
estate  has  been  represented  by  his  widow,  the  Ranee  Sidheswari  Debi,  who 
is  respondent  in  this  appeal.  The  foundation  of  the  appellants'  claim  is  a 
deed  alleged  to  have  been  executed  by  the  Raja  Mukund  Narain,  the  ances- 
tor of  the  defendant,  in  1185  Perganati  (1778  A.  D.)  in  favour  of  certain 
members  of  the  Barua  family,  to  which  the  appellants  belong.  The  docu- 
ment, according  to  the  translation  made  by  the  Subordinate  Judge,  to  which 
no  exception  has  been  taken  by  either  of  the  parties,  is  in  these  terms  ; — 
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"  Let  peace  and  health  rest  upon  your  dwelling,  O'Kasi  Nath  Barua,         1888 
dewan,  O  Ram  Nath  Barua,  O  Dharmasil  Barua,  O  Komlakant  Barua,  O     APRIL  26. 

Ram  Jiban  Barua.     Inasmuch  as  because  of  my  having  caused  the  daughter         ' 

of  Kasi  Nath  Barua,  dewan,  to  lose  caste  by  taking  her  away,  you  and  all       PRIVY 
your  connexions  having   become  low   in  your  minds,  have  conceived  the    COUNCIL. 
design  of  abandoning  my  service  and  of  withdrawing  from  my  jurisdiction      lg  c  _, 
and  going  elsewhere;  and  forasmuch   as   from  the  days  of   the  Maharajas,      (p.c'.)  = 
my   deceased   ancestors,  you    have   all   along   been    supported  in  various  13  LA.  159 
ways  (such  as)  by   service   in    my   kingdom   and    by   (grants   of)    villages  12  Ind-  Jur- 
and    lands  ;   and   as    I    too   am    supporting  you  in  the  same  manner,  and    g 
as   you   have   now    become    dispirited    and    (therefore   it    is    proper)   that      a 
I  should  show  you  even  greater  [77]    kindness  (7   have   determined   that)  a 
means  of  support,  that  is,  a  perpetual  wage,  should  be  given  to  you  ;  and  in 
case  in  my  time  or  in  the  time  of  my  descendants,  you  or  your  descendants 
should    not   be   supported    in    various    ways   (by   me  or  by  my  descendants), 
then  as  a  means  of  maintenance,  that  is  to  say  as  wages,  I  do  hereby  assign 
to   you   seven   villages,    namely,    Shamraipara,    Mauriagram,    Daborgaon, 
Salbari,  Kaitpara,  Dingaon,  and  Bhotegaon  in  the  nature  ;of   a   fixed   (per- 
petual)  remuneration.     However,   as    you  are  now  being  supported  by  (the 
profits  derived  from),  three  villages   and   by   other   means,    for   this   reason 
four   villages    have    not    been    made   over   to   you.     Those  three  villages 
that  are  now  in  your  possession  by  virtue  of  farming  leases,   of   leases   for 
a  fixed  period,  and  of  charitable  grants  (you  will  now  hold),  and  you  will  pay 
rent  for  them,  and  other  dues  on  account  of   them,  as  you  have  done  from 
heretofore.     If  ever  in  the  time  of  my  descendants   you   are    not    provided 
with    the    means   of   maintenance    (by    them),  then  let  those  descendants  of 
yours  who  may  be   living   at   that    time    produce   this   deed,    and    taking 
possession  of  the  three  above    mentioned    villages,    and    also   of   the   four 
villages    (now   held)   khas   (by    me),  enjoy    possession  of  them  rent-free  from 
generation  to  generation.     But  you  will  have  to  pay  to  the    estate  a  yearly 
quit-rent   of    Rs.    100.     Beyond    this   amount    I  will  not  call  upon  you  to 
pay   any    cesses  or   exactions   of    any    kind     whatsoever.     These    seven 
villages  will  no  way  appertain  to  my  kingdom. " 

It  is  not  now  disputed  that  Kasi  Nath  and  Ram  Jiban,  two  of  the 
four  grantees  named  in  the  deed,  died  without  issue;  and  that  the  appel- 
lants are  the  living  representatives  of  the  other  two,  viz.,  Dharmasil  and 
Komolkant  Barua.  They  are  still  in  possession  of  the  three  mouzahs  of 
Shamraipara,  Mauriagram,  and  Kaitpara,  which  their  four  ancestors  held 
in  1878,  by  virtue  of  farming  leases  or  other  tenures,  and  which  were 
presently  assigned  to  them  by  the  deed  ;  and  these  mouzahs  now  yield  an 
annual  return  of  4,OOOJ.  sterling.  As  might  be  expected  in  these  circum- 
stances, the  appellants  do  not  allege  in  their  plaint,  and  they  do  not 
now  contend,  that  they  have  not  been  already  provided  with  ample 
means  for  their  support.  The  case  which  they  present  is,  that  by 
the  terms  of  the  deed  each  successive  Raja  [78]  was  under  an  obligation, 
either  to  maintain  them,  and  that  not  merely  by  grants  of  land,  but  by 
employing  them  on  his  estate  and  paying  them  wages,  or  to  give  them  the 
four  villages  in  question  ;  and  accordingly,  that  the  conditional  grant  to 
descendants  became  at  once  operative  in  their  favour,  when  the  late  Raja 
dismissed  Chandi  Churn  from  his  service  in  1876,  and  declined  to  employ 
either  him  or  any  other  of  the  appellants. 

The  real  controversy  between  the  parties  turns  upon  the  third  issue 
adjusted  in  the  District  Court :  "  Is  the  document  filed  genuine,  and 
are  plaintiffs  entitled  to  any  relief  under  it?"  Besides  disputing  it§ 
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1888       genuineness,  the  respondent  argues  that  the  deed,  in  so  far  as  concerns  the 

AVRIL  26.     dispositions  of  the  four  villages  claimed,  is  void  in  law  ;  that  at  any  rate  the 

~ —        contingency  upon  which  it  depends  is  the  failure    of   the    Raja   to  provide 

_      IVY       maintenance,  and  that  no  claim  can  lie  so  long  as  the  appellants  have  suffici- 

*CIL<    ent  means  of  maintenance  derived  from  her  predecessors  in  the  Raj. 

16^T~71  ^e  Subordinate  Judge   gave   the   appellants   a   decree   in   terms   of 

(P.C.')=      their    plaint.     He   found    as  matter  of  fact  that  the  deed  was  genuine,  and 

15  l.A.  159=  he  held  as  matter  of  law  that  the  conditional  grant  to   descendants  is  valid 

12  Ind.  Jur.  an(j  effectual,  and  that  it  became  operative    whenever   the    Raja  failed   to 

Sar  PG  J     suPPort  them  by  giving  employment  as  well  as  land.     On  appeal  the  High 

23iJ  ''      Court  reversed  his  decree,  and  dismissed  the  suit  with    costs.     The  learned 

Judges   (GARTH,   C.  J.,   and    BEVERLEY,  J.)   held  that  the  onus  being  upon 

them,  the  appellants  had  not  satisfactorily  established    the   authenticity   of 

the   deed.     Without   deciding   the   point,    they    expressed    grave    doubts 

whether,  if  genuine,  it  was  enforceable   in   law ;    but,   on   the  assumption 

that   it   was   both  genuine  and  enforceable,  they  held  that  the  descendants 

of  the  four  Baruas  named  in  it  have,   according   to  the  just  construction  of 

the  instrument,  no  right  to  the  four  mouzahs  so  long  as  they  are  sufficiently 

maintained  from  any   source  whatever   provided   by   the   grantor   or   his 

successors. 

Their  Lordships  have  not  found  it  necessary  to  consider  the  evi- 
dence bearing  upon  the  question  whether  the  deed  of  1778  is  or  is 
not  a  genuine  document.  On  the  assumption  that  it  is,  they  agree  with 
the  construction  which  the  learned  Judges  of  the  High  Court  have  put 
upon  the  words :  4<  If  ever  in  the  time  of  [79]  my  descendants  you  are 
not  provided  with  the  means  of  maintenance."  It  attributes  to  these 
words  their  primary  and  natural  meaning  ;  and  there  is  nothing  in  the 
context  which  suggests  that  the  condition  which  they  express  must  be 
qualified  by  the  previous  narrative  of  the  means  by  which  the  four  Baruas 
had  actually  been  supported.  There  is  an  antecedent  promise  that  these 
Baruas  and  their  descendants  shall  in  future  be  "  supported  in  various 
ways."  It  may  be  plausibly  argued  that  the  condition  was  intended  to 
compel  the  fulfilment  of  that  promise  ;  but  support  "  in  various  ways  " 
simply  signifies  support  "  in  some  way  or  other  ;"  and  if  the  words  were 
imported  into  the  condition,  they  would  not  alter  its  meaning. 

These  considerations  are  sufficient  to  dispose  of  this  appeal ;  but  their 
Lordships  desire  to  rest  their  judgment  upon  broader  grounds.  They  are  of 
opinion  that  the  conditional  grant  of  the  four  mouzahs  to  persons  yet  un- 
born, who  may  happen  to  be  the  living  descendants  of  the  grantees  named, 
at  some  future  and  indefinite  period,  upon  the  occurrence  of  an  event, 
which  may  possibly  never  occur,  is  altogether  void  and  ineffectual. 

The  manifest  purpose  of  the  deed  was  to  fasten  upon  the  grantor,  and 
his  successors  in  the  Raj,  a  perpetual  duty  of  giving,  in  some  way  or 
other,  the  means  of  maintenance  to  all  the  descendants  of  four  persons 
who  were  in  life  at  its  date.  It  does  not  directly  impose  an  obligation 
of  that  singular  and  unprecedented  description  ;  but  on  the  failure  of  the 
then  Raja,  at  any  future  time,  to  maintain  these  descendants,  however 
numerous,  the  latter  are  to  have  immediate  right  to  four  of  his  villages, 
which  thenceforth  are  not  to  "appertain  to  his  kingdom." 

Apart  from  the  condition  upon  which  it  is  made  dependent,  the 
grant  of  these  four  villages  is  expressed  in  language  which,  according  to 
Hindu  law,  imports  a  present  assignment  to  the  grantees.  It  appears 
to  their  Lordships  that  two  alternative  views  may  be  taken  of  its  real 
character.  It  may  be  regarded  as  a  present  assignment  to  persons  not  yet 
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in  existence,  subject  to   a  suspensive    condition,  which    may    prevent    its        1888 
taking  effect   at  all  or  (as  in  the  present  case)  for  generations  to  come,  or  it     APRIL  26. 
may  be  regarded   as  a  contract,   not  a  mere   personal  contract  but  a  cove-         ' 
nant  running    with  the    Raj  estate,  and  binding  [80]  its  possessor    to  give    _    RIVY 
the  villages  to  those  persons  in  the  event  specified.    It  was  hardly  contend- 
ed that  a  present    grant  to  persons  unborn,  and  who  may  never  come  into      16  Qt  71 
existence,  is    effectual ;    and  a   covenant  of  that  nature  in  favour    of  non-   •  (p.C.)  = 
existing  covenantees  is  open  to  the  same  objections.     It  is    immaterial  in  15  LA.'  159 
what  way  an    interest   such  as   the    appellants'    claim    is    created.     If  it  12g£g.lgUr 
prevents  the  owner  from   alienating   his   estate,  discharged  of  such    future    gap  p^j 
interest,  before   the  emergence    of   the    condition,    and    that  event    may         231. 
possibly  never  occur,  it  imposes   a  restraint   upon  alienation  which  is  con- 
trary  to  the  principles  of  Hindu  law. 

Their  Lordships  are  accordingly  of  opinion  that  the  judgment  of  the 
High  Court  must  be  affirmed  and  the  appeal  dismissed  ;  and  they  will 
humbly  advise  Her  Majesty  to  that  effect. 

The  appellants  must  pay  the  costs  of  this  appeal. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  appellants  :  Messrs.  7\  L.  Wilson  c~  Co. 
Solicitors  for  the  respondent :  Messrs.  Watkins  and  Lattey. 

C.'B. 


16  C.  80  =  13  Ind.  Jur.  179. 
CRIMINAL  MOTION. 

Before  Mr.  Justice  Mitter  and  Mr.  Justice  Macphersun. 


ABAYESWAKI  DEBI  (Petitioner')  v.  SIDHESWARI  DEBI 
(Opposite  Party}.-      [26th  November,  1888.] 

Superintendence  of  High  Court— Criminal  Procedure  Code  (Act  X  of  1882.    s.  144)— 
Charter  Act,  24  &  25  Vic.,  c.  104,  s.  15 — OrJer  to  abstain  from  certain  act: 

A  Deputy  Commissioner  passed  an  order,  under  s.  144  of  the  Code  of 
Criminal  Procedure,  prohibiting  a  person  from  collecting  any  rent  or  attempt- 
ing to  collect  rent,  either  herself  or  through  any  of  her  officers  or  servants, 
from  the  ryots  of  two  specified  pergunnahs.  And  also  from  effecting  any  sale  or 
putting  in  hand  any  transaction  with  regard  to  standing  trees  or  collected 
timbers  in  an  estate,  or  erecting  any  Adda  or  Kuchari  in  such  pergunnahs  for  a 
period  of  two  months.  Upon  an  application  to  set  aside  such  order  : 

[81]  Held,  that  the  High  Court  had  jurisdiction,  under  s.  15  of  the  Charter 
Act,  to  set  it  aside  if  it  were  made  without  jurisdiction. 

Held,  further,  that  the  acts  which  the  petitioner  was  directed  to  abstain  from 
were  not  acts  which  come  within  the  meaning  of  the  words  "  a  certain  act  "  as 
used  in  s.  144  of  the  Code  of  Criminal  Procedure,  and  that  the  order  should  be 
set  aside. 

[F.,  19  C.  127  (132)  ;  25  C.   852  (856} ;   26  C.  188  (193) ;   R.,  31  C.  990=8  C.W.N.  781.] 

THIS  was  an  application  to  set  aside  an  order  passed  by  the  Deputy 
Commissioner  of  Goalpara,  under  s.  144  of  the  Criminal  Procedure  Code, 
prohibiting  the  petitioner  from  collecting  any  rents  either  herself  or 
through  her  servants,  from  the  ryots  of  certain  pergunnahs,  and  doing 
other  specified  acts  in  the  Bijni  estate. 

•  Criminal  Motion  No.  371  of  1888,  against  the  order    passed  by  M.  A.  Gray,  Esq., 
Deputy  Commissioner  of  Goalpara,  dated  the  1st  of  October  1888,: 
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1888  The  order   complained   of  was  made  on  the   1st   October   1888  and 

Nov.  26.      was  as  follows  : — 

"To 

CRIMINAL 
MOTION.  ^ANI  ABAYESWARI  DEBI, 

Goalpara. 

AO      ft         OA  — . 

13  Ind.  Jur.  "  WHEREAS    it  has  been  known   from   various   Police  Reports,   which 

179.         are  received   in  numbers  every  day,    that  many  persons  are  being  deputed 

and  sent  from  your  side  to  collect  rents  from  the  ryots  of  pergunnahs 

Habraghat  and  Khutaghat,  and  also  to  get  possession  of  and  to  sell    the 

timbers  collected  from  the  forest  of  the  Bijni  estate. 

"  And  whereas,  on  an  inspection  of  the  Register  of  tha  Collector  of 
this  district,  it  is  seen  that  Rani  Sidheswari  Debi,  as  successor  of  the  late 
Raja  Kumud  Narain  Bhup,  is  the  sole  present  proprietor  (by  virtue  of 
the  registration  of  her  name  according  to  law)  of  the  Bijni  zamindari, 
and  you  have  not  yet  got  your  name  registered  as  proprietor  of  the  whole 
or  part  of  the  said  zamindari,  and  you  have  not  yet  established  your 
possessory  right  and  interest  to  the  whole  or  part  of  the  said  estate  : 

"  And  whereas,  on  perusing  the  aforesaid  several  Police  Reports,  I 
have  clearly  understood  that,  if  there  be  any  collection  of  rent  or  attempt 
for  collecting  rent  in  this  way,  or  if  your  officers,  servants,  or  followers 
have  any  thing  to  do  with  the  timbers  collected  and  stocked  on  your 
behalf  from  the  Bijni  estate,  then  owing  to  the  rivalry  between  your 
people  and  the  people  of  the  legally  registered  proprietor  Rani  Sidheswari, 
which  cannot  be  checked,  the  breach  of  peace,  riots  and  bloodshed 
will  unavoidably  ensue.  I  therefore  prohibit  you  by  this  from  collecting 
any  [82]  rent  or  attempting  to  collect  rent,  either  yourself  or  through 
any  of  your  officers  and  servants,  from  the  ryots  of  pergunnahs 
Habraghat  and  Khutaghat,  and  also  from  effecting  any  sale,  or  put  in 
your  hands  any  -transaction  with  regard  to  standing  trees  or  collected 
timbers  in  the  Bijni  estate,  or  erecting  any  Adda  or  Kuchari  in  the  afore- 
said  two  pergunnahs  within  the  period  of  two  months  from  date,  or  until 
the  final  decision  of  the  case  under  s.  145  of  the  Criminal  Procedure 
Code,  or  until  further  orders.  " 

The  petitioner  applied  under  s.  15  of  the  Charter  Act  and  s.  439  of 
the  Criminal  Procedure  Code  to  have  the  order  set  aside.  The  petition 
on  which  the  application  was  made  was  in  the  following  terms : — 

1.  That  the  Deputy   Commissioner  of  Goalpara   made  an  order   on 
the  14th   June  1888,    purporting   to  have  been    made    under   s.  144   of  the 
Code  of  Criminal  Procedure,   prohibiting   your   petitioner's   Nuib,   Brojo 
Nath  Dass,  from  making  collection  of  rent  on  behalf  of  your  petitioner 
from   her  extensive   zamindari   pergunnah   Khutaghat   in  the  district   of 
Goalpara. 

2.  That  against  the  said  order  your  petitioner   moved  this  Honorable 
Court  on  the   21st  June  1888,   and  your  Lordships  were  pleased  to  issue  a 
rule  to  show  cause  why  the  same  should  not  be  set  aside. 

3.  That  again  on  the  28th  June  1588  the  said  Deputy  Commissioner 
made    a    similar    order  against    your    petitioner    personally,    and    your 
petitioner    moved   this   Honorable   Court   against   the   said   order   on  the 
9th  July    1888,    when  a  rule  was  granted   by   the   Chief   Justice   and   Mr. 
Justice  Rampini  to  show  cause  why  the  same  should  not  be  set  aside. 

4.  That  both  the  rules,    Nos.  201    and  227  of  1888,    were   eventually 
heard  by    Mr.  Justice   Wilson    and  Mr.  Justice    Rampini   on  the   3rd   and 
JOth  of  August     1888,    and   the    following    order    was    passed :     "  With 
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regard  to  the  order  complained  of,  we  entertain  the  greatest  doubt  whether        1888 
it  is  a  legal  order,  that  is,  an  order   which   the  Deputy  Commissioner  had      Nov.  26. 

any   right  to  make  under  s.  144  ;  but  inasmuch  as  it  expires  within  a  very    _  

few  days  we  think  it  is  not  necessary  for  us  to  make  any  order   on  the  sub-    CRIMINAL 
ject."  MOTION. 

[83]  5.     That   your  petitioner    has   been    peacefully   collecting   rent     i6~C~80- 
from   such  ryots  of  her  extensive  zamindari  as  willkigly  paid  her  any,  but  13  in«i.  Jur. 
notwithstanding  the  aforesaid  order  of  this   Honorable  Court,   the   Deputy          179. 
Commissioner   of  Goalpara   has  again  made  an  order  and  issued  a  notice 
upon  your  petitioner  on  the  1st  October  instant,  a  copy  whereof  is  herewith 
annexed,  purporting  to  have  been  made  under  s.  144  of  the  Criminal  Pro- 
cedure Code,  and  prohibiting  your  petitioner  from  receiving  any  rent  and 
forest  dues  which  your  petitioner  can  get  without    the  least  probability  of 
the  breach  of  peace. 

Your  petitioner  begs  to  submit  that  the  said  order  is  quite  contrary  to 
law,  and  ought  to  be  set  aside  on  the  grounds  : — 

(fl)  That  the  said  section  does  not  empower  any  Magistrate  to  prevent 
any  person  from  collecting  rents  from  the  tenants  of  any  estate  or  issuing 
passes  for  selling  forest  produce. 

(b)  That  the  effect  of  such  an  order  is  to  deprive  your  petitioner  of  all 
possession  in  the  property. 

Upon  the  application  being  made,  a  rule  was  issued  calling  on  the 
opposite  party  to  show  cause  why  the  order  complained  of  should  not  be 
set  aside. 

The  rule  now  came  on  for   hearing. 

Mr.  M.  Ghose  and  Babu  UmMka  Churn  Bose,  in  support  of  the 
rule. 

Babu  Iswar  Chunder  Chukerbutty  and  Babu  Bassunt  Comar  Bose,  for  the 
opposite  party. 

Mr.  Ghose. — The  order  is  without  jurisdiction.  Firstly,  because  it  is 
vague  and  indefinite  in  its  character  ;  secondly,  because  it  interferes  with  the 
manifest  legal  rights  of  the  petitioner  to  receive  rents,  which  her  ryots 
might  willingly  pay  her  ;  and  thirdly,  because  it  is  practically  a  repetition  of 
an  expired  order  and  an  evasion  of  the  restriction  imposed  by  the  last 
clause  of  s.  144.  The  High  Court  has  jurisdiction  to  set  aside  under  s.  15 
of  the  Charter  ord  ers  professedly  made  under  s.  144  of  the  Criminal  Pro- 
cedure Code,  but  not  really  coming  within  its  scope. 

The  question  of  this  Court's  powers  to  interfere  was  fully  considered 
in  Gopi  Mohun  Mullick  v.  Taramoni  Choudhrani  (1).  Since  then  [84]  it  has 
been  held  that  this  Court  has  power  to  set  aside  orders  made  under  s.  144, 
but  without  jurisdiction.  In  Shurut  Chundev  Banner jee  v.  Bama  Churn 
Mookherjee  (2),  it  was  contended  that  this  Court  could  not  interfere  with 
orders  made  under  s.  144,  but  White,  J.,  decided  against  that  contention. 
In  Bradley  v.  Jameson  (3),  and  In  re  Prayag  Singh  (4),  orders  made  on  the 
corresponding  section  of  the  old  Code  were  set  aside  as  being  in  excess  of 
the  Magistrate's  power. 

[MITTER,  J. — I  think  we  can  interfere  if  you  satisfy  us  that  the  order 
itself  is  one  which  the  Magistrate  had  no  power  to  make.  The  terms  of 
s.  144  are  very  wide.] 

The  section  gives  power  to  make  a  certain  order,  which  must  mean  a 
definite  and  precise  order  and  not  a  general  one,  forbidding  [directing  ?]  a 
man  to  refrain  from  doing  a  series  of  acts  which  he  has  ordinarily  a  right 

(1)   5  C.  7.  (2)  4  C.L.R.  410.  (3)  8  C.  580.  (4)  9  C,  103, 
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1888       to  do.     The  section  must  be  very  strictly  construed.     It  could  scarcely  have 

Nov.  26.      been  intended  to  invest  Magistrates  with  power  to  interfere  with    the   legal 

~  rights  of  persons.     Could  a  Magistrate  make  an  order  directing  a  person  to 

CRIMINAL    refrajn  from  taking  his  food  or  from  sleeping  at  night  or  from  living  in  his 

MOTION.     Qwn  nouset  on  the  ground  that  the  Magistrate  thought  that  such    an   order 

16  C  80=     was  ne^ded  f°r  *ne  purposes  specified  in  the  section  ?     Even  if  the    Magis- 

13  Ind.  Jur.  trate  has  such  a  power  the  order  must  be  one  specified  act  which  must  be 

179.         complete  in  itself  and  of  a  definite  character.     Here  the  order  is  not  to  col- 

lect  rents  from  the  ryots  of  two  pergunnahs.     "  Collection  of  rent  "  is  not  a 

definite  act  in  itself,  as  it  involves  payment  and  receipt  by  several   persons. 

Receipt   of   rent   from  different  ryots  is  not  a  single  act,  and  therefore  does 

not  come  within  the  scope  of  the  section. 

Baboo  Iswar  Chunder  Chukerbutty  contended  that  s.  1  44  was  very  com- 
prehensive in  its  terms,  and  that  the  High  Court  had  no  power  to  interfere 
with  an  order  made  under  that  section. 

The  judgment  of  the  High  Court  (MITTER  and  MACPHERSON,  JJ.)  was 
as  follows  : — 

JUDGMENT. 

The  order  complained  of  in  this  case  was  passed  under  s.  144  of  the 
Criminal  Procedure  Code.  The  authorities  are  clear  upon  this  point 
that,  if  the  Magistrate  had  no  jurisdiction  to  [85]  make  the  order, 
this  Court  can  interfere  under  s.  15  of  the  Charter  Act.  Therefore  the 
only  question  that  we  have  to  consider  is  whether  the  order  complained  of 
is  one  which  the  Magistrate  could  make  under  s.  144  of  the  Code.  The 
section  says  that  :  "  In  cases  where,  in  the  opinion  of  a  District  Magis- 
trate, a  Sub-Divisional  Magistrate,  or  of  any  other  Magistrate  specially 
empowered  by  the  Local  Government  or  the  District  Magistrate  to  act 
under  this  section,  immediate  prevention  or  speedy  remedy  is  desirable, 
such  Magistrate  may,  by  a  written  order,  stating  the  material  facts  of  the 
case  and  served  in  manner  provided  by  s.  134,  direct  any  person  to 
abstain  from  a  certain  act,"  &c.,  &c.  Now  by  the  words  "  a  certain  act  " 
we  understand  that  it  must  be  a  definite  act.  We  have  considered  the 
order  passed  in  this  case,  and  we  are  of  opinion  that  the  acts  which  the 
petitioner  is  directed  to  abstain  from  are  not  acts  which  come  within  the 
meaning  of  the  words  "  a  certain  act."  She  is  directed  not  to  collect  rents 
from  the  ryots  of  two  pergunnahs  ;  no  particular  ryots  are  mentioned,  but 
the  rent  is  not  to  be  collected  from  the  ryots  of  two  pergunnahs  generally. 
We  do  not  think  that  such  an  order  as  this  comes  within  the  words 
"certain  act."  Upon  this  ground  alone  we  set  aside  the  order  and  make 
the  rule  absolute. 

H.  T.  H.  Rule  wade  absolute  and  order  set  aside.' 
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APPELLATE  CIVIL.  Nov.  19. 

Before  Sir  W.  Comer  Petherwn,  Kt.,  Chief  Justice,  and  APPEL, 

Mr.  Justice  Banerjee.  LATE 

_  CIVIL. 

PANNA  LALL  (Decree-holder)  v.  KANHAIYA  LALL  (Judgment-  debtor).'-''-  .R  T~7 

[19th  November,  1888.]  13  Ind  JiTr. 

Insolvency—  Civil   Procedure   Code,  1882,  ss.  336,  337—  Act  VI  of  1888—  Debt   not  in  177< 

schedule  —  Execution    of    decree    obtained    against    insolvent  .for  such  debt  — 
Scheduled  debts. 

A  person,  who  has  taken  the  benefit  of  the  insolvent  sections  of  the  Civil  Pro- 
cedure Code,  and  who  is  undischarged,  but  has  not  inserted  in  his  schedule  a 
debt  for  which  a  decree  is  subsequently  obtained,  is  not  protected  from  arrest  in 
execution  of  such  decree,  merely  because  his  property  is  in  the  hands  of  the 
Receiver  [86]  in  insolvency.  Such  a  person  is  liable  to  arrest  under  the  circum- 
stances and  in  accordance  with  the  procedure  provided  for  by  the  Civil  Pro- 
cedure Code  Amendment  Act  (VI  of  1888). 

[R.,  9  O.  C.  42  (45).] 

ONE  Kanhaiya  Lall  Bhaiya,  having  been  declared  an  insolvent  under 
s.  351  of  the  Civil  Procedure  Code,  his  property  and  effects  became  vested 
in  a  Receiver.  In  his  application  to  be  declared  an  insolvent,  Kanhaiya 
Lall  referred  to  the  fact  that  litigation  was  then  pending  between  himself 
as  a  defendant  and  one  Lutchmi  Narain  Das  as  a  plaintiff,  but  his  schedule 
did  not  show  any  sum  as  owing  to  Lutchmi  Narain  Das. 

Lutchmi  Narain  subsequently  obtained  a  decree  against  Kanhaiya 
Lall,  and  applied  under  s.  353  of  the  Civil  Procedure  Code  to  have  his 
name  inserted  as  a  creditor  in  the  insolvent's  schedule.  This  application 
was  however  refused,  and  he  then  took  out  execution  of  his  decree  by 
attachment  of  certain  monies  payable  to  the  Receiver.  Subsequently  the 
decree-holder  assigned  his  decree  to  one  Panna  Lall,  and  the  attachment 
referred  to  was  withdrawn. 

Panna  Lall,  on  the  4th  February  1888,  applied  in  execution  to  attach 
the  person  of  his  judgment-debtor,  and  a  warrant  was  issued  for  his 
arrest.  The  judgment-debtor,  who  had  not  obtained  his  discharge 
under  either  ss.  351  or  355  of  the  Code,  being  brought  up  before  the 
Court,  the  District  Judge,  on  the  llth  February  1888,  released  him  under 
s.  336  of  the  Code  on  security  being  found  for  the  decretal  amount,  giving 
him  liberty  to  apply  within  one  month's  time  to  be  declared  an  insolvent 
in  respect  of  the  judgment-debt. 

On  the,  5th  June  1888  the  judgment-debtor  applied  (during  the 
pendency  of  the  first  insolvency)  to  be  declared  an  insolvent  in  respect  of 
the  judgment-debt  ;  but  the  District  Judge,  on  reconsideration  of  the 
matter,  held  that  no  second  adjudication  in  insolvency  could  be  made,  and 
that  the  original  adjudication  and  declaration  being  good  against  all  the 
world,  the  judgment-debtor  could  not,  pending  the  insolvency,  be  arrested. 

Mr.  Linton  for  the  appellant.  —  The  original  judgment-creditor  not  being 
a  scheduled  creditor,  his  assignee  should  have  been  allowed  to  execute  the 
decree,  the  more  so  as  the  original  decree-holder  .had  applied  to  be 
inserted  as  a  creditor  in  the  schedule,  [87]  and  this  application  had  been 
refused.  The  applications  in  the  matter  were  all  made  before  Act  VI  of 
1888  came  into  force,  and  no  notice  was  necessary  under  the  old  Act. 

*  Appeal  from  Order  No.  267  of  1888,  against  the  order  of  J.  F.  Stevens,  Esq., 
Judge  of  Gaya.  dated  the  5th  of  June  1888. 
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1888  Babu  Kali  Kissen  Sens  for  the  respondent. — The   order   declaring    the 
Nov.  19.     insolvency    is  an   order  in  rem,  and  is  good  against  all  the  public,  and  that 
being  so,  execution  cannot  issue  against  the  insolvent. 

LATE  JUDGMENT. 

CIVIL.  <phe   ju(jgment   of  the    Court    (PETHERAM,  C.J.,    and   BANERJEE,  J.) 

16  C.  85       was  delivered  by 
13  Ind.  Jur.  PETHERAM,  C.  J. — This   is   an   appeal    from   an    order  of  the  District 

177  •  Judge  of  Gaya  refusing  to  execute  a  decree  by  attachment  of  the  judg- 
ment-debtor's person,  and  the  reason  which  he  has  given  for  that  is,  that 
the  judgment-debtor  had  filed  his  petition  of  insolvency  and  had  given  up 
his  property  to  the  Receiver  under  that  petition,  and  he  relies  upon  the 
sections  of  the  Code  of  Civil  Procedure  relating  to  insolvency  as  showing 
that,  after  he  had  done  that,  he  was  not  liable  to  arrest  at  the  suit,  I 
suppose,  of  any  creditor  whose  debt  was  owing  before  the  time  of  his 
petition. 

The  particular  debt  in  respect  of  which  this  applicant  had  obtained  a 
decree  and  wished  to  arrest  the  judgment-debtor  was  a  debt  which  the 
judgment-debtor  had  not  included  in  his  schedule,  and  we  think  that  the 
learned  Judge  was  wrong  in  the  view  which  he  took  that  the  judgment- 
debtor  was  relieved  from  the  liability  to  arrest  in  respect  of  that  debt  by 
the  Code  of  Civil  Procedure.  The  right  to  arrest  or  to  attach  the  person 
of  the  judgment-debtor  in  execution  of  decree  is  a  right  which  is  created 
by  the  Code,  and  was  an  absolute  right,  and  being  created  as  an  absolute 
right  it  could  only  be  taken  away  or  qualified  by  subsequent  legislation 
and  subsequent  legislation  which  was  clear  in  its  intention.  The  only 
section  of  the  Code  which  takes  away  that  right  is  s.  357,  and  s.  357  says 
that,  where  an  insolvent  has  been  discharged  under  the  preceding  sections, 
he  shall  not  be  arrested  or  imprisoned  on  account  of  any  of  his  scheduled 
debts.  But  that  qualification  is  expressly  limited  to  the  scheduled  debts, 
and  in  our  opinion  the  liability  to  arrest  under  this  Code  remained 
the  same  as  it  was  before  in  the  case  of  debts  which  do  not  appear 
in  the  schedule.  It  is  clear  that  in  this  case  the  debt,  [88]  in  respect 
of  which  judgment  was  obtained,  did  not  appear  in  the  schedule, 
and  therefore,  in  our  opinion,  the  right  of  the  judgment-creditor  to 
attach  his  debtor  by  the  arrest  of  his  person  was  not  taken  away  by 
s.  357,  or  by  any  of  the  insolvency  sections,  and  at  that  time  that  right 
remained  the  same  as  it  was  before  ;  and  consequently  we  think  the 
learned  Judge  was  wrong  in  the  conclusions  which  he  came  to  that  he 
was  prevented  from  arresting  this  man  under  this  section.  But  what 
escaped  the  learned  Judge's  attention,  and  the  attention  of  both  the  learn- 
ed gentlemen  who  have  argued  this  case  here,  is  the  fact  that  the  whole 
of  the  law  upon  this  subject  has  been  changed  by  Act  VI  of  1888.  This 
Act  takes  away  the  right  of  the  judgment-creditor  to  arrest  his  debtor  and 
to  put  him  in  prison  simply  for  the  debt.  A  right  to  arrest  under  certain 
circumstances  is  retained,  but  it  is  a  right  to  put  the  man  in  prison  where 
he  has  the  means  of  paying  and  will  not  pay  as  a  means  of  compelling  him 
to  do  that  which  he  could  do,  and  the  inference  from  this  provision  is, 
that  except  for  that  purpose  persons  are  not  to  be  arrested,  and  therefore 
the  provisions  here  have  been  inserted  which  provide  that  the  arrest 
comes  in  but  only  under  some  circumstances. 

We   think    then    that   the  procedure  which  was  adopted  in  respect  of 
which  this  order  was  made  is  not   applicable  to   the   present    condition  of 
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things,  and  that,  if  the  judgment-creditor  wishes  to  enforce  his   remedy   by  1888 

proceedings   under   Act  VI  of  1888  he  must  make  a  new  application  to  the  Nov.  19. 

Judge  under  that  Act.  At  the  same  time  we  think  that  the  Judge  was  wrong  ~~ 

in  the  view  which  he  took  of  the  insolvency  sections  of  the   Code   of   Civil  APPEL- 

Procedure.     Those   sections   do   not   afford  any  answer  to  an  application  r.tAT 

of  that  kind  in  respect  of  an  unscheduled  debt ;  and    we   think    that,  if   an  !L* 

application   of   that  kind  is  properly  made  before  him,  it  ought  to  be  grant-  jg  Q  85_ 

ed,  notwithstanding  the  fact  that   the    debtor    has   filed    his    petition,    this  13  ind.  Jur 

particular    debt   not   having    been    inserted    in    the  schedule.     With  these  177. 
remarks  we  decline  to  interfere,  because  the   law    is   changed,   and   under 
the  circumstances  we  think  that  there  ought  to  be  no  costs. 

T.  A.  P.  Appeal  dismissed. 


16  C.  89. 
[89]    APPELLATE  CIVIL. 

Before  MY.  Justice  Pi  got  and  Mr.  Justice  Rampini. 


DINESH  CHUNDER  ROY,  MINOR,  REPRESENTED  BY  HIS  NEXT  FRIEND 
DURGA  KANT  ROY  CHOWDHRY,  MANAGER  UNDER  THE  COURT  OF 
WARDS  (Plaintiff]  v.  GOLAM  MASTAPHA  AND  OTHERS  (Defendants):* 

DINESH  CHUNDER  ROY  CHOWDHRY  MINOR,  REPRESENTED  BY  HIS  NEXT 
FRIEND  DURGA  KANT  ROY  CHOWDHRY  (Plaintiff)  v.  FAHAMIDUNESSA 
BEGUM  AND  OTHERS  (Defendants),  f 

DINESH  CHUNDER  ROY  CHOWDHRY  AND  ANOTHER,  MINORS,  REPRESENTED 
BY  TNEIR  NEXT  FRIEND  DURGA  KANT  ROY  CHOWDHRY,  MANAGER 

UNDER    THE    COURT  OF  WARDS  (Plaintiffs]  V.  NlSHI  KANT  GuNGOPADHYA 

AND  ANOTHER  (Defendants).  J      [26th  June,  1888.] 

Court  of  Wards  Act  (Bengal  Act  IX  of  1879),  s.  55— Bengal  Act  III  of  1881,  s.  7— 
Suit  on  behalf  of  ward  by  Manager  without  sanction  of  the  Court  of  Wards — 
Sanction  after  appeal,  Effect  of. 

In  the  absence  of  some  order  by  the  Court  of  Wards  authorising  the  bringing 
of  a  suit,  a  suit  instituted  by  a  manager  on  behalf  of  a  ward  must  be  dismissed. 

A  suit  was  instituted  in  the  Court  of  the  First  Subordinate  Judge  of  Dacca  on 
behalf  of  a  ward  by  his  manager  without  the  order  or  sanction  of  the  Court  of 
Wards,  and  proceeded  to  judgment  without  any  such  order  or  sanction.  The 
suit  was  partially  decreed  ;  and  the  manager  appealed  to  the  District  Judge  for 
that  portion  of  the  claim  which  had  been  dismissed  by  the  Court  of  first  instance. 
At  the  hearing  of  the  appeal,  an  application  was  filed  on  behalf  of  the  appellant, 
accompanied  by  a  letter  giving  sanction  to  the  institution  of  the  suit,  the  appeal 
and  other  proceedings  connected  therewith,  with  retrospective  effect  from  -the 
date  of  its  institution.  The  Judge  dismissed  the  suit.  The  plaintiff  appealed  to 
the  High  Court. 

[90]  Held,  having  regard  to  s.  55  of  the  Court  of  Wards  Act,  1879,  as 
amended  by  s.  7  of  Bengal  Act  III  of  1881,  the  lower  Appellate  Court  was  right 
in  dismissing  the  suit. 

*  Appeal  from  Appellate  Decree  No.  1506  of  1887,  against  the  Decree  of  W.  H. 
Page,  Esq.,  Judge  of  Dacca,  dated  the  23rd  of  May  1887,  affirming  the  decree  of  Babu 
Benni  Madhub  Mitter,  Subordinate  Judge  of  Dacca,  dated  the  20th  of  December  1885. 

t  Appeal  from  Appellate  Decree  No.  1519  of  1887,  against  the  decree  of  W.  H. 
Page,  Esq.,  Judge  of  Dacca,  dated  the  26th  of  April  1887,  affirming  the  decree  of  Babu 
Chunder  Mohun  Mukerji,  Munsif  of  Munshigunge,  dated  the  16th  of  February  1886. 

J  Appeal  from  Appellate  Decree  No.  1507  of  1887,  against  the  decree  of  W.  H. 
Page,  Esq.,  Judge  of  Dacca,  dated  the  27th  of  April  1887,  affirming  the  decree  of  Babu 
Moti  Lai  Sirkar,  Second  Subordinate  Judge  of  Dacca,  dated  the  30th  of  March,  1886, 
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Held,    also,    that   the   sanction  given  after  appeal  did  not  have  a  retrospective 
effect. 

[R.,  21  B.  351  (365).] 

THESE  were  appeals  from  the  judgments  of  the  District  Judge  of  Dacca, 
dismissing  three  suits  instituted  by  Durga  Kant  Roy  Chowdhry  as  manager 
under  the  Court  of  Wards  without  the  order  or  sanction  of  the  Court. 

Appeal   1506. 

The  first  suit,  which  was  one  for  recovery  of  possession  of  land  and 
for  mesne  profits,  was  filed  on  the  10th  December  1883  in  the  Court  of 
the  First  Subordinate  Judge  of  Dacca  on  behalf  of  Dinesh  Chunder  Roy; 
a  ward  of  Court,  and  proceeded  to  judgment  without  the  sanction  or  order 
of  the  Court  of  Wards.  The  suit  was  partially  decreed  ;  and  both  parties 
appealed  to  the  District  Judge,  the  plaintiff  for  that  portion  of  the  claim 
which  had  been  dismissed  in  the  Court  of  first  instance. 

At  the  hearing  of  this  appeal  a  preliminary  objection  was  taken 
on  behalf  of  the  defendants,  respondents,  that  the  suit  could  not 
legally  be  brought  without  the  sanction  of  the  Court  of  Wards,  or  the 
Commissioner  to  whom  the  duty  of  granting  sanction  in  such  cases  had 
been  delegated.  This  objection  was  not  taken  in  the  Court  of  first  instance, 
nor  in  the  grounds  of  cross  appeal  filed  on  behalf  of  the  respondents  ;  but 
it  was  admitted  that  notice  of  the  objection  had  been  sent  by  the  pleader 
for  the  respondents  to  the  pleader  for  the  appellant.  On  the  same  day, 
the  23rd  May  1887,  an  application  was  filed  on  behalf  of  the  appellant, 


accompanied    by   a  letter   No.  385 


MR. 
w. 


of  the    16th  May  1887,  from  the 


Commissioner  of  Dacca  to  the  Collector  of  Mymensingh,  giving  sanction 
to  the  institution  of  the  suit,  the  appeal  and  all  other  proceedings  connected 
therewith,  with  retrospective  effect  from  the  date  of  its  institution  before 
the  Subordinate  Judge ;  and  it  was  suggested  that  this  letter  was  a  sufficient 
fulfilment  of  the  requirements  of  the  law,  and  conferred  on  the  Court  the 
power  of  treating  the  suit  as  properly  instituted  from  the  beginning. 

[91]  The  District  Judge  dismissed  the  suit  on  the  ground  that  the 
terms  of  s.  55  of  the  Court  of  Wards  Act,  1879,  rendered  a  suit  so  coming 
before  him  one  which  he  was  bound  to  dismiss,  and  that  the  only  case  in 
which  sanction  with  retrospective  effect,  giving  validity  to  proceedings 
already  instituted,  could  be  given  was  stated  in  paragraph  2  of  that 
section. 

Appeal  1519. 

The  second  suit,  which  was  for  a  declaration  of  right  to  laud,  for 
recovery  of  possession  and  for  mesne  profits,  was  filed  on  the  12th 
January  1885,  in  the  Court  of  the  First  Munsif  of  Munshigunge,  by 
Durga  Kant  Roy  Chowdhry,  as  manager,  without  the  sanction  or  order 
of  the  Court  of  Wards,  and  also  proceeded  to  judgment  without  such 
sanction  or  order. 

On  the  16th  February  1886,  the  Munsif  dismissed  the  suit  on  the 
ground  that  Government  being  a  necessary  party  had  not  been  made  a 
party  to  the  suit,  although  an  application  had  been  made  at  a  late  stage 
of  the  case  on  behalf  of  the  plaintiff  for  leave  to  make  Government  a  party. 
The  plaintiff  appealed  to  the  District  Judge. 

At  the  hearing  of  the  appeal,  the  same  objection — the  absence  of 
sanction  by  the  Court  of  Wards  to  the  institution  of  the  suit — was  taken 
on  behalf  of  the  respondents ;  but  as  the  point  had  not  been  raised  in 
the  Court  of  first  instance,  the  learned  Judge  gave  the  appellant  an 
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opportunity   of  showing    "  whether  in   fact   any     order   or   sanction    had        j  888 
been  given,"  when  the  following  documents  were  filed  on  behalf  of  the     JUNE  26. 
appellant : —  

(1)  A  letter  from    the    Commissioner   to   the    Legal    Remembrancer,      APPEL- 
dated  the  31st   January   1886,  a  short  time   before  the  suit,    which   was      «LATE 
instituted  on    12th  January    1885,  was  decided    in  the  lower   Court,  recom-      CIVIL. 
mending,   at  the    instance    of    the    Collector    of    Dacca,  that    Rs.  39  be      lg  c   8g 
allowed  for  the  remuneration  of  associate  pleaders  ; 

(2)  The  sanction  of  this  payment  by  the  Legal  Remembrancer  ; 

(3)  A  report  of  the   Collector  of    Mymensingh,    dated  the    19th  March 
1886,  that  he  had  authorised  the  filing  of  an  appeal  ; 

(4)  The  Commissioner's    memorandum    forwarding  copy  of  the  above 
(3)  to  the  Legal  Remembrancer    for   sanction    to    the  filing  of  the  appeal ; 
and 

[92]  (5)  The  Legal  Remembrancer's  reply  to  the  effect  that  "  as 
appeal  has  already  been  fil-ed,  it  must  be  continued." 

The  Judge  held  that  there  was  nothing  in  any  of  these  documents  *'  of 
the  nature  of  an  order  of  the  Court  of  Wards  or  of  an  order  of  any 
Government  official  under  the  Court  of  Wards  to  bring  the  suit ;"  and 
accordingly  dismissed  the  appeal. 

Appeal  1507. 

The  third  suit  was  one  for  accounts  upon  an  indemnity  bond,  and  was 
filed  on  6th  October  1885.  At  the  hearing  before  the  Second  Subordinate 
Judge,  the  same  objection,  the  want  of  sanction  as  in  the  two  other  suits, 
was  raised  on  behalf  of  the  defendants.  The  Subordinate  Judge 
dismissed  the  suit  on  the  ground  that  there  was  nothing  to  show  that  the 
Board  of  Revenue  as  Court  of  Wards  had  the  authority  of  the  Lieutenant- 
Governor  to  delegate  to  the  Commissioner  the  power  to  order  a  suit  to  be 
brought  by  a  manager  on  behalf  of  a  ward  of  the  Court.  On  appeal  the 
District  Judge  held  that  the  Subordinate  Judge  was  wrong,  but  dismissed 
the  suit  on  the  ground  of  want  of  sanction,  and  in  doing  so  said  :  "  There 
arises,  however,  a  further  question  on  which  he  (the  Subordinate  Judge) 
expressed  no  opinion.  Did  the  Commissioner  in  fact  order  the  institution 
of  the  suit  in  question  ?  The  only  document  filed  on  behalf  of  the  plaint- 
iff with  reference  to  this  is  the  document  marked  Exhibit  I,  which  is  a 
letter  from  the  Legal  Remembrancer,  giving  his  sanction,  and  there  is 
nothing  to  show  that  any  one  else  gave  any  order  on  the  subject.  Now 
whatever  delegation  there  may  have  been  to  Commissioners,  there  was 
none  to  the  Legal  Remembrancer,  and  I  am  compelled  to  hold  that  for 
want  of  evidence  of  any  order  of  the  Court  of  Wards  or  the  Commissioner 
the  lower  Court  was  right  in  dismissing  the  suit." 

The  plaintiff  in  each  suit  preferred  an  appeal  to  the  High  Court. 

Baboo  Unnoda  Prosad  Banevjee,  for  the    appellant  in  the  three  appeals. 

In  appeal  1506,— 

Baboo  Rash  Behavy  Ghose  and  Moulvie  Seraj-ul-Islaw,  for  the  res- 
pondents. 

[93]  In  appeal  1519,— 

Baboo  Rash  Behary  Ghose  and  Baboo  Kashi  Kant  Sen,  for  the 
respondents. 

In  appeal  1507, — 

Baboo  Rash  Behavy  Ghose  and  Baboo  Jagesh  Chunder  Roy,  for  the 
respondents. 

The  arguments  sufficiently  appear  from  the  judgments  of  the  Court 
(PicoT  and  RAMPINI,  JJ.)  which  were  as  follows  : — 
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Judgment  in  appeal  1506. 

This  is  an  appeal  from  a  judgment  of  the  District  Judge  of  Dacca, 
dismissing  a  suit  instituted  by  a  person  appointed  as  manager  under 
the  Court  of  Wards  in  respect  of  certain  interests,  to  which  we  need 
not  refer,  relating  to  property  of  which  he  was  appointed  manager.  The 
suit  was  dismissed  by  the  District  Judge  under  s.  55  of  the  Court  of 
Wards  Act  (Bengal  Act  IX  of  1879)  as  modified  by  Bengal  Act  III  of 
1881,  which  adds  three  words  to  the  section.  It  is  admitted  that  the 
suit  was  filed  in  the  lower  Court  without  the  order  of  the  Board  of 
Revenue,  or  the  Court  of  Wards,  or  of  the  Commissioner,  and  proceeded 
to  judgment  in  the  Original  Court  without  any  such  sanction.  The  District 
Judge  has  held  that  the  terms  of  s.  55  rendered  the  suit  so  coming  before 
him  one  which  he  was  bound  to  dismiss  ;  and  the  appeal  is  against  that 
decree. 

We  are  of  opinion  that  the  District  Judge  was  right  in  dismissing  the 
suit.  The  terms  of  the  section  are  :  "  No  suit  shall  be  brought  on  behalf 
of  any  ward  unless  the  same  be  authorized  by  some  order  of  the  Court." 
The  additional  words  added  by  Act  III  of  1881  are  immaterial  for  the 
purposes  of  this  case.  It  was  suggested  in  the  Court  below,  and  it  was 
argued  here,  that  s.  55  is  intended  for  the  guidance  of  managers  and  not 
for  the  purpose  of  absolutely  binding  Courts  of  law  in  respect  of  suits 
by  managers  on  behalf  of  wards.  We  have  to  gather  the  intention  of 
an  enactment  from  its  terms,  and  though  it  is  quite  possible  that  the 
effect  of  this  enactment  was  not  sufficiently  considered  by  its  framers, 
we  think  the  words  used  are  such  as  to  leave  no  alternative  but  the 
dismissal  of  the  suit  brought  [94,]  without  some  order,  to  use  the 
words  of  the  section,  of  the  Court  of  Wards.  "  No  suit  shall  be 
brought  "  are  words  as  strong  as  could  well  be  suggested.  They  are 
similar  to  the  words  used  in  English  Acts  which  have  been  so  interpreted, 
as,  for  instance,  in  an  act  of  a  different  character  referred  to  in  the  case 
of  Boyee  v.  Higgins  (1).  There  the  words  are  :  "  No  proceedings  shall  be 
taken  by  any  person  other  than  the  party  grieved  without  the  sanction 
in  writing  of  the  Attorney-General  ;"  and  these  were  held  to  constitute 
in  that  case  an  absolute  ground  for  holding  that  the  suit  could  not  be 
brought. 

Then  it  was  suggested  that,  inasmuch  as  at  the  hearing  of  the  appeal 
by  the  District  Judge  an  application  was  filed,  accompanied  by  a  letter 
from  the  Commissioner  of  Dacca  to  the  Collector  of  Mymensingh  giving 
sanction  to  the  institution  of  the  suit,  that  conferred,  as  in  terms  it  was 
intended  to  confer,  upon  the  Court,  by  the  use  of  the  word  retrospective,  the 
power  of  treating  the  suit  as  properly  instituted  from  the  beginning.  It 
was  contended  that  that  document  entitled,  and  if  it  entitled,  it  bound, 
the  Court  to  entertain  the  suit.  We  think  not.  It  would  be  a  strange 
construction  of  the  section  which  would  give  the  department  which,  under 
the  name  of  the  Court  of  Wards,  carries  on  the  suit  through  its  manager 
the  power  of  rendering  valid  after  decree  proceedings  which  up  to  that 
date  were  invalid,  and  so  empower  it,  if  it  pleased,  in  the  interests  of  those 
for  whom  it  managed  the  estate,  to  affirm  or  to  disaffirm  a  suit,  according 
as  it  had  or  had  not  resulted  in  success.  On  that  ground  alone  we  think 
it  would  be  impossible,  in  the  absence  of  express  words,  to  hold  that,  when 
the  matter  was  before  the  lower  Appellate  Court  on  appeal,  a  sanction 
then  given  should  validate  the  proceedings  that  had  been  issued.  Further, 
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we  think  that  the  view  expressed    by  the  learned    District   Judge,  that  the        1888 

second  paragraph  of  s.  55  provides  for  one  case  only  in  which  a  subsequent  JUNE  26. 
sanction  is  contemplated  by  the  section,  is  a  view  entitled   to  great    weight.         ~ 
For  these    reasons  we  hold    that  the   learned    District  Judge    was  right  in 

dismissing  the  suit;  and  we  dismiss  this  appeal  with  costs.  _LA 

Appeal  dismissed.  

16  C.  89. 
[95]  Judgment  in  appeal  1519. 

This  is  also  an  appeal  from  a  decision  of  the  same  District  Judge, 
and  in  this  case  also  the  absence  of  some  order  by  the  Court  of  Wards  was 
raised  in  the  Court  of  Appeal,  and  the  District  Judge,  taking  the  same 
view,  dismissed  the  suit.  In  this  case  learned  Judge  had  to  consider, 
not  merely  the  effect  of  the  absence  of  any  order  authorizing  the 
bringing  of  the  suit,  but  whether  or  not  there  was  in  existence  any  order 
authorizing  the  bringing  of  such  suit  ;  for  it  is  an  unfortunate  characteristic 
of  this  section,  which  is  drawn  with  singular  absense  of  regard  to  the 
rights  of  third  parties  who  may  be  affected  in  costs,  at  any  rate,  by 
its  provisions,  that  nothing  is  said  in  the  Act  as  to  the  form  or  nature 
of  the  order  which,  under  the  terms  of  the  section,  is  made  an  essential 
preliminary  to  the  bringing  of  the  suit.  The  public,  the  individuals  against 
whom  suits  may  be  brought  in  contravention  of  the  terms  of  this  section, 
are  not  in  any  manner  protected  from  suits  being  brought  loosely  and 
negligently,  and  in  disregard  of  the  provisions  of  the  section,  by  the 
enactment  of  any  procedure,  with  reference  to  the  making  or  form  of  the 
order,  such  as  ought  naturally  to  have  been  found  in  the  Act.  The  District 
Judge  says  :  "  All  the  papers  in  connection  herewith  that  the  pleader  is 
able  to  show  me  are:  (1)  a  letter  from  the  Commissioner  to  the  Legal 
Remembrancer,  dated  the  31st  January  1886,  a  short  time  before  the  suit, 
which  was  instituted  on  the  12th  January  1885,  was  decided  in  the  lower 
Court,  recommending,  at  the  instance  of  the  Collector  of  Dacca,  that  Rs.  39 
be  allowed  for  the  remuneration  of  associate  pleaders  ;  (2)  the  sanction  of 
this  payment  by  the  Legal  Remembrancer  ;  (3)  a  report  of  the  Collector  of 
Mymensingh,  dated  the  19th  March  1886,  that  he  had  autohrized  the 
filing  of  an  appeal ;  (4)  the  Commissioner's  memorandum  forwarding  copy 
of  the  above  (3)  to  the  Legal  Remembrancer  for  sanction  to  the  filing  of 
the  appeal  ;  and  (5)  the  Legal  Remembrancer's  reply  to  the  effect  that  '  as 
appeal  has  already  been  filed,  it  must  be  continued.'  There  is  nothing  in 
all  these  of  the  nature  of  an  order  of  the  Court  of  Wards,  or  of  an  order  of 
any  Government  official  under  the  Court  of  Wards,  to  bring  the  suit,  and 
I  think  that  this  was  a  fatal  objection."  Accordingly,  the  defendant  has, 
in  this  case,  [96]  partly  in  consequence  of  the  slovenly  manner  in  which 
the  Act  was  framed,  partly  in  consequence  of  the  manner  in  which  the 
suit  has  been  instituted,  been  put  to  costs  and  trouble,  which  probably  no 
order  of  this  Court,  even  though  the  suit  is  dismissed,  can  recoup  him. 
We  agree  with  the  District  Judge  in  the  view  which  he  has  expressed,  and 
we  think  he  was  right  in  dismissing  the  suit.  The  appeal  is  dismissed 
with  costs. 

Appeal  dismissed. 

Judgment  in  appeal  1507. 

This  appeal  raises  a  slightly  .different  question.  In  this  case  the 
original  Court  dismissed  the  suit  on  the  ground  that  there  was  nothing 
to  show  that  the  Board  of  Revenue,  as  the  Court  of  Wards,  had  the 
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authority  of  the  Lieutenant-Governor  to  delegate  to  the  Commissioner 
the  power  of  ordering  a  suit,  to  be  brought  by  the  manager  on  behalf  of  a 
Ward  of  the  Court.  There,  the  learned  Judge  on  appeal  holds  that  the 
Subordinate  Judge  was  wrong,  and  we  agree  with  the  learned  Judge  in 
entertaining  that  opinion.  But  while  expressing  that  opinion,  the  learned 
Judge  considers  the  question  whether  in  fact  there  was  an  order  authorizing 
the  institution  of  the  suit,  and  he  says  :  "  The  only  document  filed  on  behalf 
of  the  plaintiff  with  reference  to  this  is  the  document  marked  Exhibit  I, 
which  is  a  letter  from  the  Legal  Remembrancer  giving  his  sanction,  and 
there  is  nothing  to  show  that  any  one  else  gave  any  order  on  the  subject. 
Now,  whatever  delegation  there  may  have  been  to  Commissioners,  there 
was  none  to  the  Legal  Remembrancer,  and  I  am  compelled  to  hold 
that,  for  want  of  evidence  of  any  order  of  the  Court  of  Wards  or  the 
Commissioner,  the  lower  Court  was  right  in  dismissing  the  suit  "  In 
the  two  cases  with  which  we  have  just  dealt,  the  proceedings  had  gone 
as  far  as  judgment  and  decree  before  the  question  was  raised.  Here  the 
question  was  raised  before  judgment  in  the  original  Court,  and  the  suit 
was  dismissed  on  the  ground  of  the  absence  of  proof  of  some  order. 
Now,  upon  that  point  we  referred  the  learned  Pleaders  to  the  case 
of  Mohammad  Azmxt  Ali  Khan  v.  Ladli  Begum  (1)  before  their 
Lordships  of  the  Privy  Council  under  the  Pensions  Act,  in  which 
they  held  that,  where  it  appeared  in  a  suit  which  [97]  had  been 
entertained  under  that  Act  that  the  certificate  required  by  its  pro- 
visions had  not  been  issued,  and  where  the  Court  stayed  the  proceedings 
and  abstained  from  giving  final  judgment,  but  upon  the  filing  of  the 
certificate  proceeded  to  give  final  judgment,  the  Court  was  entitled  to  do 
so.  That  case,  however,  depended,  as  we  understand  it,  upon  the  special 
terms  of  that  Act,  s.  6  of  which  enacts  that  a  Court,  on  receiving 
such  a  certificate,  is  boun  I  to  take  cognizance  of  the  claim  ;  and  their 
Lordships  held  that,  upon  the  certificate  being  filed,  the  Court  finding  a 
pending  suit,  although  irregularly  instituted,  was  bound  to  take  cognizance 
of  the  claim  in  that  suit.  It  is  to  be  observed  that  s.  4  of  that  Act, 
prohibiting  a  Court  from  taking  cognizance  of  a  suit  without  a  certificate, 
commences  with  the  words  "  save  as  hereinafter  provided,  "  which  must 
be  taken  of  course  to  refer  to  s.  6  as  well  as  to  the  other  portions 
of  that  division  of  the  Act  to  which  it  applies.  In  the  present  case,  too, 
it  does  not  appear  that  any  application  was  made  to  the  Second  Subordi- 
nate Judge  to  stay  proceedings  pending  the  obtaining  of  a  sanction.  We 
think  that  in  this  case  also  the  decision  of  the  District  Judge  was  right, 
and  we  have  only  to  add  that  this  case  again  arises  in  part  from  the 
absence  from  the  Act  of  any  attempt  at  laying  down  a  procedure  to  be 
followed  with  respect  to  the  issue  of  the  order  which  the  Act  requires  as 
a  preliminary  condition  to  the  institution  of  a  suit.  We  shall  bring  these 
cases  to  the  notice  of  our  colleagues  in  the  hope  that  perhaps  some  rule 
may  possibly  be  framed  to  remedy  the  consequences,  in  some  measure  at 
least,  of  the  unfortunate  drafting  of  this  enactment.  We  dismiss  the 
appeal  with  costs. 
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[98]  PRIVY  COUNCIL.  ™—' 

PRIVY 

PRESENT:  COUNCIL. 

Lord  Watson,  Lord  Hobhoust  and  Sir  R.  Couch. 

16  C.  98 
[On  appeal  from  the  Chief  Court  of  the  Punjab.]  (P.O.)  = 

15  LA.  158=6 

c   QQM      T>  p    T 

CHAND  KOUR  AND  AROTHER  (Defendants)  v.  PARTAB  SINGH  243=12  ' 

AND  OTHERS  (Plaintiffs).      [2nd  May,  1888.]  -  Ind.  Jur. 

331. 

Res-judicata — Dismissal  of  suit  for  default — Difference  in  causes  of  action — Civil 

Procedure  Code,  ss.  13,  102.  103. 

The  dismissal  of  a  suit  in  terms  of  s.  102,  Civil  Procedure  Code,  is  not 
intended  to  operate  in  favour  of  the  defendant  as  res  judicata.  When  read 
within  s.  103,  it  precludes  a  fresh  suit  in  respect  of  the  same  cause  of  action, 
referring,  irrespectively  of  the  defence  or  the  relief  prayed,  entirely  to  the 
grounds,  or  alleged  media,  on  which  the  plaintiff  asks  the  Court  to  decide  in  his 
favour. 

Brother's  sons,  as  neirest  agnates  of  a  djcsised  proprietor,  sued  for  a  decree, 
declaring  that  a  gift,  before  then  made  by  the  widow  in  favour  of  her  daughter's 
son,  of  the  estate  of  her  late  husband,  would  not  operate  against  their  right  of 
succession  on  her  death.  A  prior  suit,1  before  the  date  of  the  gift,  brought  by 
two  of  the  plaintiffs  for  a  declaratary  decree,  and  an  injunction  restraining  the 
widow  from  alienating  the  stma  estate,  had  been  dismissed  under  the  provisions 
of  ss.  10  i  and  103  (Act  X  of  1887),  Civil  Procedure  Code. 

Held,  that  the  causes  of  action  in  the  two  suits  were  not  identical,  and  the 
fresh  suit  was  not  precluded  by  s.  103,  the  gift  having  afforded  the  new  ground 
of  claim,  which  also  had  subsequently  arisen. 

[Cited,  15  A.  359  (361)  ;  F.,  4  L  B.R.  17  (18)  (F.B.)  ;  12  A.L.J.  53  (55)  ;  Rel.  on,  15 
Ind.  Cas.  853;  R.,  18  A.  131  (138)  =  16  A.VV.N.  2;  18  A.  432(434);  21  M.  153 
(156)  =  8  M  L.I.  92;  22,  M.  221  (222)  ;  25  M.  735  (739)  ;  27  M.  588  (589)  ;  1  N.L. 
R.  4  (6)  ;  2  O.C.  17  (20)  ;  5  O.C.  29 1  (295)  ;  8  O.C.  124  (126)  ;  8  O.C.  389  (393)  ; 
6C.LJ.  362  (367);  3  L.B.R  56  (60);  58  P.R.  1905  =  59  P.L.R.  1905;  1  P.R. 
1905  =  83  P.L  R  1905;  121  P.R.  1907  =  51  P.W.R.  1-07  (F.B.)  ;  139  P.L.R. 
1901;  57  P.R.  1907  =  66  P.W.R.  J907  (F.B.)  ;  28  P.R.  1907  =  93  P.L.R.  1908; 
6  Ind.  Cas.  233;  1913  M.  W.N.  55?  (556)  =  25  M  L  J.  125  (l  27)  =  20  Ind  Cas.  418 
(419).] 

APPEAL  from  decree  (16th  May  1884)  of  the  Chief  Court,  modifying 
a  decree  (2nd  January  1833)  of  the  Commissioner  of  the  Jullunder  division, 
varying  after  a  remand  to  the  Judicial  Assistant  Commissioner  of  the 
Gurdaspur  district,  and  a  return  thereto  (30th  September  1882),  a  decree 
(16th  May  1882)  of  the  latter  Judge. 

The  suit  out  of  which  this  appsal  arose  was  brought  on  the  llth 
February  1882  by  the  heirs,  brother's  sons,  of  a  proprietor  deceased  in 

1848,  for  a    declaration   that  a  gift    made  in  1879  by    his    widow,  who  had 
succeeded    to  his  estate,    would   be   inoperative   as   against   their  right   of 
inheritance   whenever   she   should    die.     But    the   only   question   on    this 
appeal  was  as  to  the  application  of  ss.  102  and  103,  Civil  Procedure  Code. 

[99]  Mussamut  Chand  Kour,  the  donor,  was  the  widow  of  Sirdar 
Kahan  Singh,  who  having  gone,  with  his  only  son  by  her,  to  Multan,  in 

1849,  was  there  killed,  and  the  son  also.     Kahan  Singh  was  a  sharer  to  the 
extent   of  rather    more   than    200   ghumaos   in    villages   Aliwal  and    Man 
Sandvval  in  the   Gurdaspur  district,    where   the  widow   remained  ;  and  his 
only   other  child    was  a  daughter,  who  in   after  years  had  one  son,    Perak 
Singh.     The    widow,  on  the  29th  March    1879,  executed  the    deed  of    gift, 
now    disputed    by  the  sons  of    Kahau  Singh's    brothers,    who  in  this    suit 
claimed   a  declaration  th  :t  it  should   not  affect  their   rights  to   accrue   on 
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1888       the  death  of  the   widow.     The  deed   declared  :    "  As  I    have  kept    with  me 

MAY  2.      my  daughter's   son,  Perak    Singh,    son    of   Beja  Singh  of    Majitah,    now 

residing   at  village   Man,  from  his  birth.,  and  have   brought  him  up   like  a 

PRIVY       son^   therefore,    1  have  without  any   receipt   of  money,    made  a  gift    in  his 

COUNCIL.    favour  of  the  following  property:"  giving  a  list  of  Kahan  Singh's  holdings, 

16~C~98      according  to  khewat  of  the  villages  above  named. 

(P.c!)=  Before  this   gift  was  made,  on  the    1st  August  1878,  two  of  the  plaint- 

18 1.JL.  156=  iffs   in    the    present   suit,   viz.,    Partab    Singh    and    Golab    Singh,    sued 

5  Sar.  P.C.J.  the  widow,  claiming  a  declaratory  decree  and  an  injunction  forbidding  the 

i2!P~J12     alienation   of  Kahan  Singh's   property.     A   further   petition  was  filed  on 

331          30th  August  by  them,  asking   that  she  might  be  restrained  from    selling  or 

mortgaging   pending    the    decision  of    that    suit.     The   plaintiffs  failed   to 

appear  at  the    hearing,  and  the  result    was  that,  on  the   7th  October    1878 

the  Judicial   Assistant   Commissioner   made   the  order,    which  is  set  forth 

in   their    Lordships'   judgment,    dismissing   the   suit   under    s.    102,  Civil 

Procedure  Code. 

For  the  defence  of  the  present  suit,  it  was  set  up  that  the  order, 
dismissing  the  former  one,  barred  it.  The  widow  also  alleged  her  right  to 
make  the  gift  to  her  daughter's  son,  who  had,  as  she  maintained,  been 
adopted  by  her  to  Kahan  Singh,  under  a  power  given  to  her  by  him  on 
departing. 

The  Judicial  Assistant  Commissioner  decreed  in  favour  of  the  plaintiffs, 
holding  that  the  present  suit  was  not  barred  under  s.  13,  nor  was  within 
the  provisions  of  ss.  102,  103  ;  there  not  having  been,  in  the  former  suit, 
any  claim  to  set  aside  an  existing  gift.  He  also  found  that  the  alleged  power 
to  adopt  [100]  was  not  proved  and  held  that  the  custom  of  descent, 
giving  the  inheritance  to  the  brother's  sons,  as  being  nearer  than  a 
daughter's  sons,  could  not  be  set  aside. 

The  Commissioner,  after  a  remand  for  further  evidence,  found  the 
authority  to  adopt  had  not  been  established.  He  supported  the  gift  only 
so  far  as  it  might  relate  to  the  widow's  own  estate.  The  decree  of  the 
lower  Court  was  accordingly,  in  the  main,  upheld. 

Both  parties  appealed  to  the  Chief  Court.  That  Court  (Baden-Powell 
and  Burney,  JJ.)  held  that  the  suit  was  not  brought  upon  the  same  cause  of 
action  as  the  previous  one  had  been  ;  the  gift  having  been  a  new  and  subse- 
quent act.  The  suit  might,  therefore,  be  maintained.  As  to  the  alleged 
adoption,  the  Judges  were  of  opinion  that,  though  something  might  have 
been  said  by  the  Sirdar,  on  his  going  on  military  service  with  his  son, 
about  the  succession  in  the  event  of  his  death,  no  such  proof  of  definite 
authority  to  adopt  had  been  given  as  would  be  necessary  before  the 
ordinary  course  of  succession  could  be  set  aside. 

The  result   was  a  decree  in  the    plaintiffs'    favour,  declaring  that   the 
deed  of  gift  of  29th  March  1879  was  void  and  of  no  effect  in  respect  of  all 
the   lands  which  it    purported    to   convey  to  Perak    Singh,  as   against   the 
plaintiffs'  reversionary  interests. 
On  this  appeal, — 

Mr.  J.  D.  Mayne  and  Mr.  C.  W.  Arathoon,  for  the  appellants,  argued 
that  the  suit  of  1878,  having  been  dismissed  under  s.  102,  the  present 
suit  fell  within  the  prohibition  of  s.  103.  The  claim  then  made  was  more 
general  than  the  present,  having  in  view  any  mode  of  alienation  by  the 
widow,  which  it  sought  to  have  prohibited.  The  widow's  making  a  deed 
of  gift  was  included  in  the  general  term  alienation.  If  a  claim  or  ground 
arose  out  of,  and  depended  upon,  the  same  right  as  that  which  was  in 
question  in  the  former  suit,  it  would  come  under  s,  13  as  res  judicata, 
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Hunter  v.  Stewart    (1),   Tha-kur    Shankar   Baksh  v.    Doya   Shankar  (2)    were        1888 

referred  to.  MAY  2. 

The  respondents  did  not  appear.  PRIVY 

COUNCIL 
JUDGMENT.  

16  C.  98 

[101]  Their  Lordships'  judgment  was  delivered  by  (P.C.)  = 

LORD  WATSON. — In  this  case  the  defendants  in  the  original   suit,  who  g  ga'p  '  p  c 
bring   this  appeal,    are;  (1)  Mussamut   Chand    Kour,  widow    of   the   late      243=12* 
Kahan  Singh  ;  and  (2)  Perak    Singh,  to    whom  the  first   appellant  in  1879     Ind.  Jut. 
made  over  by  deed  of   gift  the  fee  of   her  deceased  husband's  estate.     The        331> 
plaintiffs  and  respondents   are  the  four  nearest  agnates  of   Kahan   Singh, 
and  the  present  suit  was  instituted    by  them  for  the  purpose,  inter  alia,  of 
obtaining   a  declaration   that  the   widow's  gift  is   inoperative   and   cannot 
affect   their   reversionary   rights.     It   is   admitted    that   Chand  Kour    has 
merely  a  widow's   interest  in  the  estate  ;   and  it  is  also  admitted  that  Perak 
Singh,    in  whose   favour  she  executed  the  deed  of  gift,  is  a  stranger  to  the 
succession.     The   only    point   which   has   been  argued    on   behalf  of   the 
appellants  is,  that  the  suit  is  barred  by  certain  proceedings  in  a  suit  which 
was   begun   and  concluded,    in  the   Court  of   the   Judicial  Assistant  Com- 
missioner,  before   the  date  of  the  deed    of  gift.     That  action  was   instituted 
by  two  of  the  respondents,  Partab  Singh  and  Golab  Singh,  and  their  plaint 
prayed  for  a  declaratory  decree,  and  for  an  injunction  forbidding  alienation 
of  the  moveable  and  immoveable  property  of  the  deceased,   which  was  then 
in  the  possession    of  his  widow.     The  plea  in  bar  can  only   affect  these  two 
respondents,    and  cannot  exclude  the  other   respondents  from    obtaining  a 
declaratory  decree  in  this  suit,  which  will   have  the  effect  of  protecting   the 
reversionary  interest  of  themselves  and  of  their  lineal  descendants. 

The  proceedings  which  followed  upon  the  plaint  in  the  suit  referred 
to  were  these :  A  defence  was  lodged  for  the  widow,  and  on  the  7th 
October  1378  the  Judicial  Assistant  Commissioner  pronounced  this  order, 
which  has  become  final  :  "  As  the  plaintiff  has  not  appeared,  though 
waited  for  up  to  the  rising  of  the  Court,  and  as  the  defendant,  who  is 
represented  by  her  agent,  denies  the  plaintiffs  claim  it  is  ordered  that  the 
case  be  struck  off  under  s.  102,  Civil  Procedure  Code." 

The  provisions  of  ss.  102  and  103  of  Act  X  of  1877  require  therefore 
to  be  considered.  The  dismissal  of  a  suit  in  terms  of  s.  102  was  plainly 
not  intended  to  operate  in  favour  of  the  defendant  as  res  judicata.  It 
imposes,  however,  [102]  when  read  along  with  s.  103,  a  certain  disability 
upon  the  plaintiff  whose  suit  has  been  dismissed.  He  is  thereby  precluded 
from  bringing  a  fresh  suit  in  respect  of  the  same  cause  of  action.  Now 
the  cause  of  action  has  no  relation  whatever  to  the  defence  which  may  be 
set  up  by  the  defendant,  nor  does  it  depend  upon  the  character  of  the 
relief  prayed  for  by  the  plaintiff.  It  refers  entirely  to  the  ground  set  forth 
in  the  plaint  as  the  cause  of  action,  or,  in  other  words,  to  the  media  upon 
which  the  plaintiff  asks  the  Court  to  arrive  at  a  conclusion  in  his  favour. 

The  Judge  of  first  instancej  the  Assistant  Commissioner,  held  that 
the  cause  of  action  set  forth  in  the  present  plaint  is  not  the  same  with 
that  disclosed  in  the  plaint  of  1878.  The  Commissioner  differed  from 
that  view,  but  it  was  upheld  by  two  Judges  of  the  Chief  Court  of  the 
Punjab  upon  appeal.  Their  Lordships  are  of  opinion  that  the  decision  of 


(1)  13.L.J.Cb.  349.  (2)  15  I.A.  66=15  C.  422. 

67 


16  Cal.  103  INDIAN    DECISIONS,    NEW   SERIES  [Vol. 

1888       the  Assistant   Commissioner  and  of  the  Chief   Court  is  in  accordance  with 

MAY  2.      the   Statute.     The   ground  of   action   in    the  plaint   of   1878    is  an  alleged 

p .  r      intention  on  the  part  of  the  widow  to  affect  the  estate  to  which  the  plaintiffs 

P  had  a  reversionary   right  by  selling  it,  in  whole   or  in  part,  or  by  affecting 

it  with   mortgages.     The  cause  of  action  set  forth    in  the  present    plaint  is 

16  C.  98      not  mere  matter   of  intention,  and  it  does  not  refer  to   either  sale  or  mort- 

(P.C.)=      gage.     It  consists  in  an   allegation  that  the  first  defendant   has  in  point  of 

15  I.A.  156=  fact  made  a  de  prasenti  gift  of  their  whole   interest  to  a  third  party,  who  is 

8  243=12       ^e   second   defendant.     That   of  itself  is  a  good  cause   of  action  if   the 

Ind.  Jur.     appellants'  right  is  what  they  allege.     It  is  a  cause  of  action  which  did  not 

331.          arise,   and  could    not   arise    until  the  deed  of  gift   was  executed,  and  its 

execution  followed  the  conclusion  of  the  proceedings  of  1878. 

It  appears  to  their  Lordships  that  the  two  grounds  of  action,  even  if 
they  had  both  existed  at  the  time,  are  different.  If  there  had  been  a  deed 
of  gift  in  1878  it  might  have  afforded  another  and  separate  ground  for 
granting  the  remedy  which  was  prayed  in  that  suit ;  but  in  point  of  fact  it 
did  not  exist ;  and  it  is  impossible  to  say  that  a  cause  of  action,  which  did 
not  exist  at  the  time  when  the  previous  action  was  dismissed,  can  be  re- 
garded as  other  than  a  new  cause  of  action  subsequently  arising. 

[103]  Under  these  circumstances  their  Lordships  are  of  opinion  that 
the- judgment  appealed  from  ought  to  be  affirmed,  and  the  appeal  dismissed, 
and  they  will  humbly  advise  Her  Majesty  to  that  effect. 

Appeal  dismissed. 
Solicitors  for  the  appellants :  Messrs.  T.  L.  Wilson  <£*  Co. 

c.  B. 
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Lord  Watson,  Lord  Hobhouse  and  Sir  R.  Couch. 
[On  appeal  front  the  High  Court  at  Calcutta.] 


KAMINI  DEBI  (Plaintiff)  v.  ASUTOSH  MUKERJI   AND  OTHERS 
(Defendants). 

ASUTOSH  MUKERJI  AND  OTHERS  (Defendants)  v,  KAMINI 
DEBI  (Plaintiff).      [3rd   May,  1888.] 

Res-judicata — Civil  Procedure  Code.  s.  13 — Substantial  matters  in  issue  decided  in  a 
former  suit — Right  of  shebaitship  of  a  family  deb-sheba  under  a  will. 

A  testator,  who  died  leaving  widows  and  a  daughter,  also  three  surviving 
brothers,  bequeathed  all  the  residue,  after  certain  legacies,  of  his  acquired  estate 

/  to  maintain  the  worship  of  a  family  deity,  appointing  his  three  brothers  and  his 

eldest  wido%v  to  be  shebaits,  and  providing  that  "  the  family  of  us  five  brothers 
shall  be  supported,  from  the  prosad,  "  offerings  to  the  deity." 

One  or  other  of  the  brothers  then  for  some  years  managed  the  estate  as  shebaits 
and  the  survivor  of  them  was  succeeded  by  his  son,  one  of  the  defendants  in  the 
present  suit,  which  was  brought  by  the  testator's  only  daughter  as  heiress  to  his 
estate,  claiming  that  the  Court  should  determine  "  those  provisions  which  were 
valid  and  lawful,  and  those  which  were  invalid  and  illegal."  She  claimed  posses- 
sion and  an  account,  and  also  to  be  the  shebait. 

In  a  previous  suit  the  present  shebait  had  obtained  a  decree,  to  which  the 
daughter,  now  plaintiff,  was  a  party  defendant,  affirming  the  validity  of  the  will 
and  the  rights  of  the  members  of  the  family  to  be  maintained  under  it. 
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Held,  that  the  question  of  the  validity  of  all  the  provisions  of    the   will   having  1888 

been   substantially  decided   in   the   decree   in    the  former  suit  which,  pronounced  MAYS 

that  the  will  was  wholly  valid,  passing  the  entire  estate  of  the  testator  to  the  deb-  

sheba,   and  maintaining  the  rights  of  members  of  the  family  under  the   will,    this  PRIVY 
suit   was   barred   under   s    13   of   Act  X  of  1877  as  to  all  but  the  claim  to  be  she-  /- 
bait.     The  plaintiff  claim    to   a    preferential   title   to  this  office   depended   on   a  "IL* 
sentence   in    the   will,    constituting  as  construed  by  the  Courts  below,  to  be  she- 
bait  the  senior  in  age  [104]  of  the  heirs  of    the   original   shebaits,   the   defendant  ^  C.  103 
now   holding   the   office  coming  within  this  provision  according  to  the  judgments  (P-C.)  = 
of  both  Courts.     As  to  this  no  reason    had    been    shown  in  appeal  for  a  different  "  *•*•  159= 
conclusion.  12  In<L  Jur. 

[R.,  14  B.  206  (210)  ;  11  C.L.J.  461=6  Ind.  Cas.  554  (556).]  8ar>  ]TCijf 

nxc 

APPEAL  and  cross-appeal  from  a  decree  (15th  September  1883)  of  the 
High  Court,  in  part  varying,  and  in  part  affirming,  a  decree  (3rd  Septem- 
ber 1881)  of  the  Subordinate  Judge  of  the  District  of  the  24-Pergunnahs. 

The  main  question  on  these  appeals  was  whether  the  validity  of  pro- 
visions in  a  will  constituting  a  family  deb-sheba,  and  providing  for  the 
maintenance  of  the  members  of  the  testator's  family  had  been  directly 
and  substantially  affirmed  by  a  decree  in  a  suit  in  which  the  present 
plaintiff,  claiming  as  the  daughter  and  heiress  of  the  testator,  was  a  party 
defendant,  those  who  were  plaintiffs  in  the  former  suit  being  now  defend- 
ants. 

The  object  of  the  present  suit,  which  was  instituted  on  the  6th  May 
1880  by  the  only  daughter  of  the  testator,  the  late  Ramkomul  Mukerji, 
was  to  obtain  from  the  Court  the  proper  construction  of  his  will ;  to  have 
it  declared  what  provisions  in  it  were  lawful  and  valid,  and  which  of  them 
were  invalid  ;  to  have  declared  the  rights  of  the  several  parties  entitled  to 
the  estate ;  to  obtain  possession  of  such  part  of  the  estate  as  she  might  be 
entitled  to,  and  to  have  an  account  directed ;  to  have  ascertained  and 
declared  what  was  the  nature  and  interest  of  the  religious  foundation,  or 
deb-sheba  ;  to  have  partition  of  that  part  of  the  testator's  estate  in  respect 
of  which  it  should  be  determined  that  the  members  of  the  family  had  joint 
rights,  if  any.  Lastly,  Kamini  Debi  claimed  that  a  proper  person  should 
be  appointed  sfiebait,  whether  the  plaintiff  or  any  one  else. 

The  will  was  dated  23rd  Magh  1251,  or  4th  February  1845,  and  was 
registered.  It  was  addressed  to  the  testator's  eldest  wife,  Baroda  Sunderi, 
and  to  his  brothers  Ramkumar,  Modhu  Sudon,  and  Chunder  Mohun. 

After  reciting  that  his  properties,  consisting  of  lands,  houses,  money 
and  Government  promissory  notes,  were  his  own  and  self-acquired,  and 
directing  the  payment  of  his  debts  and  the  maintenance  of  his  father,  a 
resident  of  Benares,  and  the  payment  of  the  expenses  of  marriage  of  this 
appellant  and  of  the  [105]  gift  of  a  house  and  certain  lands  to  her,  and  of 
the  payment  of  certain  further  sums  to  her  and  her  widowed  sister,  and 
to  the  testator's  three  wives,  and  to  the  widow  and  daughters  of  his 
deceased  brother  Dino  Nath,  and  to  Kamini  Debi  the  testator's  daughter, 
the  will  continued  thus  : — 

"All  that  remains  after  the  above  legacies,  &c.,  are  paid,  I  give  unto 
the  Thakur  Gopaljiu,  consecrated  by  my  mother.  You  four  are. hereby 
appointed  as  shebaits.  The  daily  worship  of  Gopaljiu  and  Sridhur  and 
Banlinga  (Siva)  having  been  performed  out  of  the  above  estate,  the  family 
of  us,  five  brothers,  shall  be  supported  from  the  prosad  (offerings  to  the 
deity),  and  you  will  also  observe  in  honour  of  the  diety  Iswarjiu  (Gopal)  the 
ceremonies  of  Dole-jatra,  Doorga-puja,  Ras,  Hindola,  Nundotsab  and  all 
casual  and  daily  ceremonies,  &c.,  that  is  to  say,  the  marriage  ceremonies  of 
your  sons  and  daughters,  the  investiture  of  sons  with  the  sacred  thread,  and 
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1888        the  shradhas  (offerings  of  funeral  cakes)  of  father  and  mother.     You  are  to 

MAY  3-       pay   to   my  paratpar   (spiritual  guide)  an  allowance  of  Rs.  5  every  month, 

PRIVY       an<*  ^s>  20  f°r  tne  expenses  of  the  family  at  Bakulia.     You  are   authorized 

COUNCIL     unc^er   this   W'U    to   draw  out,  on  giving  receipts  for,  my  Government  pro- 

missory  notes,  which  are  deposited  in  the  Collectorate   of   the    24   Pergun- 

16  C.  103  nahs  as  security  for  both  of  you,  my  second  brother  Ramkumar  Mukerji, 
(P.C.)=  and  for  you,  my  third  brother,  Modhu  Sudon  Mukerji,  and  to  carry  out 
Vi*H  *i 9=  a^  ^ie  Provisi°ns  aforementioned.  You  are  further  empowered  to  take 
*10=5Ur  kack  those  promissory  notes  on  giving  receipts  for  the  same  to  draw  the 
Sar.  P.C.J.  interest  accruing  thereon,  and  to  sell  them,  &c.,  if  necessary.  All  my 
246.  ornaments  and  utensils  of  gold,  silver,  brass,  pewter,  &c.,  shall  be  divided 
equally  among  my  three  widows.  .  You  shall  continue  to  reside  with  the 
family  from  generation  to  generation  in  those  apartments  of  the  dwelling- 
house  at  Kidderpore  in  which  you  live  at  present.  To  you,  my  eldest  wife, 
Baroda  Sunderi  Debi,  I  have  given  a  separate  deed  of  permission  to  adopt 
a  son  in  order  to  secure  for  myself  the  Jalpinda ;  and  should  you  die  before 
adopting  a  son  as  aforesaid,  my  second  wife,  Srimati  Doorgamoni  Debi, 
shall  have  the  power  to  adopt  a  son,  and  on  her  death  my  third  wife. 
Koilasbasini,  is  authorized  to  do  so.  The  said  adopted  son  shall,  when 
he  arrives  at  majority,  be  a  manager  in  addition  to  the  four  mentioned 
above,  that  is  to  say  he  shall  make  the  management  in  the  same  way  as 
you  four  shall  do.  Of  the  four  persons  aforesaid,  should  you  and  your 
heirs,  as  \vell  as  the  adopted  son  when  he  arrives  at  majority,  act  contrary 
to  the  true  religion  of  my  ancestors,  he  shall  be  forthwith  removed  from 
the  management  mentioned  in  this  my  will.  My  three  nephews  (sisters' 
sons),  namely,  the  three  brothers  Gonesh  Chunder  Banerji,  Rango  Lai 
Banerji,  and  Hurri  Mohun  Banerji,  of  whom  Hurry  Mohun  is  a  minor, 
shall  get  their  food  and  raiment  as  they  are  doing  at  present ;  and  when 
they  shall  build  their  separate  houses,  they  shall  get  the  house  formerly 
belonging  to  Jagamohun  Shaha,  which  has  been  purchased  benatni  in  the 
name  of  Anund  Chunder  Banerji.  My  brothers  and  the  others  shall 
use  my  horses  and  carriages,  &c.,  and  keep  the  latter  in  repair  in  the  same 
manner  as  they  are  now  doing,  and  on  your  death  these  responsibilities 
shall  similarly  devolve  on  your  heirs  in  the  [106]  order  of  seniority,  if  they 
adhere  to  the  ancient  religion.  No  one  shall  have  power  to  alienate  the 
aforesaid  properties  by  sale,  gift,  hiba  or  otherwise.  " 
The  testator  died  on  the  1st  of  August  1845. 

On  the  llth  September  1846  a  certificate  under  Act  XX  of  1841  was 
granted  to  Ramkumar  Mukerji  alone,  who  continued  to  manage  until  his 
death  in  December  1859,  when  his  brother  Modhu  Sudon  succeeded  him, 
retaining  the  management  till  his  departure  to  Benares,  about  April  1878, 
at  which  place  he  died  in  October  of  the  following  year.  His  son  Asutosh, 
one  of  the  defendants  in  the  present  suit,  managed  the  estate  after  his 
father's  departure  as  his  agent,  and  on  his  death  assumed  the  office  of 
shebait  and  manager  of  the  estate  of  the  deceased  Ramkomul.  The  defend- 
ants in  this  suit  were  the  heirs  and  representatives  of  Modhu  Sudon, 
Nos.  1  to  7  ;  8,  Damayanti  Debi,  the  widow  and  .heiress  of  the  youngest 
brother  Chunder  Mohun;  9  and  10,  the  daughters  of  the  fourth  brother 
Dinonath,  who  died  before  the  testator;  11  to  16  the  representatives  of 
the  second  brother  Ramkumar.  They  all  supported  the  will.  Defendants 

17  to  22  were  plaintiffs -children,  and  23  was  her  sister,  a  childless   widow. 

The  defendants,  besides  supporting  the  will  urged  that  the  suit 
was  barred,  as  res  judicata,  by  the  decision  in  a  previous  suit  instituted 
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Asutosh  and    his   two    brothers,  defendants    1;  2  and    3    in    the   present 
suit,   in  which  suit  the  present   plaintiff  was,    among  ethers,  a  defendant. 

Damayanti  Debi,  No.   8,  disclaimed   the   office  of  shebait  in   favour 
of  the  respondent   Asutosh  who  was,    as   she  said,  senior  to   all  the  other      PRIVY 
members   of  the  family.     He  by    his  statement  claimed  as  senior  member    COUNCIL. 
of   the  family  to  be  entitled,    in  accordance  with  the   terms  of  the   will,  to 
the  office.  f^C  103 

Munmohini   alleged  that  she,  if  the  office   was  to  go  by  seniority,  was  13  I.A.  159  = 
the  eldest  member  of  her  father's  family.  12  Ind.  Jup. 

The  suit,  in  which  was  made  the  decree  on  which  the  present  410=5 
respondents  and  cross-appellants  relied  as  a,  conclusive  adjudication  barring  ^a^4g  'J* 
the  present  suit,  was  brought  on  the  15th  July  1863.  [107]  In  that 
suit  the  plaintiffs  were  Asutosh  Mukerji  and  his  two  brothers  ;  and  the 
defendants  were  the  then  shebait  Modhu  Sudan,  Kamini  Debi  (the  present 
appellant),  with  her  husband  to  whom  she  had  been  married  after  her 
father's  death  Adhur  Chunder  Banerji  and  also  Bissambher  Mukerji,  with 
other  members  of  the  family.  The  plaint  charged  waste  against  the 
widow  Baroda  Sunderi  and  Modhu  Sudan,  two  of  the  shebaits  named 
in  the  will,  in  that  they,  in  March  1862,  had  sold  to  the  defendant  Adhur 
Chunder  Banerji  one  of  the  properties  which  had  passed  unler  the  will, 
and  asked  to  have  that  sale  set  aside ;  complaining  also  of  the 
defendant  Bissambher  that  he  was  wrongly  obtaining  the  issue  of 
attachments  on  the  property.  No  specific  relief  was  claimed  against 
the  defendant  Kamini.  She,  however,  answered* in  her  written  statement 
that  the  will  was  not  genuine,  and  had  never  been  acted  on,  claiming 
her  father's  estate  by  inheritance.  The  issues  recorded  in  that  suit 
questioned  the  genuineness  of  the  will,  the  right  of  the  plaintiffs 
to  sue,  and  the  validity  of  the  sale.  The  Court  of  first  instance, 
the  Principal  Sudder  Ameen,  held  that  the  plaintiffs  had  a  cause  of  action  ; 
that  the  will  was  genuine  ;  and  that  the  testator  had  effectively  ordained 
that  all  the  members  of  his  family,  as  well  as  those  of  his  brother's  families, 
should  be  maintained  out  of  the  prosad  instead  of  directing  a  more  general 
distribution.  He  referred  to  Sonatun  Bysack  v.  Juggut  Soonderee  Dos- 
see  (1).  His  decree  declared  that  the  sale  to  Adhur  Chunder  Banerji  was 
invalid,  and  that  Bissambher  Mukerji  had  no  right  to  have  a  judgment, 
obtained  by  him  against  Ramkumar,  satisfied  out  of  the  testator's  estate 
which  had  passed  under  his  will. 

Kamini  Debi  and  Bissambher  appealed  to  the  High  Court,  and  a 
judgment  of  a  Divisional  Bench  dismissing  their  appeals  was  delivered  on 
25th  May  1865.  The  conclusion  of  that  judgment  was  as  follows: — 

"  On  the  whole,  then,  we  are  of  opinion  that  the  will  is  genuine  and 
untainted  by  fraud  ;  that  it  has  been  carried  into  effect  by  the  devisees  ; 
that  the  endowment  is  both  religious  and  secular,  and  that  the  wishes  of 
the  testator  have  been  departed  from  ;  that  the  plaintiff,  as  having  a  vested 
interest  in  the  will,  has  a  right  to  sue  to  protect  that  interest  ;  that  the 
[108]  sale  to  Adhur  Chunder,  who  had  every  reason  to  know  the  circum- 
stances of  the  family,  and  who  never  impugned  the  will  for  years,  was 
improper  and  should  be  set  aside  ;  that  the  lien  attempted  to  be  made  out 
by  Bissambher  fails  on  every  ground  ;  and  that  the  decision  of  the 
Principal  Sudder  Ameen  is  in  every  point  of  view  fit  for  confirmation." 

The  first  of  the  issues  fixed  in  the  present  suit  in  the  Court  of  the 
First  Subordinate  Judge,  Baboo  Bhuban  Chunder  Mukerji,  was  whether 

(1)  8  M.I-A.  69. 
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1888       the   slut    was    barred    under    s.    13  of   the  Civil   Procedure   Code  by   the 

MAY  3.      previous   adjudication  of   the  subject-matter.     Having  also  fixed  issues  on 

— •         other   questions,  among   them,  as   to  the  validity   of  the  will,   and  the  con- 

FRIVY       struction  to  be    placed  on  its    provisions,    he   gave  judgment  to   the  effect 

COUNCIL.    t^at   tne   jecree  jn   the    suit   of    1863   was   a   final   determination  of  the 

16  C  103     matters   in  issue    in  the  present   suit.     He   considered  that  the   testator's 

(P.C*.)=       whole  property    was  absolutely    vested  in   the   Thakur,  and    dismissed  the 

15  I.A.  159=  plaintiff's  claim  by  right  of   inheritance  to  the   estate  of  her  father,  as  well 

12  Ind/Jur.  as  her  claim  to  be  the  sole  preferential  shebait. 

Sar   PCJ  ^'s   Decree  further   ordered  i hat   the  property  having    been  vested   in 

246.'  "  '  the  Thakur,  the  plaintiffs  claim  to  a  partition  be  dismissed  and  that 
the  heirs  and  descendants  of  the  five  brothers,  specifying  them,  "  who  are 
by  Hindu  law  entitled  to  maintenance  from  the  said  five  persons,  shall  be 
entitled  to  participate  in  the  daily  prosad  of  Gopiljiu  Thakur  as  well  as  to 
reside  in  the  Kid Jer pore  dwelling-house."  The  will  continued  : — 

"  It  is  further  declared  that  the  expenses  of  the  religious  portion  only 
of  the  cremonies  of  sradh  of  the  parents  of  the  aforesaid  persons,  of  the 
marriages  of  their  sons  and  daughters,  and  of  the  jagnapobita  cere- 
monies, shall  be  defrayed  out  of  the  income  of  the  debutter  estate,  but 
on  no  account  shall  the  said  income  be  used  in  feasting  Brahmins,  .&c., 
and  other  secular  offices  in  connection  with  these  ceremonies.  It  is  hereby 
also  declared  that  the  said  dwelling-house,  along  with  the  other  properties 
of  the  testator,  shall  be  under  the  control  and  management  of  the  shebait 
for  the  time  being,  who  shall  look  to  the  necessary  repairs  of  the  building 
as  next  in  importance  to  the  daily  worship  of  Gopaljiu  Thakur  and  distri- 
bution of  prosad  to  the  members  of  the  family.  The  shebait  for  the  time 
being  shall  strictly  carry  out  the  other  provisions  of  the  will  concerning 
Doorga-puja,  the  celebration  of  Dole-jatra,  Ras,  Hindola  and  Nundotsab. 
If  sufficient  funds  should  not  be  forthcoming  from  the  estate  for  their  due 
celebration,  then  the  religious  portion  of  the  ceremonies,  viz.,  the  Pujas 
&c.,  shall  alone  be  performed.  The  defendant  Damayanti  Debi,  who  has 
the  preferential  right  to  be  shebait,  having  declined  to  accept  the  duties  of 
[109]  shebait,  the  defendant  Asutosh  Mukerji  as  the  next  senior  member 
of  the  family,  shall  conduct  all  the  duties  in  terms  of  the  will. 

On  an  appeal  preferred  by  the  plaintiff  to  the  High  Court  a  Divisional 
Bench  (Sir  R.  GARTH,  C.J.,  and  W.  MACPHERSON,  J.)  gave  judgment 
on  the  construction  of  the  will  without  referring  to  the  issue  in  regard  to 
the  suit  for  1863.  The  judgment  referred  to  Sonatun  Bysak  v.  Jug  gut  Soon, 
devee  Dossee  (1)  and  to  Ashutosh  Dutt  v.  Doovgachuvn  Chatterjee  (2),  and 
did  not  support  the  opinion  that  the  property  of  Ramkomul  had  absolutely 
vested  in  the  Thakur,  though  the  worship  was  a  charge  on  the  estate. 
The  judgment  proceeded  thus  : — 

"It  is  clear  that  nothing  was  further  from  the  intentions  of  the 
testator  than  that  the  plaintiff  (and  her  sister)  should,  subject  to  the 
debutter  trusts,  absorb  the  whole  family  property.  It  would  also  seem 
foreign  to  the  wishes  of  the  testator  that  those  members  of  his  family 
only  who  were  living  at  his  death  should  take  the  whole  of  those  proceeds 
to  the  exclusion  of  those  who  might  come  into  existence  after  his  death. 
We  think  his  intention  evidently  was  that  his  own  family  and  the  families 
of  his  four  brothers  should  all  be  maintained  in  perpetuity  out  of  the 
prosad  or  surplus  proceeds  after  providing  for  the  festivals  and  services 
of  the  idol  and  the  specific  bequest  mentioned  in  the  will.  We  take  it 

(1)  8  M.I.A.  69,  (2)  5  C,  438  =  5  C.L.R.  26$, 
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to  be  clear,  however,  that  according  to  the  doctrine  laid  down  in  the  Tzgore        1888 
case  (1),  such  a  trust  as  this  in  perpetuity  would  ba  contrary  to  Hindu    law.       MAY  3. 
But   we  think   that,  if  possible,  we  are  bound  to  carry  out  the  intentions  of         — ' 
the  testator  in  so  far  as  they  can  be  carried  out  in  a  legal  manner  ;  and  we      *  RIVV 
consider   that   this   may  best  be  done  by  construing  the  will  as  a  devise  of  "IL* 

the  surplus  proceeds  for  the  benefit  of  the  heirs  of  the  testator  himself    and     i8~c~~ios 
of   his    four    brothers   in  equal  shares,  so  that  the  heirs  of  each  of  the  five      (P.C.)« 
should  be  entitled  to  one-fifth  of  those  proceeds.  13  I.A.  15f« 

"  The  next  question   is,    whether   the   plaintiff  is   entitled   under   the  12  Ind.  Jar, 
circumstances  to  ask  for  a  partition  ;  and  we  think  she  is.    A  commissioner    gar  pg  j 
or   commissioners    must  be  appointed   to  carry  out  the  partition  ;  and  if  the         246. ' 
parties  cannot  agree  amongst    themselves   to    appoint   a   commissioner   or 
commissioners,  the  Court  below  will  make  the  appointment." 
The  decree  of  the  High  Court  was  as  follows : — 

"  It  is  ordered  that  the  decree  of  the  Court  below,  except  in  so  far  as 
it  declares  that  the  defendant  Asutosh  Mukerjee  is  entitled  to  carry  on  the 
worship,  be  set  aside,  and  this  Court  doth  direct  that  an  ample  portion  of 
the  family  property  be  set  apart  for  the  worship,  festivals,  &c.,  as  provided 
in  the  will,  and  that  the  residue  be  partitioned  into  five  shares  to  the  heirs 
of  the  five  brothers  respectively,  each  section  of  the  family  holding  their 
one-fifth  share  jointly,  but  subject  to  [110]  partition  inter  se  if  any  of 
them  should  take  proceedings  for  that  purpose.  And  it  is  decreed  that 
the  Court  below  do  appoint  a  commissioner  or  commissioners  with  a  view 
to  carry  out  the  directions  given  above.  And  it  is  further  ordered  and 
decreed,  in  accordance  with  the  finding  of  the  Court  below,  that  the  defend- 
ant Asutosh  Mukerji  do  continue  to  be  shebait,  and  as  shebait  hold  such 
portion  of  the  family  property  as  will  be  set  apart  for  the  worship, 
festivals,  &c." 

The  present  appeal  having  been  filed  by  Kamini  Debi,  the  defendants 
Asutosh  and  the  others  obtained  leave  to  cross-appeal  with  reference  to 
the  effect  of  the  decision  in  the  suit  of  1863,  which  the  judgment  of  the 
High  Court  omitted  to  notice. 

Mr.  R.  V.  Doyiu,  for  the  appellant. — The  plaintiff  did  not  seek  to 
bring  into  question  the  genuineness  of  the  will,  or  to  dispute  that  the 
maintenance  of  the  deb-sheba  was  a  charge  on  the  testator's  estate,  in 
whatever  form  the  charge  might  be  expressed  ;  and  she  was  not  precluded 
by  the  decree  of  1865,  establishing  those  matters,  from  contending 
that  there  was  no  valid  disposition  in  the  will  of  the  surplus  proceeds  of 
the  estate.  The  High  Court  had  rightly  held  that  the  testator's  real  object 
was  to  provide  for  the  members  of  his  family  in  perpetuity,  and  to  prevent 
alienation  ;  but  the  result  should  have  been,  not  that  at  which  the  High 
Court  had  arrived,  but  that  this  object  failed,  as  tending  to  a  perpetuity, 
in  a  manner  contrary  to  the  principle  of  Hindu  law  on  this  subject.  The 
true  conclusion  was,  that  the  provisions  of  the  will  could  not  be  carried 
out,  except  as  to  the  maintenance  of  the  deb-sheba ;  and  that  the 
plaintiff,  subject  to  the  latter  provision,  was  entitled  to  the  surplus  and 
residue  of  the  estate  by  her  hereditary  title.  There  had  been  no  such 
effective  devise,  as  had  been  supposed  by  the  High  Court,  of  the  sur- 
plus proceeds  for  the  benefit  of  the  heirs  of  the  testator  and  of  his  four 
brothers  in  equal  shares  ;  and  if  attempted  it  would  have  been  too  remote 
and  ineffectual  for  the  reason  explained  in  the  Tagore  case  (1).  Supposing 
that  Asutosh  came  in  as  shebait,  giving  maintenance  to  all  the  members 

(1)  I.A.  Sup.  Vol.  47  =  9  B.L.R.  377, 
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1888       of  the  families  respectively,  how  long    was   that    state   of   things   to   last  ? 
MAY  3.       And,    as   addressed  only  to    the    point   of   res  judicata,    these  [ill]  ques- 

tions  were  not  such  as   had    arisen    when   the    suit   of    1863    was    before 

PRIVY       tne   Courts.     Circumstances     had     varied     the    position    of    the    parties 

COUNCIL.    since  the  judgment  of  1865.     That  decision  it  was  not   sought   to   dispute. 

16~jr~io3     But    the    estate    with    the    accumulations    of    after     years     could     not 

(P.C.)=      have   vested   in  its  entirety.     The  judgment    in   Sonatun  Bysak  v.  Juggut 

15  LA.  159=  Soonderee  Dossee  (1)  did  not  completely  decide   the  question.     If   it    were 

12  Ind.  Jur.  contended   that   this    should  have  been  brought  forward  by  the     present 

SaWc  J     Pontiff  when  defendant  in  the  suit  of  1863,  the  answer  was  that  the  state 

2*6.  "  '    °f  things  now  existing  had  not  then  arisen.     He  referred  to  the    judgment 

in  Soorjeemonee  Dassee  v.  Denobundo  Mullick  (2). 

Mr.  J.  D.  Mayne  and  Mr.  C.  W.  Arathoon,  for  the  respondents  and 
cross-appellants,  were  not  called  upon. 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered  by 

LORD  HOBHOUSE. — Their  Lordships  do  not  think  it  necessary  to 
call  upon  counsel  for  the  respondents ;  but  they  are  of  opinion,  after 
hearing  the"  very  elaborate  and  careful  argument  of  Mr.  Doyne,  that  they 
are  bound  to  decide  that  the  greater  portion  of  the  matter  comprised  in 
these  appeals  has  been  decided  in  a  former  suit. 

The  question  arises  under  the  will  of  the  testator  Ramkomul  which 
contains  a  gift  of  the  residue  of  his  estate  to  a  family  idol.  Then  he 
appoints  four  persons,  his  three  brothers  and  one  of  his  wives,  to  be 
shebaits  of  the  idol,  and  he  directs  them  to  perform  certain  matters  of 
ceremony  and  worship,  and  after  that  he  says,  "  the  family  of  us  five 
brothers  shall  be  supported  from  the  prosad,"  which  is  translated  "  the 
offerings  to  the  deity."  That  is  the  whole  of  the  will  that  contains  any 
gift,  excepting  specific  and  pecuniary  legacies,  to  the  members  of  his 
family. 

The  testator  died  in  the  year  1845,  and  the  property  was  managed 
apparently  in  accordance  with  the  will  by  one  or  other  of  his  brothers, 
who  were  shebaits  until  October  1879.  The  survivor  of  the  brothers  was 
named  Modhu  Sudon,  and  he  remained  in  the  management  for  a  great 
number  of  years.  He  died  in  1879,  and  then  his  son  Asutosh,  the 
defendant  in  the  present  suit,  took  the  office  of  shebaitship  and  the 
management  of  the  estate,  and  has  managed  it  ever  since.  There  seems 
to  have  been  no  quarrel  or  litigation  in  the  family  until  the  year  1863, 
when  the  plaintiff's  mother,  who  was  one  of  the  shebaits,  [112]  died,  and 
the  plaintiff  became  the  heir-at-law  of  the  testator.  Immediately  after 
that  event  she  applied  for  a  certificate  of  the  usual  kind  authorizing  her 
to  collect  the  assets  of  the  testator,  on  the  ground  that  she  was  entitled  to 
the  property  ;  that  is  to  say  she  challenged  the  validity  of  the  will.  This 
and  other  causes  seem  to  have  led  to  the  suit  of  1863,  which  is  the  suit 
that  bears  on  the  present  case. 

Now  the  construction  of  that  suit  was  in  this  fashion.  The  then 
shebait  was  Modhu  Sudon.  The  sons  of  Modhu  Sudon,  of  whom  the 
principal  appears  to  have  been  the  present  defendant  Asutosh, 
complained  that  he  had  made  improperly  a  sale  of  part  of  the  testator's 
property  to  one  Adhur  Chunder  Banerji.  They  also  complained  that  a 
person  of  the  name  of  Bissambher,  who  was  an  execution-creditor  of 

(1)  8  M.I.A.  69,  (2)  6  M.I.A.  526, 
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Ramkomul,  was  improperly   attaching  hfc  assets,    and  they  made    Modhu        1888 
Sudon,  Adhur  Chunder,  and  Bissambher  defendants   to  the  suit,  attacking       MAY  3. 
the  purchase  of  Adhur  Chunder  and  the  execution    proceedings  of  Bissam-         — 
bher.     But  they  also   made  this    present  plaintiff,  the   heir-at-law,    and  the      PRIVY 
other  members  of  the  family,  parties  to  the  suit,  and    the  suit  was   in  effect    ^OUNCIL' 
one  for  establishing  the  will  against  everybody  concerned.    The  prayer  was,     lg  c  1Q3 
"  that  the  Court  on  giving  effect  to  the  above  will   may  be    pleased     to  set      (P.C.)  = 
aside  the  purchase  by  the  defendant  Adhur.  "  release  the  items  attached  by  15  I. A.  189  = 
the  decree-holder,  and  prohibit  the  defendant  Modhu  Sudon  "  from  infring-  12  Ind^Jur. 
ing  the  terms  of  the  will  hereafter. ''  Sap  PC  J 

The  present  plaintiff  appeared  to  defend  that  suit,  and  in  her  defence  246*. 
she  raised  the  question  of  the  genuineness  of  the  will.  She  prayed  the 
Court,  "to  dismiss  this  unjust  claim  and  uphold  rights  which  I  have  to  the 
properties  left  by  my  deceased  father.  "  She  claimed  as  heir-at-law,  and 
on  the  face  of  her  written  statement  there  does  not  appear  to  be  any  ground 
stated  excepting  the  charge  as  to  the  genuineness  of  the  will.  But  when 
the  issues  came  to  be  stated  a  wider  question  was  propounded. 
There  was  not  only  an  issue  as  to  the  genuineness  of  the  will, 
but  a  further  issue  whether  or  no  the  plaintiffs  had  any  [113] 
right  to  have  instituted  the  suit.  That  is  a  very  vague  issue,  and  might 
mean  much  or  little,  but  what  it  did  mean  is  plain  from  the  judgment 
delivered  in  the  suit.  In  dealing  with  that  particular  issue  the  Principal 
Sudder  Ameen  says  this  :  "  The  Court  is  decidedly  of  opinion  that  the 
plaintiffs  have  a  right  of  action,  inasmuch  as  their  vested  right  has  been 
infringed  upon  by  the  acts  of  the  trustees,  "  that  is,  of  the  shebaits  ;  and, 
again,  "  that  the  plaintiffs  have  as  well  as  vested  right  of  maintenance 
from  the  prosad  of  the  idol,  as  a  contingent  one  of  superintendence  and 
management  of  the  endov  ed  property  cannot,  if  the  will  is  genuine,  be 
doubted  for  a  movement."  That  is  to  say,  he  held  that  the  plaintiffs  had 
a  right  of  action,  not  because  anything  was  given  directly  to  them,  but 
because  they  had  a  right  of  maintenance  through  the  prosad  of  the  idol. 
If  they  had  not  that  right  they  could  not  have  sued,  but  he  maintains 
the  gift  to  the  family  which  is  made  through  the  -sides  of  the  idol  from 
the  offerings  given  to  the  idol.  To  support  his  finding  upon  that  issue 
he  has  to  examine  the  will  very  elaborately.  He  does  so,  and  examines 
the  authorities  which  are  applicable  to  the  case,  and  the  conclusion  he 
arrives  at  is  this.  It  is  stated  several  times  over  in  the  judgment,  but  it 
is  only  necessary  to  quote  one  passage  from  the  record.  "  The  gravamen  of 
the  defendant's  contention  now  is,. that  the  endowment  was  illegal,  as  far 
as  the  Hindu  law  was  concerned,  and  it  was  only  nominal,  it  being  got  up 
by  the  brothers  of  the  testator,  who  were  chiefly  interested  in  giving  effect 
to  the  will.  On  carefully  weighing  these  objections,  and  considering  all  the 
surrounding  circumstances  of  the  case,  I  ar$  of  opinion  that  the  provisions 
of  the  will  are  no  more  repugnant  to  the  principles  of  the  Hindu  law  than 
was  the  endowment  created  by  it  nominal."  Then  he  refers  to  a 
decision  of  this  Board,  and  in  applying  it  to  the  present  case  goes 
on :  "  The  will  under  review,  after  providing  for  legacies,  created  an 
endowment  on  behalf  of  the  family  idol,  and  directed  to  appropriate  the 
surplusage,  if  any,  for  the  benefit  of  the  children  of  the  trustees.  Viewing 
then  the  will  in  its  true  light,  and  analysing  its  provisions  with  refer- 
ence to  the  principle  recognized  in  the  above  authoritative  ruling,  I 
am  of  opinion  that  the  will  is  perfectly  legal,"  and  he  decrees  accordingly  : 
"  That  the  suit  be  decreed  ;  that  the  will  be  declared  genuine,"  and 
so  forth,  and  he  gave  costs  against  the  present  plaintiff.  He  could, 

75 


16  Cal-  114  iNDlAN    DECISIONS,    NEW   SERIES  [Vol. 

1888       not    have    decreed  that    suit    unjess    he  had    held    that  there  was,    first, 
MAY  3.       [114]  a  valid     gift  to  the  idol,   and,    secondly,    that  the    plaintiffs  in    that 
suit,  who  were  not    heirs  of   the  testator   and    had  nothing  given  to  them 
.TRIVY       excepting  through  the  idol,  had  a  valid  gift  made  to  them. 

The    present    plaintiff  was  not    satisfied  with    that  decree,    and    she 
16 C.  103     appealed  to  the  High    Court,  and   one  of  the   grounds  of  appeal    was  thus 
(P.C.)=      stated:    "  The  alleged    will    of  Ramkomul   Mukerji,  even  if    genuine,  was 
15  I.A.  159=  revoked  by  his  conduct,  and  is  invalid  under  the  Hindu  law,  and  indefinite 
410=5UI>   anc^  incapable  of  being  carried  out  with  reference  to  the  different  provisions 
Bar.  P.C.J.    of  it,  the  trust    being    nominal,  "  that    is,  illusory.     Another    ground  was, 
246.         •«  that  the  rights  of  all    parties   under  the  will,  if    genuine,  have    not  been 
properly  interpreted. ''     Upon  that  the    High  Court   again    examined   the 
question  of  the   validity  of  the    will.     It  appears  to  have  been   argued    on 
behalf  of  the  defendant   Bissambher    more  than    on    behalf  of   the  defend- 
ant   Kamini,    the    present    plaintiff,    but    it    was    argued    before    them 
"  that,  while   holding  the   will  to  have  been    really    signed  and    registered 
by  Ramkomul,  we  should  consider  it   as   a  scheme   for  retaining    property 
which  was  in  reality  joint  in  the    hands  of  all    the  members,  and    for  hold- 
ing the  creditors  of  the  estate  or  of  any  member  of  the  family  at  defiance.  " 
They  examine   the  arguments   against  the    validity  as  distinguished    from 
the  genuineness  of   the  will,  and  hold  that   it  is  valid,    and    they    sum  up 
thus :     "  On  the    whole    then  we    think    that  the    arguments    both    for 
Kamini  and  for  Bissambher,  that  the    will  is  either  a    nullity  or  a    disguise 
to  throw  dust   in  the  eyes   of  creditors,    fail  when    weighed    against  "  the 
considerations  that  they  mention  ;  and    they  conclude    "  that  the    decision 
of  the  Principal  Sudder  Ameen  is  in  every    point  of  view   fit  for   confirma- 
tion. "     They  therefore  dimiss  the  appeal  with  costs. 

Their  Lordships  take  that  to  be  a  decision  that  the  will  contains  a 
gift  of  the  entire  property  to  the  idol ;  that  the  members  of  the  family 
take  only  maintenance  from  the  offerings  made  to  the  idol ;  and  that  it  is 
a  legal  and  valid  gift  in  every  respect. 

Now  what  is  the  present  suit  ?  The  present  suit  appears  to 
their  Lordships  to  be  founded  upon  the  total,  or  at  least  the  partial, 
invalidity  of  the  will.  The  first  prayer  of  the  plaint  is  "That  upon 
a  proper  interpretation  of  the  will  of  the  said  [115]  Ramkomul  Mukerji 
the  Court  will  be  pleased  to  determine  and  settle  those  provisions 
which  are  valid  and  lawful,  and  those  which  are  illegal  and  invalid." 
Unless  something  in  the  will  is  illegal  and  invaliJ  the  plaintiff  has  no 
title  whatever  to  get  accounts  or  possession,  or  to  do  anything  but 
to  make  a  claim  to  the  shebaitship.  That  she  may  do  on  the  supposition 
of  the  entire  validity  of  the  will.  It  is  not  alleged  that  she  has  not 
received  proper  maintenance  out  of  the  offerings  to  the  idol.  She  sues 
on  the  ground  that  there  is  son*e  invalidity  somewhere  in  the  will,  and 
that  she,  as  heir-at-law,  is  entitled  to  take  advantage  of  it. 

Upon  that  view  of  the  suit  the  Subordinate  Judge  held  that  the 
matter  must  be  taken  to  be  res  judicata,  having  regard  to  the  issues  decided 
in  the  suit  of  1863,  and  he  ordered  that  the  plaintiffs  claim  to  get  the 
estate  of  her  deceased  father  by  right  of  inheritance  be  dismissed.  He 
also  dismissed  the  plaintiffs  claim  for  a  partition,  and  he  declared  that 
the  heirs  and  descendants  of  the  five  brothers,  "  who  are  by  Hindu  law 
entitled  to  maintenance  from  them,  shall  be  entitled  to  participate  in  the 
daily  frosad  of  "  the  idol,  and  to  reside  in  a  certain  dwelling-house  which 
was  another  matter  in  dispute.  Her  claim  to  be  the  preferential  shebait 
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of  the  idol  was  dismissed,  not  as  res  jndicata,  but  as    not  warranted   by  the        1888 
will.  MAY  3. 

An  appeal  was    preferred  from  that   decree  to  the  High    Court,  which         — 
differed  in  opinion   from  the  Subordinate  Judge.  On  reading  the  judgment      *RIVY 
of  the  High   Court  it  does  not  appear  that   they  noticed  the  suit  of  1863  at    COUNCIL. 
all.     They    do  notice    the   plaintiff's  application  for   a   certificate  in    1863,     i6"c"~io3 
but   the    suit  they    leave  entirely  unnoticed.     Why   that    happened    is  not     (p.c.')  = 
explained,    but   it   is  a  matter  complained  of  in  the   cross-appeal  presented  15  I. A.  159= 
by  Asutosh.     Their  Lordships  are  left  without  any  means  of  understanding  12  Ind.  Jur. 
how  it    was  that  the  judgment  came  to   be    delivered  without  any  observa-    _       pJ 
tion  upon    the  suit  of  1863.     However,    the  matter  has    been  fully   argued     'ai>246. 
now,  and  their  Lordships  are  of  opinion   that  the  view  of  the   Subordinate 
Judge  was  right. 

The  case  is  governed  by  s.  13  of  X  of  1877,  and  the  question  is 
whether  the  point  now  raised  is  a  point  heard  and  decided  by  the  Court 
in  1863,  in  a  suit  in  which  the  present  plaintiff  was  defendant,  and  the 
present  defendants  were  plaintiffs.  Their  Lordships'  reasons  have  been 
assigned  for  thinking  that  the  [116]  question  of  the  invalidity  of  the  will 
was  a  point  decided  in  that  suit ;  that  it  was  decided  that  the  will  was 
wholly  valid,  and  passed  the  entire  estate  to  the  idol ;  and  that  the  same 
question  cannot  now  be  raised. 

Their  Lordships  express  no  opinion  whatever  whether  they  agree  or 
disagree  with  the  High  Court  on  the  construction  of  the  will  of  Ram- 
komul.  It  may  be  that  the  opinion  of  the  High  Court  now  expressed  is 
preferable  to  the  opinion  of  the  High  Court  expressed  in  the  suit  of  1863, 
but  they  consider  that  that  question  is  not  open  to  them.  The  matter 
was  decided  between  the  parties  and  never  can  be  re-opened. 

Then  there  remains  only  one  question  to  be  decided  in  the  suit,  and 
that  is  whether  the  plaintiff  has  a  preferential  title  to  be  shebait.  That 
depends  upon  one  sentence  in  the  will,  which  was  written  in  Bengali  and 
their  Lordships  have  only  the  English  translation.  The  English  transla- 
tion is  by  no  means  easy  to  interpret.  It  seems  there  is  some  difficulty 
also  in  the  Bengali  original,  but  the  Subordinate  Judge  was  able  to  criticise 
the  Bengali  grammar,  and  he  delivered  as  his  opinion  that  the  effect  of  the 
will  was  to  constitute  as  shebait  the  senior  in  age  of  the  heirs  of  the 
original  shebaits.  The  actual  senior  has  disclaimed.  The  defendant  Asutosh 
is  the  next  senior  in  age,  and  therefore  the  Subordinate  Judge  held 
that  Asutosh  is  the  proper  shebait.  The  High  Court,  without  discussing 
the  matter,  have  agreed  with  him,  and  their  Lordships,  being  unable 
to  appreciate  the  exact  sense  of  the  Bengali  sentence,  can  only  say  that 
no  reason  has  been  assigned  to  them  why  they  should  differ  from  the 
opinion  of  both  the  Courts  below. 

The  result  is  that  the  appeal  of  the  plaintiff  wholly  fails  and  the 
cross-appeal  wholly  succeeds.  The  High  Court,  in  their  Lordships'  opinion, 
ought  to  have  dismissed  the  appeal  .to  them  with  costs,  and  their  Lordships 
will  now  humbly  advise  Her  Majesty  to  make  a  decree  to  that  effect,  and 
the  usual  consequences  will  follow.  The  appellant  Kamini  must  pay  the 
costs  of  the  appeal  and  the  cross-appeal. 

Appeal  dismissed  ;  cross-appeal-allowed. 

Solicitors  for  the  appellant :  Messrs.  Barrow  &•  Rogers. 
Solicitors      for     the       respondents     and     cross-appellants  :     Messrs. 
T.  L.  Wilson  &  Co. 
C.  B. 

77 


16  Cal.  117 


[Vol. 


1888 

DEC.  7. 

APPEL- 
LATE 
CIVIL. 

16  C.  117. 


[117] 


16  C.  117. 
APPELLATE  CIVIL. 


Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Banerjee. 


KALUP  NATH  SINGH  (Plaintiff]  v.  LALA  RAMDIIN  LAL 
AND  OTHERS  (Defendants]*      [7th  December,  1888.] 

Partition— Suit  to  stay  Partition  by  Collector— Beng.  Act  VIII  of  1876,  ss.  26.  105— 
Specific  Relief  Act  (I  of  1877).  s.  42 — Declaration  of  specific  rights— Limitation. 

A  person  bringing  a  suit  under  s.  42  of  the  Specific  Relief  Act  to  stay  a  parti- 
tion directed  by  the  Collector  under  Beng.  Act  VIII  of  1876.  on  the  ground  that 
a  private  partition  has  already  been  come  to,  must  prove  not  only,  that  there 
has  been  a  private  partition,  but  also  that,  under  that  partition,  he  is  entitled 
to  and  was  in  possession  of,  in  severally  some  specific  portion  of  the  property 
again  sought  to  be  partitioned  by  the  Collector  ;  and  such  person  is  entitled  to 
no  declaration  affecting  the  rights  of  other  shares  in  the  parent  estate.— Khoobun 
v.  Wootna  Churn  Singh  (1)  distinguished. 

Seinble. — Section  26  of  Beng  Act  VIII  of  1876  does  not  bar  the  right  to  bring 
an  action,  but  merely  limits  the  effect  of  the  decree  unless  the  action  is  brought 
within  a  certain  time. 

[R.,  16  C.W.N.  639=13  Ind.  Cas.  123.] 

Tnis  was  a  suit  under  s.  42  of  the  Specific  Relief  Act  brought  on  the 
25th  September  1886,  for  the  purpose  (of  staying  certain  butwara  pro- 
ceedings directed  to  be  effected  by  an  order  of  the  Board  of  Revenue,  dated 
the  8th  April  1886,  which  order  confirming  the  order  of  the  Collector, 
decided  that  there  was  no  sufficient  evidence  of  a  private  partition  having 
taken  place  regarding  the  land  in  suit.  The  plaintiff  alleged  that  he  was 
one  of  the  proprietors  of  Mehal  Soa,  which  consisted  of  eight  villages, 
entered  as  an  entire  estate  in  the  Collector's  towzi ;  that  the  whole  of  this 
mehal  had  been  privately  partitioned  between  the  several  co-sharers,  and 
that  therefore  no  further  partition  proceeding  could  be  had  under  Beng. 
Act  VIII  of  1876. 

The  defendants  contended  that  the  mehal  had  not  been  privately 
partitioned,  and  that  the  question  was  res  judicata, 

[118]  The  Subordinate  Judge  found  that  there  had  been  a  private 
partition,  and  that  a  certain  portion  of  the  mehal,  which  was  in  jungle, 
was  joint ;  he  therefore  held  that  the  butwara,  proceeding  under  the  Act 
•hould  be  stayed,  save  as  regards  a  portion  of  the  estate  which  was  under 
jungle. 

The  defendants  appealed  to  the  District  Judge,  contending  for  the  first 
time  that  the  suit  was  barred  by  limitation  under  s.  26  of  Beng.  Act  VIII 
of  1876  ;  the  District  Judge  held  that  the  suit  was  so  barred,  the  plaint 
not  having  been  filed  till  more  than  five  months  after  the  Board's  order 
for  butwara,  and  the  decree  of  the  Lower  Court  being  of  such  a  nature  as 
to  affect,  the  progress  of  the  proceedings  taken  under  the  Act  ;  he  therefore 
reversed  the  decision  cf  the  Subordinate  Judge. 

The  plaintiff  appealed  to  the  High  Court. 

*  Appeal  from  Appellate  Decree  No.  554  of  1888,  against  the  decree  of  H.  F. 
Mathews,  Esq.,  Judge  of  Shahabad,  dated  the  15th  of  December  1887,  reversing  the 
decree  of  Baboo  Koilash  Chunder  Mukerjee,  Subordinate  Judge  of  that  district,  dated 
the  7th  June  1887. 

(1)  3  C.L.R.  453. 
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Baboo  Abinash  Chunder  Banerjee,  for  the  appellant,  contended  that  1888 
s.  26  of  Bang.  Act  VIII  of,  1876  did  not  apply,  and  that  private  partition  DEC.  7. 
had  been  sufficiently  proved,  citing  Khoobun  v.  Wooma  Churn  Singh  (1).  . 

Baboo  Mohesh  Chunder  Chowdhry,  for  the  respondents. 

LAXE 

JUDGMENT.  CIVIL. 

The   judgment   of   the   Court   (PETHERAM,    C.J.,    and    BANERJEE,    J.)     iec.  117. 
was  delivered  by 

PETHERAM,  C.J. — This  is  a  suit  brought  by  the  plaintiff  against  the 
defendants  to  obtain  certain  declarations,  and  the  facts  of  the  case  are,  that 
the  plaintiff  and  the  defendants  are  co-sharers  in  a  mehal  called  Mehal 
Soa,  and  that  the  defendants  had  taken  proceedings  before  the  Collector  for 
the  purpose  of  having  that  mehal  partitioned  amongst  the  co-sharers. 
The  plaintiff  objects  to  these  proceedings  on  the  ground  that  the  mehal  in 
question  has  already  been  partitioned,  and  he  has  accordingly  brought 
this  suit. 

There  are  six  prayers  to  the  plaint.  They  are  :  («)  that  it  be  declared 
that  the  lands  of  Mehal  Soa  have,  from  before,  been  separately  in  posses- 
sion of  the  puttidars  according  to  private  partition  ;  (b)  that  it  be  declared 
that  the  defendants,  the  applicants  for  the  butwara,  have  no  right  to  get  it 
partitioned  by  the  Collectorate  ;  (c)  that  the  orders  of  the  Revenue  Court, 
[119]  the  last  of  which  was  passed  by  the  Board  of  Revenue  on  the  8th 
April  1886,  be  set  aside  ;  (d)  that  a  rubocar  be  sent  to  the  Collectorate  of 
this  district  for  stopping  the  butwara  proceedings  till  the  disposal  of  this 
case  by  the  Court ;  (e]  that  such  other  relief  be  granted  by  the  Court  as 
the  plaintiff  may  be  entitled  to;  and  (/)  that  costs  be  awarded  against 
the  contending  defendants. 

The  vSubordinate  Judge  who  tried  the  case  has  practically  granted 
all  the  prayers  of  the  plaint,  and  the  District  Judge  before  whom  the 
matter  came  on  appeal  has  reversed  his  decree  and  has  dismissed  the 
suit,  on  the  ground  that  the  whole  claim  is  barred  by  p.  26  of  Beng.  Act 
VIII  of  1876. 

It  is  not  necessary  for  us  to  say  anything  in  this  case  with  reference 
to  any  of  the  prayers  in  the  plaint,  except  prayer  (a),  because  they  are 
practically  abandoned,  and  with  reference  to  (a)  the  judgment  of  the 
Subordinate  Judge  is  a  short  one.  With  reference  to  that  prayer,  he 
declares  that  there  is  a  private  partition  in  the  mehal. 

As  I  said  just  now  the  District  Judge  has  dismissed  the  suit  on  the 
ground  that  it  is  barred  by  limitation  by  s.  26.  As  to  that  I  think 
it  is  enough  for  us  to  say  that  we  do  not  agree  with  the  Judge  in  his  view 
of  the  section.  That  section  does  not,  in  my  opinion,  bar  the  right  to 
bring  an  action  ;  it  only  limits  the  effect  of  the  decree,  unless  the  action  is 
brought  within  a  certain  time.  But,  although  we  do  not  agree  with  the 
Judge  in  the  reasons  for  which  he  dismissed  the  suit,  we  think  he  was 
right  in  dismissing  it. 

As  I  said  just  now,  the  only  prayer  of  the  plaint  which  is  pressed 
upon  us  is  the  part  which  declares  that  there  has  been  a  private  partition 
among  the  co-sharers  in  the  mehal.  That  being  so,  it  follows  that  this  is 
a  suit  brought  under  the  provisions  of  s.  42  of  the  Specific  Relief  Act. 
That  section  states  :  "  Any  person  entitled  to  any  legal  character  or  to  any 
right,  as  to  any  property,  may  institute  a  suit  against  any  person  denying, 
or  interest  to  deny,  his  title  to  such  character  or  right,  and  the  Court 

(1)  3C.L.R.  453, 
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may  in  its  discretion  make  therein  a.  declaration  that  he  is  so  entitled, 
and  the  plaintiff  need  not  in  such  suit  ask  for  any  further  relief." 

In  this  case  the  plaintiff  has  brought  this  suit  for  the  purpose 
of  having  it  declared  that  there  has  been  this  [120]  partition,  and  that 
by  this  partition  he  is  entitled  to  some  portion  of  the  property  in 
severalty  ;  and  if  what  he  had  done  had  been  to  bring  a  suit  to  declare  that 
he  was  entitled  in  severalty  to  some  specific  portion  of  property,  then  no 
doubt  he  would  have  been  entitled  to  that  relief  if  he  proved  it.  But  then 
he  would  have  had  to  prove  much  more  than  he  has  proved  in  this  case. 
He  would  have  had  to  prove  that  there  had  been  a  private  partition,  and 
he  would  have  had  to  prove  that  under  that  partition  he  was  entitled  to, 
and  was  in  possession  of,  some  specific  area  within  this  mehal.  But  he 
is  not  entitled,  I  apprehend,  to  any  declaration  unless  it  affects  his  right 
to  some  specific  property.  In  this  case,  the  decree  falls  short  of  that ; 
because  it  only  declares  that  there  has  been  a  private  partition  which 
does  not  carry  the  matter  far  enough,  and  in  addition  to  that  it  professes 
to  affect  the  rights  of  other  parties  who  were  not  litigating  those  rights. 
The  only  thing  the  plaintiff  was  entitled  to  was  a  declaration  with  refer- 
ence to  his  own  property,  and  his  own  property  according  to  his  own 
case  is  some  specific  area  within  this  mehal,  not  indicated  by  this  decree. 

The  question  then  arises  whether  we  can  remand  this  case  so  as  to 
enable  the  parties  to  get  their  rights  tried.  If  we  remanded  the  case  we 
should  have  to  remand  it  for  fresh  evidence  to  be  taken,  and  for  the  case 
to  be  tried  on  different  lines,  and  for  a  finding  to  be  come  to  as  to  what 
specific  pieces  of  land  the  plaintiff  is  entitled  to  under  the  alleged  parti- 
tion. That  would  not  only  involve  the  taking  of  fresh  evidence  and  a 
fresh  trial  but  also  an  amendment  of  the  plaint.  We  do  not  think  that 
any  good  purpose  would  be  served  by  our  adopting  such  a  course,  because 
all  the  costs  which  have  been  already  incurred  would  be  thrown  away, 
and  in  fact  it  would  be  the  same  as  if  a  fresh  suit  had  been  brought. 
Under  these  circumstances  we  think  that  the  judgment  of  the  District 
Judge  dismissing  the  suit  was  right. 

Our  attention  has  been  called  to  the  case  of  Khoobun  v.  Wooma 
Churn  Singh  (1)  as  showing  that  such  a  suit  as  this  can  be  maintained, 
although  the  specific  land  to  which  the  plaintiff  claimed  to  be  entitled  is 
not  declared.  But  in  that  particular  case  the  specific  land  does  not  seem  to 
have  been  in  dispute.  [121]  The  fact  there  was  that  all  the  co-sharers  in 
the  village  were  admittedly  in  possession  of  specific  pieces  of  land,  and  the 
only  question  between  the  parties  was  whether  the  partition  had  given  them 
the  title  to  the  partitioned  land.  This  distinguishes  that  case  from  the 
present  one,  and  therefore  in  our  opinion  that  case  does  not  conflict  with 
our  decision  in  the  present  case. 

For  the  reasons  then  which  I  have  given  we  think  that  the  judgment 
dismissing  the  suit  was  right  although  we  do  not  agree  with  the  reasons 
which  the  District  Judge  has  given  for  dismissing  it.  In  the  result  this 
appeal  must  be  dismissed  with  costs. 

T.  A.  P.  Appeal  dismissed. 


(1)  3  C.L.R.  453. 
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CRIMINAL  REVISION.  Nov.jo. 

Before    Mr.    Justice   Macphevson   and   Mr.   Justice    Tvevelyan.  CRIMINAL- 
REVISION. 

IN     THE     MATTER     OF     MADHUB    CHUNDER     MOZUMDAR  jg  (j    jjl. 

(Petitioner)   v.    NOVODEEP   CHUNDER    PUNDIT    (Opposite   Party).* 
[10th  November,  1888.] 

Criminal  Procedure  Code  (Act  X  of  1882),  s.  487— Judicial  proceeding— Sanction  to 
prosecute — Criminal  appeal,  hearing  of  by  District  Judge  who  has  granted 
sanction  to  prosecute — Penal  Code,  s.  210. 

A  complainant  applied  to  a  Munsif  for  sanction  to  prosecute  a  decree-holder 
for  an  offence  under  s.  210  of  the  Penal  Code,  and  upon  the  Munsif's  refusing 
such  application  preferred  an  appeal  to  the  District  Judge,  who  granted  the 
sanction  asked  for.  The  decree- holder,  having  been  prosecuted  and  convicted 
before  a  Deputy  Magistrate,  preferred  an  appeal,  which  came  on  for  hearing 
before,  and  was  disposed  of  by,  the  same  District  Judge  who  had  granted  the 
sanction. 

Held,  that  the  words  "  shall  try  any  person,"  as  used  in  s.  487  of  the  Code  of 
Criminal  Procedure,  include  the  bearing  of  an  appeal,  and  that  tbe  hearing  of 
the  appeal  from  the  order  of  the  Munsif  refusing  sanction  was  a  judicial  pro- 
ceeding within  the  meaning  of  the  Code,  and  consequently  that,  under  the  pro- 
visions  of  s.  487,  the  District  Judge  had  no  jurisdiction  to  entertain  the  appeal 
against  the  judgment  and  sentence  passed  by  the  Deputy  Magistrate. 

[Overruled,  16  C.  766  (770)  (P.B.).] 

THE  facts  which  gave  rise  to  this  application  were  as  follow  :  On 
the  I5th  September  1885  the  petitioner,  Madhub  Chunder  Mozumdar, 
obtained  a  decree  for  Rs.  44-7-6  against  Novodeep  Chunder  Pundit  and 
his  brother  in  the  Chandpur  Munsif's  Court.  [122]  On  the  12th  Decem- 
ber 1887  the  petitioner  took  out  execution  of  the  decree  against  his 
judgment-debtors ;  and,  although  they  declared  that  the  decree  had  been 
already  satisfied,  they  were  compelled  to  pay  the  amount  decreed  into 
Court,  as  satisfaction  of  the  decree  had  never  been  certified  to  the  Court. 

On  the  9th  January  1888  Novodeep  and  his  brother  preferred  a 
complaint  before  the  Magistrate  against  the  petitioner  charging  him  with 
offences  under  ss.  210  and  417  of  the  Indian  Penal  Code  in  respect  of  the 
execution  of  the  decree,  and  were  ordered  by  the  Magistrate  to  procure  the 
Munsif's  sanction  to  prosecute  within  seven  days.  On  the  20th 
January  the  complainants  applied  for  permission  to  withdraw  the  charge, 
on  the  ground  that  they  were  about  to  take  proceedings  against  the 
petitioner  in  the  Civil  Court.  They  at  the  same  time  stated  in  their 
application  that  they  would  come  forward  at  a  future  time  with  the 
Munsif's  sanction  for  the  prosecution  of  the  petitioner.  The  Magistrate 
thereupon  dismissed  the  complaint  under  s.  203  of  the  Criminal  Procedure 
Code.  Some  time  afterwards  the  judgment-debtors  obtained  a  decree 
for  the  refund  of  their  money  against  the  decree-holder  (the  petitioner), 
and  applied  to  the  Munsif  for  sanction  to  prosecute  him.  Sanction  was 
refused  by  the  Munsif,  but  was  granted  by  the  District  Judge  upon  an 
application  being  made  to  him. 

Thereupon  the  present  prosecution  was  instituted,  and  resulted  in  the 
conviction  of  the  petitioner  under  s.  210  of  the  Indian  Penal  Code  by  the 
Magistrate,  who  sentenced  him  to  six  months'  rigorous  imprisonment  and 

*  Criminal  Revision  No.  351  of  1888. 
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1888       a  fine  of  Rs.  100,  or  in  default  of   payment  of  such  fine  to  a  further  period 
Nov.  10.     of  1|  months'  rigorous  imprisonment. 

CRIMINAL  Against  that  conviction   and   sentence  the  petitioner  appealed  to  the 

REVISION.  District  Judge,  who  dismissed  the  appeal. 

— -  The   following  is   the  material  portion  of  the  judgment  of  the  District 

16  C,  121.  Judge:— 

"  It  is  contended  in  appeal  that  the  Magistrate,  having  once  dismissed 
the  case  under  s.  203  of  the  Criminal  Procedure  Code,  had  no  power  to 
take  it  up  again  of  his  own  motion.  I  have  carefully  considered  the  argu- 
ments on  this  point  advanced  by  the  learned  pleader  for  the  defence,  but  I 
am  unable  to  accept  them.  It  is  not  at  [123]  all  clear  from  the  terms  of  s.  437 
of  the  Criminal  Procedure  Code  that  it  is  only  the  District  Magistrate 
who  can  of  his  own  motion  take  up  again  a  complaint  already  dismissed 
under  s.  203  of  the  Criminal  Procedure  Code,  and  I  do  not  think  it  can 
have  been  the  intention  of  the  Legislature  to  tie  the  hands  of  Subordinate 
Magistrates,  and  especially  Sub-Divisional  Magistrates,  in  the  manner 
contemplated  by  such  a  very  strict  interpretation  of  the  section.  Even 
allowing,  however,  that  the  proceedings  of  the  Magistrate  in  the  present 
case  were  irregular,  I  think  the  irregularity  is  cured  by  s.  537  of  the 
Criminal  Procedure  Code,  as  the  accused  does  not  appear  to  have  been  in 
any  way  prejudiced  in  his  defence  by  the  action  of  the  Magistrate.  On 
the  legal  ground,  therefore,  this  appeal  must  fail. 

"  The  other  ground  taken  by  the  appellant  is  that  the  evidence  for 
the  prosecution  is  untrustworthy.  I  am  unable  to  agree  in  this  view.  The 
evidence  of  the  prosecutor  and  of  his  nephew,  Rukini,  as  to  the  voluntary 
payment  in  Falgoon,  1292  B.S.,  of  the  decretal  amount  by  the  judg- 
ment-debtors to  the  decree-holder  (appellant)  is  corroborated  by  the 
certified  copy  of  the  decree,  which  bears  an  endorsement  in  what  clearly 
appears  to  be  the  appellant's  handwriting,  to  the  effect  that  the  decree  has 
been  satisfied.  The  appellant  fails  to  show  that  this  document  came  into 
the  hands  of  the  prosecutor  in  any  other  way  than  that  alleged  by  the 
prosecutor,  viz.,  that  he  received  it  from  the  appellant ;  and,  this 
being  so,  and  considering  that  the  handwriting  of  the  endorsement  so 
closely  resembles  the  admitted  handwriting  of  the  appellant,  I  be- 
lieve that  the  prosecutor  is  speaking  the  truth  in  saying  that  he  had 
already  paid  the  money  when  the  appellant  took  out  execution  against 
him. 

"On  the  whole,  after  careful  consideration  of  the  case,  I  have  no 
doubt  that  the  appellant  has  been  rightly  convicted.  The  sentence  is 
severe,  but  I  am  not  prepared  to  say  it  is  excessive.  The  appeal  is 
dismissed." 

The  petitioner  thereupon  applied  to  the  High  Court  under  its  revi- 
sional  powers  to  send  for  the  record  and  to  set  aside  the  conviction  and 
sentence  upon,  amongst  others,  the  following  grounds  : — 

(1)  That  as  the  complaint  of  the  complainant  had  been  once  dismissed 
under    s.    203    of    the    Criminal     Procedure     Code,    the    [124]    Deputy 
Magistrate  had  no  jurisdiction  to  entertain  the  complaint  unless    empower- 
ed  by   the  High   Court   or   Court   of    Sessions,  or  District  Magistrate,  in 
accordance  with  the  provisions  of  s.  437  of  that  Code. 

(2)  That  the  Court  of  appeal   had    erred    in  law  in    holding   that  the 
said   defect  of   jurisdiction  was  cured  by  s.  537  of  the  Criminal  Procedure 
Code, 
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(3)  That  as  the  question  raised  on  the  merits  related  to   the   discharge        1888 
or   satisfaction   of   a  decree,  and  as  the  complainant,  the  judgment-debtor,     Nov.  10. 
did  not  admittedly  raise  this   objection .  in    the   execution    department,   the  _   " 
Courts    below   had   erred  in  law  in  having  recognised  such  alleged  private  p1 
adjustment,  and  in  having  allowed  him  to   adduce    oral   evidence   on   that          ls  ON' 

Pomt-  16  C.  121. 

(4)  That   the   learned   Judge    having   granted    sanction  ought  not  to 

have  heard  the  appeal  under  s.  487  of  the  Criminal  Procedure  Code. 

Upon  that  application  a  rule  was  issued  which  now  came  on  to  be 
heard. 

Mr.  M.  Ghose  and  Baboo  Kashi  Kant  Seal,  for  the  petitioner. 

Baboo  Surendro  Nath  Mutty  Lall,  for  the  opposite  party. 

JUDGMENT. 

•    The  judgment   of  the   High   Court   (MACPHERSON     and  TREVELYAN, 
JJ.)  was  delivered  by 

TREVELYAN,  J. — Two  main  questions  have  been  argued  before  us. 
In  the  first  place  it  is  contended  that  the  Judge  had  no  jurisdiction  to 
entertain  the  appeal,  and  secondly  that  no  offence  had  been  committed. 

The  first  question  turns  upon  the  construction  of  s.  487  of  the  Code  of 
Criminal  Procedure.  The  Sessions  Judge  who  tried  the  case,  Mr.  Cameron, 
had  given  sanction  for  the  institution  of  the  charge.  The  charge  was  one 
under  s.  210  of  the  Indian  Penal  Code  for  causing  a  decree  to  be  executed 
against  the  complainant  after  it  had  been  satisfied.  The  Munsif  had 
refused  sanction  ;  the  Judge  had  given  it.  A  prosecution  was  accordingly 
instituted,  and  the  case  was  heard  by  a  Deputy  Magistrate,  and  then  came 
up  on  appeal  before  the  Judge  who  had  given  sanction. 

Section  487  provides  that,  except  as  provided  in  certain  of  the  preced- 
ing sections,  no  Judge  of  a  Criminal  Court  or  Magistrate  [125]  other 
than  a  Judge  of  the  High  Court  shall  try  any  person  for  any  offence 
referred  to  in  s.  195,  when  such  offence  is  committed  before  himself  or  is 
brought  under  the  notice  of  such  Judge  or  Magistrate  in  the  course  of  a 
judicial  proceeding. 

In  the  first  place  there  can  be  no  doubt,  we  think,  that  the  trial  of 
an  appeal  is  included  in  the  expression  "  shall  try  any  person."  The 
offence  which  is  charged  was  undoubtedly  an  offence  referred  to  in  s.  195, 
and  the  offence  charged  here  is  one  of  the  offences  mentioned  in  that 
section.  The  only  real  question  as  to  the  applicability  of  s.  487  is, 
whether  the  offence  was  brought  under  the  notice  of  this  Judge  in  the 
course  of  a  judicial  proceeding. 

With  regard  to  that  there  can  be  no  doubt  that  the  hearing  of  the 
appeal  from  the  order  refusing  the  sanction  was  a  judicial  proceeding 
within  the  meaning  of  the  Code  of  Criminal  Procedure.  That  Code 
defines  "  judicial  proceeding  "  as  any  proceeding  in  the  course  of  which 
evidence  is  or  may  be  legally  taken.  On  the  appeal  from  the  order  of  the 
Munsif  refusing  sanction,  the  Judge  undoubtedly  had  power  to  take  evid- 
ence, and  therefore  it  was  a  judicial  proceeding,  and  it  was  in  the  course 
of  that  proceeding  that  the  offence  was  brought  under  his  notice,  because 
the  appeal  was  with  reference  to  the  refusal  to  sanction  the  prosecution. 
When  that  offence  is  established,  s.  487  applies,  and  the  Judge  had  no 
jurisdiction  to  entertain  the  appeal. 

With  regard  to  the  second  objection,  inasmuch  as  there  will  be  a  fresh 
trial,  we  think  it  undesirable  to  prejudge  the  question  now.  It  will  be 
open  to  the  defendant  to  argue  it  when  the  appeal  is  heard  and  all  the 
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1888        facts  have  been  gone  into  (1).     Under  the  circumstances  we  think  it  would 

Nov.  10.      be  better  that  the  appeal  should  be  heard  in  this  Court,  and  we  direct    that 

CRIMINAL    '*  *°    ^e    so    nearc''    an(^  *nat  no^ce  thereof  be  given  to  both  parties  and  to 

D..,  the  Magistrate.     The  prisoner  to  be  released  on  bail  to  the    satisfaction    of 

KEVISION.  b.  .  r   , 

the  Magistrate  pending  the  hearing  oi  the  appeal. 

16  C.  121.  H.  T.  H,  Rule  wade  absolute. 


16  G.  126. 
[126]  CRIMINAL  APPEAL. 

Befove  Air.  Justice  Mitiev  and,  Mr.  Justice  Macpherson. 

MADHUB  CHUNDER  MOZUMDAR  v.  NOVODEEP  CHUNDER  PUNDIT.:;: 
[18th  December,   1888.] 

Penal  Code  (Act  XLV  of  1860).  s.  210— Civil  Procedure  Code  (Act  XIV  of  1882), 
s.  258 — Satisfaction  of  decree — Execution  of  decree — Fraudulently  executing 
decree  after  it  has  been  satisfied  when  satisfaction  has  not  been  certified  to  Court. 

A  decree-holder  having  proceeded  to  execute  his  decree  against  his  judgment- 
debtor,  the  latter  objected,  stating  that  the  decree  bad  been  already  satisfied, 
although  the  adjustment  thereof  had  not  been  certified  to  the  Court  as  required 
by  s.  258  of  the  Code  of  Civil  Procedure.  The  judgment-debtor,  being  under 
the  circumstances  compelled  to  deposit  the  amount  of  the  decree  in  Court, 
applied  for  and  obtained  sanction  to  prosecute  the  decree-holder  for  an  offence 
under  s.  210  of  the  Penal  Code.  It  was  contended  that  the  case  did  not  fall 
within  that  section,  as  the  satisfaction,  not  having  been  certified  to  the  Court, 
could  not  be  recognised  by  the  Court  executing  the  decree,  and  that  consequent- 
ly no  offence  had  been  committed. 

Held,  that  the  words  "after 'it  has  been  satisfied,"  used  in  s.  210  of  the 
Penal  Code,  indicate  only  the  fact  of  the  satisfaction  of  the  decree.  The  fact 
that  the  satisfaction  is  of  such  a  nature  that  the  Court  executing  the  decree 
could  not  recognise  it  does  not  prevent  the  decree-holder  from  being  properly 
convicted  of  an  offence  under  that  section. 

[R.,  16  C.W.N.  923=13  Ind.  Gas.  63.] 

THIS  was  an  appeal  from  the  order  of  a  Deputy  Magistrate  convict- 
ing the  appellant  and  sentencing  him  to  rigorous  imprisonment  and  a  fine, 
which  came  on  to  be  heard  by  the  High  Court  under  the  circumstances 
stated  in  the  preceding  case — [In  the  matter  of  Mad  hub  Chnndev 
Mozumdar,  petitioner  (2).] 

The  facts  of  the  case  are  fully  stated  in  the  report  of  that  case. 

Mr.  M.  Chose  and  Baboo  Kashi  Kant  Sen,  for  the  appellant. 

Mr.  Kilby,  for  the  Crown,  appeared  in  support  of   the  conviction. 

[127]  The  judgment  of  the  High  Court  (MITTER  and  MACPHERSON, 
II.)  was  as  follows  : — 

JUDGMENT. 

The  evidence  has  been  placed  before  us,  and  we  think  that  the  con- 
clusion to  which  the  lower  Court  has  come  on  that  evidence  is  right.  As 
regards  the  question  of  law  which  has  been  argued,  viz.,  that  the  present 
case  does  not  come  within  the  purview  of  s.  210  of  the  Indian  Penal  Code, 
because  the  satisfaction  of  the  decree  was  of  such  a  nature  as  could  not 
be  recognized  by  the  Court  executing  the  decree,  we  do  not  think  that  that 

*  Criminal  Appeal  No.  852  of  1888,  against  the  order  passed  by  D.  Cameron,  Esq., 
Sessions  Judge  of  Tipperah,  dated  the  31st  of  August,  1888,  affirming  the  order  passed 
by  Baboo  Bugola  P.  Mozumdar,  Deputy  Magistrate  of  Chaundpore,  dated  the  8th  of 
August  1888, 

(1)  See  next  case.  (2)  16  C.  121. 
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contention  is  valid.     The  words  of  the  section  are  :  "  Whoever  fraudulently  1888 

causes  a  decree  to  be  executed  against  any    person  after  it  has   been    satis-  DEC.  18. 

lied,  etc. "     The    words    "  after    it  has  been    satisfied "    indicate,    in  our  r   " 

opinion,  the  fact  of  its  satisfaction.     Merely  because   the    satisfaction    is  of  ^IJ 

such  a  nature  that  the  Court  executing   the    decree  could  not    recognise  it  PEAL> 

would  not  take  the  case  out  of  the  purview  of  the    section.     We    therefore  ie^j  126 
dismiss  this  appeal. 

H.  T.  H.  Appeal  dismissed. 


16  C.  127. 
APPELLATE   CIVIL. 

Before  Mr.  Justice  Mittev  and,  Mr.  Justice  Beverley. 


GUR  BUKSH  ROY  alias  GUR  BUKSH  SINGH  (Plaintiff)  v.  JEOLAL 
ROY  AND  OTHERS  (Defendants].-''      [20th  December,  1888.] 

Right  of  occupancy — Purchase  by  tenant  of  fractional  sha-e  of  proprietary  interest — 
Effect  of,  on  acquisition  of  right  of   occupancy — Beng.  Act    V  III  of  1869,  s.  6. 

A  tenani,  who  had  commenced  to  occupy  his  holding  on  the  13th  April  1871, 
acquned  by  purchase  in  the  year  1878  a  fractional  share  of  the  proprietary 
interest,  and  continued  to  occupy  the  hoiding  as  ryot  till  the  13th  May,  1885, 
when  he  was  dispossessed.  On  the  30th  March  1886  he  instituted  a  suit  to 
recover  possession,  alleging  that  he  had  acquired  a  right  of  occupancy.  It  was 
contended  that  owing  to  the  purchase  of  the  share  of  the  proprietary  interest,  he 
could  not  have  acquired  such  right. 

Held,  that  under  Beng.  Act  VIII  of  1869  there  was  nothing  to  prevent  such 
right  being  acquired  by  the  plaintiff  if  f.fter  his  purchase  he  continued  to  hold  the 
f  1283  land  as  a  ryot,  and  if  the  relation  of  landlord  and  tenant  existed  between 
himself  on  the  one  hand  and  the  proprietors  on  the  other,  and  if  the  period  for 
.which  he  so  held  extended  for  twelve  years  from  the  date  of  the  commencement 
of  his  holding. 

[R..  18  C.  121  (124);  H  Ind.  Gas.  738  (739)  ;  D  ,  1  C.W.N.  521  (528).] 

IN  this  suit  the  plaintiff  sought  to  recover  possession  of  some  4^ 
bighas  of  land,  alleging  that  he  held  the  same  as  tenant  and  had  acquired 
a  right  of  occupancy  therein,  and  that  the  defendants  had  illegally 
dispossessed  him  therefrom. 

He  alleged  that  7  bighas — made  up  of  the  4£,  the  subject  of  this  suit, 
and  2£  bighas,  the  subject  of  an  analogous  suit  against  other  defendants, — 
appertained  to  mouzah  Madhurapur  and  lay  in  a  four-anna  putti  which 
had  been  divided  by  metes  and  bounds  from  the  other  putti,  and  were  held 
by  him  under  a  settlement  from  the  former  malik,  which  took  place  in 
1277,  taking  effect  from  the  1st  Bysack  1278  (13th  April  1871).  The  only 
question  decided  in  the  suit  by  the  lower  Courts  amongst  those  in  issue 
on  the  pleadings  was  whether  the  plaintiff  had  acquired  a  right  of 
occupancy  or  not  as  claimed  by  him,  and  the  only  witness  examined  by 
the  Munsif  in  the  case  was  the  plaintiff  himself.  Upon  his  evidence 
the  Munsif  dismissed  the  suit,  holding  that  the  plaintiff  had  not  acquired 
a  right  of  occupancy  and  could  not  therefore  succeed. 

It  appeared  that  in  1285  (1878)  the  plaintiff  purchased  a  half  share 
jn  the  proprietary  interest  of  the  mouzah  in  the  name  of  his  son,  and  that 

*  Appeal  from  Appellate  Decree  No.  1062  of  1888,  against  the  decree  of  Babu 
Upendro  Chunder  Mullick,  Subordinate  Judge  of  Bhagalpore,  dated  the  24th  of  March 
1888,  aftirtning  the  decree  of  Babu  Bemola  Churn  Mozumdar,  Munsif  of  Beguserai, 
dated  the  22nd  of  December  1886. 
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1888        he  had  been  paying  the  rent  of  the  entire  jutnma  to  the   several  maliks,  the 

DEC.  20.     collections  being  made  by  the  putwaris  of  Raghu  Nath,  the  former  proprie- 

tor,  prior  to  the  purchase    of  the   8-anna  share  by  the   plaintiff,  and    since 

APPEL-      sucn  purchase  to  the  putwaris  of  the  purchaser  of  the   other  half  share  and 

i"A1  himself,  there   being  only   one  collection.     The    suit  was   instituted  on  the 

^IVIL.       ^oth  March  1886,    the  dispossession    complained   of  being    stated  to   have 

16  C  127     ta^en  place  on  the  1st  Jeyt  1292  (13th  May  1885).     Upon    the  above    facts 

the  Munsif,  without  going  further  into  the   case,  held  that,    as  the   plaintiff 

had  not  acquired  a  right  of    occupancy  at   the  date  of   his  purchase   of  the 

half  share  in  1878,  he  could  not    be  held   to  have  acquired  such    right   at 

all,  as  he  could  not  acquire  such  right  as  against  himself.     He  accordingly 

dismissed  the  suit. 

The  lower  Appellate  Court  affirmed  that  decree,  and  the  material 
portion  of  the  judgment  of  the  Subordinate  Judge  was  as  follows  : 
[129]  "  There  is  no  doubt  that  plaintiff  could  not  acquire  a  right  of  occu- 
pancy from  1278  to  1285,  viz.,  within  a  period  of  about  seven  years,  so 
that  at  the  time  of  the  purchase  of  the  half  share  of  the  malik  the  plaintiff 
had  no  right  of  occupancy.  The  question  next  to  be  seen  is  whether  after 
the  purchase  of  the  proprietary  interest  (8  annas)  of  the  malik  the  plaintiff 
could  reckon  the  subsequent  portion  of  his  occupancy  for  the  purpose  of 
creating  such  right.  I  think,  regard  being  had  to  the  clear  provision  of 
s.  22  of  the  Tenancy  Act,  the  plaintiff  could  not  tack  the  period  for  the 
purpose  of  a  right^of  occupancy.  A  ryoti  holding  merges  in  the  proprietary 
interest  after  the  purchase  of  the  latter.  A  man  cannot  occupy  the  double 
character  of  landlord  and  ryot,  or  make  a  pretence  of  paying  rent  to  him- 
self for  the  purpose  of  acquiring  a  right  of  occupancy — Lai  Bahadoov 
Singh  v.  Solano  (1).  The  same  principle  applies  if  the  holder  of  the 
landlord's  fractional  interest  acquires  an  occupancy  right.  It  is  to  be 
determined  now  whether  the  plaintiff,  having  no  right  of  occupancy,  is 
entitled  to  succeed.  I  think  not.  The  present  suit  is  not  of  a  possessory 
character  brought  within  six  months,  as  provided  in  the  Specific 
Relief  Act ;  he  has  undoubtedly  brought  this  suit  upon  title,  and  failing 
which  he  is  not  entitled  to  recover — Debt  Churn  Boido  v.  Issttr- 
Chunder  Manjee  (2) ;  see  also  s.  87,  cl.  3,  Act  VIII  of  1885.  It  is  true 
that  under  s.  89  of  the  Act  no  tenant  shall  be  ejected  from  his 
tenure  except  in  execution  of  a  decree  ;  but  if  the  tenant  has  been  out  of 
possession,  either  legally  or  illegally,  by  the  admitted  landlord,  the 
former  must  make  out  a  title  or  right  to  recover  lands  from  the  owner 
thereof,  and  in  this  case  the  plaintiff  has  failed." 

The  plaintiff  appealed  to  the  High  Court. 

Dr.  Rash  Behary  Gkose,  for  the  appellant. 

Mr.  C.  Gregory  and  Baboo  Mahabeer  Sahai,  for  the  respondents. 

The  judgment  of  the  High  Court  (MiTTER  and  BEVERLEY,  JJ.)  was 
as  follows  : — 

JUDGMENT. 

The  question  that  we  have  to  decide  in  this  case  is  whether,  upon 
the  facts  found  by  the  lower  Courts,  the  plaintiff  has  acquired  a  right  of 
occupancy  in  respect  of  the  land  in  dispute. 

[130]  The  facts  of  the  case  are  these :  The  land  in  dispute  lies 
within  a  tour-anna  divided  putti.  It  lies  wholly  within  that  putti,  that 
putti  being  divided  by  metes  and  bounds  from  the  other  putti.  It  is 

(1)  10  C.  45.  (2)  9  C.  39, 
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not  stated  in  the  plaint,  but  it  appears  from  the  deposition  of  the  plaintiff 
who  was  the  only  witness  examined  by  the  Munsif,  that  the  land  in 
dispute  was  let  out  to  him  from  the  beginning  of  the  year  1278  or  1871. 
It  further  appears  from  that  deposition  that  in  the  year  1878  he 
acquired  by  purchase  a  fractional  share  in  the  proprietary  right  of  the 
putti  itself.  The  present  suit  was  brought  on  the  30th  March  1886, 
the  plaintiff  alleging  dispossession  by  the  defendants  on  the  1st  Jeyt 
1292,  that  is,  some  time  in  May  1885.  Upon  these  facts  the  Munsif, 
accepting  them  as  established  for  the  purpose  of  raising  this  question 
of  law,  decided  that  the  plaintiff,  after  his  purchase  of  a  fractional  share 
in  1878,  could  not  acquire  a  right  of  occupancy.  It  is  clear  that  if  the 
Munsif 's  view  is  not  right  the  right  of  occupancy  would  be  deemed 
to  have  been  acquired  by  the  plaintiff  on  the  completion  of  twelve  years 
possession,  that  is  to  say,  some  time  in  the  year  1883. 

The  lower  Appellate  Court  has  referred  to  the  provisions  of  s.  22  of 
the  Bengal  Tenancy  Act ;  but,  as  shown  above,  if  the  Munsif's  view  was 
not  right,  the  right  must  have  been  acquired  by  the  plaintiff  under  the 
old  Act,  namely,  Beng.  Act  VIII  of  1869.  If  after  the  Bengal  Tenancy 
Act  came  into  operation  there  was  no  such  dealing  with  the  property  as 
would  bring  the  present  case  within  any  of  the  clauses  of  s.  22,  the 
provisions  of  that  section  would  not  be  applicable  ;  and  there  is  no  such 
case  established  by  either  party.  Therefore  we  may  put  aside  s.  22 
altogether  from  our  consideration.  The  question  therefore  is,  whether  under 
s.  6  of  the  old  Act,  namely,  Beng.  Act  VIII  of  1869,  after  the  purchase  by 
the  plaintiff  of  a  share  in  the  zemindari,  he  could  acquire  a  right  of 
occupancy  in  the  land  in  dispute  if  he  continued  to  hold  it  after  his  purchase 
for  twelve  years  from  the  date  of  the  commencement  of  his  holding.  If 
after  his  purchase  he  was  legally  in  possession  of  the  whole  of  the  disputed 
land  as  a  ryot,  and  if  the  relation  of  landlord  and  tenant  existed 
between  himself  on  the  one  hand  and  the  proprietors  on  the  other,  AVC  see 
[131]  no  reason  why,  in  the  express  words  of  s.  6,  he  should  not  be 
considered  to  have  acquired  a  right  of  occupancy  after  completing  his 
occupancy  as  a  ryot  for  twelve  years.  The  question  of  merger  dees  not 
arise  at  all  in  this  case.  If  he  had  been  the  proprietor  of  the  entire 
zemindari,  no  doubt  then  in  that  case  the  question  of  merger  would  have 
arisen.  But  here  the  only  right  under  which  he  held  that  share  of  the 
disputed  land,  which  is  not  covered  by  the  share  of  the  zemindari  interest 
which  he  purchased,  was  his  ryoti  title  in  respect  of  it.  And  therefore 
it  must  be  considered  that,  unless  that  title  was  extinguished  by  operation 
of  law,  he  continued  to  be  a  ryot  in  respect  of  the  whole  disputed  land. 
We  are  not  aware  of  any  provision  of  law  according  to  which  his  ryoti 
interest  in  respect  of  the  whole  of  the  disputed  land  would  be  extinguished 
by  his  purchase  of  a  fractional  share  of  the  zemindari.  In  the  case 
of  Jardine,  Skinner  &*  Co.  v.  Savut  Soondari  Dtbi  (1)  this  question 
was  considered  both  by  the  High  Court  (2)  and  their  Lordships  of 
the  Judicial  Committee.  That  was  a  suit  brought  by  Rani  Sarut 
Soondari  to  recover  possession  of  a  two  annas  eleven  gundas  share 
of  upwards  of  20,000  bighas  of  chur  land.  She  was  the  owner  of  that  frac- 
tional share  of  the  zemindari  in  which  the  land  in  dispute  in  that  case  was 
situated.  The  claim  in  the  suit  was  resisted  upon  two  grounds  :  first,  that 
under  an  ijara  lease  the  defendants  were  entitled  to  retain  possession  of 
the  land  ;  and  secondly,  that  they  had  acquired  a  right  of  occupancy  in  the 
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land  because  they  held  it  as  jotedars  before  the  ijara  was  granted  to  them. 
The  High  Court  was  of  opinion  that  the  defendants'  possession  of  the  land 
in  suit  was  not  that  of  jotedars,  but  that  they  were  in  possession  of  it  as 
ijaradars  ;  and  that  Court  further  held  that  as  ijaradars  they  could  not 
create  in  themselves  a  right  of  occupancy.  But  the  Court  added  that, 
"  even  if  that  were  not  so,  it  is  impossible  to  say  how  the  defendants  could 
have  acquiied  either  a  right  of  occupancy  or  a  jotedari  right  in  respect 
of  an  undivided  share  of  an  estate,"  that  is  to  say,  the  Court  was  of  opinion 
that,  as  the  defendants  were  the  ijaradars  of  a  fractional  share,  and  thus 
represented  the  zemindar  as  regards  that  share  [132]  their  possession  as 
jotedars,  even  if  it  be  accepted  as  true  as  against  the  owners  of  an  undivided 
fractional  share,  could  not  confer  upon  them  a  right  of  occupancy.  But 
the  Judicial  Committee  on  appeal  were  of  opinion  that  this  view  was  not 
correct.  They  said  :  "  Their  Lordships  do  not  concur  in  the  view  thus 
expressed  by  the  High  Court  to  the  effect  that  a  right  of  occupancy  cannot 
be  acquired  in  respect  of  an  undivided  share  of  an  estate." 

We  are,  therefore,  of  opinion  that,  if  the  plaintiff's  case  as  stated  in 
the  plaint  and  supplemented  by  his  deposition  be  established,  he  would 
be  entitled  to  a  decree  on  the  ground  that  he  has  a  right  of  occupancy  in 
the  land  in  suit.  But  the  Munsif  did  not  take  the  other  evidence  of  the 
plaintiff  or  any  evidence  on  behalf  of  the  defendants.  We,  therefore,  set 
aside  the  decrees  of  the  lower  Courts  and  remand  this  case  to  the  Court 
of  first  instance  for  completion  of  the  trial. 

Costs  will  abide  the  result. 


H.  T.   II. 


Appeal  allowed  and  case  remanded. 


16  C.  132=13Ind.  Jur.  262. 
APPELLATE  CIVIL. 

Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Banerjee. 


SHEONATH  Doss  (Decree-holder)    v.  JANKI  PROSAD  SINGH 
AND  OTHERS  (Judgment-debtors)*      [19th  December,  1888.] 

Sale  in  execution  of  decree— Civil  Procedure  Code,  1882.  s.  294 — Decree-holder.  Pur- 
chase by — Satisfaction  pro  tanto — Mortgagee  not  trustee  for  mortgagor  in  sale 
proceeds — Leave  to  bid  at  sale  in  execution  when  granted — Permission  of  the 
Court  to  decree- holder  to  buy — Practice. 

A  mortgagee  who  has  obtained  a  mortgage  decree,  and  after  obtaining  permis- 
sion to  bid  at  the  sale  held  in  execution  of  such  decree  has  become  the  purchaser, 
does  not  stand  in  a  fiduciary  position  towards  his  mortgagor.  Hart  v.  Tara 
Prasanna  Mukkerji  (1)  distinguished.  A  mortgagee  in  such  a  position,  therefore, 
is  at  liberty  to  take  out  further  execution  for  any  balance  of  the  amount 
decreed  that  may  be  left  after  deducting  the  price  for  which  the  mortgaged 
property  was  sold,  and  is  not  bound  to  credit  the  judgment-debtor  with  the  real 
value  of  the  property  to  be  ascertained  by  the  Court. 

[133]  The  permission  to  a  mortgagee  to  bid  should  be  very  cautiously  granted, 
and  only  when  it  is  found,  after  proceeding  with  a  sale,  that  no  purchaser  at  an 
adequate  price  can  be  found,  and  even  then,  only  after  some  enquiry  as  to 
whether  the  sale  proclamation  has  been  duly  published. 

*  Appeal  from  Order  No  360  of  1888,  against  the  order  of  J.  Tweedie,  Esq.,  Judge 
of  Shahabad,  dated  the  22nd  of  June  1*88,  modifying  the  order  of  Baboo  Dwarka  Nath 
Mjtter,  Subordinate  Judge  of  Shahabad,  dated  the  24th  of  January  1888 

(1)  11  C.  718. 
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IN  execution  of  a  mortgage  decree  for  Rs.  5,088,  obtained  by  one 
Sheonath  Doss  against  Janki  Prosad  and  others,  four  bonds  (the  subject 
of  the  mortgage),  which  had  been  executed  in  favour  of  the  mortgagors  by 
third  persons,  were  put  up  for  sale  and  purchased  for  Rs.  685  by  the 
decree-holder,  who  had  obtained  permission  to  buy  at  such  sale.  On  the 
27th  January  1888  the  third  persons  above  referred  to  paid  into  Court 
Rs.  5,812  to  the  credit  of  the  person  or  persons  (whoever  they  might  be) 
then  entitled  to  the  money  under  such  bonds.  The  exact  amount  payable 
as  principal  and  interest  on  such  bonds  on  the  7th  January  1887  amounted 
to  Rs.  5,719.  The  decree- holder,  subsequently  to  the  sale  in  execution, 
assigned  one  of  such  bonds,  of  the  value  of  Rs.  1,000,  to  a  stranger  for 
Rs.  300  ;  and  subsequently  applied  for  further  issue  of  execution  against 
other  properties  of  his  judgment-debtors  for  the  unsatisfied  balance  of  his 
decree,  contending  that  he  had  become  by  his  purchase  in  execution  the 
absolute  owner  of  these  bonds,  and  was  still  entitled  to  satisfaction  of  the 
remainder  of  the  judgment-debt  from  his  judgment-debtors.  The  judgment- 
debtors  objected  to  the  issue  of  further  execution. 

The  Subordinate  Judge  of  Shahabad  held,  on  the  authority  of  Hart 
v.  Tara  Prasanna  Mukherji  (1),  that  the  decree-holder  having  become 
himself  the  purchaser  of  the  bonds  at  the  sale  in '  execution  of 
his  own  decree  was  bound  to  prove  that  the  property  purchased  by 
him  had  realized  a  fair  amount ;  and  that  this  question  was  one  \^hich 
the  Court  was  bound  strictly  to  enquire  into  before  the  decree-holder  could 
be  allowed  to  take  out  further  execution  ;  and  under  the  circumstances  of 
the  case  he  eventually  directed  that  execution  should  be  stayed,  and  that 
the  decree-holder  would  be  at  liberty,  on  application  made  for  that  purpose, 
to  take  out  from  the  Court  the  sum  of  Rs.  5,812  deposited  by  the  third 
parties  above  referred  to,  after  giving  notice  to  the  person  to  whom  he 
had  assigned  one  of  the  bonds,  part  of  the  subject  of  his  mortgage. 

[134]  The  decree-holder  appealed  to  the  District  Judge,  who  held 
that  in  common  honesty  all  the  decree-holder  was  entitled  to  was  the 
amount  due  on  the  bonds  on  the  7th  February  1887,  viz.,  Rs.  5,719  ;  but 
that  as  he  had  assigned  to  a  stranger  one  of  such  bonds  of  the  value  of 
Rs.  1,000,  that  sum  should  be  deducted  from  the  Rs.  5,719,  and  the 
price  for  which  it  was  so  assigned,  viz.,  Rs.  300,  should  be  added  thereto 
after  such  deduction,  making  the  value  of  the  bonds  on  the  7th  February 
to  have  been  Rs.  5,019 ;  and  that  as  the  judgment-debt  amounted  to^ 
Rs.  5,088,  there  remained  only  a  sum  of  Rs.  69  due  by  the  judgment- 
debtors.  He  therefore  varied  the  order  of  the  lower  Court  and  found  that 
there  was  due  to  the  decree-holder  Rs.  69  plus  costs  and  interest  up  to 
realization. 

The  decree-holder  appealed  to  the  High  Court. 

Mr.  R.  E.  Twiddle,  for  the  appellant. — The  judgment-debtors  are 
only  entitled  to  be  credited  with  Rs.  685,  and  for  the  balance  of  the  judg- 
ment-debt the  decree-holder  is  entitled  to  issue  out  further  execution.  The 
lower  Courts  have  not  kept  in  view  s.  294  of  the  Code  of  Civil  Procedure, 
which  lays  down  that  the  purchase-money  is  to  be  set  off  against  the 
amount  clue  under  the  decree  and  satisfaction  entered  up  to  that  extent ; 
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1888  and  also  were  in  error  in  holding  that  the  money  paid  into  Court   by   third 

DEC.  19.  persons  should  be  taken  in  satisfaction  of  the  appellant's  decree. 

~.  The   case  of  Hart  v.  Tava  Prasanna  Mukherji  (1)  has  no  application  to 

EL"  a  case  of  this  kind. 

^AT  Moulvie   Mahomed    Yusuf,   for   the   respondents. — The    decree-holder, 

.  after   purchasing   at  the  execution  sale,  became  trustee  for  the  mortgagors, 

16  C  132=  an^  ne^  *ke  bonds  only  subject  to  satisfaction  of  his  decree.     1   rely  on 

13  Ind.  Jur.  Hart  v.  Tava  Pyasanna  Mukherji  (1). 

*62'  JUDGMENT. 

The  judgment  of  the  Court  (PETHERAIU,  C.J.,  and  BANEJREE,  J.) 
was  delivered  by 

BANERJEE,  J. — The  only  question  raised  in  this  appeal,  and  the  only 
question  tried  in  the  Courts  below,  is,  whether  the  mortgagee,  who  has 
bought  the  mortgaged  property  at  a  sale  in  execution  of  a  decree  upon  the 
mortgage  bond,  is  at  liberty  to  take  out  further  execution  for  the  balance 
of  the  amount  decreed  left  after  deducting  [13S]  the  price  for  which  the 
property  was  sold  ;  or  whether  he  is  bound  to  give  the  mortgagor,  judg- 
ment-debtor, credit,  not  only  for  such  price,  but  for  the  real  value  of  the 
property  sold  to  be  ascertained  by  the  Court ;  in  other  words,  whether 
the  mortgagee,  by  his  purchase,  became  the  absolute  owner  of  the  pro- 
perty, or  tock  it  in  trust  for  the  mortgagor.  Both  the  Courts  below  have 
answered  this  question  in  favour  of  the  mortgagor,  and  the  lower  appellate 
Court  has  ordered  execution  to  issue  only  for  the  balance  left  after  de- 
ducting from  the  amount  of  the  decree  what  it  found  to  be  the  real  value 
of  the  property  sold.  We  think  the  decision  of  the  Courts  below  is  not 
right. 

The  rule  deducible  from  Dowries  v.  Grazebrook  (2)  ;  In  re  Bloye's 
Trust  (3) ;  Tenant  v.  Trenchard  (4)  ;  Martinson  v.  Clowes  (5)  ;  and  other 
cases  bearing  on  the  question,  which  are  referred  to  in  White  and  Tudor's 
Notes  to  Fox  v.  Mackreth,  is  thus  stated  in  Fisher  on  Mortgage,  and  other 
well-known  text-books,  that  neither  the  mortgagee,  whether  he  claims 
under  an  ordinary  power  or  under  a  trust  for  sale,  nor  his  trustee  can 
buy  the  mortgaged  property,  unless,  when  the  sale  is  made  by  the 
Court,  he  has  obtained  leave  to  bid,  and  if  the  mortgagee  be  a  trustee,  he 
will  not  have  leave  to  bid  where  the  cestui  que  trust  objects,  unless 
attempts  to  sell  to  others  have  failed,  and  that  the  same  rule  applies  to 
a  pledgee.  See  Fisher  on  Mortgage,  4th  Edition,  p.  458  ;  Coote  on  Mort- 
gage, 4th  Edition,  p.  157  ;  Dart  on  Vendors  and  Purchasers,  6th  Edition, 
pp.  35  and  41. 

In  the  second  of  the  above  cases  Lord  Cottenham  explains  the  reason 
of  the  prohibitory  rule  to  be  this,  that  it  would  be  improper  to  place  a 
person  in  a  situation  in  which  his  interest  as  intending  purchaser,  might 
conflict  with  his  duty  to  secure  the  highest  price  for  the  property  to  be 
sold  ;  and  in  Tennant  v.  Trenchard  (4)  Lord  Hatherley  points  out  that,  if 
the  Court  is  satisfied  that  no  purchaser  at  an  adequate  price  can  be  found, 
then  it  is  not  impossible  that  the  trustee  might  be  allowed  to  make  pro- 
posals and  to  become  the  purchaser. 

[136]  The  above  rule  is  in  perfect  accord  with  reason  and  common 
sense.  While  it  prevents  the  mortgagee  from  taking  any  unfair  advantage 
of  his  position  by  prohibiting  him  to  buy,  it  removes  the  prohibition,  to 

(1)  11  C.  718.  (2)  3  Mer.  200.  (3)  1  Mac.  &  G.  488, 

(4)  L,R,  4  C|i,  Ap.  537,      (5)  L.R.  21  Cb.  D.  857, 
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prevent  the  very  result  it  was  meant  to  guard  against,  when  that  becomes        1888 
necessary.     But  a  hard  and  fast  rule  that  the  mortgagee  can  never  become     DEC.  19, 
the  purchaser  is  not  only  unnecessary  but  would  be  inexpedient, even  in  the 
interests  of  the    mortgagor.     In  the  case  of  Warner  v.  Jacob  (1)  it  was  held 
that   the     mortgagee   selling     was    not   in    a    fiduciary    position    towards 
the   mortgagor,    and   in    Coaks   v.     Boswell  (2)   under    somewhat   similar  L> 

circumstances  it  was  held  that  the  leave   to  bid  put  an  end  to  the  disability    |g  <j~~j32= 
to  purchase  under  which  the  party  may  have  laboured.  13  in'd.  Jur. 

The  decree-holder,  under  our  Code  of  Civil  Procedure,  can  only  buy 
with  leave  of  the  Court,  and  when  the  mortgagee  decree-holder  has  bought 
the  mortgaged  property  with  such  leave,  we  do  not  find  any  reason  or 
authority  for  holding  that  he  takes  the  property  in  trust  for  the  mortgagor. 

The  only  authority  referred  to  by  the  Court  below  and  relied  upon  by 
the  respondent  in  this  case  is  the  case  of  Hart  v.  Tara  Prasannna  Mukherji  (3) ; 
but  that  case  is  clearly  distinguishable  from  the  present.  There  the 
question  was  not  one  between  the  decree-holder  mortgagee  and  the  judg- 
ment-debtor mortgagor,  but  was  one  between  the  decree-holder  and  other 
creditors  of  the  judgment-debtor  ;  and  though  in  one  place  the  rule  laid 
down  by  the  learned  Judges  is  stated  somewhat  too  broadly,  the  distinc- 
tion pointed  out  above  is  clear  from  another  part  of  the  judgment  where 
the  reason  of  the  rule  is  stated.  "  It  would  manifestly  be  inequitable," 
say  the  learned  Judges,  "  to  allow  a  mortgagee  to  buy  in  the  mortgaged 
property  at  an  auction  for  a  sum  far  below  its  real  value,  and  then  to  go  on 
against  other  property  of  the  mortgagor  to  the  injury  of  the  other  credi- 
tors." This  makes  the  distinction  between  that  case  and  the  present  one 
perfectly  clear. 

Whilst  we  attach  so  much  importance  to  the  leave  of  the  Court  to 
the  decree-holder  to  bid,  and  consider  that  it  removes  all  [137]  disability 
in  him  to  bid,  we  deem  it  our  duty  to  observe  that  such  leave  should 
be  very  cautiously  given.  It  should,  in  our  opinion,  be  given  only 
when  it  is  found,  after  proceeding  with  the  sale,  that  no  purcha- 
ser at  an  adequate  price  can  be  found,  and  even  then  it  should  be 
given  only  after  some  enquiry  that  the  sale  proclamation  has  been  duly 
published.  And  if,  after  all,  the  mortgagor,  judgment-debtor,  is  in  any 
way  injured,  he  has  ample  remedy  provided  for  him  in  the  Code.  He 
can,  under  s.  294,  question  the  propriety  of  the  leave  to  bid,  by  showing 
either  that  it  was  obtained  by  misrepresentation,  or  that  it  was  granted 
through  inadvertence  and  without  the  exercise  of  judicial  discretion  by 
the  Court,  and  he  can  have  the  sale  set  aside  under  s.  311,  or  obtain 
compensation  under  s.  298  of  the  Code,  according  to  the  nature  of  the 
property  sold. 

The  present  may  be  a  hard  case  ;  but  if  there  was  any  real  hardship, 
the  respondent  was  not  without  remedy  ;  and  for  aught  we  know  he  may 
still  have  his  remedy.  All  we  say  at  present  is,  that  the  decision  of  the 
Court  below,  so  far  as  it  goes,  is  incorrect,  and  that  the  application  of 
the  decree-holder  for  further  execution  should  be  granted,  subject,  of 
course,  to  any  objections  or  proceedings  that  it  may  still  be  open  to  the 
judgment-debtor  to  take.  The  appeal  must  be  decreed  with  costs. 

T.  A.  p.  Appeal  decreed. 


(1)  L.R.  20  Ch.  D.  220.  (2)  L.R.  11  Ap.  Cas.  232.  (3)  11  C.  718, 
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Before   Mr.  Justice   Pigot    and    Mr.  Justice    Macphcrson. 


CHUNDER  COOMAR  (One   of  the  Defendants)   v.    HURBUNS 

SAIIAI   (Plaintiff)  AND    ANOTHER    (Defendants)." 

[15th   June,    1888.] 

Benanti  transaction — Estoppel — Misrepresentation — Heir  when  bound  by  the  acts  of 
ancestor — Mitakshara  Law  — Sale  by  a  co-parcener,  Effect  of. 

B  purchased  some  property  from  D  (a  member  of  a  joint  Mitakshara  family) 
in  the  name  of  his  wife  K  with  the  object  of  concealing  from  certain  persons 
that  he  was  the  real  purchaser,  and  further  lest,  in  the  event  of  a  dispute  arising 
in  respect  of  such  property,  which  was  heavily  encumbered,  his  exclusive  pro- 
perty might  be  prejudiced  and  attached  with  debt.  After  the  death  of  her  hus- 
band, K  obtained  a  certificate  of  guardianship  of  her  infant  son  S,  in  which  she 
did  not  include  this  property,  and  in  [138]  fact  continued  to  treat  the  property 
as  her  own.  During  S's  minority,  C  the  nephew  of  D,  who  was  now  of  age, 
.brought  a  suit  for  pre-emption  against  K  in  respect  of  this  property,  and  obtained 
a  consent  decree  under  which  he  took  possession.  S,  then,  on  attaining  majo- 
rity, instituted  a  suit  against  C  for  the  recovery  of  the  property,  as  the  heir  ard 
representative  of  his  father,  on  the  ground  that  K  was  a  mere  benamidar.  The 
defence  taken  by  C,  amongst  others,  was  that  K  was  the  real  owner  he  believed 
her  to  be. 

Held,  that  on  the  authority  of  Luchnian  C/iunder  Gcer  Gossain  v.  Kally 
Churn  Singh  (\)  it  was  a  good  defence,  for,  even  on  the  assumption  that  the 
purchase  was  benami.S  as  heir  of  B  was  bound  by  the  misrepresentation  of 
the  latter. 

Held,  also,  that  the  sale  by  D  as  against  C  was  bad  under  the  Mitakshara 
law,  inasmuch  as  it  was  an  appropriation  by  him,  without  any  partition,  of 
part  of  joint  family  property. 

THIS  was  an  appeal  from  a  decree  in  favour  of  the  plaintiff  by  the 
Subordinate  Judge  of  Shahabad.  Hurbuns  Sahai,  the  plaintiff,  brought 
this  suit  as  son  and  heir  of  Lala  Bhugwandut,  who  died  on  the  14th 
Kartick  1276  (15th  October  1868),  leaving  the  plaintiff,  then  an  infant, 
and  Ruttonjote  Koer  (defendant  No.  2),  his  widow  and  mother  of  the 
plaintiff.  The  plaintiff  alleged  that  Lala  Bhugwandut,  on  28th  September 
1866,  purchased  some  property  from  Juneswar  Das,  the  defendant 
Chunder  Coomar's  uncle,  of  which  property,  though  by  the  deed  of  sale  it 
was  conveyed  to  Ruttonjote  Koer,  Lala  Bhugwandut,  was  the  real  owner. 
He  further  alleged  that  after  his  father's  death,  and  while  he  was  an  infant, 
in  1875,  the  defendant  Chunder  Coomar  brought  an  unfounded  suit  of 
pre-emption  against  Ruttonjote  ;  and  by  compromise  with  her  obtained  a 
decree  for  the  property  on  the  15th  June  1875,  and  took  possession  of  it. 
The  plaintiff  also  alleged  that  he  was  the  real  owner  ;  that  his  mother 
Ruttonjote  Koer  had  no  right  to  compromise  the  suit  ;  that  undue 
influence,  threats  and  coercion  had  been  used  to  induce  her  to  enter  into 
the  compromise ;  and  that  the  decree  was  obtained  fraudulently  and 
illegally.  He  prayed  for  a  declaration  to  that  effect  ;  that  the  deed 
of  compromise  of  12th  May  1875,  and  the  decree  of  15th  June  1875, 
be  set  aside  ;  that  he  be  put  in  possession  of  the  property  ;  and 
for  mesne  profits.  He  offered  to  repay  to  Chunder  Coomar,  the 
sum  of  Rs.  7,080-2-0,  the  amount  alleged  to  have  [139]  been  paid 

'  Appeal  from  Original  Decree,  No.  247  of  1886,  against  the  decree  of  Babu  Koilas 
Chunder  Mookerji,  Subordinate  Judge  of  Shahabad,  dated  the  llth  of  September 
J886. 

(1)  19  W.R.  292. 
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by    him    to    Ruttonjote    Koer    under    the    consent    decree    in    the    pre-         1888 
emption    suit.     The    defendant    Ruttonjote  Koer  did  not  put  in  an  appear-     JUNE  15. 
ance,  although  duly  summoned.     Chunder    Coomar    alleged    that    he    and       '~^. 
his  paternal  uncle  Juneswar  Das  were  members  of  a  joint  undivided  Hindu       •  p 
family   governed    by    the  Mitakshara  law  ;  that  no  division  of  any  descrip-       iATI 
tion  had  ever  taken  place  between  them  ;  and  that  the  property    in    dispute       .V1VJL- 
covered  by   the  sale  of  28th  September  1866  was  part  of  property  acquired    j6'C~i37= 
with  joint  family  funds.     He  denied  coercion,  undue  influence   and   fraud.  13  in'd.  jur 
His   defence    shortly    was,  that  Ruttonjote  Koer  was  the  real  owner  whom        221. 
he  believed  her  to  be,  under  the  deed    of   28th    September    1866  ;  that   the 
decree   of   the    15th  June  1875,  as  between  the  plaintiff  and  the  defendant, 
was  binding  on  the  plaintiff ;  that  even  if  Ruttonjote    Koer    was    no   more 
than   a    mere    manager    for  the  plaintiff  >  her  compromise  was  the  act  of  a 
prudent  manager  and  therefore    binding    on    the    plaintiff;  that   under    no 
circumstance   could    the    plaintiff  recover    inasmuch  as  the  deed  of  sale  of 
28th   September    1866   from   Juneswar    Das   was   a   conveyance    of   part 
of   the    property    of   a   joint    Mitakshara   family    by.  one  member  of  the 
family   asserting    it  to  be  his  own  separate  and  distinct  property  ;  and  that 
the  sale  was  void  as  against  him. 

The  Subordinate  Judge  found  that  neither  undue  influence  nor  co- 
ercion had  been  used  and  that  the  case  of  fraud  was  false  ;  that  when 
Ruttonjote  Koer  applied  for  a  certificate  of  guardianship  to  her  son,  the 
plaintiff,  under  Act  XL  of  1858,  she  excluded  the  property  in  suit  from 
the  list  of  properties  which  she  had  filed  ;  that  Lala  Bhugwandut  pur- 
chased the  property  in  dispute  in  the  name  of  his  wife  Ruttonjote  Koer 
with  the  object  of  concealing  the  fact  that  he  was  the  purchaser  from 
the  Maharajah  of  Dumraon,  in  whose  service  the  Lala  was  and  whose 
relatives  were  the  former  owners,  and  further  lest,  in  the  event  of  any 
dispute  arising  out  of  this  property,  his  exclusive  property  might  be 
prejudiced  and  attached  with  debt.  The  Judge  also  found  that  Chunder 
Coomar,  Purbhu  Das  his  father,  and  Juneswar  Das  were  members  of  a 
joint  Mitakshara  family  ;  and  that  Purbhu  Das  did  not,  as  was  alleged, 
retire  from  the  world,  but  continued  in  the  family  and  managed  the 
business  of  the  house.  He  held  that  [140]  the  sale  of  28th  September 
1866  by  Juneswar  was  valid;  that  Ruttonjote  was  a  mere  benamidar  ; 
and  that  everything  that  passed  under  the  sale  passed  to  Bhugwandut. 
He  also  found  that  the  compromise  of.  12th  May  1875  was,  so  far  as 
Ruttonjote  was  concerned,  bona  fide  for  the  benefit  of  her  son,  but  held  • 
that  the  compromise  could  not  bind  the  plaintiff. 

The  Judge  partially  decreed  the  suit.  He  set  aside  the  compromise 
and  consent  decree,  and  gave  the  plaintiff  possession,  but  disallowed 
mesne  profits. 

Against  this  decree  Chunder  Coomar  appealed  to  the  High  Court. 

The  Advocate-General  (Sir  G.  C.  Paul)  and  Baboo  Unnoda  Prasad 
Banerji,  Mohcsh  Chunder  Chowdhry  and  Tarapodo  Chowdjtry,  for  the 
appellant. 

Mr.  C.  Gregory  and  Baboos  Guru  Das  Benerjee  and  Qukhil  Ckunder 
Sen,  for  the  respondents. 

The  judgment  of  the  Court  (PiGOT  and  MACPHERSON,  JJ.)  was  as 
follows : —  .  :  . 

JUDGMENT. 

This  is  an  appeal  from  a  decree  in  favour  of  the  plaintiff  by  the 
Subordinate  Judge  of  Shahabad.  The  plaintiff  brings  this  suit  as  son 
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1888  anc^  he'r  °^  kala  Bhugwandut,  who  died  on  the  14th  Katrick  1276,  leaving 

JUNE  15.  the  plaintiff,  then  an  infant,  and  Ruttonjote,  his  widow,  and  mother  of  the 

plaintiff.     The    plaintiff  says   that  Lala  Bhugwandut,  on  28th  September 

APPEL-  1866,    purchased    some   property   from   Juneswar    Das,    the    defendant's 

LATE  uncle,   of   which    property,   though  by  the  deed  of  sale  it  was  conveyed  to 

CIVIL.  Ruttonjote,  Lala  Bhugwandut  was  the  real  owner  in  the  name   of   Rutton- 

-  jote.     The   plaintiff  says   that   after   his   father's  death,  and  while  he  was 

A»8iCj13T7=   an  infant,  the  defendant  brought  an  unfounded  suit  of  pre-emption   against 
13  Ind.  Jur.  ~  ...  c  ,,  .  ,  ,  .,F  , 

221.         Ruttonjote  in  respect  or  this  property,  and  by  compromise  with  her  obtained 

a  decree  for  the  property  and  took  possession  of  it.  He  says  that  he  was 
the  real  owner,  that  Ruttonjote  had  no  right  to  compromise  the  suit,  that 
the  decree  was  obtained  fraudulently  and  illegally  ;  and  he  asks  for  a 
declaration  to  that  effect,  that  he  be  put  into  possession  of  the  property  and 
for  mesne  profits  ;  offering,  if  this  Court  thinks  fit,  to  repay  to  defendant  the 
sum  of  Rs.  7,080-2-0,  being  the  amount  said  to  have  been  paid  [141]  by 
defendant  to  Ruttonjote  under  the  consent  decree  in  the  pre-emption  suit. 
The  defence  is  shortly  this  :  (a)  Ruttonjote  was  the  real  owner  defendant 
believed  her  to  be.  (b)  The  decree  is  as  between  plaintiff  and  defendant 
binding  on  plaintiff,  (c)  Even  if  Ruttonjote  was  no  more  than  a  manager 
for  the  plaintiff,  her  compromise  was  the  act  of  a  prudent  manager 
and  was  binding  on  the  plaintiff,  (d)  Under  no  circumstances  can  the 
plaintiff  recover,  inasmuch  as  the  deed  of  sale  from  Juneswar  was  a 
conveyance  of  part  of  the  property  of  a  Mitakshara  family,  by  one  member 
of  the  family,  under  pretence  that  it  was  his  own,  and  that  the  sale  was 
void  as  against  the  defendant.  These  are  the  substantial  points  made  by 
defendant  in  his  written  statement,  though  stated  in  a  different  order.  He 
of  course  denies  fraud,  &c.,  in  the  decree.  A  description  of  the  property 
claimed  in  this  suit  and  of  the  manner  and  the  dates  of  its  acquisition  is 
given  in  the  plaint  as  follows  :  — 

J.  That  Baboo  Dyal  Singh,  deceased,  was  the  proprietor  of  the  entire 
16  annas  of  mehal  Athur,  pergunnah  Bhojepur,  to  which  the  under- 
mentioned mouzahs  appertain. 

2.  That    in   accordance   with   the   condition    specified    in  the  taksim- 
namah  executed  by  Baboo  Dyal  Singh,  in  the  mehal  aforesaid,  6  annas  came 
into  the  possession  of  Baboo   Rip   Bhunjun   Singh,    5   annas   into  that  of 
Baboo  Goman  Bhunjun  Singh,  and  5  annas  into  that  of  Baboo  Ari  Bhunjun 
Singh,  sons  of  Baboo  Dyal   Singh. 

3.  That  the  entire   16  annas  of  the   aforesaid    mehal  was  mortgaged 
on  behalf  of  Baboo  Rip   Bhunjun  and    Baboo   Goman  Bhunjun  Singh  for 
selves  and  as  guardian  of  Baboo  Rip   Bhunjun  Singh,    minor   to  Juneswar 
Das  for  self  and  as  guardian   of   Baboo   Chunder    Coomar,  and  out  of  the 
mouzahs  aforesaid    appertaining   to   the    mahal     aforementioned,    mouzah 
Athur,   mouzah   Kunhuan    and     mouzah   Runbirpore     were   under    two 
zurpeshgi  leases,  severally  dated  17th  February   1862  and  21st  September 
1860  in  the  possession  of  Baboo  Juneswar    Das  for  self  and  as  guardian  of 
Baboo  Chunder  Coomar. 

4.  That  Juneswar  Das,  for  self  and  as  guardian   of  Chunder  Coomar, 
obtained  a  decree  on  the  basis  of  his  mortgaged  bond,  and  caused  the  shares 
of  Baboo  Rip  Bhunjun  Singh,  and  Baboo  Goman  [142]  Bhunjun  Singh  in 
mehal  Athur  aforesaid  to  be  sold  at   auction,   and    purchased  them  himself 
on  the  4th  March    1865. 

5.  That  after  the    purchase   made  at  auction  Juneswar   Das,  for  self 
and  as  guardian  for  Chunder  Coomar,  held  the  entire  16  annas   of  mouzah 
Athur,  mouzah    Kunhuan,   and  mouzah  Runbirpore  in   possession   under 
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and  consent  decree 
defendant's  family 
that  in  dispute  was 

good    title  to   it   by 


zurpeshgi  lease,  and  entered  into  possession  of  11  annas  of  the  entire 
mehal  by  virtue  of  purchase  at  auction,  and  out  of  this  one-half  was  the 
share  of  Juneswar  Das,  and  the  other  half  that  of  Chunder  Coomar. 

6.  That  out  of  half    of  the  share    which  belonged  to   Juneswar    Das 
under  the  zurpeshgi  deed  and  the  auction  purchase  one-fourth    was  sold  by 
Juneswar  Das   to  Lala    Bhugwandut,  father    of   the    plaintiff,    under   the 
deed  of  sale,  dated  28th  September  1866,  and  possession   made    over,  and 
that  Lala  Bhugwandut    got  that   deed    of  sale   executed    in  the    fictitious 
name  of  Mussummat  Ruttonjote  Koer,  his  wife. 

7.  That  under  the  deed  of  sale  above  adverted   to  Lala   Bhugwandut 
became    proprietor   and  holder  of    1  anna   4  pie  10  krants    in    the    entire 
mehal  Athur   as  auction-purchaser,  and  in  that    mehal  in    mouzah    Athur, 
mouzah  Kunhuan  and  mouzah  Runbirpore   he  came  to  hold    possession  of 
2  annas  share  under  a  zurpeshgi  lease. 

The  Judge  in  the  Court  below  held  that  the  case  of  fraud  (which 
consisted  of  a  charge  of  intimidating  Ruttonjote  by  threatening  her  to  kill 
her  son  by  sorcery)  was  false.  He  held  that  the  purchase  in  Ruttonjote's 
name  was  a  benami  purchase,  and  that  everything  that  passed  under  the 
deed  of  sale  passed  to  Lala  Bhugwandut.  He  found  that  Purbhu  Dass, 
defendant's  father,  Juneswar  Das,  his  uncle,  and  the  defendant  were 
members  of  a  joint  Mitakshara  family,  and  that  Purbhu  Das  did  not,  as 
was  alleged,  retire  from  the  world,  but  continued  in  the  family. 

We  accept  these  findings  as  correct. 

The  Judge  further  held  :  (a)  that  the  compromise 
could     not  bind  the  plaintiff  ;  (b)   that,    although    the 
were  joint,  Juneswar  was,  as  to  the  property  of  which 
one-fourth,  separate  owner,   and    capable  of    giving  a 
sale  ;  and  (f)  that  even  if  he  were  not,  defendant  could  not    now    insist  on 
the  defect  of  title,  as  he  had  [143]  not  made  it  a  ground  of  claim  when  he 
instituted  the  pre-emption  suit. 

As  to  the  first  point,  the  Judge  expresses  no  opinion  upon  the  ques- 
tion whether  defendant  had,  at  the  time  he  entered  into  the  compromise, 
notice  that  Ruttonjote  was  a  benamidar.  The  defendant  wholly  denies 
that  he  had  ;  and  we  find,  upon  the  evidence  that  there  is  no  ground  for 
finding  that  he  had,  and  that  the  facts  of  the  case  are  not  such  as  to 
justify  a  Court  in  fixing  him  with  constructive  notice  of  the  plaintiffs 
rights  such  as  they  were.  Not  merely  was  the  purchase  made  in  Rutton- 
jote's name,  but  the  reasons  for  the  use  of  her  name  by  Lala  Bhugwandut 
are  given  by  the  Judge.  It  was  desired  to  conceal  from  the  Maharajah 
of  Dumraon,  in  whose  service  Lala  was,  that  he  had  purchased  pro- 
perty of  persons  who  were  the  Maharajah's  relatives  ;  and  there  was  the 
further  very  substantial  reason  that  the  disputed  properties  were  heavily 
encumbered,  as  Sheo  Gholam,  witness  No.  7,  says  :  "  He  made  the  pur- 
chase in  the  name  of  Ruttonjote  with  a  view  that  in  case  of  dispute 
arising  his  exclusive  property  might  not  be  prejudiced,  and  no  liability  in 
consequence  of  debt  might  attach  to  it,"  and  then  mentions  also  the 
consideration  about  the  Maharajah. 

It  is  plain  that  the  concealment  (assuming  the  purchase  to  have  been 
a  benami  one)  was  intended  to  be  effectual.  There  seems  no  reason  to 
doubt  that  it  was  effectual.  It  is  plain  that  after  Lala's  death  the  proper- 
ty continued  to  be  treated  as  Ruttonjote's.  She  obtained  a  certificate 
of  guardianship  of  her  son  under  Act  XL  of  1858,  but  this  property  was 
not  included  in  it.  A  number  of  exhibits  have  been  put  in  showing  that 
for  years,  and  down  to  nea.r  the  time  of  the  pre-emption  suit,  the  property 
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1888        was  managed  and  proceedings  relating  to  it  conducted  in  her  name.     There 
JUNE  15.      is  not  a  fact  in    evidence  such  as  could    be  calculated  to    put  a    purchaser 

from  her    (supposing  for  the  moment   that  the    defendant  was   such)   upon 

APPEL-      enquiry,  save  the  fact  that  plaintiff  was  her  son  ;  and  the  fact  that  she  had 
LATE        excluded  the  properties  from  the  certificate  of   guardianship  is    probably  a 
•        sufficient  indication  of   the  answer  that    might    have  been    expected   from 
16  c  137=    her  to  an  en(luiry  as  to  tne  ownership  of  the  property. 

13  Ind.  JUP.  Further,  had  the  defendant  known  or  suspected  the   ownership  of  the 

221.  plaintiff,  there  seems  no  reason  why  he  should  not  have  [144]  made  him 
a  party  to  the  suit.  His  mother  was  his  guardian.  She  might  have  been 
enabled  to  defend  the  suit  in  respect  of  this  property  as  his  guardian.  The 
Judge  finds  that  the  compromise  was,  so  far  as  Ruttonjote  was  concerned, 
a  bom \  fide  compromise  for  the  benefit  of  her  son  in  respect  of  property 
which  was  then  heavily  encumbered  ;  and  this  would  have  justified  her  as 
his  guardian  in  what  she  did.  On  the  whole,  we  see  no  reason  to  doubt 
that  were  the  defendant  in  this  case  simply  a  purchaser  for  valuable 
consideration,  he  would  be  entitled  to  whatever  defence  bona  fides,  and 
absence  of  notice  of  plaintiffs'  claim,  would  entitle  him  to.  That  such  a 
defence  would  be,  in  such  a  case  as  this,  complete  is  decided  by  the  case 
in  the  Privy  Council  of  Luchmun  Chuuder  Geev  Gossain  v.  Rally  Churn 
Singh  (1),  where  it  was  held,  overruling  the  decision  of  this  Court,  that 
such  a  defence  is  good  against  an  heir  of  the  person  who  created  the 
benami,  even  although  an  infant  at  the  time,  when,  after  the  death  of  the 
ancestor,  a  sale  is  made  by  the  benamidar,  in  breach  of  his  trust  to  a 
bona  fide  purchaser  without  notice,  there  being  a  continuing  misre- 
presentation by  the  ancestor  by  which  the  heir  is  bound. 

We  can  see  no  distinction  in  favour  of  the  plaintiff  between  the 
present  case  and  the  case  of  a  purchaser.  If  Ruttonjote  was  by  the  act  of 
Lala  Bhugwandut  held  out  as  the  real  owner,  and  so  competent  to  make 
a  good  title  on  sale,  she  was  at  least  as  much  so  held  out  as  such,  as 
being  competent  to  defend  the  title  obtained  by  the  sale — at  any  rate,  as 
against  a  member  of  the  vendor's  family  claiming  that  the  sale  was  in 
derogation  of  that  member's  rights,  and  so  was  capable  of  entering  into  a 
compromise  with  him  should  she  honestly  think  the  title  defective.  No 
doubt  the  compromise  may  very  possibly  have  been  arranged  before  the 
suit  was  filed.  There  is  nothing  to  suggest  that  this  was  the  case  with 
the  preliminary  mowasibut  and  istashad  which  long  preceded  the  actual 
filing  of  the  pre-emption  suit.  Nor  should  it  be  omitted  from  consideration 
that  pre-emption  is  in  fact  a  sale  enforced  by  law,  and  that  the  price  paid 
by  Lala  Bhugwandut  was  actually  paid  back  to  Ruttonjote. 

[145].  The  Subordinate  Judge  has  said  that  the  performance  by 
Chunder  Coomar  of  the  preliminaries  required  by  the  Mahomedan  law 
in  a  case  of  pre-emption  do  not  appear  to  have  been  properly  performed. 
That  question  was  not  before  him  save  so  far  as  it  might  bear  on  the 
question  of  fraud,  which  he  has  negatived  ;  for  he  has  found  that  the 
compromise  was  bona  fide  made  by  Ruttonjote  so  far  as  she  was  cencern- 
ed,  for  the  benefit  of  her  son.  If  she  had  power  to  defend  the  suit,  the 
decree  is  binding  ;  if  not,  it  is  quite  immaterial  ,  whether  the  preliminaries 
were  performed  or  not  ia  compliance  with  the  strict  Mahomedan  law 
of  pre-emption  or  whatever  modification  of  it,  if  any,  may  apply  amongst 
Hindus  in  this  part  of  the  country,  where,  by  custom,  the  right  of 
pre-emption  exists  amongst  them.  For  these  reasons  we  are  of  opinion 

(1)    19  W.R.  29.? 

96 


YIHj 


CHUNDER    COOMAR    V.    HURBUNS    SAHAI 


16  Gal.   146 


that  upon  this  point  the  Judge  was  in  error,  that  the  plaintiff  is  bound 
by  the  compromise  and  the  decree  in  pursuance  of  it,  and  that  on  this 
ground  alone  the  suit  ought  to  have  baen  dismissed. 

We  may  observe  that  the  case  of  Lnchmun  Chunder  Geer  Gossain  v. 
Rally  Churn  Singh  (1)  was  not  cited  before  us,  nor  is  it  referred  to  in 
Mr.  Mayne's  chapter  on  benami,  nor  in  Mr.  Woodman's  Digest  under  that 
title  (2)  ;  nor,  so  far  as  the  reports  show,  does  it  appear  to  have  been  cited 
in  any  case  in  this  Court.  It  is  a  decision  of  great  importance,  as  * 
showing  that,  in  some  cases,  the  heir  of  one  who  purchases  benami  may 
be  bound  as  between  him  and  a  purchaser  from  the  benamidar  by  that  act 
of  his  ancestor,  irrespective  of  any  act  or  omission  of  his  own  whatever, 
and  even  although  a  minor  when  his  ancestor's  conduct  was  acted  on  by 
such  purchaser. 

Although  our  decision  upon  this  point  is  decisive  on  the  appeal,  we 
think  we  should  also  decide  the  other  question  argued  before  UP.  Purbhu 
Das,  Juneswar  Das,  and  the  defendant  who  is  the  son  of  Purbhu  Das, 
were  members  of  a  joint  family  living  under  the  Mitakshara  law. 
Juneswar  Das  died  in  October  1874.  The  date  of  the  death  of  Purbhu 
Das  does  not  appear,  but  "  from  a  deposition  of  Juneswar  Das,  made  on 
the  19th  August  1872  before  the  Subordinate  Judge  of  Shahabad,  put  in 
in  this  case  and  marked  [146]  Exhibit  22,  it  does  appear  that  at  that 
date  Purbhu  Das  was  alive  —  a  fact  which  appears  to  have  escaped  the 
attention  of  the  lower  Court  and  of  learned  Counsel  in  this.  Purbhu  Das 
had  nominally  renounced  the  world.  The  lower  Court  finds  that,  though 
it  was  given  out  that  he  had  done  so,  he  had  not  really  done  so,  but 
managed  the  business  of  his  house.  The  brothers  appear  to  have  become 
possessed  of  considerable  means,  to  have  bought  a  good  deal  of  ze  i  indari 
property,  and  to  have  been  much  engaged  in  law  suits,  which  latter  pursuit 
is  referred  to  in  the  deposition  above  mentioned  as  though  it  were  part  of 
their  business,  as  it  possibly  was. 

But,  while  holding  that  the  status  of  the  family  was  joint,  the  Subor- 
dinate Judge  holds  that  the  kobala  of  September  1866  was  valid  under  the 
Mitakshara  law.  He  does  so  chiefly  on  the  ground  that  Juneswar  in  that 
kobala  recites  .that  the  original  purchase  at  auction  was  made  half  for 
himself  and  half  for  Chunder  Coomar,  and  in  reliance  on  certain  expression 
used  by  Chunder  Coomar  in  his  evidence  in  this  case,  in  his  plaint  in  the 
pre-emption  case,  and  in  an  objection  filed  by  him  on  December  13th,  1877, 
all  cf  which,  he  appears  to  think,  bar  Chunder  Coomar  from  now  disputing 
that  the  property  was  joint.  We  think  the  construction  put  upon  these  ex- 
pressions by  the  Subordinate  Judge  is  erroneous,  but,  were  it  otherwise, 
they  could  not  have  the  effect  he  attributes  to  them.  Chunder  Coomar's 
evidence  in  this  case,  on  which  he  explicitly  sets  up  the  joint  character  of 
the  property,  cannot  on  the  face  of  it  be  taken  as  an  admission  of  a  fact 
which  he  comes  into  Court  to  deny,  while  the  language  used  by  him  in 
proceedings  to  which  plaintiff  was  not  a  party  could  not  bind  him  towards 
the  plaintiff,  even  if  it  contained,  as  we  do  not  think  it  does,  admission 
on  his  part  that  the  property  was  not  joint  ;  nor  can  the  language  of  the 
kobala  have  the  effect  attributed  to  it,  for  Juneswar,  if  he  was  selling 
property  which  he  had  no  right  to  sell,  could  not  confer  that  right  upon 
himself  by  asserting  that  he  had  it.  It  is  not  suggested  that  the  money 

(1)  19  W.R.  292. 
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1888       advanced  on  the  zurpeshgi    leases,  or  the  money  which  was  the   considera- 

JUNE  15.     tion  for  the  auction   sale,    were  not  joint    family    funds  ;  and  the    property 

"""""        which  passed  under  those  transactions  became  clearly  joint  family  property. 

LATE  [147]  Then  the  fact  that  Purbhu  Das  was  an  active    member,  as  the 

CIVIL.       Judge   found,  of   the  joint    family,   and    was  so  at  the  time  of  the    kobala, 

— —        which  latter  fact  was  not  mentioned  in   argument    before  us,  is  conclusive. 

16  C.  137=  •  The  family  did  not  consist  of  two   persons   jointly   interested  in  the  family 

**  *Mi*Ur*  property,  but  of  three  persons  so  interested.     We  take  the  Judge's  finding 

to  negative  the  supposition  that  Juneswar  was  the    manager  of  the  family. 

But  even  if  he  was,  this   sale  did   not    pretend  to  be    made  by  him  in  that 

capacity;    nor    was   there  any   family  object   to  be   gained  by  it.     It  was 

simply   an   appropriation    by   him,  without  any  partition,    of   part   of  the 

family  property.     Nor    does   the   doctrine   lately   introduced,  that  sons  are 

bound  by  force  of  a    pious   obligation    incumbent  on   them  to   make    good 

the  acts  of  their   father,   extend  to    nephews  in    respect  of  the  acts  of  their 

uncle,  or  to  brothers  of  the  acts  of  brothers.    No  doubt  the  Mitakshara  law 

has  been  a  good  deal  worn  away  by  the  decisions  of   recent  years,  which  it 

is  our  duty  to  follow.     But  we  are  not  aware  of  any  authority  according  to 

which  the  sale  by  Juneswar  in  the  present  case  could  be  sustained. 

We  think  that  the  plaintiff  has  failed  to  show  a  good  title  to  the  pro- 
perty claimed,  and  that  on  this  ground  also  the  suit  should  have  been 
dismissed. 

As  to  the  view  taken  by  the  Subordinate  Judge  that,  having  regard 
to  s.  13  of  the  Code  of  Civil  Procedure  and  the  case  of  Denobundhoo 
Chondhry  v.  Kristomonee  Dossee  (1),  the  defendant  is  not  entitled  to  rely 
on  this  ground,  as  he  did  not  put  it  forward  when  he  brought  his  suit  for 
pre-emption  ;  we  think  it  enough  to  point  out  that  this  suit  is  not  between 
the  same  parties  as  the  former  suit.  We  should  hesitate  before  holding 
that  the  bar  arising  from  the  acts  of  his  father  which,  as  we  have  decided, 
precludes  the  plaintiff  from  disputing  Ruttonjote's  right  to  compromise 
the  pre-emption  suit,  had  such  an  operation  as  to  entitle  him  to  treat  it 
as  if,  for  all  purposes,  it  had  been  brought  against  him,  and  so  to  avail 
himself,  against  the  defendant,  of  s.  13,  Explanation  2  of  the  Civil  Proce- 
dure Code.  Were  it  necessary  to  deal  with  this  question,  we  should 
have  to  consider  the  bearing  upon  it  of  the  recent  decision  of  the  Privy 
Council  in  Amant  Bibee  v.  Imdad  Hossein  (2)  decided  [148]  on  March 
16  of  this  year.  But  for  the  purposes  of  this  appeal,  it  is  needless 
to  determine  that  question.  If  the  plaintiff  is  estopped,  he  cannot 
recover,  for  that  reason,  in  this  suit.  If  he  is  not,  defendant  is  not  barred 
by  s.  13  from  showing  that  under  the  Mitakshara  law  plaintiff  has  no 
title  ;  and  in  either  case  the  suit  must  fail. 

We  should  add  that  had  we  felt  able  to  sustain  the  decree  of  the 
Subordinate  Judge,  we  should  have  felt  some  difficulty  in  doing  so  without 
giving  the  defendant  an  opportunity  of  showing  how  far,  if  at  all,  the  very 
great  increase  in  the  value  of  the  property  since  the  pre-emption  suit  is 
attributable  to  the  paying  off  of  incumbrances  at  that  time  affecting  it  by 
the  defendant.  It  has  admittedly  doubled  in  value  at  the  least. 

We  set  aside  the  decree  of  the  Subordinate  Judge,  and  dismiss  the 
suit  with  all  costs  here  and  in  the  original  Court. 

c.  D.  P.  Appeal  allowed. 


(1)  2  C,  152,  (2)  15  I.A.  106  =  15  C.  800. 
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Before  Mr.  Justice  Pigot  and  My.  Justice  Rampini.  APPEL- 
LATE 

SARAT  CHUNDER  DEY  AND  OTHERS  (Defendants  1  to  5)  v.  CIVIL. 
GOPAL  CHUNDER  LAHA  (Plaintiff),  AND  OTHERS  (Defendants  6  to  10).* 

[4th  September,  1888.]  8  c- 148i 

Benami   transaction— Estoppel — Persons   claiming  under  person  who  creates  the 
benami. 

The  mere  fact  of  a  benami  transfer  does  not  in  itself  constitute  such  a 
misrepresentation  as  to  bind  all  persons  claiming  under  the  person  who  creates 
the  benami. 

O  made  a  benami  gift  of  his  property  to  his  wife  A.  The  deed  of  gift  was 
registered  and  purported  to  be  made  in  consideration  of  the  fixed  dower  due  to  A. 
There  was  no  mutation  of  names  ;  but  O  managed  the  property  as  A  'a  am-muktar 
under  a  general  po\ver-of-attorney  executed  by  her  in  his  favour.  On  the  death 
of  O.  A  mortgaged  the  property.  At  a  sale  in  execution  of  a  decree  obtained  by 
the  mortgagee  against  A,  the  mortgaged  property  was  purchased  by  the  defend- 
ants. On  the  death  of  A,  H  and  R,  the  son  and  daughter  of  A,  sold  their 
shares  in  the  property,  which  they  had  inherited  from  their  father  O,  to  the 
plaintiff.  In  a  suit  by  the  plaintiff  against  the  defendants  for  a  declaration  of 
his  right  to  the  shares  of  //  and  R,  and  for  partition  ; 

[149]  Held,  that  the  acts  of  O  were  not  such  as  to  constitute  an  estoppel  as 
against  his  heirs,  and,  therefore,  the  plaintiff  was  entitled  to  the  relief  he  sought. 

Lachmuti  Chund-'.r  Gcer  Gossain  v.    Kally  Churn  Singh  (1),  explained. 
[Reversed  on  appeal,  20  C.  296  (P.O.)  =  19  I. A.  203  =  6  Sar.  P.C.J.  224.] 

SUIT  for  declaration  of  title  and  partition. 

Umed  Ali  Ostagar  died  on  the  6th  August  1879,  possessed  of  consider- 
able  property,  and  leaving  him  surviving  his  widow  Azru  Bibi,  Ahmed 
Hossein,  Rohimunnessa  and  Bunnijan,  his  children  by  Azru,  and  a  son 
Palkjan  by  a  second  wife  who  predeceased  him.  Some  time  before  his 
death,  on  the  4th  January  1878,  Umed  Ali  by  a  deed,  which  purported  to 
be  a  hibabil  ewaz,  or  a  deed  of  gift  in  consideration  of  a  sum  of  Ks.  11,361 
due  to  his  wife  Azru  in  respect  of  her  fixed  dower,  conveyed,  amongst 
other  properties,  the  property  in  dispute  in  this  suit  to  Azru  Bibi  absolu- 
tely. There  was  no  mutation  of  names ;  but  Azru  executed  a  general 
power-of -attorney  in  favour  of  her  husband  TJmed  Ali,  who  under  colour 
of  such  authority,  managed  the  properties  as  her  am-muktar. 

On  the  strength  of  this  deed  Azru  Bibi,  on  the  22nd  April  1880, 
mortgaged  the  properties  covered  by  it  to  one  Kalimuddin  to  secure  the 
repayment  to  him  of  an  advance  of  Ks.  2,000.  The  mortgage-deed  was 
attested  by  Ahmed  Hossein,  who  held  a  power-of- attorney  from  her  sister 
Rohimunnessa,  dated  the  17th  December  1879.  The  mortgage  debt  was 
not  repaid,  and  Kalimuddin  in  1881  brought  a  suit  against  Azru  Bibi  on 
the  mortgage  in  the  Court  of  the  Second  Subordinate  Judge  of  the 
24-Pergunnahs,  and  obtained  a  decree  on  the  7th  December  of  the  same 
year.  At  an  auction  sale  on  the  15th  May  1882,  in  execution  of  this 
decree,  Khetter  Mohun  Dey  and  Grish  Chunder  Dey,  the  predecessors  in 
title  of  the  defendants  Nos.  1  to  5,  purchased  the  mortgaged  properties, 
and  obtained  possession.  Prior  to  the  decree  in  the  year  1881,  Palkjan 

*  Appeal  from  Appellate  Decree  No.  1560  of  1887,  against  the  decree  of  H. 
Beveridge,  Esq.,  Additional  Judge  of  24-Pergunnahs,  dated  the  18th  June  1887, 
reversing  the  decree  of  Baboo  Karuna  Das  Bose,  Munsif  of  Sealdah,  dated  the  30th 
December,  1886. 

(1)  10  W.R.  292. 
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instituted  a  suit  in  the  original  side  of  the  High  Court  for  the  administra- 
tion of  the  estate  of  his  father  Umed  AH  Ostagar.  The  sale  in  execution 
of  the  mortgage  decree  took  place  before  the  written  statements,  in  which 
Ahmed  Hossein  and  Rohimunnessa  supported  the  hiba,  were  filed  by  them 
in  Palkjan's  suit. 

[150]  On  the  4th  May  1S84  Azru  died ;  and,  on  the  28th  July 
1885,  Ahmed  Hossein  and  Rohimunnessa,  the  son  and  daughter  of  Azru, 
sold  their  respective  shares  in  the  property  in  this  suit,  which  they  had 
inherited  from  their  father  Umed  Ali  Ostagar,  to  the  plaintiff  Gopal 
Chunder  Laha,  who  took  a  conveyance  of  the  same  in  the  name  of  his 
servant  janoki  Nath  Chatter jee,  defendant  No.  10.  On  the  strength  of 
his  purchase  the  plaintiff  Gopal  Chunder  Laha,  in  December  1885,  insti- 
tuted a  suit  in  the  Court  of  the  Munsif  of  Sealdah  for  a  declaration  of 
his  right  to  the  said  shares  of  Ahmed  Hossein  and  Rohimunnessa  in  the 
property  in  suit,  and  for  partition.  He  also  prayed  for  the  removal  of  a 
pucca  wall  erected  by  the  defendants  Nos.  1  to  ~\ 

The  material  issues  tried  by  the  Court  of  first  instance  were  : — Did 
Umed  Ali  make  a  valid  gift  of  the  property  to  his  wife  ?  Even  if  the  gift 
be  not  valid,  is  not  the  plaintiff  estopped  from  disputing  its  validity  by  the 
conduct  of  his  vendors  and  their  predecessors  in  title.  There  was 
no  dispute  as  to  the  share  the  plaintiff  would  be  entitled  to  if  the  hiba 
was  declared  invalid. 

It  was  contended,  on  behalf  of  the  plaintiff,  that  the  deed  of  4th 
January  1879  was  a  benami  transaction ;  that  it  did  not  convey  any 
estate  in  the  property  ;  and  that,  as  against  the  defendants  Nos.  1  to  5,  the 
plaintiff  was  entitled  to  the  shares  of  Ahmed  Hossein  and  Rohimunnessa. 
It  was  also  contended  that  the  mortgage  of  the  22nd  April  .1880,  to 
enforce  which  the  suit  of  1881  was  brought,  did  not  pass  any  interest  in  the 
property,  and  that,  therefore,  the  defendants  Nos.  1  to  5,  did  nut  acquire 
any  interest  in  it  under  the  sale  of  the  15th  May  1882  in  execution  of  the 
mortgage  decree. 

The  defendants  Nos.  1  to  5  contended  inter  alia  that  the  hiba-  was  a 
valid  document,  possession  having  been  given  under  it  to  Azru  Bibi,  that 
the  plaintiff  was  estopped  by  the  conduct  of  his  vendors  and  their 
predecessors  in  title  from  questioning  the  validity  of  hiba,  and  that  they 
were  bonafide  purchasers  for  value  without  notice. 

The  Munsif  found  that  there  was  no  consideration  for  the  hiba ;  that 
Umed  Ali  had  proclaimed  to  the  world  that  he  had  made  a  valid  hiba  of  his 
property  in  favour  of  his  wife  Azru  Bibi ;  that  he  had  given  effect  to  it 
by  putting  her  into  possession;  that  he  had  [151]  allowed  his  wife  to 
use  her  own  seal  in  respect  of  the  property ;  and  that,  as  his  wife's 
am-muktar,  he  led  the  world  to  believe  that  she  was  the  real  owner  of  the 
property.  He  also  found  that,  after  Umed  Ali's  death,  Azru  Bibi  dealt 
with  the  property  as  her  own.  He  further  found  that  the  defendants 
Nos.  1  to  5  were  bonafide  purchasers  for  value  without  notice,  and  the 
plaintiff's  purchase  was  only  an  unconscionable  bargain. 

He  held  that  the  hiba  as  a  deed  of  dower  was  invalid,  but  that  it  was 
valid  and  binding  as  a  deed  of  gift,  seisin  having  been  given  in  accordance 
with'  the  requirements  of  the  Mahomedan  Law.  He  also  held  that  the 
plaintiff  was  estopped  from  questioning  the  validity  of  the  hiba  by  the 
conduct  of  his  vendors  and  their  predecessors  in  title.  Accordingly  the 
Munsif  dismissed  the  suit. 

The  plaintiff  appealed  to  the  additional  Judge  of  the  24-Pergunnahs. 
The  Judge  agreed  with  the  Munsif  in  holding  that  the  hiba  was  invalid  as 
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a  deed  of  dower  and  as  being  without  consideration  ;  but,  as  he  was  of 
opinion  that  there  was  no  evidence  that  Azru  Bibi  did  get  possession 
until  after  the  death  of  her  husband,  he  held  that  the  hiba  was  also 
invalid  as  a  deed  of  gift.  Upon  the  question  of  estoppel,  he  found 
that  Umed  Ali  did  nothing  beyond  execute  and  register  the  deed  of 
gift  ;  that  there  was  no  evidence  that  Umed  Ali  had  held  out  Azru  Bibi  to 
the  world  as  the  owner  of  the  property,  or  that  he  had  parted  with 
possession  of  it.  He  therefore,  held  that  the  conduct  of  Umed  Ali  fell 
far  short  of  what  was  required  to  constitute  an  estoppel.  He  also  held 
that  neither  Ahmed  Hossein  nor  Rohitnunnessa  was  estopped  from  dis- 
puting the  hiba,  and  consequently  the  plaintiff  was  not.  The  Judge 
further  held  that  the  existence  of  the  suit  in  the  High  Court  in  which  the 
validity  of  the  hiba  was  in  question,  went  far  to  disprove  the  plea  that 
the  defendants  were  bona  fide  purchasers  for  value  and  without  notice. 
He  accordingly  allowed  the  appeal,  and  ordered  the  removal  of  the  wall 
erected  by  the  defendants. 

Defendants  Nos.  1  to  5  appealed  to  the  High  Court. 

Mr.  Woodrojffe,  Baboo  Nil  Mad  hub  Bose  and  Baboo  Shib  Chund  Paid, 
for  the  appellants. 

Mr.  Evans,  Baboo  Pran  Natli  Pandii  and  Baboo  Okhoy  Cooinar 
tianerjec,  for  the  respondents. 

[152]  The  judgment  of  the  Court  (PiGor  and  RAMPIM,  JJ.)  was  as 
follows  : — 

JUDGMENT. 

The  plaintiff  sues  as  purchaser  of  the  shares  in  certain  property  of 
Ahmed  Hossein  and  Kohimunnessa,  the  son  and  daughter  of  one  Umed  Ali 
Ostagar,  of  whose  estate  the  property  in  question  formed  part,  and  who 
died  in  the  year  1879,  leaving  him  surviving  his  widow  Azru,  Ahmed 
Hossein,  Rohimunnessa,  and  Bunnijan,  his  children  by  Azru,  and  a  son 
Palkjan.  by  a  second  wife.  The  defendants  purchased  the  property,  in 
which  the  plaintiff  claims  the  shares,  of  Ahmed  and  Rohimunnessa,  at  an 
execution  sale,  which  took  place  on  the  15th  May  1882.  The  sale  at  which 
the  defendant  purchased  this  property  was  in  execution  of  a  decree  in  a  mort- 
gage suit  brought  by  one  Kalimuddin,  the  mortgagee,  in  1881,  and  the  decree 
in  which  was  made  in  December  1881.  The  plaintiff  says  that  the  mortgage, 
to  enforce  which  the  suit  of  1881  was  brought,  was  ineffectual  to  pass  any  in- 
terest in  the  property,  and  that  no  interest  in  the  property  passed  to  the 
defendant  under  the  sale  on  the  15th  May  1882  in  execution  of  the  mortgage 
decree.  The  mortgage  was  entered  into  between  Azru  Bibi,  the  widow  of  the 
deceased  Umed  Ali  Ostagar,  and  Kalimuddin.  Azru  claimed  to  be  entitled 
to  the  property  mortgaged  under  a  hiba  executed  by  her  husband  on  the 
4th  January  1878,  by  which  hiba,  in  consideration  of  the  sum  of  Rs.  11,361, 
due  to  her  in  respect  of  her  fixed  dower,  Umed  Ali  conveyed  the  property 
in  question  amongst  other  properties  to  her  absolutely.  On  the  part  of 
the  plaintiff,  it  is  said  that  this  hiba  was  a  mere  benami  transaction  and 
conveyed  no  estate  in  the  property,  and  that  as  against  the  defendants  he 
is  entitled  to  the  shares  of  Ahmed  and  Rohimunnessa,  inherited  by  them 
from  their  father.  It  has  been  held  as  a  matter  of  fact  by  the  lower  Court 
that  the  hiba  was  a  benami  transaction.  But  it  is  contended  by  the 
defendants  that  the  plaintiff  cannot  recover,  claiming  as  he  does  under 
Ahmed  and  Rohimunnessa,  on  the  ground  that  they,  his  assignors,  were 
estopped  from  disputing  the  validity  of  the  hibai  and  that  he  in  this  case 
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1888       cannot    dispute    it.     The    case    of     Luchman    Chunder    Geev    Gossain    v. 

SEP.  4.      Rally   Churn  Singh  (1)  has  been   cited  on  behalf  of  the  defendants.     And 
apart    from    the    principles    laid    down    in  that  decision,   which    was   a 

APPEL-      [153]  decision   of  the  Privy    Council,  the  circumstance  of  Ahmed  Hossein 
LATE        having   attested  the  deed   of  mortgage  to  Kalimuddin  is  relied  on  as  estop- 

CIVIL.       pjng   njm  from    questioning  his  mother's  power  to  execute  the  document, 
16  C  148      an(^  a   P°wer-°f-'lttorney  executed  by  Rohimunnessa,  amongst   others,  in 
favour  of  Ahmed,  on  the   17th  December  1879,    is  relied  upon   as  having  a 
similar  effect  as  regards  her. 

As  to  Ahmed  we  are  unable  to  hold  that  the  mere  witnessing  by  him 
of  that  document,  i.e.,  the  mortgage,  or  his  assent  to  the  execution  of  it, 
can  create  an  estoppel  binding  on  him,  unless  it  were  apparent  that  when 
he  witnessed  the  deed  and  assented  to  it,  he  did  so  with  knowledge  of  the 
invalidity  of  the  hiba  to  confer  upon  Azru,  and  the  fact  that  Azru  had  no 
power  to  create,  a  good  title  as  against  him,  of  which  knowledge  on  his  part 
there  is  no  proof.  As  regards  Rohimunnessa,  we  need  say  no  more  than  that 
we  cannot  consider  the  execution  by  her  of  the  power-of-attorney  above 
alluded  to  as  having  the  effect  attributed  to  it  by  the  defendants.  As  to  any 
other  ground  of  estoppel  affecting  Ahmed  and  Rohimunnessa,  it  is  true  that 
in  the  proceedings  on  the  Original  Side  of  this  Court  in  suit  No.  601  of 
1881,  filed  by  Palkjan,  for  administration  of  Umed  Ali  Ostagar's  estate,  both 
Ahmed  and  Rohimunnessa  did  support  the  validity  of  the  hiba,  but  there 
is  nothing  to  show  that  their  having  done  so,  or  their  being  about  to  do  so, 
was  ever  communicated  to  the  defendants  by  any  one — certainly  not  by 
them.  Indeed  the  defendant's  purchase  at  the  execution-sale  took  place 
before  the  written  statements  filed  by  them  in  the  suit  in  this  Court  were 
presented  by  them. 

Upon  the  whole,  therefore,  we  do  not  find  any  circumstance  in  this 
case  such  as  to  justify  us  in  holding  (assuming  it  to  be  material)  that 
Ahmed  Hossein  and  Rohimunnessa  were,  by  acts  of  their  own,  estopped 
from  disputing  as  between  them  and  the  defendants  the  validity  of  the 
hiba,  which  is  the  source  of  their  title. 

The  next  question  is  whether  in  this  case  the  decision  of  their  Lord- 
ships of  the  Privy  Council  in  Luchman  Chunder  Geev  Gossain  v.  Kally 
Churn  Singh  (1)  is  an  authority  which  we  can  apply  in  this  case,  so  as  to 
hold  that  Ahmed  and  Rohimunnessa,  as  heirs  of  Umed  Ali  Ostagar, 
became  estopped  as  to  [154]  the  hiba.  Now  in  that  case,  there  were 
circumstances  which  do  not  exist  in  the  present ;  there  had  been  a  long 
course  of  public  acts  and  declarations  by  Ubotar  Singh,  the  grantor 
of  the  deed  of  sale  to  his  wife  Ulpa,  which  in  that  case  was  held 
to  have  been  a  benami  transaction  ;  and,  further,  Ubotar  Singh,  during 
his  lifetime,  as  far  as  possible,  by  transfer  of  possession  and  otherwise, 
did  all  that  he  could  to  cause  his  wife  to  bear  towards  the  public  the 
character  of  owner.  In  the  present  case  there  was  nothing  save,  first, 
the  execution  of  the  deed  ;  secondly,  the  registration  of  it  ;  thirdly,  the 
execution  of  a  general  power-of-attorney  by  Azru  in  favour  of  her  husband  ; 
and,  fourthly,  the  fact  that  a  seal  was  made  for  her,  to  constitute  acts  of 
the  kind  relied  on  in  the  case  before  their  Lordships.  And  of  none  of 
them,  save  the  execution  of  the  deed  itself,  is  it  shown  that  the  mortgagee 
or  the  present  defendants  were  informed  and  aware.  Again,  before  the 
sale  on  the  15th  May  1882,  in  the  suit  in  which  that  sale  took  place,  the 
validity  of  the  hiba  was  impeached  by  Palkjan,  the  plaintiff  in  the  original 

(1)  19  W.R.  292. 
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suit  in  the  High  Court.  It  is  true  that  Palkjan's claim  was  dismissed:  still 
the  fact  that  that  claim  was  made  was  one  that  we  understand  the  Addi- 
tional District  Judge  to  hold  ought  to  have  put  the  defendants  upon 
enquiry.  And  although  it  is  true  that  at  that  time  the  proceedings  in  the 
suit  in  the  High  Court  did  not  contain  an  express  denial  by  Palkjan  of  the 
validity  of  the  hiba,  the  fact  that  he  at  least  contested  its  validity,  and 
that  in  the  schedule  to  his  plaint  in  that  suit  he  included  the  properties 
in  the  estate  left  by  his  father,  the  administration  of  which  he  sought, 
must  have  appeared  to  the  defendant  had  he  made  enquiry.  Further,  it 
is  to  be  noted  that  there  was  no  mutation  of  name  in  respect  of  this 
property  to  that  of  Azru  Bibi,  and  there  is  nothing  in  the  case  to  show 
that  up  to  the  time  of  the  death  of  Azru's  husband,  she  had  (save  in  having 
executed  that  purely  formal  document,  the  power-of-attorney,  under  color 
of  which  affected  authority  the  property  was  managed,  i.e.,  really  enjoyed 
by  her  husband)  anything  to  do  with  the  possession  of  the  property  or 
the  enjoyment  of  any  of  its  profits.  Under  these  circumstances,  we 
cannot  hold  that  the  Additional  District  Judge — either  in  determining, 
as  he  has  done,  that  no  estoppel  was  created,  or  in  holding,  as  he  has 
done,  that  the  defendants  do  not  occupy  the  position  of  bona  jfide 
[155]  purchasers  without  notice — was  wrong  ;  and  this  absolves  us  from 
considering  the  further  question,  which  we  might<  perhaps,  have  other- 
wise found  it  necessary  to  determine,  viz.t  whether,  if  Ahmed  and 
Rohimunnessa  were  estopped  from  disputing  the  Mba,  that  estoppel  would 
"have  been  one  binding  on  the  plaintiff  in  the  absence  of  proof  of  knowledge 
on  his  part  of  the  circumstances  that  gave  rise  to  it. 

We  may  add  that  we  share  the  regret  expressed  by  the  Additional 
District  Judge  in  coming  to  this  conclusion  in  such  a  case.  We  would 
further  say  that  we  are  sensible  of  the  great  importance  of  carrying  out  to 
the  full  the  principle  of  the  decision  of  the  Privy  Council  in  the  case 
above  cited,  but  that  case  does  not  go  so  far  as  to  decide  that  the  mere  fact 
of  a  benami  transfer  in  itself  constitutes  such  a  misrepresentation  as  to 
bind  all  persons  claiming  under  the  person  who  creates  the  benami,  and, 
however,  salutary  it  might  be  that  such  should  be  the  rule  of  law,  we 
cannot  hold  that  such  a  rule  exists. 

We  therefore,  affirm  the  decree  of  the  Additional  District  Judge 
save  as  to  that  portion  of  it  which  orders  the  defendant  to  remove  the 
wall  built  by  him,  for  which  we  can  see  no  warrant.  As  to  that  we  must 
reverse  the  decree  of  the  Court  below.  The  respondent  is  entitled  to 
remove  the  wall  if  it  is  on  his'  land,  but  he  is  not  entitled  to  a  decree 
compelling  the  defendant  to  remove  it.  In  other  respects  the  appeal  is 
dismissed  with  costs. 
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1888  16  c.  153. 

DKC.  12.  APPELLATE  CIVIL. 

APPEAL-  Before  Mr.  Justice  Mittev  and  My.  Justice  Macpherson. 

LATE 

rIVII  AUBHOY  CHURN  MAJI  (One  of  the  defendants)  v.  SHOSHI  BHUSAN 
_J  BOSE  AND  OTHERS  (Plaintiffs}*      [12th  December,  1888.] 

18  C.  155.  Appeal— Suit  for  Rent—Question  as  to  amount  of  Rent — Sub-division  of  Tenancy — 
Rent  receipts  signed  by  one  of  several  co-sharers — Bengal  Tenancy  Act  (VIII  of 
.1885),  ss.  88.  153. 

Several  plaintiffs,  co-sharers,  sued  two  defendants  to  recover  the  sum  of  Rs.  78 
odd  for  arrears  of  rent  in  respect  of  a  tenure,  the  annual  amount  of  rent  pay- 
able being  alleged  to  be  Rs  15.  One  of  the  defendants  appeared  [156]  and 
pleaded  that  the  tenure  had  been  some  lime  previous  divided  by  the  principal 
plaintiff  (who  was  the  kurta  of  the  family  and  collected  the  rent),  and  that  after 
the  division  he  had  paid  Rs.  7-8  per  annum,  being  the  rent  in  respect  of  his  half 
of  the  tenure,  to  the  kurta  ;  in  support  of  such  payments  he  produced  dakhilas 
or  rent  receipts  signed  by  the  kurta.  The  suit  was  dismissed  by  the  Munsif,  but 
on  appeal  the  Additional  Judge  gave  the  plaintiffs  a  decree  for  the  amount  of 
rent  claimed  less  the  amount  proved  to  have  been  paid  by  the  defendant  who 
contested  the  suit,  as  shewn  by  the  dakhilas.  He  held  that  the  division  had  not 
been  proved,  and  that  the  dakhilas  did  not  amount  to  the  written  consent  required 
by  s.  88  of  the  Bengal  Tenancy  Act.  The  defendant  appealed  to  the  High  Court, 
and  at  the  hearing  it  was  objected  that,  under  the  provisions  of  s.  153  of  the  Act, 
no  appeal  lay. 

Held,  that  an  appeal  did  lie,  inasmuch  as  there  was  a  question  as  to  the 
amount  of  rent  annually  payable,  the  plaintiffs  claming  Rs.  15  and  the  defend-, 
ant  alleging  only  Rs  7-8. 

Held,  further,  that  the  dakhilas  or  rent  receipts  did  not  amount  to  a  written 
consent  as  required  by  s.  88  of  the  Bengal  Tenancy  Act,  and  that  the  decree 
of  the  lower  Court  oiust  be  upheld. 

[Appr.,  17  C.  489  (F.  B  )  ;  R.,  25   C.   531  (536)  (F.B.)  ;    8   C.    W.  N     923(924)  =  }!    C. 
1026.] 

IN  this  case  there  were  two  defendants,  and  the  plaintiffs  sued  to 
recover  arrears  of  rent  and  for  ejectment,  alleging  that  the  defendants  held 
5  bigahs  of  land  at  an  annual  rent  of  Rs.  15  ;  that  they  had  not  paid  the 
rent  from  1290  to  1293  ;  and  that  there  was  a  sum  of  Rs.  74  odd  due  to 
them  on  account  of  such  rent,  interest  and  cesses. 

The  defendant  No.  2  alone  contested  the  suit  and  pleaded  that  the 
original  tenure  had  been  sub-divided  by  the  plaintiff  No.  1,  who  acted  as 
kitrta  of  the  family,  and  alone  managed  the  property  and  collected  the 
rent.  He  further  pleaded  that  in  respect  of  the  2^  bigahs  of  land  which 
had  been  allotted  to  him  on  the  division,  he  had  already  paid  the  rent  to 
plaintiff  No.  1. 

The  other  defendant  did  not  appear  or  contest  the  suit.  At  the 
hearing  of  the  case  in  the  Court  of  first  instance,  the  plaintiffs  abandoned 
their  claim  for  ejectment,  and  the  only  issues  raised  were  :  (1)  Whether 
the  defendant  No.  2  had  paid  the  rent  as  he  alleged  ;  and  (2)  whether  the 
holding  had  been  sub-divided  by  plaintiff  No.  1,  and,  if  so  whether  the 
division  was  valid. 

The  Munsif  found  that  the  plaintiff  No.  1  was  the  collecting  agent 
of  the  plaintiffs,  and  that  he  had  always  granted  dakhilas ;  that  a 
division  of  the  holding  was  effected  by  him  in  the  way  [157]  alleged  by 

*  Appeal  from  Appellate  Decree  No.  506  of  1888,  against  the  decree  of  H.  Beveridge, 
Esq.,  Judge  of  24-Pergunnahs,  dated  the  5th  of  January  1888,  modifying  the  decree  of 
Baboo  Dukhina  Churn  Mozumdar,  Munsif  of  Diamond  Harbour,  dated  the  20th  July 
1887, 
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defendant    No.  2  ;    and  that   the  plaintiffs    were    bound    by  his    acts.     In        1888 
proof  of   his  allegation   as  to   the  payment   of  the  rent    in  respect  of  his  2i     DEC.  1?. 
bigahs,     defendant    No.   2,    in    addition   to     other     evidence,     produced       .       " 
dakhilas    purporting  to    be  signed  by  plaintiff   No.  1,  which    signature  the 
latter  denied.     The    Munsif,  however,    found    them    to  be    genuine,   and       r^ATE 
decided  the  first  issue  also  in  favour  of  the  defendant.  ^  _. 

Upon  these  findings  the  first  Court  held  that  the  plaintiffs   were    not    i8c"iV 
entitled  to  any  relief  and  dismissed  the  suit  with  costs. 

Upon  appeal  the  Additional  Judge  reversed  that  decree.  He  agreed 
with  the  finding  of  the  lower  Court  that  defendant  No.  2  had  proved  the 
payments  of  the  rent  alleged  by  him.  On  the  other  issue,  however,  he 
held  in  favour  of  the  plaintiffs.  The  material  portion  of  his  judgment 
upon  that  point  was  as  follows  : — 

"Defendant  says  Shosi  Bhusan  made  a  separation  in  Choit  1291,  and 
granted  dakhilas  accordingly,  in  which  it  was  stated  that  defendant  held 
2£  bigahs  at  a  rental  of  Rs.  7-8.  I  am  not  quite  sure  if  this  amounts  to 
the  written  consent  required  by  s.  88  of  the  Bengal  Tenancy  Act 
[see  the  case  of  the  Gour  Mohun  Roy  v.  Anund  Mundal  (1)] .  But, 
however,  that  may  be,  I  think  that  defendant's  plea  of  the  sepa- 
ration must  fail  on  the  ground  that  Shoshi  Bhusan  alone  granted 
the  dakhilas.  He  is  not  the  guardian  of  the  minor  plaintiffs,  and  I  do 
not  think  that  it  is  within  the  scope  of  a  manager's  authority  to  divide 
tenures  or  distribute  rents.  Shoshi  Bhusan  is  not  the  landlord  referred 
to  in  s.  88  of  the  Tenancy  Act,  but  only  one  of  the  landlords.  I  think, 
therefore,  that  defendant  is  still  bound  to  pay  the  rent  of  the  whole 
tenure." 

He  accordingly  gave  the  plaintiffs  a  decree  for  the  rents  of  the 
tenure  at  Rs.  15  per  annum  less  the  payments  proved  to  have  been  made 
by  the  defendant  No.  2,  as  shown  by  his  dakhilas,  the  decree  being 
against  both  defendants. 

Against  that  decree  defendant  No.  2  now  appealed  to  the  High 
Court. 

Baboo  Kantna  Sindhn  Milker jee  and  Baboo  Jogendra  CJiundfr  Ghose, 
for  the  appellant. 

Baboo  Bhobani  Churn  Duff,  for  the  respondents. 

[158]  At  the  hearing  of  the  appeal  a  preliminary  objection  was 
taken  that  no  appeal  lay  to  the  High  Court. 

The  judgment  of  the  High  Court  (MITTER  and  MACPHERSON,  JJ«) 
was  as  follows  : — 

JUDGMENT. 

We  think  that  in  this  case  the  preliminary  objection  taken  to  the 
hearing  of  the  appeal  should  not  prevail.  Under  s.  153,  if  there  be 
a  question  as  to  the  amount  of  rent  annually  payable  by  a  tenant,  then  an 
appeal  lies.  In  this  case  there  was  a  question  of  that  nature.  The 
defendant  (appellant  before  us)  contended  that  the  amount  of  rent  payable 
annually  by  him  was  Rs.  7-8,  and  not  Rs.  15  as  claimed  in  the  plaint. 
That  being  so,  we  overrule  the  preliminary  objection.  Upon  the  merits 
of  the  appeal  it  appears  to  us  that  the  District  Judge  has  disbelieved  the 
oral  evidence  that  was  adduced  by  the  appellant  to  establish  that  the 
distribution  of  the  rent  between  himself  and  his  brother  was  effected  with 
the  sanction  of  the  landlord,  and  the  District  Judge  was  further  of 

(1)  22  W.R.  295. 
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opinion  that  the  rent  receipts  filed  by  the  defendant  appellant,  which 
were  genuine,  did  not  amount  to  a  written  consent  required  by 
s.  88  of  the  Bengal  Tenancy  Act.  In  this  view  of  s.  88  we  concur. 
He  adds  that  even  accepting  that  the  rent  receipts  are  sufficient  to  bring 
the  case  within  the  purview  of  s.  88  of  the  Bengal  Tenancy  Act,  still  the 
receipts  having  been  granted  by  Shoshi  Bhusan,  the  kurta  of  the  family, 
were  not  sufficient  to  bind  the  other  members  of  it.  I  am  not  inclined  to 
agree  with  the  District  Judge  in  that  view,  but  he  being  of  opinion  that 
the  oral  evidence  as  to  the  sub-division  of  the  rent  and  of  the  land  of  the 
original  tenure  with  the  sanction  of  the  landlord  is  net  trustworthy,  and 
that  the  receipts  did  not  amount  to  a  written  consent  required  by  s.  88,  it 
is  immaterial  to  consider  whether  the  act  of  Shoshi  Bhusan,  the  kurta 
of  the  family,  was  binding  in  this  respect  upon  the  other  members.  We 
dismiss  this  appeal  with  costs. 


H.   T.  H. 


Appeal  dismissed. 


16  C.  159. 
[159]  CIVIL  REFERENCE. 

Before  Mr.  Justice  Pigot  and  Mr.  Justice  Beverley. 

SHUTTRUGHON  DAS  COOMAR  (Plaintiff]  v.  HOKNA  SHOWTAL  AND 
OTHERS  (Defendants)."''  [7th  January,    1889.] 

Right  of  suit — Suit  for  compensation  for  wrongful  seizure  of  cattle — Cattle  Tres- 
pass Act  (I  of  1871). 

A  suit  for  compensation  for  wrongful  seizure  of  cattle  will  lie  in  a  Civil  Court, 
the  provisions  of  Act  I  of  1871  being  no  bar  to  such  a  suii. 

Nomaz  Mollah  v.  Lall  Mohnn^Tagadgeer  (1)  approved  of  ;    Asletn    v.    KaJla 
Durzi  (2)  dissented  from. 

[R.,  27  M.  483  (494)  (F.B.)  ;  U.B.R.  (1904),  4th  Qr.,  Tort,  112.] 

REFERENCE  under  s.  617  of  the  Code  of  Civil  Procedure  from  the 
Second  Munsif  of  Midnapore. 

The  plaintiff  brought  this  suit  to  recover  from  the  defendants  the 
sum  of  Rs.  24,  being  the  amount  of  fine  paid  by  him  in  releasing  his 
cattle,  which  he  alleged  had  been  wrongfully  seized  and  impounded  by 
thje  defendants.  The  defendants  contended  that  the  provisions  of  Act  I 
of  1871  were  a  bar  to  a  suit  for  compensation  for  illegal  seizure  of  cattle, 
and  further  that  the  seizure  and  detention  of  the  plaintiff's  cattle  were 
not  illegal  and  wrongful. 

The  Munsif  found  that  the  seizure  was  illegal  and  wrongful,  and 
decreed  the  suit ;  but  having  regard  to  the  conflicting  rulings  in  Nomaz 
Mollah  v.  Lall  Mohun  Tagadgeer  (1)  and  Aslem  v.  Kalla  Durzi  (2),  he 
made  his  judgment  contingent  on  the  opinion  of  the  High  Court,  on  the 
question  whether  the  provisions  of  Act  I  of  1871  operated  as  a  bar  to  the 
maintenance  of  a  suit  for  compensation  for  wrongful  seizure  of  cattle  in 
a  Civil  Court. 

No  one  appeared  for  the  plaintiff. 

Baboo  Karuna  Sindhu  Mukerjee,  for  the  defendants. 

'  Civil  Reference,  No.  22- A  of   1888,  made  by  Babu   Bhuban   Mohun   Gangooly, 
Second  Munsif  of  Midnapore,  dated  the  7th  of  September,  1888. 

(!)  15  \V.R,  279,  (2)  2C.L.R.  344, 
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The   judgment   of   the  Court   (Pioor   and    BEVERLEY,   JJ.)  was  as        1889 
follows :—  IAN.  7. 

JUDGMENT.  ClvlL 

In  this  case  there  are  two  conflicting  decisions,  and  the  Small  Cause  REFER- 
Court  Judge  has  very  properly  referred  the  case  to  us.  The  question  is  whe-  ENCE. 
ther  an  action  for  wrongful  seizure  of  cattle  will  lie  [160]  in  a  Civil  Court.  — — 
Mr.  Justice  Mitter  and  Mr.  Justice  Maclean,  in  the  case  of  A  slew  v.  Kalla  6  189i 
Durji  (1),  have  held  that  it  would  not,  the  remedy  by  Act  I  of  1871  being, 
in  the  opinion  of  both  those  learned  Judges,  the  only  remedy  available. 
On  the  other  hand,  in  the  case  of  Nomaz  MollaJi  v.  Loll  Mohun  Tagadgeer 
(2),  it  was  held  by  Mr.  Justice  Loch  and  Mr.  Justice  Ainslie  that 
a  suit  would  lie,  notwithstanding  the  provisions. of  Act  III  of  1857,  the 
similar  Act  then  in  force.  That  case  does  not  seem  to  have  been  before 
the  learned  Judges  who  decided  the  case  of  Aslem  v.  Kalla,  Durji  (1) 
which  was  not  argued.  Under  these  circumstances,  we  must  form  our 
opinion  by  the  light  of  those  two  cases,  and  upon  such  grounds  as 
appear  to  us  to  exist  upon  a  consideration  of  the  statute.  The  peculiar 
remedy  for  the  wrongful  seizure  of  cattle,  and  the  special  limitation 
provided  for  it,  are  the  same  as  existed  under  Act  III  of  1857,  referred  to 
in  the  case  of  Nomaz  Mollah  v.  Lall  Mohun  Tagadgeev  (2).  Such  a 
remedy  does  not,  we  think,  exclude  the  ordinary  remedy  which  a  man 
possesses  under  the  law.  It  might  be,  as  Mr.  Justice  Loch  points  out,  a 
hard  thing  that  a  man,  who  has  not  been  able  to  pursue  his  remedy  under 
the  summary  Act  within  ten  days,  should,  because  that  Act  offered  him 
that  remedy,  be  barred  from  exercising  a  right  which  existed  for  him  before. 
Therefore,  agreeing  with  the  decision  in  the  case  of  No-mas  Mollah  v.  Lall 
Mahun  Tagadgeer  (2)  we  consider  that  this  suit  will  well  lie. 

c.  D.  p. 

16  C.  161  (P.O.)  =  15  I.A.  220  =  12  Ind.  Jur.  416=5  Sar.  P.C.J.  224. 

[161]  PRIVY  COUNCIL. 

PRESENT  : 

.  Lord  Hobhouse,  Sir  B.  Peacock  and  Sir  R.  Couch. 
[On  appeal  from  the  High  Court  at  Calcutta.] 

MAHOMED  ABDUL  KADIR  AND  OTHERS  (Defendants]  v. 
AMTAL  KARIM  BAKU  (Plaintiff].     [20th  and  23rd  March  and 
19th,  21st  and  24th  April  and  23rd  June,  1888.] 

Acquiescence — Ratification  of  transfer  of  property — Limitation   Act  (XV  of  1877), 
s.  10—  Trust. 

A  solehnama  in  1847,  to  which  were  parties  the  sons,  daughters,  and  widow  of 
a  deceased  Mohomedan  proprietor,  transferred  the  shares  of  two  minor  daughters 
in  their  father's  estate,  having  been  executed  by  their  mother,  the  widow,  on 
their  behalf  On  the  question  whether  the  solehnama  should  be  set  aside  at  the 
instance  of  the  two  daughters,  on  the  ground  of  its  having  been  beyond  their 
mother's  power  to  bind  them,  and  of  the  instruments  having  been  prejudicial  to 
their  interests,  the  evidence  showed  that  it  had  been  acted  on  and  followed  by 
possession,  and  that  the  daughters  bad,  after  attaining  full  age,  allowed  a 
lengthened  period  of  twenty  years  to  elapse  without  taking  proceedings  to  dispute 
it  ;  Held  that,  if  the  mother  has  exceeded  her  powers  in  executing  the  soleh- 
nama on  their  behalf,  and  if  they  might,  at  one  time,  have  had  it  set  aside,  their 


(1)   2C.L.R.  344.  (2)  15  W.R.  279, 
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1888         l°ng   acquiescence   was   sufficient   io   show    ratification   of   the   transaction  ;  and    the 
JUNE  ?3»      solehnama  was  upheld. 

As  to  limitation,  it  was    not  to  be   inferred   from  the   evidence   that   the    sons,    by 
PRI\Y         reason    of   their   having    managed    their   late   father's   estate    should  be   regarded   as 
COUNCIL,     trustees,    at   the    time   of   the   execution    of  the   solehm  ma,    for  the   daughters  ;   and. 
therefore,    s.    10   of   Act   XV   of    1877    was   inapplicable.      So   that   as   regarded   the 
13  C  161      Property    included   in   the     solehnama,    suits     instituted   in    IS82   by    the     daughters 
(PcS  —        would  have  been  barred  by  time. 
1U.A,'220=   [R.,  40.  C.  31  (36).] 

12  Ind.  Jur.  CosoiiDATEu   appeals    from  two   decrees  (13th    April   1885)  following 

one  judgment  of  the  High  Court,  varying  two  decrees  (20th  November 
1883)  following  one  judgment  of  the  Subordinate  Judge  of  Dacca  in  two 
suits,  heard  together. 

The  suits  out  of  which  these  consolidated  appeals  arose  were  brought 
on  the  7th  July  1882  by  two  sisters  against  their  two  brothers,  each  sister 
suing  separately  and  including  the  other  sister  as  a  co-defendant.  The 
suits  were  heard  together,  and  in  the  Courts  below  one  judgment  was  given 
in  both,  the  claims  resting  on  similar  grounds.  The  sisters  were  now 
severally  respondents  in  the  two  appeals  preferred  by  the  brothers. 
[162]  The  general  question  raised  was,  whether  the  respondents, 
daughters  of  a  Mahomedan  proprietor,  deceased  in  1845,  were  entitled  to 
possession  with  an  account  of  past  profits  of  their  respective  shares  in 
his  estate  against  their  two  brothers,  who,  after  the  father's  death, 
had  received  the  rents  and  profits  of  the  estate  ;  the  respondents  having 
parted  with  the  shares  to  the  brothers  by  transfers  which  they  now  sought 
to  have  set  aside. 

The  facts  are  stated  in  their  Lordships'  judgment. 
On  the    death    of   the  father    Mahomed    Idris    Khan    in    1845,    the 
plaintiffs,  their  father's  widow  Khadija,   mother  of  the  latter,  and  two  sons 
of  the   deceased  by  a  former    wife,  also   another  daughter,  represented    on 
this  record,  became  entitled  to  proportionate  shares  in  his  estate. 

The  question  between  the  parties  involved  the  right  of  Khadija's 
daughters  to  have  set  aside  the  following  documents  of  transfer  alleged  to 
have  been  executed  on  their  behalf.  The  first  was  a  solehnama,  or  deed 
of  settlement  of  disputes,  dated  6th  January  1847,  executed  by  Khadija 
for  herself,  and  as  guardian  of  her  then  minor  daughters,  and  by  Abdul 
Kadir,  the  eldest  son,  on  his  own  behalf,  and  on  that  of  his  then  minor 
brother,  and  two  other  minor  sisters. 

The  second  was  a  daemi  miras  ijara,  or  perpetual  hereditary  lease, 
dated  26th  August  1864,  purporting  to  have  been  executed  by  a  mukhtar, 
Pran  Nath  Chuckerbutty,  on  behalf  of  the  sisters,  now  plaintiffs,  in  favour 
of  their  brothers,  in  consideration  of  receiving  Rs.  600  a  year  each.  This 
they  did  receive  till  1881. 

As  to  the  plaintiff's  right  to  have  these  instruments  set  aside,  and  to 
recover  possession  of  their  shares,  and  to  have  an  account  taken  from  the 
time  of  Mahomed  Idris's  death  in  1845,  the  Courts  below  differed  ;  the 
first  Court  holding  that  the  instruments  in  question  were  binding  on  the 
plaintiffs,  and  that  these  suits  were  also  barred  by  limitation  ;  the  High 
Court  holding,  on  the  contrary,  that  neither  of  these  instruments  had  been 
established  against  the  respondents,  and  that  limitation  did  not  bar  the 
suits. 

The  High  Court  (FIELD  and  BEVERLEY,  JJ.),  as  to  the  solehnama 
of  .1847,  were  of  opinion  that  Khadija's  execution  of  it  was  not  binding 
upon  the  minors  :  her  interests  being  adverse  to  [163]  theirs,  As  to  the 


YIII.]  MAHOMED    ABUUL    RADlR    V.    AMtAL    KARIM    I3ANU          1$  Cal.    164 

1888 

daemi  miras  potta,  which    purported  to    have  been  executed  on  the  26th     JUNE  23. 

August  1864   by  the  mukhtar  Pran    Nath  Chuckerbutty,  the   Court  was 
not  satisfied  with  the  evidence  of  his  having  been  duly    empowered.     That      PRIVY 
being  so,   the  daemi  miras  potta  must  fall  to  the  ground.     The  Court  also    COUNCIL. 
held  that,  even  if  the  authority  to  the  mukhtar  had  been  proved,  the  defend-     <RT~TR1 
ants  had    not  shown   that  the  sisters  understood  the  transaction  which  the       (p.c.)  = 
mukhtarnama  authorized,  or  that  they  had    proper  advice   before  entering  15  I.A.  220= 
into  the  transaction,  which  was  not  for  their  benefit.  12  Ind.  Jur. 

As  regards  limitation,  the  Judges  were  of  opinion  that,  less  than  two 
years  before  the  suits  were  brought,  the  defendants  were,  as  agents  and  a 
trustees  on  behalf  of  the  plaintiffs,  managing  and  in  possession  of  the 
property,  both  before  and  after  1864.  It  was  only  when  the  plaintiffs 
endeavoured  to  obtain  an  increase  of  the  Rs.  60  per  annum  each,  that 
the  defendants  set  up  an  adverse  title  based  on  the  miras  potta  of  1864,  of 
which  instrument  the  plaintiffs  were  not  aware  till  the  month  of  Aughran 
preceding  the  institution  of  these  suits,  which  accordingly  were  not  barred. 
The  High  Court  directed  an  account  of  the  plaintiffs'  shares  in  Mahomed 
Idris's  estate  from  the  date  of  his  death  in  1845  to  be  taken. 

On  this  appeal,  Mr.  R.  V.  Doyne,  for  the  appellants,  argued  that  the 
grounds  on  which  the  High  Court  had  reversed  the  decision  of  the 
Subordinate  Judge  were  insufficient. 

The  solehnama  of  1849  had  been  executed  by  Khadija,  as  mother  and 
guardian  of  her  minor  daughters,  and  the  High  Court  had  not  drawn  a 
correct  inference  from  the  evidence  in  finding  that  the  daughters'  interests 
had  been  injured.  Whatever  might  have  been  urged  at  one  time  on  behalf 
of  the  daughters  against  the  instrument,  their  claim  to  set  it  aside  could 
not  be  maintained  after  the  lapse  of  twenty  years  from  the  time  of  their 
attaining  full  age.  This  long  acquiescence  amounted  to  a  ratification  by 
the  daughters  themselves.  So  also  in  regard  to  the  daemi  miras  ijara  of 
1864,  the  plaintiffs  had  been  for  many  years  receiving  the  annuities  for 
which  it  provided,  and  thus  it  was  not  a  correct  conclusion  that  the  ijara 
must  fall  with  the  mukhtarnama. 

[164]  The  plaintiffs'  knowledge  of  the  nature  of  the  then  intended 
lease  was  established  by  the  evidence,  and  the  plaintiffs  had  not  shown 
any  sufficient  reason  for  setting  aside  their  own  act.  Again,  the  High 
Court  had  erred  in  considering  the  law  of  limitation  to  be  inapplicable. 
The  possession  of  the  appellants  as  lessees  under  the  ijara  of  1864  for  more 
than  twelve  years  before  the  institution  of  these  suits  had  been  shown, 
and  thus  the  suits  were  barred. 

The  High  Court  say  that  the  appellants '  possession  and  manage- 
ment rendered  them  agents  and  trustees  on  behalf  of  the  sisters.  But 
this  is  incorrect.  In  regard  to  the  solehnama,  at  all  events,  by  which 
the  taluks  were  separated,  the  brothers  had  no  charge  whatever  of  the 
shares  or  interests  of  the  sisters,  each  daughter  had  become  entitled  to 
her  share,  and  the  mother  (not  the  brother)  was  her  guardian.  There 
was  no  trusteeship  as  between  the  brother  and  the  sisters.  The 
suits  were  barred  by  Act  XV  of  1877,  unless  it  should  be  held  that 
the  provisions  of  s.  10,  relating  to  trusts  for  specific  purposes 
excepted  them  from  the  operation  of  the  general  law.  But  it  was  clear 
that  no  such  trust  was  involved  by  the  brothers  having,  as  managers, 
collected  rents ;  and  money  actually  received  by  the  managers  for  the 
plaintiffs '  use  must  be  sued  for  within  three  years :  see  art.  62,  which 
prescribed  that  period  counting  from  the  date  of  the  receipt  of  the  money. 
Reference  was  made  to  arts.  109,  120,  123,  127  and  144.  In  order  to 
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1888       constitute   the    manager  a   trustee    within  s.    10,  the  property  must  have 

JUNE  23.     been  vested  in  him;  but  it  was    not  vested    in  him,    nor  had    he  accepted 

any  such  trust.     Reference  was  made  to  the  introduction  of  this   excep- 

FRIVY       tion    into   the   law   of  iimitatjon  .   ancj    Reg<  m   Of   1793)   Acts   XIV  of 

:1L-    1859,  s.  2,  IX  of  1871,  and  XV  of  1877,  s.    10,   were   referred   to.     Also,  it 

16"c  161      was  not  sufficient  to  show  a  bare  fiduciary    relationship.     Ahmed   Mahomed 

(P.C.)=       Pattel     v.    Adjein     Dooply     (1),     Kherodemoney     Dassee     v.      Doorgamoney 

15 1.A.  220=  Dassee    (2),    Greender    Chunder     Ghose    v.    Mackintosh     (3),     Sarodapevshad 

12  In<L  Jur.   Chattopadhya    v.    Bvojo    Nath    Bitttachavjee    (4),    Manickavelu    Mtidali    v. 

.  * T  pc  J     Arbuthnot     &    Co.     (5),     Arunachala    Pillai     v.    Ramasamiya     Pillai     (6), 

224*.  '  '    were  cited  in  [165]  reference  to  s.  10.     Reference  was  made  to   Lewin   on 

the  Law  of  Trusts,  Chap.  XXX,  s.  1,  p.  863 ;  Darby  and  Bosanquet  on 

the  Law  of  Limitation,  p.  183. 

Mr. /.  Graham,  Q.  C.,  and  Mr./.  H.  A.  Branson,  for  the  respondents, 
argued  that  in  accordance  with  the  judgment  of  the  High  Court,  which 
was  correct,  neither  the  solehnama  of  1849  nor  the  daemi  miras  potta  of 
1864  should  be  maintained  against  them.  In  regard  to  the  former,  the 
mother  was  not  entitled  to  convey  as  she  had  purported  to  do,  nor  was 
she  authorized  by  her  position  with  reference  to  her  daughters  to  convey  ; 
and  the  transfer  was  in  disregard  of  the  interest  of  infants. 

As  to  the  miras  potta,  the  finding  of  the  High  Court  that  there  was 
no  satisfactory  evidence  of  the  execution  of  the  mukhtarnama  authorizing 
Pran  Nath  Chuckerbutty  to  sign  for  the  sisters  was  correct.  And  both  the 
Courts  below  had  been  right  in  finding  that  the  nature  of  the  transacti'on 
had  not  been  explained  to  them  as  it  should  have  been. 

Again,  the  judgment  of  the  High  Court  had  correctly  proceeded  upon 
their  opinion  of  the  law  of  limitation  being  inapplicable.  The  collection 
of  rents  by  the  managing  member  of  the  family  estates  did,  as  soon  as 
they  were  in  his  hands,  constitute  him  a  trustee  on  behalf  of  the  sharers. 
He  was  liable  to  account  to  them  in  respect  of  their  shares.  He  was  their 
agent  to  collect  for  the  family,  and  this  relation  once  established,  the 
liability  to  account  followed. 

As  to  what  would  establish  a  liability  to  account,  reference  was  made 
to  Wall  v.  Stanwich  (7),  Ilabbs  v.  Wade  (8),  Thomas  v.  Thomas  (9), 
Hurrocomaree  Dassee  v.  Tavine  Churn  Bysack  (10),  Durga  Pvasad  v.  Assa 
Ram  (11). 

As  to  a  suit  against  a  managing  member  of  a  Hindu  family,  reference 
was  made  to  Obhoy  Chunder  Roy  Chowdhry  v.  Peavee  Mohun  Gooho  (1 2). 

[166]  As  to  the  guardianship  of  the  minor  sisters,  Macnaghten's 
Mahomedan  Law,  p.  62,  and  Tagore  Law  Lectures,  1873,  p.  477,  were 
referred  to. 

Mr.  R.  V.  Doyne,  replied. 

JUDGMENT. 

On  June  23rd  their  Lordships'  judgment  was  delivered  by 

SIR    R.    COUCH  : — These    are    consolidated    appeals    in    two    suits 

brought  by  the  respondents  respectively  against  the   appellants,  in  which 

one  judgment  was  given  by  the  lower  Courts  and  a  similar  decree  made  in 

each  suit.     The  respondents  (the  plaintiffs)   are  the   daughters   of   Moulvi 

(1)  2  C.  323.  (2)  4  C.  455.  (3)  4  C.  897. 

(4)  5  C.  910  (915,  921).  (5)  4  M.  404.  (6)  6  M.  402. 

(7)  L.R.  34  Ch.  D.  763.  (8)  L.R.  36  Ch.  D.  553.  (9)  2  K.  &  J.  79. 

(10)  8C.  766.  (11)  2  A.  361. 

112)  13  W.R.  F.B.  75  =  5  B.L.R.  347. 
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Mahomed  Idris,  who  died  at  Dacca  in  December  1845,  by  his  second  wife,        1888 
Khadija,    who  survived  him.     The   appellants,    Abdul   Kadir  and    Abdul     JUN*:  23. 
Rahman,  are  his  sons  by  his  first  wife,  Biju  who  died  before  him.     By  her       rT 
he  had   also  two  daughters,    Amatulla  and  Amtal  Rahman,    who  survived     r   RIVY 
him.     At  the  time  of  their  father's   decease   the   respondents  were  living        _ 
with  him  at  Dacca,  and,  almost   immediately  afterwards,  they   left  Dacca     jg  c.  ^ 
with  their  mother  Khadija,  and  went  to   live  at  the  house  of  their  maternal     (P.C.)  = 
grandfather,  and   continued   to   live   there   until    Khadija   married   again.  15  LA.  220= 
From    there,    soon    after    her    second    marriage,    the   respondents    were  124?fliur' 
removed   by  their  brothers  and    were    taken  to  the   house  of   the  brothers    gar> 
in    Sylhet,  where  they  lived    until    1864.     At  that  time  ;  they  being  about         224. 
22  or  23  and  20  or  21  years  of  age,  respectively,  arrangements    were  made 
by   their  brothers  for   their    marriages,   and  they  were   taken    to  Dacca, 
and,    15    or    20    days   after    their   arrival     there,    were  married    to   their 
present   husbands.     From  the  death    of   Mahomed  Idris  the  property   left 
by  him  was  managed  by  the  elder  brother,  the  first  appellant,  and  apparent- 
ly by    the  younger,  the  second   appellant,  also  after  he  came   of  age,   and 
the  brothers  received  the  rents   and  profits  of  the  property. 

In  each  of  the  suits  the  plaintiff  claimed  possession  of  a  1  anna  15 
gundahs  share  of  the  immoveable  properties  mentioned  in  the  schedules  to 
the  plaint,  and  to  have  an  account  taken  and  payment  of  the  balance 
found  due.  The  first  schedule  contained  the  properties  left  by  Mahomed 
Idris,  and  the  second  contained  properties  alleged  to  have  been  acquired 
after  his  death  from  the  profits  of  the  properties  left  by  him. 

[167]  There  were  two  grounds  of  defence.  One,  as  to  properties 
called  in  the  plaint  taluks  Nos.  3  and  4,  was  founded  upon  a  solehnama, 
dated  the  6th  of  January  1847,  made  between  Abdul  Kadir  for  himself 
and  as  guardian  of  his  minor  brother  Abdur  Rahman  and  his  minor  sisters 
Amatulla  and  Amtal  Rahman,  and  Khadija  for  herself  and  as  guardian  of 
her  minor  daughters  Amtal  Karim  and  Amtal  Kadir.  By  this,  after 
reciting  that  there  was  a  dispute  in  respect  of  the  immoveable  property  left 
by  Mahomed  Idris,  for  settling  the  dispute  between  them,  the  parties  made 
an  amicable  settlement  to  the  effect  that  out  of  the  taluks  which  were  left 
by  Mahomed  Idris,  and  detailed  in  a  schedule,  the  taluk  No.  3,  Alum 
Reza,  bearing  a  jamma  of  Rs.  1,293-3-8,  and  jammai  land  with  nankur  and 
khanabari  (homestead  land)  appertaining  thereto,  and  taluk  No.  4,  Asadar 
Reza,  bearing  a  jamma  of  Rs.  1,400-11-11,  with  jammai  land  and 
nankur  khanabari  appertaining  thereto  in  Joar  Baniachung,  Zillah 
Nabigunge,  and  two  annas  share  of  the  houses  described  were  given  in 
lieu  of  a  sum  of  Rs.  11,250,  with  interest,  on  account  of  the  dower 
of  the  deceased  mother  of  Abdul  Kadir  and  his  minor  brother  and 
sisters  which  was  due  to  them  from  their  father,  by  Khadija  on  her  own 
account  and  as  guardian  of  her  daughters,  and  the  said  property  was  made 
over  to  them  ;  and  taluk  No.  9,  Mahomed  Manwar,  bearing  a  jamma  of 
Rs.  343-12-3  and  the  jammai  land  and  nankur  khanabari  in  proportion  to 
the  aforesaid  jamma,  and  taluk  No.  11,  Mahomed  Monsoor,  bearing  a 
jamma  of  Rs.  168-1-8  with  jammai  land  and  nankur  khanabari  appertain- 
ing thereto  in  Pergunnah  Langla  which  were  covered  by  the  kabinnama  of 
Khadija,  were  given  to  her  by  Abdul  Kadir,  and  other  land  in  the  taluks 
mentioned,  was  devided  by  giving  to  Abdul  Kadir  and  his  minor  brothers 
and  sisters  10£  sixteenths  as  their  share,  and  to  Khadija  and  her  daughters 
5£  sixteenths  as  their  share. 

The  other  ground  of  defence  was  that  the  plaintiffs  having  been 
married  and  settled  to  live  permanently  at  Dacca,  they  made  a  proposal  to 
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1888       the  brothers  to  give  them  a  daemi    tnirasi  ijara    for  ever,  at  a  permanently 
J"NE  23.      fixed  jamma,  of  their   shares  of   the  properties   left  by  their  father,  and  the 
pR,vY      brothers   (the    appellants)   agreed  to   take    it    on  the  condition    of  paying 
COUNCIL     ^s<  "^  a  montn>  RS-  ^O  being  paid  to  each  of  the  plaintiffs. 

[168]  Their  Lordships    will  first  take   the  case  of  the  solehnama.     It 

16  C.  161     is   dated  the  6th  of  January  18-17,  and  thus    was  made  two  years  after  the 

(P.C.)=       death  of  Mahomed  Idris.     It  was    found  by  the  Subordinate  Judge  to  have 

12  Ind  Jur*  ^)een    executed   by    Najumul    Hossein,  the     father  of   Khadija,  and   that 

416=5    '  he    had    power    to   execute    it   on    her     behalf.     It    was  argued    by   the 

Sar.  P.C.J,    learned    Counsel    for  the   respondents  that    Khadija    had    no  authority  to 

22*'         convey  the  shares  of  her  daughters.  In  the  view  their  Lordships  have  taken, 

it   is  not  necessary  to   give  an  opinion  upon  this  question,  and  the  learned 

Counsel    for  the  appellants   having  been  relieved  from    replying  upon  this 

part  of  the   appeal,    he   has   not  been  heard    upon    this  objection.     The 

Subordinate  Judge    was   of  opinion  th  it    Khadija    had  had  the  benefit   of 

good  and  independent   advice,  but  that  the   defendants  had   failed  to  prove 

that   the  solehnama  was   benefici.il  to  the  plaintiffs.     He    held,   however, 

that   the  plaintiffs  having  allowed  20  years  to   elapse,  even  after  attaining 

their  majority,  without   taking  any  steps   to   set  it  aside,   it    was  too    late 

for  them  to   question  the  validity  of  the  transaction    on  the  ground  of  its 

having    been  prejudicial    to  their  interest.     The    High  Court,   on  appeal 

from  the  decrees  which  he  made,  held  that  the  transaction  was  not  binding 

on  the  plaintiffs ,  especially  in  the  absence  of   evidence  to  show  that    it  was 

the    best  arrangement  which  could    under   the  circumstances  be    made  in 

their  interest. 

In  their  Lordships'  opinion,  the  High  Court,  in  deciding  that  the 
solehnama  did  not  bar  the  right  of  the  plaintiffs,  did  not  give  proper  effect 
to  the  lapse  of  time  between  1847  and  the  bringing  the  suit  in  1882,  and 
the  inference  which  should  be  drawn  from  the  evidence  in  the  suit  that 
possession  was  had  in  accordance  with  it.  That  Khadija  took  possession 
was  proved  by  her  having  subsequently  made  an  alienation  of  part  of  the 
property  assigned  to  her.  There  is,  indeed,  no  direct  evidence  as  to 
what  the  brothers  did  with  the  taluks  Nos.  3  and  4,  but  it  may  be  fairly 
inferred  that  they  did  not  treat  them  as  part  of  the  joint  property 
in  which  the  plaintiffs  had  shares,  and  that  they  received  the  rents 
of  them  as  property  which  belonged  only  to  themselves  and  their 
minor  sisters.  Assuming  that  Khadija  had  no  power  to  transfer 
the  plaintiffs'  shares,  [169]  °r  that  they  might  have  had  the  soleh- 
nama set  aside,  their  making  no  objection  to  it  for  so  many  years 
after  they  attained  majority  is  sufficient  evidence  that  they  ratified  and 
adopted  it.  There  was  also  the  defence  of  the  law  of  limitation.  The 
High  Court,  in  dealing  with  this,  made  no  distinction  between  the 
taluks  Nos.  3  and  4  and  the  other  property.  They  said  that  up  to  a 
period  less  than  two  years  before  the  institution  of  the  suits  the  defendants 
were  as  agents  and  trustees  in  possession  of  and  managing  the  property 
on  behalf  of  the  plaintiffs.  This  may  have  been  the  case  after  Khadija's 
second  marriage  and  the  plaintiffs  being  taken  to  the  brothers'  house, 
but  there  is  no  evidence  that  the  brothers  should  be  regarded  as  trustees 
for  the  plaintiffs  at  the  time  of  the  execution  of  the  solehnama.  Section 
10  of  Act  XV  of  1887  is,  therefore,  not  .ipplicable,  and  it  is  unnecessary 
for  their  Lordships  to  put  a  construction  upon  this  section.  It  appears 
to  them,  if  it  were  necessary  to  decide  it,  that,  as  regards  the  property 
included  in  the  solehnama,  the  suits  are  barred  by  the  law  of  limitation, 

112 


YIII.]  MAHOMED    ABDUI.    KADIR    V.    AMTAL    KARIM    BAND         jg  Cal.    171 

The    defence   under    the    daerni    miras   ijara-potta,  or  perpetual  lease,         1888 
has  now  to  be  considered.     The  case  of  the  defendants  is   that   the    plaint-     JUNE  23. 
iffs   executed   a    mukhtarnama,    dated   the  7th  Bhadro  1271  (22nd  August       ^~ 
1864),    by   which,    reciting   that   they   had    inherited   from  their  father  3 £       ^R1V 
annas  share  of  the  property  named  in  it,  and  the  same    was    being   let   out  "IL* 

in  perpetual  miras  ijara  to  the  brothers  Abdul  Kadir  and  Abdur  Rahman,  leTjTlGl 
they  appointed  Munshi  Pran  Nath  Chuckerbutty  as  a  mukhtar  for  the  (p.c'.)  = 
purpose  of  signing  their  names  on  the  perpetual  miras  ijara-potta  and  13  LA.  220 
causing  registration  of  the  same.  And  that,  on  the  26th  of  August  1864.  12/i1^liur 
Pran  Nath  Chuckerbutty  signed  their  names  to  a  daemi  miras  ijara-potta  gar 
of  the  taluks  mentioned  in  the  schedule  to  it,  at  an  annual  rent  of  224*. 
Rs.  1,200,  namely,  Rs.  600  on  account  of  the  share  of  each,  to  be  paid  by 
instalments  of  Rs.  600,  and  the  document  was  registered. 

There  is  now  no  dispute  as  to  the  execution  of  the  potta  by  Pran 
Nath  Chuckerbutty.  The  material  question  is  whether  the  mukhtarnama 
was  executed  by  the  plaintiffs.  It  is  attested  by  five  witnesses,  of 
whom  only  two  were  examined,  and  the  absence  of  the  others  was  not 
in  any  way  accounted  for.  Of  one  of  the  [170]  witnesses  examined,  Chamu 
Bibi,  the  Subordinate  Judge  said  :  "  I  find  it  difficult  to  believe  that  she 
could,  without  any  assistance,  recollect  the  execution  of  the  mukhtarnama 
so  circumstantially  as  it  was  described  by  her.  It  seems  to  me  as  very 
probable  that  her  knowledge  of  the  details  was  not  derived  entirely  from 
her  memory.  That  circumstance,  together  with  the  dependence  of  the 
witness  on  the  defendants,  makes  her  evidence  unreliable,  unless  corrobo- 
rated by  other  evidence."  The  other  witness,  Masudar  Reza,  had  been  in 
the  service  of  the  defendants  for  many  years,  but  had  left  it  five  or  six 
years  before  the  trial,  and  did  not  appear  to  have- then  any  connection 
with  them.  He  said  :  "The  Bibis  put  their  marks  on  that  mukhtarnama. 
I  saw  the  aforesaid  Bibis  putting  their  marks.  Remaining  behind  a 
screen  they  put  their  marks  by  extending  their  hands.  I  saw  it.  From 
respectable  people  there  I  ascertained  and  believed  that  the  aforesaid 
Bibis  put  their  marks.  I  do  not  recollect  the  names  of  the  persons 
from  whom  I  ascertain  it."  This  witness  is  described  in  the  attestation 
as  resident  of  Kumartoli,  and  one  of  the  witnesses  not  examined  is 
described  as  inhabitant  of  Kumartoli  in  Dacca.  The  potta  is  attested  by 
nine  witnesses,  three  of  whom  are  described  as  of  Kumartoli,  and  others 
as  being  at  Dacca.  If  the  mukhtarnama  was  really  executed  as  described 
it  is  singular  that  it  was  not  attested  by  some  of  these  persons  or  of  "  the 
respectable  people  there,"  of  whom  Masudar  Reza  spoke. 

The  other  evidence  to  prove  its  genuineness  consisted  of  an  order, 
dated  the  22nd  of  August  1864,  signed  by  Mr.  Pennington,  Principal 
Sudder  Amin,  on  the  back  of  the  mukhtarnama,  stating  that  it  had  been 
produced  "  to  day  "  by  Moonshi  Giasuddin,  Mohurir,  and,  as  an  inquiry 
was  necessary,  ordering  the  Nazir  to  make  it ;  and  a  report  of  the  Nazir, 
also  on  the  back  of  it,  dated  the  23rd  of  August,  which  stated  that  he  went 
to  the  residence  of  the  plaintiffs,  and  that  they  were  identified  by  their 
relations  Khaja  Abdulla,  Khaja  Abdul  Wajed,  and  Khaja  Abdul  Nubbi, 
and  admitted  the  execution  of  the  mukhtarnama  and  agreed  to  its  terms. 
Mahomed  Yusuf,  the  Nazir,  was  examined,  and  said  he  did  not  recollect 
anything  about  the  inquiry,  and  that  the  signature  at  the  foot  of  the 
report  resembled  his  writing,  [171]  but  he  could  not  swear  it  to  be  genuine 
or  not.  On  the  next  day,  the  23rd,  the  mukhtarnama  was  ordered  to  be 
given  back  to  the  man  who  presented  it,  namely,  Giasuddin.  As  principal 
Sudder  Amin,  Mr.  Pennington  had  no  authority  to  order  the  inquiry  to 
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1888       be  made.     Giasuddin  was  a  Mohurir  of    the  Court  of  the  First  Subordinate 

JUNE  23i     Judge  and  general  Mukhtar  of  the  defendants   and    Mr.    Pennington   may 

have   thought   that  the  mukhtarnama  was  for  business  in  the  Court.     The 

FRI\Y       High  Court  properly  held  that  the  report   was    not   by    itself   evidence  of; 

:iLt-    the  facts  stated  in  it.     Khaja  Abdul  and  Abdul  Wajed  were  examined!:  On 

IB  C' 16i     the   testimony   of   the   former   the  Subordinate  Judge  said  he  placed  little 

(P.C,)  =       reliance.     The  latter  deposed  to  seeing  rent .  being   paid    and    received   on 

15  LA.  220*  twelve   or   fourteen  occasions,  and  that  receipts  were  granted  for  it,  and  he 

12  Ind.  Jur.  saw    faem    signed.     It    was    said    by    Khaja    Abdulla    that  Pran  Nath 

Sar  PC  J     Chuckerbutty  was  present  when  the  mark  signatures  were    put   and    when 

2*24!  *       the    Nazir   made   the   inquiry,   and   yet   he   was    not  called  as  a  witness, 

althugh  he  appeared  to  be  living  and  might  have   been   examined.     Their 

Lordships  are  not  satisfied  that  the  Nazir  ever  made  the  inquiry. 

It  remains  to  notice  a  fact  which,  though  possibly  consistent 
with  the  truth  of  the  defendant's  case,  raises  a  strong  suspicion  against 
it.  A  number  of  receipts  were  produced  by  the  defendants  appearing 
to  be  given  by  Amtal  Kadir,  each  for  sums  of  Rs.  50.  They  contained 
a  statement  that  she  had  given  a  lease  in  perpetuity  to  her  brother  Abdul 
Kadir  and  others  in  lieu  of  a  salary  or  allowance  of  Rs.  50  as  malikana 
money,  and  acknowledged  the  receipt  of  Rs.  50  as  allowance  for  the 
month  mentioned  in  the  receipt.  They  seem  to  have  been  worded  so  as 
to  support  the  case  set  up  in  the  defendant's  written  statement.  They 
were  rejected  by  both  Courts  as  not  genuine.  No  other  receipts  were 
produced,  nor  any  accounts  showing  that  rent  had  been  paid  to  the  plaint- 
iffs. Thus  Abdul  Wajed's  evidence  as  to  receipts  being  signed  appeared 
to  be  false.  The  High  Court,  differing  from  the  Subordinate  Judge,  said 
they  were  not  satisfied  that  the  defendants  had  succeeded  in  proving  the 
execution  of  the  mukhtarnama,  and  the  evidence  does  not  satisfy  their 
Lordships  that  it  was  executed. 

The  Subordinate  Judge  found  that  certain  properties  in  one  of 
the  schedules  to  the  plaint  did  not  appear  to  be  covered  by  [172] 
the  miras  potta,  and  he  gave  the  plaintiffs  a  decree  for  those  pro- 
perties with  proportionate  costs,  and  dismissed  the  suits  as  regards  the 
remainder  of  their  claims.  The  High  Court  reversed  the  decree,  and  declared 
that,  in  addition  to  the  shares  of  the  properties  decreed  to  the  plaintiffs 
by  the  lower  Court,  they  were  entitled  to  shares  of  the  remaining  proper- 
ties other  than  the  taluks  Nos.  9  and  11,  which  were  allotted  to  Khadija 
by  the  solehnama,  and  had  been  sold  and  were  in  the  possession  of  persons 
who  were  not  parties  to  the  suits,  and  they  were  also  entitled  to  shares  of 
such  property  or  properties  specified  in  the  second  schedule  to  the  plaint  as 
upon  the  making  of  the  inquiry  thereinafter  directed  might  be  found  to  have 
been  purchased  out  of  the  surplus  profits  of  the  properties  other  than  the 
said  two  taluks,  and  to  a  share  of  the  surplus  profits  of  the  properties  in  the 
first  schedule,  other  than  the  said  two  taluks,  from  December  1845  to  the 
date  of  delivery  of  possession, and  they  ordered  accounts  to  betaken  from 
that  date.  As  to  the  accounts,  it  appeared  that  the  plaintiffs  had  up 
to  November  1881,  been  receiving  Rs.  1,200  annually.  Their  Lordships 
think  the  evidence  of  Abdul  Wahed  ;  the  husband  of  Amtal  Karim,  shows 
that  this  sum  was  agreed  to  be  taken  as  the  plaintiffs'  share  of  the' 
profits,  and  was  so  received  by  them  until  they  asked,  in  November  1881, 
to  have  their  allowance  increased,  from  which  time  they  refused  to  receive 
it.  Their  Lordships,  therefore,  consider  that  the  accounts  decreed  by  the 
High  Court  should  only  be  taken  from  November  1881.  The  result  is 
that,  in  their  opinion,  the  decree  of  the  High  Court  should  be  varied  by, 
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omitting  therefrom    the  taluks    Nos.  3  and  4,    which  were   included    in  the         1888  , 

solehnama,  and  ordering  the  accounts   to    be  taken    from  November  1881  JUNE  23. 

instead    of   December    1845.     They    will    humbly    advise    Her    Majesty  p 

accordingly.     As  to  the    costs  of    these   appeals,    they   think    the    partial  t  RIVY 
success  of  the  appellants  does  not  entitle  them  to  the  costs,  and  they  order  "  L* 

that  the  parties  bear  their  own  costs.  16  c  ^ 

Decree  varied.  (P.C.)  = 

15  I.A.  220  = 

Solicitors  for  the  appellants  :   Messrs.  Wrentwore  and  Swinhoe.  12  Ind.  Jur. 

'      41  fi  —  R' 

Solicitors  for  the  respondents  :   Messrs.  Watkins  and  Lattey.  Sar  PCJ 

c.  B.  -•  224, 
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[173]  PRIVY   COUNCIL. 

PRESENT  : 

Lord  Watson,  Lord  Hobhouse  and  Sir  R.  Couch. 
[On  appeal  from  the' High  Court  at  Calcutta.] 


KALI  KRISHNA  TAGORE  (Plaintiff]  v.  THE  SECRETARY  OF 

STATE  FOR  INDIA  IN  COUNCIL  AND  ANOTHER  (Defendants'). 

(26th,  27th  and  28th  April  and  23rd  June,  1888.] 

Res  judicata— Civil  Procedure   Code    (Act  XIV   of    1882),   s.    13— Act   IX  0/1847— 
Alluvion. 

To  apply  the  law  of  estoppel  by  judgment,  stated  in  s.  6  of  Act  XII  of  1879  and 
in  s.  13  of -Act  XIV  of  1882.  it  must  be  seen  what  has  been  directly  and  substan- 
tially in  issue  in  the  suit,  and  whether  that  has  been  heard  and  finally  decided, 
for  which  purpose  the  judgment  must  be  looked  at.  The  decree  is  usually 
insufficient  for  showing  this,  as,  according  to  the  Code,  it  only  states  the  relief 
granted,  if  any,  or  other  disposal  of  the  suit,  without  the  ground  of  decision,  ancf 
without  affording  information  as  to  what  may  have  been  in  issue  and  decided. 

This  suit  was  to  establish  a  right  to  land,  and  for  possession,  against  two 
defendants,  who  alleged  their  rights  respectively  The  claimant  had  previously 
obtained  a  decree  against  one  of  the  defendants,  and  in  that  decree  .the  land  now 
claimed  had  been  excepted. 

Held, that  the  matter  now  in  issue,  not  having  been  directly  and  substan- 
tially in  issue  in. the  prior  suit,  the  present  suit  was  not  barred  under  s.  13,  Act 
X.IV  of  1S82,  Civil  Procedure  Code. 

[P.,  21  M.  344  (355)  (P.C.)  =  25  I. A.  102=2  C.W.N.  337 ;  31  C.  95=8  C.W.N.  30;  RelV 
upon.  1  M.L.J.  313  (320)  ;  R.,  14  B.  31  (39) ;  15  B.  625  (635)  ;  16  B.  1  (11)  ;  27 
.  B..418~'(423)  ;  17  A.  174  =  15  A.W.N.  47  ;  27  A.  37  (43)  (P.C.)  =  2  A.L.J.  237=1  C. 
L.J.  46  ;  12  M.  500  ;  3  O.C.  273  (274)  ;  11  C.P.L.R.  130  (132)  ;  11  C.P.L  R.  150 
(»'53)  ;  1  C.L.J.  337  (349)  ;  57  P.R.  1907=66  P.W.R.  1907  (F.B.)  ;  D.,  15  A.  3  ; 
17  M.L.J.  423  (426)  ;  9  C.W.N.  679  (687).] 

APPEAL  from  a  decree  (4th  March  1885)  of  the  High  Court,  varying 
oh  cross-appeals,  a  decree  (20th  August  1883),  of  the  Subordinate  Judge 
of  the'Backergunj  district. 

On- this  appeal, the  first  question  was  whether,  between  the   parties,  to 
th^is.  suit,  there  had  been  a  hearing  and  adjudication   of   the    matters   now, 
directly  and  substantially  in  issue.     Both  suits    related   to   the   ownership 
of  land  'gained  by  alluvion  of   the   river   Arial    Khan   in   the   Backergunj 
district,   between   two   river-bordering     zemindaries,— the   one,    Nazirpur,} 
belonging  to   the   plaintiff,    and    the   other,    Saistabad,   belonging   to   the; 
second  defendant.     On  these  estates  land  was  washed  away   by   the  river  - 
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1888       between   the  years    1830   and    1841,   and  afterwards,  by  its  recession,  five 
JUNE  22.     churs  were  formed  separated  by  dones  or    streams.     It  then    was   disputed 

to  which  zemindari  part   of  them    belonged  as    being   formations    on    the 

PRIVY       original  site  of   the  land  lost  by  diluvion.     Also  the   right  of    the   Govern- 

COUNCIL,    ment  to  assess  and  settle  new  formations  in  the  channel  came  into  question. 

16~C~173  [17*1  *n  1841,  as  the  result  of  proceedings    before  the   Special    Com- 

(P.  C.)=     missioner  of    Murshedabad,  a   chur    named    Gopalpur  was    made   over  to 

15  I.A.  186=  Gopal  Lai  Tagore,  then  the  owner  of  Nazirpur  ;  and    another  chur,  named 

12  Ind.  Jur.  Chatua,  was   made  over  to   the  owner  of    Saistabad.     In  after    years   the 

*p3<Tj5  237     river  ^ria^    Knan  ma^e     channels   through  both     these  churs  ;    and     the 

changes  took  place,  which  are  described  in  their  Lordships'  judgment 

In  1860  a  survey  was  made,  under  orders  of  the  Revenue  authorities, 
in  pursuance  of  Act  IX  of  1847  (regarding  the  assessment  of  lands  gained 
by  alluvion  or  dereliction).  Also,  in  1868,  the  accretions  were  mapped  in 
a  Thak  survey.  Further  formations  by  alluvion  took  place  about  1871  ; 
and,  in  1873,  Muazzem  Hossein  took  possession  of  a  portion  which  he 
alleged  to  be  an  accretioa  to  his  chur  Chatua.  But  the  officers  of  vthe 
Diara  Survey,  taking  a  different  view,  measured  it  as  excess  land 
of  Chatua,  and  it  was  represented  in  the  Diara  Survey  map  of  1881 
as  beyond  the  boundary  of  that  mauza.  On  the  24th  September  1879 
Muazzem's  claim  to  this  was  heard  and  rejected  by  tfie  Superin- 
tendent of  Diara  Surveys,  whose  order  was,  on  the  6th  February 
1881,  supported  by  the  Commissioner  of  the  Dacca  Division,  it  being 
found  that  the  newly-formed  lands  claimed  by  the  owner  of  Chatua 
were  not  accretions  to  it,  or  part  of  it.  Muazzem  ther,  without 
resorting  to  the  Civil  Courts  to  dispute  the  order  of  the  Revenue  Courts, 
accepted  a  settlement  of  the  land  as  in  excess  of  Chatua  ;  and  an 
amulnamah  was  granted  by  the  authorities  enabling  him  to  receive  the 
rents  of  the  cultivators  located  on  it. 

Meantime,  the  plaintiff,  who  was  not  a  party  to  the  proceedings 
taken  by  the  Diara  Survey  officers,  filed  a  suit  (No.  1  of  1881),  in  the 
Court  of  the  Subordinate  Judge,  against  Muazzem,  claiming  the  land  as 
a  formation  on  the  original  site  of  laud  lost  by  diluvion  from  his  chur 
Gopalpur.  He  alleged  that  it  had  appeared  gradually  since  1873,  having 
become  cultivable  since  1877.  For  his  defence  Muazzem,  besides  alleging 
that  the  land  was  an  accretion  to  his  chur  Chatua,  insisted  that  it  could 
not  be  decreed  to  the  plaintiff  as  against  the  Government,  through  whom 
he  had  a  title  to  the  possession  of  the  land  measured  as  excess. 
The  judgment  of  the  Subordinate  Judge  [175]  (23rd  February  1882) 
was  in  favour  of  the  plaintiff  as  to  a  portion  of  the  disputed  lands.  He 
found  that  it  was  included  in  the  Thak  of  1868  as  part  of  Gopalpur. 
Excepting  the  300  bighas  marked  D  on  a  map  made  by  an  Amin  of  his 
Court,  that  being  the  land  settled  as  the  excess  of  Chatua,  the  decree  was 
for  the  plaintiff.  But  as  to  plot  D,  his  judgment  was  that  so  long  as  the 
order  of  the  Superintendent  of  Diara  Surveys,  directing  that  this  should 
be  measured  as  excess  of  chur  Chatua,  remained  in  force,  "  the  plaintiff's 
right  to  it  must  be  held  to  be  either  extinguished  or  in  abeyance."  The 
decree  dismissed  the  suit  as  to  this  plot,  and  from  that  decree  the  plaintiff 
did  not  appeal.  The  defendant  Muazzem  appealed  to  the  High  Court, 
and  his  appeal  stood  over  until  it  was  heard  along  with  the  appeal  in 
the  present  suit  in  March  1885.  The  plaintiff  then  filed  the  present  suit 
(9th  January  1883)  against  the  Government,  represented  by  the  Collec- 
tor of  the  district,  the  first  defendant,  and  making  Muazzem  the 
second  defendant.  He  claimed  a  declaration  of  his  proprietary  right 
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in,    and    possession    of,    the    300    bighas    (marked    D     on  the    Amin's        1888 
map),  as  being  "  re-formation  on  the  original    site   of   the    land  within  his     JUNE  23. 
zemindari,"   describing    it  in    paragraph    12   of   his    plaint    by    reference 
to  the  survey  maps.     He  referred  to  his    previous  suit,    No.  1  of  1881,  and      "RIVY 
the  exception  of  D  from  the  decree  of  23rd  February  1882  ;  and  he  claimed    COUNCIL. 
mesne  profits.  16  C  173 

The  defence  of   the   Government    was   that   the  suit,    contesting   the      (p.c.')  = 
proceedings   of   the    Diara   Survey   officers,   could  not  be  maintained,  and  13  I.A.  186= 
that  the  land   in    dispute    belonged    in  fact  to  neither    of    the    zemindars,  12  Ind.  Jur. 
having  been  formed  by  the    drying    up  of  a    navigable  done    which  existed 
during  the  time  of  the  first  survey.     The  defendant    Muazzem    alleged  his 
right  through  the  Government  as  well  as  independently. 

The  Subordinate  Judge  was  of  opinion  that  the  question  had  been 
determined  in  favour  of  the  plaintiff  by  the  decision  of  23rd  February 
1882,  and  decreed  the  claim  ;  save  as  to  the  300  bighas  (marked  D  on  the 
Amin's  map),  with  mesne  profits,  for  three  years  against  Muazzem. 

From  this  judgment  both  the  zemindars  (plaintiff  and  defendant) 
appealed  to  the  High  Court,  but  the  Government  did  not  [176]  appeal, 
and  accordingly  was  made  respondent  in  both  appeals.  The  appeals  were 
heard  by  a  Division  Bench  (PiooT  and  O'KINEALY,  JJ.),  together  with 
the  appeal  i«  the  suit  No.  1  of  1881  by  consent  of  parties,  and  one 
judgment  (4th  March  1885)  was  delivered  in  the  three  appeals,  or  in  both 
suits.  In  the  appeal  in  the  suit  i\o.  1  of  1881  the  High  Court  was  of 
opinion  that  the  evidence  was  in  favour  of  the  plaintiff,  and  they  dismissed 
the  appeal. 

In  considering  the  present  suit,  the  Judges  observed  that  the  first 
question  was  as  to  the  effect  of  the  decree  in  the  prior  suit  No.  1  of  1881  ; 
and  in  their  opinion  that  decree  defined  the  limit  of  the  estoppel  arising 
from  the  proceedings.  Upon  the  question,  whether  the  plaintiff  was 
entitled  to  any  relief  as  against  the  Secretary  of  State,  the  judgment  was 
that  a  declaratory  decree  should  be  refused.  The  result  was  a  decree 
dismissing  the  present  suit. 

On  this  appeal  Mr.  J.  D.  Mayne  and  Mr.  C.  W.  Aratlioov,  for  the 
appellant,  argued  that  the  High  Court  was  wrong  in  holding  that  the 
decree  of  the  Subordinate  Judge  of  23rd  February  1882  in  the  suit  of 
1881,  barred  the  present  suit.  In  deciding  that  the  plaintiff  in  the  suit  of 
1881  had  made  good  his  claim  to  the  land  which  was  adjudged  to  him,  the 
judgment  had  not  so  defined  the  quantity  as  to  preclude  the  plaintiff's 
recovering  what  he  now  sued  for,  on  his  making  proper  parties  to  the  suit ; 
and  the  decree  in  that  suit  should  have  been  read  with  the  judgment  on 
which  it  was  based.  Also,  there  was  a  difference  in  the  issues  now 
raised  from  those  in  the  former  suit,  the  Government  being  a  party  on  the 
present  record.  A  reference  to  the  judgment  showed  at  once  that  there 
had  not  been  in  the  former  suit  any  final  decision  against  the  plaintiff's 
claiming  the  lands  now  in  suit,  viz.,  the  300  bighas  excluded  from  the 
decree  in  the  former  suit;  because  the  reason  given  for  the  exclusion 
was  that  the-  order  of  the  Superintendent  of  Diara  Surveys,  dated  24th 
September  1879,  remained  in  force  treating  the  land  as  excess  lands.  That 
order  could  be  set  aside  in  proceedings  against  the  Government.  There 
was,  therefore,  only  the  decision  that  the  300  bighas  (marked  D  on  the 
Amin's  map),  could  not  be  recovered  in  that  suit.  Neither  of  the  respond- 
ents had  raised  [177]  the  question  of  estoppel  in  their  written  statements, 
nor  had  an  issue  on  this  point  been  framed  or  disposed  of  in  the  Court  of 
first  instance. 
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1888  Reference  was  made  to  Act  XII  of  1879,  s.  6  ;  and    to   the  Civil    Pro- 

JUNE  23.  cedure  Codes  (Act  X  of  1877,  s.  13,  and  Act  XIV  of  1882,  s.  13). 

p~  It  was  also  contended    that  the   finding  of    the   Subordinate  Judge  as 

P  '  to  the  done,  or   stream,  in    which  the   accretion    was   formed,    not    having 

COL    AL.  keen   shown  in  the   earlier  maps  as   included    within    the  plaintiff's   land, 

KrC  173      was  an  error  on  his  Part. 

(P.C.)=r  Mr./?.  V.    Doyne   and    Mr. J.  PL  A.    Branson  appeared  for   the   first 

15  I. A.  186=  respondent,  the  Secretary  of  State  for  India  in  Council.  They  contended. 
12  Ind  Jur.  that  the  plaintiff's  suit  was  barred  by  the  decision  of  23rd  February  1882 
PCJ  23?r  as  vts  ilt^cata"  The  plaintiff  had  put  forward  in  the  present  suit  the  same 
claim  that  he  made  in  the  former.  The  defence  in  the  former  suit  was 
that  it  was  for  him  to  make  the  Government  a  party  as  to  the  300  bighas 
in  question.  The  plaintiff,  thereupon,  should  have  applied  for  leave  to 
make  it  a  party  or  for  leave  to '  abandon  that  part  of  his  claim  which 
contravened  the  orders  of  the  Diara  Survey  Superintendent  and  the 
Commissioner  of  the  Dacca  Division,  with  liberty  to  bring  a  fresh  suit. 
He  made  neither  the  one  application  nor  the  other  ;  and  his  suit,  as  to  this 
part  of  his  claim,  was  dismissed  by  a  Court  competent  to  give  relief  between- 
the  parties,  or  those  who  should  have  been  made  parties.  No  new  circum- 
stances had  since  arisen.  The  test  was  not  whether  there  had  .been  an 
adjudication,  or  not,  upon  a  title  then  put  forward  ;  but  whether,  but 
for  the  plaintiff's  own  conduct,  there  would  not  have  been  an  adjudication. 
They  referred  to  the  explanations  2  and  3,  under  s.  13,  Civil  Procedure 
Code. 

Mr.  J.  D.  May  tie  replied. 

On  a  subsequent  day  (23rd  June)  their  Lordships'  judgment  was 
delivered  by 

JUDGMENT. 

SIR  R.  COUCH. — This  is  an  appeal  in  a  suit  brought  by  the  appellant 
against  the  Secretary  of  State  for  India  in  Council  (represented  by  the 
Collector  for  the  district  of  Backergunj),  [178]  and  Maulvi  Syed  Muazzem 
Hossein  Chowdhry,  to  obtain  possession  of  about  300  bighas  of  land 
(described  as  marked  D  in  a  map  prepared  by  the  Civil  Court  Amin  in  a 
previous  suit)  being  re- formation  on  the  original  site  of  the  plaintiff's 
zemindari,  and  to  have  it  declared  that  the  proceedings  and  orders  in* 
connection  with  the  Diara  Revenue  survey  of  the  disputed  lands,,  by  which; 
the  land  had  been  attached  as  liable  to  be  assessed  for  revenue,  and  a 
temporary  settlement  of  it  made  with  the  defendant  Muazzem  Hossein 
Chowdhry,  could  npt  stand  against  the  plaintiff's  right,  and  were  not 
binding  on  him.. 

The  written  statement   of  the  Collector  of  Backergunj  denied  that  .the- 
land  in   dispute   was  a  re-formation   on  the   original  site  of  the  plaintiff's 
land,  and  asserted  that  it  was  not  included  in  the  old  Thakbust.or   Survey 
boundaries  as  plaintiff's   estate.     It  also  stated  that  the  boundary    between 
the  plaintiff's  land  called  Gopalpur,   thakked  in  No.  1585,  and  the    defend- 
ant   Muazzem   Hossein's  land   called    Chatua,;  thakked   in  No.  .1625,   was.- 
not  a  line  during  the    time  of  the  Thak.bust  or  Survey    measurement,  but  a 
big  and  navigable    done  (or  stream)  the  bed  of  which  was   the    property  of 
no  individual,    and  as.,  such  was  at   the  disposal  of  the  Government   under/ 
the  present  law  ;  that  the  land  in  dispu<£   was  for  pied  by  the    drying  up  of . 
the  big   and  navigable   done  which    existed  at  the   time  of  the  first   survey 
between  Gopalpur  and  Chatua,  and  as  such  was  assessable  as  surplus  under 
the  existing  law.     Mauzzem  Hossein  in  his    written  statement,  relied  upon 
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the  proceedings  of  the  revenue  authorities  with  regard  to  the  diara  as  being        1888 

final,  and  also  claimed  the  land  as  re-formation  on  the  original  site  of  his     JUNE  23. 

lands. 

.;...;.  The  appellant  and  Muazzem  Hossein  are  proprietors  of  two  contiguous 

estates,  $iz.,  Nazirpur  and  Saistabad  respectively.     Some  time  before  1842 

considerable   portions  of  these  estates  were   diluviated    by  the  river  Arial 


Khan.     On  the  re-appearance   of   the   land,    in   the  shape   of   five   churs.      (p.c.)  = 

separated  from  each  other  by  dones,  resumption  proceedings  were  'instituted  15  I.  A.  1*6  = 

by  the    Government,  but  ultimately  the  churs  were  released,  and  an  Amin  12-Ind.  Jur. 

named  Sumbhu  Nath    was    deputed    by   the  Collector   to    make   over   to  *p^rj5  §£7  ' 

the   proprietors   the   different    portions   of   the   re-formed    land  appertain-      '  '  ' 

ing  to  their   estates.     In    1842   the   Amin,   after    making  a    measurement 

[179]  of  the  lands,  prepared    separate   chittas   and  a  sketch  map  assigning 

different  portions  of  the  land  to  the  several  proprietors.     The  lands  assigned 

to   the   ancestor   of    Muazzem    Hossein    were   named   chur   Cbatua,    and 

those  released  to  the   appellant's   father,   Gopal    Lai    Tagore,    were   called 

chur   Gopalpur.     Some   years   after,    but   it   is   not  clear  when,  the  river 

again   changed    its   course,   and,    flowing  through  Chatua  and  Gopalpur, 

washed  away  portions   of   these   two   mauzas.     In    1868   a   Thak   survey 

was   made,  and  after  that  the  river  gradually   receded  towards  the  east^ 

and    is   now   flowing   through   the   appellant's    land    of    Gopalpur.     The 

land  in  dispute,  which  the  appellant  claims,  is  the  newly-formed  land  on 

the  west  of  the  river,  in  contiguity  with  the  lands  of  Chatua.     After  this 

last   re-formation    the    western   portion    of   the    land  in   dispute,  together 

with  some  other  land,  was  measured  by  the  Diara  Survey  authorities  in 

1879  as  excess  lands  of  Chatua.     Muazzem  Hossein  objected  to  this,  and 

claimed  the  land  as  re-formations  on  the  site  of  the  diluviated   land    of   his 

mauza  Chatua.     The  ^objection  "being  disallowed,  instead  of  bringing  a  suit 

to  set  aside  the  order  of  the  revenue  authorities,  he   accepted    a    settlement 

of  the  land  from  the  Government  as  an  accretion  to  his  mauzi.  In  1881  the 

appellant  sued  him  for  this  and  other  lands,  and  he  pleaded  that   the    land 

claimed   was   a    re-formation    of   the   diluviated    land  of  Chatua,  and  also 

claimed  to  hold  as  before   of  the  Government.     An    issue    was    settled, 

"  whether  the  land  in  dispute  is  a  re-formation  on  the  site  of  the  plaintiff's 

chur  Gopalpur,  or  on  the  site  of  the  land  of   chur  Chatua,  released  to  the 

defendant."     The    Court    found    this    issue    in  favour  of  the  plaintiff  (the 

present  appellant),  but  went  on  to   say  that  so  long  as  the  order  of  the 

Superintendent   of  Diara  Surveys  remained  in  force  and  was  not  set  aside, 

"  the  plaintiff's  right  to  the    portion    of  the    disputed    land    measured    as 

surplus    accretion    to    Chatua,    and    settled    with  the  defendant,  must  be 

considered  as    either    extinguished    or   in    abeyance.     Consequently    the 

plaintiff    is    not    entitled    to    recover    it    now."     It   was  ordered  that  the 

plaintiff  should  recover  possession  of  a  portion  of  land  described  by  reference 

to  a  map  prepared  by  the  Amin,  excluding  therefrom  the    portion   covered 

by  the   plot   marked  by  the  Court  as  D  in  the  map.     This  plot  is  the  land 

which  is  the  subject  of  this  appeal. 

[180]  By  the  Act  IX  of  1847,  "  An  Act  regarding  the  assessment  of 
lands  gained  from  the  sea  or  from  rivers  by  alluvion  or  dereliction  in  the 
Provinces  of  Bengal,  Bihar  and  Orissa,"  it  is  enacted  that  the  Govern- 
ment of  Bengal,  in  all  districts  or  parts  of  districts  of  which  a  revenue 
survey  may  have  been  completed  and  approved  by  Government,  may 
direct  from  time  to  time,  whenever  ten  years  from  the  approval  of  any 
such  survey  shall  have  expired,  a  new  survey  of  lands  on  the  banks  of 
rivers  and  on  the  shores  of  the  sea,  in  order  to  ascertain  the  changes  that 
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1888       may   have   taken    place   since   the   date   of   the   last  previous  survey,  and 
JUNE  23.     cause  nev   maps  to  be  made  according  to   such    new   survey.     In    1860    a 

survey  was  made  under  this  Act. 

PRIVY  It  is  said  by  the  Subordinate   Judge   in    his  judgment  in  this  suit  that, 

COUNCIL.    on  comparison  of  the  Thak  and  Survey  maps  by  the  Civil    Court   Amin,    it 
"T~T        has  been  found  beyond  doubt  that  the  land  in  dispute  was  then  thakked  as 
(P.C.)  =       Par*  °^  tne  pla'nt'ff's  mouza  Gopalpur,  and  that  the  assertion  of  the  defend. 
15  I. A.  188=  ants  to  the  contrary  was  erroneous.     And  he  held  the  map  to  be  an  admis- 
12  Ind.  Jur.  sicm    by   the   Government   of  the  plaintiff's  title.     It  could  not  be  disputed 
*          237     ^at  '*  ma(*e  a  fr*ma  faci£   case   against   the   Government.     However   the 
'       '    case   of  the   appellant   was   not   rested   only   upon   this  admission.     The 
proceedings  in  1842  were  put  in  evidence  by  him,    and    from    an   examina- 
tion  of  these   their   Lordships   have   come   to   a  conclusion  in  his  favour. 
The  decision  of  the  Special  Commissioner  of   Murshedabad   and   Calcutta, 
dated  the  15th  December  1841,    contains   a    history    of  the  proceedings  for 
assessment  of  Government  revenue   on    the   five   churs    which    appear   to 
have   begun    in    1833.     It   is   stated    that  the  Collector  decreed  the  case  in 
favour  of  the  Government,  and,  on  an  appeal  from  his  decision,  it  was  set 
aside   by   the   Special   Commissioner,   and    it   was   ordered  that  whatever 
accreted  lands  might,  on  investigation,  be  found    to   have   accreted   to    the 
original   site   by   the   Government   officers,   should   be    released  from  the 
claim  of  the  Government. 

In  October  18  12  Sumbhu  Nath,  the  Amin  who,  as  has  been  stated, 
was  deputed  to  make  over  to  the  proprietors  the  different  portions  of 
the  released  lands,  made  two  reports,  one  relating  to  14,359  bighas  14 
cottahs  3  dhoors  of  land,  and  the  other  to  6,792  bighas  16  cottahs  6 
dhoors.  In  the  former  of  these  reports  [181]  's  the  following  passage  : — 
"The  measurement  by  Anund  Chunder  Mookerji  and  Joychunder  Chat- 
terji "  (a  measurement  made  in  the  year  before  the  decree  of  the  Special 
Commissioner)  "  shows  that  there  were  20,391  bighas  13  cottahs  of  land 
inclusive  of  done  in  the  five  plots  of  chur.  The  lands  in  those  five  plots 
of  chur,  inclusive  of  khal  and  done,  amount,  by  my  measurement,  to 
21,152  bighas  10  cottahs  9  dhoors  of  land  in  all,  and  so  there  is  an  excess  of 
760  bighas  17  cottahs  9  dhoors  of  land  measured  by  me  in  the  five  plots 
of  chur.''  In  the  other  report,  where  he  speaks  of  the  quantity  of  land 
being  relinquished  to  other  parties  than  the  appellant's  ancestor,  Gopal 
Lai  Tagore,  he  says  "  including  khals  and  dones"  Thus  the  dones  appear 
to  have  been  included  in  the  plots.  At  page  61  of  the  record  there  is  a 
document  described  as  the  measurement  chitta  of  the  lands  in  five  plots 
of  chur  included  in  the  Haria  and  Chaola  rivers  being  the  subject  of 
dispute  between  the  Government  and  Gopal  Lai  Tagore  incases  Nos.  1474 
and  1555  pending  trial. 

In  several  places  a  done  is  mentioned  as  included  in  the  quantity  of 
land.  In  the  Amin's  sketch  map,  which  accompanied  the  reports,  the 
done  in  question  appears  to  run  between  Dag.  8  in  the  3rd  plot  and 
Dag.  15  in  the  4th  plot,  the  latter  being  described  as  land  of  Nazirpur.  The 
description  of  Dag.  15  in  the  chitta  is  tl  north  of  the  lands  formed  by 
alluvion  after  diluvion  of  mauza  Kala "  (worm  eaten),  "  to  which  the 
appellants  Kumla  D"  (worm-eaten),  "and  others  named  in  the  decree 
No."  (worm  eaten)  "  are  entitled  east  of  Dag.  8,  west  of  the  done  to  the 
west  of  the  5th  plot  and  south  of  the  lands  of  Jharna  Bhanga  chur,  4th 
plot."  Thus  on  the  opposite  side  to  where  the  done  in  question  was 
situate,  we  have  a  done  between  the  4th  and  5th  plot  given  as  the  bound- 
ary, but,  on  the  other  side,  Dag.  8,  and  not  the  donet  is  given  as  the 
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boundary,  and  in  the  description   of  Dag.  8  it    is  said  to  be  west  of  the  4th        1888 
plot.     In    the  summary  at  p.    84  of  the  land   of  Nazirpur,  the  zemindari     JUNE  23, 
of  Gopal    Lai  Tagore,  the  total   quantity,  including   the  4th  plot,    is  given,         — 
and    of  this    quantity  all  the    plots,   except   the  first,  appear  in  a   column       *  RIVY 
headed    "  Waste  land  with   done."     It   appears  to  their  Lordships   that  in    COUNCIL. 
1842  the  whole  of  the  land  and   water    within   the  ambit  [182]  of   the  five      .„„   ,„„ 
plots  or  churs   was  measured    and   released   by  the    Government,    and  no       (p.c.)  = 
part   of  the  dones  was  reserved.     The   evidence  of   what  was    done  at  that  15  I. A.  18C  = 
time,    instead  of  rebutting  the    evidence  of  the  map   of  1860,  supports    it.  12  Ind.  Jur. 
The    finding  of  the    Subordinate   Judge,    that  the  part  of  the  done    which   *p3c=j5  £f7r' 
in    1842  covered  the  disputed    land    was  not  given    to  any    of   the    parties 
to  whom    lands  were  allotted  by    Sumbhu  Nath,  is,    in  their    Lordships' 
opinion,  opposed  to  the  evidence. 

The  Subordinate  Judge  refused  to  make  a  decree  against  the  Secretary 
of  State,  and  made  a  decree,  whicli  was  unnecessary,  that  the  appellant 
should  recover  possession  of  the  land  of  which  possession  was  decreed 
in  the  former  suit.  The  present  appellant  and  Muazzem  Hossein  both 
appealed  to  the  High  Court,  the  latter  having  also  appealed  against 
the  decree  in  the  former  suit.  The  three  appeals  were  heard  together. 
The  appeal  in  the  suit  of  1881  was  dismissed.  In  the  other 
appeals  the  High  Court  did  not  give  any  judgment  upon  the  facts.  They 
said  the  first  question  was  as  to  the  effect  of  the  decree  in  the  suit 
of  1881  ;  that  the  claim  of  the  plaintiff  in  respect  of  the  portion 
marked  D  in  the  map  "  was  dismissed,  that  is  to  say,  the  relief  prayed  for 
by  him  in  respect  of  it  was  not  granted.  Whatever  were  the  reasons 
which  led  to  the  lower  Court  to  take  that  course  and  not  to  grant  the  plain- 
tiff any  relief  in  respect  of  that  portion  of  the  property,  the  decree  as 
it  stands  constitutes  the  record  of  the  rights  of  the  parties,  and  is  the 
source  that  defines  the  limits  of  the  estoppel  arising  from  the  proceedings. 
We  cannot  look  to  the  judgment  as  we  were  asked  to  do  in  order 
to  qualify  the  effect  of  the  decree,  .  .  it  must  be  treated  as  a  decree 
binding  as  between  him  and  the  2nd  defendant,  the  effect  being  that 
there  is  no  claim  against  the  defendant  in  respect  of  that  property." 
Thus  the  High  Court  have  given  to  the  decree  an  effect  directly  opposed 
to  what  was  intended  by  the  Subordinate  Judge,  it  being  clear  that 
he  only  intended  to  decide  that  the  plaintiff  was  not  then  entitled 
to  possession.  The  law  as  to  estoppel  by  a  judgment  is  stated  in  s.  6 
of  Act  XII  of  1879,  and  s.  13  of  Act  XIV  of  1882.  It  is,  that  the  matter 
must  have  been  directly  and  substantially  in  issue  in  the  former 
suit,  and  have  been  heard  and  finally  [183]  decided.  In  order  to  see  what 
was  in  issue  in  a  suit,  or  what  has  been  heard  and  decided,  the  judgment 
must  be  looked  at.  The  decree,  according  to  the  Code  of  Procedure,  is 
only  to  state  the  relief  granted,  or  other  determination  of  the  suit.  The 
determination  may  be  on  various  grounds,  but  the  decree  does  not  show  on 
what  ground,  and  does  not  afford  any  information  as  to  the  matters  which 
were  in  issue  or  have  been  decided.  Even  if  the  judgment  is  not  to  be 
looked  at,  the  High  Court  have  given  to  the  decree  a  greater  effect  than  it 
is  entitled  to.  The  decree  is  only  that  in  that  suit  the  plaintiff  is  not 
entitled  to  the  relief  prayed  for.  It  does  not  follow,  as  the  learned 
Judges  of  the  High  Court  think,  that  he  can  never  have  any  claim  against 
the  defendant  in  respect  of  the  property. 

Upon  the  question,  whether  the  plaintiff  was  entitled  to  any  relief  as 
against  the  Secretary  of  State,  the  High  Court,  having  thus  decided  as  to 
the  estoppel,  considered  it  was  not  a  case  in  which,  in  the  exercise  of 
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1888        their   discretion,  a   declaratory    decree     should   be  made.     Whether   they 

JUNE  23.     were  right   in  this   or   not  is  not  now  material,   the  appellant  being,    in 

their  Lordships'  opinion,  entitled    to  more  than  a  declaratory  decree.     The 

.TRIVY       appeai  Of  the  present  appellant  to   the  High  Court  was  dismissed,  and  that 

COUNCIL.    o£  ]\fuazzem  Hossein    in  this  suit  was  allowed,  the    result  being    that   the 

16  C.  173      slut  was  entirely  dismissed. 

(PC.)  =  Their   Lordships   have  given   their   reasons   for  their  opinion    that  a 

18  I.A.  186=  decree   should  have    been  made  in  favour   of    the    plaintiff,  and    they  will 
413=5  Sar.  humbly  advise    Her  Majesty   to  reverse  the  decrees   of  the   Lower  Courts, 
P.C.J.  237.'  and   to  make  a  decree  awarding    possession    to   the  plaintiff  of  the    lands 
mentioned  in  the  12th  paragraph  of  the  plaint  with  mesne  profits  for  three 
years  previous  to  the  institution    of  the   suit,  and  from  that  until    the  deli- 
very of  possession  or  until  the   expiration  of   three  years    from  the  date  of 
the  decree,  whichever  first  occurs. 

As  to  the  costs  of  the  suit,  their  Lordships  observe  that  the  Subordi- 
nate Judge  says  he  declined  to  award  to  the  plaintiff  the  costs  incurred 
by  him  in  recovering  the  land,  inasmuch  as  he  could  have  obtained  this 
relief  in  this  suit  of  1881  if  he  had  not  committed  an  error  in  his  plaint  in 
that  suit,  and  full  costs  were  given  to  him  in  that  suit.  This,  they  think, 
is  a  sufficient  reason  [184]  f°r  the  costs  of  this  suit  in  the  Subordinate 
Court  not  being  now  awarded  to  the  plaintiff,  but  he  ought  to  have  his 
costs  of  the  appeals  to  the  High  Court,  Nos.  25  and  26  of  1384-,  in  wThich, 
according  to  their  Lordships  opinion,  the  judgment  should  have  been 
given  in  his  favour.  Their  Lordships  will  humbly  advise  Her  Majesty  to 
make  an  order  accordingly.  The  costs  of  this  appeal  will  be  paid  by  the 
Secretary  of  State. 

Appeal  allowed. 
Solicitors  for  the  appellants :    Messrs.  T.  R.   Wilson  &>  Co. 

Solicitors  for  the   respondent  the  ^  r~,  <-  ,-  •,  T    ,.        /-.,,- 

f  ei        r      T    r    •  The        Solicitor.      India      Office. 
Secretary  of  State  I  or  India  in  U         -,      D  ' 

~         ., J  Mr.  R.  T.  Treasure. 

Council.  J 


c.  B. 


16  C.  184  (P.C.)  =  15  I.A.  209  =  12  Ind.  Jur.  432=3  Sar.  P.C  J.  270  = 
Rafique  and  Jackson's  P.C.  No.  105. 

PRIVY  COUNCIL. 

PRESENT-. 

Lord  Hobhouse,  Lord  Macnaghten,  Sir  B.  Peacock, 
and  Sir  R.  Couch. 

[On  petition  from  the  Court  of  the  Judicial  Commissioner  ofOudh.] 


HAIDAR  ALI  AND  ANOTHER  (Appellants)  v.  TASSADDUK  RASUL 

AND  OTHERS  (Respondents). 
EX-PARTE  HAIDAR  ALL     [21st  July,  1888.] 

Privy  Council,  Practice  of — Practice  relating  to  substitution  of  parties  on  revivor — 
Representative  character  to  be  ascertained  by  lower  Court. 

On  the  death  of  a  party  on  the  record  of  an  appeal  pending  before  Her  Majesty 
in  Council,  proof  must  be  given  in  the  Court  from  which  the  appeal  has  been  pre- 
ferred, of  the  representative  character  of  the  person  or  persons  by  or  against 
whom  revivor  is  sought,  There  ought  to  be  some  finding  of  the  Court  below  ; 
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which,  also,  should  give  its  own  opinion  as  to  who  are  the  parties  proper    to   be          1888 
substituted  upon  the  record.    A  certificate  or  statement  on  which  their  Lordships      JULY  21. 
can  act  should  be  made  by  the  Court  below.  — — 

[R..  10  C.L.J.  331  =  4  Ind.  Cas.  454 ;   12  Ind.  Cas.  69.]  PRIVY 

PETITION  to  revive  an    appeal  from  a  decree  of  the  Judicial    Commis- 
sioner  of   Oudh,   that   Court   having    made   an   order   (17th  March  1888)     15  c.  18* 
rejecting  a  petition  to  bring  on    to   the   record   certain    persons   alleged    to      (P.C.)  = 
represent  parties  deceased.  15  '•*•  209= 

This  petition  related  to  an  appeal  to  Her  Majesty  in  Council,  preferred  *     ILM  -3*' 
by    Haidar  Ali   and  Fazl  Ali,  from  a  decree  of  the  Judicial  Commissioner.    gar.  p.c.j. 
After  the  admission  of  that  appeal,  the  present  petitioner,  on  1st  December        270= 
1887,   applied  *in  the  Judicial  [185]  Commissioner's  Court  stating  that  two    Rafique  & 
of  the  defendants-respondents,  viz.,  Ali  Khan  and  Ikram  Khan,    had   died,  p  CN^OB 
and  asking  that  certain  persons,  whom  he  named,  might  be  substituted  for 
the    deceased    on   the   record  :  also   that   a   guardian   ad   lit  em    might    be 
appointed  for  such  of  them  as  were  minors.     On  notice  being  given  of  this 
petition,  it  was  opposed  by  the  defendants-respcndents  as  barred    by   time. 
A  relation  of   one   of  the  minor  heirs  applied  to  be  appointed  his  guardian 
ad  lit  em  ;  and   also   the  Agent  of  the  Court  of  Wards  represented  that  the 
estate  of  one  of  the  respondents,    a   minor,    had    come    under   his   charge, 
under  ss.  161  and  162  of  Act  XVII  of  1876. 

The  Judicial  Commissioner  rejected  the  petition.  He  was  of  opinion 
that,  after  the  admission  of  the  appeal  to  Her  Majesty,  he  had  no  longer 
any  authority  in  the  suit,  his  Court  being,  in  his  view  of  the  matter,  no 
longer  competent  for  any  judicial  act  relating  to  it. 

On  this  petition,  which  stated  the  above  facts,  Mr.  R.  V.  Doyne 
appeared.  The  application  was  to  revive  the  suit  against  the  persons 
named.  The  Court  below  could  ascertain  the  facts  as  to  their  real  rela- 
tionship to  the  deceased  parties. 

Their  Lordships'  judgment  was  delivered  by  Lord  HOBHOUSE  :— 

JUDGMENT. 

Their  Lordships  think  it  is  quite  impossible  for  them  to  make  an  order 
upon  these  materials  for  altering  the  record.  They  have  not  got  the  facts 
before  them,  and  it  is  very  inconvenient  that  those  facts  should  be  tried 
here.  There  ought  to  be  some  finding  of  the  Court  below.  The  usual 
course  is  as  laid  down  in  Mr.  Macpherson's  book.  He  says  (page  241) : — 
"  Of  course  in  such  cases  the  proper  evidence  must  be  given  of  the  represent- 
ative character  of  the  persons  by  or  against  whom  the  reviver  is  sought. 
The  title  is  more  generally  established  upon  petition  to  the  Court  below, 
which  thereupon  makes  any  inquiries  which  it  may  deem  necessary,  and 
orders  the  petition  and  proofs  to  be  transmitted  to  England  for  such  order 
as  the  Judicial  Committee  of  the  Privy  Council  may  think  fit  to  make." 

The  Court  gives  its  own  opinion  as  to  who  are  the  parties  proper  to 
be  substituted  upon  the  record.  It  has  been  the  practice,  so  far  as  their 
Lordships  can  recollect,  for  a  great  [186]  number  of  years  ;  and  they  now 
must  request  the  Judicial  Commissioner  to  follow  that  which  is  the 
ordinary  practice  and  to  make  a  certificate  or  statement  on  which  their 
Lordships  can  act. 

Solicitors  for  the    petitioner  : — Messrs.  Barrow  <~  Rogers, 

c.  B, 
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16  C.  186. 


Before  Siv  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Tottenham. 


SYAMA  SUNDERI  DASSYA  AND  ANOTHER  (Plaintiffs')  v.  JOGOBUN- 
>    DHU  SOOTAR  (Defendant).-'-      [2nd  March,  1888.] 

Evidence — Thak-maps — Boundary — Title,  question  of. 

The  sole  question  for  determination  being  a  question  of  the  boundary  of  two 
taluqs,  the  Judge  hearing  the  case  refused  to  give  effect  to  a  certain  thak-map 
which  had  been  prepared  in  1859,  and  upon  the  face  of  which  appeared  what 
were  admitted  by  the  parties  then  owning  the  taluks  to  be  the  boundary  lines  of 
the  taluqs  at  the  time;  no  evidence  was  given  showing  that  these  boundary  lines 
had  ever  been  altered. 

Held,  that  the  map  was  clearly  evidence  of  what  the  boundaries  of  the  proper- 
ties were  at  the  time  of  the  permanent  settlement,  and  also  as  to  what  they 
admittedly  were  in  1859. 

[Rel.  upon,  17  C.W.N.  151  =  15  Ind.  Cas.  341  ;  R.,  22  C.  252  (258)  ;  30  C.  291  (301) 
(P.C.)=5  Bom.  L.R.  1  =  7  C.W.N.  193  ;  7  C.W.N.  849  (853)  ;  35  C.  621  (628)  ; 
13  C.L.J.  293  (299)  =  15  C.W.N.  706.] 

SUIT  for  the  recovery  of  possession  of  certain  land.  Plaintiff  No.  1 
alleged  that  he  had  purchased  taluq  No.  703  at  an  auction  sale  held 
under  Act  XI  of  1859,  and  that  he  had  been  formally  put  into  possession 
thereof  by  the  Collector  ;  he  further  alleged  that  he  had  sold  an  eight-anna 
share  in  this  taluk  to  plaintiff  No.  2  ;  that  he  and  his  co-plaintiff  had 
endeavoured  to  occupy  these  lands,  but  were  prevented  from  so  doing  by 
the  defendant  who  alleged  that  the  land  claimed  did  not  belong  to  taluq 
No.  703,  but  to  taluq  No.  600  ;  and  that  he  was  a  howlatdar  under  the 
proprietors  of  this  latter  taluq. 

The  Munsif  held  that  as  the  dispute  was  not  one  between  two 
rival  taluqdars,  and  as  the  defendant  had  failed  to  establish  [187]  his 
connection  with  the  proprietors  of  taluq  No.  600  or  to  show  that  he 
had  been  in  possession  for  over  twelve  years,  the  plaintiffs  were  entitled  to 
recover  if  they  could  show  that  the  land  belonged  to  taluk  No.  703,  and 
after  finding  that  the  land  fell  within  the  boundaries  of  taluq  No.  703  as 
given  in  a  certain  thak-map  produced  by  the  plaintiffs  which  had  been 
prepared  in  1859,  held  that  the  land  appertained  to  taluq  No.  703  and  gave 
the  plaintiffs  a  decree. 

The  defendant  appealed  to  the  Subordinate  Judge  on  the  ground  that 
the  thak-map  being  the  only  evidence  produced  to  show  that  the  land  fell 
within  the  boundaries  of  taluq  No.  703,  there  was  no  evidence  of  title  on 
which  to  give  the  plaintiffs  a  decree. 

The  Subordinate  Judge  found  that  the  defendant  was  in  possession  of 
the  lands  in  dispute,  and  that  therefore  the  onus  of  proving  title  lay  on 
him,  and  that  he  had  failed  to  prove  this,  the  thak-map  being  no 
evidence  of  title,  it  being  at  most  only  evidence  of  possession  at  the 
time  of  the  preparation  of  the  map,  and  no  evidence  at  all  that  the 
lands  formed  portion  of  taluq  No.  703  at  the  time  of  the  permanent  settle- 
ment ;  and  on  the  authority  of  the  cases  of  Mohesh  Chunder  Sen  v.  Jug  gut 

*  Special  Appeal  No.  2357  of  1886,  against  the  decision  of  Baboo  Bani  Madhub 
Mitter,  First  Subordinate  Judge  of  Dacca,  dated  the  18th  August,  188(5,  reversing  the 
decision  of  Baboo  Nil  Money  Nag,  Second  Munsif  of  Munshigurge,  dated  31st  January 
J885. 
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Chnndey  Sen  {1)  and  of  Joytara  Dassce  v.  Mahomed  Mobarnck  (2)  held, 
reversing  the  decision  of  the  Munsif,  that  the  plaintiffs  had  failed  to 
establish  their  title.  Plaintiff  No.  1  having  died,  his  wife  and  sole  heir 
was  substituted  on  the  record  in  his  place. 

The  plaintiffs  appealed  to  the  High  Court. 

Baboo  Rash  Behary  Ghose,  for  the  appellants,  contended  that  the 
thak-map  was  cogent  evidence  as  fixing  the  boundary  of  taluq  No.  703, 
and  as  showing  the  land  in  dispute  as  being  within  the  plaintiffs'  taluq. 

Baboo  Basanto  Kumar  Bose,  for  the  respondent. 

The  judgment  of  the  Court  (PETHERAM,  C.  J.  and  TOTTENHAM,  J.) 
was  as  follows  : — 

JUDGMENT. 

We  think  that  the  Subordinate  Judge  has  taken  a  wrong  view  of 
what  is,  or  is  iiDt  a  question  of  title,  and  it  is  necessary  that  this  case 
should  be  returned  to  him  for  retrial. 

[188]  The  suit  is  a  suit  brought  by  the  purchasers  at  a  revenue  sale 
of  a  taluq  against  the  holder  of  a  neighbouring  taluq,  to  recover  possession 
of  a  piece  of  land  which,  he  says,  belongs  to  his  taluq,  and  which  the 
defendant  says  belongs  to  the  owner  of  another  taluq,  under  whom  he 
holds.  The  only  question  to  be  tried  is  where  is  the  boundary  line  between 
the  two  properties  ? 

The  plaintiffs,  as  I  said  just  now,  brought  at  a  revenue  sale,  and  the 
effect  of  that  sale  was  to  put  them  in  the  same  position  as  that  which  the 
person  occupied  with  whom  the  property  was  originally  settled,  that  is  to 
say,  on  default  of  payment  of  the  revenue,  the  Government  puts  up  for  sale 
the  whole  estate  out  of  which  the  revenue  which  had  defaulted  was 
payable,  and  the  purchaser  at  such  sale  is  entitled  tD  get  the  whole  of 
the  settled  estate  which  was  sold  for  non-payment  of  the  revenue.  Well, 
the  plaintiffs  brought  that,  and  the  question  which  has  to  be  decided  is,  what 
is  the  estate  which  had  been  sold,  and  that  depends  upon  the  position  of 
the  boundary  between  it  and  the  one  next  to  it. 

There  is  no  dispute  as  to  the  title  to  the  taluqs;  it  is  admitted  that 
the  plaintiffs  are  entitled  to  the  one,  and  the  defendant  or  his  superior 
landlords  to  the  other,  and  the  titles  do  not  come  into  question  in  any 
way  ;  the  only  question  as  I  said  before  is,  where  the  boundary  line  is  to 
be  ? 

It  appears  that,  in  the  year  1859,  a  thakbust  survey  was  made  and 
maps  were  prepared,  and  upon  the  face  of  these  maps  appear,  what  were 
admitted  by  the  parties  to  be,  the  boundary  lines  of  the  various  estates  at 
that  time,  and  if  they  were  admitted  to  be  so  at  that  time,  that  is  the 
strongest  evidence  that  they  were  so  at  the  time  of  the  permanent  settle- 
ment, because  there  is  nothing  to  show  that  there  has  been  any  change 
in  the  physical  features  of  the  place,  or  the  relative  positions  of  the 
boundary  lines,  from  that  time,  down  to  the  time  of  the  thakbust  survey. 
So  that  the  thakbust  maps  are  clearly  evidence  to  show  what  the 
boundaries  of  the  properties  are.  No  doubt,  the  boundary  of  a  property 
may,  in  one  sense,  be  said  to  be  a  question  of  title,  because  upon  the 
question,  where  the  boundary  is,  depends  the  question,  which  person  is 
entitled  to  the  property.  But  by  title,  within  the  meaning  of  the  Acts, 
is  meant  the  nature  of  a  man's  title,  and  not  what  lands  he  holds  under 
that  title.  We  [189]  think,  therefore,  that  the  Subordinate  Judge  was 
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wrong  in  giving  no  effect  to  this  thakbust  map.  It  is  not  only  evidence, 
but  is  very  good  evidence  as  to  what  the  boundaries  of  the  property  were 
at  the  time  of  the  permanent  settlement,  and  also  as  to  what  they 
admittedly  were  in  1859. 

Under  these  circumstances,  we  set  aside  the  decision  of  the 
Subordinate  Judge,  and  remand  the  case  to  him  in  order  that  he  should 
reconsider  the  matter,  giving  effect  to  the  thakbust  map,  and  to  the 
remarks  which  we  have  now  made  in  this  case.  Costs  will  abide,  and 
follow,  the  event. 

Case  remanded. 


T.  A.  P. 


16  G.  189. 
ORIGINAL  CIVIL. 

Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  Mr.  Justice 
Wilson  and  MY.  Justice  Tottenham. 


LUCKHI  NARAIN  KHETTRY  (Defendant}  v.  SATCOWRIE  PYNE 
(Plainti/)*      [16th  August,  1888.] 

Registration  Act  (HI  of  1877),  ss.  23,  24.76,  77 — Limitation  for  registration  or 
order  of  refusal  of  document  admitted  for  registration  by  Registrar — Denial 
of  execution — Refusal  to  attend — Limitation  for  suit  under  s.  77  of  the  Regis- 
tration Act. 

No  period  is  prescribed  by  Act  III  of  1877,  within  which  a  document  which 
has  been  admitted  fo  registration,  may  be  registered,  or  within  which  the  order 
of  refusal  by  the  Registrar  to  register  the  document  must  be  made. 

There  is  nothing  in  ss.  76  and  77  to  compel  the  Registrar  in  cases  where  there 
has  been  no  express  denial  of  execution,  but  where  the  executant  refuses  to 
attend  at  his  office,  to  make  his  order  of  refusal  within  the  time  limited  for  ad- 
mission of  execution  by  ss.  23  and  24  Limitation  in  respect  of  a  suit  under  s.  77 
begins  to  run  from  the  date  of  such  order.  Mukhun  Lall  Panday  v.  Koondun 
Lall  (1)  and  Shama  Charan  Das  v .  Joycnoolah  (2),  relied  on.  In  the  matter 
of  Buttobehary  Banerjee  (3),  dissented  from. 

[Rel.  on,  16  Ind.  Cas.  614  (615)  ;  R.,  25  C.    93    (96);    D.,  9  A.L.J.    234  =  34   A.    315=14 
Ind.  Cas.  433.] 

THIS  was  an  appeal  from  the  judgment  of  Trevelyan,  J.,  in  a  suit 
under  s.  77  of  the  Registration  Act,  III  of  1877,  to  compel  [190]  registra- 
tion. The  facts  of  the  case  and  the  judgment  of  the  Lower  Court  are 
reported  in  I.L.R.,  15  Cal.,  p.  538. 

Mr.  Hill,  for  the  appellant. 

Mr.  Pugh  and  Mr.  Sale,  for  the  respondent. 

Mr.  Hill. — The.  suit  is  barred  by  limitation.  In  cases  where  there 
is  no  express  denial  of  execution,  but  a  refusal  to  attend  at  the  Registrar's 
office,  the  Registrar  is  bound  to  make  his  order  of  refusal  within  the  time 
limited  for  admission  of  execution  ;  and  limitation,  in  respect  of  a  suit  to 
compel  registration,  begins  to  run  from  the  expiration  of  such  period.  The 
case  of  In  the  matter  of  Buttobehary  Banerjee  (3)  is  in  my  favour. 

The  cases  of  Edun  v.  Mahomed  Siddik  (4)  and  Lakhimoni 
Chowdhrain  v.  Akroomoni  Chowdhrain  (5)  show  that  compliance  with 
every  provision  of  the  Act  is  a  condition  precedent  to  the  maintenance  of  a 

*  Original  Civil  Appeal  No.  21  of  1888,  against  the  judgment  of  E.  J.  Trevelyan, 
Esq.,  one  of  the  Judges  of  this  Court,  dated  the  15th  June  1888. 

(1)  15  B.L.R.  228  =  2  LA.  210=24  W.R.  75.  (2)  11  C,  750. 

(3)   11  B,L.R.  20.  (4)  9  C.  150,  (5)  9  C.  851. 
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suit  under    s.  77.     Refusal  to    attend  is  denial  within   s.  73  ;  Radha    Kissen        1888 
Roivava  Dakna  v.  Choonee  Lall  Dutt  (1)  ;  but  here   there   is  no   evidence  of     AUG.  16. 
refusal  nor  subsequent  enquiry  under  s.  74. 

Mr.  Sale,  for  the  respondent  : — There  is  no  period  of  limitation  within      ~  ^  ^ 
which  the  Registrar  is  bound  to  make  his  order  of    refusal ;  there  is  only  a 
period  of  limitation  within   which  a  document  must  be  presented  for  regis-     jg  c.  189. 
tration.     The  Registrar    has  assumed  that  the  executant   denies  execution 
from    his    refusal    to   attend.     The  case    of  In  the   matter   of  Buttobehary 
Bantrjee  (2)  is    distinguishable  from   the  prerent    one.     I  rely    on  the  case 
of  SJiama  Charan  Das  v.  Joyenoolah  (3),    which   follows  the    case  of  Mukhttn 
Lai  Panday  v.  Koondnn  Lall  (4),  and  is  exactly  in  point. 

Mr.  Hill  in  reply: — The  Privy  Council  case  of  Mukhun  Lai  Panday 
v.  Koondwi  Lall  (4),  was  decided  under  the  Act  of  1866.  Between  the 
Act  of  1866  and  the  present  Act  there  is  a  great  difference.  The 
former  Act  contained  a  period  of  limitation  [191]  as  to  registration,  but 
none  as  to  the  time  within  which  parties  were  to  appear  to  admit.  The 
present  Act  fixes  a  period  for  the  appearance  of  parties. 

JUDGMENT. 

The  judgment  of  the  Court  (PETHERAM,  C.J.,  and  WILSON  and 
TOTTENHAM,  JJ.)  was  delivered  by 

PETHERAM,  C.J. — This  is  a  suit  brought  under  the  provisions  of  s.  77 
of  the  Registration  Act,  to  compel  registration  of  a  deed.  "  The  deed  was 
executed  on  the  18th  September  1886.  It  was  presented  for  registration 
on  the  12th  January  1887  by  the  claimant,  who  applied  for  a  summons 
against  the  executant.  He  was  unable  to  serve  the  summons,  and  on  the 
30th  August  1887,  the  Registrar  refused  registration,  on  the  ground  that 
more  than  eight  months  had  elapsed." 

So  much  I  have  taken  from  the  judgment  of  Mr.  Justice  Trevelyan. 
The  suit  was  commenced  on  October  28th,  1887,  and  the  only  defence  has 
been  that  it  is  barred  by  limitation. 

The  statement  by  the  learned  Judge  in  his  judgment  of  the  ground  of 
refusal  is  incomplete  ;  because  the  statement  on  the  face  of  the  document 
of  the  ground  for  the  refusal  given  by  the  Registrar  is  this :  '*  Summons 
and  warrant  were  issued,  but  could  not  be  served  on  the  party,  as  his 
whereabouts  were  not  known  to  the  claimant.  As  more  than  eight 
months  have  elapsed  since  the  execution  of  the  deed,  and  as  the  claimant 
has  applied  for  return  .of  the  deed,  registration  is  refused."  We  find 
then,  that  the  reason  given  by  the  Registrar  for  the  refusal  was,  that  the  • 

applicant  had  been  unable  to  obtain  the  attendance  of  the  executant  for 
the  purpose  of  proving  by  his  evidence  the  execution  by  him  of  the  docu- 
ment, and  that  more  than  eight  months  had  elapsed  and  the  claimant 
had  applied  for  the  return  of  the  document.  And  as  I  understand  it,  the 
Registrar,  upon  these  facts,  assumed  or  found,  as  a  fact,  that  the  alleged 
executant  had  denied  execution  of  the  deed,  and  he  thereupon  refused  to 
register  it.  If  that  is  so,  then  it  comes  to  be  a  case  in  which  the  Regis- 
trar refused  to  register,  because  the  execution  of  the  deed  is  denied  by 
the  alleged  executant ;  and  this,  in  our  opinion,  brings  the  case  within  the 
meaning  of  s.  76  of  the  Registration  Act. 

[192]   Several  cases  have  been  cited   before  us  on  the  subject.     The 
first  case  is  that   of   In   the   matter   of  the   Registration   Act,    1871,    and  in 

(1)  5  C.  445.  (2)  11  B.L.R.  20.  (3)  11  C.  750, 

(4)  15  B.L.R.  228  =  2  I.A.  210=24  W.R.  75. 
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1888       tk'e    Batter    of    Bnttobehary   Banevjee    (1).     That    case    was    decided    by 
Arc.  16.      Mr.  Justice  Macpherson  ;  and  Mr.  Justice  Macpherson  in  that  case  undoubt- 
edly did  hold,    that  the  time  must  be    reckoned  from    the  expiration  of  the 
ORIGINAL   four    m0nths,    and  that    all    the    proceedings    must   be    had    within    that 
CIVIL.       period.     The  point  involved   in  that  case  has  been    subsequently  discussed 
~ — ,q      in  the  case  of    Shama  Charan  Das    v.Joyenoolah    (2),  which    was  decided  by 
a  Division    Bench  of   this   Court    in    the  year    1885.     Apparently    on  the 
argument  of  the  latter  case,  the  decision  of  Mr.   Justice   Macpherson,  to 
which  I  have  just  referred,  was  not  brought  to  the  attention  of  the  Court  ; 
and  in    considering  the    matter    now,  we    must  give    it  due   consideration. 
It  seems  to    us  that  the  case  Shama    Charan  Das  v.  Joyenoolah    (2),  and  that 
in  the   Privy  Council,  Mukhiin  Lai  Panday  \.  Koondun  Lai  (3),  are  directly 
in  point,  and    are  authorities    in  support  of  the    view  taken   by  the  learned 
Judge  in  the  Court  below,  and  binding  on  us.  But  as  Mr.  Justice  Macpher- 
son, in  the   case  cited,  took   a  different    view,  we    proceed  to  examine  the 
provisions  of    the  Act  on    the  subject.     The    application  to    register  in  this 
case  was  made  to  a  Registrar. 

The  sections  which  relate  to  this  case  are  ss.  23,  2±,  34,35,74,76 
and  77. 

By  ss.  23  and  24  the  document  must  be  presented  for  registration 
within  four  or  eight  months,  as  the  case  may  be,  and  by  ss.  34  and  35 
the  execution  may  within  that  time  be  proved  by  admission  ;  and  (s.  35) 
in  cases  in  which  such  admission  is  not  made,  and  the  registering  officer  is 
•a  Registrar,  he  shall  follow  the  procedure  prescribed  in  Part  12  of  the 
Act. 

Sections  76  and  77  of  Part  12  relate  to  refusal  by  the  Registrar. 
Section  76  provides  that,  if  the  Registrar  refuse  to  register  for  any  reason 
but  want  of  jurisdiction,  he  shall  record  the  reasons  for  such  refusal  and 
make  an  order  to  that  effect.  No  period  is  prescribed  within  which 
a  document,  which  has  been  [193]  admitted  for  registration,  may  be 
registered,  or  within  which  the  order  of  refusal  must  be  made  ;  but  it 
is  obvious  that  the  order  of  refusal  must  be  made  at  some  time  after 
the  expiration  of  the  time  allowed  for  admitting  the  document,  except  in 
cases  in  which  there  has  been  an  express  refusal.  Section  77  provides 
that  a  suit  to  compel  registration  maybe  brought  within  30  days  from 
the  making  of  the  order  of  refusal ;  and  the  contention  cf  the  defendant 
in  the  present  case  amounts  to  this, — that  in  cases  where  there  has  been 
no  express  denial  of  execution,  but  where  the  alleged  executant  has 
refused  to  attend,  the  registering  officer  must  take  an  order  of  refusal 
within  the  time  limited  of  admission  of  execution,  and  that  the  30  days 
mentioned  in  s.  77  will  begin  to  run  immediately  on  the  expiration  of 
such  time.  The  law  does  not  say  so  expressly,  and  we  think  it  impos- 
sible to  imply  such  a  meaning,  for  (amongst  others)  the  reason,  that  the 
order  of  refusal  could  not  be  properly  made  until  after  the  expiration  of 
the  whole  period  limited  for  admission  by  the  parties  ;  and  if  it  were  made 
afterwards,  and  the  period  of  limitation  began  to  run  at  the  expiration  of 
the  period  limited  for  admission,  it  would  begin  to  run  from  a  time  before 
that  at  which  the  action  could  have  been  brought.  And  it  seems  to  us 
that  the  period  of  limitation  can  only  begin  to  run  when  the  order  of 
refusal  was  made,  at  which  time,  and  not  before,  the  cause  of  action 
accrued. 


(1)  il  B.L.R.  20.  (2)  1!  C.  750, 

(3)  15  B  L.R,  223=2  I. A.  210  =  24  W.R..75. 
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On  the  whole    then,    both    on    principle    and   authority,  we  think  the  1888 

learned    Judge  in  the    Court  below    was  right  in  the   conclusion  at    which  AUG.  16. 

he  arrived,  and  we  dismiss  this  appeal  with  costs.  • 

Appeal  dismissed.  ORIGINAL 

CIVIL. 

Attorneys  for  the  appellant :  Messrs.  Sen  &*  Co.  

Attorney  for  the  respondent :  Baboo  D.  N.  Dutt.  16  C.  189. 
C.  D.  P. 


16  C.  194. 
[194]  APPELLATE  CIVIL. 

Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Banevjee. 


DOORGA  SINGH  AND  OTHERS  (Defendants  Nos.  1 — I)  v.  SHEO 
PERSHAD  SINGH  AND  OTHERS  (Plaintiffs)  AND  ANOTHER  (Defendant).* 

[8th  January,  1889.] 
S'rt/i'  for  arrears  of  Revenue — Fraud — Bidders,  Dissuasion  of. 

In  a  suit  by  some  of  the  co-sharers  in  a  mouzah  against  the  others  to  set  aside 
a  sale  for  arrears  of  revenue,  the  finding  of  the  Court  of  first  instance  established 
that  a  certain  co-sharer  in  a  mouzah  had  intentionally  withheld  the  payment 
of  a  small  arrear  of  Government  revenue,  and  had  thereby  caused  the  property 
to  be  sold  under  Act  XI  of  1859,  purchasing  it  himself  at  a  small  sum  in  the 
name  of  certain  other  persons  ;  and  had  also  dissuaded  certain  intending  bidders 
from  bidding  at  such  sale  : 

Held,  that  the  evidence  did  not  warrant  such  a  finding,  but  that  assuming 
these  facts  to  have  been  established,  the  right  of  the  co-sharer  to  buy  up  the 
estate  at  the  revenue  sale  wa3  not  based  upon  any  r'ght  or  interest  common  to  him- 
self and  his  co-shareis,  and  that,  in  the  absence  of  misrepresentation  or  conceal- 
ment the  fact  that  he  had  intentionally  defaulted  as  found,  did  not  constitute 
fraud  ;  nor  did  the  fact,  that  he  had  deterred  others  from  bidding  for  the  property, 
necessarily  constitute  an  act  of  fraud. 

Bhoobun  Cliunder  Sen  v.  Rain  Soonder  Surma  Mozooindar  (\)  distinguished. 

[F.,  18  B.  342  (346)  ;  97  P.L.R.  1901  =  37  P.R.  1901  ;  20  Ind.  Gas.  317;  R.,  1  C.L. 
J.  565  (57));  19  M.  315(322);  L.B.R.  (1893—1900)  477;  U  B.R.  (1897— 
1901)  Vol.  11.317  (318);  248.622(628);  17  C.W.N.  1233  =  20  Ind.  Cas.  510 
=  18  C.L.J.  Ill;  I  C.L.I.  85  (89);  9  Ind.  Cas.  507  ;  Not  appr.,  21  Ind.  Cas. 
354  (361)  =  18  C.L.J  97  ;  Disappr.,  7  Ind.  Cas.  772=  15  C.W.N.  776  (780).] 

THE  plaintiffs,  who  were  nine-anna  shareholders  in  a  certain  mou- 
zah, brought  this  suit  to  set  aside  a  sale  held  for  arrears  of  revenue  on  the 
6th  June  1883. 

The  defendants,  Nos.  3  to  23,  were  the  owners  of  a  four-anna  share 
in  this  mouzah,  the  remaining  three-anna  share  of  which  was  held  by 
two  persons  who  had  opened  out  a  separate  account  with  the  Collector 
with  regard  to  their  share.  The  arrear,  for  which  the  property  was  ad- 
vertised and  put  up  for  sale,  amounted  to  twelve  annas  eight-and-a  quarter 
pie.  It  further  appeared  that,  at  the  time  this  arrear  fell  due,  the  pro- 
perty was  under  attachment  on  account  of  road-cess  and  other  taxes, 

On  the  4th  June  (two  days  prior  to  the  sale),  defendant  No.  6 
applied  to  the  Collector  for  permission  to  pay  the  amount  in 
[195]  arrear,  and  an  order  was  passed  on  such  application,  allowing  him 
to  pay  all  Government  demands,  including  this  arrear  of  twelve  annas 

*  Appeal  from  Original  Decree  No.  308  of  }8S6,  against  the  decree  of  Baboo  Sham 
Chunder  Dhur,  Subordinate  Judge  of  Sarun.  dated  the  21st  August  1886, 

(1)  3  C.  300. 
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1889       eight-ancl-a   quarter  pie.     Defendant  No.  6,  however,   failed  to  pay  in  such 
JAN.  8..      arrears,   and   on  the   6th   June  the   property   was  sold  and    purchased  at 

a  low    price   by,  him  in  the    names   of    defendants    Nos.    1    and  2  ;  and 

APPEL-      subsequently   certain   others  of  the   defendants   were    made   co-sharers  in 

J'ATE        such   purchase.     The   plaintiffs   sought  to   set  aside  the  sale,   alleging  the 

CIVIL.       frau(j  above   mentioned,  and,  at  the    hearing,  produced    evidence    showing 

16  C  194     tnat  certain  intending  bidders  had  been    dissuaded  from  bidding  at  the  sale 

by  certain  of  the  defendants,  and   although  fraud  was  alleged  in  the  plaint 

there  was  no  specific  prayer  for  equitable  relief. 

The  defendants  denied  these  facts  and  alleged  that  this  arrear  was  in 
reality  due  by  the  plaintiffs. 

The  Subordinate  Judge,  although  doubting  whether  a  sale  under  Act 
XI  of  1859  could  be  set  aside  on  the  ground  of  fraud,  found  that  the 
fraud  above  mentioned  had  been  established,  and  held,  on  the  authority 
of  the  case  of  Bhoobun  Chunder  Sen  v.  Ram  Soondev  Surma  Mozoomdar  (1) 
that  the  plaintiffs  were  equitably  entitled  to  relief,  and  directed  the 
purchasers  to  re-convey  to  the  plaintiffs  their  nine-anna  share  of  the 
mouzah,  on  re-payment  of  a  proportionate  amount  of  the  purchase-money 
to  the  purchasers,  with  interest  at  the  rate  of  4  per  cent,  from  the  day  of 
sale. 

Defendants  Nos.  1,  2,  3,  and  4  appealed  to  the  High  Court. 

Baboo  Moliesh  Chunder  Chowdhry  and  Moulvie  Mahomed  Yusnf,  for 
the  appellant. 

Baboo  Mohesh  Chunder  Chowdhry. — There  being  no  specific  prayer 
for  equitable  relief  the  lower  Court  should  not  have  granted  it;  the  prayer 
of  the  plaint  was  for  recovery  of  possession  after  setting  aside  the  sale  ; 
no  issue  was  settled  as  to  whether  the  plaintiffs  were  entitled  to  this 
relief;  on  the  facts  alleged  and  found  no  fraud  has  been  made  out  entitling 
the  plaintiffs  to  relief,  and  the  finding  on  the  question  of  fraud  is  not 
substantiated  by  the  evidence.  The  case  of  Bhooban  Chunder  Sen  v. 
Ram  Soondev  Surma  Mozoomdar  (1)  is  distinguishable  from  the  present. 

[196]  Mr.  Gregory,  Baboo  Mahabir  Sahai  and  Baboo  Amarendra 
Nath  Chatlerjee,  for  the  respondents,  contended  that  the  action  of  the 
defendant  No.  6  was  fraudulent. 

JUDGMENT. 

The  judgment  of  the  Court  (PETHERAM,  C.J.,  and  BANERJEE,  J.) 
was  delivered  by 

BANERJEE,  J. — This  appeal  arises  out  of  a  suit  by  the  plaintiffs, 
respondents,  to  recover  possession  with  mesne  profits  of  a  nine-anna  share 
of  a  certain  property,  Mehal  Chuck  Shah  Mohamedpore,  after  setting- 
aside  a  sale,  held  on  the  6th  of  June  1883,  of  a  larger  share  of  the  mehal, 
that  is,  a  thirteen-anna  share,  made  up  of  the  nine-anna  share  in  suit, 
and  of  another  four-anna  share  belonging  to  the  defendants  Nos.  3  to  23, 
for  arrears  of  Government  revenue  due  in  respect  of  the  said  thirteen- 
annas. 

The  grounds  upon  which  the  plaintiffs  seek  to  have  that  sale  set  aside 
are— first,  irregularity  in  the  sale  ;  and  secondly,  fraud  on  the  part  of  the 
defendants.  The  irregularities  set  out  in  the  plaint  need  not  be  consi- 
dered here,  as  the  judgment  of  the  lower  Court,  as  to  the  existence  and 
effect  of  those  irregularities,  was  given  against  the  plaintiffs,  and  no 
cross-objections  have  been  urged  before  us  against  that  judgment.  We 

(1)  3  C.  300. 
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would  only  add  that,  upon  the  face  of  the  judgment,  there  does  not  seem 
to  be  any  ground  for  holding  that  the  sale  was  bad  by  reason  of  any 
irregularity. 

The  fraud  alleged  in  the  plaint  is  said  to  have  consisted  in  this,  that 
the  property  was  sold  for  a  very  small  amount  of  arrear,  less  than  one 
rupee  ;  that  the  plaintiffs  were  not  aware  of  the  existence  of  the  arrear  ; 
that  the  defendants,  the  plaintiffs'  co-sharers,  intentionally  left  this  small 
amount  unpaid,  with  the  object  of  purchasing  this  property ;  and  that 
they  purchased  the  property  themselves  for  a  price  which  is  less  than  its 
proper  value.  One  of  the  plaintiffs  was  examined  as  a  witness  in  the 
case.  He  was  asked  to  state  in  what  the  fraud  consisted,  and  he  stated 
that  it  consisted  in  the  facts  alleged  in  the  plaint  of  which  the  substance 
has  been  given  above. 

It  appears  that,  in  the  evidence  adduced  on  behalf  of  the  plaintiffs, 
an  additional  element  of  fraud  was  introduced,  namely,  [197]  that  the 
plaintiffs'  co-sharers,  when  bidding  at  the  auction,  dissuaded  intending 
purchasers  from  buying.  I  should  add  here  that  the  plaintiffs  further 
alleged  in  their  plaint  that  their  co-sharers  brought  the  property  benaini  in 
the  name  of  the  defendant  No.  1. 

The  defence  was  that  there  was  no  fraud  ;  that  the  arrear  that  was 
due  was  due  really  from  the  plaintiffs  ;  that  the  purchase  by  the  defend- 
ant No.  1  was  not  a  benaini  purchase  ;  and  that  the  property  did  not  sell 
for  anything  less  than  its  fair  price. 

The  Court  below,  as  I  have  already  said,  decided  against  the  plaint- 
iffs upon  the  question  of  irregularity,  but  it  gave  the  plaintiffs  a  decree 
to  the  effect  that  the  defendant  Doorga  Singh  and  his  co-sharers  in  the 
purchase  do  reconvay  to  the  plaintiffs  the  nine-annas  share  of  the 
property  upon  receiving  from  therfl  a  proportionate  amount  of  the  purchase 
money  with  interest  at  the  rate  of  4  per  cent,  from  the  date  of  payment 
thereof ;  and  it  gave  the  plaintiffs  that  decree  upon  the  ground  that  the 
defendants,  the  purchasers,  were  guilty  of  fraud  in  causing  the  sale  of  the 
property  in  the  manner  alleged  in  the  plaintt  and  in  dissuading  intending 
purchasers  from  buying. 

Four  of  the  defendants  have  appealed  against  that  decree — the 
defendants  Nos.  1  to  4 — and  the  main  grounds  urged  on  their  behalf  are — 
first,  that  the  Court  below  was  wrong  in  giving  the  plaintiffs  the  decree 
for  equitable  relief  that  it  has  given  when  the  plaintiffs  did  not  ask  for 
any  such  relief  but  only  sought  to  recover  possession  after  setting  aside 
the  sale,  and  When  the  issues  raised  in  the  case  did  not  embody  the  ques- 
tions necessary  to  be  decided  before  the -plaintiffs  could  be  held  entitled 
to  that  relief ;  secondly,  that  upon  the  facts  alleged  in  the  plaint,  or  found 
by  the  Court  below,  no  fraud  was  made  out  such  as  should  entitle  the 
plaintiffs  to  relief  ;  and  thirdly,  that  upon  the  evidence  the  Court  below  was 
wrong  in  finding  certain  facts  in  the  plaintiffs'  favour  which  were  said  to 
constitute  the  alleged  fraud. 

With  reference  to  the  first  contention,  we  do  not  think  the  appel- 
lants are  entitled  to  succeed  upon  it.  It  might  be  possible  that  by  reason 
of  the  frame  of  the  suit  and  of  the  issues  [198]  raised  in  the  Court 
below,  the  appellants  were  precluded  from  raising  various  points  in 
their  defence  and  adducing  evidence  to  substantiate  those  points.  But, 
as  all  the  necessary  parties  are  before  the  Court,  and  the  plaint  contains 
a.  statement  of  all  the  necessary  facts,  we  do  not  think  that  such  a  bare 
possibility  of  prejudice  would  entitle  the  appellants  to  succeed  in  this 
appeal,  unless  it  was  shown,  or  suggested,  how  they  might"  have  been 
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1889        actually  prejudiced.     As  nothing  has  been  shown,    or    suggested,    to    make 

JAN.  8.       this  out,  we  think  this  ground  must  fail. 

.  But  we  think  the  appellants  are  entitled    to  succeed    upon    the   second 

IHPKL-      ai^  ^j^  groun(]s.    \Ve  shall  consider  those  grounds  separately.    The  facts 

P  alleged  in  the  plaint  together  with  the  additional  fact   noticed  above,  which 

was   developed    in   the   evidence,   come,    shortly   stated,    to  this — that  the 

16  C.  194.  defendants,  who  were  co-sharers  with  th?  plaintiffs  in  the  property 
in  arrear,  intentionally  withheld  payment  of  a  certain  portion  of  the 
Government  revenue  due  in  respect  thereof,  and  bought  the  property 
themselves  after  having  dissuaded  others  from  bidding.  And  the  question  is, 
— Do  these  facts  constitute  any  fraud,  considered  singly,  or  collectively  1 
The  Court  below  has  answered  this  question  in  the  affirmative,  and 
given  the  plaintiffs  a  decree,  relying  upon  the  case  of  Bhoobun  Ckundev 
Sen  v.  Raw  Soondcv  Surma  Mozoomdav  (1).  But  that  case  is  clearly  dis- 
tinguishable from  the  present.  There  the  defendant  undertook  to  apply  to 
the  Collector  on  behalf  of  all  the  co-sharers  to  save  the  mehal  from  the 
impending  sale,  and  having  sent  his  co-sharers  away,  with  the  assurance 
that  he  would  do  everything  to  protect  their  interests,  neglected  to  make 
any  application,  and  bought  the  estate  himself.  That  was  a  clear  case 
of  fraud.  Here  it  is  not  even  suggested  that  the  defendants  in  any  way 
prevented  the  plaintiffs  from  becoming  aware  of  the  existence  of  the 
arrear,  or  from  paying  it  off,  as  they  could  if  they  chose.  Every  co-sharer 
in  a  zemindari  may,  if  he  chooses,  bring  it  to  sale  by  not  paying  the 
revenue  ;  but  every  other  co-sharer  can  save  it  from  sale  by  paying  the 
arrear,  and  can  recover  the  amount  from  the  defaulter.  The  fact  of  the 
defendants  being  co-sharers  in  the  property,  did  not  clothe  them  with  any 
fiduciary  character,  which  disqualified  [199]  them  from  buying  this  pro- 
perty, unless  it  was  for  the  benefit  of  all  ihe  co-sharers.  The  Revenue  Sale 
Law,  Act  XI  of  1859,  contains  sufficient  indication  to  show  that  a 
defaulting  co-partner  is  at  liberty  to  buy  the  estate  in  arre'r. — See  s.  53 
of  the  Act. 

The  authority  of  decided  cases  is  also  in  support  of  this  view.  We 
may  refer  to  the  case  of  Ram  Loll  Mookerjee  v.  Jodunath  Chutterjee  (2), 
which  is  a  somewhat  similar  case,  as  bearing  upon  this  question.  The 
principle  applicable  to  the  case  of  one  of  several  joint  tenants  obtaining 
renewal  of  a  lease  is  inapplicable  to  the  case  of  a  co-sharer  in  a  zemindari 
buying  it  at  a  revenue  sale  for  this  simple  reason.  All  the  joint  tenants 
having  an  interest  in  the  old  lease,  which  forms  the  basis  of  the  right  to 
obtain  a  renewal,  the  benefit  of  a  renewal  obtained  by  any  one  of  them 
is  held  to  belong  to  them  all — See  Clegg  v.  Fishwick  (3).  But  the  right 
of  a  co-sharer  to  buy  an  estate  at  a  revenue  sale  is  not  based  upon  any 
right  or  interest  that  is  common  to  him  and  his  co-sharers. 

If  the  fact  then  of  the  defendants  having  been  co-sharers  with  the 
plaintiffs  did  not  clothe  them  with  any  fiduciary  character,  and  if  the  fact 
of  their  having  committed  default  in  the  way  and  for  the  purpose  alleged 
in  the  plaint  did  not,  in  the  absence  of  misrepresentation  or  concealment 
on  their  part  constitute  any  fraud,  let  us  see  whether  the  additional  fact  of 
their  having  deterred  others  from  bidding  for  the  property  amounted  to 
fraud.  Upon  this  point  the  only  authority  that  can  be  cited  in  favour  of 
the  respondents  is  a  passage  in  Sugden's  Vendors  and  Purchasers,  at  page 
93  of  the  13th  edition,  which  is  to  this  effect — "  Fraud  will,  of  course,  be  a 
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sufficient   ground  for  re-opening    the   biddings.     Therefore,    if  the    parties 
agree  not  to  bid  against  each  other,    the  Court  could  re-open  the  biddings." 

Now  this  passage  has  been  considered  in  the  case  of  Cavcw's  Estate  (1) 
and  it  has  been  held  that  there  is  no  real  authority  in  support  of  it,  and  that 
an  agreement  between  two  bidders  not  to  bid  against  one  another  would 
not  be  a  sufficient  ground  for  annulling  the  sale.  And  in  a  later 
edition  of  the  work  [200]  the  text  has  been  altered  and  a  note  added  in 
accordance  with  the  above  ruling — (Sugden  on  Vendors  and  Purchasers, 
14th  edition,  p.  117). 

The  same  view  is  taken  in  the  case  of  Galtou  v.  Emuss  (2),  and  the 
law  on  the  point  is  thus  stated  in  the  last  edition  of  Dart's  Treatise  on  the 
Law  of  Vendors  and  Purchasers  (p.  121)  : — "  An  agreement  between  two 
persons  not  to  bid  against  each  other  at  an  auction  is  legal,  and  such  an 
agreement  has  been  held  to  be  valid  where  the  sale  has  been  held  by  order 
of  Court."  And  in  this  Court,  in  a  case  very  similar  to  the  present,  it 
has  been  held  that  a  combination  among  certain  purchasers  not  to  bid 
against  one  another  does  not  constitute  any  fraud  or  impropriety  such  as 
would  have  the  effect  of  vitiating  the  sale — See  the  case  of  Gobind 
Chandra  Gangopadhya  v.  SJierajunnissa  Bibi  (3). 

There  is,  therefore,  really  no  authority  in  support  of  the  position  that 
dissuading  of  bidders  was  necessarily  an  act  of  fraud.  Now,  if  neither  the 
fact  of  the  defendants  being  co-sharers  and  buying  the  estate  after 
making  an  intentional  default  in  the  payment  of  revenue,  nor  the  fact  of 
their  having  entered  into  combination  with  other  bidders,  separately, 
constituted  any  fraud  ;  we  do  not  see  how,  taken  together,  they  could  be 
said  to  constitute  fraud.  Even  upon  the  facts  found,  therefore,  we  are 
unable  to  confirm  the  decision  of  the  Court  below.  Of  course,  if  the 
defendants  had  the  conduct  of  the  sale,  and  had  dissuaded  intending  pur- 
chasers to  bid,  or  if  there  had  been  misrepresentation  made  by  these 
defendants  as  to  the  nature  of  the  title,  or  as  to  the  value  of  the  property, 
and  if,  in  consequence  of  such  misrepresentation,  persons  had  been 
deterred  from  bidding,  that  would  have  constituted  fraud,  and  would  have 
entitled  the  plaintiffs  to  a  decree.  But  no  such  thing  is  proved,  or  even 
alleged  here. 

Whilst  we  think  that,  even  upon  the  facts  found,  the  appellants 
are  entitled  to  succeed,  at  the  same  time  we  deem  it  right  to  add  that  we 
cannot  agree  with  the  Court  below  in  the  findings  of  fact  arrived  at 
by  it,  namely,  in  the  first  place,  that  the  default  was  wholly  intentional 
and  made  by  the  defendants  [201]  with  the  object  of  buying  the 
property  themselves  ;  and  in  the  second  place,  that  there  was  really  any 
deterring  of  intending  bidders.  And  first  as  to  whether  or  not  the 
default  was  intentional  from  the  beginning,  this  is  how  the  facts  stand. 
The  amount  of  the  Government  revenue  in  arrear  was,  as  I  have  stated 
above,  very  small,  less  than  one  rupee.  The  defendant  Dip  Narain,  on 
the  4th  of  June,  that  is,  two  days  before  the  sale,  made  an  application  to 
the  Collector  for  permission  to  pay  in  the  amount,  alleging  that  it  was 
through  no  fault  of  his  that  an  arrear  had  fallen  due.  Thereupon  the 
order  passed  by  the  Collector  was  to  this  effect — that  the  arrears  of 
rent,  road-cess,  postal  contribution,  and  embankment  tax  be  taken, — 
and  the  amount  due  under  all  these  heads  came  up  to  a  little  over 
Rs.  20  (see  Exhibits  vi,  vii,  pp.  38,  39  of  the  Paper  book).  Now  it  appears 
from  the  evidence— and  it  is  admitted  by  one  of  the  plaintiffs,  Ram 
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1889        Gholam    Singh,  who  was   examined    as   a  witness  in    the  case — that   the 
JAN.  8.       different  co-sharers   had    not   come  to  a    settlement  as  to    the    road-cess, 
and    it    was  for   that  reason   that  the  road-cess  arrears    were    not   paid. 
APPEL-      That  being   so,   it  is   clear   to  our    minds   that,  originally,  there   was   no 
LATE        intention    on   the    part   of    the     defendants    of   allowing     the    mehal   to 
CIVIL.      gej.  j^   arrears,    with  the   object   of    buying   it   themselves.     What  the 
~ —         defendants   really  wanted  was  to   obtain  a  settlement  of    their  disputes  as 
regards    the  payment  of  this   road-cess.     It  was    only  when  the  defendant 
Dip  Narain   found   from  the   order  of   the  Collector,    that  the    payment 
of  the  arrears   of  Government   revenue  alone    would  not  be    accepted,  and 
that  he  had   to  pay    not  only   those  arrears   but  also  the    road-cess  and  the 
other  items,  as   to  which  there  was   a  dispute,  if   he   wanted  to  save  the 
mehal  ;    that  he  made   default  in  paying  the  amount,    which  the  Collector 
ordered  him  to  pay  ;  and  so  the  mehal    was  put  up  for  sale.     It  seems  that 
the  plaintiffs'  default,  in  paying  the   road-cess  arrears,  may  well  be  regard- 
ed as  having  ultimately    led  to  the  sale. 

Then  as  to  the  other  fact,  namely,  that  the  defendants  deterred 
intending  purchasers  from  bidding.  In  the  first  place  it  is  worthy  of 
note,  as  1  have  already  pointed  out  at  the  very  outset,  that  this  element 
of  fraud  was  not  alluded  to  in  the  plaint,  nor  even  was  it  mentioned, 
when  one  of  the  plaintiffs  was  [202]  examined  as  a  witness.  It 
was  developed  in  the  evidence,  and,  from  the  nature  of  that  evidence, 
we  are  not  at  all  convinced  that  the  fact  deposed  to  by  the  plaintiffs' 
witnesses  was  true.  The  Court  below  has  believed  those  witnesses, 
considering  them  to  be  respectable  witnesses.  We  should  not  have  felt 
justified  in  dissenting  from  the  conclusion  of  fact  arrived  at  by  the  Court 
below  upon  the  evidence  of  those  witnesses,  if  we  did  not  find  that  evidence 
so  extremely  vague,  as  to  the  facts  deposed  to,  and  so  very  unsatisfactory, 
as  to  the  circumstances  which  led  to  the  presence  of  the  witnesses  at  the 
time  and  place  where  they  say  they  were,  that  we  could  not  rightly  act 
upon  it.  All  that  they  say  is,  that  certain  of  the  co-sharers  of  the  plaint- 
iffs .prohibited  them  and  other  persons  from  bidding  as  they  were  going 
to  buy  the  property  themselves.  In  the  first  place,  it  does  not  seem  to 
be  very  likely  that  persons  who  went  with  the  bonafide  intention  of  bid- 
ding, and  of  bidding  up  to  a  certain  amount,  would  so  soon,  and  so  readily, 
upon  a  mere  request  be  dissuaded  from  bidding  and  from  making  the 
bargain  that  they  intended  to  make.  We  fail  to  discover,  in  the  evidence, 
any  sufficient  motive  that  could  have  induced  intending  bidders  to  be 
dissuaded  from  bidding.  And,  in  the  second  place,  the  account  that  these 
witnesses  give  of  the  reasons  for  their  presence  in  the  Collectorate  at  the 
particular  point  of  time  does  not  seem  to  us  to  be  at  all  satisfactory. 

Upon  the  whole,  therefore,  as  well  upon  the  question  of  law  as  upon 
the  questions  of  fact  considered  above,  we  feel  constrained  to  dissent 
from  the  judgment  of  the  Court  below  ;  and  we  may  add  here  that  the 
evidence  adduced  to  show  that  the  plaintiffs  have  suffered  injury  by  rea- 
sop  of  their  property  having  sold  for  a  price  below  its  proper  value,  is,  in 
our  opinion,  neither  satisfactory  nor  precise.  Upon  all  these  grounds, 
therefore,  we  think  that  the  decree  of  the  Court  below  must  be  set  aside, 
and  the  plaintiffs'  suit  dismissed  with  costs  in  both  Courts. 

T.  A.  p.  Appeal  allowed. 
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Before  Sir   W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Banerjee. 


DEBI  SINGH  AND  OTHERS  (Defendants),  v.  SHEO  LALL  SINGH  16  C.  203= 

AND  OTHERS  (Plaintiffs).*      [21st  January,  1889.]  13  Ind.  Jur. 

«VO« 

Partition  —  Jurisdiction  of  Civil  Court  —  Partition  by  Civil  Court  of  a  portion  of  a 
revenue-paying  estate  —  Civil  Procedure  Code  (Act  XIV  of  1882),  s.  265  —  Revenue- 
paying  estate,  partition  of,  into  several  revenue-paying  estates. 

The  meaning  of  s.  265  of  the  Code  of  Civil  Procedure  is  that  where  a  revenue- 
paying  estate  has  to  be  partitioned  into  several  revenue-  paying  estates,  such 
partition  must  be  carried  out  by  the  Collector. 

Zahrun  v.  Gouri  Sunkar  (1),  approved. 
[P.,  24  C.  725  (F.B.)  ;  R.,  2  C.L.J.  351  ;  D..  23  C.  679  (682).] 

THIS  was  a  suit  brought  in  the  Court  of  the  Subordinate  Judge  of 
Gya,  for  the  partition  of  a  certain  village  which  formed  a  portion  of  a 
revenue-paying  estate.  The  plaintiffs,  Sheo  Lall  Singh  and  Punit  Singh, 
held  5  annas  and  6  pie  in  proprietary  right,  and  4  annas  as  mokuraridars 
under  the  defendants. 

The  defendants  Nos.  1  to  '/,  were  proprietors  -of  the  remaining  6  annas 
6  pie  share  in  this  mauzah.  The  plaintiffs  asked  in  their  plaint  that  a 
single  plot  of  9  annas  6  pie  might  be  allotted  to  them. 

The  defendants  contended  that  the  suit  would  not  lie,  and  that  the 
partition  ought  to  be  made  by  the  Collector  ;  that  the  plaintiffs  as 
mokuraridars  were  not  entitled  to  a  partition  of  their  mokurari  share 
as  against  them  ;  and  also  took  exception  to  the  mode  of  allotment  of  the 
properties  asked  for  by  the  plaintiffs. 

The  Subordinate  Judge  held  that  the  suit  was  maintainable  by  a 
Civil  Court  ;  that  the  plaintiffs  were  entitled  to  a  partition  of  the  lands 
held  by  them  as  mokuraridars  ;  and  he  therefore  decided  that  the  plaintiffs 
were  entitled  to  partition  of  their  5  annas  6  pie  milkiat  share,  and  of  the  4 
annas  held  by  them  as  mokuraridars,  and  directed  the  same  to  be  made 
by  the  Civil  Court  Amin. 

The  defendants  appealed  to  the  High  Court  on  the  ground  that  the 
decree  should  be  given  effect  to  by  the  Collector  and  not  by  the  Civil 
Court  Amin. 

[204]  Mr.  C.  D.  Linton,  for  the  appellants,  submitted  that  the  deci- 
sions of  this  Court,  as  well  as  of  the  Courts  of  the  other  Presidencies,  show 
that  Civil  Courts  have  jurisdiction  to  determine  a  party's  right  to  have 
his  share  divided,  and  to  make  a  decree  accordingly,  but  the  power  to 
make  a  partition  of  lands  paying  revenue  to  Government  was  restricted 
to  the  Collector.  In  other  words,  s.  265  of  the  Code  of  Civil  Procedure, 
coupled  with  s.  29  of  the  Partition  Act  (Bengal  Act  VIII  of  1876) 
placed  the  execution  of  the  decree  entirely  in  the  hands  of  the  Collector, 
and  in  support  of  his  contention  referred  to  s.  396  of  the  Code  of  Civil 
Procedure,  which  provided  for  the  partition  of  immoveable  property  not 
paying  revenue  to  Government,  and  cited  the  following  cases  :  — 

*  Appeal  from  Original  Decree  No.  254  of  1887.  against  the  decree  of  Baboo  Kali 
Prosunno  Mukerjee,  Subordinate  Judge  of  Gya,  dated  the  24th  ot  August  1887, 

(1)  15  C.    198. 
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APPEL-      Shankarbhai  (6)  ;  and  Dev  Gopal  Savant  v.  Vasudev  Vithal  Savant  (7). 
,LATE  Mr.  R.  E.  Twidale,    Baboo   Golap   Chnnd   Sircar   and  Baboo  Nil  Kant 
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1889  Chunder    Nath    Nnndi   v.    II  ur    Narain    Deh  (1) ;  Damooduv   Misser    v. 

JAN.  21.      Senabutty   Misrain    (2)  ;  Badri   Roy    v.    Bhugwat  Narain  Dobey  (3) ;  Zahvnn 
Gouri    Snnkar   (4)  ;  Ramanuja    v.    Virappa  (5) ;  Parbhudas  Lakhmidas   v. 
\ankarbhai  (6)  ;  and  /)*# 
„  Mr.  /?.  £.'.  Twiddle,    1 

-rviL.       Sfl/,^  for  the  respondents 

160.203=  JUDGMENT. 

13  Ind.  Jur. 

296.  The   judgment   of    the   Court    (PETHERAM,    C.J.,    and    BANERJEE,  J.) 

was  delivered  by 

PETHERAM,  C.J. — This  is  an  appeal  from  a  decision  of  the  Subordinate 
Judge  of  Gya,  in  a  suit  brought  by  the  plaintiffs  against  the  defendants  to 
partition  the  plots  of  land,  contained  in  a  revenue-paying  estate,  among 
the  persons  entitled  to  the  estate,  but  there  is  no  claim  in  the  plaint  to 
have  the  estate  or  the  revenue  payable  to  Government  partitioned,  in  the 
sense  that  it  should  be  turned  into  several  revenue-paying  estates. 

The  Subordinate  Judge  has  decreed  the  suit,  and  has  directed  that  the 
Civil  Court  Amin  shall  give  effect  to  it,  and  the  only  ground  of  appeal 
here  is,  not  that  the  decree  is  wrong,  but  that  the  decree  must  be 
given  effect  to,  not  by  the  Civil  Court  Amin,  [205]  but  by  the 
Collector  of  the  district,  and  various  cases  have  been  cited  before  us  in 
support  of  that  view.  It  is  said  that,  by  s.  265  of  the  Code  of  Civil 
Procedure,  whenever  the  estate  in  respect  of  which  partition  has  taken 
place  is  a  revenue-paying  estate,  that  partition  must  be  carried  out  by  the 
Collector.  But  it  seems  to  us  that  the  meaning  of  that  section  is  that 
where  a  revenue-paying  estate  has  to  be  partitioned  into  several  revenue- 
paying  estates,  that  partition  must  be  carried  out  by  the  Collector  because 
the  revenue  is  affected,  and  it  is  for  the  Collector  to  say  how  much 
revenue  shall  be  assessed  upon  each  portion  of  the  estate,  so  that  there 
may  be  a  proper  security  for  that  revenue,  and  we  think  that  that  is  the 
view  which  was  intended  to  be  taken  by  Mr.  Justice  Prinsep  and 
Mr.  Justice  Pigot  in  the  case  of  Zahrun  v.  Gonri  Sunkar  (4). 

In  that  case,  the  learned  Judges  say — "Section  265  of  the  Code  of 
Civil  Procedure  of  1882,  which  is  generally  a  re-enactment  of  s.  225  of 
the  Act  of  1859,  evidently  contemplates,  the  existence  of  the  juris- 
diction of  the  Civil  Courts  to  try  suits  for  partition  of  estates,  or 
for  the  separate  possession  of  the  share  of  an  undivided  estate  paying 
revenue  to  Government,  but  at  the  same  time  it  leaves  it  to  the  Collector 
only  to  give  due  effect  to  any  order  passed  by  a  decree  of  a  Civil  Court." 
And  then  they  go  on  to  say — "  The  effect  of  s.  29  of  the  Butwarrah  Act, 
as  \ve  understand  it,  is  that  the  rights  of  the  parties  as  between  them- 
selves in  respect  to  any  portion  of  the  estate  may  be  determined  by  the 
Civil  Court,  but  that  any  decree  of  the  Civil  Court  will  not  affect  the  joint 
liability  of  the  sharers  in  respect  to  the  payment  of  the  entire  revenue 
assessed  on  the  estate  until  the  Collector  has  taken  proceedings  in 
accordance  with  that  Act." 

It  seems  to  us  that  the  meaning  of  the  learned  Judges  in  that  case 
was  to  say  that  the  Civil  Courts  might  deal  with  the  matter  and  might  give 
effect  to  their  decisions  so  long  as  they  did  not  atttempt  to  affect  the  joint 
liabilities  of  the  sharers  in  respect  of  the  whole  estate  as  it  stood  before. 
That  decision  we  think  does  not  differ  from  the  various  decisions  which 


(1)  7  C.  153.  (2)  8  C.  537.  (3)  8   C.  649.  (4)  15  C.  198. 

(5)  6  M.  90.  (6)  11  B.  662.  (7)  12  B.  371, 
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have  [206]  been  cited  before  us,  in  which  it  seems   to  us    that  the   learned  1889 

Judges,  when    speaking  of  the    partition  of   revenue-paying   estates,    were  JAN.  21. 

speaking   of   the    partition    of    such    estates    into   several    revenue-paying  

estates.     That  is   a  totally  different   thing  from    the    partition  of  the  lands  AppEI<- 

within  an  estate  as  between  the  sharers  leaving  the  whole   estate  liable  for  i"ATE 

the  whole  revenue,  which  is  the  case  before  us.  V^IVIL. 

For  these  reasons    we  think  that  this   case  is   concluded    by   the  case  ^g  c  203= 

of  Zalivun    v.  Gouri  Sunkar    (1)  which    I  have   cited,    and    with    which  we  13  in'a.  jur. 

entirely  agree,  and  this  appeal  must  be  dismissed  with  costs.  296. 

T.  A.  P.  Appeal  dismissed. 


16   C.   206  =  13   Ind.   Jur.   297. 

CRIMINAL  REVISION. 

Before   Mr.  Justice   Pigot   and   Mr.  Justice   Macpherson. 


GANOURI  LAL  DAS  (AND  OTHERS)  v.  THE  QUEEN-EMPRESS.* 
[14th  January,  1889.] 

Rioting. — Unlawful  Assembly — Right  of  private  defence   of  property — Penal  Code 
(Act  XLV  of  I860),  ss.  97,  103,  104,  105,  141  and  147. 

A  party  of  persons,  consisting  of  some  five  peadas  and  a  number  of  coolies 
sufficient  for  Ihe  work  to  be  done,  went  to  a  spot  on  a  river  flowing  through  the 
lar.ds  of  M  for  the  purpose  of  either  repairing  or  erecting  a  bund  across  it  to  cause 
the  water  to  flow  down  a  channel  on  to  the  lands  of  their  master  T.  The  river  at 
the  time  was  almost  dry,  and  the  party  did  not  go  armed  ready  to  fight  or  use 
force,  and  they  did  not  during  the  subsequent  occurrence  use  force.  Having 
arrived  at  the  spot  about  10  A.M.  they  proceeded  to  work  at  the  bund  until  the 
afternoon.  At  about  4  P.M.  a  body  of  men,  consisting  of  about  1,200  in  all, 
many  of  them  armed  with  lathies  and  headed  by  the  prisoners,  who  were  ser- 
vants of  M,  which  had  been  seen  collecting  together  during  the  day  proceeded 
to  the  spot,  and  about  25  or  30  of  them  attacked  T's  men,  some  five  of  whom  were 
more  or  less  severely  wounded  with  the  lathies. 

The  occurrence  resulted  in  the  conviction  of  some  of  M's  servants  for  rioting 
under  s.  147  of  the  Penal  Code. 

[207]  M's  people  denied  any  right  on  the  part  of  T  to  construct  or  repair 
the  bund,  and  had  previously  denied  the  existence  of  such  right,  and  refused 
permission  to  T  to  exercise  it,  It  was  contended  that  the  assembly  of  M's  people 
was  not  an  "unlawful  assembly;"  that  the  interference  by  T's  people  with  the 
channel  of  the  river  justified  them  in  coming  to  stop  the  work,  and  the  show  and 
use  of  force  in  compelling  them  to  do  so. 

Hd  I ,  that  the  prisoners  had  been  rightly  convicted. 

Held,  further,  that  as  no  right  of  private  defence  of  property  is  conferred  by 
the  Penal  Code,  except  as  against  the  perpetrators  of  offences  under  the  Penal 
Code,  and  that  as,  upon  the  facts  of  the  case  as  found,  no  offence  had  been  com- 
mitted by  T's  people,  their  acts  amounting  merely  to  a  civil  trespass,  and  that 
as  there  was  no  pressing  or  immediate  necessity  of  a  kind,  shewing  that  there 
was  not  time  to  have  recourse  to  the  protection  of  the  public  authorities,  no 
question  as  to  the  right  of  private  defence  arose  in  the  case. 

It  was  further  contended  that  M's  people  did  not  assemble  to  enforce  a  right 
or  supposed  right  within  the  terms  of  s.  141  of  the  Penal  Code,  but  to  defend  a 
right,  and  that  such  action  did  not  make  the  assembly  an  unlawful  one. 

Held,  that  they  were  members  of  an  assembly  the  common  object  of  which 
was  by  show  of  criminal  force  and  by  criminal  force,  if  necessary,  to  enforce  the 


*  Criminal  Revision  No.  405  of  1888,  against  the  order  passed  by  C.  A.  Wilkins, 
Esq.,  Sessions  Judge  of  Bhagulpore, dated  the  6th  of  November  1888,  affirming  the  order 
passed  by  Baboo  Poorno  Chunder  Mitter,  Deputy  Magistrate  of  Bhagulpore,  dated  the 
24th  of  September  1688. 

(l)  15  C,  198, 

13? 
C  vm-i8 


i6  Cal.  208  INDIAN    DECISIONS,    NEW    SERIES  [YoL 

1889  right  to  kesp  the  river  channel  clear  by    preventing  the   construction  of  the  bund 

I         ,,  and  by  demolishing  it    sj   far    as  it  was  constructed,    and  that    the    case    came 

-__.'   _    '  within  s.  141,  paragraph  (4). 

CRIMINAL  Queen  v.  Mitto  Singh  (l),  Shunker  Singli  v.  Dunnah  Mahto  (2),  and    Birjoo 

REVISION.  Singh  v.  Khub  Lall  (3),  referred  to  and  commented  on. 

[F     Uat  Unrep.  Cr.  Cases  465  ;  26  C.  574  ;  I  C.L  J.  I0»  (103)  :  R  .  U.B.R.    ( 1897-1901). 

16  C.  206=  259  (200)  Cr.;  33  C.  295=2  C.L  J.  516  (519.  513.  524)  ;   U  13.R.     (1905)    2nd    Qr.. 

13  Ind.  Jur.  Pena|  Code,  p.  21  ;  35  C.  1J3  (105)  =  7  Cr.LJ.  1 .23  ;    J4  B.  441    (449)  ;    Cited,  35 

297.  C.  363  =  7  C.L.J.  359=  12  C.W.N.  334  =  7  Cr.  L.J.  256  =  3  M.L.T.    385;    D.,  24  C. 

686  (690).] 

IN  this  case  the  petitioners  were  convicted  by  the  Deputy  Magis- 
trate of  Bhagulpore  of  rioting  under  the  provisions  of  s.  147  of  the  Indian 
Penal  Code,  and  sentenced  to  undergo  one  year's  rigorous  imprisonment 
each,  and  to  enter  into  recognisance  bonds  in  the  sum  of  Rs.  200  each  to 
keep  the  peace  for  a  period  of  two  years,  or  in  default  to  undergo  two 
years'  simple  imprisonment. 

Against  that  conviction  and  sentence  they  appealed  to  the  District 
Judge,  who  confirmed  the  conviction  and  sentence.  On  the  28th 
November  they  applied  to  the  High  Court  under  its  revisional  powers 
to  send  for  the  record,  and  to  set  aside  the  conviction  and  sentence 
on  grounds  which  appear  sufficiently  in  the  judgment  of  the  High 
Court. 

On  that  application  a  rule  was  issued  calling  on  the  District  Magis- 
trate to  show  cause  why  the  conviction  and  sentence  [208]  should  not 
be  set  aside,  and  the  prisoners  were  released  on  biil  pending  the  hearing 
of  the  rule. 

The  rule  now  came  on  to  be  heard. 

Mr.  Woodvoffe,  Mr.  Evans,  Mr.  Bonnevjee,  Mr.  M.  Ghose  and  Mr.  M. 
P.  Gasper,  Baboo  Mohcsh  Chundev  Chowdhry,  Baboo  Tavuck  Ntith  Palit, 
Baboo  Jogesh  Chundev  Dey,  B  iboo  Jogeudra  Chundev  Ghose  and  Baboo 
Monmotho  Nath  Mit'er,  in  support  of  the  rule. 

Mr.  Phillips  and  Baboo  Umakali  M-ukevjee,  for  the  prosecution. 

The  facts  of  the  case  appear  fully  stated  in  the  judgment  of  the  High 
Court  and  in  that  of  the  District  Judge,  the  material  portion  of  which  was 
as  follows  : — 

"The  facts  are  these,  Some  three  years  ago,  in  1293  F.  S.,  the  Thakur's 
family  of  Barari  in  Bhagulpore,  purchased  a  six-annas  odd  share  in 
village  Fazilpore.  The  lands  of  this  village  are  irrigated  by  a  water-course, 
known  as  the  Sanis  Daur,  which  issues  from  the  river  Karalya.  On  both 
banks  of  this  river  lie  the  lands  of  a  native  lady,  whose  husband  is  known 
as  the  "Mohasboyji ;"  her  brother  is  Boboo  Surjya  Narain  Singh,  a  leading 
pleader  of  this  Court ;  and  it  is  a  matter  of  public  notoriety,  and  has  been 
more  than  once  asserted  at  the  hearing  of  the  appeal  without  denial,  that 
this  pleader  is  the  general  adviser  of  the  Mohashoy  and  of  the  latter's  wife, 
who  rarely  acts  without  his  advice. 

"  The  Thakur's  family  claim  to  have  acquired  by  their  purchase  the 
right  to  erect  or  keep  in  repair  a  bund  or  embankment  across  the 
Karalyn  river,  just  at  its  junction  with  the  Sanis  Dour,  with  the  object 
of  diverting  the  waters  of  the  stream  into  the  water-course,  and  thus  to 
irrigate  the  lands  of  Fazilpore,  Accordingly,  on  the  24th  June  last,  their 
local  agents  took  a  body  of  coolies  to  the  spot  to  repair  or  renew  this 
embankment,  Whilst  they  were  at  work,  they  noticed  that  a  number  of 
men  were  being  collected  together,  They  appear  to  have  come  at  once  to  the 

(1)  3  W.  R,  Cr.  41,  (2?  23  W.  R.  Cr,  ft,  (3)  19  W.  R,  Cr,  66, 
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conclusion  that  the  Mohashoy's  people  were  about  to  oppose  them  in  force  ;        1889 
and  I  cannot   help  thinking   that  they    [209]    knew   that  they    had  reason      JAN.  14. 
to  believe  that    such  a  result  might  ensue.     A  messenger  was   at  once  sent   „  ~ 
off  to   Bhagulpore,  a   distance   of    some   twelve    miles.     He  came    first  to    RRI 
Barari,  and    thence  went  to  the  thannah    where  he  arrived   at  11  P.M.,  and  DN* 

lodged  his  information.  16  Q  206= 

"  In  the  meantime,  the  threatened  attack    had  been  delivered  ;  a  large  13  in'd.  Jur. 
body  of  men,  said    to  amount  to  some    1,200  in  all,  advanced    to  where  the         297. 
work  was  going  on,  headed  by  the  appellants.     After  the  usual  preliminary 
discussion,  the  order  was  given  to  attack,    and  some  25  or  50  of  the  rioters 
detached  themselves  from  the  main  body  and  fell  upon  the  Thakurs'  men, 
five  of  whom    were  more  or  less  severely  wounded    with  lathi  blows  :  then 
the  rioters  dispersed. 

"  The  Sub-Inspector,  who  had  been  in  the  interior  when  information 
had  been  lodged  the  previous  night,  was  on  the  spot  next  day.  He 
commenced  his  investigation.  On  the  2nd  July  a  counter-charge  was  laid 
by  the  appellant  Ganouri  ;  this  also  was  investigated,  and  ultimately 
members  of  both  parties  were  sent  up  for  trial  under  charges  of  rioting. 
The  result  is  the  conviction  igainst  which  the  present  appeal  is  lodged. 

"  On  these  allegations,  the  Deputy  Magistrate  drew  up  what  he  calls 
three  « issues  '  for  determination,  the  first  issue  raises  the  point  as  to  whether 
the  Thakurs'  men  had  any  right  to  build  a  bund  in  the  river  ?  The 
Deputy  Magistrate  acknowledges  that  a  Criminal  Court  has  no  power  to 
determine  this  issue,  and  yet,  in  the  same  breath  as  it  were,  proceeds  to 
answer  it,  for  reasons  given,  in  the  affirmative.  The  question  is  one 
purely  for  a  Civil  Court  to  decide ;  and  I  may  dispose  of  it  in  these  words 
and  also  by  saying  that,  so  far  as  the  record  discloses,  there  does  not 
appear  to  be  any  legal  evidence  to  show  that  it  has  ever  been  decided  by  a 
competent  Court. 

"  The  second  issue  deals  with  the  question  as  to  whether  the  Thakurs' 
men  came  to  repair  an  existing  bund  or  to  build  a  new  one  ?  The  Deputy 
Magistrate  his  decided  that  they  came  to  build  a  new  one,  But,  so  far 
as  the  evidence  goes,  it  seems  to  me  to  establish  that  what  they  went  to 
do  was  to  erect  an  embankment  on  the  spot  where,  as  they  allege,  it 
stood  in  previous  years ;  not  to  build  one  in  an  entirely  different 
spot.  In  fact,  [210]  they  went  to  renew  a  bund  which  had  been 
entirely  washed  away,  or  else  to  repair  one  which  had  been  partially 
washed  away  ;  for  the  purposes  of  this  case  it  is  hardly  material  to  enquire 
which. 

"  The  third  issue  puts  the  question  as  to  whether  the  Mohashoy's 
men  used  force,  and,  if  so,  whether  the  five  appellants  were  of  their 
number  ?  No  question  of  the  right  of  private  defence  of  property  is 
raised.  It  is  not  even  pleaded  ;  but  it,  on  the  facts  found,  it  is  proved  to 
exist,  none  the  less  will  it  avail  the  accused.  [Sse  In  re  Kali  Churn 
Mookevjee  (1).] 

"  The  first  point  to  ascertain  is  whether  the  acts  charged  by  the  pro- 
secution  are  made  out,  that  is,  whether  the  appellant  party  did  attack 
and  beat  the  Thakurs'  party  whilst  the  latter  were  engaged  in  working  on 
the  bund  ?  As  tu  this  I  have  no  hesitation  in  returning  an  affirmative. 
The  evidence  has  been  very  lengthy,  and  a  great  deal  of  time  has  been 
taken  up  both  in  recording,  and  in  commenting  upon  it  in  both  Courts. 
It  will  be  sufficient  for  me  to  say  that,  as  a  whole,  I  accept  the  story 

(1)  11  C.  L.  R.  232. 
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1889       for  the  prosecution  ;  there   is  no  evidence   to  show  that  any  persons,  other 
JAN.  14.     than  the  accused  and  their  party,  inflicted   the  wounds  which  undoubtedly 

r  "     *         were  inflicted  on  members  of  the  Thakurs'  faction  ;  and  there  is  ample,  and 

CRIMINAL    jt  seems   to  me  credible,   evidence   to   show    that   certain  members   of  the 
DN*    Mohashoy's  party  did  inflict  those  wounds  in  the  manner  alleged. 

16  C.  206=  "  The  next  point  to  determine  is  which  faction  acted  on  the  aggressive. 

13  In'd.  Jur.  A  great  deal  has  been  made  of  the  evidence  of  Babu  S.  N.  Singh  (VV.  18) 
297t  and  of  Sujait  (W.  25),  and  it  is  contended  that  this  evidence  proves 
conclusively  that  the  Thakurs  were  perfectly  well  aware  of  the  fact  that 
they  could  erect  no  bund  except  with  the  express  permission  of  the 
Mahashoy.  I  do  not  agree  with  this  contention.  In  the  first  place,  the 
evidence  of  these  two  gentlemen  does  not  seem  to  me  to  be  wholly  reliable  ; 
the  first,  at  least,  must  be  looked  upon  as  personally  interested  in  this 
case  ;  and  the  memories  of  both  of  them  must  have  misled  them  as  to 
what  actually  occurred.  Moreover,  all  that  they  say  as  to  the  alleged 
request  of  Babu  Hari  Mohun  Thakur  is  nothing  more  nor  less  than 
hearsay.  Mr.  Ghose,  indeed  [211]  urged  that  it  was  admissible  as 
having  been  elicited  in  cross-examination.  I  am  unaware  of  any  rule  or 
law  which  renders  hearsay  more  admissible  in  cross-examination  than  in 
examination-in-chief,  and  in  the  case  of  Bhatovi  Mushabaini  (H.C.,  Cal.  Cr. 
App.  No.  337  of  1882)  a  Divisional  Bench  held  that  hearsay  evidence  should 
not  be  recorded,  even  on  the  part  of  the  accused.  The  evidence  might 
perhaps  have  been  admissible  to  contradict  Babu  H.  M.  Thakur  had 
he  been  examined,  but  he  was  not.  Moreover,  the  letter  (Ex.  S.)  of 
the  20th  October  1887  shows  pvima  facie  that  Babu  H.  M.  Thakur, 
though  he  wished  for  a  settlement  of  the  dispute  as  to  whether  he 
could  take  "  earth  "  from  the  Mohashoy's  zemindari  in  order  to  repair 
his  bund,  distinctly  claimed  the  right  of  repairing  it  when  he  chose. 
Further,  there  is  a  great  deal  of  oral  evidence  on  the  record,  which  I  see 
no  reason  to  disbelieve,  to  the  effect  that  such  repairs  had  been  constantly 
made  by  the  Fazilpore  Zemindars,  aided  by  the  proprietors  of  adjacent 
villages  whose  lands  are  equally  irrigated  by  means  of  this  water- 
course, I  thereupon  come  to  the  conclusion  that,  whatever  right 
may  or  may  not  exist,  the  Thakurs,  in  proceeding  to  repair  or  renew  this 
embankment,  were  acting  in  the  bona  fide  belief  that  they  were  entitled  to 
do  so.  And  I  do  not  find  that  they  proceeded  to  enforce  this  (supposed) 
right  in  the  sense  of  s.  141,  Indian  Penal  Code,  for  the  repairing  party 
were  not  larger  in  number  than  was  necessary  for  the  purpose ;  they  evi- 
dently did  not  go  to  fight,  for  they  at  once  informed  the  authorities  when 
a  breach  of  the  peace  appeared  likely;  and  they  did  not  go  armed  and 
ready  to  use  force.  They  used  no  force,  this  is  clear,  because  not  one 
single  wounded  man  has  been  produced  from  amongst  the  Mohashoy's 
faction  or  from  amongst  any  other  assemblage  of  men. 

"  This  being  so,  the  acts  of  the  Mohashoy's  faction  were  clearly 
illegal.  An  earthen  blind  in  a  running  stream  cannot  be  made  a  permanent 
erection  in  a  few  hours  ;  and  there  was  no  imminent  danger  to  the  proper- 
ty, for  there  was  little  or  no  water  in  the  steam  at  the  time.  There  was 
thus  ample  time  to  invoke  the  interference  of  the  authorities,  especially  as 
it  seems  clear  that  the  working  party  had  been  observed  at  an  early  hour 
of  the  day,  before  the  work  could  have  progressed  for.  The  [212]  Moha- 
shoy's faction,  therefore,  were  deprived  of  the  right  of  private  defence 
(s.  99,  Indian  Penal  Code,)  even  if  the  Thakurs'  faction  had  been  the 
aggressors  and  were  trespassers.  Moreover,  their  resistance  (or  attack) 
was  not  made  on  the  spur  of  the  moment ;  it  was  deliberate,  after  measures 
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had   been   taken  to  assemble  an   overwhelming  force.     In  two  words,  they        1889 
took  the  law  into  their  own  hands   on   an    occasion  when  the  law  deprives      JAN.  14. 

them  of  the  right  to  do  so.  "  „ 

CRIMINAL 

The  District  Judge  then    proceeded    to   go   into   the    question    of   the   REVISION 
identity  of  the  accused,  and  concluded  as  follows: —  

"  For  the  reasons  above  given,  I  confirm  the  conviction  and  sentence  16  C.  206  = 
in  the  case  of  each  accused.  I  do  not  think  the  sentence  at  all  too  severe  ;  13  ^'  Jur* 
these  open  acts  of  violence,  in  defiance  of  the  law,  are  of  such  frequent 
occurrence  in  these  districts,  that  deterrent  sentences  are  absolutely  neces- 
sary. I  have  found  by  experience  that  sentences  of  six  months'  imprisonment 
and  fine  have  no  deterrent  effect  ;  and  I  have  already  had  occasion 
to  remark  that  I  shall  be  prepared  to  uphold  more  severe 'sentences 
in  all  well-established  cases  of  rioting  with  lathial  weapons,  such  as  this 
one.  The  medical  evidence  establishes  the  fact  that  the  hurt  caused  to 
the  Thakurs'  people,  though  not  "grievous  "  in  the  sense  of  s.  320,  Indian 
Penal  Code,  was  certainly  severe  in  the  case  of  one  or  two  of  them  ;  in 
fact,  they  got  an  unmerciful  and  painful  beating  with  lathies.  The  appel- 
lants will  surrender  to  their  bail  in  order  to  serve  out  the  unexpired 
portions  of  the  sentences  passed  upon  them.  " 

The  nature  of  the  arguments  advanced  at  the  hearing  of  the  rule  are 
sufficiently  stated  in  the  judgment  of  the  High  Court  (PiGOT  and 
MACPHERSON,  JJ.)  which  was  as  follows  :-— 

JUDGMENT. 

This  case  comes  before  us  in  revision. 

Ganouri  Lai  Das,  Dursan  Lai  Das,  Koonjal  Jetti,  Murat  Singh 
and  Moonshi  Singh  were  convicted,  under  s.  147  of  the  Indian  Penal 
Code,  of  the  offence  of  rioting,  by  the  Deputy  Magistrate  of  Bhagulpore, 
and  sentenced  to  undergo  one  year's  rigorous  imprisonment  each,  and 
were  further  directed  in  the  words  of  the  sentence  i(  to  execute  recog. 
nisance  bonds  in  the  sum  of  Rs.  200  each  for  keeping  the  peace  for  a 
period  of  two  years,  or  in  default  to  undergo  two  years'  simple  imprison- 
ment  each." 

[213]  On  appeal  to  the  District  Judge  the  conviction  and  sentence 
were  confirmed,  and  on  the  28th  November  this  rule  was  obtained  in  this 
Court,  calling  on  the  District  Magistrate  to  show  cause  why  the  conviction 
and  sentence  should  not  be  set  aside.  The  prisoners  were  released  on 
bail  pending  the  hearing  of  the  rule. 

One  member  of  the  present  Bench  not  having  sat  in  the  Bench 
which  granted  the  rule,  we  heard  the  rule  opened  at  length  by  Mr.  Wood- 
roffe  for  three  of  the  petitioners  and  also  heard  Mr.  Evans  for  the  other 
two.  Cause  was  then  shown  by  Mr.  Phillips,  against  the  rule,  and 
Mr.  Evans  was  heard  in  reply  for  all  the  petitioners. 

The  case  was  argued  at  great  length  ;  we  do  not  say  at  too  great 
length,  having  regard  to  the  importance  of  some  of  the  questions  raised 
before  us. 

The  chief  question  discussed  before  us  was,  whether  the  acts  of  the 
persons  convicted  did,  under  the  circumstances  of  the  case,  come  within 
the  provisions  of  the  Indian  Penal  Code  relating  to  the  offence  of  rioting  ? 

The  disturbances,  out  of  which  this  conviction  arose,  took  place  on 
the  24th  June,  at  a  spot  on  the  river  Karalya,  close  to  where  a  water- 
course, called  the  Sanis  Daw  'or  otherwise  the  Raggahai  Khurra),  issues 
from  that  river. 
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1889  Around  this  spot,  and  on  both  sides  of  the  river,  are  lands  belonging 

JAN.  14.     to  Mohashoy  Taruk    Nath   Ghose,    of   whose   Cutchery  Ganouri    Lai   is 

P  ~  tehsildar  and  Darsan  Lai  is  patwari ;  the  other  three  petitioners  appeared 

CRIMINAL  tQ   ^Q  peadas   of  the   same  Cutchery  ;   the  Mohashoy   is  described  in  the 

3N'   petition  in  this  case  as  the  "  master  "  of  the  petitioners. 

160.206=  Some    distance   (about   two  miles)   from  the    point    where   the   Dauv 

13  Ind.  Jur.  issues  from    the   river   are    the  lands  of  Fazilpore,  6  annas  of  which  were 

297.         bought  in  1293  F.  S.  by  the  Thakurs'  family  of  Barari.     These  lands  are 

irrigated  by  the  water-course,  which  appears  to  be  supplied  from  the  river 

alone. 

The  disturbance  of  June  24th  took  place  in  consequence  of  a  number 
of  persons  having  on  that  day  gone,  under  the  direction  of  servants  of 
the  Thakurs,  to  the  place  where  the  water-course  issues  from  the  river, 
and  having,  just  below  the  point  of  junction,  bunded  up  the  course  of 
the  river  (which  was  then  dry  or  almost  [214]  dry)  for  the  purpose  of 
diverting  the  waters  of  the  steam  into  the  water-course.  It  has  been  a 
matter  of  dispute  in  the  case  whether  or  not  there  was  there  at  the  time 
a  blind  partially  washed  away,  which  these  persons  repaired  or  attempted 
to  repair  ;  or  whether  what  they  went  to  do  was  to  construct  a  bund,  there 
being  none  actually  there  at  the  time ;  and  it  was  denied  on  the  part  of 
the  Mohashoy's  people  that  a  bund  had  "ever  been  at  this  spot.  The 
Deputy  Magistrate  (whose  finding  we  refer  to  only  because  it  is  referred 
to  by  the  District  Judge)  holds  that  the  Thakurs'  people  went  "to 
construct  a  new  bund  as  the  one  which  stood  there  before  was  washed 
away."  The  District  Judge  says  "  they  went  to  renew  a  bund  which  had 
been  entirely  washed  away,  or  else  to  repair  one  which  had  been  partially 
washed  away ;  "  adding,  for  the  purposes  of  this  case,  "  it  is  hardly 
material  to  enquire  which." 

The  District  Judge  finds  that  such  repairs  had  been  before  the 
Thakurs1  purchase  constantly  made  by  the  Fazilpore  Zemindars,  aided  by 
the  proprietors  of  adjacent  villages,  and  that  the  Thakurs  in  proceeding 
to  repair  or  renew  the  embankment  were  acting  in  the  bonafide  belief 
that  they  were  entitled  to  do  so.  The  Thakurs'  people  went  in  consider, 
able  numbers,  apparently  coolies,  save  five  or  six  peadas,  The  District 
Judge  finds  that  they  were  not  more  in  number  than  was  necessary  for 
the  purpose  of  repairing  the  bund,  for  which  purpose  they  went ;  that  they 
did  not  go  to  fight ;  that  they  did  not  go  armed  and  ready  to  use  force  ; 
and  that  they  did  not  use  force  on  this  occasion. 

Upon  these  findings,  it  follows  that  the  acts  of  the  Thakurs'  party  did 
not  constitute  an  offence  under  the  Indian  Penal  Code. 

The  party  arrived  at  the  spot  at  about  10  A.  M.  (two  ghurris  of  the 
day),  and  worked  at  the  bund  until  the  afternoon,  by  which  time  they  had 
raised  it  to  a  considerable  height ;  and  also  made  it  of  considerable  width. 
While  they  were  engaged  on  the  work,  different  bodies  of  men  in  large 
numbers  were  seen  gathering  in  the  neighbourhood,  and  marching  towards 
the  spot  with  drums  or  tomtoms  beating.  The  Thakurs'  men  sent  a 
messenger  to  Bhagulpore  Thannah,  about  10  or  12  miles  off,  who,  how- 
ever, did  not  reach  it  until  11  p.  M. 

[215]  At  about  4  P.M.  the  bodies  of  iren,  previously  seen 
gathering,  came  together  to  the  number,  as  stated,  of  1,200  in  all,  many  of 
them  armed  with  lathies  to  where  the  work  was  going  on,  headed  by  the 
petitioners.  Most  of  the  Thakurs'  party  had  either  left,  or  then  fled,  and 
very  few  were  left.  Twenty-five  or  thirty  men  detached  themselves  from 
the  main  body  and  fell  upon  the  Thakurs'  men,  five  of  whom  were  more 
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or  less  severely  wounded  with   lathi  blows,  and   three  left  senseless  on  the         1889 
ground.     The    assembly  then    dispersed.     It   is  contended  that   these  acts       JAN.  14. 
do  not  amount  to  rioting  under  the  Indian  Penal  Code  in  the  present  case. 

The  Mohashcy's    people  wholly  denied  any  right  on    the  part    of  the     JrRI 
Thakurs   to  construct  or  repair    or  to  have  in    existence,  in  the  river  bed,    •KEVIS  ON- 
any  bund   such  as    the  Thakurs  claimed.     They    had  expressly   denied  the    15  C.  206= 
existence    of   any  such  right,    and   refused  permission  to    the   Thakurs  to   13  ind.  Jur. 
exercise  it.     They  had  done  so,    in  communications    which  passed  between          297. 
the  two  zemindars,  in  October  and  November  1887. 

The  District  Judge  thought  the  evidence  of  these  communications 
inadmissible  as  hearsay.  We  think  they  were  admissible  ;  although  we 
do  not  think  that,  upon  the  fair  construction  of  them,  they  at  all  negative 
the  existence  of  that  bona  fide  belief  on  the  part  of  the  Thakurs  in  the  right 
in  respect  of  the  bund  which  the  District  Judge  finds  they  had. 

It  is  plain  that  on  the  part  of  the  petitioners'  master,  the  Mohashoy, 
the  Thakurs'  alleged  right  was  strenuously  denied  ;  or,  to  put  in  different 
words  his  contention,  his  right  to  have  the  channel  of  the  river  free  and 
unobstructed  by  any  bund  was  strenuously  asserted  by  him — a  right  in 
which,  it  may  not  be  improper  to  remark,  his  villagers  probably  were  inter- 
ested as  well  as  their  landlord. 

It  is  contended,  under  these  circumstances,  that  the  assembly,  of 
which  the  petitioners  were  members,  was  not  an  unlawful  assembly. 

It  is  pointed  out,  with  perfect  justice,  that  they  have  not,  nor  has  any 
one  of  them,  been  found  guilty  of  inflicting  the  wounds,  or  any  of  the 
wounds  inflicted  on  members  of  the  Thakurs'  party  ;  so  that,  if  they  were 
not  members  of  an  unlawful  assembly,  they  must  go  free. 

[216]  It  is  argued  that  the  interference  by  the  Thakurs'  people  with 
the  channel  of  the  river  justified  the  assembly  in  coming  to  stop  them 
from  wording  there,  and  the  show  and  the  use  of  force  in  compelling  them 
to  do  so.  It  was  not  expressly  contended  that  the  amount  of  injury  in- 
flicted on  the  persons  wounded  was,  such  as  it  was,  within  the  right  of 
the  assembly  to  inflict ;  it  was  argued  that  it  would  not  be  fair  to  use  the 
violence  employed  as  evidence  of  an  unlawful  purpose  in  the  coming  of 
the  assembly. 

But  the  right  under  the  law  to  use  force  was  asserted  in  argument. 

This  contention  was  founded,  partly  on  the  words  of  the  Indian  Penal 
Code  and  partly  on  some  of  the  decisions  on  that  enactment. 

It  could  hardly  be  supported,  we  venture  to  think,  upon  any  supposed 
policy  contemplated  by  the  frarners  of  the  Code.  The  intention  can  hardly 
be  imputed  to  the  eminent  persons  who  framed,  or  to  the  Legislature  which 
enacted  the  Code,  of  legalising,  in  certain  cases,  the  levying  of  private  war. 
We  apprehend  there  can  be  no  doubt  that,  according  to  English  law,  the 
assembly  in  this  case  would  be  an  unlawful  assembly,  or  that  executing 
their  purpose  as  they  did,  there  would  have  been  a  riot,  for  which  every 
member  of  the  assembly  would  be  liable. 

Dalton's  Justice  of  the  Peace,  in  a  passage  constantly  cited  (as,  for 
instance,  in  Burns,  J.  P.,  "  Riot"),  pp.  445-446,  Ch.  137  : — "Everyman 
in  peaceable  manner  may  assemble  a  meet  company  (and  may  come)  to 
do  any  lawful  thing  ;  or  to  remove  or  cast  down  any  common  nuisance 
done  to  them,  Every  private  man,  to  whose  house  or  land  any  nuisance 
shall  be  erected,  made,  or  done,  may  in  peaceable  manner  assemble  a  meet 
company  with  necessary  tools,  and  may  remove,  pull,  or  cast  down  such 
nuisance,  and  that  before  any  prejudice  received"  thereby  ;  and  for  that 
purpose,  if  need  be,  may  also  enter  into  the  other  man's  ground,  A  man 
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1889       erects  a  weir  across  a  common  river,  where   people  have  a  common   pas- 

JAN.  14.     sage  with  their  boats,  and  divers  did  assemble  with  spades,  crows  of  iron, 

—          and  other  things  necessary  to  remove  the  said  weir  and  made  a   trench   in 

AL   his   land,    that  they  did  erect  the  weir,  to  turn  the  water,  so  [217]  as  they 

KEVISION.    j-njghj.  ^e  better  take  up  the   said    weir,    and    they    did   remove    the  same 

16  c  206=    nuisance.     This  was  holden  neither  any  forcible  entry,  nor  yet  any  riot. 

13  Ind.  Jur.  "  But  in  the  cases  aforesaid,   if  in  removing  any  such  nuisance  the 

297.         persons   so   assembled  shall  use  any  threatening  words  (as  to  say  they  will 

do  it  in  spite  of  the  other  ;  or  they  will  do  it  though  they  die  for  it,  or   such 

like    words),    or    shall   use  any  other  behaviour,  in  apparent  disturbance  of 

the  peace,  then  it  seemeth  to  be  a  riot ;  and,  therefore,  where  there  is  cause 

to  remove  any  such  nuisance,  or  to  do  any  like  act  it  is  the  safest  not  to 

assemble   any    multitude   of   people,   but  only  to  send  one  or  two  persons, 

or  if  a  greater  number,  yet  no  more  than  are  needful,  and  only    with    meet 

tools,   to   remove,  pull,  or  cast  down  the  same,  and  that  such  persons  tend 

their  business  only  without  disturbance  of  the  peace  or  threatening  speeches. 

For  the  manner  of  doing  a  lawful  thing  may  make  it  unlawful." 

Russell,  4th  Edition,  Vol.  I,  380: — "  But  if  there  be  violence  and  tumult, 
it  has  been  generally  holden  not  to  make  any  difference  whether  the  act  in- 
tended to  be  done  by  the  persons  assembled  be  of  itself  lawful  or  unlawful ; 
from  whence  it  follows  that  if  three  or  more  persons  assist  a  man  to  make 
a  forcible  entry  into  lands  to  which  one  of  them  has  a  good  right  of  entry  ; 
or  if  the  like  number  in  a  violent  and  tumultuous  manner  join  together  in 
removing  a  nuisance  or  other  thing,  which  may  be  lawfully  done  in  a 
peaceable  manner,  they  are  as  properly  rioters  as  if  the  act  intended  to  be 
done  by  them  were  ever  so  unlawful.  And  if  in  removing  a  nuisance  the 
persons  assembled  use  any  threatening  words  (such  as,  they  will  do  it  though 
they  die  for  it,  or  the  like),  or  in  any  other  way  behave  in  apparent  dis- 
turbance of  the  peace,  it  seems  to  be  riot If  a  large  body  of  men  as- 
semble themselves  together  for  the  purpose  of  obtaining  any  particular  end, 
and  conduct  themselves  in  a  turbulent  manner,  either  accompanied  with 
acts  of  violence,  or  with  threats  and  intimidation  calculated  to  excite  the 
terror  and  alarm  of  the  Queen's  subjects,  this  is  in  itself  a  riot,  whether 
the  end  and  object  proposed  be  a  just  and  legitimate  one  or  not." 

[218]  The  latter  part  of  'this  passage  is  taken  from  Chief  Justice 
Tindal's  charge  to  the  Stafford  Grand  Jury  in  1842  (1). 

We  have,  of  course,  to  consider  whether  the  Indian  Penal  Code  has 
by  omission  or  expression  made  a  sort  of  violence  or  threat  of  violence 
lawful  in  India,  which  is  criminal  in  England.  The  sections  of  the  Code 
relating  to  the  right  of  private  defence  of  property  were  referred  to. 

Section  97,  paragraph  2,  is  that  which  recognises  in  certain  cases 
this  right;  and  ss,  103,  104  and  105  lay  down  the  limitations  of  it. 

The  first  and  leading  characteristic  of  the  right  is,  that  it  exists  as 
against  an  act  of  theft,  robbery,  mischief  or  criminal  trespass,  or  an 
attempt  to  commit  one  of  those  offences.  No  such  right  is  conferred,  by 
any  words  in  these  sections,  save  as  against  the  perpetrators  of  offences 
under  the  Penal  Code.  The  Code  confers  a  right  of  private  defence  not 
as  against  mere  trespass,  but  as  against  crime.  That  is  the  general  scope 
of  it.  There  may  perhaps  arise  cases  of  difficulty  ;  cases  inter  apices  juris 
must  always,  from  time  to  time,  arise,  and  when  they  do,  be  dealt  with, 
But  this  is  not  such  a  case.  Upon  the  findings  of  the  District  Judge,  we 
must  take  it,  that  no  offence  was  committed  by  the  Thakurs'  people, 

(1)  C,  &  M.  663, 
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The    matter   does    not   rest   there.     The    District    Judge  says  that  no  case        1889 
\vas  made  for  the  petitioners  in  the  first  Court  of  the  exercise  of   the   right      JAN.  14 
of   private    defence.     Nor    was   it.     The    defence    made    was,  so  far  as  it     _ 
touched  this  question  at  all,  one  of  civil  trespass  only.     Again,  it  is   shown,    ^K 
and  was  on  another  aspect  of  the  case  pressed  upon  us  by  Mr.      Woodroffe,    ^EVIS  °1<J* 
that   long   after    the   disturbance,    the   blind   remained  as  it  was  when  the    15  c  208  = 
attack  took  place.     There  was  no  water  in  the    river  to    be    then    diverted.   13  in'd  jur 
There    was    no   pressing  immediate  necessity  of  a  kind  showing  that  there         297. 
was  not  time  to  have  recourse  to  the  protection    of   the    public   authorities. 
l.Cven    apart   from    this,    the    District  Judge  finds  it  clear  that  the  working 
party  had  been  observed  early  in   the    day    before    the    work   could   have 
progressed    far ;  but    in    place    of   having    recourse    to    the  authorities,  the 
Mohashoy's  party,  acting  with  deliberation,    assembled,    after   preparation, 
in    [219]    great    force,  and  went  to  stop  the  work  at  the  bund.     We  do  not 
think  the  right  of  private  defence  arose  in  this  case. 

Then  it  is  argued  that  the  assembly  did  not  assemble  to  enforce  a 
right  or  supposed  right  within  the  terms  of  s.  141. 

On  the  morning  of  the  24th  the  Mohashoy  was,  it  is  said,  in  the 
enjoyment  and  possession  of  the  right  claimed,  namely,  to  have  the  river 
channel  free.  When  the  assembly  went  there  in  the  afternoon,  they  went 
not  to  enforce  a  right,  but  to  defend  a  right.  They  went  to  prevent  the 
continuance  of  acts  which  altered  the  status  quo  ante.  It  was  not  intended 
by  the  Code  to  make  assemblies  which  are  assembled  in  support  of  the 
status  quo  unlawful.  An  assembly  to  alter  is  unlawful ;  an  assembly  to 
defend  is  not.  This,  as  we  understand,  is  the  argument. 

This  argument  possesses  some  attractive  subtlety.  But  we  do  not  feel 
able  to  accept  it.  It  is  dangerous  to  attempt  to  lay  down  any  general 
rule,  and  there  may  perhaps  be  cases  in  which  an  assembly  to  defend 
a  right  may  not  be  unlawful  ;  at  least  we  shall  not  now  affirm  that 
there  cannot  be.  But  to  accept  the  general  proposition  enunciated 
would  be  a  very  different  matter.  There  are  many  rights  of  which  it  may 
be  affirmed  that  when  they  are  interfered  with,  the  defence  of  them  con- 
sists in  exercising  them  in  despite  of  the  interference,  that  is  or  may  be,  in 
enforcing  them.  There  are  modes  of  enforcing  a  right  which  are  not  prohi- 
bited by  s.  141.  What  is  prohibits  is  the  enforcement  of  a  right  or  supposed 
right  by  criminal  force  or  show  of  criminal  force  by  an  assembly  of  five 
or  more  persons.  And  rights,  the  defence  of  which  can  only  be  effected 
hy  enforcing  them,  may  come  within  its  provisions. 

The  section  refers  to  "  right  or  supposed  right."  This  would  seem  to 
make  a  division  into  :  (Is/)  rights  in  actual  enjoyment  when  interfered  with  ; 
(2«rf)  rights  claimed,  though  not  in  actual  enjoyment  when  interfered  with. 
And  this  would  again  indicate  that  the  section,  in  some  cases  at  any  rate 
makes  unlawful  an  assembly  which  by  force,  &c.,  defends  the  right  by 
restoring  the  statits  quo  ante  and  with  it  the  actual  enjoyment. 

If  the  proposition  contended  for  be  true,  then  not  merely  the 
right  to  the  actual  occupation  of  property  in  physicial  possession, 
[220]  but  a  right  of  way,  a  right  to  draw  water  from  a  well,  a  right  to  enjoy 
ancient  lights,  and  many  others,  may,  if  interrupted,  be  vindicated  by  force 
or  show  of  force.  So  long  as  they  are  uninterrupted,  they  are 'in  posses- 
sion so  far  as  such  rights  can  be.  To  defend  them  by  force  against 
interruption  is  to  enforce  them  ;  and  this,  if  done  by  five  qr  more  is,  in 
many  if  not  in  most  cases,  forbidden  by  the  law, 
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1889  This  proposition,  in  truth,  embodies  the    view    which    was   expressed 

JAN.  14.     by   Campbell,   J.,    sitting   alone,    in   the  case  of  Queen  v.  Mitto  Sing  (1)  in 

the  passage  at  page  43  beginning  with — "  I  think  that  the  latter   provision 

CRIMINAL   appjjes   j0   an   active   enforcement  of  a  right  not  in  possession,  and  not  to 

REVISION.   tjje  jefence  Of  a  right  in  possession."     It  is  not  the   judgment  of   a    bench 

16C~206=   of   tnis   Court ;  and    with    great   respect  we  dissent  from  this  passage  and 

13  Ind.  Jur.  from  that  which  follows  it,  and  decline  to  be  bound  by  either. 

297.  Leaving   the   discussion  of  this  general  proposition  which,  if  establish- 

ed, would  be  a  defence  in  this   case,    we    must   refer    to   the   judgment  of 
Phear,    J.,    in    the    Pachgachia   case  [Shnnker  Singh  v.  Bnvmah  Mahto  (2)] 
*  which  was  much  relied  on. 

The  Court  there  held  that  the  right  of  private  defence  existed.  The 
Pachgachia  people  were  in  "  the  enjoyment  of  the  use  of  water  which  they 
were  then  having  at  the  very  time."  The  Amba  people  came  to  stop  the 
water  by  force,  if  necessary.  Phear,  J.,  says  :  "  they  "  (meaning  the  Pach- 
gachia people)  "  were  not  bound  under  all  circumstances  to  stand  quietly 
by  while  their  opponents  wrongfully  and  by  force  committed  serious  mis- 
chief." We  think  we  must  take  this  as  a  finding  upon  the  character  of 
the  act  committed  by  the  Amba  people;  and  that  being  the  finding,  the 
right  of  private  defence  arose,  there  not  being  time  to  have  recourse  to 
the  authorities.  The  act  of  the  Amba  people  was  held  to  be  an  attempt 
to  cause  such  a  change  in  the  property  (the  actual  taking  of  the  water  then 
flowing  being  treated  as  property)  as  to  affect  it  injuriously,  and  so  to  be 
an  attempt  to  commit  mischief. 

Further,  it  appears  on  reference  to  the  papers  in  the  case,  that  the 
Pachgachia  people  had  gone  to  keep  their  channel  clear,  and  had  remained 
on  the  spot  during  the  night  previous  to  the  [221]  disturbance  ;  they  were 
actually  in  possession  of  the  flow  of  water  so  far  as  that  was  possible  ; 
and  the  Amba  people  then  came  to  stop  it,  and  on  the  finding  of  the 
lower  Court  were  the  aggressors.  Some  of  the  language  used  in  the  case, 
no  doubt,  affords  ground  for  the  argument  properly  pressed  upon  us,  that 
it  decides  in  general  terms  that  the  maintenance  of  the  actual  subsisting 
enjoyment  of  a  right  is  not  the  enforcement  of  a  right  within  the  meaning 
of  s.  141.  If  the  case  could  only  be  read  as  supporting  that  proposition, 
we  should  think  it  our  duty  to  refer  it  to  a  Full  Bench.  We  think,  how- 
ever,  that  it  does  not  go  so  far  as  to  decide  that. 

We  understand  the  case  of  Birjoo  Singh  v.  Kkub  Lall  (3)  also  relied 
on  to  include  a  finding  to  a  similar  effect.  Couch,  C.  J.,  says  :  "  He  (the 
petitioner)  went  there  to  do  what  persons  had  a  right  to  do,  viz.,  endeavour 
to  prevent  mischief  being  done  to  property  which  belonged  to  them ;  and 
I  think  that  he  cannot,  under  the  circumstances  that  have  been  stated, 
be  considered  to  have  been  a  member  of  an  unlawful  assembly  so  as  to 
be  answerable  for  any  acts  of  violence  which  were  committed  by  the 
assembly  or  any  member  of  it  in  prosecution  of  the  common  object." 

In  this  case,  therefore,  also  the  defence  of  what  was  held  to  be  pro- 
perty, against  what  was  held  to  be  mischief  constituted  the  justification 
accepted  by  the  Courts. 

In  the  present  case,  if  the  right  claimed  by  the  Thakurs  does  exist, 
their  people  were  lawfully  engaged  upon  the  bund  and  the  bund  was  law- 
fully there.  The  petitioners  were  members  of  an  assembly,  the  common 
object  of  which  was  by  show  of  criminal  force,  and  by  criminal  force,  if 

(1)  3  W,  R,  Cr,  4J,  (2)  23  W.  R.  Cr.  25,  (3)  19  W.  R,  Cr.  66, 
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necessary,  to  enforce  the  right  to  keep  the  river  channel  clear,  by  preventing        1889 
the  construction  of   the  bund  and    by  demolishing  it    so  far   as  it    was  con-      JAN.  14. 

structed  :  though  the  demolition  was  not  carried  out  after    the  effects  of  the    _  

violence   used    became    apparent — a    not    unusual    circumstances    in  this    ^    l 
country.     We  think  the  case  comes  under  s.  141,  para  4.  KBVISION. 

We  see  no  reason  for  holding  that  any  omission  in  the  charge  occa-  i8C~206~ 
sioned  a  failure  of  justice  in  the  course  of  the  three  months'  trial  which  13  ind.  Jur. 
took  place.  297. 

[222]  As  to  the  alibi  set  up  on  behalf  of  prisoners  2  and  3,  we  see  no 
reason  to  doubt  that  the  District  Judge  fully  considered  the  evidence 
bearing  upon  that  question  ;  and,  so  far  as  we  may  allow  ourselves  to 
express  an  opinion  on  the  question  of  fact  before  him,  we  should  say  that 
we  entirely  agree  with  him.  The  letters  are  not  satisfactory,  and  even  if 
these  accused  were  present  at  the  well  where  the  bodies  are  said  to  have 
been  searched  for  on  the  day  in  question,  that  would  not  be  inconsistent 
with  their  having  been,  as  they  are  sworn  to  have  been,  at  the  riot  after- 
wards. 

We  must  discharge  the  rule  to  set  aside  the  conviction. 

But  we  think  we  are  at  liberty  to  diminish  the  severity  of  the 
sentence  imposed.  There  was  a  serious  question  of  right  raised  between 
the  parties.  The  Thakurs'  people  stayed  quiet  after  the  refusal  of  permis- 
sion in  October- November  until  just  before  the  rains  were  nigh  ;  they 
were  the  persons  to  come  on  the  ground  with  good  reason  to  know  they 
might  be  opposed.  This  does  not  furnish  a  justification  for  the  accused  ; 
but  it  does,  we  think,  entitle  us  to  refrain  from  treating  the  case  as  one 
lit  fur  the  exemplary  sentence  imposed.  We  quite  feel  the  importance  of 
the  District  Judge's  observations.  But,  under  the  circumstance,  we  think 
a  sentence  of  six  months'  imprisonment  will  meet  the  ends  of  justice.  We 
are  happy  that  a  line  of  argument  in  reply,  which  we  feared  might  have 
rendered  it  impossible  for  us  to  reduce  the  sentence,  was  not  pursued. 

Subject  to  this  reduction,  we  let  the  sentence  stand  as  it  is. 

H.  T.  H.  Rule  discharged. 

16  C.  223  (P.O.)  =  16  I. A.  6  =  13  Ind.  Jur.  10=5  Sar.  P.C.J.  275. 
[223]  PRIVY  COUNCIL. 

PRESENT: 

Lord  Fitzgerald,  Lord  Hobhouse  and  Sir  R.  Couch, 
[On  appeal  from  the  High  Court  at  Calcutta.] 

SECRETARY  OF  STATE  FOR  INDIA  IN  COUNCIL  (Defendant)  v. 
LUCHMESWAR  SINGH  (Plaintiff),      [1st  and  2nd  November,  1888.J 

I  andlcrd  and  tenant — Long  continuance  of  a  Tenancy  at  a  low  and  unvaried  rent 
— Zemindar's  right  against  tenant — Origin  and  special  purpose  of  the  tenancy 
— Cessation  to  use  the  land  for  such  purpose — Burden  of  proving  permanent 
tenure — Inference  of  tenancy-at-witl,  or  from  year  to  year. 

The  evidence  having  shown  the  origin  and  particular  purpose  of  a  tenancy, 
long  continued  at  a  low  and  unvaried  rent,  viz.,  from  1798  until  1873,  when  the 
tenant  ceased  to  use  the  land  for  the  purpose:  Held,  that  it  was  not  to  be  inferred 
from  that  evidence  that  an  agreement  had  been  made  between  the  parties  that  the 
tenant  should  hold  a  permanent  tenure  ;  and  Held,  that,  on  such  cessation,  the 
tenant  could  only  resist  a  suit  to  eject  him  by  proving,  or  giving  grounds  for 
the  inference  of,  an  agreement  with  the  owner  of  the  land  that  lie  should  have 
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1888  someihing  more  of  a   lease  than  the    ordinary    tenancy-at-  will,    or  from    year  to 

-7  year  ;  also  that  the  facts  here  presented  did  not  lead  to  that  inference. 


[D     250.896(901)  ;  26  C.  204  (219)  =  2  C/W.N.  711  ;  197    P.W.R.  1912  =  209    F.L.K. 
PRIVY  1912=121  P.  R.  1912=17  Ind   Cas.   208(209).] 

APPEAL  from  a   decree  (20th    August    1886)   affirming  a    decree  (  4tli 

16~C~223     July  1885)  of  the  District  Jud£e  of  Tirhoot. 

(P.C)  =  The  question  raised  by  this  appeal  was    whether  or  not  the    appellant, 

16  I  A.  6=    as  representing  the  Government  of  India,  had  in  former  years  obtained  the 

J   "o=5*  perpetual  tenancy  of  village  lands,  within  the  zemindari  of  the  Darbhanga 

Sar.  P.C.J.    Raj,  at  a  fixed  rent.     The  object  of  the  plaintiff's   suit  was   to  establish  his 

275.          right  to  proprietary    possession,  as   on  the    termination  of    a    tenancy,    of 

village  Malinuggur  which  had  been    occupied    at  a  rent,   and  without  any 

written  lease,  by  the  Government  of  In  dia,   for  the  purposes    of  its  stud  at 

Pusa,  from  the  year  1798,  when  the  stud  was   established,  to  its   closing  in 

1873.     The  defendant  asserted  a    right  to   continue  to   hold  the    village  at 

the  same  fixed  rent,  vis.,  Rs.  972  per  annum,  which  had  never  varied. 

The  issues  raised  questions  as  to  the  nature  of  the  plaintiffs  right  and 
of  the  defendant's  possession  ;  also  whether  the  latter  had  been  adverse  to 
the  former,  and,  if  so,  since  when  ;  and  generally,  whether  the  plaintiff 
was  entitled  to  obtain  possession  from  the  defendant. 

[224]  The  village  Malinuggur  from  time  immemorial  formed  part  of 
the  Zemindari  of  Darbhanga.  About  the  year  1764.  before  the  East  India 
Company  obtained  the  Diwani,  a  jaghir  for  life  of  this  village,  and  of 
others  with  it,  was  granted  by  the  power  then  ruling  to  a  Maharaja 
Rajbullubh,  and,  in  February  1784,  a  sanad  in  affirmance  of  that  grant 
was  given  to  the  jaghirdar  by  the  Company.  In  1798  the  Company's 
servants  arranged  with  him  that  the  lands  of  Malinuggur,  with  another 
village,  Iktiarpore,  should  be  leased  by  him  to  the  Government  for  the 
purpose  of  the  stud  then  about  to  be  established  at  Pusa.  But,  in  July  of 
the  same  year,  before  any  potta  was  executed,  the  jaghirdar  died  ;  and 
the  jaghir  lands  came  into  the  possession  of  the  Government  authorities 
on  the  lapse  of  the  jaghir. 

The  Zemindar  of  Darbhanga,  Raja  Madho  Singh,  predecessor 
of  the  respondent,  whose  rights  as  well  as  those  of  other  Zemin- 
dars, to  settlement  of  all  the  lands  is  their  zetnindaris,  had  been 
recognized  in  Regulation  I  of  1793,  and  whose  lands  had  been  made 
subject  to  the  decennial  settlement,  arranged  with  the  Government  Officers 
that  the  lands  of  both  the  above  villages  should  be  made  over  to  the 
Superintendent  of  the  Stud  at  a  rent. 

On  the  7th  April  1800,  the  permanent  settlement  of  the  Tirhoot 
estates  of  the  Darbhanga  Raj  was  made,  and  an  amaldastak  recognizing 
the  Raja's  proprietary  right  in,  among  other  estates,  the  resumed  jaghir, 
was  given  to  him.  Annexed  to  the  Raja's  application  for,  and  agreement 
to  settlement,  was  a  list  containing  the  entry"  of  Malinuggur  among  the 
villages  in  the  Zemindari  of  Darbhanga  at  the  rent  then  paid,  viz.,  Sicca 
Rs.  911.  And  on  this  paper  it  was  that  the  insertion  of  the  words, 
"  Mokarrai  Astabal  Company,"  was  made  at  some  subsequent  time. 

From  1798,  in  respect  of  Malinuggur  the  Government  made  an  annual 
payment  of  Rs.  972,  which  was  not  varied. 

In  1860,  by  reason  of  the  respondent's  minority,  his  estates  were 
placed  under  the  charge  of  the  Court  of  Wards,  and  so  continued  till 
their  release  in  September  1879.  In  December  1872,  the  Government 
decided  to  close  the  stud  establishment  at  Pusa,  and  the  inquiries 
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directed   as   to  what   lands   connected    with    it    were    in    the   disposition        1888 
of  the    Government   led   to  the   assertion  by   the  latter  of   a  right   to  hold       Nov.  2. 
Malinuggur  as  on  a  mokarrari  tenure.  ~ 

[225]     The  District  Judge  found  that,  from  the  year  1800,  the  posses-    „ 
sion  of  the    defendant  had   not  been    adverse  to   the   plaintiff's   right,  and 
that  limitation    was  no  bar    to  the  suit,   and  he  referred  to  Perhlad   Sein  v.     jg  c  223 
Doorgn  Per  shad  (1),    as  an  authority  to  show    that  the  plaintiff  had  a  fvima      (p.C.)  = 
facie  title   to   the    village   as  zemindar    of    the    zemindari    within    which    16 1. A  6= 
it  was   situate.     He  cited  the    observation   of   the   Judicial    Committee  in    13 1^' cUr 
that  case  to  the    following   effect :  "  The   appellant  is   the  Zemindar.     As    gar  p^  j 
such  he    has    a  prima  facie   title   to   the  gross   collections   from    all  the         273. 
monzahs    within  his   zemindari.     It  lay   upon  the    respondents   to  defeat 
this  right   by  proving   the  grant   of  an  intermediate    tenure."     His  decree 
declared  that  the  defendant    had  no  right  to  permanently   hold  Malinuggur 
at  a  fixed  annual  rent,  and  awarded  possession  to  the  plaintiff. 

On  an  appeal  to  the  High  Court,  a  Division  Bench  (WILSON  and 
PORTER,  JJ.)  give  the  following  judgment : — 

"  Under  the  Regulations,  Government  was  bound  to  settle  these  villages 
with  the  proprietor,  if  willing  to  accept  the  terms  of  the  settlement ; 
and  there  is  no  evidence  adduced  on  the  part  of  Government  to  show 
that,  at  the  time  this  village  was  settled  with  the  Maharaja  of  Darbhanga 
in  1800,  any  arrangement  was  made  that  Government  should  hold  the 
village  in  perpetuity  at  a  fixed  rate  of  rent.  It  is  admitted  that  the 
village  did  remain  in  the  possession  of  Government  for  the  purposes  of  the 
stud  ;  but  the  terms  on  which  the  property  was  held  are  not  apparent  on 
the  record,  for  we  are  not  inclined  to  differ  from  the  learned  District 
Judge  when  he  holds  that  the  words  Mokarrari  Astabal  Company,  in  the 
petition  for  settlement  of  the  7th  April  1800,  are  a  subsequent  insertion. 
Government  has  not  produced  any  receipts  for  rent  during  the  73  years 
(1800  to  1873)  the  stud  was  in  existence,  although  at  paragraph  13  of  the 
written  statement  put  in  on  behalf  of  Government,  it  is  asserted  that  from 
the  date  of  the  permanent  settlement  in  1800,  the  fixed  annual  rent  of 
Sicca  Rs.  911-10-6  has  been  paid  to  the  Darbhanga  Raj  without  variation 
or  change.'  The  first  evidence  we  can  find  of  the  payment  of  rent  is  in 
certain  proceedings  of  1876,  when  the  Darbhanga  estates  were  under  the 
[226]  management  of  the  Court  of  Wards.  The  Accountant  of  the  Col- 
lector's Office,  oh  being  called  upon  for  an  explanation  with  regard  to  the 
dastur  money  payable  to  the  Darbhanga  Raja,  writes,  under  date  8th 
February  1877:  « Besides  the  dastiw  money,  Rs.  972-8  was  paid  on  ac- 
count of  rent  of  the  Government  stud  in  Mouzah  Malinuggur,  Pergunnah 
Kusma,  along  with  the  dastur  money,  and  has  been  so  written.' 

"  In  the  following  years,  this  money  appears  to  have  been  incorporat- 
ed with  the  zar-dasturat.  We  think  that  the  District  Judge  in  this  case 
is  right  in  holding  that  the  onus  of  proving  the  nature  of  the  tenancy  rests 
with  the  defendant,  who  sets  up  a  title  adverse  to  the  proprietor.  It  is  a 
significant  fact  that  all  the  other  landed  property  acquired  by  the  stud 
was  held  under  pottas ;  but  with  regard  to  this  property  no  pottah  is  forth- 
coming, and  doubts  have  always  been  expressed  by  the  Government  officers 
whether  any  proper  title  has  been  acquired  thereto.  It  must  be  borne  in 
mind  that  this  village  was  acquired  as  an  outlying  farm  for  the 
purpose  of  pasturage  and  for  growing  oats.  There  can  be  little 
doubt,  as  pointed  out  by  the  learned  Counsel  for  the  respondent, 

(1)  12  M.I. A.  286  (381)  =  2  B.L.R.P.C.  Ill  (128). 
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1888       tnat  if  the  Stud    Officers  had    found  the    land  unsuitable   for  the  purposes 

Nov.  2.      required,  or  if  the  village    had  been  swept  away    by  the  river,  Government 

might  have  given    back  the    property  to  the    Raja,  who  could    not  possibly 

PRIVY      nave   established,   as  against   Government,   any    agreement   to   hold    the 

COUNCIL.    vinage  jn    perpetuity  at   a  fixed    rate  of    rent.     As  regards  the  contention 

T^~        that  Government  has  expended  a  large   sum  of  money  in  the  improvement 

(PC)=      of  this  village,    there  is  no   evidence  of  this   on  the  record.     It  is  true  that 

16  I.A.  6=    a  bund  was   constructed  to   protect  the  village  from    inundation,  and  some 

13  Ind.  Jur.  trees  were   planted  ;  but  there   is  nothing  to  show  whether   that  was  done 

1°p=c  J     ky  Government  or  the  tenants  on  the  land. 

aP27S    '  '  "  The  fact  that  the  Government  has  held  a  valuable  property  for  more 

than  eighty  years  at  a  very  low  rate  of  rent,  and  was  permitted  to  do  so 
without  demur  so  long  as  the  land  was  required  for  the  public  purpose 
for  which  it  was  originally  granted,  viz.,  for  the  purposes  of  the  stud,  does 
not,  now  that  the  stud  has  been  abolished,  afford  any  answer  to  the  claim 
of  the  Maharaja  as  proprietor  of  the  estate  to  recover  back  his  property. 

[227]  "In  this  view  of  the  case,  we  see  no  reason  to  disturb  the 
decree  of  the  Lower  Court,  and  dismiss  this  appeal  with  costs." 

On  this  appeal  Mr.  W.  F.  Robinson,  Q.  C,,  and  Mr.  /.  D.  Mayne,  for 
the  appellant,  argued  that  the  construction  to  be  put  on  the  whole  trans- 
action of  1798  was  that  the  Government  took  possession  of  Malinuggur 
as  of  a  tenure  terminable  at  its  pleasure  only,  and  at  a  fixed  annual  rent. 
In  the  Courts  below  sufficient  weight  had  not  been  given  to  the  fact  that 
the  Government  had  been  in  possession  since  1798  at  a  rent  which  had 
never  varied,  and  without  any  proviso  as  to  the  continuance  of  the  stud. 
The  question  was  as  to  the  inference  that  ought  to  be  drawn  as  to 'the 
actual  understanding,  or  agreement,  that  existed  between  Raja  Madho 
Singh  and  the  authorities.  At  the  time  when  possession  was  obtained, 
the  Government  was  in  a  position  to  make  terms  more  favourable  to 
itself  than  the  getting  of  a  mere  tenancy-at-will.  The  Government  could 
have  made  another  grant  of  the  lapsed  jaghir.  The  protection  of  tenancies 
at  fixed  rents  came  into  the  legislation  of  Regulation  VIII  of  1793 
(see  s.  49  ;  and  it  was  not  the  presumable  agreement  that  the  lands  acquired 
for  the  Pusa  stud,  at  that  time  established  without  any  limit  as  to  its 
duration,  should  be  occupied  for  any  period  short  of  what  the  Government 
might  determine.  There  was  nothing  in  what  was  done  in  1798,  or  1800, 
to  show  that  the  Government  altered  their  position,  which  originally  was 
to  take  a  mokarrari  potta  from  the  jagirdar,  into  that  of  teuants-at-will  to 
the  zemindar,  at  a  rent  liable  to  enhancement  from  time  to  time.  There 
was  enough  to  shift  the  burden  of  proof  on  to  the  respondent  to  establish 
such  a  change  in  their  plans. 

Mr.  T.  H.  Cowie,  Q.  C.,  and  Mr.  R.  V.  Doyne,  for  the  respondent, 
argued  that,  upon  the  facts,  there  was  no  ground  for  the  inference  that  the 
Government  obtained  a  permanent  lease  at  a  fixed  rent ;  and  there  were 
the  findings  of  two  Courts  against  it.  The  burden  of  proof  was  on  the 
appellant  to  establish  a  permanent  lease.  As  the  Government  might  at 
any  time,  on  discontinuing  the  stud,  have  relinquished  the  tenancy ;  so 
neither  could  the  zemindar  be  held  bound  by  the  presumed  grant  of  a 
permanent  interest.  The  case  cited  in  the  judgment  of  the  Court  of 
[228]  first  instance,  Perhlad  Sein  v.  Doorga  PersJtad  (1)  was  referred  to; 
and  it  was  contended  that  it  was  not  a  tenable  theory,  that,  when  the 
jaghir  was  attached  in  1798  as  lapsed,  the  Government  so  held  the  lands 

""(1)   12  M.  I.  A.  286  (331)  =  2  B.  L.  R.  P.  C.  Ill  (128). 
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comprised   in    it  as   their   own   estate,   that   they  could,    in  effect,  confer        1888 

upon   themselves   a    perpetual    lease,    binding    on   the     Raja,    who   was  Nov^2. 

zemindar  of  Darbhanga,  when  he  accepted  the  settlement.     Unless  carried  pRIVy 

to  that  extent,  no  argument  could  be    founded  on  the  lapse  of  the  jaghir.  COUNCIL 
Mr.  /.  D.  Mayne,  was  heard  in  reply. 

JUDGMENT.  \Vc>  = 

Their  Lordships'  judgment  was  delivered  by  16  I. A.  6  = 

LORD  HOBHOUSE  :— In  this  dispute  about  the  village  of  Malinuggur,  13  Ind^Jur. 
it  appears  that  the  Government  of  India  have  been  in  possession  ever  f°pQ  j 
since  the  month  of  July  1798.  It  is  not  disputed  that  during  the  whole  jii 
of  that  time,  and  for  long  before,  the  village  was  part  of  the  Milkiut,  that 
is,  of  the  zemindari  or  proprietary  estate  of  the  Darbhanga  Raj.  The 
Raja  now  seeks  to  recover  the  property.  The  Government  takes  the 
ground  that  it  has  made  to  the  Raja,  in  some  shape  or  other,  either  as  a 
matter  of  account  or  as  a  matter  of  actual  payment,  one  uniform  pay- 
ment for  80  years  before  this  dispute  arose,  and  they  claim  to  be 
perpetual  tenants  of  the  village  at  a  fixed  rent.  At  one  time,  when  they 
put  in  their  written  statement,  the  Government  set  up  that  there  was  an 
actual  mokarrari  lease  granted  to  them,  and  they  did  so  in  perfect  good 
faith,  upon  the  ground  that  a  document  in  the  Collector's  office,  being 
the  petition  of  the  Raja  for  permanent  settlement,  contained  a  description 
of  Malinuggur  as  being  the  mokarrari  property  of  the  East  India 
Company.  It  has  however  been  found  by  both  the  Courts  below  that 
that  description  is  an  interpolation  or  a  mistake  of  some  kind,  and 
that  the  true  version  of  the  petition  is  that  which  we  have  in  the 
record,  which,  if  their  Lordships  understand  it  rightly,  is  ,a  copy  of 
the  original  petition  given  out  from  the  Collector's  office  to  the  Raja, 
and  found  in  the  duftur  of  the  Raja.  Therefore  that  contention  is  not 
now  insisted  upon  ;  and  their  Lordships  have  it  that  in  the  petition 
[229]  of  the  Raja  for  a  permanent  settlement,  which  contains  a  list  of  a 
very  large  number  of  mouzahs,  there  are  a  considerable  number,  about 
16,  specified  as  being  held  under  mokarrari  grants,  and  that  the  Mouzah 
Malinuggur  is  not  so  specified. 

But  then  the  Government  say  that,  whether  there  is  or  is  not  a 
lease,  the  true  inference  from  the  facts  is  that  there  was  a  binding  agree- 
ment for  a  perpetual  tenancy  by  them  under  the  Darbhanga  Raj.  They 
insist  very  strongly  that  it  would  be  irrational  to  suppose  that  for  ^uch  a 
number  of  years  the  Raja  would  have  gone  on  accepting  a  payment  which 
had  come  to  be  very  far  below  the  value  of  the  land,  unless  he  was  bound 
by  an  agreement  of  that  kind. 

That  leads  their  Lordships  to  consider  under  what  circumstances 
possession  was  first  taken  by  the  East  India  Company,  and  their  payment 
to  the  Raj  settled  on  the  basis  on  which  it  has  been  made  for  so  many 
years. 

It  appears  that  this  village  of  Malinuggur  was  part  of  a  jaghir  granted 
to  one  Rajbullubh,  apparently  by  the  Nawab  Nazim.  It  was  granted 
certainly  before  the  year  1764,  and  that  was  before  the  Diwani  of 
Bengal,  Behar,  and  Orissa  was  taken  over  from  the  Nawab  Nazim  by 
the  East  India  Company.  Therefore  the  British  Government  found  the 
jaghirdar  in  possession.  In  the  year  1784  his  position  was  apparently 
confirmed  by  a  grant  from  the  British  Government.  Nothing  turns  upon 
the  special  language  of  that  grant,  and  it  is  only  valuable  as  showing 
what  the  position  of  the  jaghjrdar  was  at  that  time.  It  is  clear  that  at 
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1888       that  time  the  village  was  known  to  be  part  of  the  Milkint  of  the  Darbhanga 
Nov.  2.      Raj.     What  exactly  the  relations  were  between  the  Raja  and  the  jaghirdar 
does  not  appear.     But  the  jaghirdar  was  in    possession,  and  of  course  was 
PRIVY      free  of  revenue. 

*CIL'  In    1798,  the   Government  desired  to  take  the  mouzah  of  Malinuggur 

16  C  223     ^or   t*le  purposes   of  a  stud  of  horses   which  they    were  setting  iup,  or  had 
(P  C.)  =      set   up,  in   the  immediate  neighbourhood.     Rajbullubh  was   quite   willing 
16  I  A.  6=    that   they  should  take  his   land,  and  he    sent  in  an  account  of  the  revenues 
13  Ind^Jur.  extending   over  17    years  with  a  request   to  know    what  the   Government 
$&f°p£]     would    propose  to  pay  him,   and  to  seethe    form  of  the  potta  that   they 
275.         proposed.     Before   anything  further  was  done   upon  those    [230]  negotia- 
tions,  the  jaghirdar  Rajbullubh   died.     The   next  step  in  the  transaction 
was  that  the   jaghir  was  attached,    which    was  done  immediately,  in   the 
month   of  July  1798.     Within  a   week  apparently  of  Rajbul'ubh's   death, 
the   Company  attached  the  jaghir,    no  doubt  for  the   purpose  of   securing 
the  revenue.     Thus  the  Company  got  into  possession. 

The  next  step  after  that  is  the  report  of  Mr.  Graham,  the  Agent  of 
the  Company,  which  bears  date  the  27th  August,  1798.  After  taking 
notice  of  what  had  passed  with  the  jaghirdar,  and  of  his  death,  and  that 
the  lands  had  been  attached  by  the  Government,  he  makes  this  proposal. 
He  says  : — "  I  now  propose,  as  the  lands  (being  part  of  the  Milkiut  of 
Raja  "  Madho  Singh  ") — that  is  Darbhanga — "  will  continue  in  the  hands 
of  Government  until  the  conclusion  of  the  decennial  settlement  ;  that  it 
be  recommended  to  the  Governor-General  in  Council  to  put  the  lands 
appertaining  to  Mouzahs  Malinuggur  ;  " — and  another  village  which  we 
may  leave  out  of  consideration — "  under  charge  of  Captain  William 
Frazer,  the  Superintendant  of  the  Stud,  at  a  net  rent  of  Sicca  Rs.  1,500 
from  the  commencement  of  the  ensuing  Fusli  year  1206" — that  would 
be  1798  or  1799— « leaving  it  to  the  Collector  to  pay  the  Malikana  to 
Raja  Madho  Singh,"  and  so  forth 

It  would  seem  that  what  Mr.  Graham  advised  was  done.  The 
Government  were  in  possession  ;  the  decennial  settlement  was  going  on  ; 
their  agent  had  come  to  a  conclusion  in  his  own  mind  what  was  a  fail- 
rent  to  pay  for  the  village  of  Malinuggur  ;  and  he  advises  that  the 
Superintendent  of  the  Stud  shall  take  possession  and  shall  pay  the 
amount  which  he  had  settled  as  fair.  That  seems  to  have  been  done, 
because,  when  we  come  to  the  permanent  settlement,  we  find  on  the  face 
of  the  Raja's  petition,  and  again  on  the  fa^e  of  an  account  in  the 
Collector's  office,  which  shows  the  sums  payable  to  Raja  Madho  Singh 
for  the  resumed  Jaghir  mehal  of  Rajbullubh,  that  those  sums,  so  far  as 
they  are  due  from  Malinuggur,  amount  to  the  proportion  attributable  to 
Malinuggur  of  the  Rs.  1,500  which  Mr.  Graham  advised  to  be  paid  for  the 
two  villages.  Upon  that  footing  the  permanent  settlement  was  made. 
The  Raja  was  the  proprietor.  The  Company  were  bound  by  the  Regulation 
[231]  to  make  the  settlement  with  the  proprietor.  They  did  make  that 
settlement,  and,  as  far  as  their  Lordships  can  judge,  they  made  it  exactly 
on  the  same  footing  on  which  they  had  been  dealing  with  the  village 
during  the  currency  of  the  decennial  settlement,  that  is  to  say,  for  the 
space  of  some  two  years  before  the  permanent  settlement  was  effected. 

That  is  the  whole  of  the  contemporary  evidence.  There  is  no  other 
evidence  which  bears  upon  the  position  of  the  parties  excepting  this,  that 
we  find  that  from  that  time  forward  up  to  the  year  1872  matters  remained 
in  precisely  the  same  position.  The  Government  continued  in  possession 
of  the  village  ;  they  continued  to.  use  the  lands  for  the  purpose  of  the 
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stud  :  and  they   continued  to  be   charged  at  the   same   rate  as  was  entered        1888 
in  the  petition  and  in  the  Collector's  account.  Nov.  2. 

In  1872  the   Government  came  to  the   conclusion  that  they  had  better         ~    \ 
give  up  the  stud,  and  it  was  accordingly  given  up  and  the  village  has  been    _ 
used   for   ordinary  agricultural  purposes   since   that  time.     At   that   time  "Ir" 

the    present   Maharaja  of   Darbhanga  was  an    infant,    and  some    three  or     ^  Q  223 
four  years  after  he   attained  his   majority  he   demanded    possession.     The       (P.C.)  = 
mode  in  which  that  demand  was  made,  and  the  time  at  which  it  was  made,    16  LA.  6= 
have  been  observed  on  by  the   Counsel  for  the   Government ;  but  in  their  13  Ij?Q'_^_ur> 
Lordships'    opinion,    nothing    whatever   turns   upon  the    correspondence    gar  p7c.j. 
which    took    place  in  the   years    1881   and    1883  ;    but  whatever    were  the        275. 
rights  of  the  parties  in    1872,    when   the  stud    was  given  up,    precisely   the 
same  rights  exist  now. 

Under  these  circumstances  their  Lordships  think  there  is  no  substan- 
tial doubt  that  the  Courts  below,  who  have  both  decided  that  the  Govern- 
ment cannot  establish  the  inference  that  they  are  perpetual  tenants,  are 
right.  The  Government  undoubtedly  are  tenants  of  the  Darbhanga  Raj. 
It  is  for  them  to  show  why  the  landlord  may  not  recover  his  property,  and 
they  can  only  do  that  by  proving  that  there  is  some  agreement  between 
them  and  their  landlord,  that  they  shall  have  something  more  than 
tlie  ordinary  tenancy-at-will  or  from  year  to  year.  All  they  offer  is  some 
conjecture  of  such  an  agreement  founded  simply  on  their  long  possession 
at  a  uniform  rate  of  payment.  If  we  could  not  find  out  the  -origin 
of  these  things,  there  would  be  strength  in  that  [232]  argument,  but 
as  the  origin  of  them  is  known,  the  argument  loses  its  force.  In  fact  the 
possession  is  not  difficult  to  explain  in  other  ways  It  is  not  the  busi- 
ness of  the  plaintiff  to  explain  the  possession;  it  is  the  business  of  the 
defendants  to  show  that  it  leads  to  the  inference  of  a  perpetual  tenancy. 
But  even  if  the  onus  probandi  did  not  lie  so  clearly  on  the  defendants, 
their  Lordshrps  think  that  the  reasonable  explanation  has  been  given  .by 
the  Courts  below,  and  that  there  probably  was  some  understanding, 
which  might  have  amounted  to  an  agreement,  that  the  Government  should 
have  this  land  for  the  purposes  of  a  stud,  not  that  they  should  have  it  for 
ordinary  agricultural  or  commercial  purposes  to  make  what  money  they 
could  of  it.  Thus  the  moment  it  ceased  to  be  occupied  for  the  purposes 
of  a  stud  the  rights  of  the  landlord  would  revert,  and  it  was  he  and  not 
the  Government  who  would  have  the  benefit  of  the  increased  value  of 
the  land.  That  hypothesis  seems  more  probable  than  the  alternative 
one,  and  it  is  of  course  always  more  satisfactory  when  we  can  arrive  at  a 
reasonable  explanation  of  the  facts  instead  of  merely  resting  the  case  upon 
the  failure  of  one  party  to  make  out  his  case  against  the  other. 

The  result  is  that  their  Lordships  think  the  Courts  below  were  quite 
right,  and  .  that  this  appeal  must  be  dismissed  with  costs,  and  they  will 
humbly  advise  Her  Majesty  to  that  effect. 

c.  B.  Appeal  dismissed. 

Splicitor    for    the   appellant :   .    The  Solicitor,  India  Office,  Mr.  Treasure. 
Solicitors  for  the  respondent :     Messrs.  Sanderson  &°  Holland. 
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DEC.  3.  [233]  APPELLATE  CIVIL. 

APPBL-  Before  Mr.  Justice  Mitter  and  Mr.  Justice  MacpJierson. 

LATE  

CIVIL.  ABDUL  MAJID  (Plaintiff)  v.  JEW  NARAIN  MAHTO  AND  OTHEES 

16  C~233.  (Defendants)*  [3rd  December,  1888.] 

Res  judicata— Civil  Procedure  Code  (Act  XIV  of  1882),  s.  13. 

The  decision  of  an  issue  in  one  of  two  suits  tried  together,  which  is  not  appeal- 
ed against,  cannot  be  treated  as  res  judicata  so  far  as  the  same  issue  is  concern- 
ed in  an  appeal  from  the  decision  in  the  other  suit. 

A,  a  ticcadar,  sued  B  for  rent  in  respect  of  a  holding  in  the  ticca.  In  that 
suit  B  pleaded  that  he  was  a  partner  of  .A  in  the  ticca  transaction,  and  that  no 
rent  was  due  from  him  in  consequence  thereof.  B  then  sued  A  for  an  account 
of  the  partnership  in  the  same  transaction  and  A  in  that  suit  denied  the 
partnership.  Both  suits  were  heard  together  by  the  Munsif  who  held  A  was 
not  a  partner.  B  appealed  against  the  judgment  and  decree  in  the  account  suit, 
but  did  not  appaal  against  that  in  the  rent  suit.  It  was  contended  on  the  appeal 
that  the  question  as  to  whether  B  was  or  was  not  a  partner  was  res  judicata.  by 
reason  of  the  decision  in  the  rent  suit  not  being  appealed  against  and  having 
become  binding. 

Held,  that  s.  13  of  the  Code  of  Civil  Procedure  did  not  apply,  and  that  the 
question  was  not  res  judicata.  There  was  no  bar  at  the  time  the  issue  was  tried 
and  decided  by  the  Munsif,  and  the  Appellate  Court  was  bound  to  decide  the 
appeal  upon  the  evidence. 

[Diss.,  33  A.  51  (57)  =  7  A.L  J.  861  =  7  Ind.  Cas.  156;  A.W.N.  (1908)  211=4  M.L.T.  172  ; 
P.,  23  P.R.  1897;  31  P.R.  1898;  29  M.  333  (H36)  =  16  M.L.J.  63  (F.B.)  ;  33  C.  1101 
=  10C.W.N.  934  =  4  C.L.J.  149  :  Cited,  85  P.R.  1905  =  151  P.L.R.  1905  (F.B.)  ; 
D.,5  O.C.  384  (390)  ;  15  C  W.N.  930=11  Ind.  Cas.  161  (163).] 

THE  plaintiff  instituted  this  suit  against  the  defendant  Je\v  Xarain 
Mahto  and  others  for  an  account  of  a  certain  ticca  transaction,  alleging 
that  he  was  a  partner  with  the  defendants  therein  ;  that  the  defendants 
had  been  managing  and  collecting  the  rents  on  behalf  of  the  partnership 
and  had  not  rendered  him  any  account  or  paid  him  his  share  of  the  rent ; 
and  that  they  denied  his  right  thereto.  In  the  suit  the  defendants  denied 
that  the  plaintiff  was  a  co-partner,  and  contended  that  on  this  account 
the  suit  should  be  dismissed. 

Prior  to  the  institution  of  the  suit  Jew  Narain  and  his  co-defendants 
had  instituted  a  suit  against  the  plaintiff  for  rent,  alleging  that  they  were 
the  ticcadars  ;  that  the  plaintiff  was  a  tenant  of  a  portion  of  the  ticca  pro- 
perty, and  was  liable  to  pay  rent  to  them  ;  and  that  rent  was  due  from 
him  to  them. 

[234]  In  that  suit  Abdul  Majid  pleaded,  inter  alia,  that  he  was  a 
partner  of  the  defendants  in  the  ticca. 

The  issues  in  the  present  suit  were  settled  on  the  20th  September  1886, 
and  in  the  rent  suit  on  the  14th  June  1887,  and  the  question,  as  to  whether 
the  plaintiff  was  or  was  not  a  partner  was  raised  in  both  suits.  The  two 
suits  were  tried  together  by  the  Munsif,  the  evidence  taken  in  one  suit 
being  treated  by  the  consent  of  parties  as  evidence  in  the  other.  In  the 
rent  suit  the  Munsif  gave  judgment,  holding  that  the  plaintiff  was  not  a 
partner  in  the  ticca  transaction,  and  in  this  suit  his  judgment  was  to  the 
effect  that  for  the  reasons  given  in  his  judgment  in  the  rent  suit,  he  held 

*  Appeal  from  Appellate  Decree  No.  2394  of  1887,  against  the  decree  of  Baboo 
Troylokya  Nath  Mitter.  Subordinate  Judge  of  Patna,  dated  the  29th  of  July  1887, 
affirming  the  decree  of  Baboo  Purno  Chunder  Ghose,  Munsjf  of  Patna,  dated  the  24th 
pf  March  1837. 
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that  the  plaintiff  was  not  a    partner,   and  consequently  it  was  unnecessary        1888 
to  try  the  other   issues   in   the   suit.     He   accordingly    dismissed    the  suit       DEC.  3. 
with  costs.  ~~ 

Against  the  Munsif's  decree  in  the  rent  suit  no  appeal   was   preferred,      APF 
but   the   plaintiff  appealed   against   the  decree    in   this   suit.     When   the      rLATI 
appeal  came  on  to  be  heard    before    the   Subordinate   Judge,  a  preliminary      CIVIL> 
objection  was  raised  on  behalf  of  the  defendants,  that,  because  the  plaintiff    lg  c  233 
had    not   appealed    against   the  decision  in  the  rent  suit,  the  question  as  to 
whether  he  was  a  partner  or  not,    was   res  judicata,   and   that   the   appeal 
should,  therefore,  be  forthwith  dismissed. 

This  view  was  accepted  by  the  Subordinate  Judge,  and  the  plaintiff's 
appeal  was  dismissed  on  that  ground. 

The  plaintiff  then  appealed  to  the  High  Court,  and  on  the  appeal  first 
coming  on  to  be  heard  the  case  was  remanded  to  the  Subordinate  Judge, 
in  order  that  he  might  arrive  at  a  finding  upon  the  evidence  as  to  whether 
the  plaintiff  was  a  partner  or  not,  the  question  of  res  judicata  being 
reserved  for  determination  after  the  judgment  of  the  lower  appellate  Court 
on  the  facts  had  been  given. 

On  the  remand  the  Subordinate  Judge  held  that  the  plaintiff  had 
proved  his  allegation  that  he  was  a  partner,  and  the  appeal  now  came  on 
to  be  heard  before  the  High  Court. 

Baboo   Salt  gram  Singh,  for  the  appellant. 

Mr.    C.  Gregory  and  Munshi  Mahomed  Yusoof,  for  the  respondents. 

[235]  The  judgment  of  the  High  Court  (MiTTBR  and  MACPHERSON, 
JJ.)  was  as  follows  : — 

JUDGMENT. 

The  plaintiff  in  this  case  brought  a  suit  against  Jew  Narain  Mali  to 
and  others  for  an  account  in  regard  to  his  share  in  a  certain  ticca  trans- 
action ;  his  allegation  being  that  he  uas  a  partner  with  the  defendants  in 
that  ticca.  It  appears  that  these  defendants  had  brought  against  him  a 
suit  for  rent,  alleging  that  they  were  the  sole  ticcadars,  and  that  he,  the 
plaintiff  in  this  case,  that  is  Abdul  Majid,  as  a  tenant  of  a  portion  of  the 
ticca  property,  was  liable  to  pay  rent. 

In  that  suit  Abdul  Majid,  the  plaintiff  in  this  suit,  amongst  other 
things,  pleaded  that  no  suit  for  rent  would  lie  against  him,  as  he  was  a 
partner  in  the  ticca.  It  is  thus  clear  that  the  issue  whether  the  plaintiff  in 
this  suit,  Abdul  Majid,  was  a  partner  in  the  ticca  with  the  defendants  or 
not,  was  common  in  these  two  suits.  Evidence  was  taken  in  these  two  suits 
bearing  upon  this  issue,  and  it  seems  that  by  consent  of  the  parties 
the  evidence  taken  in  one  suit  upon  this  issue  was  considered  as  evidence 
in  the  other.  The  Court  of  first  instance  decided  this  issue  against 
the  appellant  before  us,  that  is  to  say,  it  came  to  the  conclusion  that 
he  was  not  a  partner  in  the  ticca  with  the  defendants.  Against  the 
decree  for  rent,  which  was  passed  against  the  appellant,  he  did  not  prefer 
any  appeal,  but  against  the  decree  which  was  made  in  the  suit  for  an 
account,  that  is  to  say,  against  the  order  of  the  Munsif  dismissing  Abdul 
Majid's  suit,  there  was  an  appeal  preferred.  On  the  appeal  the  first 
question  that  had  to  be  decided  by  the  appellate  Court  was  whether  the 
appellant  Abdul  Majid  was  a  partner  with  the  defendants  in  the  ticca 
transaction  or  not,  and  it  was  contended  on  behalf  of  the  defendants  before 
the  lower  appellate  Court  that  that  question  was  no  longer  open  between 
the  parties,  and  that  it  could  not  be  decided  in  the  appellate  Court  on  the 
evidence,  because  the  matter  was  res  judicata.  That  contention  rested 
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1888       upon  the  ground  that  as   the   same   question    had    been    decided   between 
.  Dtc.  3.     the   parties   in    the   rent    suit,   and   as   against   the   decision    in   the  rent 

—          suit   no   appeal    was    preferred,    that   decision,    so   far    as   this    question 
APPEL-      Qf  partnership  is  concerned,  is   final  between   the  parties   in   the    present 

T.ATT  gujt  £or  an  account.  The  Subordinate  Judge  of  Patna,  [236]  Baboo 
CIVIL.  Troylokya  Nath  Mitter,  who  heard  that  appeal,  was  of  opinion  that 
16^T~233  tne  contention  of  the  respondents  was  right,  and  he  dismissed  the 
appeal,  not  on  the  ground  that  upon  the  evidence  the  plaintiffs' 
allegation  of  co-partnership  was  not  made  out,  but  on  the  ground  that  the 
matter  as  contended  for  by  the  pleader  for  the  respondents  was  res  judicata 
between  the  parties.  On  second  appeal  this  question  was  raised,  viz., 
whether  the  view  taken  by  the  lower  appellate  Court  was  correct  or  not, 
and  .the  record  was  sent  .back  to  the  lower  appellate  Court  to  decide 
this  issue,  .r* .c-.,  whether  .the  appellant  was  a  partner  or  not  upon  the 
evidence,  reserving  .the  question  of  .VAS. judicata  on  that  occasion.  If  the 
decision  of  the  appellate  Court  upon  the  evidence  had  been  in  favour  of 
the  defendants  the  question  of  law,  viz.,  whether  the  decision  in.  the 
rent  suit  upon  the  question  of  partnership  was  res  judicata  or  not, 
-would  .not  have  .arisen;  but  on  remand  the  lower  Appellate  Court  has 
found  upon  the  evidence  on  the  record,  that  the  allegation  of  the  appel- 
lant, that  he  was  a  partner  in  the  ticca  transaction  with  the  defendants, 
was  established.  We  have,  therefore,  now  to  decide  the  question  of  res 
judicata. in  this  case.  . 

We  are  of  opinion  that  the  Subordinate  Judge,  Baboo  Troylokya  Nath 
Mitter,  was  not  right  in  dismissing  the  appeal,  and  the  appellant's  suit 
upon  the  ground  that  it  was  barred  by  s.  13  of  the  Civil  Procedure  Code. 
Section  13  says  that  no  Court  shall  try  any  suit  or  issue  in  which  the 
matter  directly  and  substantially  in  issue  has  been  directly  and  substan- 
tially in  issue  in  a  former  suit  between  the  same  parties,  or  between  parties 
under  whom  they  claim.  Now  the  suit  for  an  account  was  not  brought 
on  the  same  cause  -of  action  as  the  suit  for  rent.  What  was  contended 
for  was  that  the  issue  as  to  partnership  could  not  be  decided  on  the 
evidence  by  the  appellate  Court  because  that  issue  had  been  decided 
against  the  appellant  in  the  Munsif's  Court  in  the  rent  suit,  and  no 
appeal  had  been  preferred  against  the  decision  of  the  Munsif  in  that  suit. 
Now  s.  13  says  that  no  Court  shall  try.  any  issue  which  has  been  directly 
and  substantially- in  issue: in  a  former  suit  between  the  same  parties.  I  oinit 
the. \vord-  *'  suit/.':  because  the. question  whether  the  present  suit  could  be  de- 
cided does  not  arise.  -Now  in  this  case  we.  know  .that  [237]  that  issue  was 
tried  :  by  .the  .  Court  of  first  instance.  There  was  no  bar  at  the  time  under 
s.  13,  because,  at  that  time  that  issue  had  not  been  tried  and  decided,  and 
therefore  could  be  no  bar  under  s.  13  when  the  trial  was  held  in  the  Court 
of  first  instance.  That  being  so,  and  the  first  Court  having  decided  the  case 
on  the  evidence,. .we  are  of  opinion  that  the  appellate  Court  was  bound  to 
decid?  the  appeal  also.  upon.  the.  evidence.  That  Court  was  not  holding 
a  trial  of  the  issue,  and  therefore  s.  13  could  not  apply.  The  Subordinate 
Judge  was  deciding  the  suit  in  appeal,  the  issue  having  been  already 
tried  in  the  Court  of  first  instance  ;  and  therefore  the  words  of  s.  13 
do-  not-  warrant  the  decision  of  the  first  appellate  Court  to  the  effect 
that  in  that  Court  the  matter  was  not  open  between  the  parties.  Nor 
on  general  principles  do  we  think  that  the  view  taken  by  the  lower  appel- 
late Court  can  be  supported.  The  Court  of  first  instance  tried  the  two 
suits-  together,,  and  upon  the  evidence  taken  in  .botlv  the  evidence  taken  in 
the-  one  suit  being  considered  as  evidence  taken  in  the  other  by  consent  of 
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the  parties,  and  came  to  a  certain  conclusion.  The  appellant  before  us, 
who  was  plaintiff  in  one  of  the  suits  and  defendant  in  the  other,  did  not 
think:  it  worth  his  while  to  appeal  in  one  of  these  suits,  but  he  did  appeal 
against  the  conclusion  at  which  the  lower  Court  had  arrived  in  the  other 
suit,  and  we  do  not  see  any  valid  reason  why  the  appellant  should  be 
deprived  of  his  right  to  have  the  opinion  of  the  appellate  Court  on  a  ques- 
tion which  had  been  considered  and  decided  by  the  Court  of  first  instance. 
We  are,  therefore,  of  opinion  that  s.  13  was  not  a  bar  to  the  appellate 
Court's  deciding  the  point  on  the  evidence,  and  as  that  Court  has  decided  in 
favour  of  the  appellant  that  he  was  a  partner  in  the  ticci  transaction,  the 
case  will  now  go  back  to  the  Munsif  to  dispose  of  it  and  try  all  the  remain- 
ing issues  arising  in  the  case.  The  costs  of  this  appeal  will  be  costs  in  the 
cause,  and  will  abide  the  final  result. 


1888 

DEC.  3. 

:  APPEL- 

V    tATE 

CIVIL. 

16  C.  233. 


H.  T.  H. 


Appeal  allowed  and  case  remanded. 


[238] 


16  C.  238. 
ORIGINAL  CRIMINAL. 


Before  Sir  IV.  Comer  Petheraml  Kt.,  Chief  Justice,  Mr.  Justice 
Wilson  and  Mr.  Justice  Norris. 


QUEEN-EMPRESS  r.  BARTON.  ":;      [7th  February,  1889.] 

Merchant  Shipping  Act,  1854  (17  and  18  Vic,  c.  104),  s.  267— Trial  of  British  Sea- 
men for  offences  committed  on  .  British  ship  on  the  High  Seas — Procedure  at 
such  trial — Murder — Admiralty  Courts — British  Seamen  on  British  ship — 
Letters  Patent,  High  Court  1865,  cl.  26 — Case  certified  by  Advocate-General. 

A  British  seaman,  who  stood  charged  with  the  murder  of  a  fellow  sailor  on 
board  a  British  ship  on  the  high  seas,  was  tried  by  a  Judge  of  the  High  Court, 
under  the  Code  of  Criminal  Procedure  ;  the  chief  evidence  against  the  prisoner 
being  that  given  in  the  depositions  of  the  Captain  and  Second  Officer  of  the  ship, 
taken  on  commission  ;  this  evidence  was  admitted  in  evidence  and  the  prisoner 
was  convicted  and  sentenced. 

-  It  was  objected,  .that,  under  s.  267-  of  the  Merchant  Shipping  Act  of  1854, 
the  prisoner  ought  to  have  been  tried  in  every  respect,  as  though  the  trial  had 
been  held  at  the  Central .  Criminal  Court  in  London,  and.  that  the  .law  of 
evidence  to  be  applied  was  that  prevailing  in  England,  Held,  on  a  case 
certified  by  the  Advocate-General  under  cl.  26  of  the  Letters  Patent,  that 
the  prisoner  had  been  properly  tried  according  to  the  ordinary  practice  of  the 
High  Court,  and  that  the  evidence  was  admissible  against  him. 

[R.,  24  C.  551  -(556)  ;,  5   L.B.R.  221  =  4  Bur.   L.  T.  58  =  10  Ind;  Cas.  705^12  cir.  L.J. 
198.]. 

CASE  certified  by  the  Advocate-General  (Sir  Charles  Paul)  under  cl.  26 
of  the  Letters  Patent  of  1865. 

"""William  Barton   was  indicted   before  Mr.  Justice  Norris  at  the  6th 

Criminal  Sessions.,  of  1888,    for  the   murder   of  one  William  Malone  on 

board   the  '  British  ship   Desdewona  on  the  high  seas  on  the  2nd  July  1888. 

"  The  indictment,  as  originally  framed,  was  to  the  following  effect  :-r^- 

"  'That  the  said  William  Barton  on  or  about  the  2nd  July  1888,  upon 

the   high   seas   and   within   the   Admiralty  jurisdiction   of  this  Court,  on 

board    the  British   ship  Desdemona,   feloniously,    wilfully   and   of    malice 

aforethought,   did  kill   and  murder  one  William  Malone,  a  seaman  of  the 

said   ship,  against  the   form    of   the  statute  [239]  in  such  case  made  and 

*  Original  Criminal  Case,  No.  2  of  the  6th  Criminal  Sessions  of  1888. 
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1889       provided  and  against  the  peace  of  our  Lady  the  Queen,   Her   Crown   and 
FEB.  7.     Dignity.1 

««  An  objection  was  taken  at  the  trial  that  the  indictment  ought    to   be 

ORIGINAL  anien(je£j  by  inserting  the  words  «  being  then  a   British  seaman  on  board  a 
CRIMINAL.  British  ship,  to  wit,  the  Desdemotia  '  after  the  words  «  William    Barton  '    in 
16  c  238     *^e   said   indictment.     The  amendment  was  acceded  to  by  the  Crown,  and 
the  indictment  altered  accordingly. 

"  The  Counsel  for  the  prosecution  having  opened  the  case  proposed  to 
put  in  evidence. 

(1)  "  The  return  of    a  Commission  directed  to  the   Chief   Presidency 
Magistrate  for   the  examination  of  the  Captain,  Chief  and  Second  Officers 
of  the  said  ship  who  were  not  present  in  this  country. 

(2)  "  The  deposition  taken   at  the   Police  Court   of  one   Benjamin 
Moram,  sail-maker  on  board  the  said  ship,  who  had  been  permitted    by  the 
Crown  to  leave  with  the  said  vessel. 

"  Such  Commission  had  been  directed  by  Mr.  Justice  Trevelyan  to 
issue  under  s.  503  of  the  Code  of  Criminal  Procedure. 

"  It  was  objected  by  the  Counsel  for  the  prisoner,  that,  under  s.  267  of 
the  Merchant  Snipping  Act  of  1854,  he  ought  to  be  tried  in  every  respect 
as  if  he  was  being  tried  at  the  Central  Criminal  Court  in  London,  and 
more  especially  that  the  law  of  evidence  to  be  applied  to  this  case  was  that 
prevailing  in  England.  Under  the  law  prevailing  in  England  both  these 
pieces  of  evidence  would  have  been  inadmissible  against  the  prisoner. 

"  The  267th  section  of  the  Merchant  Shipping  Act  of  1854  is  as 
follows  :  '  All  offences  against  property  or  person  committed  in  or  at  any 
place,  either  ashore  or  afloat,  out  of  Her  Majesty's  dominions  by  any  master, 
seaman,  or  apprentice  who,  at  the  time  when  the  offence  is  committed,  is 
or  within  three  months  previously,  has  been,  employed,  in  any  British 
ship  shall  be  deemed  to  be  offences  of  the  same  nature  respectively,  and  be 
liable  to  the  same  punishments  respectively,  and  be  enquired  of,  heard, 
tried,  determined  and  adjudged,  in  the  same  manner,  and  by  the  same 
Courts  and  in  the  same  places,  as  if  such  offences  had  been  committed 
within  the  jurisdiction  of  the  "Admiralty  of  England  [240]  and  the  cost  and 
expenses  of  the  prosecution  of  any  such  offence  may  be  directed  to  be  paid 
as  in  the  case  of  costs  and  expenses  of  prosecutions  of  offences  committed 
within  the  jurisdiction  of  the  Admiralty  of  England,' 

"  The  learned  Judge  admitted  the  evidence  subject  to  further  dis- 
cussion, and  such  evidence  was  read  on  behalf  of  the  prosecution  accord- 
ingly. 

"  The  prisoner  was  found  guilty  of  manslaughter  by  the  jury,  and  was 
sentenced  by  the  Court  to  penal  servitude  for  life  ;  the  learned  Judge  re- 
fused  to  reserve  the  point,  but  referred  Counsel  for  the  prisoner  to  myself 
under  the  26th  clause  of  the  Letters  Patent. 

"  The  Counsel  of  the  prisoner  has  appeared  before  me,  and  represented 
the  above  facts,  and  upon  them  I  am  of  opinion  that  the  question, 
whether  the  prisoner  should  have  been  tried  under  the  provisions  of 
s.  267  of  the  Merchant  Shipping  Act  of  1854  (17  and  18  Vic.,  c.  104)  accord- 
ing to  the  English  law,  and  whether  the  evidence  so  given  was  admissi- 
ble against  hinl  is  a  doubtful  one  and  one  that  should  be  further  considered 
by  the  High  Court,  and  I  do  certify. 

(Sd)  G.  C.  PAUL, 

Advocate. General." 

At  the  hearing. 

Mr.  Graham,  appeared  for  the  prisoner. 
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The  Standing  Counsel  Mr.  Phillips,  for  the  Crown.     .     •  1889 

Mr.  Graham — Under   s.    267   of  the  Merchant  Shipping  Act,  1854,  the       FEB.  7. 

prisoner  should  have  been  tried  as  he  would  have  been  tried  had   the   trial         

been  held  at  the  Central  Criminal  Court  in  London.  That  section  has  never    ORIGINAL 
been  amended  in  any  way,  and  is  still  in  force.     There  has   never    been    a    ^R1M1NAL- 
case  of  a  seaman  having  been  tried  by  a  High  Court  in  India  for  an  offence     lg  Q  033 
committed    on   the   high    seas,   and   I  submit  he  should  have  been  tried  as 
though  the  trial  were  being  held  at  the  Old  Bailey. 

[NoRRis,  J. — No  objection  was  taken  to  any  part  of  the  proceedings 
save  the  reading  of  the  Commission  and  the  deposition  put  in  by  the 
Crown.] 

[WILSON,  J. — Jurisdiction  is  not  affected  by  procedure.] 

Then  I  say  that  there  was  jurisdiction,  but  the  prisoner  was  not  [241] 
tried  according  to  s.  267  of  the  Merchant  Shipping  Act.  The  words 
"  heard  and  determined  "  mean  "  heard  and  determined  according  to  the 
common  law  of  England."  Bacon's  Abridgment,  Tit.  Statute. 

In  Queen  v.  Thompson  (1)  the  majority  of  the  Court  held  that  in 
prosecuting  a  British  subject  for  in  offence  committed  on  board  a  British 
ship  upon  the  high  seas,  the  procedure  must  be  that  of  the  local  Court 
trying  the  case  ;  but  Phear,  J.,  stated  that  s.  267  of  the  Merchant 
vShipping  Act,  1854,  did  not  apply  to  the  case,  but  agreed  that  s.  21  of 
18  and  19  Vic.,  c.  91,  did  apply,  and  that  under  that  Act  the  procedure 
referred  to  therein  meant  the  procedure  of  the  ordinary  original  criminal 
jurisdiction  of  the  Court.  But  it  seems  that  s.  21  does  not  apply  to 
"  master,  seaman  or  apprentices,"  as  that  section  uses  the  words  "  any 
person "  instead.  In  the  case  of  Queen  v.  Thompson  (1)  he  was  not 
described  as  a  master,  seaman  or  apprentice.  The  case  of  Reg  v.  Elmstone 
(2)  follows  Phear,  J.'s  decision,  and  lays  down  that  s.  267  applies  only  to 
seamen  of  British  ships. 

[NoRRis,  J. — Neither  of  these  sections  says  that  when  a  British 
seamen  is  in  Calcutta  and  when  the  Legislature  say,  that  he  shall  be  tried 
by  nine  jurymen,  that  the  Court  shall  break  the  law  and  try  him  by 
twelve  jurymen  as  in  England.] 

Where  there  are  general  and  particular  statutes,  the  general  statute 
cannot  derogate  from  the  particular. — Hawkins  v.  Gather  colt  (3),  Garnett 
v.  Bradley  (4).  Section  267  has  been  on  the  Statute  book  since  1844, 
being  substantially  s.  58  of  7  and  8  Vic.,  c.  112,  the  preamble  of  which 
states  its  object,  viz.,  to  afford  merchant  seamen  all  due  encouragement 
and  protection.  This  is  an  Act  passed  for  the  benefit  of  a  particular  class. 

[PETHERAM,  C.J. — The  only  question  is  how  to  construe  the  words 
"  in  the  same  manner,"  in  s.  267.  Do  they  not  mean  in  the  same 
manner  as  if  the  offence  had  been  committed  within  the  jurisdiction  of 
the  Court  of  Admiralty  in  England  ?]  Section  267  controls  the  act  of  this 
Court. 

[WILSON,  J. — Does  not  12  and  13  Vic.,  c.  96,  affect  the  section  ?  That 
is  a  general  statute  and  meets  the  case  of  persons  who  [242]  are  not  provi- 
ded for  by  any  other  statute.  In  Queen  v.  Anderson  (5)  the  whole  argument 
was  an  endeavour  to  show  that  s.  267  did  not  apply  to  an  American 
seaman  on  a  British  ship,  and  the  offence  was  committed  70  miles  up  the 
Garonne.  Section  21  of  18  and  19  Vic.,  c.  91,  s.  11  of  31  and  31  Vic., 
c.  124,  must  be  read  together,  they  were  all  discussed  in  Reg  v.  Elmstone  (2), 

(1)  1  B.  L.  R.  O.  Cr.  1.          (2)7  B.  H.C.  R.  Cr.  89.         (3)  24  L.  J.  Ch.  332, 
(4)  L.  R.  3  App.  Cas.  952.      (5)  L.  R.  2  Cr.  Cas.  Res.  161. 
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1889       and   Westropp,   J.,    held  that   the  effect  of  the  Act  of  1855  was  to  provide 

FEB.  7.      for   British   subjects   other   than   seamen    committing   crimes   on    British 

ships,   and    that   the   Act   of    1867    was   to   provide   for    British   subjects 

ORIGINAL  committing  offences  on  board  foreign  ships  to  which  they  did  not  belong. 

CRIMINAL.  ^he   standing   Counsel   (Mr.    Phillips),  for  the  Crown,  was  not  called 


16  C   233      uP°n< 

The   following   opinions    were   delivered    by   the   Court    (PETHERAM 

C.J.,  WILSON  J.,  and  NORRIS,  J.):  — 

OPINIONS. 

PETHERAM,  CJ.  —  The  facts  are  stated  in  the  case  certified  by  the 
Advocate-General,  and  it  is  not  necessary  to  re-state  them  here. 

It  was  argued  before  us,  that,  under  the  provisions  of  the  Merchant 
Shipping  Act,  1854,  s.  267,  the  prisoner  should  have  been  tried  in  every 
respects  as  if  he  had  been  tried  at  the  Central  Criminal  Court  in  London, 
and  the  cases  of  Queen  v.  Thompson  (1)  and  Reg.  v.  Elmstone  (2)  were 
cited  and  relied  on  on  behalf  of  the  prisoner.  As  to  ihose  cases,  I  think  it 
enough  to  say  that  the  words  relied  on  were  obiter  dicta  only,  and  that 
in  the  result  the  Court  held  in  each  case  that  the  prisoners  were  properly 
tried  according  to  the  procedure  of  the  Court  before  which  the  trial  took 
place,  so  that  both  cases  are  authorities  against  the  view  which  was 
pressed  upon  us. 

The  question,  however,  depends  upon  the  true  construction  of  the 
statutory  law.  The  Merchant  Shipping  Act,  1854,  by  no  means  contains 
.  the  whole  of  the  legislation  on  the  subject,  and  when  the  whole  of  the 
enactments  are  considered,  I  think  the  matter  is  free  from  doubt. 

The  first  statute  in  point  of  time  which  it  is  necessary  to  notice 
Is  12  and  13  Vic.,  c.  96,  s.  1.  That  Act  provides  that  if  [243]  any  person 
is  charged  in  any  colony  with  an  offence  committed  on  the  seas,  he  shall 
be  dealt  with  there,  as  if  the  offence  had  been  committed  within  the 
limits  of  the  local  jurisdiction  of  the  Courts  of  Criminal  Justice  of  such 
colony. 

Next  in  order  of  time  comes  the  Merchant  Shipping  Act,  1854,  17 
and  18  Vic.,  c.  104,  s.  267.  That  section,  so  far  as  it  is  material  to  the 
present  question,  provides  that  all  offences  committed  afloat  against  a 
person,  by  any  seaman  employed  in  any  British  ship,  shall  be  inquired 
of,  heard,  and  tried  in  the  same  manner  as  if  such  offences  had  been  com- 
mitted within  the  jurisdiction  of  the  Admiralty  of  England. 

The  next  statute  on  the  subject  is  the  Merchant  Shipping  Amend- 
ment Act,  1855,  18  and  19,  Vic.,  c.  91.  Section  21  provides  that  if  any 
British  subject  charged  with  having  committed  any  crime  or  offence  on 
board  any  British  ship  on  the  high  seas  is  found  within  the  jurisdiction 
of  any  Court  of  Justice  within  Her  Majesty's  dominions,  which  would 
have  had  jurisdiction  to  try  the  case  if  the  offence  had  been  committed 
\vithinitsjurisdiction,  [such  Court]  shall  have  jurisdiction  to  try  the 
case  as  if  the  offence  had  been  committed  within  its  jurisdiction. 

The  next  enactment  is  23  and  24  Vic.,  c.  88.  It  extends  the  pro- 
.  visions  of  12  and  13  Vie.,  c.  96,  to  India. 

The  last  enactment  on  the  subject  is  contained  in  the  Merchant 
Shipping  Act,  1867,  30  and  31  Vic.,  c.  124.  Section  11  of  this  Act  provide? 
that,  if  any  British  subject  commits  any  offence  on  board  any  British  ship 
or  on  board  any  foreign  ship  to  which  he  does  not  belong,  any  Court  of 

(1)  1  B.  L.  R.  O,  Cr.  1,  (2)7B.  H.  C.  R.  Cr.89. 
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Justice  in  Her  Majesty's  dominions,  which  would    have  had   cognizance  of        1889 
such  offence,  if  committed  on  board  a  British    ship  within  the   limits  of  its       FEB.  7. 
ordinary  jurisdiction,    shall  have    jurisdiction    to  hear  and    determine  the 
case.  ORIGINAL 

If  the  whole  of  these  enactments  apply  to  the  case  of  an  offence  com-  CRIMINAL. 
mitted  by  a  British  seaman  on  board  a  British  ship  on  the  high  seas,  i6*c~238 
it  is  clear  that  the  case  must  be  tried  by  the  Court  before  which  the  trial 
takes  place  according  to  its  own  procedure,  as  both  the  12  and  13  Vic., 
c.  96,  and  the  Merchant  Shipping  Amendment  Act,  1855,  expressly  provide 
that  the  Court  to  which  the  jurisdiction  to  try  the  case  is  given, 
shall  have  the  same  jurisdiction  as  if  [244]  the  offence  had  been  committed 
within  the  limits  of  its  local  jurisdiction.  And  it  has  not  been  argued 
before  us  that  this  would  not  be  the  case,  but  it  has  been  contended  that 
as  s.  267  of  the  Act  of  1854  is  for  the  benefit  of,  or  at  least  has  reference 
to,  a  particular  class,  the  general  legislation  contained  in  the  other  statutes 
cannot  operate  to  control  the  effect  of  that  section.  I  cannot  accede  to 
this  argument,  because  I  think  that  the  section  is  only  a  part  of  the 
legislation  intended  to  give  various  Courts  in  Her  Majesty's  dominions 
jurisdiction  to  try  offences  committed  on  the  high  seas,  and  is  not  for 
the  benefit  of  any  particular  class.  I  think,  however,  that  even  if  s.  267 
is  read  alone,  it  does  not  bear  the  construction  sought  to  be  placed 
upon  it  by  Mr.  Graham.  If  the  section  is  read  without  any  portion 
of  it,  except  those  which  relate  to  the  expression  "  in  the  same  manner,  " 
it  will  read  that  offences  committed  by  seamen  employed  in  a  British 
ship  afloat,  out  of  Her  Majesty's  dominions,  shall  be  tried  in  the  same 
manner  as  if  the  offence  had  been  committed  within  the  jurisdiction  of 
the  Admiralty  of  England.  This  in  my  opinion  must  mean,  shall  be  tried 
by  the  same  Court  which  would  have  tried  the  case  if  the  offence  had 
been  committed  within  the  jurisdiction  of  the  Admiralty  of  England,  but 
does  not  in  any  way  affect  the  practice  of  the  Court  to  which  the  jurisdic- 
tion is  given.  For  these  reasons  I  think  that  the  prisoner  was  properly 
tried  according  to  the  ordinary  practice  of  this  Court,  and  that  the  evidence 
was  properly  admitted. 

WILSON,  J. — I  am  of  the  same  opinion,  and  I  think  that,  when  the 
statutes  are  looked  at  in  their  natural  connection,  there  cannot  be  any 
doubt  about  the  matter. 

The  question  before  us  is,  whether  the  prisoner   ought  to   have   been 
tried,  not  according  to  the  course  of  procedure  followed  by  our  own  Court,, 
but  by  such  a  course  of  procedure  as    would  have   been   followed   by   the 
Courts  which  ordinarily  exercise  criminal  jurisdiction  in  England  in   cases 
within  the  jurisdiction  of  the  Admiralty. 

There  are  two  Acts  which  deal  with  the  general  question  as  to  how 
criminal  offences,  committed  within  the  jurisdiction  of  the  Admiralty,  are 
to  be  tried  here  and  elsewhere.  The  first  is  [245]  12  and  13  Vic.,c.  96, 
which,  in  its  first  section,  provides  in  substance  that  criminal  offences 
committed  within  the  jurisdiction  of  the  Admiralty  are  to  be  tried  in  any 
Colonial  Court,  in  the  same  manner  as  if  the  offence  had  been  committed 
within  the  ordinary  jurisdiction  of  such  Court.  Then  there  is  Act  23  and 
24  Vic.,  c.  88,  which  extends  this  provision  to  India,  declaring  that  India 
is  to  be  regarded  as  a  colony  within  the  meaning  of  the  earlier  Act. 

These  Acts  have  been  construed  both  by  this  Court  in  Queen  v. 
Thompson  (1)  and  by  the  Bombay  High  Court  in  Reg.  v.  Elmstone  (2), 

(1)  1  B.L.R.O.Cr.  1,  (2)  7  B.H.C.R.Cr.  89, 
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1889       an^  it  seems  to  me  that    the  effect   of  these  cases,    so  far    as    procedure  is 
FEB.  7.     concerned,  is  to  say  that  offences   committed  within    the  jurisdiction  of  the 
Admiralty   are  to  be   tried  by  the    Indian  Courts   according   to  the  course 
ORIGINAL  Of  tnejr  ovvn  procedure. 

CRIMINAL.  Having  thus   ascertained    the   general   rule  for    the   trial  of  offences 

ifi"c~238     committed  within  the   jurisdiction  of   the  Admiralty,    we  come   next  to  the 

particular  provisions  in  the   several    Merchant   Shipping  Acts   which  deal 

with  cases  which  either  do  not   or  may   not  fall    within  the   ancient   juris- 

diction of  the  Admiralty. 

The  first  of  these  is  the  section  of  the  Merchant  Shipping  Act,  1854, 
17  and  18  Vic.,  c.  104,  upon  which  reliance  has  been  placed,  namely, 
s.  267.  This  section  deals  with  cases  which  might  or  might  not  fall  within 
the  Admiralty  jurisdiction.  It  deals  with  offences  committed  by  British 
seamen  either  ashore  or  afloat  out  of  Her  Majesty's  dominions.  The  next 
Act  is  the  Merchant  Shipping  Act,  1855,  18  and  19  Vic.,  c.  91,  s.  21, 
which  goes  a  step  further  and  deals  with  offences  committed  by  any 
British  subject  on  board  a  British  ship  on  the  high  seas  or  in  a  foreign 
•  port,  or  by  a  foreigner  on  board  a  British  ship  on  the  high  seas.  And 

s.  11  of  the  Merchant  Shipping  Act,  1867,  30  and  31  Vic.,  c.  124,  goes  on 
to  create  a  further  extension  because  it  includes  cases  not  only  of  offences 
committed  on  board  British  ships  but  offences  committed  by  British 
subjects  on  board  foreign  ships  to  which  they  do  not  belong.  It  seems 
to  me  that  the  real  intention  of  these  sections  is  not  to  interfere  with  the 
course  of  procedure  laid  down  in  the  General  Act,  23  [246]  an^  24  Vic., 
c.  88,  but  to  secure  that,  in  cases  analogous  to  those  of  offences  committed 
within  the  jurisdiction  of  the  Admiralty,  though  not  strictly  within  it,  the 
same  rules  of  procedure  shall  apply. 

NORRIS,  J.  —  I  am    of   the   same    opinion    and    substantially    for    the 
reasons  given  by  my  brother  Wilson. 

T.  A.  P. 


16  C.  246. 
APPELLATE  CIVIL. 

Before  My.  Justice  O'Kinealy  and  My.  Justice  Tvevelyan. 


PORESH  NATH  MOJUMDAR  (Defendant)  v.  RAMJODU 

MOJUMDAR    AND    ANOTHER   (Plaintiffs).* 

[8th  February,  1889.] 

Redemption,  right  of— Foreclosure  decree— Order  absolute-Redemption  of  mortgage 
before  order  absolute— Transfer  of  Property  Act  (IV  of  1882),  s.  87. 

In  a  foreclosure  action,  the  mortgagor  can  redeem  at  any  time  until  the  order 
absolute  is  made  under  s.  87  of  the  Transfer  of  Property  Act,  1882. 

[Diss.,  13  M.  267  (269);  13  A.  278  (282)  (F.B.)  ;  19  A.  180  (185)  =  17  A.W  N.  11  ;  25  M. 
244  (290)  (F  B.)  ;  F..  L.B.R.  (1893—1900)  174  (177)  ;  1  OC.  91  (92)  ;  27  C.  705 
(708)  ;  3  C.L.J.  533  (536)  ;  Appr.,  2]  C.  818(824);  20  A.  375  (377  =  18  A.W. 
N.  78  ;  20  A.  446  =  18  A.W.N.  112;  Cons.,  9  C.P.L.R.  78  (79);  19  M.  40 
(F.B.)  ;  2  N.L.R.  137  (141);  R.,  16  B.  243  (248);  3  Bur.  L,T.  2=8  Ind.  Cas.  592 
(593)  ;  7  C.P.L.R.  40  (41)  ;  9  C.P.L.R.  75  (77)  ;  22  C.  931  (935)  ;  23  C.  682  (685); 
21  M.  364  (365)  ;  22  B.  771  (7'/3)  ;  5  O.C.  251  (253);  2  O.  C.  37  (42)  ;  20  A.  358 
(361)  =  18  A.W.N.  67  ;  12  C.P.L.R.  101  (102)  ;  U  B.R.  (1897—1901),  Vol.  II, 

*  Appeal  from  Order,  No.  380  of  1888,  against  the  order  of  F.  E.  Pargiter,  Esq., 
Judge  of  Jessore,  dated  the  28th  of  June  1888,  reversing  an  order  of  Baboo  Bunwari 
Lai  Bannerjee,  Munsif  of  Jhenidah,  dated  the  5th  of  May  1888. 
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582  (584);  5  O  C.  82  (84)  ;  31  C.  332  (P.C.)«=8  C.W.N.  609  (611)  ;  1  A.L.J.  300 
(301)  ;  27  A.  501  (F.B.)  =  2  A  L.J.  180  (187)  =  A.W.N.  (1905)  70;  7  A.L.J.  953=7 
Ind.  Cas.  50;  36  C.  122=8  C.L.J.  547  =  1  Ind.  Gas.  780=13  C.W.N.  26  N.] 

ON  the  4th  January  1886  Ramjodu  Mojumdar  and  another 
(mortgagees)  obtained  an  ex  pavte  decree  for  foreclosure  under  s.  86  of  the 
Transfer  of  Property  Act,  1882,  against  Poresh  Nath  Mojumdar  (the  mort- 
gagor), six  months'  time  being  allowed  for  the  payment  of  the  mortgage 
debt.  The  six  months  provided  in  the  decree  expired  on  the  4th  July 
1886,  and  the  mortgage  debt  was  not  repaid.  The  mortgagees,  without 
having  previously  obtained  an  order  under  s.  87  of  the  Transfer  of  Property 
Act,  1882,  making  the  foreclosure  decree  absolute,  obtained  an  order  for 
possession  of  the  mortgaged  property  in  December  1886,  and  got  posses- 
sion accordingly  on  the  14th  January  1837. 

In  May  1887  the  mortgagor  Poresh  Nath  Mojumdar  made  an  applica- 
tion to  the  Munsif  of  Jhenidah  to  be  allowed  to  redeem  the  mortgaged 
property,  having  paid  the  amount  of  the  mortgage  debt  and  costs  into 
Court.  The  Munsif  was  of  opinion  that  the  order  of  December  1886, 
giving  possession  to  the  mortgagees,  was  illegal,  according  to  the 
provisions  of  s.  87  of  the  [247]  Transfer  of  Property  Act ;  and,  as 
no  order  making  the  foreclosure  decree  absolute  had  been  obtained  under 
that  section  the  mortgagor  was  entitled  to  redeem.  Accordingly,  on  the 
5th  May,  he  made  an  order  for  redemption.  From  this  order  the  mort- 
gagees appealed  to  the  District  Judge  of  Jessore,  who  reversed  the  order 
of  the  Munsif  for  the  following  reasons :  "  Section  86  expressly  states 
that  if  payment  is  not  made  within  the  fixed  time,  the  defendant  shall  be 
absolutely  debarred  of  all  right  to  redeem  the  property.  Section  87  gives  the 
Court  power  to  enlarge  the  time,  but  in  the  absence  of  this  extension,  there 
appears  to  be  no  liberty  allowed  the  debtor  to  redeem  after  time.  The 
wording  of  the  section  is  noteworthy.  It  declares  that  the  decree  shall 
debar  the  debtor  of  all  right  to  redeem  after  the  fixed  time,  whereas  it  only 
says  that  on  the  lapse  of  that  time  the  decree-holder  may  apply  for  the 
decree  absolute,  and  again  if  he  does  apply  the  Court  shall  grant  it." 

Poresh  Nath  Mojumdar  appealed  to  the  High  Court. 

Mr.  B.  Chakravarti  and  Baboo  Jadttb  Chunder  Seal,  for  the  appellant. 

Baboo  Srinath  Das,  for  the  respondents. 

Mr.  Chakravarti, — The  judgment  of  the  lower  Court  is  wrong.  As 
to  the  nature  of  a  mortgage  decree,  see  Seton  on  Decrees,  4th  Ed.,  pp.  1035, 
1089.  The  form  of  decree  in  a  mortgage  suit  under  s.  86  of  the  Transfer 
of  Property  Act,  1882,  has  been  taken  from  the  common  form  in  use  in 
England — Macpherson  on  Mortgages,  7th  Ed.,  pp.  692-4.  The  Courts  of 
^Equity  in  England  can  re-opeu  a  foreclosure  even  after  the  final  order — 
Coote  on  Mortgages,  4th  Ed.,  pp.  1024,  1026,  and  cases  cited  there. 
Campbell  v.  Holyland  (1)  shows  that  in  a  foreclosure  suit  a  mortgagor  can 
redeem  even  after  the  order  for  foreclosure  absolute.  At  all  events  there  is 
no  doubt  that  he  can  redeem  before  the  order  absolute  has  been  made  under 
s.  87  of  the  Transfer  of  Property  Act,  1882.  See  Thompson  v.  Grant  (2), 
and  Senhouse  v.  Earl  (3). 

It  is  always  a  matter  of  discretion  whether  time  ought  to  be  extended 
to  allow  the  mortgagor  to  redeem  under  s.  87.  The  Judge  here  has 
ignored  s.  87  altogether. 

[248]  Baboo  Srinath  Das,  for  the  respondents. — Section  86  says  that 
the  defendant  in  a  foreclosure  suit  shall  be  absolutely  debarred  of  all  right 
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to  redeem  after  the  lapse  of  six  months  from  the  date  fixed  by  the  Court 
for  payment  of  principal  and  interest  secured  by  the  mortgage.  It  is  not 
open  to  the  mortgagor  after  the  lapse  of  this  fixed  period  to  come  in  and 
offer  to  redeem.  Mere  effluxion  of  time  extinguishes  his  right  to  do 
so. 

There  is  no  obligation  on  the  mortgagee  to  make  the  application  for 
order  absolute  contemplated  by  s.  87.  The  Legislature  uses  the  word 
"  may  "  in  this  section,  whereas  it  uses  "  shall  "  in  s.  86.  Effluxion  of  the 
time  makes  the  decree  absolute. 

The  judgment  of  the  Court  (O'KiNEALY  and  TYEVELYAN,  JJ.)  was 
as  follows : — 

JUDGMENT. 

In  this  case  a  decree  for  foreclosure  was  made  in  the  ordinary  form 
under  s.  86  of  the  Transfer  of  Property  Act.  Subsequently  the  plaintiff, 
without  taking  any  proceedings  under  s.  87,  obtained  an  order  for  posses- 
sion of  the  property  and  got  possession  accordingly.  There  were  then 
some  proceedings  with  reference  to  setting  aside  the  decree  which  are  not 
material  to  the  present  purpose. 

Subsequently  the  appellant  before  us,  the  mortgagor,  made  an  ap- 
plication to  be  allowed  to  redeem  this  property.  The  application  was 
allowed  by  the  Munsif  on  the  ground  that  no  order  had  been  obtained  under 
the  provisions  of  s.  87  of  the  Transfer  of  Property  Act,  but  the  District 
Judge  on  appeal  set  aside  that  order  and  dismissed  the  application  for 
redemption. 

We  think  the  Judge  was  wrong  in  the  order  that  he  made,  and  that 
the  Munsif  was  right.  The  terms  of  s.  86  have  been  taken  apparently 
from  the  terms  of  the  decree  which  was  formerly  made  in  the  Court  of 
Chancery  in  England,  and  there  is  no  doubt  that,  under  the  procedure  of 
that  Court,  the  mortgagor  was  entitled  to  redeem,  at  any  rate,  up  to  the 
final  order  of  foreclosure.  There  is  authority  showing  that,  even  when  that 
final  order  was  made,  the  mortgagor  could  redeem  ;  but  for  the  present 
purpose  it  is  not  necessary  to  consider  those  cases.  Apart,  however,  from 
the  English  cases,  it  is  quite  clear  that  the  Legislature  in  enacting 
s.  87  intended  to  give  some  effect  to  it,  but  if  the  respondents' 
contention  were  right,  this  section  would  be  of  no  effect,  and  s.  86 
[249]  plus  non-payment  of  the  money  would  give  a  right  of  possession. 
Section  87  of  the  Transfer  of  Property  Act  provides  that  if  the  pay- 
ment be  not  made  within  the  time  fixed  in  the  decree,  "  the  plaintiff  may 
apply  to  the  Court  for  an  order  that  the  defendant,  and  all  persons 
claiming  through  or  under  him,  be  debarred  absolutely  of  all  right  to 
redeem  the  mortgaged  property."  That  means  that  without  such  an. 
order  the  defendant  would  not  be  debarred  of  all  right  to  redeem  the 
mortgaged  property.  The  fact  that  the  Legislature  allowed  the  plaintiff 
to  apply  for  such  an  order,  shows  that,  without  that  order,  the  right  to 
redeem  would  not  be  taken  away.  Section  87  goes  on  to  say  :  "and  the 
Court  shall  then  pass  such  order,  and  may,  if  necessary,  deliver  possession 
of  the  property  to  the  plaintiff.  "  If  the  property  be  not  redeemed,  the 
Court  would  have  to  pass  an  order  absolute.  It  seems  quite  clear  to  us 
that  the  fact  of  the  Legislature  having  made  the  provision,  requiring  an 
order  absolute  to  be  made,  makes  the  earlier  order  simply  an  order  nisi,  and 
the  mortgagor  can  at  any  time  until  the  order  absolute  is  made,  redeem 
his  property.  It  was  always  the  procedure,  both  in  England  and  here,  that, 
until  there  was  an  order  that  absolutely  debarred  the  mortgagor  from  his 
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rights,  he  could  redeem.  Of  course  the  Court  might  put  him  on  terms  if 
there  had  been  any  delay,  but  there  is  no  doubt  that  until  there  is  an  order 
taking  away  his  right  he  is  entitled  at  any  time  to  redeem. 

As  to  interest,  it  seems  that  the  mortgagee  obtained  possession  on  the 
14th  January  1887.  The  six  months  provided  in  the  decree  expired  on  the 
4th  July  1886  and  the  applicant,  appellant,  had  paid  into  Court  the  princi- 
pal, interest  and  costs. 

We  think  that  the  respondent  is  entitled  to  interest  on  the  whole 
amount  due  on  the  mortgage  for  principal  and  interest  at  the  end  of  the  six 
months  from  decree,  at  six  per  cent,  per  annum  from  4th  July  1886  to  14th 
January  1887,  when  he  took  possession.  He  is  clearly  not  entitled  to  any 
interest  after  the  14th  January  1887. 

The  appellant  does  not  ask  for  any  account  of  mesne  profits,  so  there 
will  be  no  account  of  mesne  profits  from  that  date  till  now.  The  appli- 
cant will  have  one  month  from  the  date  this  order  reaches  the  Court  of  the 
Munsif  to  pay  the  interest  which  he  [250]  has  not  paid.  If  he  does  pay  he 
will  be  entitled  to  possession  of  the  property,  and  if  he  does  not  pay,  it  will 
be  open  to  the  other  side  to  proceed  in  accordance  with  the  law  and  to 
apply  for  an  order  under  s.  87  of  the  Transfer  of  Property  Act. 

The  appellant  is  entitled  to  his  costs  in  all  the  Courts. 


c.  D.  P. 


Appeal  alloived. 


16  C.  250. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  O'Kinealy  and  Mr.  Justice  Trevelyan. 


[F., 


AKSHOY  KUKAR  NUNDI  (Plaintiff)  v.  CHUNDER  MOHUN  CHATHATI 
AND  OTHERS  (Deftttdanis).*      [4th  December,  1888  •] 

Limitation  Act  (XV  of  1877).  art.  179,  cl.  2—"  Appeal  presented  "—Where  there 
has  been  an.appeal  "—Civil  Procedure  Code  (Act  XIV  of  1882),  s.  541 — Execu- 
tion of  decree, 

The  words  "  appeal  presented  "  in  the  Limitation  Act,  1877,  mean  an  appeal 
presented  in  the  manner  prescribed  in  s.  541  of  the  Code  of  Civil  Procedure. 

The  words  "  where  there  has  been  an  appeal."  in  art.  179.  cl.  2,  of  sch.  II, 
of  the  Limitation  Act,  1877,  mean  where  a  memorandum  of  appeal  has  been 
presented  in  Court, 

In  the  Execution  of  a  decree  against  which  an  appeal  has  been  presented  but 
rejected  on  the  ground  that  it  was  after  time,  limitation  begins  to  run  from  the 
date  of  the  final  decree  or  order  of  the  Appellate  Court. 

3  O.  C.  50  (54)  ;  R.,  6  C.L  J.  472  (478)  ;  14  A.W.N.  46  ;  16  Ind.  Cas.  370  (371)  ; 
32  A.  136=7  A.L.J.  58  (59)  =  5  Ind.  Cas.  473  (474)  ;  30  A.  290  =  5  A.L.J.  584  = 
28  A.W.N.  109(111).] 

APPEAL  from  the  order  of  the  District  Judge  of  Dacca,  affirming  the 
order  of  the  25th  February  1888  of  the  First  Munsif  of  Munshigunge, 
refusing  an  application  for  the  execution  of  a  decree  as  time-barred. 

On  31st  December  1881-,  the  plaintiff  Akshoy  Kumar  Nundi  obtained 
a  decree  against  the  defendants  Chunder  Mohan  Chathati  and  others. 
From  this  decree  the  defendants  appealed  to  the  Judge.  The  appeal  was 
presented  after  time,  and  on  this  ground  was  rejected  on  the  10th  February 
1885.  The  defendants  then  filed  a  second  appeal  in  the  High  Court,  which 
was  dismissed  with  costs  on  the  16th  February  1886. 

*  Appeal  from  Order,  No.  293  of  1888.  against  the  order  of  T.  D.  Beighton,  Esq., 
Judge  of  Dacca,  dated  the  3rd  ot  May  1888,  affirming  the  order  of  Baboo  Jadub 
Chunder  Sen,  Munsif  of  Munshigunge,  dated  the  25th  of  February  1888. 
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On  4th  January  1888,  more  than  three  years  from  the  date  of  the 
decree  of  the  Court  of  first  instance,  the  plaintiff  applied  for  the  execution 
of  his  decree.  The  first  Munsif  of  Munshigunge  [281]  held  that  the  appli- 
cation was  barred  by  three  years'  limitation  under  art.  179,  sch.  II  of  the 
Limitation  Act  ;  that  time  began  to  run  from  the  date  of  the  decree  of  the 
Court  of  first  instance,  the  appeal  to  the  District  Judge  being  in  fact  no 
appeal  since  it  had  been  dismissed  as  out  of  time  ;  and  accordingly,  he  dis- 
missed the  application  on  the  25th  February  1888. 

On  appeal  the  Judge  upheld  the  order  of  the  Munsif ;  and  the  plaintiff 
appealed  to  the  High  Court. 

Baboo  Htm  Mohun  Chuckerbutty,  for  the  appellant. 

Baboos  Srinath  Das  and  Baikanta  Nath  Das,  for  the  respondents. 

The  judgment  of  the  Court  (O'KiNEALY  and  TREVELYAN,  JJ.)  was  as 
follows  : — 

JUDGMENT. 

This  appeal  arises  out  of  an  application  for  execution  of  a  decree. 
Previously  in  a  litigation  between  the  two  parties,  the  defendants  appealed 
from  the  decree  of  the  first  Court.  That  appeal  was  rejected  on  the 
ground  that  it  was  presented  after  time,  and  defendants  then  filed  a  second 
appeal  to  this  Court  which  was  dismissed  with  costs.  On  plaintiff  seeking 
to  take  out  execution  of  the  decree,  it  was  objected  that  the  time  ran  from 
the  date  of  the  decree  of  the  first  Court,  and  that  the  application  was 
barred.  We  do  not  think  that  that  contention  is  correct.  Section  4  of 
the  Limitation  Act  says  :  *  *  *  "  Every  suit  instituted,  appeal 
presented,  and  application  made,  after  the  period  of  limitation  prescribed 
therefor  by  the  second  schedule  hereto  annexed,  shall  be  dismissed, 
although  limitation  has  not  been  set  up  as  a  defence."  Section  5  says : 
"  If  the  period  of  limitation  prescribed  for  any  suit,  appeal  or  application 
expires  on  a  day  when  the  Court  is  closed,  the  suit,  appeal  or  application 
may  be  instituted,  presented  or  made  on  the  day  that  the  Court  reopens." 
That  shows  that  what  is  meant  by  the  words  "  appeal  presented  "  in  the 
Limitation  Act  is  an  appeal  presented  in  the  manner  prescribed  in  s.  541  of 
the  Code  of  Civil  Procedure,  that  is  to  say,  presented  by  a  proper  person 
to  the  proper  Court. 

Article  179  of  the  second  schedule  of  the  Limitation  Act  says  : 
"  Where  there  has  been  an  appeal,  limitation  begins  to  run  from  the  date 
of  the  final  decree  or  order  of  the  appellate  Court."  In  [252]  this  appeal 
it  has  been  contended,  on  behalf  of  the  respondent,  that  the  words  "  where 
there  has  been  an  appeal,"  mean,  where  there  has  been  an  appeal  presented 
and  admitted,  and  in  support  of  that  he  refers  us  to  a  case  of  Dianatullah 
Beg  v.  Wajid  Alt  Shah  (1).  There  are  no  such  words  in  ss.  4  and  5  as 
"  appeal  admitted,"  and  there  is  nothing  in  those  articles  of  the  Limitation 
Act,  or  in  s.  541  of  the  Code  of  Civil  Procedure,  that  would  admit  of  such 
a  construction. 

We  are,  therefore,  of  opinion  that  the  words,  "  where  there  has  been 
an  appeal,"  mean  where  there  has  been  an  appeal  in  the  ordinary  sense 
and  in  the  sense  in  which  it  is  used  in  the  other  portions  of  the  same  Act, 
viz.,  when  a  memorandum  of  appeal  has  been  presented  in  Court.  We 
think  that  the  lower  Courts  are  wrong  in  saying  that  execution  is  barred. 
We,  accordingly,  set  aside  the  orders  of  the  lower  Courts  with  costs, 

c.  D.  P.  Appeal  allowed. 


(1)  6  A.  438. 
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APPEAL  FROM  ORIGINAL  CIVIL. 

Before  Sir  W.  Comev  Pethevam,  Kt.,  Chief  Justice,  and 
Mr,  Justice    Wilson. 


BENODE  COOMAREE  DOSSEE  (Defendant)  v.  SOUBAMINEY  DOSSEE 
(Plaintiff)^      [14th  February,  1889.] 

Injunction — Mandatory  injunction — Damages — Light  and  air — Ancient  lights. 

Where  a  plaintiff  has  not  brought  his  suit  or  applied  for  an  injunction  at  the 
earliest  opportunity,  but  has  waited  till  the  bmlding  complained  of  by  him 
has  been  completed,  and  then  asks  the  Court  to  have  it  removed,  a  mandatory 
injunction  will  not  generally  be  granted,  although  there  might  be  cases  where 
it  would  be  granted. 

Mere  notice  not  to  continue  building  so  as  to  obstruct  a  plaintiff's  rights,  is 
not,  when  not  followed  by  legal  proceedings,  a  sufficiently  special  circumstance 
foj  granting  such  relief. 

Janmadas  Shankarlal  v.  Atmarani  Harjivan  (1)  referred  to. 
The  law  regarding  relief  by  mandatory  injunction  explained. 
16   B.   533  (535)  ;  29  M.  497  (500)  ;  R..  20  A.  345  (349)  =  18  A.W.N.  68  ;  20  A.W.N 


[F., 


55;  9 
(65).] 


Bom.   L.R.    1117    (1120)  ;  10  M.L.T.  473  =  12  Ind.  Cas.  635  =  22  M.L.J.  62 


[253]  THIS  was  a  suit  brought  by  one  Soudaminey  Dossee,  the 
widow  and  executrix  of  one  Gopal  Lai  Mitter  (who  had  died  in  the  month 
of  May  1886),  against  one  Benode  Coomaree  Dossee  for  a  declaration  that 
she  was  entitled  to  the  free  and  uninterrupted  enjoyment  of  light  and  air 
through  certain  windows  on  the  south  side  of  her  house,  No.  1,  Mitter's 
Lane,  and  for  an  order  directing  the  defendant  to  remove  so  much  of  a 
new  house  belonging  to  the  defendant  as  interfered  with  or  obstructed 
the  said  right  to  light  and  air,  or,  in  the  alternative,  of  Rs.  10,000  as 
damages. 

The  plaintiff  claimed  title  through  one  Ramsoonder  Mitter  who  had 
died  intestate  in  1818,  possessed  of,  amongst  other  properties,  a  family 
dwelling-house  and  premises  formerly  known  as  21,  Mooktaram  Babu's 
Street,  but  subsequently  sub-divided  into  amongst  other  premises,  the 
premises  known  as  Nos.  1  and  2,  Mitter's  Lane.  Ram  Coondu  left  six 
sons,  two  of  whom  died  intestate  leaving  widows  only,  who  subsequently 
died,  the  property  then  being  held  jointly  by  the  four  surviving  brothers, 
amongst  whom  was  Gopal  Lai  Mitter. 

Gopal  Lai  Mitter  in  September  1863,  brought  a  suit  for  partition  of 
the  joint  family  property  left  by  Ramsoonder  Mitter,  and,  on  the  8th 
July  1865,  obtained  a  decree  therein  directing  a  partition  ;  the  Commis- 
sioners of  Partition  on  the  1st  February  1868  completed  their  return, 
and  thereby  (amongst  other  properties)  allotted  to  the  said  Gopal  Lai 
Mitter,  in  respect  of  his  share,  that  portion  of  the  said  family  dwelling- 
house,  No.  21,  Mooktaram  Babu's  Lane,  which  was  prior  to  the  time  of 
suit,  separately  assessed  and  numbered  1,  Mitter's  Lane.  The  Commis- 
sioners also  allotted  to  one  Russick  Lai  Mitter,  a  nephew  of  Gopal  Lai's, 
that  portion  No.  21,  Mooktaram  Babu's  Lane,  to  the  south  of  the  wall 
of  No.  1,  Mitter's  Lane,  which  was,  prior  to  the  time  of  the  suit,  separately 

*  Appeal  No.  25  of  1888  against  the  decree  of  Mr.  Justice  Trevelyan,  dated  the  26th 
July  1888. 

(1)  2  B.  138. 
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assessed  and  numbered  2,   in    Mitter's   Lane,   and   which   consisted   of  a 
piece  of  land  unoccupied  by  any  building  save  huts. 

On  the  2nd  March  1869,  the  members  of  the  joint  family  executed 
mutual  conveyances  of  the  different  allotments  made  to  them,  the 
conveyance  to  Gopal  Lai  Mitter  granting  the  allotment  made  in  his 
favour  "  with  the  benefit  and  advantage  of  [254]  ancient  and  other 
lights,  easements,  appendages  and  appurtenances,  etc." 

On  the  1st  July  1884,  Russick  Lai  sold  to  the  defendant  Benode 
Coomaree  Dossee  the  property  knovn  as  No.  2,  Mitter's  Lane,  and  in 
November  1884,  she  commenced  to  build  on  this  land  the  foundation  of 
the  first  storey  of  a  new  building,  and  subsequently  continued  the  same  to 
a  second  and  third  storey,  the  said  first  and  second  storeys  of  the  defend- 
ant's  house  being  higher  than  the  first  and  second  storeys  of  the  plnintiffs 
house. 

This  new  building  was  built  at  a  distance  of  5  feet  from  the  wall 
of  the  plaintiff's  house,  which  distance  was  still  further  reduced  by  the 
projecting  cornices  of  the  new  building,  which  left  only  a  clear  space  of 
three  feet  between  the  two  houses  ;  and  from  the  centre  of  the  wall  of 
the  new  building  a  balcony,  about  14  feet  in  length,  had  been  built 
out,  the  outer  side  of  which  was  only  20  inches  from  the  upper  floor 
wall  of  the  plaintiffs  house.  At  the  time  the  said  building  had  been 
commenced  Gopal  Lai  Mitter,  who  was  then  in  ill-health,  had  both 
personally  and  through  his  agents  warned  the  defendant's  agents  that 
they  were  building  too  near  to  his  house,  and  the  defendants  promised 
not  to  do  anything  to  obstruct  the  light  and  air  to  the  plaintiff's  house 
which  was  one  of  two  storeys  only. 

In  the  month  of  May  1886,  on  which  date  the  plaintiff  alleged  the 
second  and  third  storeys  had  not  been  completed,  Gopal  Lai  Mitter  died 
leaving  a  widow  and  an  only  son,  a  minor,  appointing,  by  his  will,  his 
widow,  the  plaintiff,  as  his  executrix.  The  widow  took  out  probate,  and, 
on  the  8th  July  1887,  through  her  attorney,  wrote  to  the  defendant  point- 
ing out  that  the  new  building  materially  affected  the  access  of  light  and 
air  to  No.  1,  Mitter's  Lane,  and  calling  upon  the  defendant  to  remove  the 
obstruction  within  five  days.  Receiving  no  reply  to  this  letter,  she,  on  the 
19th  August  1887,  brought  the  present  suit  for  the  purposes  above  men- 
tioned, alleging  that  the  windows  on  the  south  wall  of  No.  1,  Mitter's 
Lane,  were  ancient  lights  which  had  been  enjoyed  as  of  right  and  uninter- 
ruptedly for  more  than  twenty  years,  and  claiming  the  benefit  of  such 
light  and  air  as  was  previously  had  and  enjoyed  by  the  owners 
[255]  of  the  house  prior  to  the  partition,  and  also  under  and  by  virtue  of 
the  conveyance  of  the  2nd  March  1869  to  Gopal  Lai  Mitter. 

The  defendant  contended  that  the  plaintiff's  husband  and  the  plaintiff 
herself  had  acquiesced  in  the  erection  of  the  new  building,  and  that 
knowing  their  rights,  they  had  not  objected  till  after  its  completion, 
which  they  alleged  had  taken  place  before  the  death  of  Gopal  Lai. 

Mr.  Pugh,  Mr.  Stokoe  and  Mr.  Allen,  for  the  plaintiff. 

Mr.  Gasper  and  Mr.  Garth,  for  the  defendant. 

TREVELYAN,  J.— The  plaintiff  is  the  executrix  of  the  will 
deceased  husband  Gopal  Lai  Mitter,  who  died  in  the  month 
1886. 

She  claims  relief  against  the  defendant  on  the  ground  of  the  defend- 
ant having  obstructed  her  light  and  air  by  a  new  house  which  the 
defendant  has  caused  to  be  built  to  the  south  of  the  house  No.  1,  Mitter's 
Lane,  which  belonged  to  the  plaintiff's  husband  and  now  belongs  to  his 
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estate.  Gopal  Lai  Mitter  acquired  this  house  by  a  conveyance,  dated  2nd 
of  March  1869,  and  made  in  pursuance  of  a  partition  between  Gopal  Lai 
Mitter  and  his  co-sharers.  The  south  wall  of  the  present  land  was  the 
south  wall  of  the  old  family  dwelling-house  which  was  partitioned.  There  is 
no  question,  and  it  has  been  proved  that  the  windows  in  the  south  wall 
of  the  plaintiffs  house  existed  at  the  time  of  the  partition  and  for  some 
time  before  it.  The  defendant's  house  has  been  built  upon  land  which  has 
heretofore  been  unoccupied  by  any  buildings  except  huts,  and  which 
formed  a  portion  of  the  property  partitioned.  There  are  really  four  ques- 
tions in  this  case  : — 

Firstly. — To  what  easements  of  light  and  air  (if  any)  over  the  defend- 
ant's premises  is  the  plaintiff  entitled  ? 

Secondly. — Has  there  been  any  material  and  actionable  interference 
with  such  easements  (if  any)  ? 

Thirdly. — To  what  relief  (if  any)  is  the  plaintiff  entitled  ? 

Fourthly. — Has  the  wall  built  by  the  defendant  at  the  east  end  of 
the  passage  separating  the  plaintiffs  premises  from  the  defendant's 
premises  encroached  on  the  land  of  the  defendant  ? 

[256]  The  plaintiff  puts  her  right  upon  the  conveyance,  to  which  I 
have  referred,  and  upon  the  partition. 

By  this  conveyance  the  other  co-sharers,  including  defendant's 
predecessor  in  title,  conveyed  to  Gopal  Lai  Mitter  the  premises  No.  1, 
Mitter 's  Lane,  "  with  all  and  singular  the  benefit  and  advantages  of 
ancient  and  other  lights  easements  appendages  and  appurtenances  whatso- 
ever to  the  messuages  lands  hereditaments  and  premises  thereby 
conveyed  or  any  part  thereof  respectively  belonging  or  in  any  wise  apper- 
taining or  reputed  deemed  taken  or  known  as  part  parcel  or  member 
thereof  or  any  part  thereof  respectively  then  or  at  any  time  or  times 
theretofore  held  used  occupied  possessed  or  enjoyed-" 

I  think  that  these  words  are  wide  enough  to  give  a  right  to  the  light 
and  -air  which  before  the  time  of  the  partition  came  into  the  south 
windows  of  the  family  house,  which  are  the  same  as  the  south  windows 
of  the  plaintiff's  house.  There  is  no  doubt  that  light  and  air  came  into 
these  windows.  It  is  true  they  have  wooden  shutters,  but  these  are 
capable  of  being  opened  and  are  not  fixed.  I  have  no  doubt  upon  the 
evidence— -and  there  is  really  no  attempt  to  deny  it — that,  before  the 
partition,  light  and  air  came  into  the  windows  on  the  south  side  of  the 
house,  which  is  now  the  plaintiff's,  over  the  land,  which  is  now  the 
defendant's. 

There  was  then  on  that  land  no  obstruction  to  the  light  and  air  ; 
there  were  some  titled  huts  on  the  land,  but  until  late  in  the  hearing  it 
was  not  suggested  that  these  huts  interfered  with  the  light  and  air.  As 
far  as  the  upper  storey  of  the  plaintiffs  house  is  concerned,  it  is  clear 
that  there  can  have  been  no  such  interference,  and  as  far  as  the  lower 
storey  is  concerned,  there  was  not,  until  the  late  stage  I  have  mentioned, 
any  suggestion  that  these  huts  blocked  out  light  and  air. 

Apart  from  the  terms  of  this  conveyance,  I  think  that  the  plaintiff 
acquired  easements  of  light  and  air  in  accordance  with  the  cases  which 
are  to  be  found  in  my  judgment  in  the  case  of  the  Delhi  and 
London  Bank  v.  Hem  Lull  Dutt  (1).  I  must  find  that  the  plaintiff  is 
entitled  to  so  much  of  the  use  and  access  of  light  over  the  defendant's 
premises  as  is  reasonably  [257]  necessary  for  the  comfortable  habitation 

(1)  14  C.  839. 
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of  her  premises,  and  that  she  is  entitled  to  so  much  of  the  use  and  access 
of  air  over  the  defendant's  premises  as  may  be  necessary  to  prevent  her 
premises  being  rendered  unfit  for  habitation  or  business. 

The  next  question  is,  whether  there  has  been  any  material  and  action- 
able interference  with  the  plaintiffs  rights  ? 

The  4 plaintiff's  house  is  two  storied.  The  defendant  has  built  a 
three-storied  house  at  a  distance  of  about  5  feet  from  the  plaintiff's  build- 
ing. The  first  and  second  stories  of  the  defendant's  house  are  higher  than 
the  first  and  second  stories  of  the  plaintiff's  house  respectively.  The 
defendant  is  building  a  verandah  on  a  level  with  the  floor  of  her  second 
storey  along  a  portion  of  her  building.  This  and  some  projecting  cornices 
are  said  still  further  to  obstruct  the  light  and  air. 

Several  witnesses  speak  as  to  the  effect  of  this  building. 
Dr.  Macleod's  evidence  show  that  the  ground-floor  of  the  old  building 
has  been  practically  rendered  uninhabitable,  and  I  have  no  reason 
for  distrusting  Nobinkishen  Mitter,  when  he  says  that  he  was  obliged  to 
remove  to  the  upper  floor.  I  think  that,  even  without  this  evidence,  it 
would  be  obvious  that  a  building  of  the  height  of  the  defendant's  premises, 
built  at  such  a  short  distance,  would  have  the  effect  described.  It  seems 
to  be  clear  that  the  lower  storey  of  the  plaintiffs  house  does  not  obtain 
from  over  the  defendant's  land  so  much  light  and  air  as  is  reasonably 
necessary  for  its  comfortable  habitation  ; .  and  furthermore,  I  think  that 
the  lower  storey  has  been  rendered  unfit  for  habitation  and  business  so 
far  as  air  is  concerned.  The  defendant  tries  to  make  out  a  case  that  the 
plaintiff  gets  enough  light  and  air  from  her  inner  courtyard,  but  I  do  not 
think  that  this  has  got  anything  to  do  with  the  case,  she  is  entitled  to 
get  her  light  and  air  from  over  the  defendant's  premises. 

The  plaintiff  has  objected  to  the  balcony  which  has  been  erected  upon 
the  south  of  the  defendant's  premises  on  a  suggestion  that  it  is  to  be  used 
as  a  privy.  This  is  a  mere  suggestion,  and  without  entering  into  any 
question  as  to  what  right  (if  any)  the  plaintiff  would  have  to  prevent,  the 
erection  of  a  privy  near  her  premises,  I  am  not  satisfied  that  the 
defendant  contemplates  [258]  using  this  balcony  as  a  privy.  I  find  as  a 
fact  that  there  has  been  a  material  and  actionable  interference  with  the 
light  and  air  to  which  the  plaintiff  is  entitled.  With  regard  to  this  ques- 
tion the  defendant  sought  to  give  evidence  as  to  the  distance  between 
other  houses  in  the  same  neighbourhood. 

This  evidence  was,  I  think,  clearly  irrelevant,  and  these  distances 
could  not  be  of  the  slightest  use  in  this  case  without  a  consideration  of 
the  rights  (if  any)  by  prescription,  grant  or  otherwise  of  the  owners  of 
those  houses,  and  it  would  involve  my  trying  a  separate  suit  with  regard 
to  each  of  those  houses. 

I  now  come  to  the  third  question,  which  is,  I  think,  the  most  diffi- 
cult question  in  the  case. 

The  defendant  contends  that  the  plaintiffs  husband  and  the  plaint- 
iff have  acquiesced  in  the  erection  of  the  defendant's  building  ;  that 
although  knowing  their  right,  they  did  not  object  until  it  was  completed  ; 
and  that  this  suit  has  been  fomented  and  fostered  by  one  Omrito  Nath 
Mitter,  in  order  to  embarrass  the  defendant  in  a  litigation  which  was  pend- 
ing between  him  and  the  defendant.  As  far  as  the  balcony,  which  has  not 
been  completed,  is  concerned,  there  can,  of  course,  be  no  question  of 
acquiescence. 

There  is  no  doubt,  I  think,  that  this  litigation  is  in  a  great  measure 
owing  to  Omrito  Nath  Mitter.  He  has  been  pulling  the  strings  throughout  ; 
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several  witnesses  speak  to  the  part  which  he  has  taken,  and  there  is  no 
doubt  that  he  has  managed  this  case  from  behind  the  scenes,  whether  to 
assist  his  relatives  or  solely  to  advance  his  own  ends  is  not  so  clear.  I 
think  the  only  effect  which  I  can  give  to  the  fact  that  the  suit  has  been 
to  some  extent  promoted  by  Omirto  Nath  Mitter,  is,  that  I  must  examine 
with  the  greater  care  the  evidence,  and  especially  that  portion  of  it  which 
bears  upon  the  second  question.  In  short  I  must  be  satisfied  that  there 
is  a  real  and  not  mere  fanciful  injury.  As  to  that,  as  I  have  said  before, 
I  am  fully  satisfied.  A  great  deal  of  evidence  has  been  given  on  the 
question  of  acquiescence.  The  plaintiff  gives  evidence  to  show  that  before 
the  lowest  storey  was  completed,  objection  was  made  by  Gopal  Lai 
Mitter  personally  and  by  persons  sent  by  him.  The  defendant  seeks  to 
show  that  before  Gopal  died,  her  third  storey  was  completed,  and  denies 
that  any  objection  was  made  [259]  until  a  very  late  date  after  the  building 
was  concluded.  I  think  that  the  onus  of  proof  on  any  question  of  acquies- 
cence, as  either  destroying  or  limiting  the  plaintiffs  rights,  lies  upon  the 
defendant.  She  must  satisfy  me  that  the  plaintiff,  or  her  husband,  have 
delayed  unreasonably  to  assert  their  rights,  or  have  expressly  or  tacitly 
assented  to  what  has  been  done  by  the  defendants. 

After  a  careful  consideration  of  the  evidence  I  am  bound  to  say  that 
I  am  not  satisfied  that  there  has  been  any  acquiescence  by  either  the 
plaintiff  or  her  husband.  There  is  a  certain  amount  of  conflict  of  testi- 
mony as  to  when  the  defendant's  north  wall  was  completed  and  whether 
she,  or  rather  her  agents,  received  any  warning  from  the  defendant.  I 
think  the  probability  is  in  favour  of  the  plaintiffs  case.  I  do  not  think  a 
man  would,  without  complaint  or  objection  of  any  kind  allow  his  light 
and  air  to  be  diminished  to  the  extent  that  has  taken  place  in  the  present 
case.  If  the  plaintiff's  husband  was  well  enough  to  send  the  messages, 
which  it  is  said  he  did,  it  is  likely  that  he  would  have  sent  such  messages. 
If  he  were  too  ill  to  send  them,  then  there  would  be  no  question  of 
acquiescence.  I  do  not  think  that,  under  the  circumstances,  the  plaintiff 
herself  has  delayed  at  all  in  putting  forward  her  rights. 

The  defendant  has  sought  to  show  by  books  kept  by  her  brother-in-law 
the  date  when  the  northern  portion  of  her  house  was  completed,  but  those 
books  on  the  face  «of  them  prove  nothing.  ]t  is  only  by  an  explanation, 
which  may  or  may  not  be  correct,  given  by  a  person  who  is  more  or  less 
interested,  that  any  meaning  can  be  attached  to  these  books.  They  have 
not  the  weight  of  business  books,  and  in  fact,  on  this  question,  there  is 
nothing  more  than  oral  testimony  of  a  not  very  satisfactory  description. 

It  seems  to  me  that  the  plaintiff  has  in  no  way  forfeited  her  right  to 
have  the  offending  buildings  removed.  She  does  not  claim  to  interfere  with 
the  ground-floor.  The  buildings  above  must  be  pulled  down  to  such  an 
extent  as  is  necessary  for  her  to  obtain  from  over  the  defendant's  land 
the  light  and  air  to  which  I  have  found  her  to  be  entitled. 

With  regard  to  the  fourth  question,  I  am  not  satisfied  on  the  evidence 
that  there  has  been  any  encroachment,  and  must  find  as  a  fact  that  there 
has  been  none. 

[260]  The  defendant  must  pay  the  plaintiffs  costs. 

From  this  decision  the  defendant  appealed. 

The  Advocate-General  (Sir  Charles  Paul),  Mr.  Evans  and  Mr.  Garth, 
for  the  appellant. 

Mr.  W '  oodvoffe  and  Mr.  Pugh,  for  the  respondent. 

The  Advocate-General. — The  decree  should  have  been  one  for  damages 
(if  any),  and  not  one  granting  a  mandatory  injunction.  Damages  cannot 
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be  granted  in  India  on  the  same  principle  as  they  are  granted  in  England, 
as  the  mode  of  living  in  this  country  is  so  different  from  the  mode  of  living 
at  home ;  the  measure  of  damages  hinges  on  whether  any  damage  has  been 
suffered.  In  this  case  there  was  no  complaint  for  two  years  ;  a  mandatory 
injunction  at  all  events  should  not  have  been  granted  ;  such  an  injunction 
is  in  the  discretion  of  the  Court  to  allow  or  not  to  allow.  Yates  v.  Jack  (1) 
does  not  apply  to  this  case.  The  principles  on  which  summary  injunc- 
tions are  granted  are  to  be  found  in  Kerr  on  Injunctions,  p.  16,  and 
Mandatory  Injunctions  at  pp.  43,  48,  49.  See  also  the  cases  of  Isenbery 
v.  East  Indian  House  Estate  Company  (2) ;  The  Curriers  Company  v. 
Corbett  (3) ;  Durell  v.  Pritchard  (4) ;  Lady  Stanley  of  A  Idevley  v.  Earl  of 
Shrewsbury  (5) ;  Viscountess  Gort  v.  Clark  (6) ;  Senior  v.  Pawson  (7) ;  and 
Joyce  on  Injunctions,  p.  1034.  Even  where  the  injury  amounts  to  waste, 
a  mandatory  injunction  is  a  matter  of  discretion — Doherty  v.  Allman  (8). 
A  mere  notice  about  carrying  the  building  higher  is  not  a  sufficient  notice 
— see  Kerr  on  Injunctions,  p.  18.  Here  there  was  no  real  injury  in  the 
true  sense  of  this  word  ;  there  is  no  right  to  south  breeze — Delhi  and  London 
Bank  v.  Hem  Loll  Dutt  (9) ;  City  of  London  Brewery  Company  v.  Tennant  (10), 
[261]  The  shutting  out  of  air  must  involve  some  danger  to  health. 
This  is  not  so  in  the  present  case.  As  to  the  question  of  light,  the  injunc- 
tion is  only  against  the  2nd  and  3rd  floors,  so  the  light  to  the  ground-floor 
is  not  in  question  ;  the  evidence  as  to  the  loss  of  light  is  of  no  value,  as 
there  is  nothing  to  show  whether  the  doors  were  open  or  shut  at  the  time 
of  Mr.  Clarke's  visit.  Then  is  this  an  actionable  wrong  for  which  an 
action  can  be  brought  at  all  ?  The  Court  below  has  treated  this  point  in 
a  wrong  manner  ;  it  should  have  been  treated  similarly  to  the  case  of 
Sreemanckunder  Dey  v.  Gopaul  Chunder  Chuckerbutty  (11).  If  it  had  not 
been  for  Omirto  Nath,  no  suit  would  have  been  brought ;  it  is,  therefore, 
a  fanciful  claim.  As  to  what  are  actionable  wrongs,  see  Goddard  on 
Easements,  3rd  Ed.,  p.  1138.  Loss  of  privacy  gives  no  cause  of  action. 
As  to  acquiescence,  see  what  Lord  Westbury  says  in  Sreemanchunder 
Dey  v.  Gopaul  Chunder  Chuckerbutty  (11).  There  should  be  more  than 
cessation  of  action  for  acquiescence. 

[PETHERAM,  C.  J. — I  think  inaction  is  evidence  of  acquiescence.] 

The  case  of  Archbold  v.  Scully  (12)  limits  this.  .1,  therefore,  submit 
there  is  no  case  for  a  mandatory  injunction,  and  no  actionable  wrong, 
but  if  the  plaintiff  has  any  right  it  is  one  for  damages,  and  there  is  no 
finding  as  to  damage. 

Mr.  Evans  on  the  same  side — Preventive  relief  is  in  the  discretion  of 
the  Court  (see  Chapters  IX  and  X  of  the  Specific  Relief  Act).  Here 
there  was  no  case  for  a  mandatory  injunction — Durell  v.  Pritchard  (4). 
Holland  v.  Worley  (13),  Greenwood  v.  Hornsey  (14). 

Mr.  Woodroffe,  for  the  respondent. — I  contend  the  north  wall  of  my 
client's  house  was  finished  in  August  1886 ;  the  time  from  the  death  of 
Gopal,  until  the  time  that  a  representative  could  be  found,  should  be 
deducted  from  the  computation  for  the  purpose  of  seeing  if  there  was 
delay  ;  at  all  events  after  probate  thare  w  is  no  delay  in  bringing  this 
suit.  I  submit  that  the  suit  was  brought  within  a  year  from  the  comple- 
tion of  the  building.  I  admit  that  I  consented  to  the  defendant  building  up 
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to  my  first  floor.  It  [262]  was  no  part  of  the  defendant's  case  in  the  Court 
below  that  damages  should  be  given  and  not  a  mandatory  injunction  ;  they 
argued  in  the  Court  below  that  there  was  such  complete  acquiescence  that 
there  was  no  damage.  A  deprivation  of  privacy  is  an  actionable  wrong. 
[PETHERAM,  C.J. — Is  a  right  of  privacy  a  right  to  prevent  building  so  as  to 
overlook  your  neighbour  ?]  Yes.  [WILSON,  J. — In  a  town,  that  would 
mean  that  you  may  not  have  windows  except  looking  into  the  street.]  No, 
for  the  zenana  is  only  on  one  side. 

As  to  such  a  right,  see  Gokal  Pvasad  v.  Radho  (1).  [PETHERAM,  C.J. — 
We  have  no  doubt  as  to  your  having  a  cause  of  action  ;  the  only  question 
is  whether  you  have  a  right  to  a  mandatory  injunction  ?  you  need  not 
trouble  yourself  about  the  question  of  damages,  that  cannot  be  decided 
here,  the  best  way  would  be  for  the  parties  to  agree  on  the  question  of 
damages.] 

On  the  question  as  to  when  a  Court  of  Equity  will  give  relief  by  way 
of  injunction  or  by  way  of  damages,  see  Aynsley  v.  Glover  (2).  A  Court 
will  not  give  damages  unless  the  injury  is  one  which  can  be  adequately 
compensated  by  money,  and  which  is  not  grave  and  serious  ;  a  man  is  not 
to  be  allowed  to  make  himself  a  judge  in  his  own  case  as  to  whether 
damages  or  an  injunction  should  be  the  remedy.  There  is  a  great 
difference  between  coming  to  a  Court  of  Equity  to  enforce  an  equit- 
able claim,  and  to  a  Court  of  Common  Law  for  a  legal  right.  In  India 
we  are  not  trammelled  with  a  distinction.  At  home  Lord  Chairns'  Act 
practically  put  the  Court  of  Chancery,  which  before  was  the  only  Court 
to  grant  injunctions,  into  the  position  of  the  Courts  out  here,  i,e.t  giving 
it  power  to  award  damages  in  some  cases  instead  of  granting  an  injunc- 
tion. Now  what  is  the  nature  of  the  injury  caused  to  this  property? 
Until  this  is  discovered,  the  Court  cannot  determine  whether  the  plaintiff 
ought  to  have  the  full  measure  of  relief  or  something  else.  Regard  being 
had  to  s.  562  of  the  Code  the  case  cannot  be  sent  back  on  the  question  of 
damages.  [WILSON,  J. — The  Court  can  remand  the  case  under  s.  566 
for-  the  trial  of  an  issue  as  to  damages  ?]  We  have  shown  what  was  the 
nature  of  our  damages. 

[263]  The  principle  on  which  the  Courts  act  is  that  an  injunction 
will  proceed  unless  the  injury  be  not  of  a  grave  and  serious  character — 
Durell  v.  Pritchard  (3).  There  must  be  a  substantial  interference  with  a 
right  as  is  laid  down  in  Aynsley  v.  Glover  (2).  At  page  555  Sir  G.  Jessel 
shows  that  the  word  "  substantial  "  is  not  used  in  the  sense  of "  enormous." 
Quiescence  is  not  acquiescence.  The  Judge  in  the  Court  below  found  that 
a  protest  had  been  made.  There  is,  therefore,  no  question  of  acquiescence. 
Whether  anything  in  the  nature  of  mere  delay,  such  delay  not  being 
acquiescence,  constitutes  an  abandonment  of  a  plaintiffs  rights  is  discussed 
in  Jumnadas  Shatikarlal  v.  Atmavam  Havjivan  (4)  ;  that  case  also  shows 
that  where  the  injury  is  of  a  continuing  nature  damages  cannot  be  given 
as  relief,  as  it  is  impossible  to  assess  damages  from  year  to  year,  and  that 
in  such  cases  an  injunction  is  granted.  It  must  also  be  shown  that  if 
there  was  delay,  such  delay  has  acted  prejudicially  to  the  other  side. 
See  also  Bennison  v.  Cartwright  (5),  where  there  was  delay  of  more 
than  a  year  in  bringing  the  action.  The  case  of  the  Land  Mortgage 
Bank  of  India  v.  Ahmedbhoy  HaUbhoy  (6),  points  out  when  an  injunc- 
tion and  not  damages  will  be  granted,  and  English  cases  are  there  cited 
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as  authority  for  the  point — Kino  v.  Rudkin  (1),  Dent  v.  The  Auction  Mart 
Cowpany  (2).  I  gather  from  the  English  cases  that  where  property  is  seri- 
ously or  materially  lessened  in  value  by  a  cause  permanent  in  its  character, 
there  the  Court  will  grant  an  injunction  and  not  damages.  Senior  v.  Paw- 
son  (3)  was  a  case  in  which  there  were  special  circumstances,  and  on  that 
account  damages  were  given. 

Baxter  v.  Bowen  (4)  was  another  special  case,  and  has  been  explained 
in  Gaskin  v.  Ball  (5).  As  to  where  a  mandatory  injunction  will  be  granted 
see  Aynsley  v.  Glover  (6)  and  Krehl  v.  Burrell  (7)  were  a  mandatory  injunc- 
tion was  granted. 

[264]  Mr.  Evans,  in  reply,  referred  to  the  cases  of  Gaskin  v.  Ball  (5)  as 
explaining  that  Baxter  v.  Bowen  (4)  is  an  exception  to  the  rule  and  is  not 
the  rule,  and  on  acquiescence,  to  Sayers  v.  Collyer  (8). 

[On  the  conclusion  of  the  arguments  a  certain  sum,  at  the  suggestion 
of  the  Court  during  the  course  of  the  arguments,  was  agreed  upon  by 
Counsel  for  both  parties  as  satisfying  the  claim  which  the  plaintiff  was  en- 
titled to  as  damages,  no  issue  on  this  question  having  been  framed  or  tried 
by  the  Court  below  ;  leaving  the  decision  of  the  Court  to  deal  with  the 
question  as  to  whether  a  mandatory  injunction  should  or  should  not  be 
granted  under  the  circumstance  of  the  case.] 

JUDGMENT. 

The  judgment  of  the  Court  (PETHERAM,  C.  J.,  and  WILSON,  J.)  was 
delivered  by 

WILSON,  J. — This  case,  so  far  as  it  relates  to  the  granting  of  a 
mandatory  injunction,  is  of  undoubted  importance  to  suitors  in  this 
Court,  and  it  seems  to  me  that  the  law  on  the  point  has  been  somewhat 
misapprehended  in  the  Court  below.  It  rather  seems  to  have  been  assumed 
that  if  the  cause  of  action  which  undoubtedly  existed  was  established,  a 
mandatory  injunction,  to  pull  down  the  defendant's  building  or  so  much 
of  it  as  might  be  necessary,  would  follow  as  a  matter  of  course.  The 
principal  authorities  on  the  subject  have  been  cited  and  their  effect  I 
think  is  plain. 

The  cases  have  all  fallen  under  one  or  other  of  two  classes.  The  first 
kind  of  case  is  that  of  a  man  who  has  a  right  to  light  and  air  which  is 
obstructed  by  his  neighbour's  building,  and  who  brings  his  suit  and  ap- 
plies for  an  injunction  as  soon  as  he  can  after  the  commencement  of  the 
building,  or  after  it  has  become  apparent  that  the  intended  building  will 
interfere  with  his  light  and  air  ;  a  number  of  cases  under  that  head  have 
been  cited.  A  leading  case  is  that  of  Dent  v.  The  Auction  Mart  Company 
(9).  To  the  same  class  belong  Aynsley  v.  Glover  (6) ;  Smith  v.  Smith  (10)  ; 
Krehl  v.  Burr  ell  (7)  ;  Greenwood  v.  Hornsey  (11).  Those  cases  all 
[265]  establish  that  although  the  remedy  by  mandatory  injunction  is 
always  in  the  judicial  discretion  of  the  Court,  and  the  circumstances  of 
each  case  may  be  taken  into  consideration,  still  as  the  general  rule,  and 
in  the  absence  of  special  circumstances,  if  the  injured  man  comes  to 
Court  on  the  first  opportunity  after  the  buildings  have  been  commenced, 
or  on  the  first  opportunity  after  he  has  seen  that  they  will  interfere 
with  his  rights,  an  injunction  being  necessary,  a  mandatory  injunction 
is  granted.  On  the  other  hand,  however,  there  may  be  circumstances 


(1)  L.R.  6Ch.  D.  160. 
(4)  23  W.R.  (Eng.)805. 
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(10)  L.R.  20  Eq.  500, 


(2)  3  De.  G.  &  J.  275. 
(5)  L.R.    13  Ch.  D.329. 
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which    will    lead   the   Court    to    refuse   the   injunction,   as   has   certainly 
been  done  in  two  cases — Senior  v.  Pawson  (1)  and  Holland  v.  Worley  (2). 

The  other  class  of  cases  comes  under  a  different  principle.  When 
a  plaintiff  has  not  brought  his  suit  or  applied  for  an  injunction  at  the 
earliest  opportunity,  but  has  waited  till  the  building  has  been  finished, 
and  then  asks  the  Court  to  have  it  removed,  a  mandatory  injunction  will 
not  generally  be  granted,  though  there  might  be  cases  where  it  would  be. 

This  is  shown  by  the  case  of  Isenbevy  v.  The  East  Indian  House  Estate 
Company  (3)  ;  Curriers  Company  v.  Corbett  (4) ;  Dwell  v.  Pritchard  (5). 
The  latter  case  came  before  the  Lords  Justices  from  a  decision  of 
the  Master  of  the  Rolls,  and  L.  J.  Turner  lays  down  that  it  is  within  the 
jurisdiction  of  the  Court  to  grant  a  mandatory  injunction,  but  it  ordinarily 
abstains  from  granting  one  unless  under  very  special  circumstances.  The* 
next  case  I  would  refer  to — City  of  London  Brewery  Company  v.  Tennant  (6) 
— where  the  jurisdiction  of  the  Court  to  grant  a  mandatory  injunction  is 
re-affirmed,  but  it  is  added  in  the  judgment  of  Lord  Selborne  :  "  We  know, 
of  course,  that  the  Court  is  not  in  the  habit  of  doing  so  except  under  special 
circumstances,  but  those  circumstances  may  exist."  The  same  law  is 
followed  in  Stanley  of  Alderley  v.  Shrewsbury  (7).  There  have  been  cases 
where  mandatory  injunctions  have  been  granted.  In  Baxter  v.  Bowen  (8)  a 
mandatory  injunction  was  granted  by  Vice  Chancellor  Bacon,  and  his  judg- 
ment [266]  was  affirmed  on  appeal  (9).  But  in  that  case  the  circumstances 
were  peculiar.  The  thing  removed  was  a  mere  shed,  and  there  was 
something  like  an  agreement  between  the  parties  that  no  objection  should 
be  taken  on  the  ground  of  complainants  having  delayed  in  bringing  their 
action.  That  case  has  been  explained  as  a  very  special  case  in  Gaskin  v. 
Ball  (10),  where  it  is  said  :  "  The  Court  will  rarely  interfere  to  pull  down  a 
building  which  has  been  erected  without  complaint.  Baxter  v.  Bowen  (9) 
was  a  very  special  case,  just  one  of  those  exceptions  which  prove  the 
rule."  Certain  circumstances  have  been  relied  on  in  this  case  as  making 
it  a  special  one,  particularly  the  notice  which  the  plaintiff's  witnesses  say 
they  gave  to  the  defendants  not  to  continue  the  building  so  as  to  obstruct 
the  plaintiff's  rights.  The  learned  Judge  in  the  Court  below  has  believed 
these  witnesses,  and  I  accept  his  finding  ;  but  the  authorities  show  that 
mere  notice,  not  followed  by  legal  proceedings,  is  not  sufficient. 

That  is  how  matters  stand,  so  the  English  authorities,  and,  I  think, 
the  Indian  authorities  are  to  the  same  effect.  I  had  occasion  to  refer  to 
the  authorities  in  the  case  of  the  Shamnugger  Jute  Factory  v.  Ram  Narain 
Chatterjee  (11).  I  only  refer  to  that  case  because  on  pages  200-201  a  good 
many  of  the  authorities  are  collected.  A  Bombay  case  was  cited,  which, 
it  was  contended,  is  inconsistent  with  this  view  of  the  law,  Jamnadas 
Shankarlal  v.  Atmaram  Harjivan  (12).  There,  under  the  circumstances  of 
the  case,  a  mandatory  injunction  was  granted  ;  but  we  cannot,  I  think, 
regard  that  case  as  laying  down  any  broad  rule  that  mandatory  injunc- 
tions  are  to  be  granted  as  i  matter  of  course  ;  but  it  appears  to  me  the 
law  on  this  point  is  well  settled. 

T.  A.  P.  Appeal  allowed. 

Attorneys  for  the  appellant  :  Messrs.  Orr  and  Johnson. 
Attorney  for  the  respondent  :  Baboo  Aushiitosh  Dhur. 


(1)  L.R.  3  Eq.  330. 
(4)  2  Dr.  4  Sim.  355. 
(7)  L.R.  9  Eq.  616. 
(10)  L.R.  13  Ch.  D.  329. 
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FEB;9'  [267]  FULL  BENCH. 

B  U  L  Before  Sir  IV.  Comer  Petheram,  Kt.,  Chief  Justice,  and  Mir.  Justice 

Wilson,  Mr.  Justice  Pigot,  Mr.  Justice  O'Kinealy,  and 
16  C  267  Mr.  Justice    Macpherson. 

(F.B.). 

DEB   NARAIN  DUTT  (Claimant)  v.  NARENDRA  KRISHNA 

(Decree-holder)  AND  ANOTHER  (Judgment-debtors)^ 

[9th  February,  1889.] 

Bengal  Tenancy  Act  (VIII  of  1885).  s.  170 — Decree  for  rent  under  Bengal   Act    VI If 
*      of  1869 — Attachment  under  decree  obtained  under  Rent  Law  of  1869,  subsequent- 
ly to  the  passing  of  Act   VIII  of  1885— General  Clauses  Consolidation  Act  (I  of 
1868).  s.  6. 

Before  the  Bengal  Tenancy  Act  of  1885  came  into  operation,  a  decree  for 
rent  was  obtained  under  Bengal  Act  VIII  of  1869.  After  the  Bengal  Tenancy 
Act  of  1885  had  become  law,  the  tenancy,  in  respect  of  which  the  rent  had  become 
due,  was  attached  in  execution  of  such  decree.  A  claim  was  subsequently  put 
in  to  the  attached  property  by  a  third  person,  which  claim  was  disallowed  as 
being  forbidden  by  s.  170  of  the  Bengal  Tenancy  Act  of  1 885  :  Hell,  that  the 
provisions  of  the  Bengal  Tenancy  Act  of  1885  were  applicable  to  the  proceedings 
in  execution  ;  the  term  "  proceedings  "  in  s.  6  of  Act  I  of  1868  not  including  pro- 
ceedings in  execution  after  decree. 

[F  ,  1  C.L.I.  500  (504);  Appl.,  24  C.  399  (402)  ;  R.,  21  C.  940(F.B.);34  C.  636=5  C.L.J. 
550  (552);  22  C-  767  (781)  (F.B.)  ;  21  Ind.  Cas.  113  (114)  ;  32  A.  499  (501)  =  7 
A.L.J.  420=6  Ind.  Cas.  188.] 

REFERENCE  to  a  Full  Bench  made  by  Mr.  Justice  PIGOT  and 
Mr.  Justice  RAMPINI  ;  the  referring  order  was  as  follows  : — 

This  is  an  application  made  by  Deb  Narain  Dutt,  claimant  and  peti- 
tioner, to  set  aside  an  order  of  the  First  Munsif  of  Baruipur.  made  on  the 
18th  June  1887. 

The  order  was  made  in  execution-proceedings  in  suit  No.  871  of 
1886 — Maharaja  Norendro  Krishna  v.  Russick  Chwder  Chumputti.  In 
that  suit  a  decree  for  arrears  of  rent  was  made  on  the  29th  April  1885 
under  the  provisions  of  Bengal  Act  VIII  oT  1869.  On  29th  December 
1886,  after  the  Bengal  Tenancy  Act  of  1885  came  into  operation,  the 
decree-holder  applied  for  execution,  and  the  tenure  in  respect  of  which 
the  decree  for  arrears  of  rent  had  been  made  was  attached.  Notice  to 
stay  the  sale  of  the  tenure  by  depositing  the  decretal  amount  was  served 
upon  the  applicant  in  the  present  case  by  the  decree-holder  ;  but  this 
circumstance  has,  in  our  opinion,  no  bearing  upon  the  question  which 
arises  in  the  case.  The  tenure  was  put  up  for  sale  and  the  appli- 
cant then  preferred  a  claim  objecting  to  the  execution-proceeding, 
[268]  which  was  numbered  as  a  claim  case,  No.  22  of  1887,  under 
s.  63  of  Bengal  Act  VIII  of  1869. 

By  the  order  of  the  18th  June  1887,  which  it  is  now  sought  to  set 
aside,  the  Munsif  rejected  the  claim  without  enquiring  into  it,  on  the 
ground  that,  under  the  provisions  of  s.  170  of  the  Bengal  Tenancy  Act,  no 
such  claim  could  be  preferred. 

This  order  was  made  upon  the  authority  of  a  decision  of  this  Court 
of  the  27th  May  1886,  in  Rule  No.  798  of  1886.  That  decision  is  not 
reported.  The  terms  of  it  are  as  follows  : — 

*  Full  Bench   on  Civil  Rule,   No.  1118  of  1887,  obtained  against  the  order  of  Babu 
D.  N.  Sarkar,  Munsif  of  Baruipur,  dated  18th  June,  1887. 
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"  Execution  of  the  decree  for  arrears  of  rent  obtained  by  the  petitioner        1889 
was   taken   out   on    the  6th  of  January  last.     The  proceedings,    therefore,     "FEB.  9. 
in  our  opinion,  would    be  regulated    by  the   Bengal   Tenancy  Act  of  1885.       ^     • 
The  tenure  of  the  debtor    was   attached   and    advertised   for  sale.  A  claim     ^ ULL 
was    made  by   a  third    party  to  have  two-thirds   of   this   tenure    exempted  -n' 

troni  sale  as  having  been  purchased    by   him.     The  Munsif  found  that  the     lg  c.~20 
claimant   had    purchased    one-third,  and   accordingly   exempted  that   one-       (F.B.). 
third  share  from  sale.     An  objection    has   been  raised   under   s.    170  of  the 
Bengal  Tenancy  Act  to  the  effect   that   the  Munsif  acted    without  jurisdic- 
tion.    That  section   provides    that    the     sections     of   the   Code   of   Civil 
Procedure,  under  which  such  an  order  could    be    passed,  shall  not  apply  to 
a  tenure  or   holding   attached   in   execution  of  a   decree   for   arrears  due 
thereon.     Under  such    circumstances    we    set  aside    the   Munsif's  order  as 
without  jurisdiction.     We  make  the  rule  absolute  with  costs." 

We  are  unable  to  concur  with  the  above  decision.  We  are  of  opinion 
that,  under  s.  6  of  Act  I  of  1868,  the  provisions  of  the  Bengal  Tenancy 
Act  do  not  apply  to  this  case. 

The  decree  in  the  present  case  was  made  before  the  Bengal  Tenancy 
Act  came  into  force.  But  it  appears  to  us  that  this  circumstance  would 
not  affect  the  question  whether  the  provisions  of  the  Act  applied,  inasmuch 
as  the  suit  was  instituted  before  the  Act  came  into  operation.  In  our 
opinion,  "  proceedings  "  in  the  6th  section  of  Act  I  of  1868  include  all 
proceedings  from  the  institution  of  the  suit  to  the  final  step  taken  in 
execution  of  decree. 

We  think  it  better  to  submit  to  the  Full  Bench  a  specific  question  as 
to  the  correctness  of  this  reason  for  the  opinion  at  which  we  have  arrived, 
because  as  to  this,  the  cases  are  not  uniform,  there  being  a  decision  of  the 
High  Court  of  Bombay  which  treats  proceedings  in  execution  as  a  new 
set  of  proceedings. 

[269]  The  questions  we  refer  to  the  Full  Bench  are  : — 

1.  \Vhether,  in  the  present  case,  the  provisions  of  the  Bengal  Tenancy 
Act  were  applicable  to  proceedings  in  execution  ? 

2.  Whether,  the    term  "  proceedings  ''    in  s.  6    of  Act  1  of   1858  does 
or  does  not  include  proceedings  in  execution  after  decree  ? 

The  cases  to  which  we  would  refer  are  the  following : — 

Ratanchand  Shrichand  v.  Hanmantvao  Shivbakas  (1) ;  Htivvo  Chundev 
Roy  Chowdhry  v.  Sooradhonee  Delia  (2)  ;  Run/it  Singh  v.  Mfherban  Koev 
(3)  ;  Mahomed  Hossein  v.  Hadji  A  bdullla  (4) ;  In  ve  Ratansi  Kalianji  (5)  ; 
Thakur  Pvasad  v.  Ahsan  Ali  (6)  ;  Mttngul  Pershad  Dichit  v.  Grija  Kant 
Lahivi  (7) ;  Behary  Lall  v.  Goberdhun  Lall  (8)  ;  Jugmohun  Mahto  v. 
Luchmeshur  Singh  (9)  ;  Bechavam  Dutta  v.  Abdul  Waked  (10)  ;  Hurro- 
sundan  Dabi  v.  Bhojohari  Das  Manji  (11)  ;  Gurupadapa  Basapa  v. 
Virbhadrapa  Irsangapa  (12)  ;  Satghun  v.  Mujidan  (13). 

Baboo  Tvoilokyanath  Mittia,  for  the  claimant. 

Under  the  old  law  a  claimant  had  a  right  to  have  his  claim  investi- 
gated. It  cannot  have  been  the  intention  of  the  Legislature  to  deprive 
him  of  that  right  by  the  new  law.  The  old  Act  was  saved  by  s.  6  of  the 
General  Clauses  Act  of  1868.  Proceedings  in  execution  must  be  taken  to 
be  part  of  the  suit  itself,  and  that  being  so,  under  s.  6  of  the  General 
Clauses  Act,  these  proceedings  could  not  be  affected  by  the  new  Act.  I 

(1)  6  B.H.C.  A.C.  166.  (2)  B.L.R.  Sup.  Vol.  985=9  W.R.  402. 

(3)  3  C.  663.              (4)  3  C.  727.  (5)  2  B.  US                            (6)  1  A.  668. 

(7)  8  C.  51.                (8)  9  C.  446.  (9)   10  C.  748.                        (10)  11  C.  55. 

(11)  13  C.  86.             (12)  7B.  459.  (13)  15  C.  107. 
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1889        submit  the  provisions  of  the  Bengal  Tenancy    Act  do    not  apply  to  a  decree 
FEU.  9.     passed  before  that  Act  came   into   force.     An   application    for  execution   is 
an  application  in  the  suit — Mungul  Pershad   Dichit  v.  Gvija  Kant  Lahiri  (1) ; 
and,    if   so,    s.    170   of  Bengal   Tenancy  Act   does  not  apply.     The  same 
principle  is  enunciated  in  Runjit  Singh  v.    Maherban   Koev  (2). 
16  C  267  ^ne   case   °^   Ratanchand   Shrichand  v.  Hanmantvao   Shivbakas  (3)  lays 

(F.B.).  down  that  "any  proceedings  "includes  all  proceedings  in  any  [270]  suit 
from  its  institution  to  its  final  disposal  ;  and  I  take  it  execution  proceedings 
fall  within  the  term  "  final  disposal."  I  rely  on  Tkakur  Prasad  v.  Ahsan 
AH  (4) ;  Mahomed  Hossein  v.  Hadji  Abdullah  (5);  and  In  re  Ratansi 
Kalianji  (6) ;  Huvvostindari  Dabi  v.  Bhojohavi  Das  Manji  (7) ;  Satghun 
v.  Mujidan  (8). 

[WILSON,  J. — The  case  of  In  re  Ratansi  Kalianji  is  not  of  much  use 
to  you  in  the  present  case,  but  you  may  take  it  that  all  the  Judges  who 
decided  it  on  the  construction  of  the  General  Clauses  Act  took  the  same 
view  that  has  been  taken  by  this  Court.] 

Baboo  Rash  Behari  Ghose,  for  the  opposite  parties. 

It  is  suggested  by  the  other  side  that  because  the  decree  was  out 
standing  there  is  a  pending  proceeding  within  the  meaning  of  s.  6  of  the 
General  Clauses  Act ;  and  also  that  "  proceedings  "  is  identical  with 
"  suit."  The  distinction  for  which  I  contend,  however,  is  pointed  out  in 
Jugmohun  Mahto  v.  Luchmeshur  Singh  (9)  where  it  is  said  that  "  although 
an  application  for  execution  is  an  application  in  the  suit  resulting  in  a 
decree,  it  may  not  be  an  application  in  a  pending  proceeding  ;  the  suit 
having  matured  into  a  decree  it  could  not  properly  be  said  to  be  pending 
thereafter." 

If  the  application  had  been  pending  thus,  the  old  procedure  could  have 
been  used,  but  not  so  if  no  step  had  been  taken  in  execution.  The  defini- 
tion of  the  word  "  decree  "  in  the  Civil  Procedure  Code  shows  that  there 
is  a  distinction  between  "  suit  "  and  "  decree."  Section  3  of  the  Code  shows 
a  distinction  between  proceedings  before  and  after  decree.  Section  25  of 
the  Code  does  not  sanction  transfer  of  "  execution  proceedings,"  but  of 
"  suits."  Under  s.  64  it  has  been  held  that  execution  proceedings  are  not 
proceedings  in  a  suit. 

[WILSON,  J. — There  is  no  use  in  citing  one  Act  for  the  purpose  of 
construing  another.] 

The  case  of  Gunipadapa  Basapav.  Vivbhadvapa  Ivsangapa  (10)  is  es- 
pecially  in  point,  and  upholds  my  contention  as  to  pending  proceedings,  and 
Shivvaw,  Udaram  v.  Kondiba  Muktaji  (11)  carries  [271]  this  principle  still 
further.  See  also  Rustomji  Biwjovji  v.  Kessowji  Naik  (12),  also  Chinto  Joshi 
v.  Kvishnaji  Narayan  (13).  In  none  of  these  cases  has  execution  been 
regarded  as  an  integral  part  of  a  suit. 

JUDGMENT. 

The  judgment  of  the  Full  Bench  (PETHERAM,  C.  J.,  WILSON,  PIGOT, 
O'KiNEALY  and  MACPHERSON,  JJ.)  was  delivered  by 

WILSON,  J.— Section  170  of  the  Bengal  Tenancy  Act  VIII  of  1885 
enacts  that  "  ss.  278  to  283  (both  inclusive)  of  the  Code  of  Civil  Procedure 
shall  not  apply  to  a  tenure  or  holding  attached  in  execution  of  a  decree 
for  arrears  due  thereon".  This  Act  became  law  on  the  1st  November 


(1)  8C.  51. 
(4)  1  A.  1)68  (671). 
(8)  15  C.  107. 
(12)  8  B.  287  (293). 

(2)  3C.  663, 
(5)  3  C.  727. 
(9)  IOC.  748. 
(13)  3  B.  214, 

(3)  6B.H.C.  A.C.  166. 
(6)  2  B.  148. 
(10)  7  B.  459  (463). 

(7)  13  C.  86. 
(11)  8B.  340. 
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1885.  Among  the  sections  of  the  Code  thus  excluded  are  those  under  which        1889 
claims   to   property   attached    in    execution  are  made.     Before  the  Bengal       FEB-  9. 
Tenancy  A-:t  came  into  operation,  a  decree   for  rent    was   obtained   under       p 
the  Rent  Act  then  in  force  (Bengal  Act  VIII  of  1869),  which  Act  embodied      B  ULL 
the  provisions  of  the  Code  of  Civil  Procedure.  After  the  Bengal  Tenancy  Act 
became   law,   the    tenancy  in  respect  of  which  the  rent  decreed  had  become     jg  c.  267 
due  was  attached  in  execution  of  the  decree.     The  present  applicant  filed  a       (F.B.). 
claim  to  the  property  attached,  but  the  Munsif,  in  whose  Court  the  proceed- 
ings took  place,  rejected  the  claim  as    being   forbidden   by   s.    170   of   the 
Bengal  Tenancy  Act.     The  question  that  we  have  to  consider   is,    whether 
s.  173  of  that  Act  applies  to  the  present  case,  and  the  answer  depends  upon 
s.  6  of  the  General  Clauses  Act  I  of  1868,    by    which  "  the   repeal   of   any 
Statute,  Act,   or    Regulation    shall    not  affect  anything  done  or  £hy  offence 
committed,  or  any  fine  or  penalty  incurred,  or  any  proceedings   commenced 
before  the  repealing  Act  shall  have  come  into  operation." 

The  Courts  of  this  country  have  frequently  had  to  consider  the  effect 
of  legislative  change  in  the  law  upon  proceedings  instituted  before  the 
change  was  made,  and  the  cases  in  which  they  have  had  to  do  so,  fall,  I 
think,  under  one  or  other  of  three  classes. 

The  first  class  of  cases  consists  of  those  in  which  the  Courts 
have  had  to  construe  enactments  which  have  altered  the  law,  not 
by  the  mere  repeal  of  earlier  enactments,  so  as  to  bring  the  [272] 
case  under  s.  6  of  the  General  Clauses  Act,  but  by  new  affirmative 
provisions,  and  in  which  the  new  enactments  contain  in  themselves  no 
special  rule  for  their  own  interpretation.  In  such  cases  the  Courts  have 
applied  the  settled  rule  of  construction  ordinarily  acted  upon  in  the 
absence  of  any  statutory  rule  inconsistent  with  it ;  and  that  rule  is,  that 
retrospective  effect  is  not  ordinarily  given  to  an  enactment  so  as  to  affect 
substantive  rights  but  that  provisions  affecting  mere  procedure  are  applied 
to  pending  proceedings.  To  this  class  belong  such  cases  as  Framji 
Bomanji  v.  Hormasji  Bay  joy ji  (1)  ;  Lai  Mohun  Milker jee  v.  Jogendra 
Chundev  Roy  (2) ;  Uzir  Alt  v.  Ramkomal  Shaha  (3). 

The  second  class  of  cases  comprises  those  in  which  the  enactment  to 
be  construed  provides  its  own  rule  of  construction  by  expressly  or  impliedly 
declaring  that  it  is  or  is  not  to  have  retrospective  operation,  or  the 
extent  to  which  it  is  to  affect  pending  proceedings.  To  this  class  belong 
Mungul  Pershad  Dichit  v.  Grija  Kant  Lahiri  (4),  in  which  the  Privy  Council 
construed  the  Limitation  Act,  1871  ;  Tupsee  Singh  v.  Ram  Sanin  Koevi  (5), 
in  which  a  Full  Bench  of  this  Court  placed  a  construction  upon  s.  21 
of  the  Bengal  Tenancy  Act ;  and  several  cases  which  will  be  considered 
later,  in  which  the  Courts  have  construed  s.  3  coupled  with  other  sections 
of  the  Civil  Procedure  Code. 

The  third  class  of  cases  consists  of  those  in  which  the  law  is  changed 
by  a  mere  repeal  of  a  previously  existing  law,  and  the  repealing  enactment 
contains  no  special  rule  for  its  own  interpretation.  Such  cases  are  govern- 
ed  by  s.  6  of  the  General  Clauses  Act. 

The  case  now  before  us  belongs  to  the  third  class,  and,  for  the  pur- 
pose of  deciding  it,  we  have  to  construe  the  words  in  s.  6,  which  say  that 
the  report  of  a  Statute  "shall  not  affect  any  proceedings  commenced" 
before  the  repeal  takes  effect. 


(1)  3  B.H.C.O.C.  49.  (2)  14  C.  636.  (3)  15  C.  383, 

(4)  8C.  51,  (5)  15  C.  376. 
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1889  The    word    "  proceedings "    is   a    very   general    one,    it  is  not  limited 

FEB.  9.     to  proceedings  connected   with   civil  suits ;   but   includes,    [273]    suppose, 

—          proceedings   other   than   civil    proceedings,    and    civil    proceedings    other 

FULL       tkan  Suits.     When  applied  to  suits,  it  may    be   used    to  mean    the   suit   as 

BENCH.     a    wnoje|   or   jt    may    be   used,   and   often  is  used,  to  express  the  separate 

ie"c~267     stePs  ta^en  in  tne  course  °f  a  suit»  tne  aggregate  of   which    makes    up   the 

(F.B.).      suit. 

I  propose  first  to  consider  the  decisions  affecting  the  question  before 
us,  and,  in  doing  so,  I  shall  have  to  notice  some  which  did  not  depend 
upon  the  construction  of  the  General  Clauses  Act ;  but  which  have  a  more 
or  less  close  bearing  upon  the  question  before  us. 

In  Mimgal  Pershad  Dichit  v.  Grija  Kant  Lahiri  (1)  the  question  was 
whether  3$  application  for  execution  was  governed,  in  respect  of  limita- 
tion, by  the  Limitation  Act  of  1859,  or  that  of  1871,  and  the  Privy 
Council  held  that  an  application  for  execution  is  an  application  in  the  suit, 
and  that,  therefore,  a  provision  in  the  latter  Act  excepting  from  its  opera- 
tion "suits"  commenced  before  a  certain  date  applied  to  proceedings  in 
execution  in  such  suits. 

The  remaining  cases  which  have  to  be  considered  may  be  conveni- 
ently divided  into  three  groups.  The  first  consists  of  cases  relating  to 
appeals  under  various  acts,  and  were  all  decided  simply  upon  the 
construction  of  the  General  Clauses  Act.  Of  these  cases  the  earliest  in 
date  is  Ratanchand  Snchand  v.  Hanmantvao  STiivbakas  (2)  before  Couch, 
C.J.,  and  three  other  Judges  of  the  Bombay  Court.  It  was  held  by 
them  that  the  repeal  of  an  Act,  under  which  an  appeal  lay  against  a 
decree,  did  not  bar  the  appeal  in  a  case  in  which  the  decree  was  passed 
before,  but  the  appeal  presented  after  the  repealing  Act.  The  ground 
of  the  decision  is  thus  stated  at  page  169  :  "  a  suit  is  a  judicial  proceeding, 
and  the  word  '  proceeding  '  must  be  taken  to  include  all  the  proceedings 
in  the  suit  from  the  date  of  its  institution  to  its  final  disposal,  and,  there- 
fore, to  include  proceedings  in  appeal.  " 

The  case  of  Thakur  Prasad  v.  Ahsan  Ali  (3)  before  the  Full  Bench 
of  the  Allahabad  High  Court  only  bears  upon  the  question  before  us,  in  that 
it  is  an  authority  for  the  proposition  that,  [274]  under  s.  6  of  the  General 
Glauses  Act,  an  appeal  is  a  part  of  the  same  proceedings  as  the  thing 
appealed  against. 

In  Syed  Mahomed  Hossein  v.  Hadji  Abdullah  (4),  a  case  decided  on 
the  Registration  Acts,  1871  and  1877,  it  was  held  that  the  repeal  of  an 
Act  which  forbade  an  appeal  did  not  give  an  appeal  against  an  order  made 
before  the  repeal. 

Similarly  in  Hurrosundari  Dabi  v.  Bhojohavi  Das  Manji  (5)  it  was  held 
that  «'  proceedings  "  in  s.  6  of  the  General  Clauses  Act  include  an  appeal 
against  a  decree,  and  that,  therefore,  the  repeal  of  a  section  forbidding 
an  appeal  did  not  give  au  appeal  against  a  decree  in  a  suit  brought  before 
the  repealing  Act  came  into  operation,  and  the  same  thing  was  held  in 
Satghuvi  v.  Mujidan  (6). 

The  second  group  of  cases  relate  to  execution,  and  most  of  them  were 
decided  on  the  construction  of  the  General  Clauses  Act. 

In  the  case  of  Shumbhochunder  Holder  (7),  the  decision  turned  upon 
the  construction  of  s.  12  of  the  High  Court's  Act,  24  and  25  Viet.,  Cap. 
104.  That  section  runs  :  "  From  and  after  the  abolition  of  the  Courts 


(1)  8  C.  51.  (2)  6  B.H.C.  A.C.  166.  (3)  I  A.  668.  (4)  3  C.  727, 

(5)  13  C.  86.           (o)  15  C.  107.  (7)  Bourke  O.C.  59, 
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abolished  as   aforesaid  in  any  of  the  said  Presidencies,  the    High  Court  of        1889 
the  same  Presidency  shall  have  jurisdiction   over   all    proceedings  pending      FEB.  9. 
in    such  abolished   Courts   at   the    time   of  the  abolition  thereof,  and  such 
proceedings,  and  all  previous  proceedings  in  the  said  last  mentioned  Courts, 
shall  be  dealt  with  as  if  the  same  had  been  had    in   the   said    High    Court, 
save  that   any    such    proceedings    may    be  continued  as  nearly  as  circum-     15  C  287 
stances  permit  under  and  according  to  the  practice  of  the  abolished  Courts       (F.B.) 
respectively."     This    provision    so   far  as  it  keeps  alive  the  practice  of  the 
abolished  Courts  in  pending  cases,  is  exactly  analogous  in  character    to  the 
enactment   that    we    have   to   construe,  and  the  expression  "  pending  pro- 
ceedings "  cannot,  I  think,  be  distinguished  in  meaning  from  "  proceedings 
commenced." 

The  matter  came  before  the  Court,  consisting  of  Peacock,  C.J., 
and  Morgan  and  Phear,  JJ.,  in  this  way  :  Three  persons  had  been 
arrested  in  execution  under  writs  issued  from  the  [275]  High  Court 
similar  in  form  to  the  writs  of  Ca.  Sa.  in  use  in  the  Supreme  Court,  and 
they  were  brought  up  by  habeas  corpus  and  claimed  to  be  discharged 
on  the  ground  that  their  detention  was  illegal.  It  turned  out  accord- 
ing to  the  view  that  ultimately  prevailed  that  the  legality  or  illegality  of 
the  custody  of  each  man  depended  upon  whether  the  procedure  in  force 
in  the  Supreme  Court  or  that  of  the  High  Court  was  to  be  followed. 
It  is  only  necessary  to  notice  the  case  of  one  of  the  prisoners — 
Shumbhoochunder  Holder.  With  regard  to  him,  all  the  Judges  agreed, 
though  not  without  some  doubt  on  the  part  of  Phear,  J.,  that  his  case 
was  governed  by  the  old  law,  on  the  ground  that  the  decree  against  him 
had  been  obtained  and  execution  proceedings  instituted  against  him  in 
the  Supreme  Court  before  its  abolition,  and  that  the  proceedings  then 
before  the  Court  were  under  the  circumstances  a  continuation  of  those 
earlier  execution  proceedings.  A  series  of  cases  have  arisen  upon  the 
Limitation  Act,  1877.  In  Behary  Lall  v.  Goberdhun  Lall  (1),  Mitter 
and  Norris,  JJ.,  dealing  with  the  effect  of  that  Act  upon  the  execution  of 
decrees  passed  before  it  came  into  operation,  held  that,  by  reason  of  s.  6 
of  the  General  Clauses  Act,  the  provisions  of  the  previous  law  remained 
unaffected.  In  Guvupadapa  Basapa  v.  Virbhadrapa  Irsangapa  (2.)  the 
plaintiff  obtained  a  decree  before  the  Limitation  Act  of  1877  was  passed. 
After  the  passing  of  that  Act  he  made  an  application,  which,  under 
the  former  law,  would  have  had  the  effect  of  keeping  the  decree  in 
force  for  the  purpose  of  execution,  but  which,  under  the  latter  Act, 
had  not  that  effect.  It  was  held  that  a  subsequent  application  for  exe- 
cution was  barred.  West,  J.,  in  delivering  judgment,  said-.  "In  the 
case  quoted — Behary  Lall  v.  Goberdhun  Lall — '  proceedings'  are  identified 
with  suit  ;  but  we  think  that  where  a  decree  has  been  obtained,  the  appli- 
cation for  execution  initiates  a  new  set  of  proceedings — see  Andrews  v. 
Marris  (3) — and  that,  therefore,  the  rule  of  the  General  Clauses  Act  (I  of 
1868)  is  not  to  be  held  to  govern  all  the  remotest  ministerial  consequences 
of  a  suit  arising  on  applications  made  years  afterwards  according  to  the 
[276]  procedure  in  force  at  its  institution,  but  only  to  bring  under  the 
same  law  such  series  of  proceedings  as  group  themselves  naturally  together, 
as  e.g.,  those  on  a  particular  application  for  execution."  The  same  ques- 
tion again  came  before  Mitter  and  Norris,  JJ.,  in  Jugmohiin  Mahto  v. 
Luchmeshur  Singh  (4),  and  the  learned  Judges  differed  from  their  previous 
opinion.  Mitter,  J.,  said  :  "As  to  'proceedings'  being  identical  with  '  suit', 

(1)  9  C,  44$.  (2)  7  B.  459.  (3)  1    Q.B.  3.  (4)  10  C.  748, 
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1889        it  seems  to  me  that  we  held  that  proposition  to  be  correct  on   the    authority 
FEB.  9.     of   the    Privy   Council    decision  in  Mungul  Pevshad  Dichit's  case  ;  and  after 
- —        hearing  arguments  in  this  case,  and  after  considering  the  judgment  quoted, 
I  still  adhere  to  that  opinion,  viz.,  that  an    application    for   execution   of   a 
decree   js   an    application    in    the  suit  which  resulted  in  the  decree.     That 
16^C~267     was   distinctly    held  in  Mungul  Pershad  Dichit's  case,  and  we  are  bound  by 
(F  B  )        that    decision.     But  at  the  same  time  it  seems  to  me  that,  although  it  is  an 
application  in  that  suit,  it  may  not  be  an  application  in  a  pending    proceed- 
ing.     The  suit  having  matured  into  a  decree  could  not  properly  be  said    to 
be   pending   thereafter.     A    proceeding  to  be  a  pending  proceeding  after  a 
decree  must  be  initiated  by  an  application  for  execution.     But  after    a   suit 
terminates  in  a  decree,  if  nothing  further  is    done,  it  cannot  be  said  to  be  a 
pending  proceeding.     It  is  on  that  ground  that  I  think  we  were   not    right 
in   the    decision   in   Behary   Lall    v.    Goberdkun  Lall  (1)."     A  similar  view 
was  taken  by  Prinsep  and  Macpherson,  JJ.,  in   Becharam  Dutta    v.   Abdul 
Waked  (2). 

In  a  case  cited  in  the  order  of  reference,  it  was  held  that  s.  170  of  the 
Bengal  Tenancy  Act  applies  so  as  to  exclude  a  claim  in  an  execution  after 
the  Act  came  into  operation,  though  I  presume  the  decree  was  before  that 
date. 

In  Shivrant  Udaram  v.  Kondiba  Muktaji  (3),  West  and  Haridas,  JJ., 
held,  if  the  case  is  to  be  regarded  as  a  decision  on  the  General  Clauses 
Act,  that  where  property  has  been  attached  in  execution,  an  application 
by  the  attaching  creditor  for  sale  of  the  property  is  a  new  proceeding. 
Perhaps,  however,  this  case  ought  rather  to  be  regarded  as  having  been 
decided  on  the  other  grounds  pointed  out  in  the  judgment. 

[277]  The  third  group  consists  of  cases  decided  with  respect  to  the 
Civil  Procedure  Code,  and  almost  all  of  them  were  expressly  decided,  not 
upon  the  General  Clauses  Act,  but  upon  that  Act  together  with  and 
modified  by  the  special  rules  of  construction  laid  down  in  the  Civil 
Procedure  Code.  The  first  of  these  is  In  ve  Ratansi  Kalian ji  (4)  before 
Westropp,  C.  J.,  and  four  other  Judges.  The  point  decided  was  that  a 
judgment-debtor  imprisoned  in  execution  under  the  Civil  Procedure  Code 
of  1859,  and  who  had  been  in  prison  for  six  months,  was  not  entitled  to 
be  released  on  the  passing  of  the  Code  of  1877,  which  reduced  the  period 
of  imprisonment  for  debt  to  six  months.  The  decision  turns  upon  the 
construction  of  the  Procedure  Code  itself,  which  contained  rules  of 
construction  different  from  those  of  the  General  Clauses  Act,  and  I  do  not 
find  that  any  of  the  learned  Judges  expressed  an  opinion  as  to  what  the 
effect  of  the  General  Clauses  Act  upon  the  case  would  have  been  if  the 
special  rules  of  the  Procedure  Code  had  not  been  present  to  control  it, 
except  Green,  J.,  who  cites  Ratanchand  Shrichand  v.  Hanmantvao  Shivbakas 
(5),  and  is  disposed  to  regard  proceedings  as  applying  to  suits  "  including 
execution  and  appeal." 

In  Chinto  Joshi  v.  Krisnaji  Narayan  (6)  an  application  made  after  the 
repeal  of  the  Procedure  Code  of  1859  to  set  aside  a  sale  made  in  execution 
proceedings  commenced  under  that  Act  was  held  to  be  governed  by  the 
repealed  Act.  The  question  whether  execution  is  a  part  of  the  same 
proceedings  as  the  suit  within  the  meaning  of  s.  6  of  the  General  Clauses 
Act  did  not  arise  ;  and  if  I  rightly  follow  the  judgment  of  West,  J.,  he 
intentionally  guarded  himself  against  expressing  an  opinion  upon  any 

(1)  9  C.  446.  (2)  11  C.  55.  (3)  8  B.  340. 

(4)  2  B.  148.  (5)  6  B.H.C.A.C.  166.  (6)  3  B.  214, 
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question  of  so  general  a  character  ;  but  he   suggested   a   test  when  he  said        1889 
that  the  proceeding  before  the  Court    was  ''  so    intimately  connected   with       FEB.  9. 
the  proceedings  in  execution  that  it  ought  properly  to  be  regarded  as  a  part        ~ 
of  those  proceedings."  In  suggesting  that  test,  I  think  it   is  only  reasonable     ~  _u 
to  suppose  that  the  learned  Judge    had    in    view,    not    merely   the  General 
Clauses  Act,  but   the    General    Clauses    Act   modified    by   s.  3   and  other     jg  Q  267 
sections  of  the  Procedure  Code,  in  the    manner  which  had    been  explained       (F.B.). 
in  In  ve   Ratansi  Kalianji  (1). 

[278]  In  Runjit  Singh  v.  Meherban  Koer  (2)  the  question  for  con- 
sideration related  to  cases  in  which,  under  the  Procedure  Code  of  1859, 
an  appeal  to  this  Court  was  allowed,  but  in  which  the  Act  of  1877,  if 
applicable,  did  not  allow  them,  and  in  which  the  suits  were  instituted 
before  the  change  in  the  law,  but  the  appeals  were  presented  after  it.  The 
Judges  were  unanimous  in  holding  that  the  appeals  lay.  Garth,  C.  J., 
accepted  to  the  full  the  ruling  of  the  Bombay  Court  in  Ratanchand  Sri- 
chand  v.  Planmantvao  Shivbakas  (3)  that  the  word  "  proceeding  "  in  s.  .  6 
of  the  General  Clauses  Act  includes  the  whole  of  a  suit ;  and  expressed 
the  opinion  that  there  was  nothing  in  the  Code  itself  to  exclude  that 
view.  I  think  Jackson,  J.'s  view  is  the  same.  The  other  learned  Judges 
— Markby,  Mitter  and  Ainslie  decided  the  case  on  other  grounds  and 
guarded  against  expressing  an  opinion  on  this  point. 

In  Rustomji  Burjovji  v.  Vivbhadvapa  Irsangapa  (4),  a  case  depending 
not  upon  the  General  Clauses  Act,  but  upon  s.  3  and  other  sections  of 
the  Civil  Procedure  Code,  Sargent,  C.  J.,  and  Haridas,  J.,  accepted  the 
test  suggested  by  West,  J.,  in  Chinto  Joshi  v.  Krishnaji  N way  an  already 
cited,  for  determining  the  identity  of  proceedings. 

As  to  the  first  of  the  groups  of  cases  just  treated  of,  those  relating 
to  appeals,  there  is,  I  think,  a  completely  uniform  course  of  decision  to 
the  effect  that  an  appeal  is  a  part  of  the  same  proceedings  within  the 
meaning  of  s.  6  of  the  General  Clauses  Act,  as  the  thing  appealed  against, 
and  that  therefore  if  the  thing  appealed  against  is  a  decree  in  a  suit, 
the  appeal  is  a  part  of  the  same  proceeding  as  the  earlier  steps  in 
the  suit.  These  decisions  are,  I  think,  too  numerous,  passed  by  too  many 
Courts,  and  spread  over  too  long  a  time  for  us  to  be  justified  in  question- 
ing them.  And  I  do  not  see  how  they  can  be  logically  supported  upon 
any  ground  narrower  than  that  assigned  in  the  first  case  in  the  series, 
namely,  that  "  proceedings  "  in  s.  6  of  the  General  Clauses  Act,  when 
applied  to  a  suit,  means  the  whole  suit  ;  and  it-  would  seem  to  follow  that 
the  proceedings,  in  the  sense  of  the  suit,  must  include  execution,  which  is 
undoubtedly  a  step  in  the  suit. 

[279]  On  the  other  hand,  it  is  always  dangerous  in  matters  like  that 
before  us  to  reason  too  confidently  from  general  propositions.  There  can 
be  no  doubt  that  a  thing  may  be  a  step  in  the  suit,  and  may  yet  well  be 
regarded  as  a  proceeding  separate  from  the  other  steps  in  the  suit.  And 
in  enquiring  whether  execution  should  be  so  regarded,  we  may,  I  think, 
be  justified  in  looking  outside  the  General  Clauses  Act.  It  is  not  an  Act 
regulating  procedure  ;  that  is  the  object  of  another  class  of  Acts.  In  this 
Act,  therefore,  we  may  well  understand  "  proceedings  "  in  the  sense  of 
proceedings  as  defined  and  regulated  by  the  law  for  the  time  being  in  force 
governing  procedure  with  regard  to  any  given  subject-matter.  As  to  suits 
under  the  Bengal  Tenancy  Act,  the  Civil  Procedure  Code  generally  applies, 
and  the  Civil  Procedure  Code  has  to  some  extent  divided  the  whole 

(1)  2B.  148.          (2)  3C.   663.  (3)  6B.H.C.  A.C.  166.  (4)  8  B.  287. 
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1889        proceedings  in  a  suit  into  separate    proceedings.     There  is  nothing  in  itself 

FEB.  9.      unreasonable  in  holding  that  execution    is  such  a  separate  proceeding,  and 

~,  there    is   this   distinction    between  appeals  and   executions ;  that  an  appeal 

P.  UL '       is  of   necessity   a   proceeding   between    the     same    parties   as    the    matter 

""'     appealed  against ;  whereas,   proceedings   arising   in    execution  may  be,  and 

16  C  267     'n  t^ie  case  before  us  are,    between   one   of   those    parties  and  a  stranger  to 

(P  B.).      the  suit. 

The  second  group  of  cases,  those  relating  to  execution,  are  all  to  the 
effect  that  execution  is  to  be  regarded  as  a  separate  proceeding  from  the 
previous  steps  in  the  suit.  With  regard  to  the  cases  in  Bombay  and  in 
this  Court,  upon  the  Limitation  Acts  as  affecting  execution  proceedings, 
Gurupadapa  Basapa  \\  Virbhadrapa  Irsangafa  (1)  and  Jugmohun  Mahto  v. 
LucJimeshuv  Singh  (2),  I  have  no  doubt  (if  1  may  say  so  with  due 
deference)  that  Upon  any  view  of  the  present  question  they  were  rightly 
decided  on  the  ground  that  the  General  Clauses  Act,  s.  6,  did  not  apply. 
If  the  true  view  be  that  the  word  "  proceedings  "  in  that  section  does  not 
embrace  the  whole  suit  so  as  to  include  execution,  then  it  is  clear  that  the 
result  was  right.  If  the  other  view  of  the  meaning  of  "  proceeding  "  should 
prevail,  I  still  think  that  s.  6  would  not  apply  to  the  cases  in  question, 
because  I  think  the  operation  of  the  section  ought  to  be  limited  to  the 
cases  in  which  a  change  in  the  law  is  strictly  the  resut  of  the  [280]  repeal  of 
an  enactment,  not  of  substantive  enactment  in  the  new  legislation.  And 
I  should  be  disposed  to  say  that  the  rules  of  law  to  which  effect  was 
given  in  the  cases  of  which  I  am  speaking,  became  such,  not  by  the  repeal 
of  the  old  law,  but  by  the  substantive  enactments  of  the  new.  The  fact, 
however,  remains  that  the  first  of  these  grounds  and  not  the  second  was 
the  one  actually  taken  by  the  learned  Judges  who  decided  the  cases:  and 
they  are,  therefore,  authorities  for  the  narrower  construction  of  the  word 
"  proceedings,"  and  for  holding  that  an  application  for  executiun  initiates 
proceedings  separate  from  those  which  resulted  in  the  decree.  The  rule 
upon  which  In  ve  Shumbhoo  Chundev  Holder  (3)  was  decided  lends  strong 
confirmation  to  this  view. 

Of  the  last  group  of  cases,  those  decided  upon  the  Civil  Procedure 
Code,  all  but  one  were  distinctly  based  upon  the  terms  of  the  Code 
itself,  not  merely  upon  the  General  Clauses  Act.  The  one  exception 
is  Runjit  Singh  v.  Mehevban  Koev  (4),  in  which  Garth,  C.  J.,  considered 
that  there  was  nothing  in  the  then  Code  of  Civil  Procedure  to  modify 
the  effect  of  the  General  Clauses  Act.  The  word  upon  which  be  based 
that  view  has  been  changed  in  the  subsequent  Acts.  But  the  opinion  of 
Garth,  C.  J.,  remains  that  the  word*"  proceedings  "  applies  to  a  suit  in  its 
entirety.  Ther  is  the  opinion  of  Green,  J.,  in  In  re  Ratansi  Kalianji  (5) 
to  the  same  effect.  On  the  other  hand  there  is  the  view  stated  by  West,  J., 
in  the  cases  cited  with  some  support  from  Sargent,  C.  J.,  in  Rustomji 
Burjorji  v.  Kessowji  Naik  (6). 

Upon  a  consideration  of  the  authorities,  the  result,  in  my  opinion,  is 
that  whether  the  two  currents  of  decision,  that  relating  to  appeals  and 
that  relating  to  execution  can  or  cannot  be  explained  upon  grounds  logi- 
cally satisfactory,  we  must  accept  them  ;  and  I  should,  therefore  answer  the 
question  referred  to  us, — the  first  in  the  affirmative,  the  second  in  the 
negative.  The  rule  will  be  discharged  with  costs. 

T.  A.  P.  Rule  discharged. 

(1)  7  B.  489.  (2)  10   C.  748.  (3)  Bourke  O.C.  59. 

(4)  3  C.  663.  (5)  2  B.  1 48.  (6)  8  B.  287. 
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I  [281]   CRIMINAL  REFERENCE. 

Before  Mr.  Justice  Mitter  and  My.  Justice  Trevelyan. 
JAGAT  KISHORE  ACHARJYA  CHOWDHURI  (1st  Party)  v.  KHAJAH 
ASHANULLAH  KHAN  BAHADUR  (2nd  Party)*     [13th  February,  1889.] 

Criminal  Procedure  Code  (Act  X  of  1882),  s.  145 — Possession,  Inquiry  into — Time  at 
which  Magistrate  has  to  determine  who  was  in  possession — Undisturbed  posses- 
sion immediately  before  dispute. 

In  an  enquiry  under  s.  145  of  the  Criminal  Procedure  Code,  where  the  property 
in  dispute  was  forest  land,  the  right,  to  possession  of  which  was  exercised  by 
cutting  and  removing  timber  from  time  to  time,  the  Magistrate  found  that  the 
men  of  the  first  party  had  been  driven  away  by  those  of  the  second,  and  had  been 
unable  to  enter  the  forest  and  remove  the  timber  alleged  to  have  been  cut  by 
them  ;  that  this  happened  before  the  time  of  the  initial  proceedings  and  continued 
to  the  date  of  the  hearing  ;  and  that  the  men  of  the  second  party  had  been  able 
to  bring  out  of  the  forest  the  timber  which  had  been  cut.  Upon  these  findings 
he  came  to  the  conclusion  that  the  possession  of  the  second  party  had  been 
established,  and  made  an  order  under  the  section  in  their  favour. 

Held,  that  having  regard  to  the  nature  of  the  property  in  dispute,  these  facts 
could  not  constitute  legal  possession  of  the  second  party  at  the  time  the  proceed- 
ings were  instituted. 

Held,  further,  that  in  like  cases  having  regard  to  the  nature  of  the  property 
in  dispute  and  the  mode  in  which  possession  may  be  exercised  over  it,  in  order 
to  find  which  party  was  in  possession  when  the  proceedings  were  instituted,  it 
is  necessary  to  inquire  which  party  was  in  undisturbed  possession  of  the  land 
in  dispute  by  felling  timber  and  removing  the  same,  without  objection  on  the 
occasion  immediately  preceding  the  one  on  which  the  dispute  arose;  and 
whichever  party  be  found  to  have  been  in  possession  on  that  occasion  should  be 
presumed  to  have  possession  at  the  time'when  the  proceedings  were  commenced. 

Tnis  was  a  reference  made  by  the  Sessions  Judge  of  Mymensingh 
for  the  purpose  of  having  an  order  made  by  the  Joint  Magistrate  of  that 
district,  under  s.  145  of  the  Criminal  Procedure  Code,  set  aside,  the 
Sessions  Judge  being  of  opinion  that  the  order  was  not  justified  upon  the 
findings  of  fact  by  the  Magistrate. 

•  The  circumstances    which  gave    rise  to   the  proceedings    being  [282] 
taken  under  that  section  and  the  order  being  passed  were  as  follows : — 

The  subject-matter  of  the  dispute  was  a  tract  of  forest  land  claimed 
by  the  first  party  as  a  part  of  Rangamatia-gur,  and  by  the  second  party 
as  a  part  of  Atia-gur. 

In  the  month  of  March  1888,  a  number  of  trees  had  been  cut  in  the 
forest  by  labourers,  having  authority  to  do  so  from  one  or  other  of  the 
parties,  and  a  dispute  arose  between  the  parties  with  reference  to  the 
right  to  remove  the  timber  and  a  police  enquiry  was  held.  On  the 
3rd  April,  the  Head  Constable  submitted  a  report  stating  that  the  dispute 
was  regarding  a  plot  of  land  extending  over  two-and-a-half  miles  and  that 
there  was  a  likelihood  of  a  breach  of  the  peace,  as  both  parties  were 
endeavouring  to  remove  the  timber. 

On  that,  proceedings  were  taken  under  s.  107  of  the  Criminal 
Procedure  Code,  which  resulted  in  an  order  being  passed  on  the  7th  June, 
binding  down  Tarini  Prosad  Chuckerbuty,  who  was  a  lessee  of  the  second 
party,  to  keep  the  peace. 

*  Criminal  Reference,  No.  17  of  1889,  made  by  H.P.  Peterson,  Esq.,  Sessions  Judge 
of  Mymensingh,    dated  the  lith  of  January  1889,  against   the  order  passed  by  C.  W.  E. 
Pittar,  Esq.,  Officiating  Joint  Magistrate  of  Mymensingh,  dated    the  24th  of  September 
1888. 
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That  enquiry  and  the  police  report  formed  the  basis  of  these  pro- 
ceedings,  which  were  instituted  on  the  9th  June.  Both  parties  appeared 
and  numerous  witnesses  were  examined  on  behalf  of  both  sides. 

On  the  24th  September  1888,  the  Joint  Magistrate  passed  the  order 
complained  of.  The  material  portion  of  his  judgment  was  as  follows  : — 

"  The  subject-matter  of  dispute  between  the  two  parties  to  these 
proceedings  is  a  tract  of  forest  land  claimed  by  the  first  party  as  party  of 
the  Rangamatia-gur,  and  by  the  second  party  as  part  of  the  Atia-gur.  The 

Eastern  and   Western    boundaries   are    in    dispute In 

March  last  a  number  of  trees  were  cut  in  this  forest    by  labourers    having 
authority   from  one   or   other   of   the    parties.     A  dispute  arose  in  conse- 
quence of  these  acts  and  a  police  enquiry  was  held.  A  report  was  submitted 
by   the    Head    Constable   on   the  3rd  April.     On  that,  proceedings  under 
s.  107,  Civil  Procedure  Code,  were   taken   and    decided   on   the  7th    June. 
That   enquiry  and  the  report  of  the  police  officer  formed  the  basis  of  these 
proceedings,    which    were   initiated  on   the   9th   June.     It  is  necessary  to 
decide  which  party  was  in  possession  on  that   date.     [283]    Possession   of 
property   of   this   nature   is   exercised    whether  by  the  landlord  or  by  his 
lessee  by   allowing   the   public   to   cut   the  timber,  who  are  assessed  pro- 
portionately  to   the   amount   of   timber    which  they  cut.     As   a   rule  no 
written  authority  is  given  to  individuals  to  cut   timber,   in    which   case   the 
arrangements  described  are  made  by  the  person  who  acquires  such  a  right. 
In  this  case,  however,  it  is  asserted  that  licences    were   given   on    the   last 
and    previous  occasions  of  cutting  timber.     Each  party  has  given  evidence 
of  possession  having  been  exercised  on  previous   occasions,   and   evidence 
of   title   has   been  given  as  corroboration  and  explanatory  of  the  evidence 
of  possession.     In   deciding   the  fact   of  actual    possession,  I  dismiss  from 
my  mind  all  considerations  of  the  legal  title  of  either  party.      In  Ambler    v. 
Pushong  (1)  it  has  been  laid  down    that  the  Magistrate  has  to  find  which  of 
the  parties  is  in  possession  of  the  subject-matter   of  the  dispute  at  the  time 
when  he  is  enquiring   into  the    matter,  which,  in  the   contemplation  of  the 
law,  is  identical  with  the  time  of  the  institution  of  the  proceedings,  and  not 
at  any  time  previous  thereto,  and  he  has  no  concern  as  to  how  the  party  then 
in  actual    possession  obtained    possession,    but   has   only  to   pass  an  order 
retaining   him     in     possession.     It    appears   from   the     evidence  of   the 
witnesses  produced    by  the  first   party  that  they   were  driven   away  by  the 
men  of  the   second  party,   and  have   been    unable    to  enter    the  forest  and 
remove  the   timber  which   they  alleged  to  h'ave    been  cut  by  them.     This 
happened  before   the   time   of   the   initial    proceedings,  and   that   state  of 
things  still   continues.     Further,   it  appears   that   the    men  of  the  second 
party  have  been   able  to   bring   out   the  timber   which  was   cut,  with  the 
exception  of  a  few  trees,  which  were  cut,  as  is  alleged,    by  a  man  who  has 
since  died.     Neither   party  can    bring   that   timber  away    now,  as   the  cut 
timber  in  the  forest  is  under  attachment ;  but   it  does   not  appear  that  the 
first  party   brought  away   a  single    tree.     It   is,    therefore,  perfectly  clear 
that   the   second    party   has  retained   the  possession    which   it  had  at  the 
commencement  of  these  proceedings.     This   being  so,  it  is   unnecessary  to 
go  into  any   of  the  circumstances    previous   to   the  institution   of  this  case 
and  it  also   becomes  unnecessary  to  deal    [284]    with  the   objection  raised 
by  the  second  party  as  prejudicial  to  them." 

The  Joint    Magistrate  then   went  into  the   question  as  to    whether  the 
lessees  should  have  been  made  parties  to  the  proceeding,  and  deciding  that 

(l)  11  C.  365. 
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question  in  the  negative,  declared  the  second  party  to  be  entitled  to  retain 
possession  until  evicted  therefrom  in  due  course  of  law.  The  first  party 
thereupon  petitioned  the  Sessions  Judge,  who  referred  the  case  to  the  High 
Court.  In  his  order  of  reference,  the  Judge  stated  his  reasons  for  dis- 
agreeing with  the  Magistrate's  order  as  follows  : — 

"  In  submitting  the  case  for  the  inspection  of  the  Court,  I  beg  to 
report  that,  in  my  opinion,  the  order  was  not  justified  on  the  limited 
finding  of  the  lower  Court.  The  finding  on  the  question  of  possession, 
refers  to  a  period  commencing  with  the  entry  by  the  men  of  the  second  party 
and  forcible  exclusion  of  the  first  party  from  the  disputed  forest.  There 
is  no  finding  regarding  any  earlier  period,  and  as  the  Officiating  Joint  Magis- 
trate, on  the  commencement  of  the«  quarrel,  bound  down,  under  s.  107, 
Criminal  Procedure  Code,  a  lessee  of  the  second  patry,  yet  on  the  authority 
of  Ambler  v.  Pushong  (1),  he  has  restricted  his  enquiry  on  the  point  of  pos- 
session to  the  interval  between  the  receipt  of  the  police  report  regarding  a 
probable  breach  of  the  peace,  and  the  proceeding  drawn  up  in  June  under 
s.  245,  Criminal  Procedure  Code,  on  disposal  of  the  inquiry  under  s.  107, 
Criminal  Procedure  Code.  It  will  be  further  noticed  that  there  is  no 
decision  regarding  the  persons  who  cut  the  wood  ;  and  this  being  the  initial 
proceeding  in  the  dispute,  the  enquiry  appears  to  me  defective  and  judg- 
ment thereon  incomplete. 

An  additional  enquiry,  under  the  circumstances  disclosed  of  one  party 
cutting  the  timber,  and  the  second  removing  it,  as  to  possession  before  the 
actual  cutting  of  the  trees  and  opposition  against  entry  or  re-entry  as  the 
case  may  be,  and  order  thereon,  would  appear  to  me  more  conformable  to 
the  law  on  this  section  of  the  Criminal  Procedure  Code  as  set  forth  in 
rulings  subsequent  to  that  relied  on  by  the  Joint  Magistrate." 

The  case  now  came  on  for  hearing  before  the  High  Court- 

[285]  Mr.  Woodroffe,  Mr.  Gasper,  Baboo  Grish  Chnnder  Chowdhry  and 
Baboo  Pnunatha  Nath  Sen,  for  the  first  party. 

Mr.  Garth  and  Baboo  Basanta  Kumar  Ghose,  for  the  second  party. 

The  judgment  of  the  High  Court  (MITTKR  and  TREVELYAX,  JJ.)  was 
as  follows  : — 

JUDGMENT. 

The  Magistrate  in  this  case,  following  the  decision  in  Ambler  v. 
Pushong  (1),  has  maintained  the  second  party  in  possession  of  a  piece  of 
forest  land.  It  appears  not  to  be  disputed  that  the  right  of  possession 
upon  the  forest  lands  in  question  is  exercised  by  cutting  timber  from  time 
to  time,  and  removing  that  timber  upon  a  certain  price  being  paid  therefor. 
It  further  appears  that  in  Falgun  last  year  (or  March  1888),  a  number  of 
trees  was  cut  in  the  forest  by  labourers  who  had  authority  to  do  so  either 
from  the  first  party  or  the  second  party.  It  also  appears  that  there  was  a 
disturbance  of  the  peace  consequent  upon  attempts  being  made  by  the 
parties  respectively  to  remove  the  timber.  The  result  was  that  on  the  7th 
of  June  last,  a  lessee  of  the  second  party  was  bound  down  to  keep  the  peace, 
and,  on  the  9th  June,  the  present  proceedings  were  instituted  between 
the  parties,  the  lessee  not  being  made  a  party  to  these  proceedings.  All 
that  the  Magistrate  finds  in  this  case  is  this.  He  says  :  "  It  appears  from 
the  evidence  of  the  witnesses  produced  by  the  first  party  that  they  were 
driven  away  by  the  men  of  the  second  party,  and  have  been  unable  to 
enter  the  forest  and  remove  the  timber  which  they  alleged  to  have  been 

(1)  11  C.  365. 
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cut  by  them.  This  happened  before  the  time  of  the  initial  proceedings, 
and  that  state  of  things  still  continues.  Further,  it  appears  that  the  men 
of  the  second  party  have  been  able  to  bring  out  the  timber  which  was  cut, 
with  the  exception  of  a  few  trees,  which  were  cut,  as  is  alleged,  by  a  man 
who  has  since  died."  Upon  these  two  facts  being  found,  the  Magistrate 
came  to  the  conclusion  that  the  possession  of  the  second  party  was 
established  when  these  proceedings  were  instituted.  Having  regard  to 
the  nature  of  the  property  in  dispute,  these  two  facts,  found  in  favour  of 
the  second  party,  could  not  constitute  legal  possession  of  the  second 
party  at  the  time  the  proceedings  were  instituted.  The  first  [286] 
party  is  entitled  to  assume  that  on  the  occasion  preceding  the  one  in  which 
the  dispute  arose,  his  men  were  allowed  to  cut  and  remove  timber  in  the 
forest  without  any  disturbance  of  peace.  There  is  evidence  adduced  by 
him  on  this  point  which  has  not  been  disbelieved  by  the  Deputy  Magis- 
trate. He  is,  therefore,  entitled  to  say  that  for  the  purposes  of  the  ques- 
tion of  law  which  has  been  raised  before  us,  and  for  that  purpose  only, 
this  fact  should  be  assumed  in  his  favour.  If  this  contention  be  conceded, 
it  seems  to  us  to  follow  that  what  happened  in  March  last  could  not  have 
the  effect  of  putting  the  first  party  out  of  possession ;  they  would  only  be 
acts  disturbing  the  possession  of  the  first  party.  Having  regard  to  the 
nature  of  the  property  in  dispute,  and  the  mode  in  which  possession  may 
be  exercised  over  the  property,  we  think  that  in  order  to  find  which  party 
was  in  possession  when  the  proceedings  were  instituted,  it  is  necessary 
to  enquire  which  party  was  in  the  undisturbed  possession  of  the  land  in 
dispute  by  felling  timber  and  removing  the  same  without  objection  on  the 
occasion  immediately  preceding  the  one  in  which  the  dispute  arose;  and 
whichever  party  be  found  to  have  been  in  possession  on  that  occasion, 
should  be  presumed  to  have  possession  at  the  time  when  the  proceedings  in 
this  case  commenced. 

We  desire  to  guard  ourselves  from  being  understood  to  express  any 
opinion  on  the  question  of  possession — that  question  is  left  to  be  decided  by 
the  Joint  Magistrate.  We  simply  make  the  assumption  of  fact,  which  the 
first  party  contended  should  be  made,  in  order  to  decide  whether  the  find- 
ing  of  the  Joint  Magistrate  is  sufficient  in  law  to  dispose  of  the  case. 

We  set  aside  the  order  of  the  Joint  Magistrate,  and  remit  the  record  of 
the  case  to  him,  in  order  that  it  may  be  decided,  on  the  evidence  now  on 
the  record,  with  reference  to  the  observations  made  above. 


H.  T.  H. 


Order  set  aside  and  case  remanded. 
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[287]   APPELLATE  CIVIL. 

Before  Mr.  Justice  Ghose. 

- 
IN  THE  MATTER  OF  THE  PETITION  OF  ASHGHAR  RfiZA  AND  ANOTHER. 

ASHGHAR  REZA  AND  ANOTHER  (A  MINOR,  THROUGH  HIS 
NEXT  FRIEND  J.  H.  LEWIS)  (Plaintiffs)  v.  HYDER  REZA  AND 
OTHERS  (Defendants)*      [20th  February,  1889.J 

Appeal  to  Privy  Council—  'Concurrence  of  two  Courts  on  fac'-s  —  "Affirming"  judg- 
ment of  Lower  Court  —  Civil  Procedure  Code  (Act  XIV  of  1882),  s.  596  —  Sub- 
stantial questions  of  law  —  Case  disposed  of  on  facts. 

Where  the  issues  in  a  case  irivolved  questions  both  of  law  and  fact,  and  the 
Subordinate  Judge  had  decided  against  the  plaintiff  on  two  issues  of  fact,  suffi- 
cient for  the  disposal  of  the  case,  without  trying  the  other  issues,  the  High 
Court  found  on  those  two  issues  substantially  in  favour  of  the  plaintiff,  but 
raised  a  further  question  of  fact  on  th=  evidence  and  decided  that  against  him, 
coming  finally  to  the  same  conclusion  on  the  facts  as  the  Subordinate  Judge, 
though  not  agreeing  with  him  on  all  his  findings  or  in  the  reasons  on  which  they 
were  based  : 

Held,  on  an  application  for  leave  to  appeal  to  the  Privy  Council,  that  the 
High  Court  did  not  "  affirm  "  the  judgment  of  the  lower  Court  within  the  mean- 
ing of  s.  596  of  the  Civil  Procedure  Code. 

Held,  also,  assuming  the  judgment  of  the  lower  Court  was  affirmed  by  the 
High  Court,  that  there  were  substantial  questions  of  law  in  the  case  which  en- 
titled the  plaintiff  to  appeal,  notwithstanding,  that  such  questions  might  be 
immaterial  to  the  decision  of  the  case. 

[Diss.,  48   P.R.   1904  ;  F.,   20  B.  699  (703)  ;  R.,  13  C.L  J.    501  =  11  Ind.  Cas.  159  (160)  ; 
D.,  21  C.  523  (525)  ;  20  A.  367  (368).] 

THIS  was  an  application  for  leave  to  appeal  to  the  Privy  Council 
from  a  decision  of  the  High  Court  (Noi<ius  and  BEVERLEV,  JJ.),  dated 
26th  May  1888. 

The  plaintiffs  in  the  suit  were  Syed  Ashghar  Reza  and  Syed  Dilawur 
Reza,  two  of  the  sons  of  one  Raja  Ahmed  Reza  by  his  wife  Rani  Roushan 
Jehan,  and  the  suit  was  brought  to  recover  possession  of  a  share  of 
certain  property,  against  Syed  Hyder  Reza  and  Syed  Sufdar  Reza,  the 
sons,  and  Muni  Bibi,  the  daughter,  of  Raja  Syed  Ahmed  Reza  by  another 
wife  Rani  Afzulunnissa  (who  died  in  1860),  and  also  against  Syed  Lutf  AH 
Khan,  to  whom  the  other  defendants  had  transferred  the  property  claimed. 

The  subject  of  the  suit  was  a  share  of  .11  gundas  of  zemindari  Surja- 
pore  which  was  purchased  at  a  sale  in  execution  of  a  decree  [288]  -in  the 
name  of  one  Kasim  Ali  in  February  1851  ;  and  a  share  of  a  putm  mehal 
called  Bhata  Bhagulpore  which  was  purchased  in  1867  in  the  names  of 
the  defendants  Hyder  Reza  and  Sufdar  Reza.  As  to  these  properties  the 
plaintiffs  alleged  that  the  11  gundas  share  of  the  zemindari  was  purchased 
by  and  with  the  money  of  Ahmed  Reza  in  the  name  of  Kasim  Ali,  who 
was  a  servant  of  his,  and  that  Kasim  Ali  subsequently,  in  1854,  executed 
an  ikrarnama  as  to  his  purchase  in  favour  of  Ahmed  Reza,  though  in  the 
name  of  his  wife  Afzulunnissa  ;  and  as  to  the  share  of  the  putni  rhehal, 
that  it  had  been  similarly  purchased  by  Ahmed  Reza  with  his  own  money 
in  the  names  of  Hyder  Reza  and  Sufdar  Reza.  The  plaintiffs,  therefore, 
claimed  these  properties  as  heirs  of  Ahmed  Reza,  who  died  in  May  1870, 
and  also  claimed  to  have  set  aside  certain  mortgages  and  deeds  of  sale 
executed  by  Hyder  Reza  and  Sufdar  Reza  in  favour  of  the  defendant  Lutf 
Ali  Khan. 
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1889  The    suit    was    valued    at   Rs.  4,70,811-14  as.     The      defence    (the 

FEE,  20.     defendant  Lutf  All  Khan  alone  putting  in  a  written  statement  and  defend- 

—  ing   the   suit)    mainly    was   that   the    purchase  of  the  11  gundas  share  of 

APPBL-      Surjapore  was  made  by  Kasim  Ali  for  Afzulunnissa,  in    whose   favour  the 

LATE       jkrarnama  was  executed  by  him,  in  1852,  whereby    he  acknowledged  that 

CIVIL>       he   had   purchased   the    share   for   her  and  with  her  money  ;  and  that  the 

16  C~287=     s^are   of   the    Putni    rnehal    was    purchased,  not  by  Ahmed  Reza  benami, 

13  Ind.  Jur.  but  by    the  defendants   Hyder  Reza  and  Sufdar  Reza  for  themselves  and 

336.         in  their  own  names  ;  and  that  even  if  the  properties  had  been  acquired  by 

and    with  the  money  of  Ahmed  Reza,  he  had  intended  them  to  be  and  had 

given   them    for   the  benefit  of  Afzulunnissa  and  Hyder  Reza  and  Sufdar 

Reza,   respectively,   and   the    beneficial  enjoyment  of  those  properties  had 

been   with   those   persons,    and    not    with    Ahmed  Reza.     Other  defences 

were    raised    which   are  shown  by  the  following  issues,  which  were  those 

settled  at  the  hearing  before  the  Subordinate  Judge  : — 

"  (1)  Whether  the  claim  of  the  plaintiffs,  on  any  portion  of  it,  is 
barred  by  limitation  or  not  ? 

"(2)  Whether  Ahmed  Reza  purchased  the  disputed  11  gundas  of 
zemindari  Surjapore  furzi  in  the  name  of  Kasim  Ali  and  got  Kasim  to 
execute  an  ikrarnama  to  him  in  the  name  of  Afzulunnissa,  and  the  dis- 
puted 7  annas  and  9  gundas  share  of  putni  [289]  taluq  Bhata  Bhagulpore, 
&c.,  furzi  in  the  names  of  Hyder  Reza  and  Sufdar  Reza  or  not  ? 

"  (3)  If  the  purchases  were  benami,  whether  they  were  made  for,  and 
the  properties  were  gifts  to,  Afzulunnissa,  Hyder  Reza  and  Sufdar  Reza 
or  not  ? 

"(4)  Whether  the  defendant  Lutf  Ali  Khan  is  bona  fide  a  mortgagee 
and  purchaser  after  due  inquiry  for  value  or  not  ? 

"  (5)  Whether  Ahmed  Reza  admitted  the  title  of  Afzulunnissa, 
Hyder,  and  Sufdar,  and  put  in  the  petition  mentioned  in  paragraph  9  of 
the  written  statement,  and  whether  the  statements,  regarding  collection 
of  rent  in  paragraph  10,  the  admission  of  Roushan  Jehan  mentioned  in 
paragraph  15,  and  the  purchases  by  the  plaintiffs  spoken  of  in  paragraph 
13  are  true?  If  so,  under  what  circumstances  were  they  made,  and  are 
the  plaintiffs  estopped  thereby  from  maintaining  the  suit  ? 

"  (6)  Did  Roushan  Jehan  and  Hamidunnissa  alias  Muni  Bibi  relin- 
quish their  shares  ? 

"  (7)  What  shares  have  the  plaintiffs  received  on  the  death  of  their 
father,  and  to  what  shares  in  the  properties  are  they  entitled  ? 

'« (8)  Are  the  plaintiffs  entitled  to  the  mesne  profits?  If  so,  to  what, 
and  for  what  period,  and  from  whom  ? 

14  (9)  Whether  the  suit  is  maintainable  under  s.  37  of  the  Civil 
Procedure  Code." 

The  Subordinate  Judge,  after  holding  that  the  suit  was  not  barred  by 
lapse  of  time,  found  that  the  11  gundas  share  of  Surjapore  was  purchased 
by  and  with  the  money  of  Ahmed  Reza  in  the  name  of  Kasim  Ali,  who 
was  his  karpuvdaz  and  servant ;  that  the  transfer  by  the  ikrarnama  was 
intended  to  be  for  the  benefit  of  Afzulunnissa,  and  operated  as  a  gift  to  her 
of  that  property  of  which  thenceforth  she  had  the  beneficial  enjoyment ; 
that  the  purchase  of  the  share  of  the  putni  mehal  was  made  by  Ahmed 
Reza  with  his  own  money,  but  with  the  intention  of  providing  for,, 
and  as  a  gift  for,  the  benefit  of  Hyder  Reza  and  Sufdar  Reza  ;  that  that 
share  was  not,  for  a  period  of  more  than  12  years  after  Ahmed  Reza's 
death,  considered  by  his  heirs  to  be  part  of  his  heritage,  but  was  property 
of  which  Hyder  Reza  and  Sufdar  Reza  and  not  Ahmed  Reza  were  in 
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beneficial  enjoyment    [290]    from   the  time   of  the  purchase.     In  conse-        1889 
quence   of  these  findings  on   the    2nd   and    3rd   issues,    the    Subordinate     FEB.  20. 
Judge  considered  that  the  decision  of  the  other  issues  was  unnecessary,       . 
and  dismissed  the  suit. 

The  plaintiffs  appealed  to  the  High  Court,  valuing  their  appeal  at  the 
same  amount  as  the  original  suit. 

The  High  Court,  on  appeal,  agreed  with  the  Subordinate  Judge  in  igc.  287= 
finding  that  the  purchase  of  the  11  gundas  of  Surjapore  was  originally  a  13  ind.  Jur. 
benami  transaction,  that  is,  a  purchase  by  Ahmed  Reza  with  his  own  335. 
money  in  the  name  of  Kasim  Ali,  his  servant;  but  they  were  of  opinion 
that  it  was  not  purchased  on  behalf  of  or  for  the  benefit  of  Afzulunnissa, 
and  that  when  it  was  transferred  into  the  name  of  Afzulunnissa  by 
the  ikrarnama,  it  was  simply  a  transfer  from  one  benamidar  to  another  ; 
but  that  at  some  time  before  her  death,  probably  at  the  time  of  his 
marriage  with  Roushan  Jehan  in  1859,  Ahmed  Reza  made  a  gift  of  that 
property  to,  and  afterwards  treated  it  as  being  the  exclusive  property  of, 
Afzulunnissa  and  her  sons  Hyder  Reza  and  Sufdar  Reza,  the  beneficial 
enjoyment  of  it  up  to  that  time  having  continued  with  Ahmed  Reza.  With 
regard  to  the  purchase  of  the  share  of  the  putni  mehal,  the  High  Court 
held  that  it  was  made  by  Ahmed  with  money  borrowed  by  him  for  that 
purpose,  and  was  intended  to  enure  for  the  exclusive  benefit  of  Hyder  and 
Sufdar  Reza.  They  summed  up  their  conclusion  as  follows  : — 

"  Our  conclusion,  therefore,  upon  the  whole  case  is  much  the  same  as 
that  arrived  at  by  the  Subordinate  Judge,  though  we  may  not  agree  with 
him  upon  each  and  every  one  of  his  findings,  or  in  all  the  reasons  upon 
which  they  are  based.  We  find,  however,  that  the  11  gundas  zemindari, 
though  originally  acquired  by  Ahmed  Reza,  was  given  by  him  to  Afzulun- 
nissa or  her  sons  <in  or  about  the  year  1859,  and  was  thenceforward 
acknowledged  and  dealt  with  by  him  as  their  property.  We  find  further 
that  the  putni  was  acquired  by  him  for  Hyder  and  Sufdar,  and  was 
always  treated  as  their  exclusive  property.  That  being  so,  the  plaintiffs 
can  have  no  right  or  interest  in  either  of  these  properties  as  the  heirs  of 
Ahmed  Reza,  and  we  think  that  their  suit  was  rightly  dismissed. 

"Under  these  circumstances,  it  seems  unnecessary  to  go  into  [291] 
the  other  questions  that  were  argued  before  us  with  great  ability  and  at 
considerable  length.  Our  finding  being  that  the  plaintiffs  had  no  title,  it 
becomes  immaterial  to  consider  whether  or  not  the  respondents  made  due 
enquiry  into  their  claim,  or  what  may  be  the  shares  to  which  they  are 
entitled,  or  to  what  extent  the  respondent  is  liable  for  mesne  profits. 

"It  might  have  been  contended  that  upon  our  finding  that  the  11 
gundas  zemindari  was  given  to  Afzulunnissa  in  1859  or  1860,  the  plaintiffs 
would  be  entitled  to  recover  in  this  suit  two-thirds  of  the  share  in  that 
property  (admittedly  a  one-fourth  share)  which  would  have  devolved  upon 
her  husband  Ahmed  at  the  time  of  her  death.  We  have  accordingly  heard 
Counsel  upon  this  point ;  and  on  a  full  consideration  of  the  arguments 
advanced,  we  are  of  opinion  that  the  plaintiffs  are  not  entitled  to  any 
relief  on  this  ground.  In  the  first  place  we  think  that  they  ought  not 
to  be  allowed  to  take  advantage  of  a  new  case,  which  not  only  was  not 
put  forward  by  them  in  their  plaint,  but  which  is  wholly  inconsistent 
with  the  case  therein  disclosed.  In  the  case  of  Eshan  Chundev  Singh 
v.  Shama  Churn  Bhutto  (1),  as  well  as  in  many  other  cases,  their 
Lordships  of  the  Privy  Council  have  pointed  out  the  absolute  necessity 

(1)  11  M.I.A.  7. 
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1889       that    «the   determinations   in   a   case   should    be  founded   upon   a    case 

FEB  20.     either  to  be    found   in   the   pleadings  or   involved    in   or   consistent   with 

"~  the   case   thereby  nade.'     Now  the  plaintiffs  came   into  Court   upon   the 

^p  EL"      allegation    that   the   properties   claimed    were  exclusively   the    properties 

i*ATI         of  their  father  Ahmed    at  the   time  of   his  death.     They  distinctly   denied 

CIVIL.       t^at  Afzulunnissa  or  her  sons  had  any  beneficiary  interests  in  them  during 

16  C~287=    Ahmed's  lifetime.     This  title   they  have   failed  to   prove.     The  finding   of 

13  Ind.  Jur.  this  Court,  as  of  the  lower  Court,  is  that  the  properties  in  suit  were  not  the 

336.         properties  of  Ahmed,  but  of  Afzulunnissa  of  her  sons.     This  being   so,  we 

think  they  cannot  be  allowed  to  turn  round  now  and  set   up  another   quite 

different  title,  viz.,  a  title  through    Ahmed   as  one  of   Afzulunnissa's  heirs. 

They  denied    that  Afzulunnissa    ever   had    any    title   to  the    11    gundas, 

and   they   cannot   now    take   advantage     of   the   finding     that     the    title 

was  in    her    to   set     up   an   entirely    new     case,   and   in     point   of     fact 

[292]  notwithstanding  the   finding  of  the    lower    Court    we   do   not   find 

that   his     new    case    was    even    foreshadowed   in  the    memorandum    of 

appeal." 

The  grounds  set  forth  in  the  petition  for  leave  to  appeal  were  mainly 
that  the  defendants  should  not  have  been  allowed  to  set  up  and  to  succeed 
upon  a  case,  viz.,  the  gift  by  Ahmed  Reza  to  Afzulunnissa,  not  put  forward 
by  them  in  their  written  statement,  nor  made  one  of  the  issues  in  the 
suit ;  that  the  alleged  gift,  if  made,  was  invalid  under  the  Mahomedan 
law  ;  that  documentary  evidence — among  other  documents  a  plaint  in 
another  suit — had  been  admitted  which  was  not  legally  admissible  in 
evidence. 

Mr.  Woodvoffe,  Mr.  Evans,  Mr.  R.  E.  Twiddle,  Baboo  Mohesh  Chunder 
Chowdhvy,  Baboo  Nilakant  Sahai  and  Baboo  Saligram  Singh,  for  the 
petitioners. 

The  Advocate-General  (Sir  G.  C.  Paul],  Mr.  C.  Gregory,  Mr.  M.  L. 
Sandel,  Munshi  Mahomed  Yusoof  and  Baboo  Kavuna  Sindhu  Mukerji 
opposed  the  petition. 

The  contention  on  behalf  of  the  petitioners  was  that,  though  both 
Courts  had  found  against  the  petitioners  on  certain  issues  of  fact,  the 
Courts  did  not  agree  on  the  facts  which  they  respectively  found  against 
the  petitioners,  and,  therefore,  though  both  Courts  came  to  the  same 
conclusion  the  High  Court  could  not  be  said  to  have  affirmed  the  decree 
of  the  lower  Court  within  the  meaning  of  s.  596  of  the  Civil  Procedure 
Code.  Even,  however,  if  the  High  Court  could  be  said  to  have  affirmed 
the  decree  of  the  Subordinate  Judge,  yet  there  were  substantial  issues  of 
law  raised  in  the  case  which  would  entitle  the  petitioners  to  an  appeal 
under  that  section.  The  case  of  Gopinath  Bivbav  v.  Golnck  Chundev  Bose, 
decided  by  Garth,  C.J,,  and  Prinsep,  J.,  on  9th  August  1884  (1)  was 

16  C.  292-N.  =  13  Ind.  Jur.  339-N. 

(1)  Before  Sir  Richard  Garth,  Kt.,  Chief  Justice,  and  Mr.  Justice  Prinsep. 

GOPINATH  BIRBAR  (Appellant)  v.  GOLUCK  BOSE  AND  OTHERS 
(Respondents).* 

Appeal  to  Privy  Council — Decision  of  two  Courts  on  facts  in  case  in  which  are 
issues  of  fact  and  law — Right  o)  appeal — Civil  Procedure  Code  (Act  XIV  of 
1882),  s.  596 — Review  of  order  granting  leave  to  appeal. 

Where  the  issues  in  a  case  involved  points  both  of  law  and  fact,  and  the  first  Court 
having  decided  these  issues  against  plaintiff  and  dismissed  the  suit,   the    [293]    High 

•  Application  for  appeal  to  Privy  Council,  No,  19  of  1584. 
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referred   to  in    support   of   the   application.     The  valuation  of  the  appeal        1889 
was  admittedly  sufficient.  FEB.  20. 

[293]  The  petition  was  opposed  mainly  on  the  ground  that,   inasmuch 
as  the  petitioners  sued  for  a  share  of  certain  property  by    inheritance  from 


Court  agreed  with  the  finding  of  the  first  Court  on   the   first    issue,    which    was   one 
fact  sufficient  for  the  disposal  of  the  case,  and  gave  no  decision  on  the  other  issues  : 

Held,  on  an  application  for  leave  to  appeal  to  the  Privy  Council,  that  the  plaintiff  *6  C.  287  = 
was  under  the  last  clause  of  s.  596  of  the  Civil  Procedure  Code,  enttled  to  appeal,  13  Ind'  <*ur< 
such  an  appeal  involving  questions  of  law  within  the  meaning  of  that  section,  notwith-  ^*' 

standing  that  such  questions  might  be  immaterial  for  the  decision  of  the  case. 

Per  PRINSEP,  J.  —  An  order  granting  leave  to  appeal  to  the  Privy  Council  is  open 
to  review. 

THIS  was  a  re-hearing  of  an  application  for  leave  to  appeal  to  the  Privy  Council. 

The  application  was  originally  made  to  PRINSKP.  J.,  sitting  as  Judge  in  the  Privy 
Council  Department,  and  granted  by  him.  An  application  for  review  of  the  order 
granting  leave  to  appeal  was  made  to  PRINSEP,  J.,  and  opposed  on  the  ground  that 
such  an  order  was  not  open  to  review.  On  that  application  PRINSEP,  J.,  said  :  — 

"This  is  an  application  for  review  of  my  order  granting  a  certificate  to  the  opposite 
party  to  appeal  to  the  Privy  Council.  It  is  contended  that  such  an  order  is  final,  and 
not  open  to  review.  The  only  reported  case  on  the  subject  is  that  of  Ameerunessa 
Begum  v.  Inderjeet  Koonwar  (1)  and  both  pa'ties  claim  that  judgment  as  a  precedent 
in  their  favour.  The  facts  are  not  sufficiently  stated  in  the  judgment  for  me  to  regard 
that  case  as  a  precedent. 

"No  sufficient  reason  occurs  to  me  for  refusing  to  exercise  this  power  of  reviewing 
my  previous  order.  It  would  seem  rather  from  the  position  which  the  chapter  of  the 
Code  regarding  appeals  to  the  Queen  in  Council  occupies  with  regard  to  reviews  of  judg- 
ments that  the  Legislature  contemplated  that  the  latter  should  apply  to  such  appeals. 
As  prima  facie  there  are  good  grounds  for  reconsidering  the  points  involved,  I  grant 
the  application  for  review.". 

The  application  for  leave  to  appeal  was  heard  by  GARTH,  C.J.,  and  PRINSEP,  J.,  and 
in  the  judgment  delivered  on  that  re-hearing  by  GARTH,  C.J.,  the  facts  are  for  this 
report  sufficiently  stated. 

Mr.  R.  E.  Twiddle  and  Baboo  Abinash  Chunder  Banerjee,  for  the  appellant. 

Baboo  Chunder  Madhub  Ghosc,  Baboo  Mohesh  Chitnder  Chowdhry  and  Baboo 
Kantna  Sindhu  Mookerjce,  for  the  respondents. 

JUDGMENT. 

GARTH,  C.J.  —  This  is  a  re-hearing  of  an  application  made  to  Mr.  Justice  Prinsep 
in  the  Privy  Council  Department. 

[294]  The  suit  was  brought  by  the  plaintiff,  claiming  to  be  the  son  and  heir  of  Rajah 
Ram  Chunder  Munraj  Mohapatter.     The  case  was  an  important  one,  and  the  value  of 
the  subject-matter  of  the  suit  was  far  beyond  Rs.   10,000. 
The  main  issues  raised  were  as  follows  :  — 

"  Is  the  plaintiff  the  son  of  Rajah  Ram  Chunder  Munraj  Mohapatter  and  by  what 
wife  ? 

"  Was  there  anything  in  the  way  that  Rajah  Ram  Chunder  Munraj  Mohapatter 
succeeded  his  predecessor  tending  to  make  the  Rajgi  to  be  regarded  as  self-acquired 
property  for  the  purposes  of  this  litigation  ? 

Does  the  Mitakshara  law  apply,  and.  if  not,  what  law  ? 
Does  the  Pachis  Sewal  apply,  and,  if  so.  how,  and  to  what  extent  ? 
Was  the  alienation  for  necessary  reasons  ? 
Were  defendants  1  and  2  innocent  purchasers  as  alleged  ? 

Was  the  sale  valid  :  can  it  be  set  aside  ?"  So.that  they  admittedly  involve  points 
of  fact  and  law. 

The  first  Court  decided  these  issues  against  the  plaintiff,  and  dismissed  the  suit. 
On  appeal  to  the  High  Co.urt  the  learned  Judges  of  the  Division  Bench  agreed  with  the 
first  Court  on  the  question  raised  by  the  first  issue  ;  namely,  whether  the  plaintiff  was 
really  the  son  of  the  Rajah  ?  Having  decided  this  question  of  fact  against  the  plaintiff. 
they  dismissed  the  appeal,  giving  no  decision  upon  the  other  issues. 

The  plaintiff  then  applied  to  Mr.  Justice  Prinsep,  as  the  Judge  of  the  Privy  Coun- 
cil Department,  for  leave  to  appeal  to  Her  Majesty  in  Council.  The  application  was 
opposed  upon  the  ground  that  the  decision  of  both  Courts  upon  the  question  of  fact  was 
fatal  to  the  plaintiff's  case  ;  and  that  there  was,  therefore,  no  appeal  to  the  Privy 
Council,  having  regard  to  the  last  paragraph  of  s.  596  of  the  Code. 

(1)   5  W.  R.  Mis.  97. 
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1889       Ahmed    Reza,    and    both    the    Subordinate  Judge  and  the  High  Court  had 
FEB.  20.      held    on  the   evidence    that   they   could    [294]    not    succeed,  because,  the 

property  in  which  they  sought  to  share  did  not  belong  to    Ahmed  Reza,   at 

APPEL-     kjs  death,  that  was  such  a   concurrent    finding   on    the    facts   and   affirm- 
LATE       ance  of  the  Subordinate  Judge's  decision  by  the  High  Court,    as  precluded 
CIVIL.       ^e  petitioners  [295]  from  appealing.     With    such   a   final  decision  on  the 
16  c  287=    ^acts>  anv  question  of  law  became  immaterial. 
IS  IjJ^J"''  JUDGMENT. 

The  following  judgment  was  delivered  by 

GHOSE,  J. — This  is  an  application  for  leave  to  appeal  to  Her  Majesty 
in  Council.  The  value  of  the  subject-matter  of  the  suit  is  far  above  ten 
thousand  rupees,  and  the  case  seems  to  be  an  important  one. 

The  suit  out  of  which  this  appeal  arises  was  one  brought  by  Syed 
Ashghar  Reza  and  Syed  Dilawar  Reza,  as  heir  of  one  Syed  [296]  Ahmed 
Reza,  to  recover  possession  of  their  share  in  the  two  properties,  one  of  the 
properties  being  an  11  gundas  share  of  a  zemindari,  and  the  other,  a 
certain  patni  mehal.  The  claim  was  made  as  against  Syed  Hyder  Reza 
and  Syed  Sufdar  Reza,  their  step  brothers,  being  the  sons  of  Syed 

My  brother  Prinsep  however  decided  that,  as  the  appeal  involved  questions  of  law 
as  well  as  of  fact,  he  ought  to  allow  it,  and  he  was  confirmed  in  that  view  by  a  decision 
of  Mr.  Justice  PONTIFEX,  in  the  case  of  Moran  v.  Bittu  Bibee  (l). 

The  defendants  applied  for  a  review,  and  simultaneously  appealed  against  this 
order.  Mr.  Justice  PRINSEP  admifed  the  application  for  a  review,  and  the  defendant 
having  withdrawn  his  appeal  the  matt^  r  has  b  en  re-heard. 

Although  we  are  by  no  means  clear  what  the  intention  of  the  Legislature  was,  we 
think  that,  having  regard  to  the  language  of  s.  596,  we  ought  to  allow  the  appeal.  It  has 
been  contended  that  the  true  meaning  of  the  section  is,  that  if  the  two  lower  Courts  have 
decided  some  question  of  [295]  fact  against  the  plaintiff  which  is  essential  to  his  right 
to  maintain  the  suit,  no  appeal  lies  to  the  Privy  Council,  although,  if  the  appeal  were 
perferred,  it  would  involve  questions  of  law,  besides  the  question  of  fact.  In  other 
words,  that  unless  in  such  a  case  the  appeal  to  the  Privy  Council  necessarily  depends 
upon  some  question  of  law,  it  ought  not  to  be  admitted. 

We  think  it  very  possible  that  this  may  have  been  the  intention  of  the  Legislature ; 
and  that  their  Lordships  of  the  Privy  Council  may  put  that  construction  upon  the 
section.  But  we  agree  with  Mr.  Justice  Pontifex  that  this  is  not  the  necessary  intend- 
ment  of  the  words  ;  and  that,  unless  it  is  so  we  think  we  ought  not  to  deprive  the 
plaintiff  of  an  appeal. 

The  words  of  the  section  are,  that  "  where  the  decree  appealed  from  affirms  the 
decision  of  the  Court  below,  the  appeal  must  involve  some  substantial  question  of  law." 
Now  here,  if  the  appeal  is  allowed,  it  will  involve  some  substantial  questions  of  law  ; 
that  is  to  say,  questions  of  law  will  be  raised  in  the  appeal,  as  well  as  the  question  of 
fact.  It  is  true,  that  those  questions  of  law  may  become  immaterial,  if  the  question 
ol  fact  is  decided  against  the  plaintiff ;  but  still  it  seems  impossible  to  say  that  the 
appeal  does  not  involve  questions  of  law. 

It  is  argued  that,  as  the  High  Court  have  decided  the  question  of  fact  only  and 
have  declined  to  decide  the  questions  of  law,  the  latter  questions  would  not  be  before 
the  Privy  Council  on  appeal.  But  those  questions  are  raised  by  the  issues  ;  and  it  is 
an  admitted  fact  that  upon  the  appeal  the  Privy  Council  would  have  all  the  materials 
before  them  to  enable  them  to  decide  the  whole  case. 

We  have  been  referred  to  a  case  ofjoymungal  Koiri  v.  Mokhun  Koiri  (2)  decided  by 
the  Privy  Council  as  an  authority  in  the  defendants'  favour.  But  we  find  that  there 
the  only  question  raised  on  appeal  was  a  question  of  fact.  The  grounds  of  appeal 
involved  no  question  of  law  at  all. 

We  think,  therefore,  that  the  appeal  should  be  allowed,  and  both  parties  will  then 
have  the  opportunity  of  arguing  the  point  again  before  their  Lordships. 

As  regards  the  costs  of  the  application,  we  think  that  they  should  follow  the 
result  of  the  appeal. 

[Diss.   28  C.  190  (193)  ;  48  P.R.  1904  ;  R  ,  23  A.  94  (98)  =  21  A.W.N.  8]. 

(1)2C.228.  (2)10C.L.R.611r 
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Ahmed    Reza    by   another    wife   Afzulunnissa,    and  as  against  Syed  Lutf        1889 
Ali  Khan  who  has  derived  his  title  under  a   sale   from    those   two   indivi-     FEB.  20. 
duals.  .~ 

As  to  the  first-mentioned  property,  namely,  11  gundas  of  the 
zemindari,  it  appears  that  it  was  purchased  at  an  execution  sale  in  the  ~ 

year  1851,  in  the  name  of  one  Kasim  Ali,  and  this  individual  subsequently         l_ ' 

executed    an   ikrarnama    bearing   date    the  21st  August  1852,  in  favour  of   160.287  = 
Afzulunnissa,  the  mother  of  Hyder   and    Sufdar,    admitting   thereby   that  13  Ind.  Jur. 
the   purchase   had   been    made  from  the  money  of  that  lady,  and  that  the         336. 
property  belonged  to  her. 

The  plaintiffs'  case  was  that  the  property  had  been  purchased  by 
Ahmed  Reza  with  his  money  in  the  benami  of  Kasim,  and  that  he,  Ahmed, 
caused  Kasim  to  execute  the  said  ikrarnama  in  the  name  of  his  wife  for 
his  own  benefit,  and  that  he  was  in  possession,  and  not  Afzulunnissa. 

The  case  on  the  other  side  was  that  the  purchase  in  1851  by  Kasim 
Ali  was  a  purchase  for  the  benefit  of  Afzulunnissa  and  with  her  money  ; 
that  it  was  really  transferred  to  her  under  the  ikrarnama,  and  that  since 
the  purchase  she,  Afzulunnissa,  was  in  possession,  and  not  Ahmed  Reza. 
A  further  plea  was,  however,  set  up  by  the  defendant,  that  even  suppos- 
ing that  the  purchase  in  1851  was  made  with  the  money  of  Syed  Ahmed 
Reza,  it  should  be  taken  to  have  been  a  purchase  made  for  the  benefit 
of,  or  a  gift  made  to,  Afzulunnissa  and  her  sons. 

In  regard  to  the  other  property,  namely,  the  putni,  it  appears  that 
it  was  purchased  in  the  year  1867  in  the  names  of  Syed  Hyder  Reza  and 
Syed  Sufdar  Reza.  The  plaintiffs'  case  was  that  it  was  purchased  with 
the  money  of  Syed  Ahmed  Reza,  and  that  it  belonged  to  him  ;  whereas 
the  case  of  the  other  side  was  that  it  was  really  a  purchase  made  by  Syed 
Sufdar  Reza  and  his  brother,  through  their  guardian,  but  that  even  if  it 
be  the  case,  that  the  money  with  which  the  purchase  was  made  was 
money  which  belonged  to  [297]  Syed  Ahmed  Reza,  it  should  be  taken 
that  Syed  Ahmed  Reza  intended  it  to  be  an  acquisition  for  the  benefit  of, 
or  as  a  gift  to,  Syed  Hyder  Reza  and  Syed  Sufdar  Reza. 

The  Subordinate  Judge  held,  so  far  as  the  first-mentioned  property  is 
concerned,  that  the  purchase  was  made  by  Syed  Ahmed  Reza  with  his  own 
money  in  the  name  of  his  mukhtear,  Kasim  Ali,  and  that  the  ikrarnama, 
bearing  date  August  1852,  operated  as  a  transfer  of  the  property  from 
Syed  Ahmed  Reza  to  his  wife  Afzulunnissa.  He  seems  to  have  also  found 
that  the  beneficial  enjoyment  of  the  property  in  question  since  the  execu- 
tion of  the  ikrarnama  was  with  Afzulunnissa,  and  not  with  Syed  Ahmed 
Reza. 

With  regard  to  the  putni,  the  Subordinate  Judge  held  that,  although 
it  was  purchased  with  money  borrowed  by  Syed  Ahmed  Reza,  still  as  he 
had  received  various  sums  of  money  as  profit  from  the  11  gundas  share 
of  the  zemindari  belonging  to  Syed  Hyder  Reza  and  Syed  Sufdar  Reza,  and 
as  he  wanted  to  make  a  provision  for  these  two  young  persons,  he  made 
the  acquisition  for  their  benefit.  He  also  found  that  the  beneficial  enjoy- 
ment of  this  property  was  with  them  and  not  with  Syed  Ahmed  Reza. 

The  result  was  that  the  suit  was  dismissed. 

On  appeal  to  this  Court,  the  learned  Judges  have  agreed  with  the 
Subordinate  Judge  in  holding  that  the  purchase  of  the  11  gundas  share  of 
the  zemindari  in  the  name  of  Kasim  Ali  in  1851  was  by  Syed  Ahmed  Reza 
with  his  own  money,  and  not  by  Afzulunnissa  ;  but  they  have  come  to  a 
very  different  conclusion  as  regards  the  effect  of  the  ikrarnama  of  the  year 
1852.  They  have  held  that  it  did  not  operate  as  a  transfer  from  Syed  Ahmed 
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1889        Reza   to   Afzulunnissa,    as  was  held  by  the  Subordinate  Judge  ;  but  that  it 
FEB.  20.      was  really  a  transfer  from  the  name  of  one  benamidar  to  that  of   another. 

And,  as  far  as    I    can  understand  the  judgment  of  this  Court,  the  Judges 

APPEL-  seem  to  have  also  held  that,  notwithstanding  this  ikrarnama  in  favour  of 
LATE  Afzulunnissa,  the  beneficial  enjoyment  of  the  property  continued  to  be,  as 
CIVIL,  it  hitherto  was,  with  Syed  Ahmed  Reza. 

16C~287=  ^he   learned   Judges,    however,  have  at  the  same  time  held  that  Syed 

13  Ind.  Jur.  Ahmed  Reza  some  time  in   July    1859,   when    he  married    the    plaintiff's 

336.        mother,    Roushen   Jehan,  conceived  the  idea  of  [298]  making  a  gift  of  this 

property  to  Afzulunnissa,  and  this  idea  was  given  effect  to  about  that    time 

or  shortly   before   her  death,  which  took  place  in  1860  ;  and  this  they  have 

held  to  be  proved  by  certain  transactions  of  Syed  Ahmed  Reza  in  the  years 

1860,  1863  and  1869. 

In  regard  to  the  putni  the  learned  Judges  seem  to  have  taken 
pretty  nearly  the  same  view  as  that  taken  by  the  lower  Court,  although 
they  have  not  expressed  any  opinion  as  to  whether  Ahmed  had  any  money 
in  his  hands  belonging  to  Hyder  and  Sufdar. 

In  the  result  this  Court  has  come  to  the  conclusion,  as  the  lower 
Court  did,  that  the  plaintiffs  are  not  entitled  to  recover  any  one  of  the  two 
properties  in  question,  and  it  has  accordingly  dismissed  the  appeal  preferred 
by  the  plaintiffs. 

Against  the  judgment  pronounced  by  this  Court  the  plaintiffs  now 
ask  for  leave  to  appeal  to  Her  Majesty  in  Council  ;  and  the  first 
question  that  arises  for  consideration  is,  whether  the  decree  sought  to  be 
appealed  from  affirms  the  decision  of  the  Court  below  within  the  meaning 
of  s.  596  of  the  Code  of  Civil  Procedure. 

The  word  "  decree,  "  as  defined  in  s.  594  of  the  Code  "  includes  also 
judgment  and  order  ;"  so  that  I  may  take  it  for  the  purposes  of  the  matter 
before  me,  that  "  decree  "  means  judgment.  And  the  question  then  is, 
whether  the  judgment  of  this  Court  affirms  the  decision  of  the  Subordinate 
Judge.  No  doubt  it  may  be  taken  ;  as  it  was  argued  by  the  learned 
Advocate-General,  that  this  Court  has  concurred  with  the  Subordinate 
Judge  in  holding  that  the  property  at  the  time  of  the  death  of  Syed  Ahmed 
Reza  did  not  belong  to  him,  and  that,  therefore,  the  plaintiffs  are  not 
entitled  to  recover  any  share  thereof  ;  but  it  has  come  to  this  conclusion 
for  reasons  which  to  my  mind  are  very  different  from  those  given  by  the 
Subordinate  Judge.  The  learned  Judges  have  held  that  the  ikrarnama  had 
not  the  effect  of  transferring  the  property  from  Ahmed  Reza  to  Afzulunnissa; 
that  the  latter  was  but  the  benamidar  for  Ahmed ;  and  that,  notwithstand- 
ing the  ikrarnama,  the  property  continued  to  belong  to  Ahmed  Reza. 

If  the  judgment  of  this  Court  had  stopped  with  their  decision  as 
regards  the  two  questions  upon  which  (the  Subordi-[299]nate  Judge  deci- 
ded the  case  against  the  plaintiffs,  viz.,  as  to  the  effect  of  the  ikrarnama, 
and  as  to  possession  since  that  document,  the  plaintiffs  would  have  been, 
as  I  understand  it,  entitled  to  recover.  But  then  they  go  on  to  decide  the 
case  against  them  upon  a  totally  different  ground,  viz.,  that  some  years 
after  the  ikrarnama  there  was  a  gift  by  Ahmed  to  Afzulunnissa. 

I  therefore  take  it  that  the  judgment  of  this  Court  does  not  affirm 
the  decision  of  the  Court  below  so  far  as  regards  the  11  gundas  share  of 
the  zemmdari.  And  if  this  is  a  right  view  of  the  matter,  the  petitioners 
are  entitled  to  a  certificate  that  the  case  is  a  fit  one  for  appeal.  But  I 
may  also  say  that  the  appeal  which  they  present  involves  substantial 
questions  of  law.  For  instance,  a  question  is  raised  whether  the  defend- 
ant was  entitled  to  set  up  in  appeal,  and  succeed  upon,  a  case  which  he 

196 


YIII.]  MODHUSUDUN    SHAHA    MUNDUL   V.    BRAE  16  Cal.  300 

did    not    raise    in   the  Court  of  first  instance,  and  which  was  not  involved        1889 

in  the  issues  raised  between  the  parties.     Another  question    is    as    regards      FEB.  20. 

the  validity  under  Mahomedan  law  of  the  gift  said  to  have  been    made    by 

Syed  Ahmed  Reza  to  Afzulunnissa.     Then  there  is  the  question    raised    as         PF 

regards  the   admissibility    of   certain    important    documents,    one  of  these       £,A 

documents  being  a  certified  copy  of  a  plaint ;  and  the  question  in  regard  to 

this  is  whether  a  plaint  is  a  public    document    within    the  meaning  of  s.  77   16  c  287= 

of  the  Evidence  Act.  13  Ind.  Jur. 

It  is  not  necessary  to  refer  to  the  other  points  that  are   raised   in   this        336. 
appeal. 

I    think    upon   the    whole    that    the  case  is  a  fit  one  for  appeal  to  Her 
Majesty  in  Council,  and  that  it  should  be  certified  as  such. 

Let  a  certificate    be   granted    accordingly,   and   the   usual    notice    be 
issued. 

j.  v.  w.  Application  granted. 

16  C.  300  (F.B.) 
[300]  FULL  BENCH. 

Before  Siv  W.  Comer  Petheram,  Kt.,  Chief  Justice,  Mr.  Justice  Mitter, 
Mr.  Justice  Prinsep,  Mr.  Jtistice  Wilson,  Mr.  Justice  Tottenham, 
Mr.  Justice  Norris,  Mr.  Justice  Pigot,  Mr.  Justice  Q  Kinealy,  Mr.  Justice 
Macpherson,  Mr >  Justice  Trevelyan,  Mr.  Justice  Ghose,  Mr.  Justice 
Beverley  and  Mr.  Justice  Banerjee. 


MODHUSUDUN  SHAHA  MUNDUL  AND  OTHERS  (Defendants)  v. 
BRAE  (Plaintiff)*      [27th  February,  1889.] 

Res   judicata — Evidence — Estoppel — Ex-parte    decree.     Effect     of — Rate     of   rent — 
Rent  suit— Civil  Procedure  Code  (Act  of  1882).  s.  13. 

A  mere  statement  of  an  alleged  rate  of  rent  in  a  plaint  in  a  rent  suit  in  which 
an  ex-parte  decree  has  been  obtained,  is  not  a  statement  as  to  which  it  must  be 
held  that  an  issue  within  the  meaning  of  s.  13  of  the  Code  of  Civil  Procedure 
was  raised  between  the  parties  so  that  the  defendant  is  concluded  upon  it  by 
such  decree. 

Neither  a  recital  in  the  decree  of  the  rats  of  rent  alleged  by  the  plaintiff,  nor 
a  declaration  in  it  as  to  the  rate  of  rent  which  the  Court  considers  to  have  been 
proved,  would  operate  in  such  a  case  so  as  to  make  that  matter  a  res  judicata, 
assuming  that  no  such  declaration  were  asked  for  in  the  plaint  as  part  of  the 
substantive  relief  claimed,  the  defendant  having  a  proper  opportunity  of  meeting 
the  case. 

[R.,  1  C.W.N.  120  ;  23  C.  693  (697)  ;  2  Ind.  Cas.  11  ;  12  Ind.  Cas.  329  ;  8  C.L.J.  196  ; 
13  C.L.J.  38  ;  13  Bom.L.R.  162  =  10  Ind.  Cas.  748  (753)  ;  D.,  17  C.W.N.  627  = 
16  Ind.  Cas.  911.] 

REFERENCE  to  a  Full  Bench  made  by  Mr.  Justice  PIGOT  and 
Mr.  Justice  RAMPINI.  The  following  is  the  order  of  reference  : — 

"In  these  appeals  the  question  is  raised,  as  to  the  effect  in  a  suit  for 
rent,  of  a  previous  decree  for  rent  between  the  same  parties,  or  persons, 
whom  the  parties  represent  in  interest. 

"  In  appeal  No.  1966  of  1887  the  plaintiff  has  obtained  a  decree  for 
rent  at  the  rate  of  Rs.  113-9-7,  the  rate  claimed  in  his  plaint.  The  defend- 
ant contended  that  the  rent  was  Rs.  70-8.  On  behalf  of  the  plaintiff  two 

*  Full  Bench  on  Special  Appeals  Nos.  1960  and  1966  of  1887,  against  the  decrees 
of  the  Subordinate  Judge  of  Jessore,  dated  13th  July  1887,  reversing  the  decrees  of  the 
Munsif  of  Magura,  dated  18th  February  1887. 
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1889        decrees  were  put  in,  made  by  the  Deputy  Collector  of  Magura,  one  in  1861 
FEB.  27.     and  the  other  in  1863.     Those  decrees  were   made   tx-fravte.     Translations 

are  annexed  to  this  reference. 

"  The  first  is  a  decree  for  Rs.  2-12-1-3   cowries,  the  rate  of  rent  alleged 
BENCH,      by   the    plaintiff  being   stated   in   the   decree  to   be  Rs.  113-9-7  «  more  or 

islTloo    less> ' 
(F  g  j  [301]    "  The  second    is   for   Rs.    13-10-3-3   cowries,   the   rate  of  rent 

alleged  by  the  plaintiff  being  stated  in  the  decree  to  be  <  a  variable  rent '  of 
Rs.  113-9-7.  We  do  not  understand  that  anything  turns  on  the  expres- 
sion «  more  or  less  '  or  '  variable  '  in  the  allegations  of  the  plaintiff  so  re- 
cited. 

"  The  plaints  in  these  suits  are  not  in  evidence. 

"  In  appeal  No.  1960  of  1887  the  plaintiff  has  obtained  a  decree  at 
the  rate  of  Rs.  43-15 ;  the  defendant  contended  that  the  rate  was  Rs.  30 
only.  On  behalf  of  the  plaintiff  an  ex.pavte  decree,  made  by  the  Deputy 
Collector  of  Magura  in  1863,  was  put  in  for  Rs.  10-7-7-2,  arrears  of  rent, 
the  rate  of  rent  alleged  by  the  plaintiff  being  stated  in  the  decree  to  be  '  a 
variable  rent '  of  Rs.  43-15. 

"  It  is  not  disputed  that  the  parties  in  each  of  these  appeals  represent 
the  parties  between  whom  the  above-mentioned  ex-parte  decrees  respec- 
tively were  passed. 

"  There  is  nothing  before  us  to  show  that  any  of  the  ex-pavte 
decrees  were  executed. 

"  The  lower  appellate  Court  in  each  case  has  made  a  decree  in 
favour  of  the  plaintiff,  holding  the  defendant  absolutely  estopped,  it  not 
being  shown  that  the  decree  was  fraudulently  obtained,  or  that  the  rate 
has  been  changed  since  the  passing  of  the  decree. 

"  It  is  contended  on  the  part  of  the  defendants,  appellants,  that  in 
such  a  case  no  estoppel  arises  ;  or  that,  if  any  estoppel  arises,  it  is 
limited  to  this,  that  the  defendant  is  by  it  estopped  from  denying -that  the 
amount  of  arrears  of  rent  for  which  the  ex-pavte  decree  was  made  was  due. 

"  The  cases  in  this  Court  seem  to  us  to  conflict  upon  this  question. 

"  We  therefore  submit  the  following    question  to  the  Full  Bench  :— 

First. — Whether  an  ex-pavte  decree  for  arrears  of  rent  operates  so 
as  to  render  the  question  of  the  rate  of  rent  res  judicata  between  the 
parties  ? 

Second. — -Whether  it  so  operates,  if  the  rate  of  rent  alleged  by  the 
plaintiff  is  recited  in  the  decree,  without  any  express  declaration  that  the 
rate  of  rent  so  alleged  has  been  proved  ? 

[302]  Third. — Whether  it  so  operates,  if  the  rate  of  rent  alleged  is 
expressly  declared  by  the  decree  to  have  been  proved  ? 

Fourth. — Whether  an  ex-parte  decree  operates  so  as  to  render  any 
question  decided  by  the  decree  res  judicata,  in  the  absence  of  proof  that 
such  decree  was  executed  ? 

"  The  third  question  does  not,  strictly  speaking,  arise  in  the  present 
case  ;  but  it  seems  to  us  to  be  so  connected  with  the  general  question 
before  us,  that  we  submit  it  in  case  the  Full  Bench  should  feel  at 
liberty  to  answer  it. 

"  The  cases  in  this  Court  to   which  we   refer  are  the  following  : — 

Ram  Sunder  Tewari  v.  Srimunt  Dewasi  (1)  ;  Heera  Lall  Seal  v.  Joheer 
Moll  ah  (2)  ;  Beerchundet  Manick  v.  Rimkishen  Shaw  (3)  ;  Goya  Pershad 

(1)  14  B.L.R.  371  =  10  W.R.  215.  (2)  20  W.R.  273. 

(3)  14  B.L.R.  370  =  23  W.R.  128. 
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Aubustee  v.  Tarinee  Kant  Lahoree  (1)  ;  Birchunder  Manickya  v.  Hurrish  Chun-        1889 
der  Dass  (2)  ;  Nilmoney  Singh  v.  Heera  Loll  Dass  (3)  ;  Bhugirath    Patoni   v.     FEB.  27. 
/?a?«  Doochun  Deb  (4).  

Baboo  -ffasA  Behari  Ghose  (with  him  Baboo  Saroda  Churn  Mitter)  for 
the  appellant.  BENCH. 

Ex-parte  decrees  cannot  be  used  as  estoppels.  In  Goya  Pershad  ifi  c  300 
Anbustee  v.  Tarinee  Kant  Lahoree  (1),  the  question  was  as  to  the  effect  (F.B.). 
of  an  ex  parte  decree  as  evidence.  The  only  question  decided  in  Beer 
Chunder  Manick  v.  Ramkishen  Shaw  (5)  was  whether  the  decree  was  or  was 
not  admissible  in  evidence,  and  it  was  held  it  was  for  what  it  was  worth. 
The  judgment  in  this  case  is  explained  in  Birchunder  Manickya  v.  Hurrish 
Chunder  Dass  (2).  Ex  parte  decrees  have  been  held  not  to  be  final  decrees 
and  not  estoppels,  but  on  a  somewhat  different  ground,  viz.,  under  s.  13, 
cl.  4  of  the  Civil  Procedure  Code  ;  the  mere  statement  of  an  alleged  rate 
of  rent  in  a  plaint  in  a  rent  suit  is  not  such  a  material  allegation,  as  that 
without  such  allegation  the  plaintiff  would  be  unable  to  obtain  a  decree 
at  a  different  rate  from  that  [303]  alleged.  See  also  Nilmoney  Singh  v. 
Heera  Lall  Dass  (3)  ;  Bhugirath  Patoni  v.  Ram  Lochun  Deb  (4)  ;  Heera  Lall 
Seal  v.  Joheer  Mollah  (6)  ;  see  also  Gouchev  v.  Clayton  (7)  ;  also  the  Duchess 
of  Kingston's  case  (8). 

Babu  Upendro  Nath  Mitter,  for  the  respondent. 

Ex-pavte  decrees  operate  so  as  to  render  the  question  of  rate  of  rent 
res  judicata. — Birchunder  Manickya  v.  Hurrish  Chunder  Dass  (2) ;  and  Puncha- 
ram  Mundal  v.  Krishnapria  Dasi  [unreported  (special  appeal,  No.  1271  of 
1887,  decided  on  the  22nd  March  1888.)]  The  Court  supposes  in  ex-parte 
decrees  that  the  defendant  denies  the  material  statements  made  by  the 
plaintiff. 

The  opinion  of  the  Full  Court  was  as  follows  : — 

OPINION. 

These  cases  being  appeals  from  appellate  decrees,  it  devolves  upon 
this  Bench,  according  to  the  practice  of  the  Court  in  references  to  a  Full 
Bench,  to  decide  the  appeals. 

The  questions  referred  to  us  relate  to  the  effect  to  be  given  to  the 
ex-parte  decrees  for  rent  mentioned  in  the  reference,  and  arise  by  reason  of 
a  conflict  in  the  decisions  of  this  Court  as  to  the  effect  to  be  given  to  such 
decrees.  In  the  present  case  the  ex-parte  decrees  were  decrees  of  a  Deputy 
Collector  ;  but  the  conflict  of  cases  relates  to  the  effect  of  decrees  of 
Civil  Courts  generally,  and  with  this  wider  question  we  think  it  proper 
to  deal. 

In  Birchunder  Manickya  v.  Hurrish  Chunder  Das  (2)  the  plaintiff 
sued  the  defendant  for  rents  for  the  year  1279  at  the  same  rate  as  had 
been  decreed  to  the  plaintiff  for  the  year  1278  in  a  suit  brought  against 
the  defendant  with  respect  to  the  same  property. 

The  plaintiff  relied  upon  an  ex-parte  decree  obtained  by  him  in  that 
suit  as  showing  the  amount  of  rent  due  to  him.  The  case  came  in  1874 
before  this  Court  in  appeal  from  the  decision  of  the  District  Judge  of 
Tipperah,  who  had  held  that,  inasmuch  as  no  steps  had  been  ever  taken 
to  execute  the  former  decree,  [304]  and  it  had  become  barred  by  limita- 
tion,  it  became  inoperative  and  could  not  be  used  in  evidence. 


(1)  23  W.R.  149.  (2)   3  C.  383.  (3)  7  C.  23  =  8  C.L.R.  257, 

(4)  8C.  275.  (5)  14  B.L.R.  370=23  W.R.  128.   (6)  20  W.R.  273, 

(7)  11  lur.  N.  S.  107.  (8)  2  Sm.  L.C.  (8th  Ed.)  818. 
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1889  The  case  was  referred  by  the  Bench  before  which  it   came   to   a   Full 

FEB.  27.     Bench,  to  determine  the   question    whether  the   decree    could    be   used    in 
~ evidence. 

*  The  Full  Bench  held  that  the  decree  was  admissible   in   evidence,   the 

"H<     question  of  its  value  to  be  determined  by  the  lower  Courts.     The  case  was 

16  C  300     remanded  for  a  re-hearing.     It    went    back    to   the    District   Judge,    who 

(F.B.).       found  that,  having  been  obtained  ex-parte,  the  decree  was  of  no  value,    and 

ought   to  be  disregarded.     He  then  sent  back  the  case  to  the  Munsif  to  try 

the  question  of  amount  without  reference  to  the  former  decree,   which    was 

accordingly  done. 

The  case  in  1878  again  came  on  second  appeal  to  this  Court  ;  it  was 
heard  by  a  single  Judge  ;  and  from  his  decision  an  appeal  was  preferred 
under  cl.  15  of  the  Letters  Patent. 

It  was  held,  on  this  appeal,  that  the  decree  was  binding  on  the  defend- 
ants. The  learned  Chief  Justice  said  [in  BircJmndev  Manickya  v.  Hurrish 
Chundev  Dass  (1)] : — 

"  The  Judge  pronounced  the  decree  to  be  of  no  value  as  evidence, 
merely  because  it  had  not  been  contested  by  the  defendants.  In  this  we 
consider  he  was  quite  wrong  ;  a  decree  obtained  ex-parte  is,  in  the  absence 
of  fraud  or  irregularity,  as  binding,  all  purposes,  as  a  decree  in  a  contested 
suit.  If  it  were  not  so,  a  defendant  in  a  rent  suit  might  always,  by  not 
appearing  and  allowing  judgment  to  pass  against  him  without  resistance, 
prevent  the  plaintiff  from  ever  obtaining  a  definite  judgment  as  to  what  is 
the  proper  amount  of  rent  due  from  him  to  his  landlord." 

According  to  this  decision,  therefore,  an  ex-parte  decree  in  a  rent  suit  is 
conclusive  as  to  the  rate  of  rent  alleged  in  the  proceedings  in  the  suit,  the 
question  as  to  the  rate  becoiring  by  virtue  of  the  decree  res  judicata. 

According  to  this  decision  also,  the  fact  that  no  execution  had  ever 
been  taken  out  by  the  decree-holder  upon  his  ex-parte  decree,  does  not 
prevent  the  decree  having,  against  the  defendant,  the  conclusive  effect 
attributed  to  it. 

In  Goya  Pershad  Aubustee  v.  Tarinee  Kant  Lahoree  (2),  before  Phear 
and  Morris,  JJ.,  which  was  a  rent  suit,  the  question  arose  [305]  as  to 
the  effect  to  be  given  to  an  ex-parte  decree  for  rent  in  a  former  suit 
between  the  plaintiff  and  the  predecessor  of  the  defendant.  The~  question, 
as  raised,  was  as  to  the  effect  to  be  given  to  such  a  decree  as  evidence.  The 
learned  Judges  say  : 

"  It  seems  to  us,  however,  that  the  Munsif  was  right  in  the  view 
which  he  took  of  the  effect  of  this  decree  considered  as  evidence  between 
the  parties,  namely,  that  it  is  only  evidence  that  Rs.  43  odd  was,  at  the 
time  when  the  dscree  was  passed,  due  in  respect  of  rent  from  the  defend, 
ants  to  the  plaintiff.  The  allegations  made  in  the  claim,  so  far  as  we 
can  learn,  were  not  converted  into  issues  ;  the  suit  was  tried  ex-parte  by 
reason  of  the  non-appearance  of  the  defendants  ;  and  no  issues  of  fact  seem 
to  have  been  raised  beyond  the  general  issue  involved  in  the  claim,  whether 
or  not  the  Rs.  43  odd  was  due  from  the  defendants  to  the  plaintiff  in 
respect  of  the  rent  claimed." 

In  the  latter  case,  that  of  Goya  Pershad  Aubustee  v.  Tarinee  Kant 
Lahoree  (2)  the  decree  was  considered  only  with  reference  to  its  value  as 
evidence,  and  the  question  whether,  so  far  as  it  was  evidence,  it  operated 
as  conclusive  proof  under  B.  40,  was  not  discussed.  It  is  however,  a 
decision  upon  the  question  before  us  in  this  reference,  inasmuch 

(1)  3  C.  383  (388),  (2)  23  W.R.  149, 
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as    it    decided    that    the    ex    parte    decree     then      under     consideration        1889 
was   relevant,    not   to   the   question    raised  as  to  the  rate  of  rent,  but  only     FEB.  27. 

upon  the  question    whether  or  not  the  Rs.    43   odd    was,   at   the   time   the        

decree    was    passed,    due   in    respect   of   rent   from    the   defendant  to  the       FULL 
plaintiff.  BENCH. 

Upon    this    question,    therefore,    the     decisions     in     Goya     Pershad     ig"c~300 
Aubustee   v.    Tarinee   Kant   Lahoree   (1)  and  Bivchundev  Manickya  v.  Hurish       (F.B.) 
Chander  Dass  (2)  are  in  direct  conflict. 

A  later  decision  in  this  Court,  not  reported,  and  not  mentioned  in  the 
reference  to  this  Full  Bench,  was  referred  to  in  argument  before  us.  It 
is  the  decision  in  the  case  of  Puncharam  Mundul  v.  Krishna  Pria  Dasi 
(Appeal  from  Appellate  Decree  No.  1271  of  1887,  decided,  22nd  March 
1888). 

In  that  case  the  learned  Judges  arrived  at  the  same  conclusion  as  that 
accepted  in  the  case  of  Birchundev  Manikya  v.  Hurish  Chunder  Dass  (2). 
They  say : — 

"  When  an  undefended  suit  goes  to  trial,  the  plaintiff  is  put  in  the  same 
position  that  he  would  have  been  if  the  defendant  had  appeared  and  simply 
said  '  I  deny  all  your  allegations,'  in  which  case  the  plaintiff  would  have 
to  prove  everything  which  would  be  necessary  for  him  to  prove  in  order 
[306]  to  make  out  his  case,  and  therefore  every  material  allegation  in  his 
plaint  may  be  said  to  be  denied  because  he  has  to  prove  them.  When 
therefore  this  matter  came  before  the  Judge  under  these  circumstances, 
the  plaintiff  had  to  prove  that  the  defendant  was  his  tenant  of  the  tenure 
in  question,  and  that  the  rent  which  the  defendant  had  to  pay  on  account 
of  this  tenure  was  at  the  rate  of  Rs.  7  and  odd  annas  a  year,  and  he  also 
had  to  prove  the  amount  of  the  rent  in  arrear,  so  that,  all  these  allegations 
having  to  be  proved,  they  are,  within  the  meaning  of  s.  13  of  the  Civil 
Procedure  Code,  impliedly  denied  by  the  defendant." 

It  was  argued  before  us  that  the  statement  in  the  plaint  of  an  alleged 
rate  of  rent,  in  such  a  case,  would  not  be  an  allegation  so  material  that,  in 
the  absence  of  proof  of  it,  the  plaintiff  could  not  obtain  a  decree,  even 
although  he  were  to  show  conclusively  that  the  amount  of  rent  claimed  in 
the  suit  was  actually  due,  en  the  footing  of  a  different  rate  of  rent  from 
that  mentioned  in  the  plaint  being  the  true  rate. 

We  think  this  argument  well  founded.  We  think  that,  if  at  the 
hearing  of  such  a  suit,  the  plaintiff  were  to  prove  that  the  amount  claimed 
by  him  as  rent  was  actually  due,  although  he  did  not  establish  the  rate 
named  by  him  in  his  plaint,  he  might  nevertheless  be  entitled  to  a  decree. 
That  such  a  case  might  possibly  arise  is  obvious.  If  it  might,  it  follows 
that  the  statement  of  the  rate  of  rent  in  the  plaint  is  not  necessarily  an 
allegation  so  material  that  the  determination  of  it  in  the  affirmative  is 
involved  in  the  act  of  the  Court  in  making  a  decree. 

It  follows  from  this  that,  in  our  opinion,  the  mere  statement  of  an 
alleged  rate  of  rent  in  the  plaint  in  a  rent  suit  in  which  an  ex-pavte  decree 
is  made,  is  not  a  statement  as  to  which  it  must  be  held  that  an  issue  with- 
in the  meaning  of  s.  13  of  the  Code  of  Civil  Procedure  was  raised  between 
the  parties  so  that  the  defendant  is  concluded  upon  it  by  such  decree. 

We  are  of  opinion,  also,  that  neither  a  recital  in  the  decree  of  the  rate 
alleged  by  the  plaintiff,  nor  a  declaration  in  it  as  to  the  rate  of  rent  which 
the  Court  considers  to  have  been  proved,  would  operate  in  such  a  case 
so  as  to  make  that  matter  a  res  judicata ;  assuming,  of  course,  that  no 

(1)  23  W.  R.  149.  (2)  3  C,  383, 
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1889       such  declaration  were  asked  for  in  the  plaint   as    part   of   the    substantive 
FEB.  27.     relief    claimed,   the    defendant  having  a  proper  opportunity  of  meeting  the 
- —        case. 

[307]  On  the  above  assumption    our   answer,   therefore,   to   the   first 
•Ht     three  questions  is  in  the  negative. 

16  C  300  ^S  to  *^e  fourth  question,  the  matter  was  not  so   fully   argued    before 

(F.B.).      us  as  to  make  it  desirable  that  we  should  come  to  any  decision  upon  it. 

The  result  is  that  we  allow  the  appeals,  set   aside    the   decrees   of    the 
lower   appellate   Courts    in  both  suits,  and  remand  the  cases  for  a  decision 
on  the  merits.     The  respondent  to  pay  the  costs  of  the  appeal  in  each  case. 
T.  A.  P.  Appeal  allowed. 

16  C.  307  (P.C.)  =  Rafique  and  Jackson's  P.C.  No.  107. 
PRIVY  COUNCIL. 

PRESENT  : 

Lord  Fitzgerald,  Lord  Hobhouse,  and  Sir  R.  Couch. 
[On  appeal  from  the  Court  of  the  Judicial  Commissioner  of  Oudh.] 


HEWANCHAL  SINGH  AND  ANOTHER  (Plaintiffs)  v.  JAWAHIR 
SINGH  (Defendant).     [3rd  November,  1888.] 

Redemption,  right  of — Redemption  claimed  under  terms  of  mortgage — Insufficient 
tender  of  mortgage  money — Transfer  of  Property  Act  (IV  of  1882),  ss.  60,  83 
and  84. 

According  to  the  judgment  of  the  Appellate  Court  below,  a  'mortgagor,  having 
liberty  by  the  terms  of  his  mortgage  to  redeem  at  the  end  of  its  second  year,  on 
payment  of  the  whole  of  the  principal  and  interest,  was  i.ot  entitled  to  a  decree 
for  redemption,  in  a  suit  brought  after  the  close  of  the  second  year,  on  show- 
ing only  that  in  the  first  half  of  the  second  year  the  principal  money  had  been 
deposited  in  Court,  and  thai  for  the  interest,  for  both  years,  decrees  had  been 
obtained  by  the  mortgagee  against  him,  before  his  suit  was  instituted.  The  above 
not  showing  payment  or  tender  of  the  interest,  of  which  payment  was  secured  by 
the  mortgage,  an  appeal  was  dismissed. 

[R.,  20  A.  401  (409)  ;  5  O.  C.  127  (128)  ;  11  C.LJ.    226=14  C.W.N.    617    (625)  =  5    Ind 
Cas.  165.] 

APPEAL  from  a  decree  (9th  November  1885)  of  the  Judicial 
Commissioner,  reversing  a  decree  (30th  July  1885)  of  the  District  Judge 
of  Sitapur.  A  mortgage,  dated  9th  February  1883,  secured  repayment  of 
Rs.  14,500  with  interest,  by  the  appellants  to  the  respondent,  and  contain- 
ed  the  following  :  "  The  first  condition  is  that  the  term  of  the  mortgage 
has  been  settled  at  eight  years ;  within  this  term  the  mortgage  may  be 
redeemed  upon  payment  of  the  entire  sum,  according  to  the  conditions  of 
the  mortgage-bond  at  the  close  of  the  second,  fourth  or  [308]  eighth 
year.  The  second  condition  is  that  interest  shall  be  paid  year  after  year 
at  one  per  cent,  per  mensem,  and  that  if  the  mortgagor  fail  to  pay  interest 
at  the  end  of  any  year,  the  mortgagee  shall  be  at  liberty  to  realize  the 
interest  and  costs  by  suit."  The  mortgagors  made  default  in  payment 
of  the  interest  Rs.  1,740,  due  at  the  end  of  the  first  year,  and  for  this  a 
decree  was  obtained  by  the  mortgagee  on  the  2nd  May  1884.  On  the 
30th  June  1884  (i.e.,  in  the  first  half  of  the  second  year,  and  before  its 
close)  the  mortgagors  brought  into  Court  the  principal  amount  only, 
Rs.  14,500,  and  made  an  application,  purporting  to  be  under  the  83rd 
section  of  the  Transfer  of  Property  Act,  IV  of  1882,  asking  to  have  the 
mortgagee  summoned,  and  the  above  sum  credited  in  the  deposit  account, 

paid,  in  order  that  the  mortgagors  might  then  redeem, 
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The    District   Judge,   on    the  ground  that  the  mortgagors  had,  by  the        1888 
deed,  no  right  of  redemption  before  the  end  of  the  second    year,    dismissed       Nov.  3. 
the  application  on  the  23rd  September  1884. 

On    the    14th   and    27th   January   1885,  the  mortgagee  notified  to  the      PRIVY 
mortgagors  that  he  was  willing  to   accept   the    mortgage    money   and    re-    COUNCIL. 
convey,    but   that   if   they    did  not  so  redeem,  they  could  not  do  so  till  the     ie~C~307 
end  of  the  fourth  year.  (P.C.)  = 

The   appellants   did    no    more,   leaving  the  principal  money  in  Court,     Rafique  & 
and  they  did  not,  at  the  close  of  the   year,   renew   their   application   under    Jackson's 
the    83rd   section,    or    pay  into  Court,  or  to  the  mortgagee,  the  interest  due  P*C<  No*  107* 
for  the  second  year.     For  this  the  mortgagee  sued,  and  obtained  a   decree, 
on  the  15th  May  1885,  in  the  Court  of  the  Subordinate  Judge. 

In  that  suit  the  mortgagors  raised,  in  effect,  a  similar  question  to 
the  present,  contending  that,  as  they  had  previously  deposited  the 
principal  money,  no  interest  was  due  for  the  second  year,  reference  being 
had  to  the  84th  section  of  Act  IV  of  1882  ;  but  the  Subordinate  Judge 
held  the  mortgagee  entitled  to  the  interest  due  for  the  second  year.  On 
the  day  of  the  date  of  that  decree  the  mortgagors  filed  their  plaint  in  the 
present  suit,  in  which  they  contended  that,  as  the  defendant-mortgagee 
had  obtained  a  decree  for  the  first  year's  interest,  and  had  no  right  to 
interest  for  the  second  year,  he  having  refused  to  accept  the  principal 
amount  which  was  still  in  [309]  deposit,  they,  the  plaintiffs,  were  entitled 
to  redeem,  on  payment  of  the  sum  deposited  or  such  amount  as  might  be 
found  due  to  the  mortgagee,  on  a  correct  and  valid  account  being  made  up. 
The  issues  raised  questions  as  to  the  plaintiffs'  right  of  redemption  in 
the  second  year,  and  as  to  the  sufficiency  of  their  tender. 

The  District  Judge  held  that,  as  the  suit  had  been  instituted  after  the 
expiration  of  the  second  year  of  the  mortgage,  one  of  the  periods  at  which  it 
was  redeemable  by  its  terms,  when  the  principal  amount  was  in  deposit  in 
Court,  and  the  mortgagee  had  obtained  a  decree  for  the  interest  of  that 
year,  "  the  plaintiffs'  tender  was  sufficient  on  the  day  of  the  suit."  He 
stated  in  his  judgment  that  on  the  25th  June  1885,  i.e.,  about  six  weeks 
after  the  institution  of  the  suit,  the  mortgagee  had  attached  the  deposit  in 
Court,  in  satisfaction  of  his  decree  for  the  second  year's  interest. 

The  Judicial  Commissioner,  on  the  mortgagee's  appeal,  reversed  this 
decree,  referring  to  the  fact  that  on  the  9th  February  1885,  interest  had 
not  been  paid,  nor  tendered  nor  placed  at  the  mortgagee's  disposal  by 
deposit  in  Court.  He  held  that,  therefore,  the  condition  relating  to 
redemption  had  not  been  fulfilled  at  the  close  of  the  second  year,  when 
the  suit  was  brought,  and  that  it  ought  to  have  been  dismissed. 

In  this  appeal  it  was  alleged  that  the  decrees  for  interest  obtained  by 
the  mortgagee,  and  the  deposit  of  the  principal  in  Court  had  left  nothing 
due  under  the  mortgage. 

Mr.  J.  D.  Mayne,  appeared  for  the  appellants. 

Mr.  R.  V.  Doyne  and  Mr.  Theodore  Thomas,  for  the  respondent,  were 
not  called  upon. 

The  appellants'  case  having  been  stated,  LORD  FITZGERALD  inti- 
mated that  the  deposit,  or  tender,  at  a  proper  time,  of  the  mortgage  money 
which  included  the  interest  due,  had  not  appeared  ;  and  their  Lordships 
dismissed  the  appeal. 

Appeal  dismissed. 

Solicitors  for  the  appellants :  Messrs.  T.  L.  Wilson  6>  Co. 
Solicitors  for  respondent :  Messrs.  Barrow  <~   Rogers. 

C,  B. 
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1888  16  c.  310. 

NOV-  6-  [310]  CRIMINAL  APPEAL. 

CRIMINAL                   Before  MY.  Justice  Macphwson  and  MY.  Justice    Trevelyan. 
APPEAL.  

16  C.  310.  THE  GOVERNMENT  OF  BENGAL  v.  UMESH  CHUNDER  MITTER 

AND  OTHERS.*      [6th  November,  1888.] 

Attempt  to  commit  offence — Attempt  to  cheat — Currency  office — Application  for  pay- 
ment of  lost  halves  of  Currency  Notes. 

A  man  may  be  "guilty  of  an  attempt  to  cheat  although  the  person  he  attempts 
to  cheat  is-f  ore  warned  and  is  therefore  not  cheated.  jR.  v.  Hensler  (I)  referred 
to. 

M  wrote  a  letter  to  the  Currency  Office  at  Calcutta,  enclosing  the  halves  of  two 
Government  currency  notes,  stating  that  the  other  halves  were  lost,  and  enquir- 
ing what  steps  should  he  taken  for  the  recovery  of  the  value  of  the  notes.  The 
Currency  Office,  having,  upon  enquiry,  discovered  that  the  amount  of  the  notes 
had  been  paid  to  the  holder  of  the  other  halves  and  that  the  notes  had  been  with- 
drawn from  circulation  and  cancelled,  sent  M  the  usual  form  of  claim  to  be  filled 
up  and  returned  to  it.  It  appeared  from  the  evidence  that  the  Currency  Office 
never  contemplated  paying  M  in  respect  of  the  notes.  The  form  was  filled  up 
and  signed  by  M  and  returned  by  him  to  the  Currency  Office. 

Held,  that,  although  there  was  no  intention  on  the  part  of  Currency  Office  to 
pay  the  amount  of  the  notes,  M  was  guilty  of  an  attempt  to  cheat. 

[R.f  8C.W.N.  784.] 

THIS  was  an  appeal  from  an  order  of  acquittal  passed  on  the  7th 
September  1888  by  F.  J.  Marsden,  Esq.,  Chief  Presidency  Magistrate  of 
Calcutta.  Umesh  Chunder  Mitter  was  charged  under  s.  511  of  the 
Penal  Code  with  having,  in  the  month  of  May  1888,  at  the  Government 
Currency  Office  in  Calcutta,  attempted  to  cheat  the  Assistant  Comptroller 
General,  on  behelf  of  the  Government  of  India  in  charge  of  the  Paper 
Currency  Department,  by  attempting  to  deceive  him,  and  thereby  fraudu- 
lently and  dishonestly  induce  him  lo  deliver  to  him  (the  said  Umesh 
Chunder  Mitter)  the  sum  of  Rs.  40,  the  value  of  two  Government  Currency 

Notes  Nos.  -^-21687  and-^-61346   for  Rs.    20  each,   and    Hem  Chunder 

Chatter jee  and  two  others  were  charged  under  s.  116  of  the  Penal  Code 
with  having  at  or  about  the  time  and  place  aforesaid  aided  and  abetted  the 
said  [311]  Umesh  Chunder  Mitter  in  the  commission  of  the  offence  of 
cheating. 

After  the  examination  of  one  witness  on  behalf  of  the  defence,  the 
Magistrate  stopped  the  case  and  acquitted  the  prisoners. 

The  Crown  appealed  to  the  High  Court. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the  High 
Court. 

The  Advocate-General  (Sir  G.  C.  Paul)  and  Mr.  Roberts  for  the 
Government  of  Bengal. 

Mr.  Palit,  for  Umesh  Chunder    Mitter. 

Mr.  M.  Ghose,  for  Hem  Chunder  Chatterjee  and  Haran  Chunder 
Chatter  jee. 

Mr.  Allen,  for  Jadub  Chunder  Gangooly. 


*  Criminal  Appeal  No.  3  of  1888,  against  the  order  of  acquittal  passed  by  F,  J. 
Marsden,  Esq.,  Chief  Presidency  Magistrate  of  Calcutta,  dated  the  7th  of  September, 
1888. 

(1)  11  CoxC.  C.  570. 
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The   judgment   of   the     Court  (MACPHERSON   and     TREVELYAN,  JJ.)        1888 
was  as  follows  : —  Nov.  6. 

JUDGMENT.  CR^NA 

This  is  an  appeal   from  an  acquittal.     The  first  accused   was  charged     APPEAL. 
with  attempting  to   cheat.     The  other  prisoners  were  charged    with  aiding 
and  abetting  him  in  the  commission  of  the  offence  of  cheating.  18  C'  31° 

After  one  witness  had  been  examined  for  the  defence,  the  Magistrate 
stopped  the  case  and  acquitted  the  prisoners. 

When  we  first  heard  this  appeal  the  Advocate-General  appeared  for 
the  Crown.  At  the  conclusion  of  his  opening  address  we  held  that  there 
was  no  case  against  Haran  Chunder  Chatterjee,  and  accordingly  we  dis- 
charged him.  We  then  heard  Counsel  for  the  other  accused  and  the 
Advocate  General  in  reply.  After  consideration  we  discharged  the  accused 
Jadub  Chunder  Gangooly,  and  expressed  our  opinion  that  the  Magistrate 
ought  not  to  have  stopped  the  case  for  the  defence  so  far  as  the  remaining 
two  accused  were  concerned.  We  gave  them  an  opportunity  of  calling 
evidence  before  us.  We  have  since  heard  such  evidence  as  has  been 
produced  on  behalf  of  the  accused  Umesh  Chunder  Mitter  and  Hem 
Chunder  Chatterjee,  and  must  now  deal  with  the  case  as  completed. 

Although  we  are  told  that  in  dismissing  the  case  the  Magistrate  made 
some  statement,  he  did  not  record  his  reasons  for  [312]  acquitting,  and 
therefore  we  have  not  the  advantage  of  knowing  the  nature  of,  or  the 
grounds  for,  his  opinion. 

There  is  no  serious  difficulty  about  the  facts  of  this  case.  The  chief 
questions  depend  upon  the  effect  to  be  given  to  those  facts,  and  the 
inferences  to  be  derived  from  them. 

It  is  contended  that  the  facts  proved  do  not  disclose  an  offence, 
and  therefore  it  is  desirable  to  see  what  are  the  undoubted  facts  of  this 
case. 

On  the  23rd  of  May  last  the  principal  accused  Umesh  Chunder 
Mitter  sent  in  to  the  Currency  Office  a  letter  (Exhibit  A),  enclosing  two 
half  currency  notes  for  Rs.  20  each,  stating  that  the  other  halves  were 
lost  from  his  box  where  he  kept  them,  and  asking  what  steps  should  be 
taken  for  the  recovery  of  the  money. 

On  receipt  of  this  letter,  Mr.  Keene,  the  Assistant  Comptroller-General 
in  charge  of  the  Currency  Office,  caused  a  search  to  be  made  in  the 
Registration  Branch  of  his  office  to  see  if  there  was  any  other  claim  against 
the  two  notes.  On  such  search  it  was  found  that  the  amount  of  the 
notes  had  been  paid  to  the  holder  of  the  other  halves. 

Mr.  Keene  than  caused  a  document,  which  is  marked  Exhibit  D,  to 
be  sent  to  Umesh  Chunder  Mitter.  This  was  sent  on  the  28th  of  May, 
with  a  covering  letter  which  treated  Umesh  Chunder's  letter  as  an 
application  for  the  payment  of  the  value  of  the  notes,  and  requested  him 
to  answer  the  questions  embodied  in  the  claim. 

D  is  a  form  of  claim  with   questions  to   be  answered  by   the  claimant. 

As  to  his  sending  this  form  Mr.  Keene  states  :  "  My  object  in  sending 
out  D  was,  believing  these  men  were  attempting  to  cheat,  I  wanted  them 
to  commit  themselves."  It  is  clear  that  when  he  sent  out  D,  Mr.  Keene 
did  not* contemplate  paying  Umesh  Chunder  Mitter  in  respect  of  the  notes. 
Within  Mr.  Keene's  experience  no  notes  had  been  paid  a  second  time, 
and,  as  he  says,  it  ought  not  to  happen  that  they  are  paid  a  second  time. 
He  .was  examined  as  to  what  he  would  do,  in  case,  after  payment  to  one 
applicant,  a  second  applicant  were  to  make  out  his  title,  but  as  such  an 
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1888       event   had   not  happened    within   his    experience   his  answer    is   purely 
Nov.  6.     hypothetical. 

[313]   The   questions,  contained  in  this  form    of  claim    were  rilled  in, 

CRIMINAL  sjgnecj  by  Umesh  Chunder  Mitter,  and  returned  to  the  Currency  Office 
APPEAL.  Qn  ^e  jj^  Qf  june<  This  document,  as  filled  up,  is  in  form  and  intent 
16  C  310  an  application  for  the  payment  of  the  money. 

In  answer  to  the  questions  contained  in  this  form,  Umesh  Chunder 
Mitter  stated  that  he  was  proprietor  of  the  entire  notes,  that  he  received 
them  from  Haran  Chunder  Chatter jee  of  Gobardangah  about  October  1887 
that  he  himself  divided  them  in  halves  for  the  purpose  of  forwarding  them 
to  his  cousin,  that  in  December  1887  he  lost  the  halves  from  his  box,  and 
that  the  persons  who  could  give  evidence  as  to 'his  possession  of  the 
entire  notes  or  as  to  the  circumstances  of  the  loss  were  Hem  Chunder 
Chatterjee  and  Jadub  Chunder  Gangooly. 

The  Currency  Office  had  paid  in  respect  of  the  other  halves  in  1871.  On 
the  17th  of  November  1871  those  half  notes  were  withdrawn  from  circula- 
tion, and  on  the  18th  of  the  same  month' they  were  cancelled.  It  follows 
from  this  that  the  statement  made  by  Umesh  Chunder  that  he  received  the 
entire  notes  from  Haran  Chunder  Chatterjee  in  October  1887  and  divided 
them  himself  is  untrue.  On  the  13th  of  June  another  printed  form  is  sent 
to  Umesh  Chunder  Mitter.  It  asks  for  a  certificate  from  the  party  from 
whom  the  claimant  received  the  whole  notes,  of  his  having  paid  the  notes 
to  the  claimant,  and  also  for  a  declaration  of  the  persons  named  in  the 
form  Exhibit  D,  setting  forth  what  they  know  as  to  the  whole  notes  having 
been  the  property  of  the  claimant  and  in  his  possession,  and  also  as  to 
the  subsequent  loss  of  the  half  notes  in  question.  In  answer  to  this  letter 
Umesh  Chunder  Mitter  sends  in  the  certificate  and  declaration  asked  for. 

The  certificate  purports  to  be  signed  by  Haran  Chunder  Chatterjee 
and  is  as  follows  : — 

"  I  do  hereby  certify  that  about  7  or  eight  months  ago  I  have  sent 
two  full  notes  of  Rs.  20  each  to  Babu  Umesh  Chunder  Mitter  of  Areadah, 

the  numbers  of  which  are  stated  below — -21687     for  Rs.   (20)    twenty,   ~ 

61346  for  Rs.  (20)  twenty. 

GOBARDANGAH  :     ~)  ,-. 

,rt_    >  HARAN  CHUNDER  CHATTERJEE. 

The  28th  June  1888.  J 

[314]  These  numbers  correspond  with  the  numbers  of  the  half  notes 
sent  in  with  the  first  letter.  The  statements  in  this  certificate  were 
unquestionably  untrue  to  the  knowledge  of  Umesh  Chunder  Mitter. 

The  declaration  was  written  out  by  the  accused  Hem  Chunder 
Chatterjee  and  was  signed  by  him  and  the  accused  Jadub  Chunder 
Gangooly,  and  was  as  follows  : — 

"  We  declare  to  the   best  of   our  knowledge   that  two  full  notes,  viz., 

—21637  and  —61346  of   rupees  twenty  each  were   handed   over  to   Baboo 
73  74 

Umesh   Chunder  Mitter   of   Areadah   about  eight   months  ago    when   we 
were  present  there. 

AREADAH  :          |  HEM  CHUNDER  CHATTERJEE. 

The  2nd  July,  1888.  |  JADUB  CHUNDER   GANGOOLY." 

The  statements  in  this  declaration  were  unquestionably  untrue  to 
the  knowledge  of  Umesh  Chunder  Mitter  and  Hem  Chunder  Chatterjee. 

On  the  10th  of  July,  Mr.  Keene  wrote  to  Umesh  Chunder  Mitter, 
asking  him  to  come  and  see  him  at  the  Paper  Currency  office  on  the  12th 
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of  that  month   at   1    P.M.     He  came  at  the  appointed  time.     Mr.  Hume,        1888 
the  Government  Prosecutor,  then  questioned  him.     He    was   asked   if   the      Nov.  6. 

answers    in    D    were   true.     He   said   they    were.     He   was   asked  if   he        

filled  in  the  answers  personally.     He  said  no,  but  by  his  nephew   Jagadish    *-RIMINAL 

Chunder  Gangooly.     He  further  said  that  the  answers  were  filled  in  under      APPFAL. 

his  orders,  and  in  his  presence  at  his  dictation,  and  signed  by  the  witnesses    16  c  31Q 

named    in  the    form,    which    was    also   signed  by  himself.     He  was  then 

specially  asked  about  answer    No.    2.     He    said  :     "  Yes    I    am    the  pro- 

prietor   of   the   entire   notes,   and   I    received  them  from  Haran   Chunder 

Chatter jee  of   Gobardangah   in   October    1887."     Mr.    Hume   then  asked 

Umesh    if   he   had  cut  the  notes  in  half.     He  said  :  "  I  think  I  must  have, 

but  am  not  sure.     I    have  had   many    notes."     Mr.    Hume   then   showed 

him   the  certificate   and    declaration.     He   said   that   he   knew  them,  and 

had  received    the   certificate   from    Haran   Chunder    Chatterjee,   and   the 

declaration     from     Hem     Chunder     Chatterjee     and     Jadub      Chunder 

Gangooly,    and    that    he    had    sent   the    certificate    and    declaration    to 

the  Currency  Office  through  Jadub  Chunder  [315]  Gangooly.     Mr.  Hume 

then    said    to    him :     '•  Baboo,    would   you    be   surprised   to  hear  that  the 

other  halves  of  the  notes  mentioned    in   your    application    were   cancelled 

in   the   Currency  Office  in  November  1871  ?  "     He  said  nothing  then,  but 

began  to  tremble.     Mr.  Hume  said :     "  Baboo,  you  are   in   a   great   mess. 

This   is   an   attempt   to   cheat."     He   said  :     "  I  did  not  intend  to  cheat." 

Mr.  Hume  said  :  "  You  must  explain  that  before  a  Magistrate."  Mr.  Hume 

said  :     "  Why  did  you  tell    a  lie  in  your  application  ?  "    He  said :     "  I  did 

wrong  sir."     Mr.  Hume  then  went  with  him  into,  Mr.  Keene's  room,  and 

in  Mr.  Keene's  presence  said  :  "Baboo,  can  you  explain  this  matter?  "  He 

said  :     I  am  a  poor  man.     I  have  no  money.     I    received   the    half   notes         • 

from  Haran  Chunder  Chatterjee,    who   told    me  to  try  and  get  the  money 

from  the  Currency  office."     There  the  interview  ended. 

On  the  next  day  warrants  were  issued  ;  when  arrested  Hem  Chunder 
Chatterjee,  produced  a  Bengali  letter  to  which  we  shall  hereafter  refer. 

This  is  the  case  for  the  prosecution. 

There  was  no  evidence  against  Haran  Chunder  Chatterjee,  and  the 
only  evidence  against  Jadubh  Chunder  Gangooly  was  that  he  had  signed 
the  certificate  to  which  we  have  referred.  His  defence  was  that  he  signed 
that  document  without  reading  it  and  at  the  request  of  Umesh  Chunder 
Mitter.  It  appears  that  he  has  always  borne  a  good  character,  and 
although  it  rarely  happens  that  a  man  signs  a  short  document  of  this 
description  without  reading  it,  it  is  possible  that  his  story  may  be  true, 
and  therefore  we  thought  we  could  discharge  him.  As  far  as  the 
remaining  two  accused  are  concerned,  their  defence  is  identical.  We 
have  heard  a  most  elaborate  argument,  consisting  of  two  main  contentions. 
In  the  first  place  it  is  said  that  the  acts  committed  at  the  most  amount  to 
a  preparation  to  commit  an  offence,  and  in  the  second  place  it  is  said  that 
it  was  the  duty  of  the  prosecution  to  show  that  the  defendants  in  what 
they  did  acted  dishonestly  and  that  that  has  not  been  proved. 

We  do  not  think  there  can  be  any  doubt,  that,  apart  from  the  second 
question  to  which  we  shall  presently  refer,  the  facts  here  amount  to  an 
attempt  and  not  merely  to  preparation.  The  letter  written  on  the  23rd 
of  May  is  nearly  a  letter  of  enquiry,  [316]  and  does  not  amount 
to  an  attempt.  It  is  only  a  step  in  the  preparation  for  the  attempt. 
In  sending  it  the  writer  did  not  commit  himself.  The  document  D, 
ho  wever,  is  an  application  for  the  payment  of  the  money,  and  is  the 
usual  form  in  which  such  applications  are  made.  An  application  for 
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1888  money    is   surely  an  attempt  to  obtain  money.     The  application  for  money 

Nov.  6.  under  a  false  pretence,  as  a  rule,  concludes  the  acts  of  the  offender  ;  unless 

-,  ~  anything  occurs  to  prevent  the  payment  he  gets  the  money.     Whether   he 

V^RII    NAL  getg   ^e    money  or  noj.  does  not  necessarily  depend  upon  any  future  act  of 

16  C.  310.  ^  authority  were  necessary  for  this  proposition,  the  case  cited  to  us 

of  Reg  v.  Hensler  (1)  is  only  distinguishable  by  the  circumstance  that 
this  particular  question  was  not  argued  in  that  case.  But  that  case, 
we  think,  disposes  of  another  branch  of  the  same  contention  raised 
by  the  respondents.  It  is  said  that  because  Mr.  Keene,  before  the 
application  was  made  to  him,  knew  that  the  other  halves  were  in 
the  Currency  Office,  and  knew  that  the  matters  stated  by  the  applicant 
were  untrue,  and  would  not  have  paid  the  money  to  the  applicant,  the 
offence  of  cheating  could  not  have  been  committed,  and  therefore  the 
attempt  to  cheat  could  not  have  been  committed.  What  Mr.  Keene  says 
only  shows  that  the  offence  of  cheating  could  not  have  been  committed. 
A  man  may  attempt  to  cheat,  although  the  person  he  attempts  to  cheat  is 
forewarned,  and  his  therefore  not  cheated.  The  case  we  have  cited  is  on 
this  question  undistinguishable  from  the  present  case. 

There  the  prisoner  was  indicted  for  attempting  to  obtain  money  by 
false  pretences  in  a  begging  letter.  When  he  paid  the  money,  and  appa- 
rently when  he  received  the  letter,  the  prosecutor  knew  its  contents  to  be 
untrue.  In  his  judgment  the  Chief  Baron  says :  "  This  is  an  attempt 
by  the  prisoner  to  obtain  money  by  false  pretences  which  might  have  been 
so  obtained.  The  money  was  not  so  obtained,  because  the  prosecutor 
remembered  something  which  had  been  told  him  previously.  In  my  opinion 
•  as  soon  as  ever  the  letter  was  put  into  the  post,  the  offence  was  committed." 
In  the  present  case  the  money  was  withheld  because  of  the  information 
which  Mr.  Keene  obtained  in  his  office.  [317]  Mr.  Gay,  who  is 
Mr.  Keene's  official  superior,  say  that  if  the  claim,  the  declaration,  and 
certificate  had  come  to  him  he  would,  in  the  ordinary  course,  have  ordered 
payment. 

In  Reg  v.  Hensler  (1),  as  in  the  present  case,  Counsel  for  the  prisoner 
argued  that,  as  the  statutable  offence  could  not  have  been  committed,  the 
prisoner  could  not  be  convicted  of  attempting  to  commit  it.  This  argu- 
ment was  answered  by  two  of  the  Judges  in  the  following  words  :  "Black- 
burn, /.,  You  may  attempt  to  steal  from  a  man  who  is  too  strong  to 
prevent  you.  Mellor,  J. — Or  an  attempt  may  be  made  to  steal  a  watch 
that  is  too  strongly  fastened  by  a  guard.  Here  the  prosecutor  had  the 
money,  and  was  capable  of  being  deceived,  and  the  prisoner  attempted  to 
deceive  him." 

One  more  point  was  raised  on  this  question  of  attempt.  It  appears 
from  Mr.  Gay's  evidence  that  before  money  is  paid  on  a  currency  note  it 
is  usual  to  take  a  bond  of  indemnity  from  the  claimant. 

It  is  argued  that  in  this  case  the  attempt  was  not  completed  because 
the  bond  was  not  signed.  We  do  not  think  there  is  anything  in  this 
argument.  The  application  for  the  money  is,  we  think  the  attempt,  or  at 
any  rate  sufficient  to  constitute  an  attempt.  The  execution  of  the  bond  of 
the  indemnity  is  not  a  portion  of  the  application.  It  is  a  precaution  taken 
by  the  person  sought  to  be  cheated,  and  is  an  act  which  would  ordinarily 
take  place  before  the  offence  of  cheating  could  be  completed.  As  far  as  the 
applicant  is  concerned,  he  would  be  willing  to  take  the  money  without  the 

(1)  11  Cox  C.  C.  570, 
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indemnity.     His  offence   is  making  the    false  pretence  and  asking    for  the        1888 
money.  Nov.  6. 

It  seems  to  us  that  the  execution  of  the  bond  of  indemnity  is  net  an        

act   of  the  accused  forming  any   portion  of    the  acts   which   constitute  the   CRIMINAL 
commission  of  the  offence.     The  offence  would  be  just  as  complete  whether    APPEAL. 
an    indemnity    was   or    was    not    insisted    upon.     The    Currency    Office     leTUlO 
authorities  may,  if  they  like,  dispense  with  the    indemnity.     The   object  of 
the  bond  is  to  secure  the  repayment  of   the  money  if   it  has  been    wrongly 
paid.     The    object   of   it    is   not   to    prevent  the  payment,  but    [318]  to 
indemnify  the  Government  in  case  any  one    else  claims  the  money.     We 
have  carefully    examined    the   English   cases   cited    by   Counsel   for   the 
accused,  and  we  do  not  think  that  they  have  any  application  to  the    present 
case.     We  think  it  quite  clear  that  an  attempt  was  made. 

Before  considering  the  second  question  it  will  be  desirable  to  examine 
the  evidence  for  the  defence.  It  is  unquestionably  untrue  that  the  whole 
notes  ever  belonged  to  Umesh  Chunder  Mitter,  or  that  they  ever  came 
into  his  hands.  This  is  the  case  both  for  the  prosecution  and  for  the 
defence.  According  to  the  evidence  for  the  defence,  it  is  untrue  that 
the  halves  ever  came  from  the  hands  of  Haran  Chunder  Chatter jee  into 
his  hands.  The  defence  trace  the  half  notes  back.  They  call  in  the 
first  place  a  lady  named  Din  Tarini  Dabee,  who  is  said  to  have  had  them 
in  her  possession. 

Almost  at  the  beginning  of  her  examination-in-chief,  the  Counsel 
examining  this  lady  plied  her  with  leading  questions  and  other  questions  of 
a  nature  only  allowable  in  cross-examination.  There  seems  to  us  to  have 
been  no  excuse  whatever  for  this  course,  and  the  result  is  that,  so  far  as  her 
examination-in-chief  is  concerned,  it  is  difficult  to  use  it  all  as  evidence  • 
on  behalf  of  the  defendant  calling  her,  though  it  may  be  used  as  evidence 
against  him.  It  is,  however,  clear  from  the  other  evidence  that  these 
half  notes,  which  were  afterwards  sent  to  the  Currency  Office,  came  from 
this  lady.  She  says  that  she  found  them  in  her  box  about  a  year  and  a 
half  ago,  and  we  do  not  think  that  there  is  any  doubt  that  she  gave  them 
to  her  niece,  the  wife  of  the  defendant,  Hem  Chunder  Chatterjee. 

There  is  some  conflict  of  testimony  between  the  aunt  and  the  niece 
as  to  what  took  place  when  the  half-notes  were  handed  over.  The  aunt 
says  :  "  One  day  we  were  seated  together,  and  I  told  my  niece  that  there 
was  some  goolmal  in  respect  of  the  numbers  of  a  20-rupee  note.  She 
asked  me  if  I  had  shown  this  note  to  any  one.  I  said  yes,  I  showed  it 
to  a  person  who  had  called  a  few  days  previously  to  receive  money.  My 
niece  said  if  you  give  the  note  to  me  I  will  show  it  to  my  husband. 
Five  or  six  days  latter,  when  my  niece  came  home,  she  took  the  note 
away  from  me  ;  nothing  further  took  place. 

[319]  "  One  day  I  met  her  in  Calcutta.  She  spoke  to  me  about  this 
note  and  asked  me  whence  I  got  the  note.  I  said  I  did  not  remember, 
but  I  believed  I  got  it  in  the  course  of  my  money-lending  business." 

She  is  then  asked  in  examination-in-chief  some  questions,  most  of 
which  are  objectionable  in  form.  They  are  as  follows : — 

"  Q.     What  else  did  your  niece  say  to  you  or  you  to  her  ? 

A.     Nothing. 

Q.     Did  you  want  to  get  money  on  these  pieces  of  note  ? 

A.     No  mention  was  made  about  obtaining  money. 

Q,     Did  you  wish  to  get  the  money  ? 

A.     If  the  note   was  cashed,   and  the  money   paid  to   me,  I    would 
have  taken  it, 
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1888  Q.     By  whom  was  the  note  to  be  cashed  ? 

Nov.  6.  A.     I  gave  no  direction  to  my  niece  as  to  by  whom  the  note    was  to 

be  cashed.     I  made  the  note  over  to  her  that  she  might   show   it    to  her 
CRIMINAL  husband. 

APPEAL.  Q      \yhy  did  you  want  the  note  to  be  shown  ? 

T~~  A.     Because  my  niece  said  <  give  it  to  me  and  1  will  show  it  to  my 

husband/ 

Q.     But  what  did  you  understand  by  your  niece's  wanting  to   show 
the  note  to  her  husband  ? 

A.     I  understood  that  it  was  taken  to  be  shown  to  her  husband. 
Q.     For  what  purpose  ? 

A.     Because  he  is  a  man  of   education,  and  knows  how  to  read  and 
write.     I  have  a  sircar  in  the  house  ;  he  can  read  and  write  Bengali." 
The  niece  has  been  called  before  us  and  she  now  says  : — 
"  When  she  gave  me  the  notes  she  said    '  these  notes  have  been    lying 
with  me  ;  I  don't  know  for  how  long,  and  I  don't  know    what  has  become 
of  the  other  halves  of  the  notes.'     She    said  '  give  these  notes  to  your    hus- 
band, and  ask  him  to  change  these  notes  and  send  me  Rs.  40.'" 

Of  these  two  statements  we  have  no  hesitation  in  preferring  that  given 
by  the  aunt.  The  husband  of  the  niece  is  one  of  the  accused,  and  she  is 
therefore  much  interested.  The  aunt's  story  was  told  at  the  time  when  the 
details  of  the  events  must  have  [320]  been  fairly  fresh  in  her  memory, 
and  it  is  pretty  clear  that  her  story  is  substantially  accurate. 

On  getting  the  notes  the  niece  says  that  she  handed  them  to  her 
husband  saying  :  "  Your  aunt-in-law  has  asked  me  to  hand  over  to  you 
these  two  notes  ;  you  change  them  and  send  her  40  rupees.  Her  husband 
•  addressing  Umesh  Chuncler  Mitter,  who  was  then  present,  said:  "  I  have 
hardly  any  leisure  to  go  out  of  my  office.  Will  you  change  these  notes 
and  send  the  money  to  me  at  my  house?"  The  application  seems  then  to 
have  been  made. 

It  does  not  appear  that  the  aunt  ever  said  that  she  had  had  the 
corresponding  halves  in  her  possession.  The  niece  does  not  say  that  she 
or  her  husband  told  Umesh  Chunder  Mitter  that  Din  Tarini  had  ever  had 
the  whole  notes  in  her  possession,  or  indeed  said  anything  about  the  whole 
notes. 

In  spite  of  this  Umesh  Chunder  Mitter,  in  the  letter  which  he  first 
wrote,  said  that  the  other  halves  were  lost  from  his  box  where  he  kept 
them.  This  was  untrue,  as  far  as  he  was  concerned,  and  as  far  as  Din 
Tarini  was  concerned,  it  does  not  appear  whether  it  was  true  or  not. 
He  was  apparently  aware  that  he  could  not  recover  the  money  unless 
he  satisfactorily  accounted  for  the  loss  of  the  other  halves  of  the  notes. 
It  was  for  this  reason  that  he  invented  this  falsehood. 

The  inference  from  this  falsehood  is  that  Umesh  Chunder  Mitter 
knew  that  Din  Tarini  had  never  had  the  other  halves.  If  he  had  known, 
or  learnt  of  it,  there  is  no  real  reason  why  he  should  not  have  told  the 
truth.  The  form  D  is  then  sent  to  Umesh  Chunder  Mitter,  and  then 
occurs  an  incident  which  has  been  much  relied  upon  by  the  defence.  It 
is  said  that  a  letter  was  written  to  which  the  Bengali  letter,  produced  by 
Hem  Chunder,  was  an  answer.  The  Bengali  letter  produced  appears  to 
have  been  written  in  the  name  of  the  aunt  to  her  niece  in  answer  to  a 
letter  addressed  to  Din  Tarini,  and  therefore,  although  the  evidence  of  the 
sending  and  of  the  contents  of  such  letter  is  of  a  most  suspicious  charac- 
ter, we  do  not  think  we  ought  to  repudiate  such  letter,  and  we  accept  the 
story  as  true, 
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The  witness  who  speaks  to  it  refers  to  the  contents  as  follows  : —  1888 

"  The    writer   of  the  letter    was  enquiring    in  reference  to   the  notes      Nov.  6.' 
which    had  been  given    to  her  as  to    how  long    they  were  [321]  with   the        " 
person  who  sent  it,  and  where    he  or  she  got    it  from.     I  don't   remember   ^RIMINA 
anything  more  than  this."  APPEAL. 

In   answer   to   this   letter,   the  following    letter  was    written  at  Din    lg  c  3iQ 
Tarini's  request  to  her  niece  : — 

"  I  have  received  the  particulars  of  your  letter.  The  note  (or  notes) 
about  which  you  wrote  to  me,  that  note  (or  those  notes)  I  received  in  the 
course  of  my  money-lending  business.  Who  gave  it  (or  them)  I  don't 
know.  It  has  (or  they  have)  been  with  me  for  many  days,  that  I 
know." 

After  the  receipt  of  this  letter  D  was  filled  up  and  sent  to  the  Cur- 
rency Office.  There  is  nothing  in  the  letter  which  gives  the  smallest 
colour  for  the  false  statements  in  the  claim,  in  the  certificate  and  in  the 
declaration.  This  is  the  whole  of  the  evidence.  It  is  noticeable  that 
Din  Tarini  never  claimed  to  have  possessed  the  other  halves,  and  that  no 
one  ever  told  either  Hem  Chunder  Chatterjee  or  Umesh  Chunder  Mitter 
that  she  possessed  them.  On  the  contrary,  the  falsehood  of  their  state- 
ments shows  that  these  persons  were  aware  that  Din  Tarini  never  possessed 
the  other  halves,  and  it  was  necessary  for  them  to  tell  these  untruths  in 
order  to  account  for  the  other  halves. 

On  this  state  of  facts  it  was  contended  that  no  case  has  been  made 
out.  It  was  said  that,  although  the  false  pretence  was  made  out,  it  was 
necessary  for  the  prosecution  to  show  that  the  attempt  had  been  made 
dishonestly.  There  is,  we  think,  no  doubt  that  the  prosecution  must  show 
that  the  act  was  done  dishonestly.  "  Dishonestly "  is  defined  in  the.  • 
Penal  Code  as  follows  :— 

"Whoever  does  anything  with  the  intention  of  causing  wrongful  gain 
to  one  person,  or  wrongful  loss  to  another  person,  is  said  to  do  that  thing 
dishonestly.". 

The  definitions  of  "  wrongful  loss  "  and  "  wrongful  gain  "  show  that 
what  the  prosecution  has  to  prove  is  that  the  Government  was  as  against 
the  applicant  legally  entitled  to  the  40  rupees,  or  that  the  applicant  was  not 
entitled.  Unquestionably  the  means  used  by  the  applicant  were  unlawful 
within  the  meaning  of  the  Penal  Code,  -If  the  applicant  had  any  real  reason 
to  suppose  that  he  or  the  person  for  whom  he  was  acting  was  legally  entitled 
to  the  rupees  40,  he  would  not  have  committed  the  offence  charged. 
We  do  not  think  there  can  be  any  doubt  that  Government  is  [322] 
entitled  to  retain  the  40  rupees,  that  is  to  say,  is  entitled  in  law  to 
the  money  until  it  is  claimed  by  a  person  who  has  been  the  holder  of  the 
full  notes.  They  are  not  obliged  to  pay  the  money  to  the  holder  of  the 
half  notes  except  as  being  the  person  entitled  to  the  whole  notes.  It  was 
contended  that  the  prosecution  should  show  that  somebody,  other  than 
Din  Tarini,  was  the  owner  of  the  full  notes.  This  argument  might 
possibly  apply  if  "  dishonestly  "  only  included  "  wrongful  gain,"  but  it 
includes  in  the  alternative  "  wrongful  loss."  Government  being  entitled 
to  retain  the  money,  in  the  absence  of  proof  of  ownership  of  the  full 
notes,  the  definition  of  "  wrongful  loss,*'  and  consequently  the  definition 
of  "  dishonestly,"  is  here  satisfied.  In  this  case  the  statement  that  the 
applicant  owned  the  whole  notes  is  unquestionably  false,  and  false  to  his 
knowledge. 

The  accused  have  both  borne  a  good  character,  for  some  time.  If 
they  were  to  profit  at  all  by  the  offence — and  of  this  there  is  some  doubt— 
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1888       the   profit  would  have    been  small  as    far  as   these  notes   were  concerned. 

Nov.  6..     Both    these    are  circumstances    which,    in    criminal    cases,    have    occa- 

P         t        sionally   great    weight,    but    neither   of   them  can    dispose    of   clear   and 

URIMINA  .   undisputed  facts.     So  far  as   the  evidence  of  good    character  is   concerned 

^_A  '    the  false    statements  seem  to  us  to    dissipate  at  once  the  effect  of  that  evi- 

16  C  310     dence,  except  so  far  as  the    question  of  punishment   is  concerned.     A  man 

who   has    to  his   credit  an    unblemished    character    may,  of  course,    claim 

that  it    be  considered   on  the    question   of    punishment.     It  is    sad   to  see 

men  who  have  by  honest  work  earned  the   respect  of  their   employers,  and 

of  those  associated  with  them,  inconsiderately  bringing   themselves  within 

the  grasp  of  the  Criminal   law,  but  the  record   of  many  of  such  cases  is  to 

be   found  in  Criminal    Courts.     We   do  not   think  that   there   is   any  real 

distinction    between    the    cases    of    the    two    accused.      Hem    Chunder 

Chatterjee  wrote  out  the   certificate,  and   there  is  reason  to   suppose    that 

he  induced  Umesh  Chunder  Mitter  to  make  the  application. 

There  is  one  more  contention  with  which  we  must  deal  :  It  is  argued 
that  we  ought  not  in  an  appeal  lightly  to  set  aside  the  order  of  the  Magis- 
trate. We  agree  with  this  contention.  We  do  not  think  we  ought  to  inter- 
fere unless  we  are  fully  satisfied  from  the  evidence  that  the  crime  has  been 
proved,  and  are  also  [323]  satisfied  that  the  Magistrate  had  no  reasonable 
ground  for  acquitting  the  prisoners. 

Assuming  that  the  reasons  which  actuated  the  Magistrate  in 
discharging  the  prisoners  coincide  with  the  arguments  which  have  been 
addressed  to  us  by  Counsel  for  the  respondents,  we  think  that  the  Magis- 
trate had  no  reasonable  ground  for  acquitting  the  prisoners,  and  that  the 
crime  was  fully  proved.  We  convict  the  accused  Umesh  Chunder  Mitter 
•  under  ss.  420  and  511,  Indian  Penal  Code,  and  convict  Hem  Chunder 
Chatterjee  of  abetting  the  offence  committed  by  Umesh  Chunder  Mitter. 
As  to  sentence,  we  think  that,  considering  all  the  circumstances  of 
the  case,  and  especially  the  good  character  which  the  accused  have  hereto- 
fore borne,  the  ends  of  justice  will  be  satisfied  by  the  infliction  of  a  fine. 
We  sentence  each  of  the  accused  to  pay  a  fine  of  Rs.  200  ;  in  default  to 
suffer  simple  imprisonment  for  the  period  of  two  months. 

c.  D.  P.  Qvdev  of  acquittal  set  aside, 

16  C.  323. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Tottenham  and  Mr.  Justice  Bannerjec. 

ABDUL  WAHED  AND  OTHERS  (Decree-holders)  v.  FAREEDOONISSA 
(fudgment.debtor)*          [1st  March,  1889.] 

Execution  of  decree — Security  for  Costs — Security  Bond,  Enforcement  of.  by  execu- 
tion—Civil Procedure  Code  (Act  XIV  of  1882,)  s.  549— Act  VII  of  1888,  s.  46)— 
General  Clauses  Act  (I  of  1868),  s.  6. 

On  the  9th  June  1888  a  decree-holder  applied  for  leave  to  executive  his  decree 
(which  was  one  for  costs)  against  a  person  who  had  become  security  for  the  costs 
of  an  appeal  which  had  been  dismissed  with  costs,  this  application  was  refused 
on  the  ground  that  the  law,  as  it  then  stood,  did  not  authorise  such  an  applica- 
tion, the  remedy  of  the  decree-holder  being  by  regular  suit  against  the  surety. 
Subsequently  to' the  passing  of  Act  VII  of  1888  the  decree-holder  made  a  fresh 

'Appeal  from  Order  No.  468    of   1888,    against   the  order  of  Baboo  Grish  Chunder 
Cbowdry,  Subordinate  Judge  of  Patna,  dated  the  24th  of  November  1888, 
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application  for  such  execution  under  s.  46  of  that  Act.  The  Court,  after  refer- 
ring to  s.  6  of  the  General  Clauses  Act.  rejected  the  application,  on  the  ground 
that  proceedings  against  the  surety  had  been  commenced  before  Act  VII  of 
1888  had  come  into  force  :  Held,  on  appeal,  that  the  application  should  have 
allowed. 


1889 
MARCH  1 

APPEL- 
LATE 
CIVIL. 


[324]  ONE  Fareedoonissa  Bibee  became  surety  for  the  costs  of  a 
certain  person  who  was  an  appellant  in  an  appeal  pending  in  the  High 
Court  against  Abdul  Wahed  and  others  at  a  time  previous  to  the  passing  16  C.  323 
of  Act  VII  of  1888.  This  appeal  was  dismissed  with  costs,  and  Abdul 
Wahed  and  his  co-respondents  in  that  appeal  thereupon  sought  to  recover 
such  costs  from  Fareedoonissa,  and  with  that  object,  on  the  9th  June 
1888,  applied  for  execution  of  their  decree  against  Fareedoonissa.  This 
application  was  dismissed,  on  the  ground  that,  as  the  law  then  stood,  the 
decree-holder's  only  remedy  was  to  bring  a  regular  suit  upon  the  security 
bond.  On  the  1st  July  1888,  subsequently  to  this  order,  which  was  not 
appealed  against,  Act  VII  of  1888  came  into  force ;  and  the  decree- 
helders  on  the  28th  July  made  a  fresh  application  under  s.  46  of  that  Act 
(which  added  additional  matter  to  s.  549  of  the  Civil  Procedure  Code  of 
1888)  for  execution  of  their  decree  against  Fareedoonissa.  The  same 
Sub-Judge  who  had  dismissed  the  former  application  refused  to  allow  the 
second  application,  on  the  ground  that  Act  VI 1  of  1888  did  not  affect  the 
case,  s.  6  of  the  General  Clauses  Act  of  1868  being  sufficient  to  save 
all  proceedings  commenced  before  the  amending  Act  came  into  operation. 

The  decree-holders  appealed  to  the  High  Court. 

Moulvi    Mahomed    Yusuf  and   Baboo   Saligram    Singh,   for  the  appel- 
lants. 

Mr.  R.  E.  Twiddle,  for  the  respondent. 

The  judgment  of   the    Court    (TOTTENHAM   and    BANERJEE,  JJ.)    was 
as  follows  : — 


The  question  in  this  appeal  is  purely  one  of  law,  and  that  law  relates, 
we  think,  simply  to  procedure. 

We  think  that  the  Court  below  has  made  a  mistake,  in  dealing  with 
that  question.  The  appellants  before  us  were  in  a  former  suit  respond- 
ents in  this  Court  in  an  appeal  from  an  original  decree.  In  that 
appeal  the  appellant  was  required  by  this  Court  to  furnish  security  for 
costs.  The  present  respondent  became  surety.  That  appeal  was  ulti- 
mately dismissed  with  costs  ;  and  the  respondents,  who  are  now  before  us 
as  appellants,  seek  to  recover  their  costs  from  the  surety.  They  applied 
to  the  lower  Court  for  [323]  execution  of  the  decree  for  costs  against 
the  surety.  On  the  9th  June  last  the  lower  Court  rejected  their  applica- 
tion, holding  that,  under  the  law  as  then  laid  down  by  the  Civil 
Procedure  Code,  the  security  bond  could  not  be  enforced  by  means  of 
execution  of  the  decree,  and  that  the  judgment-creditors  must  have 
recourse  to  a  fresh  suit  against  the  surety.  The  judgment-creditors  did 
not  appeal  against  that  decision,  nor  have  they  brought  a  fresh  suit  to 
recover  the  amount  of  the  security.  In  the  meantime,  on  the  1st  July 
1888,  Act  VII  of  1888  came  into  force.  By  s.  46  of  that  Act,  s.  459  of 
the  Code  received  the  following  iddition  :  "  If  such  security  be  furnish- 
ed,  any  costs  for  which  a  surety  may  have  rendered  himself  liable  may 
be  recovered  from  him  in  execution  of  the  decree  of  the  appellate  Court 
in  the  same  manner  as  if  he  were  the  appellant."  The  judgment-creditors, 
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taking  advantage  of  this  provision  of  the  new  Act,  made  a  fresh  applica- 
tion on  the  28th  July  for  execution  against  the  surety.  On  the  24th 
November  last,  this  application  was  likewise  rejected  by  the  lower  Court. 
The  lower  Court  referred  to  s.  6  of  the  General  Clauses  Act  which  enacts : 
"  The  repeal  of  any  Statute,  Act  or  Regulation  shall  not  affect  anything 
done,  or  any  offence  committed,  or  any  fine  or  penalty  incurred,  or  any 
proceedings  commenced,  before  the  repealing  Act  shall  have  come  into 
operation."  And  the  Subordinate  Judge  goes  on  to  say  that  "  the  ques- 
tion whether  the  decree-holders  can  enforce  the  security  bond  was  raised 
and  decided  before  the  amending  Act  came  into  operation,  and  the  pro- 
ceedings against  the  surety  had  been  commenced  before  that  time. 

It  seems  to  us  that  the  lower  Court  was  mistaken  in  its  application 
of  this  section  of  the  General  Clauses  Act.  By  Act  VI I  of  1888  the 
previous  Statute  was  not  repealed,  and  we  think  that  the  decision  of  the 
lower  Court  of  the  9th  June  decided  no  more  than  that  the  existing  law 
did  not  permit  the  decree-holders  to  recover  from  the  surety  in  execution 
of  the  decree.  The  amending  Act,  which  came  into  force  a  few  days 
afterwards,  expressly  provides  for  such  recovery  from  the  surety  in 
execution.  The  lower  Court  did  not,  on  the  9th  June,  decide  any 
question  of  right  between  the  parties.  It  merely  decided  that,  by  the 
law  as  it  stood  then,  the  decree- holders  must  have  recourse  to  a  separate 
[326]  suit.  The  new  provision  of  Act  VII  of  1888  is  one  of  procedure, 
and  not  one  which  deals  with  any  right.  The  right  of  the  decree-holders 
to  recover  their  money  is  not  affected,  nor  is  the  liability  of  the  surety  to 
pay  the  money.  The  only  alteration  is  as  to  the  mode  in  which  to 
recover. 

We  think,  therefore,  that  the  judgment-creditors  were  entitled  to 
bring  this  fresh  application  under  the  new  Act,  and  the  Court  below  ought 
to  have  granted  it.  That  being  so,  we  decree  this  appeal  with  costs. 

T.  A.  P.  Appeal  allowed. 


16  C.  326. 
APPELLATE  CIVIL. 

Before  Mr,  Justice  Tottenham  and  Mr.  Justice  O'Kinealy. 


BHABA  NATH  ROY  CHOWDHRY  AND  OTHERS  (Plaintiffs)  v. 

DURGA  PROSUNNO  GHOSE  AND  OTHERS  (Defendants).* 

[24th  January,  1889.] 

Co-sharer— Fractional  shareholders  in  joint  undivided  estate — Lien  on   tenure  for 
snare  of  rent — Sale  of  tenure  in  satisfaction  of  decree. 

The  owner  of  a  fractional  share  in  a  joint  undivided  estate  has  no  lien  on  the 
tenure  itself  for  his  share  of  the  rent,  although  such  share  is  collected  separa- 
tely, and.  therefore,  cannot  cause  the  tenure  to  be  sold  in  satisfaction  of  a 
decree  for  share  of  the  rent. 

Surr-by  fractional  shareholders  in  an  undivided  zemindari  for  the  sale 
of  a  tenure  for  arrears  of  rent. 

The  plaintiffs  Prosunno  Chunder  Roy  Chowdhry  and  six  others    were 
the   owners  of  fractional  shares  in  the  mouzahs  Shibpur  and  Hosnabad,  in 

*  Appeal  from  Appellate  Decree,  No.  2337  of  1887,  against  the  decree  of 
H.  Beveridge,  Esq.,  Judge  of  the  24-Pergunnahs,  dated  the  30th  of  June  1887,  affirming 
the  decree  of  Baboo  Binode  Behari  Mittra,  Munsif  of  Bashirhat.  dated  the  13th 
September  1886. 
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the  district  of  the  24-Pergunnahs.     Defendants  Nos.  2,  3  and  4  had  a  jama 

in  these  mouzahs  for  which  they  paid  rent  to   the   plaintiffs   and    their  co-        1889 

sharers.     The    plaintiff's   share   of   the  rents  was  paid  to  them  separately.      JAN-  24- 

In  1884  the  plaintiffs  obtained  a  decree  for  rent  of  1286-1288  (1879-1881)  in       . 

respect  of  this  jama  against  defendants  Nos.  2,  3  and  4.     In   execution   of      APPEL- 

this   decree  the   jama  was  attached,  and  the  3rd  March  1884  was  fixed  for 

the  sale.     Durga  Prosunno  Ghose,  defendant  No.  1,  thereupon  preferred  a 

claim,  [327]  alleging  that  he  had  purchased  the  jama  at   an    auction    sale,     ig  c.  323. 

and   that   he    was  in  possession.     His  claim  was  allowed  and  the  property 

released  from  attachment  on  the  14th  June  1884. 

The  plaintiffs  thereupon  brought  this  suit  for  a  declaration  that  the 
jama  was  liable  for  the  amount  of  their  decree  and  that  it  should  be  sold  in 
satisfaction  of  the  same. 

The  plaintiffs  alleged  that  the  rent  payable  to  them  in  respect  of  the 
jama  had  been  separately  settled  with  defendants  Nos.  2,  3  and  4  ;  that 
the  defendant  No.  1  did  not  purchase  the  jama  ;  that  the  jama  was  not 
transferable ;  and  that,  therefore,  even  if  defendant  No.  1  had  purchased 
it,  the  purchase  was  invalid  ;  and  that,  supposing  the  sale  to  defendant 
No.  1  was  valid,  the  jama  was  liable  for  the  amount  of  the  plaintiffs 
decree. 

The  defendant  No.  1  alleged  that  the  jama  was  a  mourasi  mokurari 
ganti,  bearing  a  rental  of  about  Rs.  298,  of  which  the  plaintiffs  were 
entitled  to  Rs.  25-8  a  year  ;  that  he  had  purchased  the  jama  at  an  auction 
sale  on  the  6th  March  1883,  and  obtained  his  sale  certificate  on  the 
26th  July  1883  ;  and  that  he  was  put  into  possession  on  the  26th 
February  1884.  He  also  alleged  that  the  arrears,  if  any,  fell  due  before  he 
had  acquired  a  right  in  the  property.  He  contended,  inter  alia,  that  the 
plaintiffs,  as  owners  of  fractional  shares  in  an  undivided  zemindari,  could 
not  sell  the  tenure  itself  in  execution  of  their  decree  for  rent. 

The  other  defendants  did  not  appear. 

The  Munsif  found  that  defendant  No.  1  had  purchased  the  jama  at  an 
auction  sale  on  the  6th  March  1883,  and  that  he  had  been  put  into  posses- 
sion ;  that  the  jama  was  a  mokurari  or  kayumi  jama,  and,  therefore, 
transferable  by  sale.  He  held  that  the  sale  defendant  No.  1  was  valid,  and 
that  the  plaintiffs  had  failed  to  prove  that  defendants  Nos.  2,  3  and  4  held 
the  jama  under  them  under  a  distinct  and  separate  settlement ;  and  that 
the  land  of  the  jama  was  the  ijmali  land  of  all  the  proprietors,  although 
the  rent  was  paid  separately  to  each  proprietor  or  sets  of  proprietors. 

He  further  held  that,  in  accordance  with  the  provisions  of  s.  64 
of  Bengal  Act  VIII  of  1869,  and,  upon  the  authority  of  the  case  of  Grish 
Chunder  Mitter  v.  Sheik  Jakhu  (1)  and  that  [328]  of  Nund  Lall  Roy  v. 
Goovoo  Churn  Base  (2),  the  plaintiffs,  as  co-sharers  in  a  joint  undivided 
estate,  could  not  cause  the  tenure  itself  to  be  sold  in  execution  of  a  decree 
for  the  share  of  the  rent,  but  could  only  sell  the  right,  title  and  interest  of 
the  judgment-debtors  under  the  Code  of  Civil  Procedure  ;  and  that, 
consequently,  they  could  not  follow  the  tenure  in  the  hands  of  defendant 
No.  1,  in  satisfaction  of  their  decree.  The  Munsif  accordingly  dismissed 
the  suit. 

The  plaintiffs  appealed  to  the  District  Judge  of  the  24-Pergunnahs, 
who  upheld  the  judgment  of  the  Munsif  and  dismissed  the  appeal  with 
costs. 

(1)  17  W,R.  352-12  B.L.R.  488  (note).  (2)  15  W.R.  6, 
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1889  The  plaintiffs,  with  the  exception  of    Prosunno   Chunder    Roy   Chow- 

JAN.  24.      dhry  preferred  a  second  appeal  to  the  High  Court. 

Mr.  Woodroffe  and  Baboo  Jogesh  Chunder  Roy,  for  the  appellants. 
APPEL-  Mr.  Evans,  Baboo  Jogendra  Nath  Bose  and  Baboo  Kali  Char  an   Baner- 

jee,  for  the  respondents. 
CIVIL.  The  judgment  of  the  Court   (TOTTENHAM   and   O'KINEALY,   JJ.)   was 

1607326.    asfollows=- 

JUDGMENT. 

This  was  a  suit  to  have  it  declared  that  a  certain  tenure  was  liable  to 
be  sold  in  execution  of  a  decree  for  arrears  of  rent,  the  decree  having  been 
obtained  against  the  former  owner  of  the  tenure. 

In  appears  that  before  the  decree  was  passed,  the  appellant's  right  and 
interest  had  been  sold  in  execution  of  a  money  decree,  and  purchased  by 
the  principal  defendant  in  the  present  suit.  The  landlord  was  only  a  co- 
sharer.  He  applied  for  the  sale  of  the  tenure  under  the  provisions  of  ?.  64, 
Bengal  Act  VI J I  of  1869,  and  the  procedure  governing  that  application 
was  that  laid  down  in  the  Code  of  Civil  Procedure.  A  claim  was  put  in  by 
the  purchaser  of  the  tenants'  right  and  interest,  who  was  not  registered  as 
transferee  in  the  zemindar's  sherishta,  under  s.  278  ;  and  that  claim  was 
allowed,  and  the  attachment  was  withdrawn. 

The  present  suit  was  brought  to  establish  the  decree-holder's  right  to 
sell  the  property  in  the  hands  of  the  alienee.  Both  the  Courts  below  dis- 
missed the  suit.  This  second  appaal  was  prepared  by  the  plaintiff,  and  it 
has  been  argued  on  his  behalf  that  the  landlord,  although  only  a  co- 
sharer  to  a  certain  extent,  [3293  was  entitled  to  sell  the  tenure  in 
whosesoever  hands  it  might  be,  because  his  rent  suit  was  brought  and  a 
decree  obtained  against  the  recorded  tenant. 

It  appears  to  us  that  the  appellant  was  entitled  to  alienate  his  tenure, 
unless  and  until  it  was  attached  in  execution.  The  case  was  governed  by 
the  ordinary  Procedure  Code,  and,  in  that  Code  there  is  no  bar  to  aliena- 
tion of  property  by  the  judgment-debtor,  so  long  as  that  property  has  not 
been  attached  ;  unless,  of  course,  it  was  shown  that  the  alienation  was 
intended  to  defraud  creditors.  But  there  is  nothing  in  the  procedure,  and 
there  is  nothing  in  the  decree  obtained  by  the  plaintiff  giving  him 
any  lien  upon  the  land  in  question,  and  we  are  not  aware  of  any 
statutory  lien  existing  in  favour  of  the  plaintiff  as  a  co-sharer.  The  decree 
was  obtained  in  May  1883.  The  purchase  by  the  defendant  was  in 
March  1883,  and  the  sale  was  confirmed  and  certificate  granted  on  the 
26th  July  1883,  and  the  attachment  and  execution  proceedings  had  not 
apparently  then  been  commenced. 

We  find  that  the  property  having  been  attached,  the  day  fixed  for 
sale  was  5th  March  1884 ;  but,  in  the  meantime,  a  claim  was  preferred 
upon  which  the  property  was  ultimately  released.  So  far,  therefore,  as  we 
are  aware,  the  alienation  by  the  original  tenant  was  effected  before  any 
execution  proceedings  were  taken  by  the  plaintiff.  Had  the  plaintiff  been 
a  sixteen-anna  proprietor,  there  is  no  doubt  that  he  could,  under  s.  59  of 
the  then  Rent  Act,  have  attached  and  sold  the  tenure  itself  upon  the 
decree  obtained  against  the  recorded  tenant. 

But  in  the  present  case  it  appears  to  us  that  this  position  was  different, 
he  being  only  a  fractional  co-sharer  ;  and,  so  far  from  having  any  lien 
upon  the  land-  by  the  Rent  Act,  he  is  expressly  precluded  by  s.  64  from 
proceeding  against  the  tenure,  until  he  has  first  of  all  proceeded  against 
all  the  immoveable  property  of  the  defaulter,  If  the  plaintiff  had  no  lien 
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upon  the  tenure  in  satisfaction  of  his  decree,  he  cannot  succeed  in  the 
present  suit ;  and,  as  I  have  said,  we  think  that  he  had  no  lien  either  by 
the  decree  or  by  any  statute.  That  being  so,  we  must  hold  that  the 
decision  of  the  lower  Court  was  correct,  and  this  appeal  must  be  dismissed 
with  costs. 


c.  D.  p. 


Appeal  dismissed. 


16  C.  330. 
[330]   ORIGINAL  CIVIL. 

Before  Mr.  Justice  Novris. 


RAM  CHUNDER  DUTT  v.  DWARKANATH  BYSACK  AND  OTHERS.* 
[14th  January,  1889.] 

Registrar  of  High  Court,  Authority  of — Power  to  execute  conveyance  and  enter  into 
covenants  on  behalf  of  infants  and  persons  refusing  to  execute — Defects  of 
title  known  to  purchaser  at  time  of  sale — Covenants  for  title  and  quiet  enjoy- 
ment— Purda-nashiirwhen  not  bound  by  conveyance  executed  by  her  containing 
covenants  for  title  and  quiet  enjoyment — Civ.  Pro.  Code  (Act  XIV  of  1882), 
ss.261,  262 — Rules  of  Court  (Belchambers  Rules  and  Orders),  Nos.  341  and  436. 

The  Registrar  of  the  High  Court  has  authority,  when  so  directed  by  an  order  of 
Court,  to  execute  a  conveyance  on  behalf  of  a  party  refusing  to  do  so,  so  as  to 
pass  his  estate,  if  any,  but  has  no  authority  to  bind  him  by  entering  into  any 
covenants  on  his  behalf. 

The  power  of  the  Registrar  to  execute  such  a  conveyance  rests  upon  statutory 
authority. 

General  covenants  for  title  and  quiet  enjoyment  extend  to  the  case  of  a 
defect  known  to  the  purchaser  at  the  time  of  the  sale,  unless  the  intention  of  the- 
parties  that  they  should  not  do  so  is  clearly  expressed  in  the  covenants 
..  *  themselves. 

"  Conveyance,"  as  used  in  Rule  436  (Belchambers'  Rules  and  Orders),  means 

such  an    instrument   as  may  be  necessary   to  transfer  the   estate,   if  he   has  any, 

•   belonging  to  the  person  on  behalf   of    whom  the  Registrar  execuets  the  transfer 

to  the  purchaser. 

-     .      Circumstances  under  which  a  purda-nashin  lady  will  be  relied  from    liability 
under  covenants  contained  in  a  conveyance   executed  by  her. 

D,  an  heir  of  one  X,  a  deceased  Hindu  lady,  sold  and  conveyed  to  M,  in  March 
1878,  a  moiety  in  certain  premises  belonging  to  the  estate  of  X.  Subsequently 
a  decree  was  made  for  partition  of  the  estate  left  by  X  in  a  suit  to  which  D,  A> 
R,  G  and  S  were  parties,  and  an  order  was  made  in  that  suit  directing  the 

premises,  of  which  D  had  so  sold  a  moiety,  to  be  sold  by  the   Registrar,  and  the 

parties  were  directed  to  join  in  the  conveyance,  the  Registrar  being  directed  to; 
approve  and  execute  the  same  on  behalf  of  G  who  was  an  infant.  At  the  sale, 
the  plaintiff  purchased^  the  premises,  and  thereafter  D  refused  to  execute  the 
conveyance,  which  included  the  usual  covenants  for  title  and  quiet  enjoyment. 
A  summons  was  thereupon  taken  out  against  him,  and  an  order  was  made 
directing  the  Registrar  to  execute  the  conveyance  on  his  behalf.  The. convey- 
ance was  then  executed  in  September  1885  by  A,  S,  and  R,  and  by  the  Regis; 
trar  on  behalf  of  D  and  the  minor  [331]  G,  In  a  suit  instituted  by  M,  under  the 
conveyance  of  1878,  the  Court  held  that  he  was  entitled  to  possession,  as  against" 
the  plaintiff,  of  the  moiety  of  the  premises  covered  by  his  conveyance.  The: 
plaintiff,  therefore,  brought  a  suit  against  D,  A.  R.  G  and  S  to  recover 
damages  for  breach  of  the  covenants  for  title  and  quiet  enjoyment..  It 
was  not  found  that  R  had  any  good  independent  advice  in  the  matter,  or  that 
she  clearly  understood  the  nature  of  the  contract  she  was  entering  into,  and  the 
liabilities  she  was  taking  upon  herself. 

Held  that,  although  the  Registrar  had  authority  to  execute  the  conveyance, 
on  behalf  of  D  and  G  be  had  no  authority  to  enter  into  the  covenants  on  their 
behalf,  and  that  the  suit  should  be  dismissed  as  against  them.  . 
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1339  Held,   also,   that    having   regard   to   the    position  of  K,  the  suit  should  also  be 

JAN.  14.  dismissed  as  against  her. 

OR^NAL  I*-.  2  N.L.R.  23  (26).] 
CIVIL.  THIS  was  a  suit  to  recover  damages  for  breach  of   covenants   for  title 

and  for   quiet  enjoyment,  and  the  circumstances  under  which  it  came  to  be 

16  C.  330.    instituted  were  as  follows  :— 

Anundmoye  Dassee,  who  was  the  widow  of  one  Joykishen  Bysack, 
died  on  the  30th  of  April  1871,  leaving  a  son,  Dwarkanath  ;  four  grand- 
sons by  a  son,  Gopal  Lai  Bysack,  who  had  predeceased  her,  viz., 
Amrita  Lai  Bysack,  Surendra  Lai  Bysack,  Monohur  Lai  Bysack,  and 
Girendra  Lai  Bysack  ;  a  grandson,  Juggutdoollub  Sett,  and  a  granddaughter, 
Panna  Dassee,  children  of  a  daughter,  Shamsoondary  Dassee,  who  had  also 
predeceased  her. 

Anundmoye  left  a  will,  dated  the  10th  of  February  1871,  of  which  she 
appointed  Dwarkanath  and  Amrita  Lai  executors. 

Monohur  Lai  died  unmarried  and  without  issue  in  July  1876,  leaving 
his  mother  Rajluckhee  Dassee,  his  heiress. 

Probate  of  Anundmoye's  will  was  granted  to  Amrita  Lai  on  the 
1st  of  August  1881,  and  to  Dwarkanath  on  the  13th  of  August  1881. 

Amongst  other  property  possessed  by  Anundmoye,  purchased  out 
of  her  stridhan  and  purporting  to  be  disposed  of  by  her  will,  was  a  piece 
of  garden  land  known  as  No.  22,  Machooa  Bazar  Street,  in  the  town  of 
Calcutta. 

On  the  28th  of  March  1878,  Dwarkanath  sold  and  conveyed  to  one 
Obhoy  Churn  Mullick  a  moiety  of  No.  22,  Machooa  Bazar  Street,  for 
Rs.  3,000. 

On  the  21st  of  August  1882,  Amrita  Lai  instituted  a  suit  in  the  High 
Court  (being  suit  No.  470  of  1882)  against  Dwarkanath,  charging  him  with 
various  acts  of  misfeasance,  particularly  with  the  fraudulent  conveyance  of 
the  28th  of  March  1878,  and  asking  for  an  injunction  restraining  him  from 
interfering  with  Anundmoye's  [332]  estate,  for  the  appointment  of  a 
receiver,  and  for  the  administration  of  the  estate  by  the  Court.  Surendra 
Lai,  Girendra  Lai,  Rajluckhee  Dassee,  Juggutdoollub  Sett  and  Panna 
Dassee  were  made  defendants  in  that  suit. 

Anundmoye's  will  directed,  inter  alia  that  the  balance  of  the  income 
of  the  estate,  after  deducting  certain  payments  and  expenses,  "  should  be 
applied  to  the  expenses  of  the  family  ;  but  that  if  any  of  her  sons  and 
grandsons  should  become  separate  in  food,  the  sons  and  grandsons  should 
divide,  take,  and  enjoy  the  balance  of  such  income  according  to  the 
shastras." 

The  parties  seemed  to  have  agreed  as  to  what  were  their  respective 
rights  under  the  will,  and,  on  the  17th  of  April  1883,  Amrita  Lai  applied 
to  the  Court,  on  petition,  that  a  decree  should  be  made  in  the  suit 
declaring  that  under  Anundmoye's  will  Amrita  Lai,  Surendra  Lai,  and 
Girendra  Lai,  were  each  entitled  to  a  one-eighth  share  of  her  estate  abso- 
lutely ;  Rajluckhee  Dassee,  as  the  heiress  of  Monohur  Lai,  to  a  one-eighth 
share  for  the  estate  of  a  Hindu  widow  ;  and  Dwarkanath  to  the  remaining 
half  ;  and  that  certain  arbitrators  should  be  appointed  to  take  the  accounts 
and  partition  the  estate. 

All  the  defendants  acquiesced  in  the  prayer  of  that  petition,  and  the 
Court  ordered  a  reference  to  the  Registrar  to  enquire  and  report  whether 
the  terms  of  the  proposed  settlement  were  for  the  benefit  of  such  of  the 
defendants  as  were  infants. 
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On  the  18th  of  July  1883,  the    Registrar   reported    that   the   terms  of        1889 
the  proposed  settlement  were  for  the  benefit  of  the  infant    defendants.  JAN.  H. 

On  the  30th  of   August    1883,   on  the   cause   coming   on    for    further 
directions  on  the  report  of  the  Registrar,  a   decree    was  made  according  to    ORIGINAL 
the  terms  of   the   petition.     The     arbitrators   made    their   award    on    9th      CIVIL. 
February  1885.  

The  award  directed  inter  alia,    that  a  sufficient  portion  of  the  immove-    J  *  C*  33°' 
able  property,  mentioned    in   a    schedule   thereto    annexed,  should  be  sold 
by  the  Registrar  of  the  Court    by    public   auction    for  the    payment  of  the 
debts  therein  before  mentioned  and  for  the  costs  of  the  suit. 

[333]  Amongst  the  immoveable  properties  mentioned  in  the  schedule 
was  "a  portion"  (i.e.  Anundmoye's  divided  portion)  "of  the  premises 
No.  22,  Machooa  Bazar  Street,  containing  by  estimation  16  cottas 
9  chittacks  and  35  square  feet." 

The  cause  came  on  for  judgment  on  the  award  on  the  2nd  of  March 
1885,  when  it  was,  amongst  other  things,  "  ordered  and  decreed  by  consent 
that  the  divided  share  of  Sreemutty  Anundmoye  Dassee,  deceased,  the 
testatrix  in  the  pleadings  mentioned,  in  the  premises  No.  22,  Machooa 
Bazar  Street,  be  sold  by  the  Registrar  of  the  Court  to  the  best  purchaser 
that  he  can  get  for  the  same  ;"  and  it  was  further  "  ordered  and  decreed 
with  the  like  consent  that  all  proper  parties  do  join  in  the  conveyance 
of  the  said  premises,  as  the  said  Registrar  shall  direct,  if  the  parties  differ 
about  the  same  ;"  and  it  was  further  "  ordered  and  decreed  with  the  like 
consent  that  the  Registrar  of  this  Court  do  approve  of  and  execute  the 
conveyances  of  the  properties  to  be  sold  by  him  as  aforesaid  for  and  on 
behalf  of  the  infant  defendants  Surendra  Lai  Bysack  and  Girendra  Lai 
By  sack." 

The  Registrar  duly  advertised  the  premises  No.  22,  Machooa  Bazar 
Street,  for  sale,  and,  on  the  4th  of  July  1885,  they  were  sold  by  him,  under 
certain  conditions  of  sale  then  produced,  and  were  purchased  by  the  plaint, 
iff  for  Rs.  7,000. 

The  sale  was  confirmed  by  an  order  of  Court,  dated  the  17th  of  July 
1885.  A  draft  conveyance  of  the  premises,  No.  22,  Machooa  Bazar  Street, 
was  prepared  by  the  plaintiffs  attorney  and  forwarded  to  Dwarkanath 
Bysack's  attorney,  Baboo  Moraley  Dhur  Sen,  for  approval  on  his  (Dwarka- 
nath's)  behalf.  On  the  5th  of  August  1855  Baboo  Moraley  Dhur  Sen 
returned  the  draft  to  the  plaintiff's  attorney  "  approved  as  altered." 

The  proposed  parties  to  the  conveyance  were  Dwarkanath  Bysack 
and  Amrita  Lai  Bysack,  as  executors  of  Anundmoye's  will  of  the  first 
part,  Dwarkanath,  Amrita  Lai,  Surendra  Lai,  Girendra  Lai,  as  heirs  and 
legal  reprerentatives  of  Anundmoye,  and  Rajluckhee  Dassee  as  heiress  and 
legal  representative  of  the  estate  of  Monohur  of  the  second  part,  and  the 
plaintiff  of  the  third  part. 

The  draft  conveyance  contained  the  following  covenants  :  "  And  the 
said  parties  hereto  of  the  first  and  second  parts  do  and  each  [334]  of  them 
doth  hereby  for  themselves  himself  and  herself  their  his  and  her  heirs 
executors  administrators  and  assigns  covenant  declare  and  agree  with  the 
said  purchaser  "  (that  is  the  plaintiff)  "  his  heirs  executors  administrators 
and  assigns  in  manner  following  that  is  to  say  that  for  and  notwithstand- 
ing any  act  deed  matter  or  thing  by  the  said  parties  hereto  of  the  first 
and  second  parts  or  any  or  either  of  them  or  their  her  and  his 
ancestors  made  done  and  performed  they  the  said  parties  hereto  of  the 
first  and  second  parts  or  some  or  one  of  them  now  have  or  hath  in 
themselves  himself  and  herself  good  right  full  power  and  lawful  and  absolute 

219 


•  16  Cal.  335  INDIAN  DECISIONS,    NEW  SERIES  [Vol. 

-.  1889  authority  to  grant  release  and  convey  the  said  piece  or  parcel  of  land 
JAN.  14.  hereditaments  and  premises  with  the  appurtenances  unto  and  to  the  use  of 
the  said  purchaser  his  heirs  representatives  and  assigns  for  ever  in  manner 
•CWQltfAL  aforesaid  and  according  to  the  true  intent  and  meaning  of  these  presents 
LIVI.L.  an(j  that  it  shall  and  may  be  lawful  .for  the  said  purchaser  his 
IB  C  330  neirs  executors  administrators  and  assigns  from  time  to  time  and 
at  all  times  hereafter  peaceably  and  quietly  to  enter  into  and  have 
hold  Occupy  possess  and  enjoy  the  said  piece  or  parcel  of  land  here- 
ditaments and  premises  hereby  released  or  intended  so  to  be  with  their 
appurtenances  and  to  receive  and  take  the  rents  issues  and  profits  thereof 
and  every  part  thereof  without  any  let  suit  trouble  eviction  claim  or 
demand  whatsoever  of  or  by  the  said  parties  hereto  of  the  first  and  second 
parts  or  any  person  or  persons  lawfully  claiming  or  to  claim  by  from  under 
or  in  trust  for  her  him  and  them  and  free  and  clear  and  freely  and  clearly 
discharged  and  exonerated  or  otherwise  by  the  said  parties  hereto  of  the 
first  and  second  parts  their  heirs  executors  administrators  representatives 
and  assigns  well  and  sufficiently  saved  and  kept  harmless  of  from  and 
against  all  former  and  other  gifts  grants  bargains  uses  trusts  judgments 
execution  sums  of  money  and  all  other  estates  titles  troubles  charges  and 
incumbrances  whatsoever  had  made  executed  or  knowingly  or  willingly 
suffered  by  the  said  parties  hereto  of  the  first  and  second  parts  or  any 
person  or  persons  lawfully  claiming  or  to  claim  from  under  or  in  trust  for 
them." 

This  covenant  was  approved  by  Baboo  Moraley  Dhur  Sen  on  behalf 
of  Dwarkanath.  On  the  29th  of  August  1885,  Baboo  [335]  Moraley 
Dhur  Sen,  on  behalf  of  Dwarkanath,  wrote  as  follows  to  the  plaintiff's 
artorney  : — 

"  7,  CHURCH  LANE,  CALCUTTA, 

29th  August  1885. 

AMRITA  LAL  BYSACK  v.  DWARKANATH  BYSACK. 
BABOO  PREONATH  GHOSH. 
DEAR  SIR, 

I  FIND  that  from  an  oversight  I  approved  of  your  client's  convey- 
ance of  Lot  No.  1  on  behalf  of  my  client.  He  cannot  execute  it,  and  I 
fancy  you  must  obtain  an  order  authorizing  the  Registrar  to  approve  of 
and  execute  the  conveyance  on  behalf  of  my  client. 

Yours  faithfully, 
MORALEY    DHUR  SEN." 

On  the  4th  of  September  1885,  the  plaintiffs  attorney  took  but  a 
summons  as  follows : — 

"  SUIT  No.  470  OF  1882. 

In  the  High  Court  of  Judicature  at  Fort  William  in  Bengal. 

ORDINARY     ORIGINAL    CIVIL    JURISDICTION. 

AMRITA  LAL  BYSACK  v.   DWARKANATH  BYSACK. 

LET  all  parties  concerned  attend  before  the  Sitting  Judge  in  Chambers 
in  the  Court-house,  on  Tuesday,  the  8th  day  of  September  instant,  at  the 
hour  of  10  o'clock  in  the  forenoon,  on  the  hearing  of  an  application  on 
the  part  of  Ram  Chunder  Dutt,  the  purchaser  of  the  property  consisting 
of  jCot  No,  1,  at  a  sale  held  herein  by  the  Registar  of  this  Honou.rable 
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Court  for  an  order  that  the  said  Registrar  do  sign  and  execute  the  convey-        1889 
ance  of  the  said    property,  being  Lot    No.  1,  as   aforesaid    for   and   in  the      JAN.  H. 

name  of  the  defendant  Dvvarkanath  By  sack,  as  one  of  the   executors  to  the       

estate  of  Sreemutty  Anundmoye    Dassee,    deceased,  and   also  as  one  of  her    ORIGINAL 
heirs  and  legal  representatives,  and    that  the  said   defendant,  Dwarkanath       CIVIL. 
Bysack,  do  pay  personally  the  costs  of  and  incidental  to  this  application  to 
be  taxed  by  the  taxing  officer  of  this  Honourable  Court. 

Dated  this  4/7*  September  1885. 

[336]  This  summons  was  taken  out  by  Preonath"} 
Ghose,   applicant's   attorney,   against   Baboo  Moraley  •'       ,   p 
Dhur  Sen,  attorney    for    the    defendant    Dwarkanath  f     •»' 
Bysack. 

GROUND — Affidavit  of  Ram  Chundav  Dutt." 

This  summons  was  duly  served  on  Baboo  Moraley  Dhur  Sen  on  the 
5th  and  was  heard  by  Pigot,  J.,  on  the  8th  of  September  1885.  At  the 
hearing  an  affidavit  of  the  plaintiff's,  containing  the  following  paragraphs, 
was  filed  in  support  : — 

"That  on  the  27th  day  of  July  last,  my  attorney,  Baboo  Preonath 
Ghose,  sent  a  draft  conveyance  of  the  said  Lot  No.  1  for  the  approval  of 
Baboo  Moraley  Dhur  Sen,  attorney  for  the  said  defendant  Dwarkanath 
Bysack." 

"  That  on  the  5th  day  of  August  last,  my  said  attorney  received  a 
letter  from  the  said  Baboo  Moraley  Dhur  Sen,  enclosing  the  said  draft 
conveyance  duly  approved  as  altered  on  behalf  of  his  client,  the  said 
defendant  Dwarkanath  Bysack." 

i(  That  since  the  said  5th  day  of  August  last,  my  said  attorney 
received  the  said  draft  conveyance  duly  approved  by  the  attorneys  for  the 
plaintiff,  and  the  said  defendants  Sreemutty  Rajluckhee  Dassee  and 
Surendra  Lai  Bysack,  and  also  by  the  said  Registrar  of  this  Honourable 
Court  on  behalf  of  the  said  infant  defendant,  Girendra  Lai  Bysack." 

"  That  on  the  29th  day  of  August  last,  my  said  attorney  received 
a  letter  from  the  said  Baboo  Moraley  Dhur  Sen,  a  copy  of  which  is  as 
follows  : — 

[The  letter  referred  to  is  the  one  already  set  out  (1)] . 

Dwarkanath  did  not  appear  either  in  person  or  by  counsel  or  attorney 
on  the  hearing  of  the  summons,  and  the  order  asked  for  therein  was 
made. 

On  the  10th  of  September  1885,  the  conveyance  containing  the 
covenants  mentioned  above  was  executed  by  Amrita  Lai,  as  one  of  the 
executors  of  Anundmoye's  will,  and  also  as  one  of  her  heirs  and  legal 
representatives  ;  by  Surendra  Lai,  as  an  heir  and  legal  representative  ;  by 
Rajluckhee  Dassee,  as  heiress  and  legal  representative  of  Monohur  ;  by  the 
Registrar  of  the  Court  [337]  on  behalf  of  Girendra  Lai,  as  an  heir  and  legal 
representative  of  Anundmoye  in  pursuance  of  the  order  of  the  2nd  of 
March  1885  ;  and  by  the  Registrar  of  the  Court  on  behalf  of  Dwarka- 
nath as  one  of  the  executors  of  Anundmoye's  will,  and  also  as  one  of  her 
heirs  and  legal  representatives,  in  pursuance  of  the  order  of  the  8th  of 
September  1885. 

On  the  4th  of  July  1883  Obhoy  Churn  Mullick  instituted  a  suit  in 
the  High  Court  (being  suit  No.  288  of  1883)  against  Dwarkanath  for  pos- 
session of  the  premises  conveyed  to  him  (Obhoy  Churn)  by  the  Indenture 

•>•:    .    •  '  ; — : : •'  u     .  '  . :     "~ 

(1)  16  C.  335, 
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1889       of  the  28th  of  March  1878,  and  for  damages  for  breach  of  covenant  Dwar. 
JAN-  14<     kanath,  by  his    written   statement,   admitted    the    Indenture,   and   alleged 
ORIGINAI    ^at,  'n  consequence  of  a  letter  he  had  furnished  to  the  plaintiff,  the  tenants 
CIVIL       on  *^e  'anc*  kad  attorned  to  him  and  had  paid  him  rent. 

'  Obhoy  Churn  died  intestate  on  the  24th  of  November  1883,  and  by  an 

18  C.  330.     order  of  the  22nd  of   January  1884,    the  suit  was  revived   in  the    names  of 
his  three  sons — Rajendro,  Debendro  and  Opendro. 

The  suit  came  on  for  hearing  on  the  14th  of  August  1884,  when  it  was 
adjourned  for  the  amendment  of  the  plaint  in  certain  particulars  which  it  is 
not  necessary  to  mention. 

The  amendments  did  not  appear  to  have  been  made,  and  on  the  4th 
of  June  1885,  the  suit  was  dismissed  for  default  of  the  plaintiff's  appear- 
ance. On  the  26th  of  June  1585  Obhoy  Churn's  sons  instituted  a  suit  in 
the  High  Court  (being  suit  No.  291  of  1885),  against  Amrita  Lai,  Surendra 
Lai,  Girendra  Lai,  Rajluckhee  Dassee,  Jnggutdoollub  Sett,  Panna  Dassee, 
and  Dwarkanath. 

The  plaint  recited  the  conveyance  by  Dwarkanath  to  Obhoy  Churn  of 
the  28th  of  March  1878 — the  proceedings  in  the  administration  suit  No. 
470  of  1882,  the  proceedings  in  Obhoy  Churn's  suit  against  Dwarkanath 
No.  288  of  1883 — and  alleged  that  they  were  in  no  way  bound  by  the 
proceedings  in  the  administration  suit,  and  that  it  was  not  competent  to 
the  defendants  to  cause  the  share  in  No.  22,  Machooa  Bazar  Street, 
purporting  to  have  been  conveyed  to  Obhoy  Churn  by  the  Indenture  of  the 
28th  of  March  1878  to  be  sold,  and  asked  for  a  declaration  that  they  were 
not  so  bound,  for  a  stay  of  the  sale,  advertised  by  the  Registrar,  until  the 
determination  of  the  suit  for  possession  of  the  said  divided  half  share,  and 
for  various  other  reliefs. 

[338]  Notice  of  motion  for  an  injunction  to  stay  the  sale  was  duly 
given  ;  the  motion  was  heard  on  the  2nd  of  July  1885,  and  was  dismissed 
with  costs. 

By  an  order  of  the  3rd  of  August  1885,  the  plaint  was  amended  by 
adding  the  plaintiff  in  the  present  suit  as  a  party  defendant,  and  by 
alleging  that  he  had  purchased  the  premises  No.  22,  Machooa  Bazar  Street, 
on  the  4th  of  July  1885,  with  full  knowledge  of  the  plaintiff's  claim. 

The  suit  was  tried  by  Trevelyan,  J.,  who  dismissed  it  with  costs   on   the 
20th  of  February  1886. 

The  learned  Judge  held  that  under  Anundmoye's  will  there  was  a 
good  gift  of  the  premises  No.  22,  Machooa  Bazar  Street  to  the  family  as 
it  existed  at  the  time  of  her  death,  and  that  Dwarkanath  had  no  autho- 
rity to  sell  to  Obhoy  Churn,  who  consequently  took  nothing  under  the 
conveyance  of  the  28th  of  March  1878. 

The  Mullicks  appealed  against  Trevelyan,  J.'s  decree,  and  the  Court  of 
Appeal  (Petheram,  C.J.,  Wilson  and  Norris,  JJ.)  reversed  it,  holding  that 
the  premises  did  not  pass  under  the  will,  but  that  Dwarkanath  took  them 
as  heir  to  his  mother's  stridhan. 

The  decree  directed  possession  of  a  divided  half  share  of  the  premises 
to  be  given  to  the  Mullicks,  and  directed  the  present  plaintiff  to  pay  them 
certain  mesne  profits. 

The  only  remaining  facts,  which  it  is  material  to  mention,  are  that 
the  plaintiff  was  uncle  to  Rajluckhee  Dassee,  and  had  been  her  manager 
for  some  seven  or  eight  years  ;  that  on  the  21st  of  August  1882,  the  date 
of  the  plaint  in  the  administration  suit  No.  470  of  1882,  if  not  before,  he 
became  aware  of  the  conveyance  of  the  28th  of  March  1878  ;  that  he 
was  aware  of  all  the  proceedings  taken  in  that  suit,  and  also  in  Obhoy 
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Churn's   suit  No.  288  of   1883,  and  of   the  application  for   the  injunction  ;         1889 
and    that     at     the    sale     on     the     4th  of  July     1885,    he  heard     Baboo      JAN.  14. 
Gonesh     Chunder,     the     Mullicks'      attorney,     state      that      his     clients 
claimed    a  divided    half  share   of   the    premises   No.  22,    Machooa    Bazar    OR|GINA 
Street.  CIVIL. 

The  plaint  in  this  suit  was  filed  on  21st  April  1888.  ur~rin 

The  defendants  were  Dwarkanath  Bysack,  Surendra  Lai  Bysack, 
Girendra  Lai  Bysack,  Rajluckhee  Dassee  and  Amrita  Lai  Bysack  ;  of 
these  only  Dwarkanath  appeared  to  contest  the  suit  at  the  hearing. 

[339]  Mr.  Banner jee  and  Mr.  Sale,  for  the  plaintiff. 

Mr.  PugJi  and  Mr.  O'Kinealy,  for  the  defendant  Dwarkanath. 

The  case  was  opened  by  Mr.  Banner jee  without  any  reference  to  the 
question  as  to  whether  the  Registrar  had  power  to  bind  the  defendants 
on  whose  behalf  he  had  executed  the  conveyance,  but  during  the  hearing 
of  the  evidence,  it  was  stated,  in  reply  to  the  Court,  that  the  plaintiff 
relied  on  s.  261  of  the  Civil  Procedure  Code  and  Rules  341  and  436  of 
-  Belchambers'  Rules  and  Orders. 

Mr.  Pugh  contended  on  behalf  of  Dwarkanath  Bysack  that  the 
Registrar  had  no  authority  under  that  section  or  those  rules  to  execute 
the  conveyance  on  his  client's  behalf,  and  that  his  client  was  not  bound 
by  the  covenants. 

Mr.  Sale  was  heard  in  reply. 

The  nature  of  the  arguments  appears  sufficiently  in  the  judgment  of 
the  High  Court,  but,  in  addition  to  the  authorities  therein  referred  to,  the 
following  were  cited  : — 

By  Mr.  PngJi :  Ogilvie  v.  Foljambe  (1) ;  Mayne  on  Damages,  pp.  180 
and  80. 

By  Mr.  Sale  (on  the  question  as  to  Dwarkanath's  right  to  object  to 
the  order  made  on  notice  to  him) ;  Ex  parte  Pratt  (2) ;  and  to  Smith  v. 
Compton  (3);  Mayne  on  Damages,  p.  179;  and  Dart's  Vendors  and 
Purchasers,  pp.  886  and  894. 

The  judgment  of  the  Court  (NORRIS,  J.)  was  as  follows  : — 

JUDGMENT. 

This  was  a  suit  to  recover  damages  for  breach  of  covenants  for  title 
and  for  quiet  enjoyment.  The  case  is  one  of  some  importance,  and  it  is 
desirable  to  set  out  the  facts  in  detail  (His  Lordship  then  proceeded  to 
state  the  facts  as  set  out  above  and  continued) : 

For  the  plaintiff  it  was  contended  that  all  the  defendants  were  liable 
on  the  covenants  alluded  to — Amrita  Lai,  Surendra  Lai,  and  Rajluckhee — 
as  having  themselves  executed  the  conveyance  ;  Dwarkanath  and  Girendra 
Lai,  as  being  bound  by  the  execution  thereof  by  the  Registrar  in  their 
respective  names. 

[340]  Mr.  Bonnerjee  admitted  that  the  Registrar's  authority  must 
rest  upon  statute,  or  upon  practice  or  procedure  having  the  force  of 
statute. 

The  statutory  authority  relied  on  was  s.  261  of  the  Code  of  Civil 
Procedure ;  the  practice  or  procedure  having  the  force  of  statute  that 
contained  in  Rules  341  and  436  of  Belchambers'  Rules  and  Orders. 

It  was  further  contended  for  the  plaintiff  that  the  "  conveyance  " 
referred  to  in  s.  261  of  the  Code  of  Civil  Procedure,  and  in  Rule  436, 
meant  a  deed  of  transfer  containing  a  warranty,  such  warranty  being 

(1)  3  Mer.  53.  (2)  L.R.  12  Q.B.  Div.  334.  (3)  3  B.  &  Ad.  407. 
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1889  expressed    by  such  covenants  as   were  necessary   to  secure   to  the   grantee 

JAN.  14.  the  estate  granted  ;  that  the  covenant  sued  on  was    such   a  covenant ;  and 

~  ~    ~  that,   therefore,  the    Registrar  had    authority  so  to  covenant  on    behalf  of 

URIGINAL  Dwarkanath  and  Girendra  Lai. 

'  Mr.  Pugh,  on  the  other  hand,  contended  that  the  Registrar  had  no 

16  C.  330.  authority,  either  under  s.  261  of  the  Code  of  Civil  Procedure  or  under  the 
Rules,  to  execute  the  conveyance  on  his  client's  behalf. 

As  regards  s.  261,  he  contended  that  it  applied  only  to  cases  where  a 
decree  had  been  made  for  specific  performance  ;  he  denied  that  in  this 
case  there  had  been  any  "  decree  for  the  execution  of  a  conveyance  ;  "  he 
denied  that  his  client  was  a  "  judgment-debtor  "  within  the  meaning  of  the 
section,  or  that  the  plaintiff  was  a  "  decree-holder ;  "  he  further  contended 
that  if  s.  261  was  applicable,  and  if  the  plaintiff  was  a  "  decree-holder  "  and 
the  defendant  a  "judgment-debtor"  within  the  meaning  of  the  section,  yet 
the  Registrar  had  no  authority  to  act  under  the  provisions  of  the  section, 
because  the  procedure  laid  down  by  the  section  had  not  been  followed. 

As  regards  Rule  436,  Mr.  Pugh  contended  that  it  had  no  statutory 
authority,  and  that  even  if  it  had,  and  was  applicable  to  the  case,  yet,  as 
the  procedure  there  laid  down  had  not  been  complied  with,  the  Registrar 
had  no  authority  to  execute  the  conveyance  on  his  client's  behalf. 

Mr.  Pugh  further  argued  that  even  if,  tinder  the  provisions  of  s.  261 
and  Rule  436,  or  either  of  them,  the  Registrar  had  authority  to  execute 
the  conveyance  on  Dwarkanath's  behalf,  [341]  he  had  only  authority 
to  execute  such  a  conveyance -as  might  be  necessary  to  pass  Dwarka- 
nath's estate,  and  could  not  possibly  have  any  authority  to  enter  into 
covenants  on  his  behalf. 

And,  lastly,  Mr.  Pugh  contended  that  general  covenants  for  title  and 
quiet  enjoyment  did  not  embrace  the  case  of  a  defect  of  title  known  to  the 
purchaser  before  or  at  the  date  of  his  purchase. 

I  think  I  have  correctly  stated  the  views  expressed  by  the  respective 
learned  Counsel. 

Mr.  Pugh's  arguments  upon  s.  261  and  Rule  436  are  applicable  to 
the  case  as  against  Girendra  Lai  as  well  as  to  that  against  his  own  client ; 
his  argument  upon  the  question  of  a  known  defect  at  the  date  of  the 
purchase  is  applicable  to  all  of  the  defendants.  I  propose  to  deal' in  the 
first  place  with  the  argument  common  to  all  the  defendants. 

In  support  of  it,  Mr.  Pugh  referred  to  Coke  on  Littleton,  384- A,  the 
last  page  in  the  note  ;  Platt  on  Covenants,  387;  Sugden's  Vendors  and 
Purchasers,  14th  Ed.,  368  ;  and  Gas  Light  and  Coke  Company  v. 
Towse  (1). 

The  passage  from  Platt  runs  as  follows  :  "  Where  the  title  is  known 
to  be  defective,  the  party  will  sometimes  complete  his  purchase,  relying 
on  the  vendor's  covenants  for  indemnity.  It  must,  of  course,  under  these 
circumstances,  be  matter  of  express  agreement,  whether  the  vendee  will 
take  the  conveyance  containing  covenants,  with  the  usual  qualification, 
or  whether  the  covenants  shall  be  made  to  extend  generally  to  the  acts  of 
all  the  world.  Should  the  seller  agree  to  covenant  against  this  defect 
specially  and  particularly,  prudence  suggests,  with  a  view  to  keep  the  fact 
of  unsoundness  of  title  from  the  face  of  the  purchase  deed,  that  the 
indemnity  should  be  contained  in  a  separate  instrument.  Even  in  cases 
where  there  has  been  a  covenant  against  incumbrances,  it  has  been 

(1)  L.R.  35  Cb.  Div.  589. 

224 


YIII.]  RAM    CHUNDER    DUTT    V.    DWARKANATH    BYSACK          Ifi  Cal.  343 

sometimes   doubted    whether   that   covenant   would   extend    to  protect  a        1889 
purchaser  against  incumbrances  of  which  he  had  express  notice.*'  JAN.  14. 

This  is,  I  think,  a  meagre  authority  for  Mr.  Pugh's   contention.     The        

case   of   the   Gas  Light   and   Coke   Company  v.  Towse   (1)  does   not   in    my   ORIGINAL 
opinion  assist  him.  CIVIL. 

[342]  On  the  other  hand  in  the  last  edition  of  Dart's  Vendors  and  16  c~Tao 
Purchasers  at  page  886,  it  is  said  :  "  Although  the  fact  of  the  purchaser 
having  notice  of  a  defect  cannot  prevent  the  covenants  for  title  from 
extending  tu  it,  since  extrinsic  evidence  of  intention  is  inadmissible  for 
the  purpose  of  construing  a  deed ;  yet,  in  an  action  to  rectify  the 
covenant,  that  fact  may  be  used  as  the  basis  of  an  inference,  that  it  could 
not  have  been  the  intention  of  the  parties  that  the  covenant  should  include 
a  defect  of  which  both  were  equally  aware.  It  has  accordingly  been  sug- 
gested that  if  the  purchaser  consents  to  take  a  defective  title,  in  reliance 
on  the  covenant  for  title,  so  that  the  covenant  is  intended  to  cover  a  known 
defect,  this  intention  should  be  clearly  expressed  in  the  covenant  itself." 
And  in  the  foot-note  it  is  said  :  "  It  may  be  observed  that  none  of  the 
authorities  warrant  the  proposition  that  it  is  doubtful  whether  the  covenant 
would  extend  to  a  known  defect." 

This  is,  I  think,  a  correct  view  of  the  law,  and  I  must,  therefore, 
hold  that  the  covenant  extends  to  the  defect  in  the  title  in  consequence  of 
which  the  plaintiff,  though  .well  aware -of  it,  was  dispossessed  of  a  moiety 
of  the  premises  he  had  purchased. 

I  now  proceed  to  deal  with  the  case  as  against  Girendra  Lai.  He  is 
a  minor,  and  no  guardian  ad  litcm  has  been  appointed,  and  upon  this 
ground  alone  I  think  the  suit  against  him  should  be  dismissed. 

But  there  is  also  another  ground.  For  reasons  which  I  shall  pre- 
sently explain,  I  am  of  opinion  that  the  Registrar  had  authority  to  execute 
the  conveyance  on  Girendra  Lai's  behalf :  but  I  am  clearly  of  opinion  that 
he  had  no  authority  to  covenant  on  his  behalf.  If  authority  is  wanted 
for  this  proposition,  it  will  be  found  in  the  case  of  Waghela  Rajsanji  v. 
Shekh  Masludin  (2),  for  a  reference  to  which  I  am  indebted  to  Mr.  Pugh. 
In  that  case  a  guardian  covenanted  on  behalf  of  her  infant  ward  to 
indemnify  the  purchaser  of  the  ward's  estate  against  any  claim  by  the 
Government  for  revenue;  the  Judicial  Committee  held  that  it  was  beyond 
the  power  of  the  guardian  to  impose  a  personal  liability  on  the  ward. 

[343]  The  Registrar,  in  a  case  such  as  this,  cannot  be  in  a  higher 
position  than  the  guardian  of  an  infant  ward. 

It  is  but  right  to  say  that  the  learned  Counsel  for  the  plaintiff,  after 
argument,  acquiesced  in  this  view. 

I  have  had  considerable  doubt  as  to  whether  there  should  not  be  a 
decree  against  Rajluckhee  ;  but  upon  consideration,  I  am  of  opinion  that 
the  suit  as  against  her  should  be  dismissed. 

Rajluckhee  is  a  puvda-nashin  lady.  The  only  legal  advice  she  had 
before  she  executed  the  conveyance  was  from  Baboo  Preo  Nath  Bose, 
the  attorney  of  the  plaintiff  (who,  as  I  have  already  said,  is  her  uncle,  and 
was  for  many  years  her  manager).  The  evidence  as  to  the  explanation 
of  the  deed  to  Rajluckhee  is  that  of  her  son  Surendra  Lai,  who  said: 
Preo  Nath  Bose  explained  the  deed  to  my  mother." 

I  do  not  think  this  is  sufficient.  Before  I  can  hold  puv.Ja-nashin 
lady  liable  upon  a  covenant  of  such  unusual  stringency  as  the  covenant 
now  sued  on,  I  must  be  satisfied  that  she  had  "  good  independent  advice 

.      (1)  L.R.  35  Ch.  Div.  519.  (2)  M  I.A.  89. 
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1889  in   the  matter,"  and  that    she  clearly  understood  the  nature  of  the  contract 

JAN.  H.  she  was  entering  into,  and  the  liabilities  she  was  taking  upon  herself. 

-—"~  I    now  come  to  the   case  against  Dwarkanath.     It  appears    that  Rule 

ORIGINAL  436  .g  based  upon  Statutory  Enactment. 

CIVIL.  ^ct  XXV  of    1841 — "  An  Act  for   amending  the   law  concerning   im- 

16  C  330      prisoment   for  contempts  of  decrees  or  orders  made  by  Courts  of  Equity  " 

an  Act  containing  provisions   similar  to  those  to  be  found  in  1 1  Geo.  IV 

and  1  Wm.  IV,  c.  36,  provided  that  when  any  person  should  have  been 
directed  by  any  decree  or  order  in  Equity  of  Her  Majesty's  Supreme 
Courts  to  execute  any  deed,  and  should  have  refused  or  neglected  so  to  do, 
and  had  been  detained  in  prison  for  two  months  for  contempt,  the  Court 
might  appoint  the  Master  or  Registrar  to  execute  the  deed. 

Act  V  of  1855 — "  An  Act  to  assimilate  the  process  of  execution  on  all 
sides  of  Her  Majesty's  Supreme  Courts  and  to  extend  and  amend  the  pro- 
visions of  Act  XXV  of  1841  " — provided  that  "  whenever  any  person  has 
been  directed  by  any  judgment,  decree,  sentence,  or  order  of  any  of  the  said 
Courts  to  execute  any  conveyance,  and  such  person  has  refused  or  neg- 
lected to  obey  such  direction  or  has  evaded  compliance  therewith  either  by 
absenting  [344]  himself  in  order  to  avoid  service  of  the  judgment,  decree, 
sentence  or  order  wherein  such  direction  is  contained,  or  by  any  other 
means,  it  shall  be  lawful  for  the  Court  by  which  such  direction  has  been 
given,  whether  the  person  disobeying  or  evading  compliance  with  such 
direction  is  in  custody  or  not,  upon  application  made  to  the  said  Court  for 
that  purpose,  and  upon  proof  to  its  satisfaction  of  such  default  or  evasion 
as  aforesaid,  to  order  or  appoint  the  Registrar,  Master,  or  other  officer  of 
the  said  Court  to  execute  such  conveyance." 

Act  XXV  of  1841,  in  so  far  as  it  had  not  been  repealed,  and  Act  V  of 
1855,  except  as  to  the  Straits  Settlement,  were  repealed  by  Act  VIII  of 
1868  ;  but  the  repealing  Act  contained  the  following  saving  clause  :  "  Nor 
shall  this  Act  affect  my  principle  or  rule  of  law,  or  established  jurisdic- 
tion, form  or  course  of  pleading,  practice  or  procedure  or  existing  usage, 
custom,  privilege,  restriction,  exemption,  office  or  appointment,  notwith- 
standing  that  the  same  respectively  may  have  been  in  any  manner 
affirmed,  recognised,  or  derived  by,  in,  or  from  any  enactment  hereby 
repealed." 

Act  VIII  of  1868  was  repealed  by  Act  XIV  of  1870 ;  Act  XIV  of  1870 
by  Act  XII  of  1873  ;  Act  XII  of  1873  by  Act  XVI  of  1874  ;  and  Act  XVI 
of  1874  by  Act  XII  of  1876  ;  but  all  these  Acts  contain  the  same  saving 
clause  as  is  contained  in  Act  VIII  of  1868.  The  procedure  laid  down  by 
Act  V  of  1855  is,  therefore,  still  in  force,  and  is  defined  in  Rule  436  of 
Belchambers'  Rules  and  Orders. 

I  am,  therefore,  of  opinion  that  the  order  of  the  8th  of  September 
1885  was  properly  made,  save  as  hereinafter  mentioned,  and  that  the 
Registrar  had  authority  to  execute  the  conveyance  on  behalf  of  Dwarka- 
nath. 

This  leads  me  to  the  consideration  of  Mr.  Pugh's  objection  that  the 
form  of  procedure  laid  down  in  Rule  436  was  not  followed. 

Rule  436  runs  as  follows  :  "  If  any  person,  certified  by  the  Registrar 
to  be  a  necessary  party  to  a  conveyance,  be  a  minor,  or  otherwise  under 
disability,  or,  being  sui  juris,  shall  neglect  or  refuse  to  execute  the  convey- 
ance, an  order  may  be  obtained  in  the  case  of  a  person  under  disability, 
directing  the  Registrar  to  [343]  execute  the  conveyance  for  him  and  in  his 
name,  and  in  other  cases,  directing  the  person  to  execute  the  conveyance 
within  a  time  to  be  fixed  by  the  order,  and,  in  default  thereof,  directing 
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the  Registrar  to  execute  the  same  for  him  and  in  his  name.     The    applica-        1889 
tion   shall   be    on   summons,   and   shall  be   supported    by   an  affidavit  or     JAN-  14- 
affirmation   of  the  facts,  and  it  shall  be  shown  that   the  person  required  to    Q  TGIN 
execute   the   conveyance    was  certified    by  the  Registrar  to  be  a  necessary      ~ 
party  ;  and   that   the   conveyance    has  been  approved  of  by  such  party  or 
by  the  Registrar.     Unless  otherwise  ordered,  the  costs  of  such  application,     15  C.  330. 
in   the   case   of  a   person  under  disability,  shall  be  part  of  the  costs  of  the 
sale,   and    in    other    cases,    shall    be   borne,    and  paid    by  the  defaulting 
party." 

The  order  of  the  8th  of  September  1885  was  not  •«  an  order  directing  " 
Dwarkanath  "  to  execute  the  conveyance  within  a  time  to  be  fixed  by  the 
order,  and,  in  default  thereof,  directing  the  Registrar  to  execute  the  same 
for  him  and  in  his  name  ;"  it  was  an  order  directing  "  the  Registrar  of  the 
Court  to  approve  of,  and  execute  for,  and  in  the  name  of,  the  said  defendant 
Dwarkanath  Bysack,  as  one  of  the  executors  of  the  estate  of  Sreemutty 
Anundmoye  Dassee,  deceased,  and  also  as  one  of  her  heirs  and  legal 
representatives,  the  conveyance  of  the  said  house  and  premises  No.  22, 
Machooa  Bazar  Street  ;"  nor  is  there  any  evidence  of  the  service  of  the 
order  on  Dwarkanath.  Mr.  Pugh  argued  that  the  making  of  the  order  in 
the  words  of  the  rule,  its  service  upon  the  defendant,  or  his  default  to 
obey  it,  were  conditions  precedent  to  the  authority  of  the  Registrar  to 
execute  the  conveyance. 

On  the  other  side,  it  was  contended  that,  if  these  were  conditions 
precedent,  which  was  not  admitted,  the  defendant  had  waived  their  per- 
formance by  his  attorney's  letter  of  the  29th  August  1885. 

I  think  that  the  plaintiff's  contention  must  prevail. 

I  am,  therefore,  of  opinion  that  the  Registrar  had  authority  to  execute 
the  conveyance  on  behalf  of  Dwarkanath.  The  next  point  to  be  consider- 
ed is — Had  the  Registrar  authority  to  covenant  on  behalf  of  Dwarkanath  ? 

I  am  of  opinion  that  he  had  no  such  authority.  Mr.  Sale  puts  his 
client's  case  thus — "  The  defendant  was  bound  to  give  a  conveyance  with 
the  usual  covenants.  The  covenant  sued  [346]  upon  is  a  usual  one  ; 
and  the  effect  of  the  order  upon  the  Registrar  was  to  direct  him  to  do 
.what  the  defendant  was  bound  to  do." 

No  doubt  where  there  is  a  contract  for  the  sale  of  immoveable  pro- 
perty, an  agreement  to  make  a  good  title  is  implied. 

The  Legislature  of  this  country  has  distinctly  recognized  this  prin- 
ciple in  the  Transfer  of  Property  Act. 

But  in  this  case  there  was  no  agreement  for  sale,  and  I  am  unable  to 
construe  "  conveyance  "  in  Rule  436  as  meaning  "  conveyance  executed  by 
virtue  of  an  agreement  for  sale." 

I  think  "conveyance  "  in  Rule  436  means  such  an  instrument  as  may 
be  necessary  to  transfer  A 's  estate,  if  he  has  any,  to  B. 

In  the  result  then,  I  am  of  opinion  that  the  suit  must  be  dismissed 
as  against  Dwarkanath  with  costs. 

There  must  be  a  decree  against  Amrita  Lai  and  Sureudra  LaLfor 
Rs.  4,900.  .  I  arrive  at  this  sum  in  this  way  :  the  plaintiff  gave  Rs.  7,000 
for  the  premises,  he  sold  the  portion  of  which  he  was  not  dispossessed  for 
Rs.  3,785,  the  difference  between  these  two  sums  is  Rs.  3,215  ;  I  add  to 
this  Rs.  1,188  paid  to  Baboo  Preo  Nath  Bose  for  costs  in  the  suit  brought 
by  the  Mullicks,  Rs.  70  paid  to  Baboo  Gonesh  Chunder,  and  Rs.  437 
interest  on  Rs.  3,215  at  6  per  cent,  from  the  24th  of  September  1886, 
the  date  of  dispossession  to  this  date  The  Rs.  4,900  plus  the  costs  on 
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1889       scale  No.  1  will  carry  interest  at  6  per  cent,  from  the  date  of   decree    until 
JAN.  H.     realization. 

Suit  decreed  in  pavt. 

Attorney  for  the  plaintiff  :  Baboo  D.  N.  Dull. 

Attorney  for  the  defendant  Dvvarkanath  Bysack  :  Baboo  N.  C.  Bose. 

M.T.H. 
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[347]  APPELLATE  CIVIL. 

Before  Mr.  Justice    O'Kinealy  and  Mr.  Justice  Trevelyan. 


UMASOONDURY  DASSY  (Judgment-debtor)  v.  BROJONATH  BHUTTA- 

CHARJEE,    MANAGER    OF    THE    ESTATE    OF    BARODA    PROSAD 

CHOWDHRY  (Decree-holder)*       [14th  February,  1889.] 

Execution  of  Decree — Transfer  by  operation  of  law — Civil  Procedure  Code  (Act  XIV 
of  1882),  s.  232 — Right  of  Procedure — Execution  under  Bengal  Act  VIII  of  1869, 
and  Act  VII I  of  1885. 

Upon  the  death  of  the  full  owner,  the  mother  took  out  probate  of  a  will  in 
•which  she  was  appointed  executrix.  The  will  was  afterwards  disputed  by  the 
minor  son  of  the  testator,  and  probate  was  revoked  ;  but,  while  the  mother  was  in 
possession  of  the  estate  as  executrix,  she  sued  and  obtained  a  decree  for  rent 
under  Bengal  Act  VIII  of  1869. 

Upon  the  application  of  the  minor  for  the  execution  of  the  decree  :  Held,  that 
the  minor  was  in  a  position  to  execute  the  decree,  his  succession  to  the  estate  of 
his  father  being  a  succession  or  transfer  by  operation  oj  law  within  tbc 
meaning  of  s.  232  of  the  Code  of  Civil  Procedure. 

Held,  also,  that  the  mode  in  which  the  decree  was  executed  under  the  old  Kent 
Act,  Bengal  Act  VIII  of  1869,  was,  in  so  far  as  it  was  a  right  at  all  that  belonged 
to  the  judgment-creditor,  not  a  private  right,  but  a  mere  right  of  procedure,  and 
the  execution  was  therefore  to  be  governed  by  Act  VIII  of  1885. 

[Appr.,  21  M.  353  (356);  R.,  1  N.  L.  R.  49  (51)  ;  D.,  7  O  C.  78  (80,  81).] 

ON  the  death  of  one  Horo  Prosad  Roy  Chowdhry,  his  mother 
Radhicaranee  Chowdhranee  set  up  a  will  appointing  her  executrix  of  the 
properties  left  by  him,  and  obtained  probate  thereof  from  the  Court  of  the 
District  Judge  of  the  24-Pergunnahs.  Subsequently  the  will  was  disputed 
on  behalf  of  Baroda  Prosad  Chowdhry,  the  minor  son  of  Horo  Prosad 
and,  on  the  22nd  December  1886,  the  High  Court  revoked  probate  thereof. 

On  the  8th  November  1887,  Brojonath  Buttacharjee  was  appointed 
Manager  of  the  estate  of  the  minor  Baroda  Prosad  by  the  Court  of  Wards. 
While  she  was  in  possession  of  the  estate  as  executrix,  Radhicaranee 
Cbowdhranee  obtained  a  decree  for  rent  under  [348]  Bengal  Act  VIII  of 
1869  against  Umasoondury  Dassy  and  others.  This  decree  seems  to  have 
been  confirmed  by  the  High  Court  on  the  22nd  July  1885.  On  the  17th 
September  1887,  Brojonath  Bhuttacharjee  applied  to  the  Second  Subor- 
dinate Judge  of  the  24-Pergunnahs  for  the  execution  of  this  decree.  Two 
objections  were  raised  to  the  application  on  behalf  of  the  judgment-debtors. 
It  was  objected,  in  the  first  place,  that  the  decree  did  not  vest  in  the 
minor  Baroda  Prosad  ;  and,  secondly,  that  as  the  decree  was  made  when 
Bengal  Act  VIII  of  1869  was  in  force,  execution  must  be  governed  by  that 
Act  and  not  by  the  new  Rent  Act  of  1885.  The  Subordinate  Judge  held 

*  Appeal  from  Order,  No.  462  of  1888,  against  the  order  of  Boboo  Radha  Krishna 
Sein,  Subordinate  Judge  of  the  24-Pergunnahs,  dated  the  19th  of  September  1888. 
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that  under  s.  232  of  the  Civil  Procedure  Code,    the   decree    had    vested    in        1889 
the  minor,  and  that  Brojonath  Bhuttacharjee,  as  Manager,  could  execute  it.     FEB.  H. 

He  also  held  that  execution  of  the  decree  was  governed  by  the    new    Rent        

Act   of    1885.     Accordingly    the    Subordinate   Judge    made   an   order  for      APPEI.- 
execution.  ,!'ATE 

From  this  order  the  judgment-debtor,  Umasoondury  Dassy,   appealed      CIVIL. 
to  the  High  Court.  16  C  347 

Baboo  Nil  Madhub  Bose  and  Baboo  MoJwii  Mohun  Chuckerbutty,  for 
the  appellant. 

Baboo  Dwarka  Nath  Chuckerbntty,  for  the  respondent. 

The  judgment  of  the  Court  (O'KiNEALY  and  TREVELYAN,  JJ.)  was  as 
follows  : — 

JUDGMENT. 

In  this  appeal  two  points  have  been  raised  and  discussed  at  some 
length..  It  appears  that,  after  the  death  of  the  full  owner  of  the  property, 
the  mother  took  out  probate  of  a  will  in  which  she  was  appointed 
executrix  ;  that,  no  doubt,  vested  the  property  in  her.  Afterwards  probate 
was  revoked  ;  and  that,  no  doubt,  took  the  estate  out  of  her,  and  then  the 
estate  went  to  the  minor  heir.  While  she  had  the  estate  she  sued  and 
obtained  a  decree  ;  and  the  minor  now  seeks  to  have  that  decree  executed. 

Against  the  execution  two  objections  have  been  raised.  First,  that 
the  minor  can  have  no  interest  under  the  decree.  The  answer  to  that, 
we  think,  is  that  the  lower  Court  was  correct  in  holding  that  he  had  an 
interest.  Section  232  of  the  Code  of  Civil  Procedure  says  :  "  If  a 
decree  be  transferred  by  assignment  [349]  in  writing  or  by  operation  of 
law  from  the  decree-holder  to  any  other  person,  the  transferee  may  apply 
for  its  execution  to  the  Court  which  passed  it*"  We  think  that  when  the 
minor  succeeds  to  the  estate — which,  up  to  the  date  it  fell  into  his  hands, 
had  been  in  possession  of  the  executrix — that  there  was  a  succession  or 
transfer  by  operation  of  law  within  that  section.  We  therefore  think  that 
the  minor  is  in  a  position  to  execute  the  decree. 

The  next  point  is  that  the  execution  must  be  governed  by  Bengal  Act 
VIII  of  1869,  and  not  by  the  present  Rent  Act,  and  that  raises  the  ques- 
tion whether  the  mode,  in  which  the  decree  was  executed  under  the  old 
Rent  Act,  was,  in  so  far  as  it  was  a  right  at  all  that  belonged  to  the 
judgment-creditor,  a  private  right  or  a  mere  right  of  procedure.  It  is  not 
contested  that  if  it  be  a  right  of  procedure  and  nothing  more,  the  new  Act 
applies.  The  old  law  is  to  be  found  in  ss.  59,  60  and  61  of  Bengal  Act 
VIII  of  1869.  Section  59  lays  down  the  procedure  to  be  followed  on  sale 
of  an  under-tenure,  and  s.  61  closes  that  portion  of  it  by  stating  when  and 
when  not  the  order  of  sale  shall  issue. 

We  think  the  right  contended  for  by  the  appellant  in  this  case,  even 
if  it  existed,  which  we  do  not  decide,  was  a  mere  right  of  procedure,  and 
that  the  Judge  in  the  Court  below  was  right  in  holding  that  the  present 
execution  proceedings  must  be  governed  by  the  procedure  now  in  force. 

The  result  is  that  the  appeal  will  be  dismissed  with  costs. 

c.  D.  p.  Appeal  dismissed. 
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CRIMINAL  REFERENCE. 

Before  Mr.  Justice  Mittev  and  Mr.  Justice  Macphevson. 


THE  EMPRESS  v.  BAIKANTA  BAURI.:;:      [4th   March,  1889.] 

False  Evidence — Alternative  Charges — Statement  made  to  Police  Officer  investigat- 
ing case— Penal  Code  (Act  XLV  of  1860).  ss.  191,  193— Criminal  Procedure 
Code,  (Act  Xof  1882),  s.  161. 

An  accused  was  charged  with  giving  false  evidence  upon  on  alternative  charge, 
one  statement  having  been  made  to  a  police  officer  investigating  a  case  of  arson, 
and  the  other  having  been  made  when  he  was  examined  as  a  witness  [350]  before 
the  Joint  Magistrate  when  the  case  was  being  inquired  into.  The  two  statements 
were  contradictory,  and  no  evidence  was  given  to  show  which  of  them  was  false. 
Jtwas  not  proved  that  the  statement  made  to  the  police  officer  was  made  in 
answer  to  questions  put  by  him,  and  the  only  evidence  given  at  the  trial  with 
regard  to  the  inquiry  upon  which  the  police  officer  was  engaged,  was  to  the  effect 
that  an  inquiry  was  being  made  about  the  burning  of  a  house.  The  jury  acquit- 
ted the  accused,  and  the  case  was  referred  to  the  High  Court  by  the  Sessions 
Judge  who  disagreed  with  the  verdict  of  acquittal  :  Held,  that  the  verdict  was 
right. 

Before  a  conviction  in  such  a  case  can  be  sustained,  it  must,  having  regard  to 
the  provisions  of  s.  161  of  the  Criminal  Procedure  Code,  be  clearly  proved  by  the 
evidence  that  the  statement  made  to  the  police  officer  was  a  statement  in  answer 
to  questions  put  to  the  accused  by  the  investigating  police  officer,  and  in  the 
absence  of  such  evidence,  even  though  the  statement  were  proved  to  be  false,  a 
conviction  could  not  be  sustained. 

Held,  further,  that  in  such  a  case  it  is  also  necessary  for  the  prosecution  to 
establish  that  the  police  constable  was  making  an  investigation  under  Chapter 
XIV  of  the  Criminal  Procedure  Code. 

[Appl,  Rat.  Unrep.  Cr.  Cases  488  ;  D.,  U.B.R.  (1892—1896)  195  Cr.] 

THIS  was  a  reference  made  by  the  Sessions  Judge  of  Burdwan  under 
the  following  circumstances  : — 

On  the  24th  November  1888,  in  the  course  of  a  trial  before  the  Joint 
Magistrate  of  Ranigunge,  in  which  one  Rambandu  Ghose  and  others  were 
charged  with  mischievously  destroying  a  house  by  fire,  the  accused  in  this 
case,  Baikanta  Bauri,  and  two  other  persons,  named  Dinonath  Ojha  and 
Kalpa  Bauri,  gave  evidence,  during  the  course  of  which  they  stated  that 
they  had  not  seen  the  house  set  fire  to.  The  Sessions  Judge,  in  his  letter 
referring  the  case,  stated  that  these  three  witnesses  had  previously  stated 
to  a  head  constable  of  police,  who  had  inquired  into  the  case  against 
Rambandhu  Ghose  and  the  others  charged  with  him,  that  they  had  seen 
the  house  set  fire  to  and  had  given  full  details  of  the  occurrence  which 
they  said  they  had  witnessed. 

The  Joint  Magistrate,  having  regard  to  the  provisions  of  s.  161  of  the 
Criminal  Procedure  Code  under  which  all  persons  are  bound  to  answer 
truly  all  questions  put  to  them  by  a  police  officer  relating  to  a  case  into 
which  he  is  inquiring,  being  of  opinion  that  the  three  witnesses  had  given 
false  evidence  either  before  the  police  officer  or  before  him,  committed 
them  separately  to  the  Court  of  the  Sessions  Judge  to  be  tried  on  alterna- 
tive charges  of  giving  false  evidence. 

[351]  Three  separate  trials  were  held  by  the  Sessions  Judge  with  the 
aid  of  the  same  jury,  which  resulted  in  the  jury  acquitting  Baikanta 
Bauri  and  convicting  the  other  two.  The  Sessions  Judge  disagreed  with  the 

*  Criminal  Reference,  No.  2  of  1889,  made  by  R.  F.  Rampini,  Esq.,  Sessions  Judge 
of  Burdwan,  dated  the  26tb  of  January  1889. 
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verdict  of  acquittal,  and  referred  this  case  to  the  High  Court,  giving  his 
reasons  for  so  doing  in  his  letter  of  reference  as  follows  : 

"  I  tried  the  case  of  Dinonath  Ojha  on  the  24th  instant,  with  the 
assistance  of  a  jury,  and  the  jury  unanimously  found  the  accused  guilty 
of  the  offence  with  which  he  was  charged.  I  proceeded,  on  the  25th 
instant,  to  try  the  case  of  Baikanta  Bauri  with  the  assistance  of  the 
same  jury,  and  though  the  circumstances  of  his  case  were  similar  to 
those  of  Dinonath  Ojha,  and  though  the  evidence  in  the  two  cases  was 
exactly  the  same,  except  that  in  Baikanta  Bauri's  case  one  additional 
witness  was  examined  by  the  prosecution,  and  no  witness  was  cited  for 
the  defence,  whereas  one  witness  was  cited  on  behalf  of  Dinonath  Ojha, 
the  jury  acquitted  the  accused.  I  at  first  thought  that  the  jury  acquitted 
Baikanta  Bauri,  because  I  had  sentenced  Dinonath  Ojha  to  six  months' 
rigorous  imprisonment,  and  it  occurred  to  me  that  this  punishment  may 
have  seemed  to  them  to  be  excessive.  But  on  my  proceeding,  later  in 
the  day,  to  try  with  the  assistance  of  the  same  jury,  the  case  of  the  third 
accused  person,  namely,  Kalpa  Bauri,  they  unanimously  convicted  this 
man,  though  the  evidence  for  the  prosecution  was  the  same  as  the  evidence 
for  the  prosecution  in  the  case  of  Baikanta  Bauri,  with  the  exception 
that  there  was  one  witness  for  the  prosecution  less. 

"  I  can  see  no  distinction  between  the  cases  of  these  three  accused 
persons,  two  of  whom  the  jury  have  found  guilty  and  one  of  whom  the 
jury  havie  acquitted.  I  approve  of  the  unanimous  verdict  of  the  jury  in 
the  cases  of  Dinonath  Ojha  and  Kalpa  Bauri,  and  entirely  disagree  with 
the  verdict  of  the  jury  in  the  case  of  Baikanta  Bauri.  I  can  see  no  reason 
for  it  whatever,  and  consider  it  to  be  illogical  and  whimsical  in  the 
extreme.  I  submit  the  records  of  all  three  cases  for  the  inspection  of  the 
High  Court  and  recommend  that  the  verdict  of  the  jury  in  the  case  of 
Baikanta  Bauri  be  set  aside,  and  that  like  [352]  Dinonath  Ojha  and 
Kalpa  Bauri,  he  be  convicted  of  an  offence  under  s.  193,  Penal  Code." 

No  one  appeared  on  the  reference. 

The  charge  framed  against  the  accused  together  with  the  nature  of  the 
evidence  admitted  during  the  trial  before  the  Sessions  Judge,  and  the 
charge  of  the  Sessions  Judge  to  the  jury,  appear  sufficiently  from  the 
judgment  of  the  High  Court  (MITTER  and  MACPHERSON,  JJ.)  which  was 
as  follows : — 

JUDGMENT. 

The  Sessions  Judge  of  Burdwan,  dissenting  from  the  verdict  of 
acquittal  of  the  jury,  has  referred  this  case  under  s.  307  of  the  Code 
of  Criminal  Procedure.  The  charge  against  the  accused  was  under  s.  193 
of  the  Indian  Penal  Code,  of  giving  false  evidence,  and  is  to  the  following 
effect :  "  That  he,  on  or  about  the  31st  day  of  October  1888,  at  Purulia, 
Thannah  Ranigunge,  in  the  course  of  the  inquiry  into  the  case  of 
arson  of  Empress  v.  Rambandhu  Ghose  and  others,  before  Anadinath 
Bundopadhya,  head  constable  of  outpost  Faridpore,  stated  in  evidence  that 
he  had  seen  Rambandhu  Ghose  set  fire  to  the  house,  and  that  he,  on  or 
about  the  23rd  day  of  November  1888,  at  Bharra,  Thannah  Assensole,  in  the 
course  of  the  inquiry  into  the  case  of  arson — Empress  v.  Rambandhu  Ghose 
and  others — before  the  Sub-Divisional  Magistrate  of  Ranigunge,  stated  in 
evidence  :  "  I  did  not  see  anybody  set  fire  to  the  house.  I  was  a  mile  off 
at  home,"  one  of  which  statements  he  either  knew  or  believed  to  be  false, 
or  did  not  believe  to  be  true,  and  thereby  committed  an  offence  punishable 
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under  s.  193  of  the  Indian  Penal   Code,   and   within  the  cognizance  of  the 
Court  of  Sessions." 

The  evidence  that  was  given  in  this  case  does  not  show  which  of  these 
statements  is  false,  but  the  Sessions  Judge  is  of  opinion  that  the  two 
statements  are  contradictory,  that  one  of  them  must  be  false,  and  therefore 
that  the  accused  should  be  found  guilty  under  s_  193  of  the  Indian  Penal 
Code.  Now  the  statement  made  by  the  accused  on  the  31st  day  of 
October  1888  was  made  before  one  Anadinath  Bundopadhya,  head  constable 
of  an  outpost  called  Faridpore.  It  appears  to  us  that  the  Sessions 
Judge,  in  his  charge  to  the  jury,  has  not  at  all  referred  to  the  question 
whether,  if  this  statement  be  false,  the  accused  would  be  guilty 
of  giving  false  evidence  under  s.  193.  In  his  charge  to  the  [353]  jury 
he  says  :  "  The  jury  had  therefore  to  consider  (1)  whether  he  had  made 
such  a  statement  before  the  head  constable  ;  (2)  whether  he  had  made  such 
a  statement  before  the  Joint  Magistrate  ;  and  (3)  whether  the  two  state- 
ments were  so  contradictory  as  that  one  or  other  of  them  must  be  false,  and 
both  could  not  be  true."  Then,  in  another  part  of  his  charge,  he  says  :  "  I 
then  said  on  this  evidence  the  jury  must  make  up  their  minds  on  the  three 
points  previously  alluded  to.  If  they  believed  the  witnesses  and  thought 
the  two  statements  said  to  have  been  made  by  the  accused  were  directly 
contradictory,  so  that  both  could  not  be  true,  the  jury  would  be  justified 
in  convicting  him  under  s.  193."  It  seems  to  us  that  the  Sessions  Judge 
has  overlooked  a  very  important  point  in  the  case,  viz.t  accepting  that  the 
statement  made  before  the  head  constable  was  untrue,  whether  the  accused 
could  be  found  guilty  of  giving  false  evidence  under  s.  193.  Section  193 
says  :  Whoever  intentionally  gives  false  evidence  in  any  stage  of  a  judicial 
proceeding,  or  fabricates  false  evidence  for  the  purpose  of  being  used  in  any 
stage  of  a  judicial  proceeding,  shall  be  punished  with  imprisonment 
of  either  description  for  a  term  which  may  extend  to  seven  years, 
and  shall  also  be  liable  to  fine  ;  and  whoever  intentionally  gives  or 
fabricates  false  evidence  in  any  other  case,  shall  be  punished  with 
imprisonment  of  either  description  for  a  term  which  may  extend  to  three 
years,  and  shall  also  be  liable  to  fine."  Now  it  is  evident  that  the  statement 
before  the  head  constable,  if  it  at  all  comes  within  the  section,  must 
fall  within  the  last  part  of  it,  viz.,  "  whoever  intentionally  gives  or 
fabricates  false  evidence  in  any  other  case,  shall  be  punished  with  imprison- 
ment of  either  description  for  a  term  which  may  extend  to  three  years, 
and  shall  also  be  liable  to  fine."  Section  191  of  the  Indian  Penal  Code 
says :  "  Whoever,  being  legally  bound  by  an  oath,  or  by  any  express 
provision  of  law  to  state  the  truth,  or  being  bound  by  law  to  make 
a  declaration  upon  any  subject,  makes  any  statement  which  is  false,  and 
which  he  either  knows  or  believes  to  be  false  or  does  not  believe  to  be 
true,  is  said  to  give  false  evidence."  Now  the  question  is  whether 
in  this  case  the  statement  before  the  head  constables  was  such  as 
would  bring  it  within  the  definition  of  false  evidence  [354]  given  in 
s.  191  of  the  Indian  Penal  Code.  The  answer  to  this  question  will  depend 
upon  the  construction  we  put  upon  s.  161  of  the  Code  of  Criminal  Proce- 
dure. The  second  paragraph  of  that  section  declares  that  a  person  examined 
by  a  police  officer  under  the  provisions  of  it  "  shall  be  bound  to  answer 
truly  all  questions  relating  to  such  case  put  to  him  by  such  officer." 
Before  an  accused  person  can  be  held  guilty  under  s.  193,  it  is,  therefore, 
necessary  that  it  should  be  shown  by  the  evidence  that  the  statement 
which  is  set  out  in  the  charge  was  a  statement  in  answer  to  questions 
put  by  the  investigating  police  officer  to  the  accused.  That  this  statement 
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was  made  in  answer  to  any  question  put  by  the  investigating  police  officer 
is  not  established  by  any  evidence.  The  head  constable  before  whom 
this  statement  was  made  only  says  :  ''  I  examined  the  accused  Baikanta 
Baud  as  a  witness  in  that  case.  He  came  to  the  outpost  with  the  com- 
plainant. I  examined  him  on  the  31st  October.  I  wrote  down  what  he  said. 
I  wrote  down  exactly  what  he  said.  I  produce  the  record  of  his  statement, 
Exhibit  C."  But  he  does  not  say  that  this  statement,  viz.,  Exhibit  C,  was  in  16  C.  349. 
answer  to  any  questions  put  by  him  to  the  accused.  There  is  no  other 
witness  to  establish  that  fact.  That  being  so  we  cannot  say  that  the 
statement  in  question  is  covered  by  para.  2  of  s.  161  of  the  Code  of 
Criminal  Procedure.  It  is  true  that  the  record  of  the  statement  is  headed: 
"  On  being  questioned  said  ;"  but  that  would  be  no  evidence  of  the  fact 
that  the  accused  was  questioned  and  in  answer  to  a  question  the  statement 
was  made,  until  that  fact  was  proved  by  oral  evidence.  The  statement  in 
question  is  therefore  one  which  upon  the  evidence  we  find  was  made  by 
the  accused  to  the  head  constable,  Anadinath  Bundopadhya.  Upon  the 
establishment  of  this  fact  alone,  without  any  proof  that  the  statement  was 
in  answer  to  questions  put  by  the  head  constable,  we  are  of  opinion  that 
the  accused  cannot  be  convicted  of  giving  false  evidence  under  s.  193  even 
if  that  statement  be  proved  to  be  false.  This  is  the  main  ground  upon 
which  we  thinfc  that  the  verdict  of  acquittal  is  correct,  but  we  desire  also 
to  point  out  that  the  evidence  in  this  case  is  very  meagre  upon  another 
point  which  it  was  necessary  for  the  prosecution  to  establish,  viz.,  that 
the  aforesaid  head  constable,  Anadinath  Bundopadhya,  was  making 
[355]  an  investigation  under  Ch.  XI V  of  the  Criminal  Procedure  Code. 
The  charge,  set  out  above,  states  that  this  statement  before  the  head 
constable  was  made  in  the  course  of  an  inquiry  in  a  case  of  arson  of 
The  Empress  v.  Rambandu  Ghosc  and  others.  A  case  of  arson  is  certainly 
a  cognisable  case ;  but  that  Anadinath  Bundopadhya  was  making  an 
inquiry  under  Ch.  XIV,  when  the  statement  in  question  was  made,  and 
that  the  case  in  which  that  inquiry  was  being  made  was  a  case  of  arson 
is  not  at  all  clearly  established  by  the  evidence  recorded  in  the  case.  All 
that  the  witnesses  who  speak  upon  that  point  say  is  that  an  inquiry  was 
being  made  in  the  case  of  Boloram  Roy  v.  Rambandu  Ghose  about  the 
burning  of  a  house.  This  evidence  is  not  in  our  opinion  sufficient  to  show 
that  the  inquiry  was  being  made  into  a  cognizable  case,  viz.,  arson.  We 
are,  therefore,  of  opinion  that  the  verdict  of  the  jury  was  right.  We 
therefore  acquit  the  accused  of  the  charge  framed  against  him  and  direct 
his  release  from  custody. 

H.  T.  H.  Acquittal  upheld. 
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APPEL-  Before  Mr.  Justice  Pvinsep  and  Mr.  Justice  Ghose. 
LATE 

CIVIL.  GOUR  SUNDAR  LAHIRI  (Defendant)  v.  HEM  CHUNDER 

CHOWDHRY  (Plaintiff). 

16  C    ^SS 

13  Iiid  Jur  GOUR  SUNDAR  LAHIRI  (Defendant)  v.  HAFIZ  MAHOMED  ALI 

381.  KHAN  (Plaintiff}.-      [14th  January,  1889.] 

Civil  Procedure  Code,  1882.  s.  224 — Representative  of  judgment-debtor — Purchaser 
at  execution  sale — Private  purchase-Limitation  Act,  1887,  art.  179 — Application 
not  in  accordance  with  law — Application  for  execution  by  benamidar — Purchase 
pendente  lite. 

The  defendants  Nos.  2,  3  and  4  were,  together  with  one  M,  the  owners  of 
certain  immoveable  property,  including  two  mehals,  Olipore  and  Ekdln la  subject 
to  a  mortgage,  on  which  the  mortgagee  obtained  a  decree  on  30th  July  1875. 
VVhilst  that  suit  was  pending  one  K  D  took  out  execution  of  a  money  decree 
which  he  had  obtained  in  1871,  against  defendant  No.  3,  and  put  up  for  sale 
the  mehal  Olipore  which  was  purchased  by  the  father  of  the  plaintiff  A,  who 
[356]  eventually  obtained  possession  of  it  through  the  Court.  The  plaintiff  B 
purchased  privately  the  mehal  Ekdhala  from  the  mortgagors  and  from  M,  some 
time  after  the  date  of  the  degree  on  the  mortgage.  That  decree  was  in  course 
of  execution  when  the  mortgagee  died  and  his  estate  came  int^the  hands  of  the 
Administrator-General,  who,  on  13th  August  1878,  sold  the  decree  to  G,  defend- 
ant No.  1.  After  this  sale  several  applications  were  made  to  have  the  name  of 
G  substituted  for  that  of  the  original  decree-holder,  but  in  none  of  these  applica- 
tions was  any  further  step  taken  towards  execution  of  the  decree,  or  any  order 
made  for  substitution  of  the  name  of  G  until  18th  July  1885,  then,  after  notice 
to  the  defendants,  under  s.  232  of  the  Civil  Procedure  Code,  G's  name  was 
substituted  as  decree -holder,  and  execution  was  taken  out  against  the  mortgaged 
property  including  Olipore  and  Ekdhala,  The  plaintiffs  each  claimed  the 
mehal  they  had  respectively  purchased,  but  their  claims  were  disallowed. 

In  suits  brought  by  the  plaintiffs  for  a  declaration  of  their  right  to  hold  the 
properties  free  of  the  mortgage,  the  Court  found  that  G  was  only  a  Benamidar 
so  far  as  his  purchase  of  the  mortgage  decree  was  concerned.  Held,  the  plaintiff 
A,  being  the  purchaser  at  a  public  sale  in  execution  of  a  decree,  was  not  the 
representative  of  the  judgment-debtors,  the  mortgagors,  within  the  meaning  of 
s.  244  of  the  Civil  Procedure  Code ;  but  the  case  was  different  with  respect  to 
plaintiff  B,  who  claimed  by  private  purchase,  and  must  be  considered  the 
representative  of  the  judgment-debtors  within  the  meaning  of  that  section. 

Dinendronath  Sannyal  v.  Raj  Cooniar  Ghose  (1),  Anundmoyee  Dossec  v. 
Dhonendro  Chunder  Hooker jee  (2)  and  Lalla  Prabhulal  v.  Mylne  (3)  referred  to. 

Held,  also,  that  G  being  merely  a  benatntdar,  the  applications  made  by  him 
for  execution  of  the  decree  and  for  substitution  of  his  name  as.decree-holder  under 
s.  232  of  the  Civil  Procedure  Code,  were  not  applications  made  in  accordance 
with  law,  within  the  terms  of  art.  179  of  the  Limitation  Act,  1877,  so  as  to  pre- 
vent the  operation  of  the  law  of  limitation.  Execution  of  the  mortgage  decree 
was,  therefore,  barred. 

Abdul  Kureetn  v.  Chukhun  (4),  Denonath  Chuckerbatty  v.  Lallit  Coomar  Gan- 
gapadhya  (5),  and  Mis.  Ap.  453  of  1885  (6)  followed. 

Puma  Chundra  Roy  v.  Abhaya  Chundra  Roy  (7)  and  Nadir  Hossein  v. 
Pearoo  Thovildarinee  (8)  dissented  from. 

The  mortgage  decree  having  become  inoperative,  the  plaintiff  A,  though  a  pur- 
chaser pedente  lite,  was  no  longer  bound  by  it,  and  the  defendant  therefore  was 
not  entitled  to  enforce  the  mortgnge  as  against  him. 

*  Appeals  from  Original  Decrees.  Nos.  103  and  104  of  1887,  against  the  decree  of 
Babu  Hemango  Chunder  Bose,  Subordinate  Judge  of  Mymensigh,  dated  the  26th  of 
February,  1887. 

(1)  8  I  A.  65  =  7  C.  107.  (2)  14  M.I.A,  101^8  B.L.R.  122. 

(3)  14  C.  401.  (4)  5  C.L.R.  253.  (5)  9  C.  633  =  12  C.L.R,  145. 

(6)  Unreported.        (7)  4  B.L.R.  App,  40.    (8)  14  B.L.R,  425. 
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[357]  Appeal  103. — In  this  case  Hem  Chunder  Chowdhry,  the    plaint-        LATE 
iff,  claimed  through  Kali   Chunder  Chowdhry,    the  purchaser   at  a  sale  in      CIVIL. 
execution   of   a   decree  against  Kashi  Chunder  Bhaduri,   defendant  No.  3. 
The  defendants  Nos.  2  and  3,  Juggut  Chunder  Bhaduri,  and  Kashi  Chunder   16  c>  355  = 
Bhaduri,    were    brothers,   and    together    with    another    brother,    Mohesh  13    381' 
Chunder  Bhaduri  not  a  party  to  the  suit,  and  defendant  No.  4,   the  widow 
of  another  brother,  formed  a  joint   family,    and    Mohesh  Chunder  acted  as 
their  am-mooktear  or  general  agent.     The  Bhaduris  owned,    among   other 
landed  properties,  two  mehals,    called,  respectively,  Olipore  and  Ekdhala. 
On    the    25th    September    1871,  one  Kripamoyee  Debia  obtained  a  money 
decree  against  Kashi  Chunder  Bhaduri,    defendant    No.  3,    in  execution  of 
which    the  mehal    Olipore  was  put  up  for  sale  on  the  21st  June  1875,  and 
purchased  for  Rs.  10,000,  by  Kali  Chunder  Chowdhry,    the   father   of  the 
plaintiff,    who,    on    26th    September  1877,    obtained  possession  of  the  pro- 
perty through  the  Court. 

This  purchase  was  made  in  the  course  of  a  suit  in  which,  on  the 
30th  July  1875,  one  Manson  obtained  a  decree  against  the  Bhaduris  on 
a  mortgage  which  included  the  mehals  Olipore  and  Ekdhala.  This  mort- 
gage decree  was  in  course  of  execution  when  Manson  died  and  his  estate 
came  into  the  hands  of  the  Administrator-General,  who,  on  13th  August 
1878  (corresponding  to  the  29th  Srabun  1285),  sold  the  decree  to  Gour 
Sundar  Lahiri,  defendant  No.  1,  who  was  the  brother-in-law  of  the  defend- 
ants Nos.  2  to  4  and  of  Mohesh  Chunder  Bhaduri.  After  this  sale 
several  applications  were  made  to  execute  the  decree  and  for  substitution 
of  the  name  of  the  assignee,  Gour  Sundar  Lahiri,  for  that  of  the  original 
decree-holder,  but  in  none  of  these  applications  was  any  further  step 
taken  towards  execution  of  the  decree,  or  any  order  made  for  substitution 
of  the  name  of  the  assignee,  until  18th  July  1885,  when  after  notice  to 
the  judgment-debtor  under  s.  232  of  the  Civil  Procedure  Code,  that  substi- 
tution was  made,  and  execution  was  taken  out  against  the  mortgaged 
property  including  the  mehal  Olipore.  The  plaintiff  claimed  that  mehal, 
but  his  claim  was  disallowed  and  the  property  ordered  to  be  sold.  The 
plaintiff,  therefore,  brought  this  suit  to  have  declared  his  right  to  hold  that 
property  free  of  the  mortgage. 

[358]  Appeal  104. — In  this  case,  besides  the  above  facts,  it  is  only 
necessary  to  state  that  the  suit  related  to  the  mehal  Ekdhala  which  had 
been  purchased  by  the  plaintiff,  Hafiz  Mahomed  Ali  Khan,  by  private 
sale,  from  the  Bhaduri  defendants,  and  from  Mohesh  Chunder  Bhaduri, 
under  deeds  of  sale  dated  24th  Falgoon  1284  (7th  March  1878),  and  5th 
Joisto  1285  (18th  May  1878).  This  property  had  also  been  attached  by 
Gour  Sundar  Lahiri  under  the  mortgage  decree,  and  the  suit  was  brought 
after  rejection  of  the  plaintiffs'  claim  to  that  property,  to  have  it  declared 
that  it  was  not  liable  to  sale  under  that  decree. 

The  issues  raised,  so  far  as  they  are  material  to  this  report,  were  to 
the  following  effect  :  Whether  or  not  the  suits  will  lie  ;  whether  or  not 
the  mortgage  decree  sought  to  be  executed  was  barred  by  limitation  ; 
whether  or  not  the  plaintiff  in  appeal  103  purchased  with  notice  of  the 
mortgage  ;  whether  or  not  the  purchase  of  the  mortgage  decree  by  the 
defendant  No.  1  was  benami  for  defendants  Nos.  2  to  4  and  collusive  ; 
and  whether  or  not  that  decree  bound  the  plaintiffs. 
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The  Subordinate  Judge  gave  the  plaintiff  a  decree  in  each  suit. 

The  defendant  appealed  to  High  Court. 

Mr.  H,  Bell,  Mr.  R.  Chuckevbntty  and  Baboo  Grija  Sunkitv  Mozumdar, 
for  the  appellant. 

Mr.  Evans,  Baboo  Svinath  Das  and  Baboo  Jogesh  Chundev  Roy,  for 
the  respondents. 

The  cases  cited  and  arguments  appaar  sufficiently    in  the  judgment  of 


881. 


JUDGMENT. 

These  two  cases  were  tried  together  by  the  lower  Court  and  also  by  us 
in  appeal  by  consent  of  parties,  because  in  some  respects  the  same  facts 
arise  in  both  of  them.  In  both  cases  the  plaintiffs,  as  purchasers  from 
mortgagors,  seek  to  avoid  the  effect  of  the  same  mortgage  decree  as  affecting 
their  properties.  The  plaintiffs  in  each  case  hold  separate  properties  ;  but 
the  main  points  raised  in  the  cases  and  the  circumstances  upon  which 
their  titles  depend  are  in  some  respects  similar.  The  mortgage  decree  was 
obtained  on  the  30th  July  1875  by  one  Manson.  While  that  suit  was 
[359]  pending  and  before  the  decree  was  delivered,  the  share  of  one  of  the 
three  mortgagors  in  a  portion  of  the  mortgaged  property  was  attached  in 
execution  of  a  money  decree,  and  on  the  21st  July  1&75,  was  in  execution 
of  that  decree,  sold  to  Kali  Chunder  Chowdhry,  the  father  of  the  plaintiff 
in  appeal  No.  103.  Possession  was  given  to  that  purchaser,  on  the  26th 
September  1877,  through  the  Court.  The  plaintiff,  in  the  other  case, 
bought  privately  some  of  the  mortgaged  properties  from  the  three  mort- 
gagors and  also  from  Mohesh,  another  member  of  the  family,  after  the 
mortgage  decree  had  been  delivered.  The  positions  of  the  two  purchasers 
are,  therefore,  different  both  in  respect  to  the  nature  of  the  purchases 
and  the  time  during  which  they  were  made. 

On  the  13th  August  1878  (that  is,  29th  Srabun  1285),  the  mortgagee 
having  died  and  his  estate  being  in  the  hands  of  the  Administrator- 
General,  the  decree  was  sold  by  that  officer  to  Gour  Sundar  Lahiri, 
defendant  No.  1  in  both  these  cases.  Whether  Gour  Sundar  Lahiri  was 
the  real  purchaser  or  a  purchaser  representing  others  is  one  of  the  principal 
points  for  our  decision  in  these  cases.  When  the  mortgage  decree  was 
sold,  it  would  seem  that  it  was  then  under  execution.  After  this  sale, 
several  applications  were  made  to  execute  this  decree  after  substitution  of 
the  name  of  the  assignee  for  that  of  the  original  decree-holder,  but  in  none 
of  these  applications  was  any  further  step  taken  towards  execution  of  the 
decree  or  any  order  made  for  substitution  of  the  name  of  the  assignee. 
On  the  18th  July  1885,  after  notice  to  the  judgment-debtors,  the  name  of 
Gour  Sundar  Lahiri  was  substituted  for  that  of  the  original  decree-holder, 
and  proceedings  in  execution  commenced  by  attachment  of  some  of  the 
mortgaged  properties.  Claims  were  thereupon  made  by  the  two  plaintiffs 
in  the  suits  before  us,  but  their  objections  were  disallowed  on  the  3rd 
February  1  >86,  the  Subordinate  Judge  holding  that  the  purchases  made 
conferred  titles  subject  to  the  mortgage,  and  were,  therefore,  inadmissible 
under  s.  278,  the  claimants  having  only  the  right  to  redeem  the  mortgage 
by  paying  the  amount  due  to  the  mortgagee.  The  two  suits  now  before 
us  were  accordingly  brought  by  these  parties,  the  plaintiff  asking 
for  decrees  declaring  their  right  to  hold  the  properties  [360]  purchased  by 
them  free  of  the  mortgage  for  various  reasons,  which  will  be  presently 
considered,  or  for  any  other  relief  which  the  Court  might  think  proper  and 
just. 
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The  Subordinate  Judge  has  given  both  plaintiffs  a  decree.  1889 

JAN.  14. 

In  appeal,   it   is   first   contended   that   the    plaintiffs  have  no  right  to        — — 
sue  by  reason  of  s.  244  of  the  Code  of   Civil    Procedure,  inasmuch  as  they      APPEL- 
were  representatives  of  the  original  judgment-debtor.     The  position  of  the        LATE 
two  plaintiffs  is  entirely  different  so  far  as  they  are  affected  by  the  operation      CIVIL. 
of  this  section.     The  plaintiff   Hem    Chunder     Chowdhry  (in   appeal  103)  ~ 

is  a  purchaser  in  execution  of  a  money  decree  against  the  mortgagors.  ^in^5f 
He  is,  consequently,  not  a  voluntary  purchaser,  and,  as  has  been  held  38i. 
by  their  Lordships  of  the  Judicial  Committee  of  the  Privy  Council, 
his  title  is  n  )t  one  of  privity  with  the  mortgagors,  but  in  some  respects 
adverse  to  them.  We  think,  therefore,  that  he  cannot  be  consider- 
ed as  a  representative  of  the  judgment-debtors,  mortgagors,  within 
the  terms  of  s.  244.  The  cases  to  which  we  refer  are  Dinendvonath 
Sannyal  v.  Raj  Coomav  Ghose  (1),  Annndmoyee  Dosste  v.  Dhonendvo 
Chunder  Mookerjee  (2) ;  and  we  may  also  refer  to  the  case  of  Lalla 
Pvabhulal  v.  Mylne  (3).  Mr.  Bell,  for  the  appellants,  however,  contends 
that,  inasmuch  as  the  plaintiffs  purchased  pendente  lite  and  are  therefore 
bound  by  the  mortgage  decree,  they  are  similarly  bound,  without  being 
formally  placed  on  the  record  or  receiving  any  notice  of  the  proceedings 
taken  in  execution,  in  all  proceedings  up  to  the  satisfaction  of  the  decree. 
He  particularly  refers  to  the  order  of  the  18th  July  1885,  under  which 
the  name  of  the  purchaser  of  the  mortgage  decree,  Gour  Sundar  Lahiri, 
was  placed  on  the  record  under  s.  232  as  assignee  of  the  decree.  It  is 
contended  that  a  notice  under  s.  232  to  the  judgment-debtors  is  binding  on 
a  purchaser  pendente  lite,  and  that,  consequently,  the  order  so  passed 
precludes  the  plaintiff  from  bringing  a  suit  to  contest  the  validity  of 
that  mortgage.  It  has  already  been  stated  why  we  consider  that 
in  appeal  No.  103  the  plaintiff  is  not  the  representative  [361]  of  the 
judgment-debtor  within  the  terms  of  s.  244.  In  this  particular  instance, 
there  are,  however,  other  reasons  which,  in  our  opinion,  prevent  us  from 
holding  that  he  as  well  as  the  plaintiff  in  the  other  case  was  bound  by  the 
terms  of  that  order. 

The  proceeding  in  execution  then  before  the  Courts  cannot,  in  our 
opinion,  be  regarded  as  a.bonafidc  proceeding.  Gour  Sundar  Lahiri  was, 
in  our  opinion,  not  the  real  purchaser  of  the  mortgage  decree,  but  was 
only  a  name  representing  others,  -viz.,  the  judgment-debtors,  and  possibly 
Mohesh  Bhaduri,  their  brother.  Whether  the  transaction  was  one  in- 
cluding only  the  judgment-debtors  or  also  Mohesh  Bhaduri  is  not  material 
for  the  purposes  of  deciding  this  matter.  It  is  sufficient  to  say,  for 
reasons  which  will  be  presently  given,  that  we  consider  that  the  purchase 
by  Gour  Sundar  Lahiri  was  not  a  transaction  for  his  own  benefit,  but  for 
the  benefit  of  the  judgment-debtors.  In  this  view  the  application  of  Gour 
Sundar  Lahiri — that  his  name  should  be  substituted  for  that  of  the  decree- 
holder  as  assignee  of  the  decree  under  s.  232,  and  asking  the  Court  to  pass 
an  order  for  such  substitution — was  a  sham.  It  amounted  to  the  judgment- 
debtors  asking  the  Court  for  service  of  a  notice  on  themselves.  If  the 
real  position  of  the  parties  had  been  made  known  to  the  Subordinate 
Judge,  there  can  be  no  doubt  that  he  would  have  refused  to  recognize 
such  an  assignment  or  to  issue  the  notice  required  by  s.  232.  We,  ac- 
cordingly, hold  that  the  plaintiffs  are  not  precluded  in  these  suits  from 
questioning  the  validity  of  the  order  passed  under  s.  232. 

(1)  8  I.A,  65=7  C.  107,         (2)  14  M.I.A.  101^8  B.L.R.  122.         (3)  14  C.  4.01, 

237 


16  Gal.  362 


INDIAN    DECISIONS,  NEW  SERIES 


[Vol. 


1889 
JAN.  14. 

APPEL- 
LATE 
CIVIL. 

18  C.  355  = 

13  Ind.  Jur. 

381. 


It  now  becomes  necessary  to  consider,  first,  the  evidence  regarding 
the  character  of  the  purchase  made  by  Gour  Sundar  Lahiri  of  the  mort- 
gage decree,  and  next,  how  far  the  execution  of  that  decree  as  against 
the  plaintiff  is  barred  by  limitation.  The  evidence  of  Gour  Sundar 
himself  is  most  important  as  showing  the  nature  of  his  purchase.  He 
is,  no  doubt,  a  man  of  insignificant  means,  but  it  is  not  improbable  that 
he  had  sufficient  money,  but  not  much  more  than  sufficient,  to  have 
bought  this  decree.  He  is  a  relation  of  the  judgment-debtors,  and 
admits  that  he  is  perfectly  ignorant  of  the  nature  of  his  purchase  ;  that 
he  has  taken  no  steps  to  make  himself  acquainted  with  what  he  pur- 
chased ;  that  he  delayed  several  years  to  take  any  real  steps  to  reap  any 
[362]  benefit  from  his  purchase  ;  anJ,  lastly,  that  even  now  he  is  not 
prepared  to  execute  his  decree  against  the  mortgagors.  He  also  admits 
that  he  has  taken  very  little  interest  in  defending  these  suits.  All  these, 
we  are  asked  to  believe,  are  the  acts  of  one  who,  even  if  he  could  have 
found  means  to  purchase  a  mortgage  decree,  undoubtedly  would  have 
left  to  himself  very  little  other  money  after  such  a  purchase.  We  have 
next  the  evidence  of  mookh tears  who  were  consulted  in  matters  connect- 
ed with  this  purchase  and  with  proceedings  taken  in  execution  of  the 
decree  after  the  purchase.  The  principal  person  employed,  Janoki 
Nath  Bose,  distinctly  declares  that  he  never  acted  for  or  was  consulted 
by  Gour  Sundar  Lahiri ;  that  the  persons  with  whom  he  was  in  com- 
munication throughout  were  the  mortgagors  or  some  one  of  them,  or 
Mohesh,  their  brother,  acting  on  their  behalf.  There  has  been  much 
agrument  addressed  to  us  regarding  the  order  of  the  Subordinate  Judge, 
admitting  as  evidence  in  this  case,  certain  letters  purporting  to  have 
been  written  by  Mohesh  Bhaduri  to  this  .  witness.  Independently 
.of  those  letters,  we  think  there  is  ample  evidence  to  show  that  Gour 
Sundar  Lahiri  was  not  the  actual  purchaser  of  the  mortgage  decree,  and 
that  the  Bhaduris,  either  the  mortgagors  or  the  mortgagors  with  Mohesh, 
their  brother,  were  the  actual  purchasers  and  were  the  only  persons 
interested  in  the  purchase.  There  is  also  evidence,  independently  of  these 
letters,  to  show  that  Mohesh,  a  member  of  the  family  of  the  mort- 
gagors, has  acted  on  behalf  of  the  other  members,  the  mortgagors,  in  all 
these  transactions.  Upon  this  ground  we  think  that  the  letters  would  be 
admissible  as  evidence.  But  independently  of  the  evidence  of  these 
letters,  as  has  been  already  stated,  there  is  ample  evidence  on  the  record 
to  show  that  Mohesh  acted  on  behalf  of  the  mortgagors,  and  that  Gour 
Sundar  was  in  no  way  concerned  in  the  purchase  except  in  regard  to  the 
use  of  his  name  in  the  proceedings  in  execution.  For  these  reasons  we 
hold  that  the  purchase  by  Gour  Sundar  Lahiri  was,  as  a  matter  of  fact,  a 
benami  purchase.  That  being  so,  the  applications  made  in  his  name,  in 
August  and  December  1880,  were  not  applications  made  in  accordance  with 
the  law  within  the  terms  of  art.  179,  sch.  II  of  the  Limitation 
Act  of  1877.  We  follow  the  opinion  expressed  in  regard  to  this 
section  by  [363]  the  learned  Judges  in  the  cases  of  Abdul  Kuveem  v. 
Chukhan  (1)  and  Denonath  Chukerbutty  v.  Lallit  Coomar  Gangapadhya(2), 
and  also  in  an  unreported  case  (Mis.  App.  453  of  1885)  decided 
by  Wilson  and  Porter,  JJ.,  on  the  20th  April  1885.  We  have  been 
referred  to  two  cases  of  an  earlier  date — Puvna  Chandra  Roy  v. 
Abhoya  CJmndra  Roy  (3)  and  Nadir  Hossein  v.  Pearoo  Thovildarinee  (4) 
in  which  a  contrary  opinion  was  expressed.  But  we  prefer  to  follow  the 


(1)  5  C.L.R.  253. 

(3)  4  B.L.R.  App.  40, 


(2) 
14) 


9C.  633=12  C.L.R.  145. 
14  BtL.R.  415, 
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rule    more   recently    laid    down   by   two   Benches   of  this  Court,  which  is         1889 
in   accordance    with    the    opinion  which    we  ourselves     entertain.     We,     JAN.   14. 
accordingly,  hold  that  a  benami   purchaser   is   not  competent   to   make   an         ~~ 
application  under  s.  232,  and  that,  consequently,  the  applications  made  in 
August  and  December  .1880  were  not  applications  under  the  Code    of   Civil       i"AT 
Procedure  in  accordance  with  law,    so   as   to   prevent  the  operation  of  the      ^'VIL- 
ordinary   law   of  .limitation.     It   is  admitted  that  had  it  not  been  for  these    lg  c  335.... 
applications,  the  subsequent  application  for  execution  in  1885  would  have  13  ind  Jur. 
been    barred.     The   result,   therefore,  is  that  in  respect  of  appeal  No.  103,         381. 
although    the   plaintiff   bought   in   execution    of   a    money  decree  pendents 
lite,  while  proceedings  under  the  mortgage  were    being    taken,    and   he   is, 
therefore,    bound    by    the   decree    subsequently    passed,   that   decree    has 
become  inoperative    by  reason  of  the  law  of  limitation,    and    therefore    the 
defendant   is    not   entitled  to  enforce  the  mortgage  as  against  the  plaintiff. 
The    plaintiff    will,    consequently,    receive   a   declaratory    decree    to   that 
effect. 

The  other  case  stands  on  different  grounds.  The  plaintiff  purchased 
from  the  three  mortgagors  and  Mohesh  one  of  the  properties  previously 
mortgaged  as  mentioned  in  sch.  II  of  the  mortgage  decree,  after  that 
decree  had  been  delivered.  The  conveyances  are  dated  12th  March 
and  18th  May  1878.  He  also  advanced  Rs.  10,000,  on  the  13th  June 
of  the  same  year,  to  the  same  four  persons  upon  mortgage  of 
another  property  comprised  in  that  decree.  He  is,  therefore,  not  only 
bound  by  the  mortgage  decree,  but,  by  reason  of  his  having  pur- 
chased privately  from  the  mortgagors,  must  be  regarded  as  in  privity 
[364]  with  them,  and  as  their  representative  within  the  terms  of  s.  244. 
He  would  clearly  not  be  entitled  to  bring  a  separate  suit,  such  as  he  has 
now  done,  were  there  not  circumstances  in  his  case  which,  in  our  opinion, 
establish  fraud  so  as  to  entitle  him  to  relief,  and  place  the  case  beyond 
the  operation  of  s.  244. 

[Their  Lordships  then  went  into  the  circumstances  alluded  to, 
which  are  not  material  to  this  report,  and  concluded]  : — 

We  agree,  therefore,  with  the  Subordinate  Judge  that  the  plaintiff  is 
entitled  to  a  decree  declaring  that  the  mortgage  decree  cannot  be  executed 
in  respect  to  Ekdhala  which  has  been  purchased  by  him. 

The  appeals  will,  therefore,  be  both  dismissed  with  costs. 

j.  v.  vv.  Appeals  dismissed. 
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AP*>EL  Before  MY.  Justice  Pvinsep  and  Mr.  Justice  Banevjce. 

LATE 

CIVIL.  HARI  GOBIND  ADHIKARI  (Plaintiff)  v.  AKHOY  KUMAR  MOZUMDAR 

— —  AND    OTHERS,    MINORS,    BY    THEIR    MOTHER    AND    GUARDIAN 

16  C.  364.  CHANDRATARA,  AND  OTHERS  (Some  of  the  Defendants)." 

[4th  February,  1889.] 

Parties — Right  of  suit — Benamidar — Suit  for  declaration   of    title  to,  and  for  pos- 
session of,  immoveable  Property — Disclaimer  of  real  owner. 

In  a  suit  for  a  declaration  of  the  plaintiff's  right  by  purchase  to,  and  for  posses- 
sion of.  certain  immoveabl-  property,  it  was  found  on  the  evidence  that  the 
plaintiff  was  merely  a  benamidar  for  one  of  the  defendants,  and  had  no  right  to 
the  property.  That  defendant  in  his  evidence  disclaimed  any  title  to  the  pro- 
perty :  Held,  that  the  plaintiff  had  no  right  io  sue,  being  a  mere  benamidar, 
and  neither  the  disclaimer  of  the  real  owner,  nor  the  fact  that  he  was  a  party 
to  the  suit,  was  sufficient  to  enable  the  plaintiff  to  maintain  the  suit  when 
instituted  or  to  entitle  him  to  have  the  real  owner  added  as  a  co-plaintiff. 

Prosunno  Coomar  Roy  Chowdhry  v.  Gooroo  Churn  Sein  (1)  followed. 
[Diss.,  18  A.  69  (75)  =  15  A.W.N.  160;  21  A.  380  (382)  =  19  A. W.N.  130;  22  B.  672 
(678)  ;  F.,  25  C.  98  (99)  =  3  C.  W.N.  20  ;  25  C.  874  (876)  ;  7  Ind  Gas.  218  ;  Appr., 
30  C.  265;  30  M.  245  (247)=17  M.L.J.  174:  Expl.,  7  C.W.N.  229  (237)  ;  R.,  1 
O.C.  10  (12)  ;  13  C.P.L.R.  33  (35)  ;  12  C.W.N.  409  (411)  ;  8  M.L.T.  154  =  7  Ind. 
Cas.  60  =  34  M.  143  (148)  ;  D.,  21  M.  30  (31).] 

THE  plaintiff  in  this  case  sued  to  obtain  possession  of  a  piece  of  land, 
and  certain  houses,  orchards  and  tanks  appertaining  to  it,  to  which  he 
alleged  he  had  acquired  a  title  by  purchase  from  one  Radha  Kanto 
Bhowmik,  defendant  No.  13. 

[365]  The  property  in  suit  in  1853  formed  part  of  a  reveuue- 
paying  estate  belonging  to  one  Krishto  Churn  Mozumdar.  That  estate 
was  sold  for  arrears  of  revenue,  and  the  purchaser  granted  to  Kristo  Churn 
a  permanent  lease  of  the  portion  in  dispute,  which  he  held  as  his  kkanabari. 
Subsequently,  in  1863,  Kristo  Churn  went  to  live  in  another  district, 
leaving  one  Brindabun  Mozumdar  in  charge  of  the  khanabari. 

The  plaintiff's  case  was  that  the  property  was  sold  in  1&77  by  Kali 
Komal  Mozumdar,  the  son  of  Kristo  Churn,  to  Radha  Kanto  Bhowmik, 
who,  in  his  turn,  sold  it  to  the  plaintiff  in  1883,  and  that  the  defendants 
opposed  him  in  obtaining  possession  of  his  purchase.  According  to  the 
defendants  Nos.  1  and  2,  the  property  became  the  ryoti-holding  of 
Brindabun  Mozumdar  from  whom  they  acquired  it  under  a  bill  of  sale  in 
1873,  and  they  had  since  been  in  possession  of  it.  The  defendant  No.  11 
disclaimed  having  any  interest  in,  or  title  to,  the  property. 

The  suit  was  dismissed  in  the  first  Court  on  the  ground  that  the 
purchases,  by  both  Radha  Kanto  Bhowmik  and  by  the  plaintiff,  were 
benami  transactions,  and  that  the  suit  was  therefore  not  maintainable. 
That  Court  found  that  Radha  Kanto's  purchase  was  benami  for  his 
employers  Shib  Chunder  Aich  and  his  brother,  and  that  the  plaintiff's 
purchase  was  benami  for  Dinobundhu  Nundi,  defendant  No.  11. 

An  appeal  by  the  plaintiff  was  dismissed  by  the  Judge,  who  agreed 
in  the  view  taken  by  the  first  Court. 

'Appeal  from  Appellate  Decree,  No.  73  of  1888,  against  the  decree  of  D.  Cameron, 
Esq.,  Judge  of  Tipperah,  dated  the  23rd  of  August  1887,  affirming  the  decree  of  Baboo 
Nil  Madhub  Bandopadhya,  Subordinate  Judge  of  Tipperah,  dated  the  24th  of  July 
1886. 

(1)  3  W.R.  159. 
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The  plaintiff  appealed  to  the  High  Court  on  the  ground  (among  others) 
that  the  rinding  that  his  purchase  was  bcnami  for  the  defendant  No.  11, 
was  not  sufficient  to  disentitle  him  from  maintaining  the  suit,  the  alleged 
bciiamidav  being  a  party  defendant,  and  having  deposed  to  the  effect  that  he 
has  no  interest  in  the  property  in  dispute. 

Baboo  Havi  Mohun  Chuckhabat-i,  for  the  appellant. 

Baboo  Baikant  Nath  Doss,  for  the  respondents. 

The  cases  cited  and  arguments  sufficiently  appear  in  the  judgment  of 
the  Court  (PRINSEP  and  BANERJEE,  JJ.)  which  was  delivered  by  :--- 

JUDGMENT. 

BANERJEE,  J. — This  is  an  appeal  by  the  plaintiff  against  the  judgment 
of  the  lower  appellate  Court,  affirming  that  of  the  Court  [366]  of  first 
instance,  which  dismissed  the  plaintiff's  suit  upon  the  ground  that  he  had  no 
right  to  maintain  it,  he  being  merely  a  benamidav  for  the  real  owner,  defend- 
ant No.  11. 

The  objection  urged  in  second  appeal  is  that  as  defendant  No.  11  is  a 
party  to  this  suit,  and  has  disclaimed  all  interest  in  the  subject-matter 
thereof,  the  defect  in  the  framing  of  the  suit  and  in  the  plaintiff's  title  is 
thereby  cured.  It  is  also  contended  upon  the  authority  of  the  case  of 
Sitanath  Shah  v.  Nobin  Chunder  Roy  (1)  that  the  Courts  below  ought,  if 
necessary,  to  have  made  the  defendant  No.  11  a  co-plaintiff  with  the 
appellant. 

We  do  not  think  that  these  contentions  are  sound.  The  finding 
arrived  at  by  the  Courts  below  is  that  the  plaintiff  has  no  right  to  the  pro- 
perty in  suit,  and  is  merely  a  benamidar  for  defendant  No.  11.  That 
being  so,  and  his  prayer  in  the  plaint  being  for  possession  upon  declara- 
tion of  his  right  by  purchase  in  respect  of  the  property  in  suit,  we  do  not 
see  how  the  fact  of  the  real  owner  having  been  made  a  defendant  in 
the  case  can  entitle  the  plaintiff  to  maintain  this  suit.  Then,  as  to  the 
real  owner's  disclaimer  in  his  deposition  in  this  suit,  we  do  not  think  that 
that  is  sufficient  to  give  the  plaintiff  any  right  to  maintain  this  suit.  Such 
a  right  must  have  come  into  existence  before  the  date  of  the  institution  of 
this  suit.  Now,  the  plaintiff  does  not  allege  that  either  by  any  bill  of  sale 
or  by  any  virtual  transfer  from  the  rightful  owner,  the  right  to  the  property 
in  suit  has  been  vested  in  him.  His  case  from  the  beginning  was 
that  he  was  the  real  owner,  and  that  case  has  been  found  to  be  false.  A 
statement  by  any  party  to  the  suit  subsequent  to  the  date  of  its  institution 
cannot  give  the  plaintiff  a  title.  If  any  authority  was  needed  for  such  a 
proposition,  we  might  refer  to  the  observations  of  the  Judicial  Committee 
in  the  case  of  Amirto  Lai  Bose  v.  Rajonec  Kant  Mitter  (2), 

Then  it  has  been  contended  that  the  case  cited  is  sufficient 
authority  in  favour  of  the  plaintiff,  appellant.  We  do  not  think  that  that 
is  so.  That  case  is  distinguishable  from  the  present.  That  was  a  case  upon 
a  mortgage  deed,  and  was  between  one  of  the  parties  to  that  deed,  and 
the  assignee  of  the  other.  It  [367]  does  not  appear  whether  in  that  case 
the  beneficial  owner  was  made  a  defendant  originally  ;  and  this  Court, 
without  deciding  the  question  whether  the  benamidar  could  maintain  the 
suit,  simply  remanded  the  case  to  be  decided  after  making  the  beneficial 
owner  a  co-plaintiff.  As  pointed  out  by  the  Judicial  Committee  in 
Gopeeknsto  Gossain  v.  Gungapersad  Gossain  (3),  a  distinction  has  some- 
times been  made  between  suits  upon  bonds  by  benamidavs  and  suits  for 
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1889       recovery  of  land  upon  title  ;  and  in  this  latter  classof    cases,  it    has  always 
FEB.  4.      been  held  that  a  benamidar  is  not  entitled  to  maintain  the  suit.  To  this  effect 
is  the  authority  of  the  case  of  Prosunno  Coomar  Roy  Chowdhry  v.  Goovoo  Churn 
AFPEL-     £gjn  ^ — 2.  Case  which  is  not   dissented    from  but  only  distinguished  by  Sir 
LATE        Richard  Couch  in  the  late  case  of  Ram  Bhurosec    Singh   v.  Bissesser   Narain 
CIVIL.       Mahata  (2).     And  to  the  same   effect  is  the  case  of  Fuzedun  Beebee  v.  Omda 
16*C~364     Beebee  (3).     As  we  are  unable  to  distinguish    this   case   from   the   case   of 
Prosunno   Coomar   Roy   Chowdhry  v.  Goovoo  Churn  Sein  (1),  and  as  the  other 
cases  that  are  cited  by  the  appellant  are   clearly    distinguishable   from    the 
present,  we  must  hold  as  well  upon  reason  as  upon  authority   that  the  con- 
clusion arrived  at  by  the  Courts  below  is  correct.     We  therefore  think  that 
the  judgment  of  the  lower  appellate  Court  ought  to  be   affirmed,   and   this 
appeal  dismissed  with  costs. 

j.  v.  \v.  Appeal  dismissed. 

16  C.  367  =  13  Ind.  Jur.  385. 
APPELLATE  CIVIL. 

Before  Sir  W.  Comer  Phetheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Banerjee. 


JOGDAMBA  KOKK  (Plaintiff)  v.  SECRETARY  OF  STATE  FOR  INDIA 
IN7  COUNCIL  (Defendant)*      [31st  January,  1889.] 

Hindu  Law,  Inheritance — Brother's  widow — Survivorship — Benares  School  of  Law. 

According  to  the  law  and  usage  of  the  Benares  School  of  Hindu  Law,  a 
brother's  widow  has  no  place  in  the  line  of  heirs  ;  nor  is  she  entitled  to  succeed 
by  right  of  survivorship. 

[368]  Bhuganee  Daiec  v.  Gopaljec  (4)  not  followed  ;  Ananda  Bibec  v.  N own-it 
Lai  (5)  followed  in  principle. 

[F.,    100    P.  R.    1901  ;  R.,  7  N.L.R.    116=11    Ind.  Cas.  907  (909)  ;  26  M.L.J.  10  (15)  = 
1914  M.W.N.  28  (30)  =  1.4  M.L.T.  597=22  Ind.  Cas.  18  (19).] 

THIS  was  a  suit  instituted  by  one  Jogdamba  Koer  against  the  Secre- 
tary of  State  for  India  in  Council  to  recover  possession  of  certain  moveable 
ana  immoveable  properties  which  originally  formed  the  joint  family 
property  of  her  husband,  Ramlall  Singh,  and  his  brother  Jankisaran 
Singh,  which,  on  Ramlall's  death,  became,  by  the  principle  of  survivor- 
ship, the  exclusive  property  of  Jankisaran,  and  passed,  on  the  death  of 
the  latter,  to  his  daughter  Sahodra,  and  which,  on  Sahodra's  death,  has 
been  taken  possession  of  by  the  Secretary  of  State  for  India  in  Council 
on  behalf  of  the  Crown  under  a  claim  by  escheat.  The  plaintiff  alleged 
that  up  to  the  time  of  Sahodra's  death,  in  April  1884,  she  was  living  as  a 
member  of  the  joint  family  formerly  represented  by  her  husband  and  his 
brother,  and  that  on  Sahodra's  death,  as  the  sole  surviving  member  of 
that  family,  she  became  entitled  to  the  properties  in  suit  by  survivorship  ; 
and  further  that,  as  a  gotraja  sapinda  of  Jankisaran  Singh,  she  was  also 
entitled  to  the  same  by  the  ordinary  law  of  inheritance. 

The  defendant  denied  the  plaintiff's  title,  disputed  the  correctness 
of  the  list  of  the  moveables  claimed,  and  alleged  that  the  plaintiff  was 

'Appeal    from  Original   Decree.   No.  65   of   1887,    against  the   decree   of  Baboo 
Nilmoni  Das,  Subordinate  Judge  of  Patna,  dated  the  7th  of  February  1887. 

(1)  3  W.R.  159.  (2)  18  W.R.  454.          (3)  10  W.R   469=11  B.L.R,  60,  note. 

(4)  1  S.D.A.  N.W.P.  (1862)  306.  (5)  9  C.  315. 
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entitled  to  maintenance  only,  and  that  the  same  was  offered  to  her,  but 
refused. 

The  Subordinate  Judge  dismissed  the  plaintiff's  suit,  holding  that  she 
was  not  entitled  to  take  the  properties  claimed,  and  that  the  same  had 
escheated  to  the  Crown. 

The  plaintiff  appealed  to  the  High  Court. 

Mr.  Evans,  Baboo  Mokesh  Chnnder  Chowdhry  and  Baboo  Saligram 
Singh,  for  the  appellant. 

The  Senior  Government  Pleader  (Baboo  Annoda  Persad  Banner jee), 
for  the  respondent. 

Mr.  Evans. —  The  plaintiff  is  not  excluded  entirely  from  the  line  of 
heirs  ;  the  rule  excluding  females  is  a  rule  of  partial  exclusion  only,  and 
postpones  merely  a  female's  right  in  favour  of  males ;  she  would  come  in 
after  all  male  relations,  cognates  or  agnates.  The  [369]  following  cases 
show  that  her  exclusion  is  only  partial :  Kutti  Animal  v.  Radhakristna 
Aiyan  (1)  and  Lakshman  Ammal  v.  Tiruvengada  (2).  The  question  raised 
in  Ananda  Bibee  v.  Nownit  Lall  (3)  and  in  Jullessur  Kooev  v.  Uggur  Roy  (4) 
was  one  of  relative  preference  and  not  of  total  exclusion,  and  these  cases 
do  not,  therefore,  conclude  the  matter. 

The  rule  on  which  total  exclusion  of  females  is  based  is  not  to  be 
found  in  the  Mitakshara ;  and  the  doctrine  that  those  only  who  are 
named  in  special  texts  inherit  is  incorrect,  as  a  paternal  great  grand- 
mother is  entitled  to  inherit  as  a  gotraja  sapinda  under  the  Mitakshara. 
A  son's  widow  inherits  after  the  grandmother — See  Balambhattas  Com- 
mentaries on  the  Mitakshara.  Widows  of  gotraja  sapindas  are  entitled 
to  inherit — See  West  and  Buhler's  Digest  of  Hindu  Law,  2nd  Edition, 
pp.  77-78.  In  Bhnganee  Daiee  \.  Gopaljee  (5)  the  widow  of  a  nearer  gotra 
sapinda  inherited  in  preference  to  a  more  remote  male  gotra  sapinda.  The 
appellant,  if  not  entitled  to  succeed  by  right  of  inheritance,  would  be  entitled 
to  claim  the  properties  by  right  of  survivorship,  as  she  is  the  last  survivor 
of  the  family  to  which  the  properties  belonged.  The  Hindu  Law  does 
not  favour  escheat,  as  a  "  preceptor  "  and  a  "  pupil  "  come  in  between 
the  ordinary  heirs  and  the  Crown. 

Baboo  Annoda  Per  sad  Banner jee  for  the  respondent — Only  those 
females  especially  mentioned  in  the  texts  are  entitled  to  inherit — 
See  Viramitrodaya,  G.  C.  Safkar's  Translation,  p.  244.  The  exclusion  of 
females  is  a  total  exclusion — See  Mandlick's  Vyavahara  Mayukha,  pp.  360, 
361  ;  Sarbadhikari's  Tagore  Lectures,  p.  440.  As  to  a  son's  widow  inherit- 
ing after  the  grandmother — See  Ananda  Bibee  v.  Nownit  Lai  (3).  Even  a 
grandmother  is  excluded  from  the  line  of  heirs — See  Smriti  Chandrika,  ch. 
XI,  S.  5,  v.  3,  6.  In  Strange's  Hindu  Law,  Vol.  I,  p.  146,  inheritance  of 
females  is  named  as  exceptional — See  also  Strange's  Hindu  Law, 
pp.  235,  240.  A  widow  of  a  gotraja  is  not  named  as  an  heir  in 
Macnaghten's  list — See  Macnaghten's  Pr.  of  Hindu  Law,  pp.  33, 
34 ;  and  it  is  distinctly  affirmed  that  widows  of  gotraja  sapindas  are 
not  heirs  under  the  [370]  Benares  School — She  Mandlick's  Vyavahara 
Mayukha,  pp.  357,  377  ;  Sarbadhikari's  Tagore  Lectures,  pp.  665,  673. 
As  to  the  case  law  on  the  subject,  the  case  of  Lallubhai  Bapubhai  v. 
Cassibai  (6)  shows  that  in  Bengal  and  Madras  wom'en  are  incapable  of 
inheriting  unless  named  by  special  texts.  Soodeso  v.  Biheshur  Singh  (7) 
lays  down  that  a  brother's  widow  is  not  in  the  line  of  heirs — See  also 
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(1)  8  M.H.C.  88.  (2)  5  M.  241.  (3)  9  C.  315. 
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1889        Dibraj  Koonwav  v.  Sooltan  Koonwar  (1).     Under   the    Benares    School    none 
31.      but    females   expressly    mentioned   can    inherit — See  Gattri  Sahai  v.  Rukho 
T~~         (2) ;  Jogat    Navain    v.    Sheo   Das   (3) ;  Ananda  Bibee  v.  Nownit  Lai  (4)  ;  and 
APFEL-      juilcssnr  Kooer  v.  Uggur  Roy   (5).     The   case   of   Ktitti  Animal   v.    Radha- 
LATi        kristna   Aiyan   (6)   is    based   upon    a    mistake    in    Colebrooke's    Tvanslatimi 
of  the    Mitakshara  ;  and    the    decision  of  Lakshman  Ammal  v.  Tivnvengada 
16  c  367=    (7)   *s   °biter   as  to  the  claim  of  the  sister's  sons.     The  right  of  inheritance 
13  Ind.  Jur.   of .  females   entering   the   gotra    by    marriage,   and    acquired    safindaship 
385!          through    their   husbands,   is   denied   in    Man  v.  Chinammal  (8).     As  to  the 
widow's  claim  to  succeed  by    survivorship— See    Ananda   Bibee    v.    Nou'nit 
/*J(4). 

JUDGMENT. 

The  judgment  of  the  Court  (PKTHERAM,  C.  J.  and  BANERJKK,  J.), 
after  stating  the  facts,  as  s^t  out  above,  proceeded  as  follows : — 

The  plaintiff  (appellant)  contends  that  she  is  entitled  to  the  properties 
in  dispute  as  well  by  inheritance  as  by  right  of  survivorship,  and  that, 
consequently,  there  can  be  no  escheat.  We  shall  consider  these  two 
grounds  of  the  plaintiffs  claim  separately. 

Upon  the  question  of  the  plaintiff's  title  by  inheritance,  the  learned 
Counsel  for  the  appellant  conceded  (and,  we  think,  very  properly  conceded) 
that  in  the  face  of  the  decisions  of  this  Court  in  the  cases  of  Ananda  Bibee 
v.  Nownit  Lai  (4)  and  Jullessnv  Kooev  v.  Uggur  Roy  (5),  he  could  not 
contend  for  the  broad  proposition  that  the  plaintiff,  as  the  widow 
of  a  gotraja  sapinda  of  Jankisaran,  was  entitled  to  a  place  in  the  order 
of  succession  [371]  immediately  after  her  husband.  What  he  contended 
for  was  that,  though  the  plaintiff  may  not  have  such  a  high  place,  she  WHS 
not  excluded  from  the  line  of  heirs  altogether  ;  that  the  rule  excluding 
females  from  succession  was  a  rule  of  partial  and  not  total  exclusion,  and 
merely  postponed  their  rights  in  favour  of  males  ;  that  the  proper  position 
of  the  piaintiff  was  one  after  all  male  relations,  whether  agnates  or  cog- 
nates ;  and  that  the  two  decisions  of  this  Court,  referred  to  above  did  not 
conclude  the  present  question,  as  they  had  only  to  determine  whether 
certain  female  relatives  were  entitled  to  succeed  in  preference  to  the  male 
relatives  who  opposed  them.  And  in  support  of  the  theory  of  partial  exclu- 
sion or  postponement  of  claims  of  female  relatives,  we  were  referred  to  two 
Madras  cases  :  Kutti  Ammal  v.  Rzdhakristna  Aiyan  (6)  and  Lakshman 
Ammal  v.  Tiruvengada  (7). 

Now,  though  the  grounds  upon  which  the  two  decisions  of  this 
Court,  above  referred  to,  are  based,  leave  no  room  for  the  appellant's  con- 
tention, yet,  as  the  immediate  question  for  decision  was  one  of  relative 
preference,  and  not  of  absolute  exclusion  of  certain  female  heirs,  those 
decisions  cannot  be  held  to  conclude  the  present  contention. 

That  b-eing  so,  and  there  being  the  two  Madras  decisions  in  favour 
of  that  contention,  it  becomes  necessary  to  examine  the  authorities  bearing 
on  the  question  now  before  us. 

We  shall  consider  these  authorities  under  three  heads  -.first,  the 
original  authorities  :  second,  the  opinions  of  later  writers  on  Hindu  Law  : 
and,  third,  the  decisions  of  Courts  of  Justice. 

(1)  1  S.D.A.N.W.P.  (1862)  240.  (2)  3  A.  45.  (3)  5  A.  311. 

(4)  9  C.  315.  (5)  9  C.  725.  (6)  8  M.H.C.  88. 

(7)  5  M.  T41.  (8)  8  M.  107. 

244 


JOGDAMBA  KOEK  V.  SECRETARY  OF  STATH       16  Cal.  373 

Under    the  first   head,  if   it    were  necessary    to  refer   to  the    remoter        1889 
sources  of  the    Hindu  Law,  we    should  find  ample   authority  for  the   total       JAN.  31. 

exclusion   of  women  from    inheritance.     There    is  the   well-known   text  of        " 

the  Taittiviya    Yajur  Veda  Sanhita   (Kanda  VI,  Prapathaka    V,  and  Atmvaka      APPEL- 
VIII).     "  Therefore   females   are    feeble   and    unworthy    of    inheritance."       VATE 
Then   there  is  a   passage  of   the    Nirukta   (Vedic   Glossary)   to   this  effect :      ^IVIL- 
"  Therefore    it  is  known  that   the  male    is  the    taker  of  wealth,   and  that  a    16  c~367  = 
female  is    not  a  taker  of    wealth  " — (see   Roth's  Edition  of  Yaska,  p.  53  and  13  in'd.  jur 
[372]    Satyavrata  Samasr  ami's   Edition,   Vol.  II,  p.    259) ;  and  there  is,  the         385. 
Sutra   or   Aphorism     of    Baudhayana  (Prasna   II,    Kanda    II,    27):     "  Nor 
(ought  she)    to  inherit.     For  the    Veda  (says)  "  women  are    not  considered 
to  have   a  right   to  use   sacred   texts,  nor   to  take   the  inheritance,"    which 
forms  the  basis  of  the  law  on  the  point.     Nor  is   this  exclusion    of  females 
a  feature    peculiar  to    Hindu    Law.     The   exigencies   of   primitive    society 
stamped  that  feature    more  or  less   upon  ancient  law   everywhere.     In  the 
present    instance  the   text   itself  contains   the   reason    for   the  rule    it  lays 
down.     It  says  women  are  feeble,  and,  therefore,  unworthy  of  inheritance. 
But    we  need    not    go    behind   works   like    the  Mitakshara    and  the    Viva. 
mitrodaya  ;  our    duty  being,   as    the  Judicial    Committee    point    out  in    the 
case   of  the    Collector  of  Madura    v.  Mottoo   Ramalinga    Sathupathy   (1),  not 
so  much   to  enquire  whether  a  disputed    doctrine  is  fairly   deducible  from 
the  earliest   authorities,  as  to   ascertain    whether    it  has    been  received    by 
the   particular    school    which  governs  the    district    with  which    we  have  to 
deal,     and     has  there     been     sanctioned     by    usage.     We  shall,  accord- 
ingly,   confine   our  attention    to   the  consideration    of   the  Mitakshara,    the 
Viramitordaya,    the    Vaijayanti,    and    the    Commentaries    on  the  Mitakshara 
by  Viseswara  and  Balambhatta,  these  being  the   leading    authorities  at    the 
present  day  of  the  Benares  School    of   Law,    which  is  the  Law    governing 
this  case  ;  and  we  shall    incidentally    consider    the  Vyavahara  Mayitkha,  the 
Smriti  Chandrika  and    the    Dayabhaga   and    the    Viva-da  Chintamani,  which 
supplement    the   Mitakshara   in    the     Maharastra,    the    Dravida   and   the 
Mithila  School. 

The  Mitakshara  lends  no  direct  support  to  the  appellant's  contention. 
It  divides  the  remoter  heirs  after  the  brother's  son  into  three  classes 
(ch.  II,  s.  1,  v.  2,  3):  (I)  the  gotrajas  (gentiles);  (2)  the  band-has 
(cognates)  ;  (3)  certain  specified  strangers,  viz.,  the  preceptor,  the  pupil, 
and  the  fellow-student  in  the  Vedas;  these  classes  come  in  the  order  in 
which  they  are  named  above  ;  and,  in  default  of  all  these,  the  King  takes 
the  property,  except  in  the  case  of  Brahmans  (an  exception  which  does  not 
hold  good  in  British  India — see  The  Collector  of  Masulipatam  v.  Cavaly 
[373]  Vencata  Narrainapah  (2).)  Now  the  only  class  under  which  the 
appellant  can  come  is  the  first,  she  being  a  gotraja  of  her  husband's  brother 
in  this  sense,  that  she  has  by  her  marriage  become  of  the  same  gotra  as  her 
husband  and  his  brother  ;  and  she  is  .also  a  sapinda  of  her  brother-in-law 
according  to  the  meaning  assigned  to  that  term  in  the  Mitakshara  (see  the 
Commentary  on  Yajnavalkya,  I,  (52).  But  neither  the  brother's  widow, 
nor  the  widow  of  any  other  collateral  agnate,  is  mentioned  as  an  heir.  It 
might  be  contended  that  the  text  of  Baudhayana  cited  above,  upon  which 
the  exclusion  of  females  is  based  (see  Viramitrodaya,  G.  C.  Sarkav's 
Translation,  p.  198)  is  not  referred  to  in  the  Mitakshara,  and  that 
the  doctrine  that  only  those  female  relatives  are  heirs  who  are 
named  in  special  texts  cannot  be  true,  as  the  paternal  great-grandmother, 

(L)  12  M.  I.  A.  397.  (2)  8   )f.  I.  A.  5QO, 
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most  that  can  be  said 
the  appellant's  claim,  if 
however,  is  clear :  the 
contention  that,  though, 


who    is    not    named    in    any    special   text,    is    expressly    mentioned    as 
entitled   to  inherit  as  a  gotraja  sapinda  in   the  Mitakshara.     But  to  this  the 
answer     is    that    Baudhayana    has    been     distinctly     recognised    as    an 
authority  by    Vijnaneswara   (see  the    Commentary  on    Yajnavalkya,   I,  4,  5), 
and    that  though  the   paternal   great-grandmother    may    not  be    named  in 
any  text,  yet    her  case,    and  that  of   other  female    lineal  ancestors,    closely 
_    follow   that   of   the   grandmother,    and   are,   upon    reason    and    common 
T  Jur.  sense,  very  different  from  that  of  the   widows  of  collateral  agnates.     And 
385.         if   is  singular    that  if    Vijnantsii'ara    meant   to   include    them,    he    should 
not  have    named  any   one  of   them   as  coming  in   the    line  of   heirs.     The 
preponderance   of   reason    seems   to  be    in    favour    of  the    view   that   the 
Mitakshara    is  opposed   to   the   appellant's   claim.     As  the    Privy    Council 
observed    in    the  case  of    Lallnbhai   Bapubhai   v.  Cassibai   (1),  perhaps  the 

is  that  the  Mitakshara  is  not  inconsistent  with 
such  claim  is  otherwise  made  out.  One  thing, 
Mitakshara  lends  no  support  to  the  appellant's 
in  consequence  of  texts  and  decisions  adverse 

to  women's  heritable  rights,  the  appellant's  claim  has  to  be  postponed 
in  favour  of  every  male  heir,  whether  a  gotraja  or  a  bandhu,  she  may  yet 
come  in  as  an  heir  in  default  of  all  male  gotrajas  and  [374]  bandhus. 
If  the  appellant  can  come  in  as  an  heir  at  all  under  the  Mitakshara, 
it  must  be  as  a  gotraja  sapinda ;  and  if,  therefore,  her  claim  has  to 
be  postponed  in  favour  of  a  bandhu,  it  must,  so  far  as  the  Mitakshava 
is  concerned,  be  postponed,  for  ever.  For  it  is  only  upon  failure  of  gotrajts 
that  bandhus  inherit — (Mitakshara,  ch.  II,  s.  vi,  1). 

Turning  now  to  the  Vivamitrodaya,  which  is  a  work  of  high  authority 
in  the  Benares  School,  and  is  followed  in  matters  left  doubtful  by  the 
Mitakshara — see  Gridhari  Lai  I  Roy  v.  The  Government  of  Bengal  (2) — 
we  find  that  the  appellant's  claim  is  distinctly  negatived  there.  The 
author  notices  an  interpretation  of  the  Vedic  text  cited  above,  according 
to  which  it  has  nothing  to  do  with  inheritance,  but  he  considers  that 
interpretation  unsatisfactory,  as  it  contradicts  the  text  of  Baudha- 
yana "  Hence,  "  says  he,  "  it  cannot  but  be  held  that  the  text  of  Sruti 
does  prohibit  women's  right  of  succession,  inasmuch  as  otherwise  the 
quotation  (by  Baudhayana)  of  that  text  as  establishing  the  position  would 
be  unreasonable." — (G.  C.  Sarkav's  Translation,  pp.  198,  199).  And  in 
another  place,  when  speaking  of  succession  to  woman's  property  (with 
reference  to  Which  one  would  have  expected  the  recognition  of  woman's 
heritable  right  to  a  larger  extent)  he  says  :  "  But  the  daughter-in-law,  and 
others  (of  the  sex),  are  entitled  to  food  and  raiment  only  ;  for  the  nearness 
as  a  sapinda  is  of  no  force  when  it  is  opposed  by  express  texts.  Since  a 
text  of  the  Sruti  declares :  <  Therefore  women  are  devoid  of  the  senses  and 
incompetent  to  inherit  ;  and  a  text  of  Mann  founded  upon  it,  says: 
1  Indeed  the  rule  is  that  devoid  of  the  senses,  and  incompetent  to  inherit, 
women  are  useless.'  The  conclusion  arrived  at  by  the  author  of  the 
Smriti  Chandrika,  Haradatta  and  other  southern  commentators,  as  well 
as  by  all  the  oriental  commentators,  such  as  Jimuta  Vahana,  is,  that 
those  women  only  are  entitled  to  inherit  whose  right  of  succession  has 
been  expressly  mentioned  in  the  texts,  such  as — 'the  wife  and  the  daughters 
also,  &c. — but  that  others  are  certainly  prohibited  from  taking  heritage 
by  the  texts  of  the  Sruti  and  Mann.' — (G.  C.  Sarkar's  Translation, 
p.  244). 


(1)5B.  110. 


(2)  12  M.  I.  A.  448. 
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[375]    As  to  this    passage,  West,  J.,  in    Lallubhai   Bapubhai  v.  Manku-        1889 
•rurbai   (1),  observes  that    Manu    has    been    misquoted    here.     But    as   the     JAN.   31. 
Judicial  Committee  pointed  out  in  the  Callecto-r  of  Madura  v.  Mottoo  Rama-        ~ 
lingo,    Sathupathy    (2),    the    question    is    not    whether   the   authority    of 
Manu   has    been    misquoted,    but  whether   the    Viramitrodaya   itself  is   an        *'A 
authority    for  the   Benares    School ;  and,  as   to  this   latter  question,    there 
can   be  no  room  for  doubt  or  discussion.     The  truth  is  that   commentaries    jg  (j_  357  = 
and    digests,    like  the   Mitakshava  and    Viramitrodaya,   owe   their    binding  13  ind.  Jur. 
force   not   their    promulgation    by  any    sovereign   authority,    but   to   the         385. 
respect   due  to    their  authors,    and  still  more    to  the  fact  of   their  being  in 
accordance    with    prevailing     popular    sentiment    and    practice.      Their 
doctrines   may  often    have  moulded  usage,  but  still   more   frequently  they 
have    themselves   been    moulded  according    to   prevailing   usage  of  which 
they   are  only  the   recorded   expression.     This   appears  notably  from    the 
discussion   in  the  Mitakshava  in  the  section  on  the   nature  of   property, 
where    popular    usage   is    referred    to   as   one  of   the   strongest  points  in 
favour  of  the  author's  doctrine,  that  the  son's  right  in  the  father's  property 
arises    by  birth  (Ch.  I,  s.  i',  23).     Upon    the  present   question  the  doctrine 
stated    by  Mitra   Misva,  which  is   supported  by  the   general   consensus   of 
opinion  of  a  number  of   approved  commentators   named  by  him,   should  be 
accepted    as  a  correct   statement  of   the    prevailing  law,    even    though  the 
reasoning  in  support  of  the  doctrine  may  be  in  some  respects  faulty. 

It  should  be  observed  that  the  exclusion  of  females,  that  is  laid  down 
in  the  texts  of  the  Sruti  and  of  Bandhayana,  and  is  affirmed  by  Mitra 
Misva,  is  a  total  exclusion  from  inheritance,  and  is  not  a  mere  postpone- 
ment of  their  claims  in  favour  of  male  heirs.  • 

Viseswava  in  his  commentary  on  the  Mitakshara,  the  Subodini  (see 
Mandlick's  Vyavahata  Mayukha,  pp.  360,  361),  and  in  the  Madana  Pavijuta 
(see  Sarbadikari's  Tagore  Law  Lectures,  p.  440)  clearly  excludes  the 
widows  of  collateral  gotrajas,  when  he  does  not  name  them  in  his  detailed 
list. 

The  Vaijayanti  places  the  widowed  daughter-in-law  immediately 
after  the  widow  (a  position  which  is  directly  opposed  to  [376]  the 
Mitakshava  itself),  but  it  does  not  help  the  appellant  very  much,  for  it 
does  not  name  the  widow  of  any  collateral  gotraja  sapinda  in  its  list  of 
sagotva  sapinda  heirs — (see  Savbadhikari's  Tagore  Law  Lectures,  p.  478). 

Balambhatta  lends  some  support  to  the  appellant's  claim  by  assigning 
to  the  son's  widow  a  place  immediately  after  the  grandmother.  But  since 
the  decision  in  An.inda  Bibee  v.  Nownit  Lai  (3)  that  can  no  longer  be 
considered  good  law,  as  was  conceded  in  the  argument  (see  Sarbadhikari's 
Tagore  Lectures,  p.  481). 

The  Vyavahara  Mayukha  throws  very  little  light  upon  the  present 
question.  West,  J.,  in  Lallubhai  Bapubhai  v.  Mankuvavbai  (1)  observes : 
If  the  foundation  of  the  rights  of  widows  of  gotrajas  under  the  Mitak- 
skara  is  slender,  under  the  Mayukha  it  may  be  called  almost  shadowy." 

The  Smriti  Chandvika  is  decidedly  opposed  to  the  appellant's  claim. 
It  rigidly  enforces  the  Sruti  text,  declaring  the  incompetency  of  women 
to  inherit,  and  it  excludes  even  the  grandmother  from  the  line  of  heirs 
(see  Ch.  XI,  s.  v,  3-6). 

The  Dayavibhaga,  in  discussing  the  widow's  succession,  explains  the 
text  of  Sruti  cited  above  in  a  sense  which  makes  it  perfectly  harmless  as 
regards  the  heritable  rights  of  women — (see  Burnett's  Translation,  p.  33)  : 

(1)  2  B.  441  (447).  (2)  12  M.I.A.  397.  (3)  9  C.  315. 
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1889  This  might  lead  one  to  think  that  the  author  was  in  favour  of  a  liberal 

JAN.  31.  admission  of  females  into  the  order  of  succession.  But,  when  consi- 
.  dering  the  succession  of  gotrajas,  he  gives  us  no  indication  in  that  direction, 

and  his  enumeration  of  gotrajas  is  almost  the  same  as  that  in  the  Mitak- 
shara.  The  truth  seems  to  be  that  the  author's  interpretation  of  the 
_  Sruti  was  only  an  additional  argument  in  favour  of  the  succession  of  the 
16  C.  367=  widow  whose  right  had  come  to  be  generally  recognized  ;  but  the  author 
13  Ind.  Jur.  was  not  prepared  to  carry  that  argument  to  its  consequences  by  admitting 
385.  other  females  whose  rights  were  not  so  recognized. 

The  Vivada  Chintamoni  is  wholly  silent  on  the  point. 

The  above  examination  of  the  Mitakshara  and  the  leading  authorities 
that  supplement  it  in  the  different  schools,  shows  that  [377]  none 
of  them  expressly  mentions  the  brother's  widow  or  the  widows  of  gotvaja 
sapindas  as  entitled  to  succeed ;  only  two  of  them,  the  commentary  of 
Balambhatta  and  the  Dayavibhaga  afford  any  ground  in  favour  of  their 
claim ;  while  two  others,  the  Viramitrodaya  and  the  Smriti  Chandrika, 
expressly  deny  their  right ;  and  the  rest  are  either  silent  on  the  point  or 
imply  their  exclusion  by  omitting  to  mention  them  in  their  detailed  list  of 
heirs.  In  this  state  of  things,  considering  the  weight  attached  to  the 
Viramitrodaya  in  the  Benares  School,  we  think,  so  far  as  the  original 
works  on  Hindu  Law  are  concerned,  the  weight  of  authority  is  against  the 
appellant's  contention  that  she  is  in  the  line  of  heirs. 

Turning  now  to  the  later  writers,  European  and  Indian,  who  have 
examined  the  subject,  we  find  that  according  to  Sir  Thomas  Stange,  the 
instances  in  which  females  are  allowed  to  inherit  are  deemed  as  excep- 
tional, '  the  general  principle  being  that  the  sex  is  incompetent  to  inherit' 
(1  Strangers  Hindu  Lu-u>,  146).  Sutherland,  speaking  of  the  daughter-in- 
law,  says  ;  "  Nor  does  there  exist  any  supposed  case  in  which  she  could 
inherit  "  (2)  Strangc's  Hindu  Law,  235);  and,  in  other  place,  speaking 
of  the  niece,  he  observes  : 

"  In  the  series  of  heirs  the  niece  is  nowhere  enumerated,  and  my 
Pandit  agrees  with  me  that  the  estate  of  the  deceased  would  escheat 
rather  than  descend  to  a  niece."  (2  Strangc's  Hindu  Law,  240). 
Macnaghten  does  not  name  the  widow  of  any  collateral  gotvaja  sapinda 
in  his  enumeration  of  heirs  (Principles  of  Hindu  Law,  pp.  33,  34),  nor 
does  Shama  Chavan  in  the  list  given,  by  him  in  the  Vyavastha  Chandrika, 
Vol.  I,  pp.  182,  204  ;  while  Mayne  (Hindu  Law,  para.  541)  Mandlick 
(Vyavahava  Mayukha,  pp.  357-377)  and  Sarbadhikari  (Tagore  Law 
Lectures,  pp.  665-673)  distinctly  affirm  that  the  widows  of  gotraja  sapindas 
are  not  regarded  as  heirs  under  the  law  of  the  Benares  School.  Against 
this  view,  however,  there  is  the  opinion  of  West  and  Buhler  (Digest  of 
Hindu  Law,  2nd  Ed.,  pp.  177,  178)  that  widows  of  gotraja  sapindas  are 
entitled  to  inherit  under  the  Mitakshara  ;  but  that  opinion  has  reference 
to  the  Mitakshara  Law  of  the  Bombay  Presidency,  and  not  to  the  law  of 
the  Benares  School,  where  the  Mitakshara  is  supplement  by  the 
Viramitrodaya. 

[378]  We  come  next  to  the  most  important  class  of  authorities,  the 
decisions  of  Courts  of  Justice. 

In  Lallubhai  Bapubhai  v.  Cassibai  (1),  which  is  leading  case  on 
the  point  in  Bombay,  while  recognizing  the  heritable  rights  of  female 
gotraja  sapindas,  the  Privy  Council  base  that  recognition  not  upon  the 
Mitakshara,  but  upon  the  prevailing  usage  of  the  Bomby  Presidency ; 

(1)  5  B.  110. 
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and,    with   reference    to    the  law   of  the  other  schools,  the  judgment  of  the         1889 
Judicial  Committee  contains  the  following  important  observation  :  "  Accord-      JAN.  31. 
ing   to   the   received    doctrine   of  the  Bengal  and  Madras  Schools,  women      APPEI 
are  held  to  be  incompetent   to   inherit,  unless  named  and  specified  as  heirs      '  LATH 
by  special  texts.     This  exclusion  seems  to  be  founded  on  a    short  text   of       CIVIL 
Baudhayana,    which   declares   that    women    are   devoid  of   the  senses  and 
incompetent  to  inherit.     The  same  doctrine  prevails  in  Benares  ;  the  author    15  c.  367  = 
of  the    Vivamitvodaya   yields,    though   apparently    with    reluctance,  to  this  13  Ind.  Jur. 
text— (Ch.  3,  Part  7)."  385- 

In  Soodeso  v.  Bisheshur  Singh  (1),  the  Sadr  Court  of  the  North- 
Western  Provinces  held  that  the  brother's  widow  is  not  in  the  line  of 
heirs.  That  is  a  case  distinctly  in  point.  In  Dilraj  Koonwav  v.  Sooltan 
Koonwar  (2),  a  son's  widow  was  held  to  be  no  heir  under  the  Mitakshara. 
The  Allahabad  High  Court  in  Ganri  Sahai  v.  Rukho  (3)  held  that  none 
but  females  expressly  named  as  heirs  can  inherit  under  the  law  of  the 
Benares  School,  and  that  the  father's  sister's  sons  are  entitled  to  succeed 
to  the  exclusion  of  the  paternal  uncle's  widow,  and  the  learned  Judges 
observed  :  "  We  think  it,  however,  unnecessary  to  discuss  the  question,  so 
fully  argued  in  the  judgment  of  the  Bombay  Court,  whether  the  wife  of  a 
gotraja  sapindu  is  to  be  held  under  the  Mitakshara  to  be  a  gotraja  sapinda  ? 
We  are  opinion  that  looking  to  the  received  interpretation  of  the  law, 
and  the  customary  law  prevalent  in  this  part  of  India,  none  but  females 
expressly  named  as  heirs  can  inherit."  And  this  view  of  the  law  is 
affirmed  as  correct  by  a  Full  Bench  of  that  Court  in  Jagat  Narain  v.  Sheo 
Das  (4).  Against  these  decisions  there  is  only  one  case  that  can  be 
[379]  cited  on  the  other  side,  the  case  of  Bhuganec  Daile  v.  Gopuljee  (5). 
In  that  case  the  widow  of  a  nearer  gotraja  sapinda,  was  allowed  to  succeed 
in  preference  to  a  more  remote  male  gotraja  sapinda.  But  the  decision  is 
based,  not  upon  the  right  of  inheritance,  but  upon  the  right  by  survivor- 
ship. The  question,  whether  the  plaintiff  in  this  case  is  entitled  to  succeed 
upon  this  latter  right,  will  be  considered  presently. 

In  the  case  of  Lai  I  a-  Jatee  Lull  v.  Dooranee  Kooer  (6),  a  Full  Bench 
of  this  Court  held  that  the  step-mother  is  no  heir  under  the  Mitakshara. 
In  Ananda  Bibec  v.  Nownit  Lai  (7),  after  an  .elaborate  examination  of  the 
authorities,  Mitter  and  Maclean,  JJ.,  came  to  the  conclusion  that,  accord- 
ing to  the  law  and  usage  of  the  Benares  School,  no  females,  except  those 
expressly  named  as  heirs,  can  succeed,  and  they,  accordingly,  dismissed 
the  claim  of  the  daughter-in-law  on  the  ground  that  she  was  not  in  the 
line  of  heirs  at  all.  And  in  Jidlessur  Kooer  v.  Uggur  Roy  (8)  this  Court 
disallowed  the  sister's  claim  to  inherit  upon  the  ground  that,  of  female 
sapindas,  only  those  that  are  specified  by  name  as  heirs  can  inherit 
according  to  the  Mitakshara  Law. 

It  remains  now  to  notice  the  Madras  decisions.  Neither  of  the  two 
cases  cited  on  behalf  of  the  appellant  is  in  point,  as  they  both  relate  to 
the  succession  of  the  sister.  But  they  were  referred  to  in  support  of 
the  argument  that,  though  certain  female  relations  are  not  entitled  to 
succeed  as  gotraja  sapindas  or  bandhus  in  preference  to  any  male  heir, 
yet  they  come  in  as  heirs  before  the  estate  passes  to  any  stranger  ; 
or,  in  other  words,  that  the  rule  about  exclusion  of  females  is  one  of 
partial  and  not  total  exclusion,  the  claims  of  the  excluded  females 
being  only  postponed  in  favour  of  those  of  males.  Now  in  the  earlier 

~Tl rs7b.A.N7wlMl864)  375.  ~(2)   S.DXN.W.P.  (1862)  240. 

(3)  3  A.  45.  (4)  5  A.  311.  (5)  1  S.D.A.  N.W.P.  (1862)  306. 

(6)  W.R.  Sp.  No.  173.         (7)  9  C.  315.  (8)  9  C.  725. 
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1889  ot  the  two  cases,  thai  of  Kutti  Animal  \.  Radhakyishna  Aiyan  (1),  the 
JAN.  31.  decision  in  favour  of  the  sister's  right  is  evidently  based  upon  a  mistake 
in  Colebrooke's  translation  of  the  Mitakshara.  The  learned  Judges-- 
after  citing  the  case  of  [380]  Gridhari  Lai  Roy  v.  The  Government 
of  Bengal  (2),  and  quoting  the  Mitakshava  (Ch.  II,  s.  vii,  para  1,)  according 
JQ  Coiefooofo's  translation,  which  runs  thus  :  "  If  there  be  no  relation  of  the 
16  c  367=  deceased,  the  preceptor,  or,  on  failure  of  him,  the  pupil  inherits,  by  the  text 
13  Ind.  Jur.  of  A  pasta-tuba,  'If  there  be  no  male  issue,  the  nearest  kinsman  inherits,  or, 
385.  in  default  of  kindred,  the  preceptor  "  —  observe  :  "  It  follows  from  the  above 
not  only  that  in  regard  to  cognates  is  there  no  intention  expressed  in  the 
law  or  to  be  inferred  from  it  of  limiting  the  right  of  inheritance  to 
certain  specified  relationships  of  that  nature,  but  that,  in  regard  to  other 
relationships  also,  there  is  free  admission  to  the  inheritance  in  the  order  of 
succession  prescribed  by  law  for  the  several  classes,  and  that  all  relatives, 
ho.wever  remote,  must  be  exhausted  before  the  estate  can  fall  to  persons 
who  have  no  connection  with  the  family."  These  observations  would 
have  been  perfectly  correct  if  the  above  passage  of  the  Mitakshara,  on 
which  they  are  based,  had  been  a  correct  translation  of  the  original. 
But  that  is  not  so.  The  word  translated  <  relations  '  is  ba-ndhu,  and  that 
rendered  as  '  kinsman  and  kindred  '  is  sapinda  in  the  original,  and  these  are 
technical  words  very  much  restricted  in  their  signification.  There  is, 
therefore,  really  no  authority  for  the  proposition  that  all  relations,  how- 
ever remote,  must  be  exhausted  before  strangers  can  claim  the  estate. 

In  the  second  case,  that  of  Lakshmanammal  v.  Tinivengada  (3), 
though  in  the  view  that  the  Court  took  of  the  superior  claim  of  the  sister's 
son,  it  was  not  at  all  necessary  to  decide  whether  the  sister  was  an  heir 
or  not,  yet  the  learned  Judges  threw  out  the  observation  that  Vijnanes- 
wara  recognised  the  texts  excluding  females  so  far  as  to  give  priority  to 
males,  and  that  it  was  not  intended  absolutely  to  exclude  all  but  certain 
excepted  females.  Now  reading  the  Mitakshara  and  the  Vivamitvodaya 
together,  we  must  say,  with  all  respect  for  the  learned  Judges, 
that  we  do  not  find  any  ground  for  limiting  the  texts  excluding 
women  in  that  way.  The  texts  say  '  women  are  incompetent 
to  inherit,  '  and  we  can  find  no  authority  for  saying  that  they  mean 
that  women  are  incompetent  to  inherit  only  in  competition  with  males. 

[381]  In  a  still  later  case  —  Mary  v.  Chinnammal  (4)  —  which  is  some- 
what more  in  point,  and  in  which  a  Full  Bench  of  the  Madras  High  Court 
has  held  that  the  step-mother  was  not  entitled  to  inherit  in  preference 
to  a  paternal  uncle,  Turner,  C.J.,  in  delivering  the  judgment  of  the  majority 
of  the  Court,  made  the  following  important  observation  :  "  No  decision  of 
the  Sadr  Adalat,  the  Supreme  Court  or  this  Court  has  been  cited,  nor  has 
any  usage  been  proved  by  which  a  right  of  succession  has  been  recognised 
as  appertaining  to  a  step-mother  or  to  any  of  the  females  who  by  marriage 
have  entered  the  gotva  and  acquired  sapindaship  solely  through  their 
husband  ;  for  these  reasons  the  claim  of  the  step-mother  as  a  gotraja 
sapinda  has  not  been  in  my  judgment  established,  and  the  claim  of  the 
paternal  uncle  must  be  allowed." 

Upon  a  review  of  the  foregoing  authorities  we  come  to  the  conclu- 
sion that,  according  to  the  law  and  usage  of  the  Benares  School  of  Hindu 
Law,  which  governs  this  case,  the  brother's  widow  is  not  in  the  line  of 
heirs  at  all. 


(1)  8  M.H.C.  88.         (2)  12  M.I.A.  448. 


(3)  5  M.  241 . 


(4)  8  M.  107. 


250 


JOGDAMBA  KOER  V.  SECRETARY  OF  STATE       16  Cal.  383 

We  have  now  to  consider  the  second  ground   upon   which  the  appel-        1889 
lant  puts  her  case.    It  is  contended  that;  even  if  the  appellant  is  not  entitled     JAN.  31. 

to   the   properties   in    suit    by   right  of  inheritance,  she  can  claim  them  by        

right  of  survivorship  as  the  last  surviving  member  of  the  family  to  which  APPEL- 
the  same  belonged.  No  authority  was  cited  in  support  of  this  conten-  *jATE 
tion,  and,  perhaps,  the  only  authority  that  can  be  cited  for  the  appellant  is  CIVIL. 
the  case  of  Bhuganee  Daiee  v.  Gopaljee  (1)  already  referred  to.  No  authority  lg  r~Z61 
is  referred  to  in  support  of  that  decision  except  the  opinion  of  the  Pandit  13  in'd.  ju 
upon  which  it  is  based  ;  and  even  that  opinion  is  not  given  in  extenso.  383. 
On  the  other  hand,  there  is  the  case  of  Ananda  Bibi  v.  Nownit  Lai  (2), 
which  is  binding  upon  us  and  which  is  clear  authority  to  the  contrary.  In 
that  case  the  same  contention  was  raised  in  favour  of  the  daughter-in-law, 
but  the  Court  rejected  it  and  allowed  the  estate  to  pass  to  remote  bandhus, 
who  were  no  members  of  the  family,  which  originally  owned  it,  to  the  exclu- 
sion of  the  daughter-in-law,  Mitter,  J.,  observing  :  "It  has  been  said  that 
she,  while  her  father-in-law  Gokul  Chand  was  alive,  was  [382]  living  with 
him  as  a  member  of  a  joint  Hindu  family,  and,  therefore,  on  his  death, 
she  is  entitled  to  the  property  left  by  him.  It  seems  to  me  that  this  con- 
tention is  wholly  untenable.  The  foundation  of  the  right  of  survivorship 
is  joint  ownership.  In  this  case,  it  cannot  for  a  moment  be  contended 
that  the  plaintiff  had  any  sort  of  ownership  in  the  property  in  dispute 
during  the  lifetime  of  her  father-in-law."  These  observations  are  equally 
applicable,  mutatis  mutandis,  to  this  case.  The  following  passage  of  the 
Viraniitrodaya  may  be  cited  in  support  of  the  same  view  :  "  Her  right  is 
only  fictional  but  not  a  real  one  :  the  wife's  right  to  the  husband's  pro- 
perty, which,  to  all  appearance,  seems  to  be  the  same  (as  the  husband's 
right),  like  a  mixture  of  milk  and  water,  is  suitable  to  the  performance 
of  acts  which  are  to  be  jointly  performed  ;  but  it  is  not  mutual  like  that 
of  brothers,  hence  it  is  that  there  may  be  separation  of  brothers,  but  not 
of  the  husband  and  wife,  on  this  reason  is  founded  the  text,  viz.t — 
'  Partition  cannot  take  place  between  the  husband  and  wife,'  therefore  it 
cannot  but  be  admitted  that  upon  extinction  of  the  husband's  right  the 
extinction  of  the  wife's  right  is  necessary — (G.  C,  Sarkav's  Translation, 
p.  165). 

It  was  contended  that  it  would  be  most  unlikely  that  the  Hindu 
Law,  which  so  jealously  guards  against  escheat  as  to  interpose  even 
strangers,  such  as  the  preceptor  and  the  pupil,  between  the  ordinary  heirs 
and  the  Crown,  should  favour  such  hardship  as  the  utter  exclusion  from 
inheritance  of  one  whose  husband  was  a  joint  owner  of  the  estate.  Now 
the  recognition  of  the  claims  of  the  preceptor  and  the  pupil  is  due,  we 
think,  not  to  any  jealousy  of  the  Hindu  Law  to  the  claim  of  the  Crown, 
but  to  a  deserved  deference  to  the  relation  between  pupil  and  preceptor. 
In  the  good  old  days  of  Hinduism  when  every  twice  born  man  had  to  live 
in  the  house  of  his  preceptor  as  a  member  of  his  family  during  his  student- 
ship extending  over  a  long  series  of  years,  that  relation  was  almost  as 
intimate  and  as  sacred  as  that  between  father  and  son.  And  then  as  for 
the  hardship  of  the  case,  it  seems  to  be  more  imaginary  than  real.  If,  as 
it  must  be  conceded,  the  appellant's  claim  has  to  be  postponed  in  favour 
of  the  remotest  samanodaka  or  bandJm  who  would  practically  be  a  stranger 
to  her,  there  is  no  greater  hardship  in  allowing  escheat  [383]  to  the  Crown 
from  whose  representatives  she  can  well  expect,  and  we  hope  will  readily 
obtain,  a  much  more  liberal  allowance  for  her  maintenance  with  much 

(1)  1  S.D.A.N.W.P,  (1862)  306.  (2)  9  C.  315, 
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1889       less  difficulty  of  realization  than  she  could  from  a  distant  relation    succeed- 
JAN.  31.     ing  to  the  estate. 

Upon  all  these  grounds  we  think  the  judgment  of  the  Court    below    is 
APPBL-      right  and  ought  to  be  affirmed  with  costs. 

LATE  ;  j-     •     i 

T.  A.  P.  Appeal  dismissed. 


16  C.  367  = 

13  Ind.  Jur.  16  C.  383  (P.O.)  =  16  I. A.  29=13   Ind.  Jur.  90  =  5   Sar.  P.C.J.  285. 

385.  PRIVY    COUNCIL. 

PRESENT  : 

Lord  Fitzgerald,  Lord  Hobhouse,  and  Siv  R.  Couch. 
[On  appeal  from  the  High  Court  at  Calcutta.] 


KRISHTOROMONI  DASI  (Plaintiff)  v.  NARENDRO  KRISHNA 

BAHADUR  AND  OTHERS  (Defendants). 

[6th  and  24th  November,  1888.] 

Hindu  Law,  Will — Construction  of  Will — Successive  interests  bequeathed — Gift  over 
after  life  interest — Construction  of  gift  to  persons,  and  the  heirs  male  of  their 
bodies. 

A  will  cannot  institute  a  course  cf  succession  unknown  to  the  Hindu  law  ;  and 
in  conferring  successive  estates,  the  rule  is  that  an  estate  of  inheritance  must  be 
such  a  one  as  is  known  to  the  Hindu  law,  which  an  English  estate  tail  is  not.  It 
is  competent  to  a  Hindu  testator  to  provide  for  the  defeasance  of  a  prior  absolute 
estate  contingently  upon  the  happening  of  a  future  event  ;  but  an  important  part 
of  the  rules  relating  thereto  is  :  first,  the  event  must  be  one  that  will  happen, 
if  at  all,  at  latest  immediately  upon  the  close  of  a  life  in  being  at  the  time  of 
the  gift  (as  decided  in  the  Mullick  case]  (t)  ;  secondly,  that  a  .defeasance,  by 
way  of  gift  over,  must  be  in  favour  of  some  person  in  existence  at  the  time 
of  the  gift  (as  laid  down  in  the  Tagore  case)  (2),  the  latter  case  deciding  not 
only  that  a  gift  to  a  person  unborn  is  invalid,  but  that  an  attempt  to  establish  a 
new  rule  of  inheritance  is  invalid. 

A  testator  bequeathed  the  residue  of  his  estate  to  his  executors  upon  trust  to 
pay  the  income  to  his  daughter  during  her  lifetime  ;  and  after  her  death  in  trust 
to  convey  the  residue  to  his  two  half-brothers,  in  equal  moieties,  and  to  the  heir 
or  heirs  male  of  their  or  either  of  their  bodies,  in  failure  of  whom  upon  trust  to 
give  the  same  to  the  son  or  sons  of  his  daughter.  Both  the  half-brothers  survived 
the  testator.  On  the  death  of  one  of  them,  the  daughter  (to  whom  children,  as 
well  as  to  the  half-brothers,  had  been  born),  making  all  persons  interested  parties, 
claimed  that  [384]  the  trusts  and  limitations  had  become  void  as  to  one  moiety 
of  the  residue  bequeathed,  and  that  she  had  become  entitled  thereto  for  the  estate 
of  a  Hindu  daughter.  Of  the  children,  all  were  born  after  the  testator's  death, 
save  three  sons  of  the  surviving  half-brother  who  were  born  in  the  testator's 
lifetime, 

Held,  that  the  gift  of  the  residue  so  far  as  it  purported  to  confer  an  estate 
of  inheritance  on  the  half-brothers,  and  the  heirs  male  of  their  bodies,  was  con- 
trary to  law  and  void  ;  that  the  gift  to  the  plaintiff's  sons,  unborn  at  the  death  of 
the  testator,  was  incapable  of  taking  effect  :  that  each  of  the  half-brothers  took 
an  estate  for  life  in  one  moiety  of  the  residue  bequeathed,  in  remainder  expectant 
on  the  death  of  the  plaintiff  ;  and  that  accordingly,  on  the  death  of  the  half- 
brother,  who  had  died  before  this  suit  was  brought,  the  inheritance  of  his  moiety 
had  devolved  on  the  plaintiff,  as  daughter  and  heir  of  her  father,  and  as  she 
claimed. 

[P.,  34  M.  250=11  Ind.  Cas.  767  (768)  ;  R.,  20  C.  906  (936)  ;  18  M.  252  (254)  ;  33  C. 
947  (962)  =  10  C.W.N.  695  =  3  C.L.J.  502  (F.B.)  ;  15  P.W.R.  1911  =  175  P.L.R. 
1911  =  9  Ind.  Cas.  742. 

(1)  Soorjeemoney  Dossee  v.  Denobundoo  Mullick,  9  M.I. A.  123. 

(2)  Juttendro    HJotwn   Tagore    v.  Ganendra  Mohun  Tagore,  I.  A.  Sup.  Vol,  47  = 
eB.L.ff,  377. 
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APPEAL  from  a  decree  (16th  December  1886)  of  a  Division  Bench  of 
the  High  Court,  in  its  Ordinary  Original  Civil  Jurisdiction. 

The  question  raised  on  this  appeal  was  whether  a  bequest  in  the 
will  of  the  late  Raja  Jadubindro  Krishna  Bahadur,  deceased  on  the  22nd 
March  1852,  had  the  effect  of  giving  an  absolute  estate,  or  of  giving  an 
estate  for  life  only,  the  testator's  attempt  to  limit  the  succession  to  male 
issue  of  the  donee  failing,  as  contrary  to  Hindu  law. 

The  appellant  sued  the  representatives  of  the  testator,  who  was  her 
father,  to  have  the  will  construed,  and  the  rights  of  all  parties  declared 
under  it.  So  much  of  the  will,  which  was  dated  5th  March  1851,  as  is 
material,  appears  in  their  Lordships'  judgment. 

The  testator  had  two  half-brothers  who  both  survived  him.  He  left 
no  child  but  the  plaintiff  his  daughter,  who  was  married,  but  had  no 
children,  when  her  father  died,  and  to  whom  afterwards  six  sons,  parties 
to  this  suit,  were  born.  The  deceased  half-brother,  Nripendro  Krishna, 
had  no  son  when  the  testator  died,  but  two  sons  were  born  to  him  after- 
wards, viz.,  the  second  and  third  defendants,  Nil  Krishna  and  Benoy 
Krishna.  Narendro,  the  surviving  half-brother,  the  first  defendant  in 
this  suit,  had  three  sons  at  the  testator's  death  (one  of  them  since  deceased 
leaving  a  childless  widow),  and  four  sons  born  after  the  testator's  death. 

The  plaintiff's  contention  was  that,  on  the  death  of  the  half-brother 
Nripendro  Krishna,  which  occurred  on  the  19th  November  [385] 
1885,  as  to  all  the  moiety  of  the  residue  of  the  testator's  estate  to 
which  Nripendro  had  been  entitled,  the  trusts  and  limitations  of  the  will, 
so  far  as  they  were  legally  capable  of  being  carried  out,  had  been  satisfied 
and  ended  ;  and  that  the  plaintiff,  as  the  testator's  only  child,  had  then 
become  entitled  to  that  moiety  for  the  estate  of  a  daughter,  by  the  Hindu 
law  of  inheritance.  This  was  claimed  as  additional  to  her  right  under  the 
will  to  receive  for  her  life  the  income  of  the  whole  residue. 

It  was  contended  in  the  written  statements,  filed  on  behalf  of  the 
second  and  third  defendants,  the  sons  of  Nripendro  Krishna,  deceased, 
that  the  two  half-brothers  took  under  the  will  an  absolute  '  interest  in  the 
testator's  estate,  subject  to  the  plaintiff's  life  estate,  and  subject  also  to 
be  divested  in  case  Nripendro  Krishna  and  Narendro  Krishna  should 
die  without  leaving  an  "  heir  or  heirs  male  of  their  or  either  of  their  body." 
The  second  and  third  defendants  also  contended  that  if  it  should  be  con- 
sidered that  the  half-brothers  did  not  take  such  an  absolute  estate,  then 
they,  having  been  in  existence  at  the  death  of  the  testator,  were  the 
proper  objects  of  the  gift  in  the  will,  viz.,  "  to  the  heir  or  heirs  male  of 
their  or  either  of  their  body." 

The  six  sons  of  the  appellant  were  in  the  same  interest  with  her,  con- 
tending that  no  such  estate  as  the  testator  had  sought  to  create  could 
legally  exist.  Also  they  contended  that,  assuming  gifts  of  life  estates  to  the. 
half-brothers  with  remainders  to  those  who  might  answer  the  description 
of  heirs  male  of  the  body,  this  was  a  gift  to  a  class  of  which  some  mem- 
bers might  not  be  capable  of  taking,  and  it  was  therefore  void.  They 
claimed  as  heirs  of  the  testator  in  remainder,  immediately  after  the 
death  of  their  mother,  of  all  the  estate  not  validly  disposed  of  by  the  will. 

The  first  of  these  contentions  was  allowed  by  the  judgment  of  the 
High  Court  (PETHERAM,  C.  J.,  and  MACPHERSON,  J.),  delivered  by 
PETHERAM,  C.  J. 

This  judgment  stated  that  the  claim  of  the  plaintiff  was  that  the  gift 
of  the  estate  to  her  two  uncles  was  more  limited  in  its  nature  than  the 
general  law  of  succession  would  confer,  and  i  that  the  limiting  the  descent 
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1888       in    their    male   line   only    was  to   attempt  to  create  an  estate  repugnant  to 
Nov.  24.     Hindu  law,  the  latter  being  therefore  null  and  void. 

p^Y  [386]  The  judgment  proceeded  thus  :— 

COUNCIL.  "  The  rule   of  law,  as  established  by  the  Tagove  case  (I)  appears  to    be 

that,  inasmuch  as  you  cannot  give    an   estate    or   any   interest   in    it   to   a 

16  C.  383     person   not  in   existence   at   the  death  of  the   testator,  you  must  give  the 
(P-C-)=       entire    estate   with    all    its    ordinary   incidents   of  devolution  to  the  person 
^  jjjji  j^r  to  whom  it  is  to  be  given,  because  anything  which  is  less  than   that  limits 
90=5    '  his   power   of   disposal   over   the   estate,  and  therefore  gives  an  interest  to 
Sar.  P.C.J.    some  particular  line  of  succession  that  comes  after  him  to  the  exclusion    of 
28S<         others.     This  appears  to  be  the  rule,   and  it  is  said  to  apply  to  this  case 
because  the  words  « to  the  heir   or  heirs  male  of    their  or  either  of  their 
body,'    which  immediately  follow  the  devise   to   the  two  half-brothers,    are 
words  of  limitation,  and  that   such  a  disposition  was  an  attempt  to  create 
in    perpetuity   an    estate   in   violation  of  the  rule  of  succession  according  to 
Hindu  law,  somewhat  similar  to    an   estate   tail,    by    which    this  property 
would   devolve    from    generation    to   generation  in  the  male  line  to  the  ex- 
clusion of  all  females  ;  and  as  that  was  not  a  gift   of   the   entire   estate   to 
the  first  devisee,   the  devise  beyond   the  interest. of  the  first  devisee  must 
be   limited    by   the    ruling   in    the    Tagove  case  to  the  life  interest  coming 
thereafter,    and    that   consequently,    one    of  the  brothers  who  had  no  sons 
at  the  time  of  the  testator's  death,   having  died,   there  was  an   intestacy 
as  to   one    moiety  of  the  estate,  and  that  the  plaintiff  is  entitled  to  a  decree 
as  to  that. 

"  Now,  as  I  said  before,  the  first  question  for  us  to  consider  is, 
whether  that  is  the  meaning  of  the  testator,  whether  that  is  the  meaning 
to  be  collected  from  the  whole  of  the  will.  Having  regard  to  the  whole 
of  the  will,  it  seems  to  us  that  the  testator's  intention,  when  he  made  this 
will,  was  that  in  the  event  of  his  two  half-brothers  (or  either  of  them) 
living  at  the  time  of  his  death,  having  male  issue,  the  estate  should  go  to 
them  in  equal  moieties,  but  in  the  event  of  either  of  them  dying,  with 
reference  to  their  issue,  in  the  same  condition  that  the  testator  was,  that 
is  to  say,  leaving  no  son,  his  own  daughter  should  take  the  estate  in  pre- 
ference to  the  daughters  or  widow  of  his  half-brothers  ;  but  all  words,  so 
far  as  we  can  ascertain,  indicate  that  his  intention  was,  that  the  estate, 
when  vested  in  his  half-brothers,  should  be  an  absolute  estate  and  all 
that  he  had  to  give  ;  but  that  in  the  event  of  their  not  having  any  sons  at 
the  time  of  their  death  the  estate  should  revert  to  the  son  or  sons  of  his 
daughter,  and  that  they  should  take  the  same  estate  as  the  testator's 
half-brothers  would  have  taken  in  the  first  instance. 

"  Let  us  examine  what  the  words  are  from  which  we  come  to  that  con- 
clusion. It  is  necessary  that  there  should  be  a  verbal  criticism  of  the 
language  employed.  The  first  devise  is  the  devise  of  the  income  to  the 
daughter,  and  as  to  that,  as  I  have  said  before,  there  is  no  dispute  ;  and 
then  comes  a  direciton  to  the  trustees,  that  upon  the  death  of  the  daughter 
[387]  they  are  to  pay  over  any  cash  that  there  may  be  in  existence,  and 
assign  and  convey  the  residue  of  the  estate  to  his  two  half-brothers.  It 
seems  to  us  that  the  very  use  of  the  word  '  pay  '  indicates  that  the  in- 
tention of  the  testator  was  that  the  interest  which  the  brothers  were  to 
take  with  the  property  so  handed  over  to  them  was  the  entire  interest  in 
the  property  at  the  time.  The  fact  of  the  trustees  handing  over  the  cash, 

(1)  I. A.  Sup.  Vol.   47  =  9B.L.R.  377, 
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and  conveying    the  estate    to   the    half-brothers   of    the    testator    is  incon-         1888 
sistent  with    their  handing  over   anything  else  than  the    whole  estate  ;  and     Nov.  24. 
therefore  the  use   of  the  words  '  to  the   heir  or  heirs    male  of  their  or  either         ~ 
of  their   body,'    is    inconsistent   with    that  view,    if  it   has   a   tendency  to 
limit  that  estate  in  any  way.  'IL< 

"  But  when  one  comes  to  examine  these  words  closely,  so  far  from  their     ie  C.  383 
being  inconsistent    with,  they  rather  support  that  view  of   the  meaning  of      (P.C.)  = 
the  other    words,  and   for  this  reason.     As    I  said    before,  the    property  is  *    '•*•  29== 
to  be  paid    and  conveyed  absolutely  to  the    persons  who    may  be  found  en-        90=5"* 
titled  to  it  by  the  first  words  of  this   clause,  and  it  appears  that  the  persons    Sar.  P.C.J. 
who,  if  they    were  living,  were  to  be   the  recipients  of    the  estate,  were  the        285. 
two  half-brothers   of  the   testator,  and  then  comes  the    words  '  to   the  heir 
or  heirs    male  of   their  or  either  of  their    body, '  but   there  are    after  these 
words  no    words  of   limitation  or   exclusion  ;    therefore,    it  appears    to  be 
pretty  clear   that  the   estate   which    was   under    any  circumstances    to  be 
conveyed    to    the  sons    of    the   two    half-brothers    was    to    be   an    abso- 
lute estate,    because,  as    I    said  just  now,    there  is  -  no   attempt  to    limit  it 
in  any  way.     This  shows  that  the  intention  was  that  whenever  this  estate 
was    conveyed  from    his   own  trustees    to    his    half-brothers   who    might 
be  alive,  or   to  their  or   either  of  their  male    descendants,  it    was   to  be  an 
absolute  estate  as  soon  as  it  became  vested  in  them. 

"  Then  the  question  arises  what  effect  ought  to  be  given  to  the  words 
which  follow  the  word  '  body,'  '  in  failure  of  which  in  trust  to  give  the  same 
to  the  son  or  sons  of  my  said  daughter,'  and  whether  if  we  attempt  to  give 
effect  to  them  by  giving  effect  to  the  view  which  we  have  formed  of  the 
general  meaning  of  this  devise,  we  shall  contravene  any  rule  of  law. 

"  As  I  said  before,  the  meaning  of  the  first  clause  in  our  opinion  is, 
that  this  estate  is,  upon  the  death  of  the  daughter,  to  be  given  absolutely 
to  these  two  half-brothers  of  the  testator,  subject  to  anything  that  comes 
after.  It  appears  from  the  Tagorc  case,  as  I  said  just  now,  that  if  that  is 
a  limited  estate  in  the  sense  that  it  is  an  attempt  to  give  anything  to  one 
then  unborn,  the  devise  to  that  person  would  be  invalid.  But  it  is 
established  by  the  case  of  Bhoobun  Mohini  Debia  v.  Hu-rnsh  Chundev 
Chowdhvy  (1),  and  other  cases  besides,  that  although,  according  to  Hindu 
law,  it  is  illegal  to  attempt  to  give  an  estate  to  a  person  not  in  being,  and 
that  the  estate  which  must  be  given  to  the  first  recipient  must  be  the 
entire  estate  of  the  testator,  it  is  competent  to  a  Hindu  in  making  his  will 
to  make  a  provision  that  the  estate  which  he  creates  and  gives  to  the 
recipient  of  his  bounty  [388]  may  be  divested  or  defeated  by  something 
which  takes  place  after.  That  is  established  by  this  case,  it  is  admitted  by 
Mr.  Evans  and  Mr.  Kennedy,  and  may  be  taken  as  absolute  law. 

"  Under  these  circumstances,  it  seems  to  us  that  this  will  may  be  read 
as  carrying  out  what  we  consider  to  be  the  true  intentions  of  the  testator ; 
which,  as  I  have  before  said,  we  think  was,  that  in  the  event  of  his 
two  half-brothers  having  at  the  time  of  their  death  male  descendants, 
they,  if  alive,  or  their  families  as  representing  them,  if  dead,  should  take 
the  fee  of  this  property,  but  that,  in  the  event  of  their  having  no  male 
descendants  at  the  time  of  their  death,  the  estate  should  be  divested,  and 
go  over  to  the  son  or  sons  of  his  daughter  ;  and  that  we  think  can  be 
carried  out  on  the  law  as  laid  down  in  the  .case  of  Bhoobun  Mohini  Debi 
without  prejudice  to  any  rule  of  Hindu  law. 

(1)4C.  23  =  5  I.A.  138. 
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1888  On  this  appeal,— 

Nov.  24.  Mr.  y.  Graham,  Q.C.,  and    Mr.  R.  V.  Doyne  (Sir    Horace    Davy,  (J.C., 

p  with  them)  appeared  for  the  appellant. 

FRIVV  Mr   T   Ht  Cowie    QC    and  Mn  j    Pitt-Kennedy,  for   the  six    sons  of 

COUNCIL.  theappeliant. 

16  C.  383  Mr.J.Rigby,    Q.C.,  and    Mr.   /.  D.    Mayne,    for  the    respondents,  Nil 

(P.C.)=       Krishna  and  Benoy  Krishna. 

16  LA.  29=  Mr.    /.    Graham,    Q.C.,     and    Mr.  R.  V.     Doyne,   for     the     appellant, 

13  Ind.jJur.  submitted  that  the  judgment  of  the  High  Court  did  not  give  due  weight 
Sar  P~G  J  *°  *ne  mamfest  intention  of  the  testator  to  exclude  in  every  event  females 
283*.  '  '  from  the  line  of  succession,  as  shown,  not  only  by  the  words  "  heir  or  heirs 
male  of  their  "  (i.e.,  his  half-brothers')  "  or  either  of  their  body,"  but  also  by 
the  words  which  followed,  viz.,  «« in  failure  of  which  in  trust  to  give  the 
same  to  the  son  or  sons  of  my  daughter."  These  bequests  were 
made  with  the  intention  of  impressing  on  the  testator's  estate  a  mode  of 
devolution  declared  in  the  judgment  in  the  Tagore  case  (1)  to  be  contrary  to 
Hindu  law,  and  therefore  void,  it  was  not  the  intention  of  the  testator  to 
give  to  his  half-brothers  an  absolute  estate  subject  to  defeasance  in  the 
event  of  they  or  either  of  them  dying  without  leaving  male  issue  ;  but  he 
intended  to  give  them  estates  which  should  descend  to  their  heirs  male 
only,  excluding  the  female  line.  The  estate  of  inheritance,  then,  which  the 
testator  tried  to  create,  was  inconsistent  with  Hindu  law,  and  the  bequest 
could  not  take  effect,  at  all  events,  [389]  for  more  than  the  lives  of  the 
half-brothers  respectively.  It  would  be  contrary  to  the  words  of  the  will 
to  make  the  estates  of  the  half-brothers  descend  upon  their  heirs  general, 
and  a  gift  such  as  this,  which  was  what  in  English  law  would  be  called 
an  estate  tail,  must  be  cut  down  to  a  gift  of  a  life  estate,  as  it  could  not  by 
any  construction  be  expanded  into  a  gift  of  the  absolute  estate. 

They  referred  to  the  Tagore  case  (1)  and  Tarakeswar  Roy  \.  Shoslii 
Shikureswav  Roy  (2). 

Mr.  T.  H.  Cowie,  Q.C.,  and  Mr.  J.  Pitt-Kennedy  for  the  sons  ot  the 
appellant,  were  in  the  same  interests,  maintaining  the  invalidity  of  .the 
bequest  to  the  heirs  male,  and  asking  for  costs  out  of  the  estate. 

Mr.y.  Rigby,  Q.C.,  and  Mr.  J.  D.  Mayne  contended  that  the  High 
Court  had  been  right  in  holding  that  the  testator's  half-brothers  took  an 
absolute  estate  defeasible  only  on  their  dying  without  male  issue  living  at 
their,  deaths  respectively.  If  effect  were  given  to  the  construction.. for 
which  the  appellant  contended,  certain  important  words  in  the  will  would 
not  receive  their  full  force  and  meaning.  Those  words  were  directory,  viz., 
"to  pay,  assign,  and  convey,"  and  showed  that  the  trustees  were  to  make 
over  the  corpus  of  the  estate  absolutely.  Again,  it  was  assumed,  in  the 
argument  for  the  appellant,  that  the  bequest,  "  and  to  the  heirs  male  of 
their  or  either  of  their  body,"  were  words  of  limitation,  and  that  the  be- 
quest was  not  one  of  purchase,  to  use  a  term  of  the  English  law,  to  the  first 
taker.  But  to  make  this  assumption  was  to  introduce  the  rule  in  Shelley's 
case  (3),  a  course  most  strongly  to  be  deprecated  in  construing  a  Hindu 
will.  The  words  "heirs  male,  &c.,"  were  not  words  of  limitation,  and  they 
should  be  struck  out  altogether  ;  with  the  result  that  the  gifts  were  abso- 
lute in  the  first  instance.  This  case  was  distinguishable  from  the  Tagore 
case  (1),  in  which  the  first  estate  was  one  for  life;  it  being  here  an 
estate  to  the  half-brothers  with  a  devise  over  to  a  class,  viz.,  those  who 
might  answer  the  description  of  the  heirs  of  their  body.  The  latter 

(1)  LA.  Sup.  Vol.  47  =  9  B.L.R.  377.  (2)  10  I.A.  51  =  9  C.  952. 

(3)  1  Co.  96-a. 
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words  did    not   qualify     the     estate     given    to    the   father,    which    was  1888 

[390]  an  absolute  one  when    taken    apart   from   the  void  limitation  which  Nov.  24. 

followed  it.     Tarakeswar   Roy  v.  Shoshi  Shikareswar   Roy  (1)    supported  the  ~ 

respondents'  case.     The  estate  created  in  the    half-brother  was  no  unusual  PKIVY 

one,  and  that  estate  should  receive   effect    by  the  will  being   re-moulded  in  COUNCIL. 

accordance    with    the   testator's   views.     They   referred   also   to    Bhoobun  i6~C~383 

Mohini  Debia  v.  Hurrish    Chundev   Chowdhry   (2),    and    Baker  v.  Tucker  (3).  (p.c'.)  = 

Mr.  7.  Graham,  0.  C.,  replied.  16  I.A.  29= 

13  Ind.  Jur. 
JUDGMENT.  90=5 

Sar.  P.C.J. 

Their  Lordships'  judgment  was  delivered  by  285. 

LORD  HOBHOUSE. — The  question  in  this  case  arises  from  a  rather 
obscure  passage  in  the  will  of  Raja  Jadubindro  Krishna,  who  disposed  of 
the  residue  of  his  estate  in  the  following  terms  : — 

"  I  give  devise  and  bequeath  the  residue  of  my  real  and  personal 
estate  both  joint  and  self-acquired  unto  my  executors,  in  trust  to  pay  the 
rents  issues  profits  and  income  thereof  unto  my  said  daughter  during  her 
lifetime,  and  after  her  death  in  trust  to  pay  assign  and  convey  the  residue 
of  my  estate  real  and  personal  to  my  half-brothers  Rajas  Nripendro 
Krishna  Bahadur  and  Narendro  Krishna  Bahadur  in  equal  moieties  and 
to  the  heir  or  heirs  male  of  1  their  or  either  of  their  body,  in  failure  of  which 
in  trust  to  give  the  same  to  the  son  or  sons  of  my  said  daughter." 

The  willis  dated  25th  March  1851.  The  testator  died  in  1852.  His 
daughter,  who  was  his  only  child,  is  the  plaintiff  and  appellant  in  this 
suit.  She  has  six  sons,  all  born  after  the  testator's  death.  His  brothers 
both  survived  him.  One  of  them,  Nripendro,  has  died,  leaving  only  two 
sons,  both  born  after  the  testator's  death,  The  other,  Narendro  is  living. 
He  had  three  sons  born  in  the  lifetime  of  the  testator,  of  whom  one  is 
dead  and  two  are  living,  and  four  other  sons  born  after  the  testator's  death. 
The  defendants  and  respondents  in  this  suit  are  Narendro,  the  surviving 
brother  ;  his  six  surviving  sons,  and  the  representative  of  the  one  who  has 
died  ;  the  two  sons  of  Nripendro,  who  are  also  his  executors  ;  and  the  six 
sons  of  the  [391]  plaintiff.  Every  person  therefore  who  could  possibly 
claim  an  interest  under  the  residuary  gift  is  a  party  to  the  suit. 

The  plaintiff  contends  that  the  residuary -gift  is  in  valid,  except  so  far 
as  it  confers  life  interests  on  herself  and  her  uncles,  and  that  on  the  death 
of  Nripendro  the  moiety  of  the  estate  designed  for  him  or  his  heirs  male 
became  vested  in  her  as  her  father's  sole  heir.  The  adverse  contention  is 
that  the  gifts  is  made  absolute  to  each  of  the  testator's  brothers,  defeasible 
only  in  events  which  have  not  happened,  viz.,  in  each  case,  the  death  of 
the  brother  without  leaving  male  heirs  of  his  body  then  living.  The  High 
Court  had  adopted  the  latter  view  of  the  case,  and  have  dismissed  the  suit. 
From  their  decree  this  appeal  is  brought. 

The  view  of  the  High  Court  has  been  supp'orted  by  the  Counsel  for 
the  respondents,  the  brothers'  families,  who  expressly  stated  that  their 
argument,  though  endeavouring  to  amplify  and  illustrate  the  High  Court's 
view  must  be  taken  as  not  departing  from  it.  The  High  Court  considered 
that  the  true  intention  of  the  testator  was  that  in  the  event  of  his  two 
half-brothers  having  at  the  time  of  their  death  male  descendants,  they,  if 
alive,  or  their  families  as  representing  them  if  dead,  should  take  the  fee 
of  this  property  ;  but  that  in  the  event  of  their  having  no  such  descendants 

(1)  10  I.A.  51  -9  C.  942.  (2)  4  C.  23  =  5  I.A.  138.  (3)  H.L.C.  106. 
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1888       at  the  time  of  their   death,    the   estate    should   be   divested    and  go  over  to 
Nov.  24.     the  son  or  sons  of  his  daughter." 

This   conclusion    is  rested,    first,    on   the    direction   to  the  trustees  to 

PRIVY       «  pav>  assign,  and  convey,"  which,  it  is  said,    shows   that  the  whole  estate 

COUNCIL.    js  to  ke  dealt  wjth  .  secondly,  on   the  circumstance  that    no   words  of  limi- 

16~JC~383     tation  or  exclusion  are  attached   to   the   expression    «  heir  or  heirs  male  of 

(P.C.)  =      ms   or   tne'r    body;"   and,   thirdly  on  a   view    of   the  law  which  is  stated 

16IJL29=   thus:— 

13  Ind.  Jur.  ,«  j^  appears  from  the  Tagove    case   (1)   as  I    said  just  now,  that  if  that 

S  ^P  C  J  [tne  o*fr  to  tne  brothers]  is  a  limited  estate  in  the  sense  that  it  is  an 
285.  attempt  to  give  anything  to  one  then  unborn,  the  devise  to  that  person 
would  be  invalid.  But  it  is  established  by  the  case  of  Bhoobun  Mohini 
Debia  v.  Hnvish  Chundev  Chowdhvy  (2)  and  other  cases  besides,  that, 
although  according  to  Hindu  law  it  is  illegal  to  attempt  to  give  an  estate 
to  a  person  not  in  being,  and  that  the  estate  which  must  be  given  to  the 
first  recipient  must  be  the  entire  estate  of  the  testator,  [392]  it  is  compe- 
tent to  a  Hindu  in  making  his  will  to  make  a  provision  that  the  estate 
which  he  creates  and  gives  to  the  recipient  of  his  bounty  may  be  divested 
or  defeated  by  something  which  takes  place  after.  That  is  established  by 
this  case,  it  is  admitted  by  Mr.  Evans  and  Mr.  Kennedy,  and  may  be  taken 
as  absolute  law." 

The  rules  of  law  thus  stated  do  not  bear  directly  on  the  decision  of 
the  High  Court,  because  in  their  view  the  will  does  not,  as  events  have 
turned  out,  purport  to  confer  any  interest  on  an  unborn  person,  or  any 
gift  over  on  a  contigency,  but  it  leaves  gifts,  made  absolute  in  the  first  in- 
stance, undisturbed  by  subsequent  events.  But  the  whole  construction  of 
the  will  has  been  argued,  quite  properly,  with  reference  to  these  rules. 
It  is  important  to  have  them  accurately  stated.  And  their  Loidships  find 
that  the  statement  of  the  High  Court  requires  some  qualifications. 

The  T  a  gore  case  decides  not  only  that  a  devise  to  a  person  unborn 
is  invalid,  but  that  an  attempt  to  establish  a  new  rule  of  inheritance  is 
invalid,  which  is  more  germane  to  the  present  case.  There  is  no  rule  that 
the  first  recipient  must  take  all  the  interest  possessed  by  the  testator,  for 
limited  interests  are  common  enough.  The  rule  is  that  if  a  Hindu  donor 
wishes  to  confer  an  estate  of  inheritance,  it  must  be  such  a  one  as  is 
known  to  the  Hindu  law,  which  an  English  estate  tail  is  not.  In  stating 
the  rule  relating  to  the  defeasance  of  a  prior  absolute  interest  by  a  subse- 
quent event,  it  is  important  to  add,  first  that  the  event  must  happen,  if 
at  all,  immediately  on  the  close  of  a  life  in  being  at  the  time  of  the  gift, 
as  was  laid  down  in  the  Mullick  case  (3) ;  and  secondly,  that  a  defeasance 
by  way  of  gift  over  must  be  in  favour  of  somebody  in  existence  at  the 
time  of  the  gift,  as  laid  down  in  the  Tagore  case. 

The  case  of  Bhoobun  Mohini  conforms  to  all  these  rules.  There  was 
no  gift  over  in  that  case.  The  donor  made  a  gift  to  his  sister  Kasiswari 
in  vernacular  terms,  which,  though  peculiar  and  referring  only  to  lineal 
heirs,  this  Committee  held  to  be  identical  in  effect  with  other  terms  well 
known,  and  often  used  by  Hindu  donors  who  intend  to  pass  the  whole 
inheritance,  though  they  mention  only  children  or  issue.  Then  he  said,  "  No 
other  heir  shall  be  entitled."  This  was  held  to  mean  that,  if  Kasiswari 
[393]  died  leaving  no  issue  then  living,  her  interest  was  to  cease.  In 
effect  the  construction  was  that,  if  Kasiswari  left  issue,  the  absolute 


(1)  I. A.  Sup.  Vol.  47=9  B.L.R.  377.  (2)  4  C.  23  =  5  I. A.  138: 

(3)  Soorjeemoney  Dossee  v.  Penobundhoo  Mullick,  9  M.I. A.  123. 
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interest  given   to  her  in  the  first  instance  was  to  remain  unaffected,  but  if        1888 
she    left    none,    it    was   cut   down    to   a   life    interest.     In  the  latter  case     Nov-  24- 
nothing   had   passed   from  the  donor  but   the  life  interest,  and  when  that       p^jvv 
was  spent,  he  or  his  heir  would  lawfully  re-enter.  COUNCIL 

Upon  the  construction  of  this  will,  their  Lordships  are  unable  to  find 
anything  which  point  s   to  the   death  of  the  brothers  as  the  time  for  ascer-     16  C.  383 
taining  in  what  way  the  property  is  to  be  disposed  of.  The  life  of  the  daughter     (P-C.)  = 
is  the    period   for    which    the   trust   continues  ;  it  is  on  her  death  that  the  16  }•*•  29= 
trustees   are   to   pay,   assign,  and  convey  ;  and  the  question  is,  to  whom  ?        90= 5  "P 
The    payment,    &c.,  is  contemplated  as  a  single  act  to  be  performed  at  one    Sar.  P.C.J. 
moment  of  time,  and  that  time  is  the  death  of  the  daughter.     The   expres-         285. 
sion  "  pay,   assign  and  convey"  is  important  to  show  as  much  as  that,  but 
their  Lordships  do  not  enter   upon  any  discussion,  such  as  has  taken  place 
in  England,  as  to  the  effect  of  such  words  upon  the  nature  of  the  gift  over. 
They    treat   the    will   in   the  same  way  as  if  the  testator  had  said  that,  on 
his    daughter's   death,    the    property  was  to  be  held  in  trust  for,  or  that  it 
should  go  over  to,  his  brothers  and  the  other  donees. 

To  whom  then  is  the  conveyance  to  be  made  ?  None  is  directed  except 
to  the  brothers  in  equal  moieties  and  to  the  heir  or  heirs  male  of  their  or 
either  of  their  bodies  (or,  in  simpler  words,  to  the  brothers  and  their  heirs 
male  respectively  in  equal  shares),  on  failure  of  which  to  the  sons  of  the 
daughter.  Their  Lordships  cannot  see  where  the  absolute  gift  of  the  pro- 
perty to  the  brothers  comes  in.  It  is  given,  not  to  them,  but  to  them  and 
their  heirs  male.  Why  should  the  words  "  heirs  male"  be  introduced  at 
all,  if  an  estate  descendible  to  heirs  general  has  previously  been  given  ? 
The  words  must  mean  either  that  the  estate  of  inheritance  given  to  the 
brothers  is  a  qualified  one,  or  that  the  heirs  male  are  to  take  somehow  by 
way  of  direct  gift  from  the  testator. 

The  latter  of  these  two  alternative  can  only  be  reached  by  reading 
the  word  "and"  as  if  it  was  "or."  Indeed  one  [394]  passage  of  the 
judgment  looks  as  if  this  construction  was  in  the  minds  of  the  learned 
Judges.  They  point  out  that  no  words  of  limitation  are  attached  to  the 
words  "heirs,  &c. "  And  they  add,  "This  shows  that  the  intention  was 
that  whenever  the  estate  was  conveyed  from  his  own  trustees  to  his 
half  brothers  who  might  be  alive,  or  to  their  or  either  of  their  male  des- 
cendants, it  was  to  be  an  absolute  estate  as  soon  as  it  became  vested  in 
them."  This  cannot  refer  merely  to  the  circumstance  that  in  making  the 
conveyance  after  the  daughter's  death  it  might  be  necessary,  if  the 
brothers  themselves  were  dead,  to  convey  to  their  heirs,  because,  on  the 
hypothesis  of  an  absolute  interest  in  the  brothers,  the  conveyance  would 
be  to  the  heirs  general,  or  it  might  be  to  the  alienees,  not  to  the  male 
descendants. 

The  absence  of  words  of  limitation  after  the  words  "  heirs,  &c.,"  does 
not  appear  to  their  Lordships  to  be  of  much  significance ;  but,  as  far  as  it 
goes,  it  rather  favours  the  appellant's  than  the  respondents'  construction, 
because  if  "  heirs,  &c.,"  are  themselves  words  of  limitation,  words  of 
limitation  attached  to  them  would  be  inappropriate,  otherwise  they  would 
be  appropriate,  and  they  would  tend  to  show  that  the  "  heirs  "  were  objects 
of  direct  gift. 

But  upon  putting  it  to  Mr.  Rigby  whether  he  claimed  to  read  the 
word  "  and  "  in  a  disjunctive  sense,  he  at  once  disclaimed  any  such 
contention  ;  and,  indeed,  it  is  obvious  that  there  are  great  difficulties  in  the 
way  of  such  a  construction,  even  if  it  would  better  the  position  of  the 
respondents. 
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1888  Their   Lordships   therefore  find  that   the   first  of  the  two  alternative 

Nov.  24.     constructions   is   the  only  possible  one.     The  will  is  composed  in  English  ; 

PRIVY       *ne  draftsman    seems  to  have   had  a  smattering  of  English    real   property 

COUNCIL.    ^aw  '    ne   clearty   knew  there    was  a  difference  between  a  son  and  an  heir 

male   of  the  body  ;  and  apparently  he  had  English  dispositions  of  property 

16  C.  383     in   his   eye.     This  seems  to  be  an  attempt  of  a  kind  not  infrequent  among 

(P.C.)=       Bengal   zemindars   of   late   years   to   introduce   English    estates   tail  into 

H  '•*•  29=   Hindu  property  which  the  law  will  not  allow.     At   all   events   their    Lord- 

gols    '  ships   must  construe  the  words  in  their  plain  and  obvious  sense  ;  and  find- 

Sar.  P.C.J.    ing    no   gift  the   brothers,  except  that  which  orders  a  conveyance  to  them 

285.         and  the  heirs  male  of  their    bodies,  they  hold  that  the  intention  was  to  con- 

fer  on  them  an  estate  of  inheritance  resembling  [398]  an  English  estate  in 

tail    male.     That   cannot  take  effect.     But  the  testator  intended  to   benefit 

his   brothers    personally  ;  and  his  gift  to  them  and  their  heirs  male  would, 

if    valid,  have   carried  with  it  the  enjoyment    by    each  of  his  share  during 

his   life.     They   think   that   this  intention,  though  it  is  mixed  up  with  the 

intention    to  give   an   estate    tail,  may  lawfully  take  effect,  as  was  held  in 

the  case  of  Tavakesivav  Roy  \.  Shoshi  Shikar  es  way  Roy  (1). 

Whether  the  words  which  introduce  the  gift  over,  "  in  failure  of  which" 
import  a  general  failure  of  the  brothers'  issue,  is  a  point  on  which  we  need 
not  speculate.  It  is  possible  that  the  draftsman,  following  English  models, 
intended  to  give  a  remainder  after  an  estate  tail  ;  it  is  also  possible  that 
he  was  only  thinking  of  the  contingency  that  at  the  daughter's  death,  when 
the  trustees  came  to  convey,  they  might  find  neither  brothers  nor  issue  of 
brothers  in  existence.  In  the  first  case  the  gift  fails  with  the  estate  tail 
after  which  it  is  limited  ;  and  in  either  case  the  gift  fails,  because  the 
daughter's  sons,  being  unborn  at  the  testator's  death,  are  incapable  of 
taking  anything  from  him. 

It  is  suggested  that  a  Court  of  construction  may  hold,  in  favour  of 
the  intention,  that  a  fee  simple  or  absolute  interest  is  conferred  by  inapt 
words  or  dispositions,  just  as  in  English  law  an  estate  tail  is  often  held  to 
be  conferred  by  inapt  words  or  dispositions,  because  it  comes  nearest  to 
affecting  the  actual  intention  of  the  testator.  But  if  this  testator  intended 
not  to  give  an  absolute  interest,  which  their  Lordships  hold  to  be  clear 
from  his  introduction  of  heirs  male,  it  is  impossible  to  say  that  his  intention 
is  more  defeated  by  the  law  which  cuts  down  his  gift  in  tail  to  a  life 
interest,  than  it  would  be  by  straining  the  will  to  give  an  absolute  interest, 
in  which  case  the  property  might  pass  away  from  the  family  to  a 
mortgagee,  or  a  general  creditor,  or  a  strange  donee.  Their  Lordships  would 
not  be  justified  in  taking  any  such  liberty  with  the  will. 

The  plaintiff  prays  for  a  declaration  of  rights,  for  possession  of  a  moiety 
of  the  property,  for  a  partition,  and  for  the  appointment  of  a  trustee.  The 
decree,  after  declaring  the  rights,  gives  directions  as  to  the  appointment 
of  a  trustee  and  the  continuance  of  a  receiver.  Except  as  aforesaid  it  dis- 
misses the  suit.  Their  [396]  Lordships  are  of  opinion  that  the  decree 
should  be  discharged  so  far  as  it  declares  the  rights  of  the  parties,  and  so 
far  as  it  dismisses  the  suit.  Instead  of  the  portion  discharged  there  should 
be  declarations  that,  according  to  the  true  construction  of  the  will,  the 
gift  of  the  residue,  so  far  as  it  purports  to  confer  an  estate  of  inheritance 
on  the  testator's  half-brothers  and  the  heirs  male  of  their  bodies,  is  con- 
trary to  law  and  is  void  ;  that  in  the  events  which  have  happened  the  gift 
to  the  sons  of  the  plaintiff,  the  testator's  daughter,  is  incapable  of  taking 

(1)  10  LA.  51  =  9  C.  952. 
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effect ;  that  each  of  the  testator's  half-brothers  took  an  estate  for  his  life  in 
one  moiety  of  the  residue  in  remainder  expectant  on  the  death  of  the 
plaintiff;  and  that,  on  the  death  of  Raja  Nripendro  Krishna  Bahadur,  the 
inheritance  of  his  moiety  devolved  on  the  plaintiff  as  her  father's  heir  in 
remainder  immediately  expectant  on  her  own  life  estate  under  the  will,  and 
she  therefore  became  entitled  in  possession  to  one  moiety  of  the  residue. 
The  High  Court  should  place  her  in  possession  of  that  moiety,  and  should 
take  steps  to  effect  a  partition  if  either  of  the  parties  desires  it. 

As  regards  costs,  the  High  Court  thought  it  just  that  the  several 
parties  should  bear  their  own.  Their  Lordships  think  that  the  rights  of 
all  parties  under  this  perplexing  will  could  not  have  been  settled,  as  by 
this  decree  they  will  be,  without  bringing  before  the  Court  all  parties  for 
whom  the  will  expressly  designed  gifts,  or  who,  by  a  reasonable  construc- 
tion, could  claim  them.  The  suit,  or  some  like  suit,  was  absolutely 
necessary,  and  it  is  not  too  extensively  framed.  The  case  is  one  in  which 
it  is  just  to  pay  the  costs  of  all  parties  out  of  the  residue  in  dispute.  The 
decree  therefore  should  be  varied  on  this  point  also.  In  all  other  respects 
it  should  be  affirmed.  Their  Lordships  will  deal  in  the  same  way  with 
the  costs  of  this  appeal. 

They  will  humbly  advise  Her  Majesty  in  accordance  with  this  opinion. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Messrs.  Watkins  &>  Lattey. 

Solicitors  for  the  respondents,  the  Coomars — Nilkrishna  and  Benoy 
Krishna  :  Messrs.  Law  ford,  Waterhouse  £*  Law  ford. 

Solicitors  for  the  respondents,  the  Mittras  (sons  of  the  appellant) : 
Messrs.  Watkins  t~  Lattey. 


16  C.  397  (P.C.)  =  16  I.A.  71  =  13  Ind.  Jur.  93  =  5  Sar.  P.C.J.  299  = 
Raflque  and  Jackson's  P.O.  No.  108. 

[397]  PRIVY  COUNCIL. 

PRESENT  : 

Lord  Fitzgerald,  Lord  Hobkouse,  Sir  R.  Couch,  and 
Mr.  Stephen,  Woitlfe  Flanagan. 

[On  appeal  frwn  the  Court  of  the  Judicial  Commissioner  of  Ottdh.] 


1888 

Nov.  24. 

PRIVY 

COUNCIL. 

16  C.  383 


16  I.A.  29  = 
13  Ind.  Jur. 

90=5 
Sar.  P.C.J. 

285. 


SHANKAR  BAKSH  (Defendant)  v.  HARDEO  BAKSH  AND  OTHERS 
(Plaintiffs).      [13th,  14th  and  15th  November,  1888.] 

Hindu  law — Partition — Inheritance  of  talukdari  estate  in  Oudh — Sanad  recogniz- 
ing primogeniture,  Effect  of  as  to  existing  rights  of  inheritances-Shares  held 
by  members  of  family — Mesne  profits  on  specific  and  definite  shares. 

The  ordinary  rule  is  that  if  persons  are  entitled  beneficially  to  shares  in  an 
estate  they  may  have  partition.  Although  in  a  suit 'for  the  partition  of  joint 
family  estate,  where  the  head  of  the  joint  family  does  not  account  for  the  profits, 
under  the  ordinary  Hindu  law,  mesne  profits  'are  not  recoverable,  it  is  not  so 
where  the  family  has  been  living  under  a  clear  agreement  that  the  members  are 
entitled,  not  as  an  ordinary  Hindu  family,  but  in  specific  and  definite  shares.  If 
the  enjoyment  of  those  shares  is  in  any  way  disturbed,  the  right  to  sue  for  profits 
will  arise,  as  well  as  the  right  to  partition. 

A  talukdari  estate  which,  before  and  after  annexation,  was  subject  to  the 
common  Hindu  law  of  Oudb,  viz.,  the  Mitakshara  was  restored,  after  the  general 
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1888  confiscation  of  1858.  to  the  family,  which  received  a  sanad  recognizing  the  shares 

Nov.  15.  of  its  members.     At  the  same  time,  a  grant  was  made  to  the    head    of   the   family 

as   talukdar   of. two   other    villages,  and  to  him  afterwards,  in  1861.  was  issued  a 

PRIVY  primogeniture  sanad  of  the  above  talukdari  estate.     The  sanad  could  not  prevail 

Co  against  the  family  rights  of  inheritance  ;  and  effect  was  given  to   family   arrange- 
ments with  the  same  result  as  regards  the  two  villages. 

16  C.  397  On  tne  contention  that  the  family,  by  the  effect  of  the  sanads,  was  to  have  one 

(P.C.)  =  head  and  sole  manager  in  the  talukdar,   who,    being   accountable  to    the   junior 

16   I  A*  71=  members   for   their   shares   of    the  profits,  was  alone  to  hold  the  entire  estate  by 

13  Ind'  Jur  primogeniture  :  Held,  that  this  kind   of   managership   was  entirely   unknown   to 

93  =  5  the   common    Hindu    law   of    Oudh ;   and  that,   apparently,    the   Oudh    Estates 

Sar   P  C  J  ^ct>  1869,  did  not  contemplate  any  such    thing.     At  all   events   there   must   be 

299=  clear   arrangements,    such   as   were   not   found   here,   to  establish  and  prove  its 

Rafique  &  existence.    Partition  was,  accordingly,  decreed  to  the  members  of  the  family  suing 

Jackson's  for  it- 

P.O.  No.  108.  Pirthi  Pal  Singh  v.  Jawahir  Singh   (1),   as   to   the  right   to  partition   of  a 

talukdari  estate,  referred  to  and  followed  :  also  the  same  case  in  regard  to  profits 
where  the  members  of  a  family  are  entitled  to  specific  and  definite  shares  not 
as  members  of  an  ordinary  joint  family. 

[R.,    15   B.    247   (256);    2   O.C.    213    (222);    26   A.    119  (P.C.)  =  8  C.  W.N.  201  (205)  = 
6  Bom.  L.R.  238  ;  16  B.  29  (38)  (E.B.) ;  21  B.  458;  9  Ind.  Cas.  76  (77).] 

[398]  APPEAL  from  a  decree  (12th  March  1883)  of  the  Judicial  Com- 
missioner, confirming,  after  a  remand  (27th  April  1882),  a  decree  (17th 
April  1881)  of  the  District  Judge  of  Sitapur. 

The  plaintiffs  in  the  suit  out  of  which  this  appeal  arose,  Hardeo 
Baksh,  Jagan  Nath  Singh,  and  Ganga  Baksh,  sued  for  separate  possession 
of  their  several  shares,  upon  partition  of  family  talukdari  estate,  together 
with  their  shares  of  profits  therein  for  the  Fasli  year  1288  ;  claiming  also 
their  shares  in  the  other  property  of  the  family. 

The  defendant,  Shankar  Baksh,  denied  their  right  to  partition,  alleging 
that  they  were  entitled  only  to  maintenance  out  of  the  profits  of  the 
talukdari  estate,  which  he  claimed  as  inherited  by  himself,  according  to 
the  rule  of  primogeniture  ;  the  latter  having  been,  as  he  alleged,  establish- 
ed by  sanad  in  regard  to  the  taluk. 

The  principal  question,  on  the  whole  case,  having  been  whether  the 
talukdari  estate  descended  to  the  eldest  son  alone,  or  was  subject  to 
division  into  shares,  in  the  course  of  this  appeal,  the  defence  on  which 
reliance  was  mainly  placed,  on  behalf  of  the  appellant  Shankar  Baksh, 
was  that,  notwithstanding  that  there  was  participation  between  the  mem- 
bers of  the  family  in  the  profits,  or  a  beneficial  interest  in  the  talukdari 
estate  to  that  extent,  their  rights  went  no  further,  and  that  by  the  effect 
of  the  primogeniture  sanad,  the  eldest  son  was  entitled  to  be  sole  talukdar, 
having  the  management  of  the  estate  in  his  hands,  subject  to  the  trusts 
for  the  benefit  of  the  other  members. 

On  the  annexation  in  1856,  a  talukdari  estate,  Rampur  Kalan,  in  the 
Sitapur  District,  was  settled  with  Anant  Singh,  Balwant  Singh,  Hardeo 
Baksh,  the  three  sons,  and  with  Jagan  Nath  Singh,  the  grandson  of 
Dariao  Singh,  a  Kanungo  in  Oudh.  After  the  Mutiny  settlement  was 
made  with,  and  a  sanad  dated  25th  October  1859  was  granted  to,  the 
same  four  persons.  At  the  same  time  separate  sanads  were  given  to 
Dariao  Singh  as  sole  talukdar  of  the  separate  villages  of  Saraiyan  and 
Piprawan,  which,  out  of  confiscated  lands  not  restored  to  the  previous 
owner,  were  granted  to  him  as  a  reward  for  his  services. 

In  1861,  Dariao,  having  received  the  circular  regarding  the  descent 
of  taluks  to  one  talukdar,  replied  that  the  taluk  [399]  Rampur  Kalan 

(1)  14  I.A.  37  =  14C.  493. 

. 
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was  held  by  the  family  in  shares,  also  recognised  by  the  sanad  of  1859,  and        1888 
that   there   was    no  occasion  for  a  new  one.     The  primogeniture  sanad,  to     Nov.  15. 
which  the  present  question  related,  was,  however,  sent  to  and   retained   by 

him.  _PRIVY 

On  the  2nd  September  1867  he  died  ;  and,  in  the  following  December,  Co'  AL' 
mutation  in  the  revenue  register  was  made  in  the  names  of  the  four  persons  .g  c  397 
above-named.  (P.C.)  = 

At  the  regular  settlement  the  shares   of   the   brothers   were   recorded  16  I.A.  71  = 

thus  :  Anant   Singh,   6   annas  ;  Bahvant  Singh,  5  annas  ;  Hardeo  Buksh,  13  ^nd<  ^ur< 

5  annas.  o         " 


On  3rd  November  1871  Balwant,  the  second  son,  died  ;  and    mutation        299  =  ' 
of   name   was   made   in   favour   of  his  two  sons,  Jagan  Nath  and  Ganga     Rafique  & 
Baksh,  on  the  application  of  Anant  Singh,  their  uncle.  Jackson's 

In  the  official  list  of  talukdars  down  to    1878,    the    names    of   all    the  PC-N°  108- 
sons   and   grandsons   of  Dariao  were  mentioned.     Anant  Singh,  the  eldest 
son,  died  on  llth  October  1879;    the   name   of    Shankar    Baksh,    his   son, 
being   entered    in  his  place  and  the  amount  of  his  share  being  recorded  as 
6  annas. 

In  or  about  1880  differences  arose  between  Shankar  Baksh  on  the  one 
side  and  Hardeo  Baksh  and  Jagan  Nath  on  the  other,  in  regard  to  the 
question  of  the  rule  of  inheritance  in  the  talukdari,  with  the  result,  after 
other  litigation,  that  the  present  suit  was  instituted. 

The  District  Judge  found  that  the  property  was  ancestral,  save  the 
two  villages  acquired  by  Dariao,  and  a  small  part  consisting  of  purchases 
by  the  family  :  also  that  the  whole  was  held  by  the  members  of  the  family 
in  specified  shares.  He  referred  to  the  cases  of  Hardeo  Baksh  v.  Jawahir 
Singh  (1),  adding  that,  apart  from  the  admissions  of  Dariao  Singh,  and  his 
son  Anant  Singh,  "  as  to  the  rights  of  the  plaintiffs,  their  names  are 
entered  in  the  khewats  as  recorded  proprietors,  and  these  papers  have  been 
attested  both  by  Dariao  and  Anant  Singh,  and  upon  that  point  there  is 
and  cannot  exist  any  dispute.  The  plaintiffs,  moreover,  are  in  possession 
up  to  the  present  date.  They  are  in  the  enjoyment  of  the  usufruct  accord- 
ing to  their  respective  shares  in  the  estate,  and  their  status  as  such  has 
never  been  once  disputed,  except  by  the  present  defendant." 

[400]  His  judgment  also  stated  the  following  :  — 

"  A  Commissioner  was  appointed  under  the  provision  of  s.  392,  Act 
X  of  1877,  to  make  a  local  investigation  as  to  the  exact  value  of  the 
moveable  property  appertaining  to  the  estate  as  well  as  the  profits  due  to 
the  plaintiffs  as  recorded  proprietors  according  to  the  shares  so  recorded. 
As,  however,  the  defendant  admitted  that  the  profits  claimed  by  the  plaint- 
iffs were  correct,  there  was  no  need  for  further  enquiry  upon  that  point, 
and  the  Commissioner's  enquiry  was  therefore  limited  to  the  moveable 
property  of  the  estate.  The  Commissioner's  report  upon  that  question  is 
full  and  satisfactory,  and  as  no  objections  have  been  raised  to  that  report, 
the  finding  of  the  Commissioner  will  be  accepted  as  correct  and  binding 
upon  the  parties  to  the  suit." 

The  District  Judge's  decree  was  '*  for  the  plaintiffs  to  the  extent  of  a 
10-anna  share  in  the  entire  estate,  Rs.  88,182  ;  moveable  property  of  the 
estate  Rs.  20,797  as  profits,  and  Rs.  12,065  debts  due  to  the  estate.  The 
partition  will  be  made  by  the  Collector  under  s.  265  of  Act  X  of  1877." 

On  the  defendant's  appeal,  the  suit  was  remanded,  under  s.  562,  Civil 
Procedure  Code,  by  the  Judicial  Commissioner,  for  the  evidence  of  some 

(1)  4  I.A.  178  =  3  C.  522, 
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1888        witnesses  tendered,  but  not  examined.     The  result  was   the   same   decree. 
Nov.  15.     The   Judicial   Commissioner  upheld  it,  in  a  judgment  of  which  the  material 
;          part  was  as  follows : — 

"  I  agree  with  the  District  Judge  that   the    fact  that   a    primogeniture 

"IL*    sanad    was   granted   to   Dariao   Singh   cannot  deprive  his  younger  sons  of 

16  C.  397     r'ghts  which  were  acknowledged  before  the  grant  of  that  sanad,   and  were 

(P.C.)=      admitted   and   recorded    in    the   settlement    papers   after  the  grant  of  that 

16  LA.  71  =  sanad. 

ISIntLJur.  "  All  the  evidence  tends  to  show    that,    though    the    members   of   the 

Sar  PCJ     farm'ty    n&d    agreed   as   to   the    manner   in    which  the  property  should  be 
299=  '  '    divided  if  a  separation  should  take  place,  they  continued  to  live   as  a    joint 
Rafique  &    family.     Had    Hardeo    Baksh,    for   instance,    had   no  share  in  the  estate, 
Jackson's    villages  would  not  have  been  purchased  in  his   name    from    the    profits   of 
F.C.No.  108.  ^e    estate.     But   the   maiu  contention  is  that,  after  the  declaration  of  defi- 
nite and  certain  shares,  the  joint   family   could    no   longer   exist  :    such    a 
declaration  being  incompatible  with  the  status  of  a  united  family. 

"  It  appears  to  me  that  the  intention  of  the  parties  must  be  looked  to. 
In  the  settlement  records  the  share  of  each  brother  was  recorded,  but  no 
separation  ever  took  place.  The  members  of  the  family  continued  to 
[401]  nve  together,  there  was  no  division  of  profits,  there  w .is  nothing 
in  fact  to  show  that  any  separation  of  right  or  of  property  took  place  or 
was  intended  to  take  place.  The  family  having  recorded  that  the  share 
of  the  elder  branch  should  be  6  annas  and  the  shares  of  the  younger 
branches  5  annas  each,  continued  to  live  in  union.  The  arrangement  could 
not  come  into  effect  till  the  family  separated.  Acting  on  this  arrangement 
the  plaintiffs-respondents  have  now  sued  for  their  share  as  representatives 
of  the  two  younger  branches,  not  for  their  legal  shares  as  three  members 
'  of  an  undivided  Hindu  family. 

"  I  am  of  opinion  that,  though  the  share  which  each  branch  should 
eventually  have  was  defined,  anything  like  an  actual  separation  of  right 
or  of  property  was  indefinitely  postponed,  and  that  the  family  still 
remained  joint  and  undivided. 

"  The  last  objection  is  that,  though  there  is  not  a  title  of  evidence  of 
appellant  having  any  moveable  property  in  his  possession,  the  lower 
Court  has  decreed  Rs.  88,182-5-6  on  this  account, — and  that  the  law 
did  not  authorize  the  Judge  to  delegate  his  function  by  appointing  a  Con- 
missioner  to  value  the  property. 

"It  appears  that  on  the  5th  July  1881,  the  District  Judge  appoint- 
ed a  Commissioner  under  s.  392  of  the  Civil  Procedure  Code,  to  ascertain 
the  value  of  the  moveable  property  referred  to  in  the  12th  issue,  which 
was  «  what  is  the  nature  and  value  of  the  moveable  property  in  the  whole 
estate'.  The  defendant's  agent  attended  the  Commissioner ;  it  has  not  been 
brought  to  my  notice  that  the  defendant  made  any  objection  to  the 
appointment ;  it  was  not  made  a  ground  of  appeal  in  the  first  appeal  ;  and  I 
do  not  see  that  the  appointment  was  contrary  to  s.  392  of  the  Code  of  Civil 
Procedure  which  empowers  the  Court  to  issue  a  commission  « for  the 

purpose    of ascertaining    the    market    value    of  any   property.'     The 

Commissioner  has  given  full  details  of  the  property,  and  no  objection  has 
been  taken  to  the  items.  I  disallow7  the  general  objection  and  uphold  the 
District  Judge's  finding  regarding  the  amount  to  which  the  plaintiffs- 
respondents  are  entitled  as  their  share  of  the  moveable  property." 

On  the  8th  September  1883  a  certificate  under  s.  600  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882)  was  granted  by  the  Judicial  Commis- 
sioner, On  the  13th  June  1884,  the  appellant  applied  to  withdraw  his 
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appeal,   and    to    have   back  the  security  bond  and  costs  deposited  by  him  ;        1888 
and  an  order  was  made  to  that  effect,  striking  the  application  for   leave   to     Nov.  15. 
appeal  off  the  file. 

On  the  16th  June  1884  the  appellant  applied  to  the    Judicial    Com-      FRIVY 
missioner    for    leave    to    proceed,    notwithstanding    the    above,    and    the    COUNCIL. 
respondents   were   called    upon  to  show  cause  why  this  application  should    lg  c   3g~ 
not  be  granted.     They  urged  that  the  case  having  been  struck  off,  the  case     (p.c.)  = 
was  not  then  within  the  competency  of  the  Court  to  deal  with.  16  I. A.  71  = 

[402]  On    the  28th  July  1884,  the  Judicial  Commissioner  made  an  *3  Ind.  Jur. 
order  in  the  applicant's  favour,  giving  his    reasons.     They   were   that   a    gai^PCJ 
ruling    of   the    Full    Bench   of   the  High  Court,  Calcutta,  in  Radha  Binode        299=' 
Misser   v.    Kripa   Moyee  Delia   (1),   laid   down    that  "  the  High  Court  has    Rafique  & 
the  power,  and  ought  to  exercise  its  discretion  in  each  particular  case    with    Jackson's 
regard   to   restoring  appeals  to  the  Privy  Council,  dismissed  for  default,  or       •    °  108> 
removed,    for    any  reason,  from  the  file  of  the  Court-"     He  concluded  that 
under  the  circumstances,  and  considering  that  no  harm    had    been   caused 
to   the    respondents    by   the    action  of  the  applicant,  he  ought  to  accede  to 
his  request,  on  the  condition  of  his  paying  the  respondents'  costs  of  the 
application,    and   he    directed    that   the   appeal    be   re-admitted   upon   the 
register,  and  proceed. 

On  this  appeal, — 

Mr.  R.  V.  Doyne,  appeared  for  the  appellant. 

Mr.  Theodore  Thomas  and  Mr.  C.  W.  Arathoon,  for  the  respondents. 

Objection  was  taken  for  the  respondents  to  the  hearing  of  the  appeal, 
on  the  ground  that  it  had  not  been  duly  admitted.  The  Judicial  Com- 
missioner had  no  authority  under  the  Code  of  Civil  Procedure  to  make  his 
order  of  the  28th  July  1884.  The  only  course  for  the  appellant  at  that 
time  was  to  apply  for  special  leave  to  appeal. 

LORD  HOBHOUSE  said  that  Counsel  for  the  respondents  would  be  at 
liberty  to  make  this  objection  part  of  their  argument,  if  they  should  think 
proper  so  to  do,  after  the  case  for  the  appellant  had  been  heard 

Mr.  R.  V.  Doyne,  for  the  appellant,  contended  that  the  sanad  of  the 
llth  October  1860  was  effective  to  show  the  introduction  of  the  rule  of 
primogeniture. 

The  rights  of  the  respondents,  regard  being  had  to  the  terms  of 
the  sanad,  and  to  the  family  declarations  and  admissions,  were  to  obtain 
their  proportionate  shares  of  the  profits  or  income  of  the  talukdari  estate. 
It  was  not  shown  that,  by  arrangement  [403]  contrary  to  the  terms 
of  the  sanad,  the  members  of  the  family  had  a  right  to  partition. 
They  might,  it  was  not  disputed,  take  their  shares  of  the  profits  ; 
but  they  had  no  right  to  break  up  the  taluk.  The  conduct  of  the 
parties  pointed  to  this  course,  that  while  the  senior  member  of 
the  family  managed  the  estate,  the  junior  members  received  their 
proportion  of  the  profits,  as  separate  interests  of  their  own  ;  and  it 
had  been  repeatedly  decided  that  a  talukdar  might  be  held  a  trustee  ; 
trusts  obliging  him  to  hold  in  some  cases  on  behalf  of  others  interested 
in  the  estate.  There  was  no  surrender  or  waiver  of  the  primogeniture 
sanad,  yet  it  was  admitted  that  the  talukdar  was  bound  to  give,  not 
only  maintenance,  but  a  specific  share  of  the  profits  to  his  younger 
brothers  and  their  sons.  The  succession  to  the  talukdari  estate  was 
governed  by  the  rule  of  primogeniture,  the  talukdar  having  the  perpetual 
right  of  management,  and  he  alone  being  invested  with  that  title.  He 

(1)  7  W.R.  531  =  B.L.R.  Sup.  Vol.  730, 
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1888        referred   to    Hurdeo   Baksh    v.  Jawahiv  Singh  (1);  Hardeo  Baksh  v.  Jawahiv 
Nov.  15.      Singh  (2),    Widow  of  Shanker  Sahai  v.  Kashi  Per  sad  (3),  Pirthi  Pal  Singh 

v.  Jawahir  Singh  (4). 

IVY  Mr.  Theodore    Thomas   and    Mr.    C.  W.  Avathoon,  for  the  respondents, 

"IL<    were   called   upon  only  as  to  the  question  whether  mesne  profits  should  be 

16  C  397     allowed.     They  were  also  heard  as  to  the  re-admission    of   this   appeal   on 

(P.C.)  =       28th   July    1884.     They    referred  to  s.  599,  Civil  Procedure  Code,  arguing 

16  I. A.  71  =  that  the  Judicial  Commissioner  had    no   other    power   than    such    as   was 

13  Ind^Jur.  given    in   Ch.    XLV,   Civil    Procedure   Code,    and   could  not  review    the 

Sar  PCJ     orcler   °f    13th    June    1884.     Radha  Benode  Missev  v.  Kripa  •  Moyee  Delia  (5) 

299='  '    was  referred  to. 

Rafique  &  LORD  HoBHOusE    said    that   the   Judicial    Commissioner  could  bring 

P  <TCNoOI108  the  appeal  on  to  the  file  again. 

On  the  question  as  to  the  right  to  mesne  profits  it  was  maintained 
that  the  right  of  the  respondents  to  receive  profits  had  not  been 
questioned.  The  appellant  had  made  collections  [404]  and  it  was  on 
their  specific  and  admitted  shares,  as  regards  the  profits,  that  the  res- 
pondents had  been  entitled  to  them.  There  was  an  admission  as  to  this 
spoken  of  in  the  judgment  of  the  District  Judge. 

Mr.  R.  V.  Doyne,  in  reply,  said  that  as  long  as  the  family  remained 
joint,  the  statement  of  an  account  could  not  have  been  called  for.  He 
referred  to  the  finding  of  the  District  Judge  that  the  plaintiffs  had  con- 
tinued to  enjoy  the  profits  of  the  estate,  according  to  their  specific  shares, 
down  to  the  date  of  the  judgment. 

JUDGMENT. 

• 

Their  Lordships'  judgment,  at  the  end  of  the  arguments  of  Counsel, 
was  delivered  by 

LORD  HOBHOUSE. — The  principal  question  raised  in  this  case  is 
whether  certain  estates  which  belonged  to  Dariao  Singh,  talukdar  of 
Rampur  Kalan,  go  according  to  the  law  of  primogeniture,  or  are  subject 
to  a  family  arrangement  by  which  they  were  divided  into  shares  ?  The 
principal  estate  is  known  by  the  collective  name  of  Rampur  Kalan.  It 
was  an  estate  which  was  subject  to  the  common  Hindu  law  of  Oudh — 
the  Mitakshara  law.  It  was  confiscated  with  other  Oudh  estates,  and  it 
was  restored  to  the  family  by  sanads.  The  only  material  difficulty  that 
exists  in  the  case  is  owing  to  the  circumstance  that  two  different  sanads 
were  granted  for  the  purpose  of  the  restoration  ;  one  recognising  a  division 
into  shares,  and  the  other  establishing  primogeniture. 

Their  Lordships  have  not  to  deal  with  the  difficult  question  which 
has  been  agitated  in  so  many  cases  here,  whether,  to  use  rather  a  popular 
than  a  legal  term,  equities  shall  prevail  against  the  form  of  the  sanad ; 
because,  although  it  was  maintained  in  the  Courts  below  that  the  primo- 
geniture sanad  was  to  prevail  against  all  inferences  to  be  drawn  from  the 
transactions,  among  the  family,  yet  that  position  has  been  abandoned  now, 
and  Mr.  Doyne  has  very  candidly  stated  that  he  cannot  resist  the  conclu- 
sion that,  as  regards  the  beneficial  interest  in  the  profits,  there  must  be 
participation  between  the  members  of  the  family.  But  what  he  maintains 
is  that  the  arrangements  led  to  this  inference,  that  the  family  was  still  to 
have  a  sole  head  to  it.  and  that  he  would  take  the  title  of  talukdar  and  have 

(1)  4  I.A.  178  =  3  C.  522.  (2)  6  I.A.  161. 

(3)  4  I.A.  198  =  L.R.  I.A.  Sup.  Vol.  220.  (4)  14  I.A.  37=14  C.  493, 

(5)  7  W.R.  531»B.L.R.  Sup.  Vol.  730. 
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[405]  the    management  of  the  property,   and  though  he    would  be  account-        J888 
able  to  his  brothers,  the  younger  branches,  for  certain  shares  of  the  profits,     Nov.  15. 
yet  the  property  was  still  to   be  held  in  one  hand  as   an  entire  estate  ;  and      p 
that  they  could  not  displace  the  head  of  the  family  from  that  position.  JrRlVY 

It  is   extremely  difficult    to    understand    what    sort   of  an   estate  that         UNCILl 
would    represent.     It    would    be   a  kind   of   trusteeship,    managership,  or     15  c  397 
headship,  which    could    never    be   displaced    or    disturbed  by   the  persons      (P.  c.)  = 
having  the   beneficial    possession.     Such    an   estate   is  entirely    foreign  to  16  I.A.  71  = 
the  common  Hindu  law  of    Oudh.     Nor  is  any  such  thing  apparently  con-  *3  Ind^Jur. 
templated  by   the  Oudh  Estates  Act.     Their  Lordships  do    not  pronounce    gar  PC  J 
an  opinion    here    whether   it   could    legally   exist ;  but   assuming   that  it        299=' 
could,  there  must  be  some  very  clear    arrangements  between  the  parties  to    Rafique  Jr 
prove  its  existence.  Jackson's 

The   ordinary  rule   is    that    if   persons   are    entitled    beneficially   to  • 

shares  in  an  estate  they  may  have  a  partition.  In  the  last  case  of  Hardeo 
Baksh  that  of  Pirthi  Pal  Singh  v.  Jawahiv  Singh  (1)  in  the  14th  volume  of 
Indian  Appeals,  very  much  the  same  sort  of  contention  was  set  up.  Let 
us  take  the  statement  of  the  defendant's  contention — he  was  the  head  of 
the  family — from  page  60  of  the  report.  Jawahir  Singh  prayed  a  declara- 
tion that  he  was  entitled  to  hold  the  property  "as  an  integral,  impartible, 
and  indivisible  estate  or  taluka  subject  to  the  beneficial  interest  of  the 
defendant  in  respect  of  the  profits  thereof  to  the  extent  of  his  share  as 
declared  by  the  Court."  Sir  Richard  Couch  delivered  the  judgment  of 
the  Committee,  and  observes  that  Jawahir  Singh  did  hold  the  estates  in 
"trust  for  the  joint  family,  but  as  a  joint  family  estate  they  were 
subject  to  partition,  and  as  a  trustee  he  is  bound  to  allow  the  partition  to 
be  made." 

Their  Lordships  then  ask  what  is  the  evidence  in  this  case  to  show 
that  there  was  an  agreement  between  the  members  of  the  family  that  the 
head  of  the  family  should  continue  to  hold  the  estate  as  an  entire  estate, 
and  hand  over  the  profits  ?  To  answer  that  question  it  is  necessary  to 
touch  upon  the  heads  of  the  case  ;  but  owing  to  the  position  the  argument 
has  assumed,  [406]  it  will  not  be  necessary  to  go  with  great  particularity 
into  the  documents. 

It  appears  that  in  1856  a  temporary  settlement  was  made,  which, 
by  the  desire  of  Dariao  Singh,  the  then  head  of  the  family,  was  in  the 
names  of  his  three  sons — Anant,  Bulwant,  and  Hardeo,  and  a  grandson, 
who  was  a  son  of  Bulwant.  Bulwant  and  the  grandson  took  one  share 
between  them,  and  the  grandson's  name  may  be  left  out  of  our  considera- 
tion. The  estate  was  settled  in  definite  shares,  nearly  equal,  but  giving 
a  slight  preference  of  three  pies  to  Anant,  the  eldest  son. 

It  next  appears  that  a  sanad,  of  which  we  have  no  copy,  was  issued 
on  the  25th  of  October  1859,  in  the  terms  of  that  temporary  settlement. 
In  December  1860  came  the  circular  that  was  issued  to  the  Oudh  taluk- 
dars,  calling  upon  them  to  elect  whether  they  would  take  their 
sanads  according  to  the  common  law  of  the  Mitakshara  or  according 
to  the  law  of  primogeniture.  It  is  impossible  to  read  that  circular 
without  seeing  that  the  officials  then  were  desirous  that  the  talukdars 
should  choose  the  primogeniture  sanads.  To  that  circular  Dariao 
made  a  reply  to  this  effect :  "  That  at  the  time  of  the  settlement  of  1264 
Fusli,  in  order  to  avoid  future  dispute,  and  according  to  the  custom 
prevailing  in  his  family,  he  caused  a  kabuliat  to  be  executed  ;  ''  and 

(1)  14  I.A.  37=14  C.  493. 
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then  he  states  that  it  was  executed  in  the  manner  which  has  been 
mentioned,  "  The  sanad,  dated  25th  October  1859,  has  been  granted  by 
the  Chief  Commissioner  according  to  the  above  terms.  The  petitioner 
has  now  no  occasion  to  apply  for  a  fresh  sanad,  because  the  aforesaid 
sanad  is  enough  for  them."  Therefore  he  distinctly  elects  to  take  a  sanad 
which  recognises  the  co-sharing  of  all  his  sons.  That  election  of  his  is 
the  more  pointed  because  there  were  two  other  villages,  not  then  part  of 
Rampjr  Kalan,  though  they  have  since  become  part,  Saraiyan  and 
Piprawan.  Those  were  granted  by  Government  to  Dariao  Singh  in  consi- 
deration of  loyalty  ;  and  as  to  those  he  prays  that  "  Saraiyan  and  Piprawan 
be  after  the  petitioner's  death  in  the  name  of  Anant  Singh,  the  eldest  son, 
in  addition  to  the  5^  annas  shares  out  of  taluka  Rampur  Kalau."  Dariao 
Singh  knew  perfectly  what  he  was  about,  and  he  elects  that  as  to  Rampur 
[407]  Kalan  it  shall  go  in  shares,  and  as  to  the  two  other  villages  they 
shall  go  according  to  primogeniture. 

It  is  a  very  strange  thing  that  in  answer  to  that  request  of  Dariao 
Singh,  the  officials  should  have  sent  him  a  primogeniture  sanad  :  but 
they  did  so.  It  was  dated,  strange  to  say,  before  the  date  of  Dariao's 
answer.  Dariao's  answer  was  on  the  29th  of  January  1861  ;  and  the 
sanad  is  dated  on  the  llth  of  October  1860.  It  was  cut-and-dried  ready 
to  issue.  When  precisely  it  was  received  by  him  does  not  appear,  but 
it  was  some  time  between  the  13th  of  December  1860  and  the  14th  of 
April  1863.  No  remark  was  made  upon  it.  Whether  he  did  not  observe 
that  the  wrong  sanad  had  been  sent  to  him,  or  whether  he  did  what  is 
so  exceedingly  common  for  Indian  gentlemen  to  do,  thought  it  was  best 
not  to  be  offensive,  and  to  comply  with  the  wish  of  the  Sircar,  we  do  not 
know.  In  point  of  fact  no  remark  was  made  upon  the  sanad  at  that 
time. 

Only  one  event  took  place,  between  Dariao's  death  and  the  receipt 
of  the  sanad,  having  any  bearing  on  the  question,  and  that  is,  that 
Dariao  personally  accepted  and  agreed  to  pay  the  Government  jumma, 
and  it  would  seem  that  his  name  was  entered  in  the  Collector's  books  as 
the  talukdar. 

Nothing  further  occurred  until  the  2nd  September  1867,  when  Dariao 
died  ;  and  then  came  the  necessity  for  a  mutation  of  names  ;  and  what 
took  place  upon  that  occasion  is,  as  their  Lordships  think,  the  most 
important  feature  in  the  whole  case.  It  is  very  unfortunate  that  these 
documents  have  been  tossed  together  in  a  way  that  makes  it  difficult  to 
disentangle  the  proceedings.  It  will  be  best  to  take  the  case  of  Saraiyan 
first. 

On  the  13th  of  November  1867,  the  tahsildar  of  the  district  made  a 
statement  regarding  the  death  of  Dariao,  «  lambardar  of  village  Saraiyan,  " 
and,  after  showing  that  his  heirs  were  his  three  sons,  he  names  as 
the  heir  able  to  become  lambardar  Anant  Singh,  that  is,  the  eldest  son. 
Then  he  enters  a  remark  "  Dariao  Singh,  lambardar,  has  left  three 
young  sons  ;  Anant  Singh,  the  eldest  son  of  the  deceased,  is  able 
to  become  a  lambardar ;"  and  he  states  that,  subject  to  notice,  Anant 
[408]  Singh's  name  deserves  entry  in  the  register.  But  Anant  Singh 
was  not  willing  to  accept  that  position,  and  he  presents  a  petition.  In 
that  petition  he  says  that  "  there  has  been  unanimity  without  '  any 
feeling  of  estrangement '  between  him  and  his  brothers,  and  he  prays 
that  their  names  may  be  entered  along  with  his  in  the  column  «  Name  of 
Lambardar. '  " 
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It  is  difficult  to  trace  the  exact  proceedings  further  in  respect  of 
Saraiyan;  but  it  is  clear  that  in  the  result  Saraiyan,  though  clearly  grant- 
ed  in  primogeniture,  was  entered  in  the  four  names  of  the  three  sons  and 
the  one  grandson. 

Turning  to  Rampur  Kalan,  we  again  find  that  Anant  Singh  was 
not  desirous  of  appearing  as  the  sole  talukdar.  He  was  called  upon  to 
present  a  fatehnama  for  mutation  of  names  on  his  father's  death.  He 
sends  one  as  to  Saraiyan,  and  excuses  himself  as  to  Rampur  Kalan. 
The  three  brothers  present  a  petition  on  the  7th  of  April  1868,  saying 
"  that  the  kabuliat  of  ilaka  Rampur  Kalan  has  stood  in  the  name  of  the 
petitioners,  and  a  sanad  has  also  been  granted  in  their  names,  such 
being  the  case  a  fatehnama  should  not  be  called  for  in  respect  of 
Rampur  Kalan,"  meaning  that  no  alteration  of  names  was  necessary.  A 
fatehnama,  however,  appears  to  have  been  insisted  on,  and  one  is  sent  on 
the  llth  April,  but  with  a  protest  in  the  shape  of  a  deposition  by  Anant. 
He  there  states  that  his  father's  name  was  entered  as  proprietor  for 
Saraiyan  only,  but  since  1264  Fusli  "  my  name  and  the  names  of  Bui  want 
Singh  and  Hardeo  Baksh,  my  brothers,  have  been  entered  in  the  column 
'  Name  of  Proprietor,'  in  respect  of  the  rest  of  taluka  Rampur  Kalan. 
The  deceased's  name  was  not  there;  moreover,  the  Government  has 
granted  a  sanad  in  the  name  of  us  three  brothers."  Then  he  adds  his 
desire  that,  "  the  names  of  the  three  brothers  be  also  entered  in  the  column 
'Name  of  Lambardar.'  Since  1264  Fusli  the  names  of  us  three  brothers 
have  been  entered  in  respect  of  all  the  villages  of  taluka  Rampur  Kalan 
which  are  situated  in  Tahsil  Biswan  ;  and  our  names  were  also  entered  in 
respect  of  certain  other  villages,  but  as  Dariao  Singh,  my  father,  used  to 
remain  with  the  Settlement  Officer,  and  was  my  superior,  therefore  at  the 
time  of  assessment  of  the  present  settlement  jumrna  his  name  was  entered 
in  respect  of  these  villages  :  I  now  [409]  desire  that  jointly  with  my  name 
the  names  of  Bulwant  Singh  and  Hardeo  Baksh,  rny  brothers,  be  entered 
as  before  in  equal  shares  in  these  villages  also  ;"  a  most  distinct  return  to 
the  state  of  things  which  existed  before  this  primogeniture  sanad  was  sent 
wrongly  to  Dariao  Singh,  and  his  name  was  entered  in  the  Collector's 
book.  .  :  . 

The  proceedings  seem  to  have  occupied  a  considerable  time.  No  order 
was  made  until  the  29th  of  April  1869,  when  an  order  was  issued  in  this 
form  by  the  Deputy  Commissioner  :  "  The  case  is  before  me  for  an  order 
as  to  mutation  of  names.  There  is  no  one  to  dispute  the  title  of  these 
sons.  The  hitch,  if  any,  is  the  fact  that  Jagan  Nath  (Bulwant  Singh's 
son)  is  entered  in  the  Malguzarai  Register  :  it  must  remain  there."  He 
was  an  infant  at  that  time.  "  Mutation  of  names  is  to  be  in  the  name  of 
all  four  :  Anant  Singh,  Bulwant  Singh,  Hardeo  Baksh,  and  Jagan  Nath." 

The  same  sort  of  proceedings  took  place  in  respect  of  Piprawan,  but 
it  is  not  necessary  to  follow  them  out  with  the  same  particularity. 
The  result  is  summed  up  by  the  Deputy  Commissioner  in  the  year  1841 
in  a  judgment  which  he  delivered  on  an  application  for  partition,  which  is 
quoted  in  the  District  Judge's  judgment  in  this  case.  He  says  :  "  In  the 
khewats  prepared  at  regular  settlement  the  shares  in  the  whole  ilaka,  and 
also  in  the  grant  were  defined  as  follows:  Anant  Singh  six  annas,  and  the 
other  two  sons  five  annas  each.  These  shares  are  slightly  different  from 
what  was  stated  by  Dariao  Singh  in  his  letter  of  19th  January  1861." 
That  was  in  answer  to  the  circular  about  the  sanads.  "  By  this  new 
arrangement  the  eldest  son,  Anant  Singh,  gave  up  his  exclusive  right  to 
two  mauzas,  and  he  was  recorded  as  proprietor  of  a  6-anna  share  in  the 
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1888        whole   estate    instead   of  a  5^-anna  share  in  part  of  it.     The  khewats  were 
Nov.  15.     signed  by  Anant  Singh  with  his  own  hand." 

That  was  the  result.     These  proceedings  show  exactly  the  footing  on 

PRIVY      wnich  the  family  stood.     It  is  not  a  question  whether  Annat  Singh  made 

COUNCIL.    a  conveyance  to  his  brothers ;  though  if  that  had  been  the  question  there 

16~C~397     m'gnt  be  reason  to  maintain  the  affirmative.    As  to  Piprawan  and  Saraiyan, 

(P.C.)=      he   did    most   distinctly   make   a   conveyance   because  those  were  granted 

16  I. A.  71=   according  to  the  [410]  law  of  primogeniture.  He  took  a  consideration  for  it 

13  Ind.  Jur.  by  receiving  a  larger  share  in  the  whole  estate.     But  the  value  of  the  pro- 

S    9^fC3    ceed  ings  is  to  show    that  from  1856  onwards  the  estate  had  been  treated, 

299=       notwithstanding   the  issue  of  the  primogeniture  sanad,   as  an  estate  which 

Rafique  &    was  held  in  the  shares  designated  in  Dariao's  letter. 

Jackson's  There  are  many  other  things  in  this  record  which  show  the  same  con- 

P.C.No.  108.  dition  of  the  family,  but  their  Lordships  think  it  not  necessary  to  refer  to 
them,  because  what  has  been  stated  is  quite  sufficient.  But  some  notice 
must  be  taken  of  those  things  which,  according  to  the  contention  of  the 
appellant,  would  lead  to  the  contrary  inference.  Mr.  Doyne,  in  his 
argument,  referred  to  three  circumstances.  One  was  that  Anant  Singh 
has  rested  his  title  not  entirely  on  the  earlier  sanad,  but  on  both  sanads. 
Another  is  that  in  the  lists  of  talukdars  that  were  made  out,  Dariao 
Singh's  name  was  entered  in  respect  of  Rampur  Kalan,  in  list  No.  3,  which 
is  one  of  the  primogeniture  lists.  Another  is  that  in  the  wajib-ul-arz, 
which  seems  to  have  been  framed  either  under  the  signatures,  or  with  the 
assent  of,  the  three  brothers,  they  claim  that  the  succession  is  to  go 
according  to  s.  22  of  the  Oudh  Estates  Act,  which  relates  to  the  primo- 
geniture estates. 

With  respect  to  the  reliance  on  the  two  sanads,  that  is  contained  in 
a  statement  which  is  called  a  petition  ;  but  it  is  a  statement  of  A.nant 
Singh's,  made  on  the  9th  of  July  1868,  in  the  course  of  the  proceedings 
for  mutation  of  names.  All  he  says  is  this :  he  mentions  the  earlier 
sanad  and  then  he  says  that,  "  a  fresh  sanad  in  English  and  Persian  in 
the  name  of  the  petitioner's  father  (deceased)  has  been  granted  as  an 
additional  favour,  so  the  taking  effect  of  both  the  sanads  is  the  cause  of 
further  stability  of  the  (ilaka)  estate."  He  then  goes  on  to  reiterate 
the  case  for  partition,  "  From  1263  Fusli  up  to  1266  Fusli,  and  up  to 
this  day,  the  settlement  ilaka  Rampur  Kalan  has  been  in  the  name 
of  the  petitioner,  Bulwant  Singh,  Hardeo  Bakhsh,  and  of  Jagan  Nath 
Singh,  son  of  Bulwant  Singh,  and  in  the  registers  of  the  Collector's 
Court  and  of  the  tahsils,  the  above-mentioned  names  are  entered 
all  along ;  such  being  the  case  under  the  rule  laid  down  in  the  direc- 
tions of  the  revenue  officers,  mutation  of  names  should  be  [411]  effected 
without  any  alteration  in  the  names  entered  as  proprietors."  That 
is  the  occasion  on  which  he  mentions  both  sanads.  But  on  the  very 
same  occasion  he  also  states  that  the  estate  is  held  in  co-parcenary  accord- 
ing to  the  family  arrangement,  and  there  is  not  the  least  appearance  upon 
the  face  of  this  document  that  Anant  Singh  was  considering  that  there 
was  any  conflict  between  the  primogeniture  sanad  and  the  co-sharing  of 
the  estate  between  the  family,  or  that  he  intended  for  a  moment  to  set  up 
any  claim  under  the  primogeniture  sanad  which  was  in  contravention  of 
the  family  arrangement. 

In  March  1869  the  sanads  were  called  for,  and  were  sent  in  for  the 
purpose  of  preparing  the  lists.  On  that  occasion,  in  a  petition  signed 
by  the  three  brothers,  they  prayed  that,  under  Rule  No.  3  "  our  names 
may  be  entered  in  list  No.  3  ;  "  and  the  order  made  by  the  Deputy 
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Commissioner  was  :  "  Enter  names  in  the   list."     That  order    was   made        1888 
on  the  10th  of  March  1869.     Again,  we  find  what  one  must  characterise  as     Nov.  15. 
a  most  extraordinary  proceeding.     Instead  of  entering   the    names   in   the        ~ 
list    No.    3,  as    prayed,   the  name  of  Dariao,  then  dead,  was  entered  in  the    r 
list  No.  3,  so  that,  according  to  the  effect  of  that  list,  the   estate    would   go    '     ^1L- 
by   the   rule   of   primogeniture,   and    go   to   Anant  alone  instead  of  being     i6^Tl}97 
divided  among  the  three.     It  does  not  appear   that   any  explanation    was      (P.C.)  = 
given   to   these   gentlemen,   that  any  questions  were  asked  of  them,  that  it  16  I. A.  71  = 
was  pointed  out  to  them  that  there  was  an  inconsistency  between  the  entry  ^  ^nt*j_  ^ur- 
in  list  No.  3  and  the  desire  to  keep  the  estate  in  the  three  names  ;  but  there    Sar  ^Tc  j 
seems  to  have  been,  without  any  further  communication,   a  simple  entry  of        299= 
Dariao's  name  in  the  list.     It  is  impossible  for   their    Lordships   to   attach    Rafique  & 
importance  to  such  a  proceeding  as  that.  Jackson's 

The  third  document  relied  on  is  the  wa-jib-ul-arz,  which  was  framed  '  '  °' 
on  the  1st  January  1870  ;  and  there,  no  doubt,  occurs  a  passage  that  "  as 
the  proprietors  are  talukdars,  succession  will  be  regulated  by  s.  22,  Act 
I  of  1869."  Well,  that  is  a  matter  of  law,  on  which  they  were  not  very 
competent  to  speak  ;  but  on  the  matters  of  fact,  on  which  they  are  the 
most  competent  of  all  men  in  the  world  to  speak,  they  have  no  doubt 
whatever  as  to  what  the  state  of  the  family  was.  They  state :  "  From 
the  death  of  Daria®  Singh,  the  sons,  the  present  talukdars,  [412]  have 
continued  in  possession  of  the  taluk  ;"  and  then  lower  down  they  say  : 
"  This  village  " — that  is  Ram  pur  Kalan,  the  whole  estate, — "  is  in  the 
possession  of  talukdars  as  a  joint  zemindari ;  the  shares  being  as 
follows  :"  a  table  shows  the  shares  ;  Anant  Singh  six  annas  ;  Bulwant  and 
Jagan  Nath  five  annas  ;  Hardeo  Baksh  five  annas.  "  All  the  co-sharers 
live  in  commensality  ;  accounts  of  profits  and  losses  are  not  rendered. 
Anant  Singh,  as  head  of  the  family,  manages  the  work  of  collection 
and  assessment."  Now  that  document  is  an  extremely  important  docu- 
ment as  regards  the  statements  of  fact.  As  regards  the  statement  of  law, 
the  succession  descending  according  to  s.  22,  it  is  of  little  value.  The 
document  is  a  strong  assistance  to  the  case  of  the  plaintiff,  and  bears 
directly  against  the  case  of  the  defendant.  In  fact  every  group  of  facts 
that  Mr.  Doyne  has  referred  to  as  leading  to  the  inference  that  the  estate 
was  to  be  held  by  the  head  of  the  family  as  an  entire  estate,  excepting  the 
one  fact  that  there  was  an  improper  entry  in  list  No.  3  of  the  talukdars, 
strengthens  the  case  for  the  co-sharership. 

Only  one  other  remark  has  to  be  made,  which  is,  that  during  the 
life  of  Annat  Singh,  no  attempt  was  made  to  disturb  this  state  of  things.  It 
was  after  his  death,  and  when  his  son  came  to  represent  the  eldest  branch 
of  the  family,  that  he  was  ill-advised  enough  to  set  up  a  claim  of  primo- 
geniture. Both  Courts  have  decided  against  that  claim.  Their  Lordships 
entirely  agree  with  them  ;  and  they  think  that  the  plaintiffs  are  entitled 
to  a  decree  for  partition. 

The  only  other  question  remaining  is  that  which  concerns  the  mesne 
profits.  In  a  partition  suit,  relating  to  an  ordinary  joint  family,  mesne 
profits  are  not  recoverable,  as  was  pointed  out  in  the  judgment  at  p.  59 
in  the  14th  Indian  Appeals.  Speaking  of  the  provisions  of  the  Code  as  to 
mesne  profits,  Sir  Richard  Couch  says  :  "  These  provisions  are  intended 
for,  and  are  applicable  to  suits  for  land  or  other  property  in  which  the 
plaintiff  has  a  specific  interest,  and  not  to  the  suit  which  was  instituted 
in  1865,  or  to  a  suit  for  a  partition  where  he  has  no  specific  interest 
until  decree."  The  taluk  here  in  question  was  in  a  very  peculiar 
position  ;  the  family  were  living  together  as  a  joint  family,  and  in 
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1888       commensality,  Anant  acting  as  head  and    not    [413]    accounting    for   the 
Nov.  15.      profits,    which    is   the   case   with  an  ordinary  Hindu  family  ;  but  still  they 
p  were  living  under  the  most  distinct  agreement  that  they   were   entitled    not 

Co     c         as  an    ordinary   joint    family,   but  in    specific  and  definite  shares.     Their 
Lordships  consider  that  if  the  enjoyment  of  those    shares   is    in    any   way 
16  C.  397     disturbed,   the   right   to  sue    for    profits    will    arise,    as   well  as  a  right  to 
(P.C.)=      partition.     Before  the  suit  there  seems  to  have  been  some  inconsistency   in 
16  I. A  71=   the    defendant's    position.     Sometimes    he  said  his  brothers  were  only  en- 
93=5Ur  ^ed  to  maintenance  ;  at  other   times   that  they    were  entitled    to   specific 
Sar.  P.C.J.   shares    uf    the    profits.     But    by   the    plaint    and    the    written    statement 
299=       the  matter  was  distinctly    put   in    issue.     The    plaintiffs   claimed   between 
Rafique  &    them    a    10    annas   share   of    mesne    profits.     An   issue   was  stated  which 
P  CCNo°"o8  is  Perfectty  Precise  upon  the  point.     "  For  what   period   are    plaintiffs    en- 
'  titled   to   mesne   profits,   and    what    were  the    aggregate    collections    for 
the    period   claimed  ?"     A   commission   of   inquiry  into  that  question  was 
ordered,    but    before    the   commission,    although   an    inquiry   was    made 
as   to  the   value    of   the    estate,    there   was    no   inquiry  as    to  the  profits 
because  it  was  considered    that    sufficient   admissions   had    been   made   by 
the  defendant  to  avoid  the  necessity  of  any  such  inquiry.     The  exact  form 
in  which  these  admissions  were  made  does  not  appear,  but  in  the  judgment 
of  the    District  Judge,    on   the   issue  that  has  just  been  read,  the  13th,  he 
finds  "  that  the  plaintiffs  are  entitled   to    Rs.    20,797    as    profits   upon   the 
defendant's   own   admission.     That    is   in    the  first   judgment   which  he 
delivered   before  the   remand.     There    was   an    appeal    from  his  decision 
to  the  Judicial  Commissioner,  and,   on    that   appeal,    one   of    the    grounds 
of   objection   was,    "  that   the   lower    Court    should    have    held    that    the 
plaintiffs    were    not   entitled   to    any   profits."     The    suit    was    then    re- 
manded   to   the    District  Judge,  not  on  this  ground,  but  on  other  grounds, 
to   take   oral  evidence,    and,    on    the    remand,  the  District  Judge  came  to 
exactly    the    same  finding  with  respect  to  mesne  profits.     A  second  appeal 
was    presented  to  the  Judicial  Commissioner,  and  in  the  grounds  of  objec- 
tion   upon   that    second    appeal  there  is  no  mention  whatever  of  any  error 
as   to   mesne    profits.     Therefore,    although  there  are  difficulties  in  under- 
standing   the    exact    grounds    upon    which    the    Court  came  to  its  con- 
clusion,   their    Lordships    must    take    it    that    something  passed,    either 
[414]    before   the   Commissioner  or  before  the  Court  itself,  on  which  that 
finding    was   rested,    and    which    must,  at  the  time  of  the  appeal  from  the 
decree   on  remand,  have  been  satisfactory  to  the  parties.     The  alternative 
would    be   a    most  disastrous  one  ;  it  would  be  necessary  to  send  back  this 
case  for  an    inquiry,    which    might   result  in  something  more  being  found 
for    mesne    profits,   or    something   less,    bu.t  which  would  probably  cost  a 
great  deal  more  than  the  amount  in  dispute. 

Their  Lordships  think  that  they  ought  not  to  disturb  the  decree  upon 
this  point,  and  the  result  is  that  the  appeal  fails  on  every  point,  and  it 
must  be  dismissed  with  costs.  Their  Lordships  will  humbly  advise  Her 
Majesty  accordingly. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  appellant  :  Messrs.  T.  L.  Wilson  c~>  Co. 
Solicitors  for  the  respondents  :  Messrs.  Barrow  c?v  Rogers. 
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APPELLATE  CIVIL. 

Before  MY.  Justice  O'Kinealy  and  Mr.  Justice   Tvevelyan. 


GUNAMONI  NATH  (Defendant  No.  7)  v.  BUSSUNT  KUMARI 

DASI  (Plaintiff)  AND  OTHERS    (Defendants);" 

[10th  January,  1889.] 

Vendor  and  Purchaser — Notice — Notice  of  possession  of  rent — Notice  of  tenancy — 
Purchaser  how  far  affected  with  notice  of  lessor's  title. 

Notice  of  possession  of  the  rents  of  property  is  notice  of  the  tenancy  ;  but  does 
not  of  itself  affect  a  purchaser  with  notice  of  the  lessor's  title. 

Barnhart  v.  Greenshields  (1)  referred  to. 
[R.,  25  A.  366  (369)  =  23  A.  W.  N.  81  ] 

THE  plaintiff,  Busunt  Kuraari  Dasi,  brought  a  suit  against  Nashiram 
Haldar  and  six  others  for  the  partition  of  a  plot  of  rent-free  brohmuttfr 
land,  containing  homestead  and  garden  land  and  a  tank,  situate  in  the 
village  of  Barisha  in  Pergunnah  Khaspur,  in  the  District  of  the  24-Pergun- 
nahs.  The  property  belonged  to  a  family  which,  at  one  time,  consisted 
of  three  brothers — Kristo  [415]  Chunder  Haldar,  Pitumber  Haldar,  and 
Horihor,  also  called  Horish  Holdar.  Kristo  Chunder  died  without  issue, 
leaving  a  widow  Padyamoni  Debi,  Pitumber  died  leaving  a  son,  Kenaram 
Haldar  (defendant  No.  2).  Horihor  Haldar  died  in  the  month  of  Aughran 
1285  B.  S.  (November-December  1878),  leaving  a  son  Nashiram  Haldar 
(defendant  No.  1),  and  a  grandson  by  a  son  Upendro  Nath  Haldar.  By  a 
registered  deed  of  sale,  bearing  date  the  24th  Choit  1292  B.  S.  (5th  April 
1886).  Upendro  sold  his  share  in  the  property  in  suit  to  the  plaintiff. 
Gunamoni  Nath  (defendant  No.  7)  purchased  the  proprietary  right  of 
Padyamoni  and  Horish  Chunder  in  one  bigha  one  cotta  of  land  let  out 
by  them  in  mourasi  to  Narasingh  Kumar  Dut  (defendant  No.  3)  under  a 
lease  dated  23rd  Assar  1281  (6th  July  18/4).  He  also  purchased  nine 
cottas  more  from  Padyamoni  and  Horish  contained  in  the  same  boundary. 
This  purchase  Gunamoni  made  under  a  kobala  dated  20th  Srabun  1285 
(4th  August  1878).  The  deed  was  not  registered,  but  Padyamoni  and 
Horish  made  over  to  Gunamoni  the  registered  kabuliat  executed  in  their 
favour  by  the  defendant  Narasingh  Kumar  Dut. 

This  suit  and  another,  brought  by  the  plaintiff  against  Nashiram 
Haldar  (defendant  No.  1),  Kenaram  Haldar  (defendant  No.  2),  and  a  third 
person,  for  the  partition  of  the  joint  family  dwelling-house  of  the  Haldars, 
were  tried  together  by  the  Second  Munsif  of  Alipur.  The  issue,  so  far 
as  the  defendant  Gunamoni  was  concerned  and  so  far  as  is  material  to 
this  report,  was  whether  the  Kobala  under  which  Gunamoni  claimed 
was  genuine  and  bonafide  and  was  to  be  preferred  to  the  registered  kobala 
of  the  plaintiff. 

As  the  trial  dakhilas  (receipts)  were  filed  to  show  that  Narasingh  Kumar 
Dut  had  paid  rent  to  Gunamoni  since  his  purchase  in  respect  of  the  one 
bigha  one  cotta  held  by  him  under  the  lease  of  23rd  Assar  1281.  But 
Gunamoni  admitted  that  he  had  not  been  able  to  obtain  possession  of  the 
remaining  nine  cottas  covered  by  his  deed  of  sale.  It  was  contended  for 

*  Appeal  from  Appellate  Decree,  No.  442  of  1888,  against  the  decree  of  H.  Beve- 
ridge,  Esq.,  Judge  of  24  Pergunnahs,  dated  the  8th  of  November  1887,  modifying  the 
decree  of  Baboo  Hnrikrishno  Chatter jee,  Munsif  of  Alipore,  dated  the  14th  of  Febru- 
ary 1886. 

(1)  9  Moo.   P.  C.  18, 
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1889       the    plaintiff  that   this   deed    was   a    forgery  ;  and,    as    an    unregistered 
JAN.  10.     document,  could   not  be   preferred  to  the  plaintiff's   kobala,  which  was  a 

registered  document  and  of  a  later  date. 
.APPEL- 
LATE ^n   *n's   issue  tne  Munsif  held  that  the  deed  of  sale  to  Gtinamoni  was 
Civil.       not  a  forgery,  but  a  genuine   document ;  and  that,  as  far   [416]  as  the 

one   bigha   one   cotta   leased  to  Narasing  Dut  was  concerned  it  had  been 

16  C.  414.  accompanied  with  delivery  of  possession.  He  also  held  that  the  plaintiff 
was  affected  with  notice  of  Gunamoni's  purchase.  He  said  :  "  Although 
mere  possession  under  an  unregistered  conveyance  is  not  in  itself  sufficient 
to  establish  a  good  title  against  a  subsequent  registered  purchaser,  as 
ruled  in  the  Full  Bench  case  of  Narain  Chunder  Chuckerbutty  v.  Dataram 
Roy  (1),  still  such  possession,  especially  the  possession  in  the  present  case, 
is  a  very  cogent  proof  of  notice — Nani  Btbi  v.  Hafizullah  (2).  The  Munsif 
accordingly  decided  the  issue  in  Gunamoni's  favour,  preferring  his  purchase 
to  that  of  the  plaintiff. 

On   appeal   the   District  Judge  of  the  24-Pergunnahs  found  that  there 
was  no  proof  of  notice,  nor  was  there  any  evidence  that  the    plaintiff  knew 
that   Gunamoni   was   in  receipt  of  rent  from  Narasingh  Kumar  Dut.     He 
held  that  Gunamoni's  purchase  was  invalid   as  against  the  plaintiff  for 
want  of  registration,  thus  reversing  the  decision  of  the  Munsif. 
The  defendant  Gunamoni  appealed  to  the  High  Court. 
Baboo  Umahali  Mookerjee,  for  the  appellant. 
Baboo  Rash  Behavy  Chose,  for  the  respondents. 

The  judgment  of  the  Court  (O'KiNEAi.v  and  TREVELYAN,  JJ.)  was 
as  follows  r— 

JUDGMENT. 

In  this  case  the  point  of  law  which  it  is  necessary  to  decide  is  what 
is  the  effect  as  regards  notice  of  possession  of  the  rents  of  the  property  in 
suit.  If  it  be  true  that  the  purchaser  is  bound  without  notice  of  the 
lessor's  title,  no  doubt  the  learned  Judge  in  the  Court  below  was  wrong. 
If,  on  the  other  hand,  it  be  true,  as  a  proposition  of  law,  that  he  has  only 
notice  of  the  tenancy,  and  it  is  the  tenant  in  actual  possession  alone  who 
can  raise  any  equity  against  the  purchaser,  then  the  Judge  in  the 
Court  below  was  right.  The  point  has  been  expressly  decided  by  the 
Privy  Council.  In  the  case  of  Barnhart  v.  Greenshields  (3)  their 
Lordships,  in  dealing  with  this  question,  say  as  [417]  follows  :  "  In 
all  the  cases  to  which  we  have  referred,  it  will  be  ooserved  that  the 
possession  relied  on  was  the  actual  occupation  of  the  land  ;  and  that 
the  equity  sought  to  be  enforced  was  on  behalf  of  the  party  so  in  posses- 
sion. There  is  no  authority  in  these  cases  for  the  proposition  that  notice 
of  a  tenancy  is  notice  of  the  title  of  the  lessor  ;  or  that  a  purchaser 
neglecting  to  inquire  into  the  title  of  the  occupier  is  affected  by  any 
other  equities  than  those  which  such  occupier  may  insist  on." 

It  seems,  therefore,  to  us  that  the  point  has  already  been  concluded 
by  authority  of  the  Privy  Council.  The  purchaser  was  bound  as  their 
Lordships  say,  with  notice  of  the  tenancy,  and  was  liable  to  any  equity 
which  the  tenant  in  occupation  could  raise  against  him  ;  but  he  was  not 
bound  by  notice  of  the  lessor's  title  and  he  has  no  equity  whatsoever. 

The  result  is  that  this  appeal  will  be  dismissed  with  costs- 

c.  D.  P.  Appeal  dismissed. 


(1)  g  C.  597  =  1Q  C.L.R,  241.  (2)  10  C.  1073,  (3)  9  Moo.  P.  C,  18. 
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SMALL  CAUSE  COURT   REFERENCE. 
Before  Mr.  Justice  Wilson    and  Mr.  Justice  Trevelyan. 


HEILGERS  &  Co.  (Plaintiff)  v.   JADUB  LALL  SHAW  AND  ANOTHER 
(Defendants)*  [5th  March,  1889.] 

Contract,  Construction  of — Cash  on  delivery — Readiness  and  willingness  to  take 
delivery — Delivery,  Failure  of,  in  terms  of  contract — Breach  of  contract — 
Custom. 

Where  a  contract   is   for  delivery   "  free   on  board,"  and   cash  on  delivery  is 

provided  for,  payment  may  be  required    upon   delivery   of    the  goods  at  the  time 

and  place  mentioned  for  delivery  in  the  contract. 

THIS  was  a  suit  brought  by  Messrs.  Heilgers  &  Co.  to  recover 
Rs.  2,000  as  damages  from  the  defendants,  who  were  jute  balers,  for 
failure  to  deliver  certain  bales  of  jute  in  accordance  with  a  contract. 

The  contract  bore  date  the  25th  June  1887,  and  under  it  the  plaint- 
iffs  bought  from  the  defendants  two  thousand  bales  of  jute  at  Rs.  12-8 
per  bale,  the  terms  and  conditions  being  cash  on  delivery  ;  one  thousand 
bales  to  be  shipped  in  October,  and  one  [418]  thousand  bales  between  the 
1st  and  28th  November  1887,  in  lots  of  250  at  a  time. 

The  suit  bore  reference  only  to  the  thousand  bales  to  be  shipped 
between  the  1st  and  28th  November. 

On  the  23rd  November,  the  plaintiffs  wrote  to  the  defendants, 
requesting  them  to  place  alongside  the  G.  R.  Skolfield,  on  the  25th  and 
26th,  two  hundred  and  fifty  bales  •  each  day,  and  alongside  the  Belle  of 
Bath  two  hundred  and  fifty,  bales  each  day,  on  26th  and  28th  November. 
On  the  24th  November,  the  defendants  wrote  to  the  plaintiffs,  stating  that 
they  were  unable  to  deliver  on  the  exact  dates  referred  to,  but  would 
deliver  the  one  thousand  bales  alongside  by  the  28th  November,  com- 
mencing export  from  the  26th  November. 

Early  on  the  morning  of  the  27th,  the  defendants  sent  alongside  the 
Belle-  of  Bath  five  boats'  load  of  jute,  but  were  unable  to  deliver  the  same 
on  board  owing  to  the  27th  being  a  Sunday.  On  the  28th  they  sent  along- 
side the  G.  R.  Skolfield  four  boats  laden  with  jute  ;  thus  completing  the 
delivery  alongside  of  the  1,000  bales. 

The  defendants,  on  the  28th  November,  wrote  to  the  plaintiffs  inform- 
ing them  that  the  bales  were  alongside  as  requested,  and  called  upon 
them  to  pay  for  the  bales  as,  and  when,  delivery  was  given  on  board.  The 
plaintiffs  received  this  letter  at  a  quarter  to  four  on  the  evening  of  the 
28th  November,  and  at  once  sent  off  two  persons  with  Rs.  5,000  each  to 
the  two  ships  :  these  persons  arrived  alongside  at  a  quarter  past  four,  at 
which  hour  both  ships  had  ceased  work  for  the  day,  and  they  shortly  after 
returned  to  the  plaintiffs,  having  been  unable  to  take  delivery. 

The  plaintiffs  requested  the  defendants  to  bring  the  boats  alongside 
on  the  29th,  but  they  replied  that  they  had  tendered  the  bales  on  the  28th 
in  accordance  with  the  contract  of  the  25th  June,  and  that  the  plaintiffs 
not  having  taken  delivery  and  paid  for  the  bales,  the  contract  was  consider- 
ed by  them  to  be  cancelled. 

The  plaintiffs  thereupon  brought  the  present  suit  to  recover  damages. 
The  defendants  admitted  the  contract,  but  pleaded  but  the  plaintiffs  were 
not  ready  and  willing  to  perform  their  part  of  the  contract. 

*  Small  Cause  Court    Reference,   No.  6  of  1888,   made  by  H.  Millett,  Esq.,  Chief 
Judge  of  the  Small  Cause  Court  of  Calcutta. 
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[419]  The  evidence  produced  showed  that  the  defendants  had,  on  the 
15th  October  1887,  complained  to  the  plaintiff  of  delay  in  payment  of 
their  bills  under  other  contracts  ;  and  had  also  on  the  26th  October  inform- 
ed them  that  cash  on  delivery  was  essential  under  the  present  contract, 
and  regretted  that  the  plaintiffs  had  not  hitherto  complied  with  these 
terms  ;  and  on  the  25th  November  again  wrote  to  the  plaintiffs,  complaining 
of  their  delay  in  making  payments  under  the  present  contract.  The 
plaintiffs  called  two  or  three  witnesses,  who  stated  that"  cash  on  delivery 
by  force  of  custom  "  meant  "  cash  on  delivery  of  the  mate's  receipts,"  but 
no  specific  instances  of  such  custom  were  given  ;  and  on  the  other  hand, 
one  of  such  witness  stated  that  he  had — since  the  decision  of  Vale  King 
v.  Jadub  Lull  Shaw  and  others,  the  present  defendants  (a  case  decided  on 
the  12th  August  1887  by  the  Chief  Judge  in  •  which  the  defendants  had 
insisted  on  payments  on  delivery  of  the  bales  with  a  contract  similar  to 
the  present,  and  Vale  King  &  Co.  had  endeavoured  to  prove  a  practice  of 
paying  on  production  of  the  mate's  receipts,  and  in  which  the  Court  held 
that  the  cash  on  delivery  of  each  bale  was  rightly  insisted  on),  for  safety's 
sake — inserted  in  all  future  contracts  "  cash  on  production  of  mate's 
receipts." 

The  Chief  Judge,  in  the  present  case,  held  that  the  evidence  above 
referred  to  was  not  sufficient  to  establish  a  local  custom  subverting  the 
plain  and  well-understood  meaning  of  the  words  "  cash  on  delivery," 
which  could  only  mean  cash  as  the  goods  were  delivered ;  he  further 
found  that  the  plaintiffs  had  failed  to  prove  that  they  were  ready  and 
willing  to  perform  their  side  of  the  contract,  as  the  evidence  given  showed 
that  had  the  ships  been  capable  of  working  at  4-15  on  the  28th  November 
uo  more  than  150  bales  could  have  been  received  by  each  boat  that 
evening.  He,  therefore,  dismissed  the  suit,  but  at  the  request  of  the  plaint- 
iff's Counsel  referred  the  following  questions  to  the  High  Court : — 

(1)  When  and    where  was  payment    to  be  made  by    the  buyers  under 
the  contract  ? 

(2)  What   is    the    meaning   and   effect    of  the    expressions  "  cash    on 
delivery,"  "  Free  on  board,'.'  in  the  said  contract  with    respect  to  the  mode 
of  payment  thereunder  ? 

(3)  Where  the  buyers  bound  under  the   contract  to  make  payment  on 
board  ship  ? 

[420]  (4-)-  Having  regard  to  the  course  of  business  followed  in 
contracts  of  this  nature,  was  payment  under  the  present  contract  to  be 
made  at  the  office  of  the  buyers  against  the  mate's  receipts  ? 

(5)  Did  the  plaintiffs  in  any  case  show  sufficient  readiness  and 
willingness  to  perform  their  part  of  the  contract  by  their  tender  made  on 
the  28th  November  1887  ? 

At  the  hearing  of  the  reference, — 

Mr.  Acworth,  for  the  plaintiffs,  contended  that  the  meaning  of  "  cash 
on  delivery  "  was  cash  in  exchange  upon  mate's  receipts  at  the  office  ;  that 
the  words  "  on  "  or  "  upon  "  have  been  construed  to  ni3an  "  before,"  "  at 
time  of  "  or  "  after,"  and  cited  Cowasjee  v.  Thompson  (1)  where  the  goods 
had  been  paid  for.  [ WILSON,  J. — That  case  was  one  stoppage  in 
transitu,  and  does  not  throw  any  light  on  this  case.] 
Sales,  p.  838.  He  also  cited  Queen  v.  Humphery  (2), 


See    Benjamin  on 
to    show   that  to 


construe  the   words  strictly    would    reduce    business   to  a   standstill  ;  and 
referred  to  Bourne  v.  Gatliff  (3)  as  to  previous  course  of    business  between 


(1)  5  M.H.C.  165. 


(2)  10  Ad.  &  El.  335. 


(3)  11  Cl.  &F.  45  (49). 
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the    parties,  and  Humphrey  v.  Dale  (1),  to  show  when  oral  evidence  fixing 
a  liability  not  provided  for  by  the  contract  can  be  used. 

Mr.  Bonncrjce  and  Mr.  Sale,  for  the  defendants,  were  not  called  upon. 

OPINION. 

The  opinion  of  the  Court  (WILSON  and  TKEVELYAN,  JJ.)  was  deli- 
very by 

WILSON,  J. — We  do  not  think  there  is  any  necessity  for  us  to  call  on 
the  defendants  in  this  case. 

The  point  is  a  very  small  one.  The  contract  out  of  which  the  suit 
arises  was  a  contract  for  delivery  of  certain  bales  of  jute,  so  many  in 
October  and  so  many  within  certain  days  of  November.  The  contract  was  a 
written  one,  and  contains  only  a  few  words  having  any  bearing  on  the  ques- 
tion in  dispute.  The  amounts  and  price  are  set  out.  The  goods  are  to 
be  delivered  free  on  board,  and  the  sellers  undertake  to  deliver  as  soon 
as  possible.  Then  under  the  heading,  "  Terms  and  conditions,  "  come  the 
words  "  Cash  on  delivery."  Then  it  is  provided  that  1,000  bales  are  to 
[421]  be  shipped  during  October,  and  1,000  bales  between  the  1st  and 
28th  November  in  losts  of  250  at  a  time.  The  real  point  now  is  what  is 
the  meaning  of  "  Cash  on  delivery  ?' '  What  happened  was  this.  Some 
days  before  the  28th  November,  I  think  on  the  23rd,  plaintiffs  wrote  to 
the  vendors '(defendants)  and  said  they  desired  a  certain  quantity  of  bales 
delivered  on  the  25th  and  26th  November,  so  much  on  one  ship,  so  much 
on  another.  The  defendants  replied  that  they  could  not  exactly  comply 
with  the  plaintiffs'  desire  as  to  time  of  delivery,  but  they  would  deliver  the 
whole  quantity  by  the  28th,  which  would  be  within  time  according  to  the 
contract.  As  a  fact,  it  turned  out  that  the  vendors  had  their  lighters  along- 
side the  ships  on  Sunday  and  Monday,  the  27th  and  28th,  and  were  ready 
and  willing  to  give  delivery,  if  paid  then  and  there  for  the  jute. 

On  Monday  the  28th;  rather  late  in  the  day,  a  communication  was 
made  to  the  purchasers  on  the  subject,  and  then  when  it  was  too  late  for 
delivery  to  be  given  on  that  day  of  the  whole  of  the  bales,  they  sent  some 
one  on  board  the  ships  with  cash  to  pay  for  the  bales  as  they  were  delivered. 
The  consequence  of  this  delay  was  that  the  bales  were  not  delivered. 
The  plaintiffs  cannot  say  they  were  taken  by  surprise,  as  there  had  been 
correspondence  between  tjhe  parties  in  which  the  vendors  said  they  would 
insist  strictly  on  their  rights  under  the  contract,  and  it  was  known  what 
they  meant  by  that,  as  similar  points  had  been  the  subject  of  litigation  in 
a  case  in  which  the  present  defendants  were  concerned ;  and  that  the 
plaintiffs  did  not  think  they  could  safely  assert  any  other  view  of  the 
contract  is  plain  from  what  they  did  on  the  28th  when  they  sent  cash  on 
board  the  ships.  Under  these  circumstances,  the  plaintiffs  have  brought 
this  suit  against  the  defendants  for  non -delivery  of  the  jute.  The  defence 
is  that  the  vendors  were  ready  and  willing  to  deliver  the  jute  if  the 
plaintiffs  had  been  ready  to  pay  for  it  as  it  was  delivered.  The  only 
question,  then,  as  I  said  before,  is  what  is  the  meaning  of  the  words 
"  Cash  on  delivery."  The  defendants  say  the  words  mean  cash  as  the 
bales  are  delivered  over  the  ship's  side. 

The  plaintiffs  say  they  mean  cash  in  exchange  for  mate's  receipts  to 
be  brought  to  their  office.  These  words  are  of  common  occurrence  not 
only  in  this  country,  but  all  over  the  world ;  and  it  would  be  a  most 
dangerous  thing  if  we  were  to  introduce  [422]  any  doubt  as  to  their 

(1)  7  El.  &  BI.  226. 
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meaning.  Cash  on  delivery  means  cash  in  exchange  for  and  simultaneous 
with  delivery  of  the  goods.  If  doubt  were  allowed  as  to  the  meaning  ol 
these  words,  it  might  also  be  raised  as  to  the  meaning  of  other  just  as 
common  words,  such  as  payment  against  shipping  documents. 

No  doubt  such  a  contract,  if  rigidly  enforced,  may  in  many  ca^es 
prove  very  troublesome  to  the  parties,  and,  consequently,  we  find  from  the 
evidence  that  some  mercantile  men  avoid  such  a  form  of  contract. 
Sometimes  the  purchaser  waives  a  Httle  of  his  rights  and  pays  for  the 
goods  a  little  before  delivery.  Sometimes  the  vendor  waives  a  little  of 
his  rights  and  takes  payment  on  presentation  of  the  mate's  receipts.  But 
that  does  not  alter  the  plain  meaning  of  the  words. 

Then  it  is  said  that  there  is  evidence  of  custom  which  alters  the 
meaning  of  the  words.  In  the  first  place,  I  think  it  may  well  be  questioned 
whether  evidence  could  be  given  to  contradict  the  plain  meaning  of  these 
words  of  a  written  contract ;  but  whether  that  be  so  or  not,  there 
is  nothing  in  this  case  amounting  to  evidence  of  custom  to  show  that 
a  different  meaning  should  be  put  on  the  words  from  the  natural  one. 
The  evidence  goes  no  further  than  to  say  that  the  difficulty  in  most 
cases  is  got  over  by  one  party  giving  way  a  little.  The  result  is  that  we 
think  the  learned  Judge's  decision  is  correct. 

The  first  three  questions  referred  to  us  are  : — 

[His  Lordship  read  the  first  three  questions,  see  16  C.  419,  and 
continued.] 

These  three  questions  it  is  convenient  for  us  to  answer  together 
by  saying  that,  where  a  contract  is  for  delivery  "  free  on  board,  "  and 
"  cash  on  delivery "  is  provided  for,  payment  may  be  required  upon 
delivery  of  the  goods  at  the  time  and  place  mentioned  in  the  contract  for 
delivery. 

The  other  two  questions  we  answer  in  the  negative. 

Messrs.  Sanderson  &>  Co.,  attorneys  for  the  plaintiffs. 

Mr.  H.  C.  Chick,  attorney  for. the  defendant. 

T.  A.  P. 


16  C.  423. 
[423]  APPELLATE  CIVIL. 

Before  My.. Justice  Pvinsep  and  MY.  Justice  Ghose. 


SONATUN  SHAH  AND  OTHERS  (Decree-holders)  v.  ALI  NEWAZ 
KHAN  AND  ANOTHER  (Judgment-dcbtovs)s' 

[31st  January,  1889.] 

Transfer  of  Property  Act  (IV  of  1882),  ss.  88,  90— Decree  unsatisfied  by  sale  of 
mortgaged  property — Right  to  decree  for  sale  of  other  than  mortgaged  property- 
The  holder  of  a  decree  on  a  mortgage  obtained  an  order  under  s.  88  of  the 
Transfer  of  Property  Act  for  sale  of  the  mortgaged  property,  and  the  proceeds 
of  this,  when  sold,  being  insufficient  to  satisfy  the  decree,  he  applied  for  a 
decree  under  s.  90  for  the  sale  of  other  properties  belonging  to  the  judgment- 
debtor.  The  Subordinate  Judge  refused  the  application  on  the  ground  that  there 
was  no  such  provision  in  the  order  for  sale  under  s.  88.  Held,  that  the  decree- 
holder  was  entitled  to  the  decree  asked  for.  The  terms  of  s.  90  contemplate  a 
decree  in  the  suit  for  recovery  of  the  mortgage  money  after  sale  of  the  mortgaged 
properties  under  a  decree  given  under  s.  88.  The  decree  holder  can  then  apply 

*  Appeal  from  Order,   No.  401  of  1888  against  the  order  of  Baboo  Promotha  Nath 
Banerjee,  Subordinate  Judge  of  Mymensingh,  dated  the  4th  of  September  1888. 
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to  the  Court,  and  if  he  can  show  that,  after  the  sale  of  the  mortgaged  properties,  1889 

there  is   still  a  balance   due  to   him  under  the  decree   obtained   under  s.  88,  and  JAN     31 

that  that   amount  is   legally   recoverable  from   the   judgment-debtor,  he  can  ask          J. 

for  and  obtain  a   decree  under  s.  90  for,  realization  of    the  balance  from  other  APPEL 

properties  of  the  debtor  (1).  LATF 

[Disc.,  14   A.  513  (518)  =  12   A.  W.N.   80;  R.,   11  A.   486  (488)  ;    21  C.  26  (28);  33  C.  ClVIL 

867  =  4  C.L.J.  141,1  ' 

IN  this  case  the  decree-holders  obtained,  on  the  5th  De-ember  1879,  16  C.  423. 
a  decree  on  a  mortgage  executed  in  their  favour  by  the  judgment-debtors, 
and  on  25th  February  1885  they  obtained  a  decree  for  sale  of  the  mort- 
gaged property  under  s.  88  of  the  Transfer  of  Property  Act  (IV  of  1882). 
Under  that  decree  the  mortgaged  property  was  sold,  but  the  proceeds 
of  sale  were  insufficient  to  satisfy  the  amount  due  under  the  mortgage 
decree,  and  they  then  applied  for  an  order  under  s.  90  of  the  Act  for 
realization  of  the  balance  from  the  other  property  of  the  judgment- 
debtors  ;  and  on  this  application  the  Subordinate  Judge  made  the  follow- 
ing order  : — 

"  The  judgment-debtors  in  this  case  have  objected  that  there  being  no 
order  in  the  decree  executed  for  the  realization  of  the  decretal  amount  from 
the  person  or  other  property  of  the  judgment-debtors,  the  present  applica- 
tion for  execution  against  the  property  of  the  judgment-debtors  other  than 
the  property  mortgaged  is  [424]  n°t  tenable.  It  is  admitted  by  the  pleader 
for  the  decree-holder,  and  it  also  appears  from  the  decree  filed,  that  a  decree 
enforcing  the  lien  on  the  mortgaged  property  was  obtained  by  the  decree- 
holder  on  the  5th  December  1879,  i.e.,  previous  to  the  passing  of  the 
Transfer  of  Property  Act  (IV  of  1882),  and  that  the  decree-holder  prayed 
for  an  order  for  the  sale  of  the  mortgaged  property  in  a  subsequent  suit 
under  the  provision  of  Act  IV  of  1882.  The  decree  obtained  in  the  latter 
suit  (a  copy  of  which  has  been  filed)  shows  that  there  is  simply  an  order 
for  the  realization  of  the  decretal  amount  from  the  sale  of  the  mortgaged 
property,  and  it  does  not  contain  any  order  for  the  realization  of  the 
balance,  if  any,  of  the  money  due  from  the  person  or  the  other  property 
of  the  judgment-debtors  ;  consequently  I  am  of  opinion  that  the  decree- 
holder  cannot  proceed  against  the  other  property  of  the  judgment-debtors 
without  such  an  crder.  Rule  12  framed  by  the  High  Court  under  the 
provision  of  s.  104  of  the  Transfer  of  Property  Act  directs  that  every 
decree  for  sale  under  the  Act  shall  direct  that  if  the  proceeds  of  the  sale 
shall  not  be  sufficient  to  satisfy  the  decree,  the  defendant  (mortgagor) 
shall  personally  pay  the  amount  of  deficiency  (see  p.  735,  Appendix  B 
of  Macpherson's  Law  of  Mortgage,  7th  Edition,  and  p.  168,  para.  I  of 
Belchambers'  Rules  and  Orders  of  High  Court).  It  has  been  held  by 
the  Allahabad  High  Court  [see  Pvan  Kuav  v.  Durga  Pvasad  (2)] ,  and 
also  by  the  Bombay  High  Court  [see  Sudan  v.  Ram  Chandra  Bhunj- 
gaya  (3)]  that  a  decree  upon  a  mortgage  which  only  provides  for  its 
enforcement  against  the  hypothecated  property  cannot  be  executed 
against  the  person  or  other  property  of  the  judgment-debtor.  It  has  also 
been  held  by  the  Bombay  High  Court  in  the  case  above  quoted  that  a 
decree  cannot  be  extended  in  execution  beyond  the  real  meaning  of 
its  terms.  The  pleader  for  the  decree-holder  contended  that  he  has 
obtained  the  latter  decree  under  the  provision  of  s.  67  of  Act  IV  of  1882, 
and  that  the  provision  of  s.  90  of  the  Act  is  applicable  to  it ;  but  the  said 
section  shows  that  if  the  balance  is  legally  recoverable  from  the  defendant 

(1)  See  Gopal  Das  v.  Alt  Muhammad.  10  A.  632. 

(2)  10  A.  127.  (3)  11  B.  537, 
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otherwise  than  out  of  the  property  sold,  the  Court  may  pass  a.  decree  for 
such  sum  ;  it  cannot  make  an  order  in  the  execution  department  for  the 
recovery  of  such  sum.  My  predecessor  in  office,  who  decided  the  case, 
might  have  passed  a  decree  for  the  recovery  of  any  such  sum.  For  all 
these  reasons,  I  allow  the  objection  with  costs,  and  strike  off  the  execution 
case  as  being  unsustainable." 

From  this  order  the  decree-holders  appealed  to  the  High  Court. 

Bahoo  Hem  Chundev  Banerjee,  Baboo  MoMni  Mohun  Roy  and  Baboo 
KasJii  Kant  Sen,  for  the  appellants. 

Munshi  Seraj-ul-Islam,  for  the  respondents. 

[425]  The  judgment  of  the  Court  (PRINSEP  and  GHOSH,  JJ.)  was  as 
follows : — 

JUDGMENT. 

The  appellant  obtained  a  decree  within  the  terms  of  s.  88  of  the 
Transfer  of  Property  Act  for  sale  of  the  mortgaged  properties.  These 
properties,  when  sold,  failed  to  realize  the  amount  of  the  mortgage  debt. 
The  mortgagee,  decree-holder,  accordingly  made  an  application  some- 
what vaguely  expressed,  but  evidently  intended  to  ask  for  a  decree  within 
the  terms  of  s.  90  of  the  Transfer  of  Property  Act  for  the  sale  of  other 
properties  belonging  to  the  judgment-debtor.  The  Subordinate  Judge  has 
refused  to  make  any  decree  or  order  under  s.  90,  considering  himself  in 
some  manner  restricted  by  the  action  of  his  predecessor  in  passing  the 
previous  decree  under  s.  88.  We  think  that  this  is  a  mistaken  view  of 
the  law.  The  terms  of  s.  90  in  our  opinion  clearly  contemplate  a  decree 
in  the  suit  for  recovery  of  the  mortgage  money  after  sale  of  the  mort- 
gaged properties  under  a  decree  given  under  s.  88.  The  decree-holder  can 
then  apply  to  the  Court,  and  if  he  can  show  that  after  the  sale  of  the 
mortgaged  properties  there  is  still  a  balance  due  to  him  under  the  decree 
obtained  under  s.  88,  and  that  that  amount  is  legally  recoverable  from 
the  judgment-debtor,  mortgagor,  he  can  ask  for  and  obtain  a  decree  within 
the  terms  of  s.  90  for  realization  of  the  balance  from  other  properties  of  the 
debtor.  We  accordingly  set  aside  the  order  of  the  Subordinate  Judge,  and, 
if  we  had  before  us  sufficient  materials,  we  should  ourselves  have  passed 
a  decree  under  s.  90.  But  in  the  absence  or  sufficient  information,  we 
think  it  right  to  set  aside  the  order  of  the  Subordinate  Judge  and  to 
direct  that,  after  making  the  necessary  enquiries,  he  do  pass  a  decree 
under  s.  90,  and  then  allow  the  execution  to  proceed.  It  is  not  necessary, 
as  contended  by  the  respondents'  vakeel,  to  bring  a  separate  suit  for 
this  matter.  We  given  no  costs  in  this  appeal. 


J.  v.  w. 


Appeal  allowed. 
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[426]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Tottenham  and  Mr.  Justice  Banevjee. 


SHAMA  DASS  (Plaintiff)  v.  HURBUNS  NARAIN  SINGH  AND  OTHERS 
(Defendants).  *      [5th  March,  1889.] 

Appeal — Ex  parte  decree — Order  setting  aside  ex  parte  decree — Civil   Procedure  Code 
(Act  XIV  of  1882).  ss.  108,  588— Notification  in  "  Gazette." 

There  is  no  appeal  from  an  order  setting  aside  an  ex  parte  decree. 
[R.,  103  P.R.  1905  =  45  P.L.R.  1906  ;  2  N.L.R.  179  (189).] 

THIS  was  an  appeal  against  an  order  setting  aside  an  ex  parte 
decree,  on  the  ground  that  the  summons  had  not  been  served  upon  the 
defendants. 

Mr.  Banner jee  and  Baboo  Umakali  Mocker jee,  for  the  appellant. 

Mr.    C.  Gregory  and  Baboo  RomesJi  Chnnder  Bose,  for  the  respondents. 

Mr.  Gregory  took  a  preliminary  objection  that  there  was  no  appeal 
from  such  an  order. 

The  following  judgments  were  delivered  by  the  Court  (TOTTENHAM 
and  BANERJEK,  JJ.) 

JUDGMENTS. 

TOTTENHAM,  J. — This  is  an  appeal  against  an  order  passed  by-the 
lower  Court  setting  aside  an  ex  parte  decree. 

A  preliminary  objection  was  taken  on  the  part  of  the  respondents  by 
Mr.  Gregory,  that  from  such  an  order  no  appeal  lies  under  s.  588  of  the 
Code. 

This  question  was  argued  at  considerable  length  ;  and  reserving  our 
judgment  upon  it,  we  also  heard  the  appeal  on  the  merits.  Upon 
consideration,  I  im  of  opinion  that  Mr.  Gregory  is  right,  and  that  no 
appeal  lies.  When  Act  XIV  of  1882  was  passed,  the  wording  of  s.  588, 
cl.  9,  was  to  this  effect :  "  Orders  rejecting  applications  under  s.  108,  or  an 
order  to  set  aside  a  decree  ex  parte."  Under  this  clause,  apparently  an 
appeal  would  lie  from  the  order  now  before  us  ;  but  I  find  that  the  word 
"  or "  in  the  clause  after  s.  108  was  by  an  error  placed  for  the  word 
"for."  In  August  1882,  that  is,  one  month  after  the  Act  came 
into  force,  a  corrigendum  was  [427]  published  in  the  Gazette  of 
India,  under  the  signature  of  the  Secretary  to  the  Government  in 
the  Legislative  Department,  by  which  it  was  notified  that  the  word 
"  for  "  ought  to  have  stood  for  "or  "  in  this  clause.  I  think  I  am  justified 
in  taking  judicial  notice  of  this  notification  and  acting  upon  it.  It  is  true 
that  the  amending  Act  (VII  of  1888)  assumes  the  original  wording  of  the 
clause  to  have  been  correct,  for  the  Act  deliberately  provides  that  the  word 
"  for  "  shall  stand  in  the  place  of  "  or  ;"  but  in  the  statement  of  objects 
and  reasons,  which  accompanied  the  Bill  when  framed,  it  was  stated  that 
the  amendment  of  this  clause  was  only  intended  to  correct  a  typographical 
error.  It  is  clear  to  me,  therefore,  that  the  Legislature  never  intended  to 
enact  that  there  should  be  an  appeal  from  an  order  setting  aside  a  decree 
passed  ex  parte. 

*  Appeal  from  Order  No.  434  of  1888,  against  the  order  of  Baboo  Rakhal  Chunder 
Pose,  Subordinate  Judge  of  Shahabad,  dated  the  13th  of  August  1888. 
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That  being  so,  I  allow  the  preliminary  objection  in  this  case  and 
dismiss  the  appeal  with  costs. 

BANERJEE,  J. — I  also  am  of  the  same  opinion.  I  think  that  the 
Code  of  Civil  Procedure,  even  as  it  stood  previous  to  the  passing  of  the 
amending  Act  (VII  of  1881),  did  not  allow  any  appeal  from  an  order 
granting  an  application  for  setting  aside  an  ex  parte  decree. 

It  was  contended  that  cl.  9  of  s.  588,  as  it  stood  before  the  amend- 
ment  by  Act  VII  of  1888,  allowed  such  an  appeal.  If  that  clause  stood 
alone,  this  contention  would  have  been  right.  But  that  is  one  of  a  series 
of  clauses  ;  and  regard  being  had  to  the  context,  and  especially  to  the 
language  of  cl.  8,  which  immediately  precedes,  it  is  clear  that  the  word 
"  or  "  in  cl.  9  is  a  misprint  for  the  word  "  for.  "  Orders  against  which 
appeals  are  provided  for  by  s.  588  are  invariably  referred  to  in  the  plural 
number,  and  where  more  descriptions  and  orders  that  one  are  provided 
for  in  one  and  the  same  clause,  they  are  connected  by  the  word  "  and, " 
and  not  by  the  disjunctive  particle  "  or.  "  Clause  14  may  be  referred  to 
in  this  connection.  Referring  to  the  estate  of  the  law  as  it  stood 
before  the  passing  of  Act  XIV  of  1882,  we  find  the  same  view 
supported;  for  cl.  9  of  Act  XII  of  1879,  which  in  other  respects  agrees 
word  for  word  with  the  clause  now  under  consideration,  has  the  word 
"  for "  in  the  place  of  the  word  "  or, "  thereby  indicating  that 
[428]  the  Legislature  then  allowed  appeals  only  against  orders  rejecting 
applications  for  setting  aside  ex  part e  decrees,  and  not  against  orders 
allowing  such  applications.  And  going  further  back,  and  referring  to 
Act  VIII  of  1859,  we  find  that  the  state  of  the  law  was  the  same  under 
that  Act.  The  reason  of  the  thing  would  show  that  there  is  no  ground 
for  thinking  that  ihe  Legislature  intended  to  make  any  change  in  the 
law  ;  for  whereas  an  order  rejecting  an  application  for  setting  aside  an 
ex  parte  decree  leaves  the  party  against  whom  the  order  is  passed  with- 
out any  further  remedy  except  an  appeal  against  that  order  ;  an  order 
allowing  an  application  for  setting  aside  an  ex  parte  decree,  leaves 
the  party  against  whom  the  order  is  made  ample  remedy  by  prosecuting 
his  suit,  in  which,  if  he  is  in  the  right,  he  may  yet  succeed.  All 
this  was  conceded  in  argument;  and  the  learned  Counsel  for  the 
appellant  admitted  that,  if  the  construction  of  this  clause  depended  merely 
upon  a  construction  of  s.  588,  the  preliminary  objection  would  be 
almost  unanswerable.  But  it  was  contended  that  the  Legislature,  by 
having  recourse  to  the  process  of  legislation  for  the  purpose  of  altering 
the  word  "  or  "  into  "  for,"  has  shown  that  we  are  no  longer  at  liberty  to 
suppose  that  it  was  a  misprint  for  "for."  I  do  not  see  much  force  in  this 
contention.  All  that  the  Legislature  did  was  only  to  guard  against  any 
possibility  of  error  in  construing  s.  588  ;  and,  as  my  learned  brother  has 
shown,  a  reference  to  the  statement  of  objects  and  reasons  for  making 
the  change  in  question  shows  that  what  the  Legislature  meant  to  do  was 
merely  to  correct  a  typographical  error.  If  that  is  their  express  object, 
there  is  no  force  in  the  argument  that  we  must  presume  their  object  to 
have  been  to  alter  the  law  and  make  it  by  the  amending  Act  something 
different  from  what  it  was  originally  intended  to  be. 

T«  A.  P,  Appeal  dismissed, 
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[429]  CIVIL  RULE.  FEB.  20. 

Before  MY.  Justice  Pigot  and  Mr.  Justice  Bevevley.  CIVIL 

IN    THE    MATTER    OF    ANUND    CHUNDER      RoY    (AllCtioH-pUVchasev)    V.  ~ 

NITAI  BHOOMIJ  (Judgment-debtor)*      [20th  February,    1889.] 

Appeal — Appeal  newly  given  by  law — Proceedings  instituted  prior  to  change  in  pro- 
cedure— Appeal  from  order  under  s.  312,  Civil  Procedure  Code  (Act  XIV  of  1882) 
— Act  VII  of  1888,  ss.  55  and  56. 

It  is  a  general  principle  of  law  that  an  appeal  newly  given  by  law  is  made  ap- 
plicable to  proceedings  instituted  before  that  change  in  procedure  is  made. 

Held,  accordingly,  that  an  appeal  from  an  order  under  the  second  paragraph 
of  s.  312  of  the  Civil  Procedure  Code,  although  made  before  Act  VII  of  1888 
came  into  force,  would,  upon  the  operation  of  that  Act,  lie  to  the  Court  to  which 
an  appeal  would  lie  from  the  decree  in  the  suit  in  relation  to  which  such  order 
was  made.  Hurrosundari  Dabl  v.  Bhojohari  Das  Manji  (l)  explained  and 
distinguished. 

[Appr.,  21  B.  822  (826).] 

ON'  the  5th  September  1887,  Anund  Chunder  Roy  purchased  a  tenure 
at  an  auction  sale  held  in  execution  of  a  decree  for  rent  against  Nitai 
Bhoomij.  On  the  7th  June  1888,  the  sale  was  set  aside  by  an  order 
made  by  the  Munsif  of  Purulia  under  the  second  paragraph  of  s.  312  of 
the  Code  of  Civil  Procedure.  In  July  1888,  a  few  days  after  Act  VII  of 
1888  came  into  operation,  Anund  Chunder  Roy  appealed  from  this 
order  to  the  Deputy  Commissioner  of  Manbhoom,  who  dismissed  the 
appeal  on  the  ground  that  he  had  no  jurisdiction  to  here  it,  observ- 
ing :  "  It  is,  however,  clear  that  no  appeal  lies.  By  s.  588,  clause  (16) 
and  s.  589,  it  is  provided  that  an  appeal  lies  to  the  High  Court 
from  «  orders  under  s.  294,  the  first  paragraph  of  s.  312  or  s.  313,  for 
confirming,  or  setting  aside,  or  refusing  to  set  aside  a  sale  of  immoveable 
property.' 

"The  difference  between  the  terms  of  s.  588,  clause  (F)  of  Act  X  of 
1877,  the  former  Civil  Procedure  Code,  appears  to  indicate  that  the  Legis- 
lature advisedly  took  away  the  right  of  appeal  in  cases  in  which  the 
objection  had  been  allowed,  and  the  sale  set  aside.  Even  if  this  were 
otherwise,  the  appeal;  if  any,  [430]  would  lie  to  the  High  Court,  and  not 
to  this  Court.  I  have,  therefore,  no  jurisdiction. 

"  By  ss.  55  and  56,  Act  VII  of  1888,  an  appeal  has  been  allowed  in 
this  class  of  cases  to  the  District  Court.  This  Act  came  into  force  on  the 
1st  July  1888,  a  few  days  before  this  appeal  was  filed  ;  and  it  is  argued 
that  the  procedure  and  jurisdiction  in  the  case  before  me  are  therefore  gov- 
erned by  its  provisions.  This,  however,  does  not  appear  to  be  correct.  In 
Huvvos'Widavi  Dabi  v.  Bhojohari  Das  Manji  (1),  it  was  held  that  the  words 
'  any  proceedings  commenced  before  the  repealing  Act  shall  have  come 
into  operation  '  in  s.  6  of  the  General  Clauses  Act  I  of  1868  include  an 
appeal  against  a  decree  made  before  the  passing  of  the  repealing  Act,  as 
such  appeal  must  be  considered  a  proceeding  in  the  original  suit.  The 
ratio  decidendi  of  this  case  applies  equally  whether  the  repealing  Act  repeals 
an  entire  Act,  or  only  portion  of  an  Act.  It  follows,  therefore,  that  this 
appeal  is  governed  by  the  law  as  it  stood  at  the  time  of  institution  of  the 

*  Civl  Rule  No.  1302  of  1888,  against  the  order  passed  by  E.  N.  Baker,  Esq., 
Deputy  Commissioner  of  Manbhoom,  dated  the  27th  of  August  1888. 

(1)   13  C.  86. 
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1889       original  suit,  i.e.,  in  the  year  1883.     As  already    stated,    no    appeal    lies    to 
FEB.  20.      this  Court  under  the  law  as  it  stood  then." 

P  On  the  16th  November  1888,  Anund  Chunder  Roy    moved    the    High 

oIV  Court,   and  obtained  a  rule,  calling  upon  the  judgment-debtor,  respondent, 

_*       Nitai  Bhoomji,  to  show  cause  why  the  order  of  the    Deputy   Commissioner 
16  C  429.    °f   Manbhoom,   dated    the    27th    August    1888,  refusing  to  hear  an  appeal 
from  an  order  under  s.  312  of    the    Civil    Procedure    Code,    made    by   the 
Munsif  of  Purulia,  and  dated  the  7th  June  1888,  should  not  be  set  aside  on 
the  ground  that  the  Deputy  Commissioner  had  jurisdiction  to  entertain  the 
appeal  under  the  provisions  of  Act  VII  of  1888. 
On  the  rule  coming  up  for  argument, — 
Baboo  Kishovi  Lai  Goswami,  for  the  petitioner. 

Baboo  Issur  Chunder  C  hue-kerb  ittty  and  Baboo  Upendev  Chundev  Base, 
for  opposite  party. 

The  judgment  of  the  Court  (PiGox  and  BEVERLEY,  JJ.)  was  as 
follows  : — 

JUDGMENT. 

In  this  case  an  order  under  the  second  paragraph  of  s.  312  of  the 
Civil  Procedure  Code,  setting  aside  a  sale  on  the  [431]  ground  of  a  mate- 
rial irregularity,  was  made  by  the  Munsif  of  Purulia. 

The  order  was  made  on  the  7th  June  1888  before  Act  VII  of  1888 
came  into  force  ;  and,  therefore,  when  the  order  was  made,  no  appeal  lay 
from  it  to  the  Court  of  the  Deputy  Commissioner. 

Act  VII  of  1888  came  into  force  on  July  1st,  1888,  by  that  enact- 
ment an  order  made  under  s.  312  is  made  appealable  to  the  Court  to 
which  an  appeal  would  lie  from  the  decree  in  the  suit  in  relation  to  which 
such  order  was  aiade.  In  the  present  case  such  Court  would  be  that  of 
the  Deputy  Commissioner. 

After  the  1st  July  an  appeal  was  presented  to  the  Deputy  Commis- 
sioner from  the  order  of  June  7th.  The  Deputy  Commissioner  rejected  it, 
holding  that  the  new  enactment  did  not  apply,  as  the  suit  in  which  the 
order  was  made  was  instituted  under  the  Act  of  1882,  under  which  no 
such  appeal  was  allowed  to  his  Court ;  that,  therefore,  the  old  law  governed 
the  matter,  and  that  he  had  no  jurisdiction  to  hear  the  appeal. 

From  that  order  this  appeal  is  brought.  The  decision  appealed  from 
is  founded  on  the  decision  of  this  Court  in  Huvvosundavi  Dabi  v.  Bhojo- 
havi  Das  Manji  (1),  in  which  it  was  held  that  no  appeal  lay  against  a 
decree  in  a  suit  instituted  under  the  old  Bengal  Rent  Act  VIII  of  1869, 
although  the  appeal  was  presented  after  the  new  Act  VIII  of  1885  came 
into  force,  by  which  Act  (it  was  assumed  for  the  purpose  of  the  argument) 
an  appeal  was  given. 

That  case  was  decided  upon  the  construction  of  s.  6  of  the  General 
Clauses  Act.  The  appeal,  if  it  was  given,  was  given  by  the  Act  of  1885, 
which  repealed  the  Act  of  1 869  ;  and  it  was  held  that  as  the  repeal  of  the 
Act  of  1869  could  not  affect  proceedings  commenced  before  the  repealing 
Act  came  into  operation,  and  as  the  word  "  proceedings  "  in  the  General 
Clauses  Act  includes  an^appeal  against  a  decree  made  before  the  passing 
of  the  repealing  Act,  the  appeal  did  not  lie. 

In  the  present  case  the  question  does  not  arise  in  respect  of  the  provi- 
sions of  a  repealing  Act.  So  far  as  the  ss.  55  and  56  of  Act  VII  of  1888 
affect  the  present  proceedings,  they  do  so,  not  by  repealing  the  former  Act, 

(1)  13  C.  86. 
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16  C.  432. 
CIVIL  REFERENCE. 

Before  My.  Justice  Wilson  and  Mr.  Justice  Trevelyan. 


RAMEN  CHETTY  (Plaintiff]  v.    MAHOMED  GHOUSE  AND  ANOTHER 
(Defendauts).*      [6th   March,   1889.] 

Stamp  Act,  1879.  sch.  /,  arts.    11,  19 — Cheque — Bill  of   Exchange,  Adniissibility  in 
evidence — Post-dated  cheque — Stamp    Act,  1879,  s.  67 — Penalty. 

In  determining  whether  a  document  is  sufficiently  stamped  for  the  purpose 
of  deciding  upon  its  admissibility  in  evidence,  the  document  itself  as  it  stands, 
and  not  any  collateral  circumstances  which  may  be  shown  in  evidence,  must  be 
looked  at. 

Bull  v.  O' Sullivan  (\),Gattyv.  Fry  (2),  and  Chandra  Kant  Mookerjec  v. 
Kartik  Charan  Chaile  (3)  referred  to. 

[433]  Where  a  cheque  bearing  a  stamp  of  one  anna  was  dated  the  25th  Sep- 
tember and  the  evidence  showed  it  to  have  been  actually  drawn  on  the  8th 
September,  and  therefore  to  have  been  post-dated,  it  was  contended  that  the 
cheque  was  really  a  bill  of  exchange,  payable  17  days  after  date,  and  therefore 
inadmissible  in  evidence  as  being  insufficiently  stamped. 

Held,  in  a  suit  to  recover  the  amount  of  the  cheque  on  its  being  dishonoured, 
that  it  was  admissible  in  evidence. 

[F.,  27  B.  279  (280)  ;  R.,  L.B.R.  (1893-1900)  119  (120)  ;  24  M.  259  (261)  ;  6  Bom  L  R 
699  (700).] 

REFERENCE  to  the  High  Court  at  Calcutta  under  s.  54  of  the  Burma 
Courts  Act,  1875. 

The  case  was  stated  as  follows  in  the  reference  : — 

"  This  suit  is  described  in  the  plaint  as  a  suit  for  the  recovery  of  the 
sum  of  Rs.  1,543-14  due  for  principal  and  interest  on  a  dishonoured 
cheque. 

*  Rangoon  Reference  No.  1  of  1889,  made  by  C.  E.  Fox,  Esq.,  Officiating  Recorder 
of  Rangoon,  dated  the  llth  of  January  1889. 

(1)  L.R.  6  Q.B.  209.  (2)  L.R.  2  Ex.  D.  265.  (3)  5  B.L.R.  103. 
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but   by   adding    to   its    provisions    [432]  an  appeal  in  a  case  in  which  the        1889 
former  Act  did  not  allow  one.     They  advance  the  remedy  of  the  subject  in     FEB.  20. 
this  particular   respect.     We  do    not  think,   therefore,    that   the   General         ~ — 
Clauses  Act  applies. 

That  being  so  the  general  principle  of  law   is  applicable,    that   an  LLl" 

appeal  newly  given  by  law   is   made  applicable   to   proceedings   instituted  " 

before  that  change  in  procedure  is  made.  That  principle  is  contravened 
by  the  General  Clauses  Act  (whether  intentionally  or  not)  in  cases  where 
the  appeal  is  conferred  by  means  of  the  operation  of  the  repeal  of  an 
existing  Act.  But  that  effect  of  the  General  Clauses  Act  must  be  limited 
to  the  cases  strictly  covered  by  its  provisions.  The  present  is  not  such  a 
case.  We  hold,  therefore,  that  the  appeal  lies  to  the  Court  of  the  Deputy 
Commissioner.  We  make  the  rule  absolute. 

We  set  aside  the  order  of  the  Deputy  Commissioner,  and  direct  him 
to  entertain  the  appeal. 

The  costs  of  this  Rule  will  be  disposed  of  by  the  Deputy  Commis- 
sioner on  the  hearing  of  the  appeal  we  now  direct  him  to  entertain.  We 
assess  the  hearing  fee  on  each  side  at  three  gold  mohurs. 

c.  D.  P.  Rule  made  absolute. 
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1889  "  The  plaint  sets  out  that,  on  the  8th  September   1888,   the  second 

MARCH  6.    defendant  drew  a  cheque  on  the  Bank  of  Bengal,  directing  the  payment  to 

the  first  defendant  «  or  bearer  "  of  the  sum  of  Rs.  1,541-5. 

"  The  cheque  is  as  follows  : — 

M.  41036.  RANGOON,  25th  September  1888. 

16  C.  432.  No. 

/      One 

BANK  OF  BENGAL. 

.Pay  to  S.    Mahomed  Ghouse,  or  bearer,  Rupees  fifteen  hundred  forty- 
one 'and  annas  five  only  (Rs.  1,541-5-0). 

(Sd.)     TURNER  &  Co. 

"  The  plaint  continues  that  the  first  defendant  requested  the  plaintiff 
to  pay  the  said  sum  of  Rs.  1,541-5,  and  the  plaintiff  accordingly  paid  the 
same,  less  discount ;  that  on  the  25th  September  the  cheque  was  presented 
at  the  Bank  of  Bengal  for  payment,  but  was  dishonoured. 

"  The  second  defendant  admits  having  made,  and  the  first  defendant 
admits  having  endorsed,  the  cheque,  but  they  defend  the  suit  on  the  ground 
that  the  cheque  having  been  post-dated  when  made,  and  the  plaintiff  having 
received  and  dealt  with  it,  knowing  it  to  be  post-dated,  it  cannot  be 
admitted  in  evidence,  and  cannot  be  recovered  upon.  It  is  contended  that 
the  persons  making  and  dealing  with  the  cheque  are  subject  to  the  penalty 
mentioned  in  s.  67  of  the  Stamp  Act,  and  that  the  [434]  cheque  must  be 
regarded  as  a  bill  of  exchange  payable  at  17  days  after  date,  and,  not 
being  stamped  as  such,  it  is  inadmissible  in  evidence  by  the  first  clause  of 
the  proviso  to  s.  34  of  the  Stamp  Act.  In  support  of  these  contentions 
the  cases  of  Allen  v.  Keens  (1)  and  Whitewell  v.  Bennett  (2),  decided  under 
the  older  English  statutes,  and  Forster  v.  Mackreth  (3)  are  relied  on.  In 
the  latter  case  four  learned  Judges,  after  much  consideration,  were  all  of 
opinion  that  in  substance  a  post-dated  cheque  could  not  be  distinguished 
from  a  bill  of  exchange  at  so  many  days'  date. 

"  For  the  plaintiff  it  is  contended  that  person  making  or  dealing 
with  a  post-dated  cheque  is  not  subject  to  the  penalty  mentioned  in  s.  67, 
because  the  word  '  cheque '  is  not  expressly  mentioned  in  the  section, 
whereas  it  is  expressly  mentioned  in  s.  61  of  the  Act.  This  omission  is 
said  to  indicate  an  intention  on  the  part  of  the  Legislature  that  post-dating 
cheques  should  not  be  subject  to  penalty,  although  '  cheque  '  is  defined  in 
the  Act  as  meaning  '  a  bill  of  exchange  dr  awn  on  a  banker  and  payable  on 
demand.'  Further,  it  is  contended  that  the  cheque  is  rightly  stamped  on 
the  face  of  it,  and  that  nothing  further  can  be  considered  in  testing 
whether  it  is  admissible  in  evidence  tinder  the  Stamp  Act.  The  cases  of 
Bull  v.  0' Sullivan  (4),  and  Gatty  v.  Fry  (5),  are  relied  on  in  support  of 
this  contention.  The  judgment  of  Peacock,  C.J.,  in  the  case  of  Chandra 
Kant  Mookerjee  v.  Kartick  Charan  Chaile  (6)  also  supports  this  view. 

"  It  appears  to  me  that  these  cases  afford  great  authority  for  holding 
that  the  cheque  in  suit  is  admissible  in  evidence,  but  being  of  opinion 
that  s.  67  does  attach  a  penalty  to  the  making  of  and  dealing  with  a  post- 
dated cheque,  thereby  differing  from  the  English  statutes  under  which 
the  two  English  cases  above  referred  to  were  decided,  and  in  view  of  the 
opinion  of  the  Judges  in  the  case  of  Forster  v.  Mackreth  (3),  I  entertain 

(1)  1  East.  435  =  3  Esp.  281.  (2)  3  B.  and   P.  559.  (3)  L.R.  2  Ex.  163. 

(4)  L.R.  6  y.B.  209.  (5)  L.R.  2  Ex.  D.  265.         (6)  5  B.L.R.    103. 
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doubt  whether  in  this  case,  where  the  allegations  in  the  plaint  show  that 
the  plaintiff. knowingly  dealt  with  a  post-dated  cheque,  that  cheque  can  be 
admitted  in  evidence  and  be  recovered  on. 

"  I  therefore  refer  to  the  High  Court  the  question  whether  the   cheque 
sued  upon  in  this  suit  is  admissible  in  evidence." 

[435]  At  the  hearing  of  the  reference, — 

Mr.  P.  O'Kinealy,  appeared  for  the  plaintiff,    and    contended  that    the 
'cheque  was  sufficiently    stamped,    and  that   there  were  no  findings  of  fact 
to  bring  the  case  within  s.  67. 

The  defendants  were  not  represented    by  Counsel. 

The  following  opinions  were    delivered    by    the   Court  (WILSON  and 
TREVELVAN,  JJ.) : — 

OPINIONS. 

WILSON,  J. — In  my  opinion  the  authorities  which  are  referred  to 
by  the  learned  Recorder  in  his  order  of  reference  are  conclusive  upon  the 
question  which  is  now  before  us.  The  cases  of  Bull  v.  0' 'Sullivan  (1)  and 
Gatty  v.  Fry  (2),  which  cases  are  entirely  in  accordance  with  the  earlier 
authorities,  are  clear  to  show  that  in  determining  whether  a  document 
is  sufficiently  stamped  for  the  purpose  of  deciding  upon  its  admissibility  in 
evidence,  you  must  look  at  the  document  itself  as  it  stands  and  not  at  any 
collateral  circumstances  which  may  be  shown  in  evidence,  and  exactly  the 
same  law  is  laid  down  in  this  Court  in  the  judgment  of  Sir  Barnes 
Peacock  in  the  case  of  Chandra  Kant  Mookerjee  v.  Karttk  Chavan  Chaile  (3) 
in  the  passage  at  page  105  of  the  report.  That  is  conclusive  of  the  present 
case  :  for  it  is  clear,  I  think,  that  the  present  Stamp  Act  in  India  ought  to 
be  construed  according  to  the  same  principles  of  construction  as  the  Stamp 
Act  in  England  and  the  earlier  Stamp  Acts  in  this  country.  In  argument, 
apparently,  before  the  Recorder,  s.  67  of>the  Act  was  referred  to.  That 
section  imposes  penalties  in  certain  cases  upon  persons  who  post-date 
bills  of  exchange.  It  is  not  necessary  to  say  whether  a  cheque  is  a  bill 
of  exchange  within  the  meaning  of  that  section,  or  what  the  effect  of  that 
section  would  be,  in  any  case  to  which  it  applied,  upon  the  admissibility 
of  a  bill,  because  in  the  present  case  there  is  no  evidence  apparently,  and 
certainly,  no  finding,  of  the  circumstance  which  alone  could  make  the 
section  applicable,  namely,  the  intention  to  defraud.  The  result  is  that  we 
answer  the  question  to  us  in  the  affirmative. 

TREVELYAN,  J. — I  agree  with  this  decision. 

J.  v.  w. 
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[436]  SMALL  CAUSE  COURT  REFERENCE. 

Before  MY.  Jtistice  Wilson  and  Mr.  Justice    Trevelyan. 


BOISTUB  CHURN  NAUN  AND  OTHERS  v.  WOOMA  CHURN  SEN.  :|; 
[6th  March,  1889.] 

Excise  Act  (Bengal  Act  VII  of   l878)~Revemte,    Protection  of— Contract  Act  (IX  of 
1872),  s.  23— Public  policy. 

The  Bengal  Exise  Act  of  1878  is  not  an  Act  framed  solely  for  the  protection 
of  the  revenue,  but  is  one  embracing  other  important  objects  of  public  policy 
as  well. 

An  agreement,  therefore,  for  the  sale  of  fermented  liquors,  entered  into  by  a 
person  who  has  not  obtained  a  license  under  that  Act,  is  void  and  cannot  be 
recovered  on. 

[Rel.  on,  8  C.W.N.  635  (638)  =  31  C.  798  ;  R.,  24  M.   401   (404).] 

SUIT  to  recover  money  for  goods  sold  and  delivered. 

The  plaintiffs  who  had  not  taken  out  a  license  for  the  sale  of  fermented 
liquors,  under  Bengal  Act  VII  of  1878,  sold  to  the  defendant  a  certain 
quantity  of  porter  and  beer,  and  sued  him  for  the  price  thereof. 

The  defendant  contended  that  the  contract  was  void  under  s.  23  of 
the  Contract  Act,  inasmuch  as  the  plaintiffs  had  sold  the  goods  without 
obtaining  a  license  under  the  Excise  Act. 

The  Chief  Judge  of  the  Small  Cause  Court  held  that  the  Excise  Act 
of  1878  was  an  Act  framed  in  the  interest  of  the  public,  and  that  the 
contract  under  which  the  goods  were  sold  by  the  plaintiffs,  who  were 
unlicensed,  was  void  under  s.  20  of  the  Contract  Act,  and  that,  therefore, 
this  suit  to  recover  the  price  of  the  goods  so  sold  would  not  lie  ;  he  there- 
fore dismissed  the  suit,  but,  at  the  request  of  the  parties,  referred  the 
following  question  (amongst  others)  to  the  High  Court,  viz.  : — 

1.  Is  the  agreement  void  having  regard  to  the  provisions  of  the 
Bengal  Excise  Act  of  1878  ? 

Mr.  Acwovth  (with  him  Baboo  Kali  Nath  Mittev),  for  the  plaintiffs. — 
The  Bengal  Excise  Act  is  purely  a  Revenue  Act,  and  has  no  [437]  such 
effect,  as  has  been  given  to  it,  on  the  contract  of  sale.  There  is  no  section 
in  the  Act  which  forbids  such  a  suit  as  the  present.  This  case  does  not 
fall  within  Bexley  v.  Bignold  (I)  ;  nor  is  the  passage  in  p.  487  of  Maxwell 
on  Statutes  referred  to  by  the  Judge  applicable.  Revenue  Acts  are  treated 
as  being  for  the  protection  of  the  revenue  and  not  on  grounds  of  public 
policy.  I  submit  the  contract  was  not  illegal.  See  Maxwell  on  Statutes, 
p.  490,  and  Bailey  v.  Harris  (2)  decided  on  2  Wm.  IV,  c.  16,  s.  12,  and  6 
Geo.  IV,  c.  80,  s.  115.  See  also  Brown  v.  Duncan  (3)  ;  Johnson  v.  Hudson  (4) 
decided  under  29  Geo.  Ill,  c.  68,  ss.  72  and  124  ; 
decided  under  6  Geo.  IV,  c.  81,  s.  26. 

Mr.  Hill,  for   the   defendant.— The  Excise  Act 

protection  of  the  public  as  well  as  the  revenue.  As  to  cases  on  similiar 
statutes  in  force  in  England,  and  to  the  general  rule  deducible  from  such 
statutes,  see  Benjamin  on  Sales,  526.  Sections  11  and  53  of  the  Bengal 
Excise  Act  show  it  was  the  intention  of  the  Legislature  to  prevent  the  sale 

*  Small  Cause  Court  Reference   No.  7  of   1888.  made    by  H.  Millett,    Esq.,  Chief 
Judge, of  the  Court  of  Small  Causes,  Calcutta,  dated  the  24th  of  July  1888. 

(1)  5  B.  &  Aid.  335.  (2)  12  Q.B.  905.  (3)  10  B,  &  C.  93. 

(4)  11  East,  180.  (5)  14  M.  &  W.  452, 
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without  license  of  anything  but  very  small  quantities  of  fermented  liquors, 
and  the  distinction  drawn  in  that  section  between  "  tari  "  and  fermented 
liquors  shows  that  it  is  the  question  of  these  liquors  being  intoxicating 
which  is  paramount,  the  case  of  Ritchie  v.  Smith  (1)  was  decided  on 
the  Statute  9  Geo.  IV,  c.  61,  which  was  held  to  be  for  the  protection  of 
public  morals  as  well  as  of  the  revenue.  The  case  of  Judoonath  Shaha 
v.  Nobin  Chundev  Shaha  (2),  decided  on  Ben.  Act  II  of  1866,  decides 
that  an  agreement  having  for  its  object  the  carrying  on  a  trade  in  contra- 
vention of  the  Excise  Law  is  illegal — See  also  Hormusji  Motabhai  v. 
Pestanji  Dhanjibhai  (3)  and  Debi  Prasad  v.  Rup  Ram  (4).  Sections  14, 
29  and  50  of  the  Bengal  Excise  Act  also  show  that  one  of  the  objects  of 
the  Legislature  in  passing  the  Act  was  the  prevention  of  drunkenness. 

Mr.  Acwovtfi  in  reply. — No    cases  have    been   cited  by   the  other  side 
showing  that  a  sale  similar  to  the  present  contract  [438]    of  sale   has  been 
held  to  be  void  ;  I  however  admit  that  there  are  cases   somewhat  resembl- 
ing  those   in  which    contracts  have    been    held   to  be  void  on    grounds  of 
public   policy    or  under  some  particular   statute.     In  Ritchie   v.    Smith  (1) 
the  case  of  a  sale  was  expressly  exempted,  and  the  Court   in  the  course  of 
argument  expressly  stated  that    it  was  not    intended  to   touch  the  case  of 
Smith   v.    Mawhood    (5),  and    that  the  contract   was  not    illegal   so   as    to 
make  it  absolutely  void.     The    plaintiffs  and    defendant    were  not   parties 
conspiring  to  defeat  the  Act.  The  English  cases  show  that  where  a  penalty 
is  exacted    it  does   not  invalidate   the  sale.     Licensing   Acts   have  always 
co-existed  in  England  with  the  Excise  Acts  ;  does  it    make  any    difference, 
if  it  be  so,    that  the    two   Acts    are  consolidated    in    this   country  ?     The 
English    Licensing  Act   of    1872,   35    and    36   Vic.,  c.  94,  s.  13,  is  almost 
identical   with   s.    67  of  the  Bengal  Act.     The  case  of  Hormusji  Motabhai  v. 
Pestanji    Dhanjibhai    (3)    is  decided  on  the  principle  laid  down  in  Ritchie  v. 
Smith  (1);    the   case    of   Debi   Prasad    v.    Rup    Ram    (4)    is    also    decided 
on    that    principle  ;    but   Ritchie    v.    Smith    does  not  belong  to  the  class  of 
cases    which    should    be   considered    in    answering   the  question  referred. 
All  that  Ritchie  v.  Smith    decides    is  that  where  one  man  takes  advantage 
of   another    man's   license,    such   an    act   is  illegal,  but  the  case   does  not 
refer  to  an  outside  purchaser.     Section   14  only  provides  that  the  operation 
of   the  Act  may  be  suspended  in  certain  cases ;  the  Government  may  have 
had  reason  for  exempting  where  the  consumption  is  small.     The  argument 
of   the   other    side   on    s.    50  is  answered  by  Bailey  v.  Harris  (6).     Section 
23   of   the  Contract  Act  only  affirms  the  English  law  on  the  subject.     The 
case   of   Lovymev   v.    Smith   (7)    was    a   sale   by  sample  and  has  no  appli- 
cation   to  the  particular  case  ;    here  the  defendant  bought  specific  goods  on 
their  own  judgment — Cf.  Burnby  v.  Bollett  (8). 

OPINION. 

[439]  The  opinion  of  the  Court  (WILSON  and  TREVELYAN,  JJ.) 
was  delivered  by  ^ 

WILSON,  J. — The  principal  question  which  has  been  raised  before 
us  in  this  reference  is  whether  a  contract  for  the  sale  of  fermented  liquor, 
by  a  person  who  has  not  obtained  a  license  under  Ben.  Act  VII  of 
1878,  is  illegal  and  therefore  void. 

The  sections  bearing  upon  the  matter  are  these :  Section  4  has 
defined  exciseable  articles  as  including  spirituous  and  fermented  liquors. 


(1)  6  C.  B.  462  (472).  (2)   21  W.  R.  289. 

(5)   14  M.  &  W.  452.  (6)   12  Q.  B.  905, 

(8)  16  M.  &  W.  644  =  3  M.  &  W.  390. 


(3)   12  B.  422. 
(7)  1  B.  &  C. 
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Section  11  says  that  no  person  shall  sell  any  exciseable  article  without 
a  license  from  the  Collector.  Section  53  says  whoever  manufactures  or 
sells  any  exciseable  article  without  a  license  shall  be  liable  to  a  fine  not 
exceeding  Rs.  500  for  every  such  manufacture  or  sale,  and  then  come  the 
provisos,  with  the  last  of  which  I  shall  deal  presently. 

A  number  of  cases  have  been  cited  to  us  from  the  English  Courts 
upon  the  question,  in  what  cases  and  under  what  statutes  the  imposition 
of  a  penalty  is  to  be  construed  as  intended  to  prohibit  the  Act  to  which 
the  section  refers,  and  in  what  cases  that  penalty  should  be  regarded  as 
only  a  means  for  protecting  the  revenue. 

"  Two  tests  have  been  applied  in  many  of  the  cases.  First,  in  a  num- 
ber of  cases,  it  has  been  said,  and  the  view  has  been  acted  upon,  that  in 
an  Act  intended  only  for  the  raising  of  revenue  and  the  protection  of  that 
revenue,  a  clause  imposing  a  penalty  may  well  be  construed,  not  as 
prohibiting  a  transaction  in  such  a  sense  as  to  make  it  illegal  and  void, 
but  as  providing  a  means  of  enforcing  the  liability  of  the  person  on  whom 
the  penalty  is  imposed. 

If  that  test  be  applied  in  the  present  case,  it  seems  to  me  that  the 
conclusion  at  which  the  Judge  of  the  Small  Cause  Court  has  arrived  is 
correct ;  because  it  seems  to  me  clear  that  the  Act  with  which *  we  are 
dealing  is  not,  and  was  never  intended  to  be,  a  mere  Act  for  the  protection 
of  the  revenue,  but  that  it  is  an  Act  having  other  objects  of  public  policy 
in  view  as  well.  In  the  first  place  we  should  be  shutting  our  eyes  to 
what  is  a  matter  of  common  knowledge,  that  in  this  country  as  well  as 
in  England' for  many  years  past,  from  a  period  long  before  this  Act  was 
passed,  public  men  have  never  supposed  that  the  regulation  of  the  traffic 
in  intoxicating  liquors  is  to  be  dealt  with  upon  considerations  of  [440] 
revenue  alone.  In  the  second  place,  when  we  turn  to  the  Act  itself,  I  think 
the  same  thing  is  apparent  from  its  express  language,  in  which  respect  it  is 
unlike  the  Act  of  6  Geo.  IV,  c.  51,  under  which  several  of  the  cases  cited 
to  us  were  decided,  particularly  the  case  of  Smith  v.  Ma-whood  (1).  The 
preamble  of  the  Act  is  a  good  deal  wider  than  if  the  object  were  merely 
the  protection  of  the  revenue.  It  is  this :  "Whereas  it  is  expedient  to 
consolidate  and  amend  the  laws  relating  to  the  manufacture  sale  and  pos- 
session of  exciseable  articles ; "  and  there  is  another  object,  "  the  collection 
of  the  revenue  derived  thereform  ;"  and  as  we  go  through  the  Act,  we  find 
that  these  two  objects  are  kept,  side  by  side,  in  view,  the  regulation  of 
the  drink  traffic  in  the  interests  of  the  public,  and  the  protection  of  the 
revenue.  This  is  particularly  apparent  from  certain  sections  in  the  Act. 
Section  14  was  referred  to,  and  it  is  not  without  weight.  The  29th  section 
is  an  important  section,  because  it  shows  that  a  license  is  to  be  cancelled, 
not  only  on  grounds  affecting  the  revenue,  but  on  the  grounds  affecting  the 
character  of  the  holder,  showing,  I  think,  clearly,  that  in  that  section  at 
any  rate  the  Legislature  had  in  view  public  morals,  as  well  as  the  protection 
of  the  revenue. 

Then  s.  62  has  been  referred  to,  and  I  think  rightly  referred  to, 
because  it  shows  that  a  difference  is  made  between  the  holding  the  same 
article  for  a  purpose  connected,  and  for  a  purpose  not  connected,  with  the 
traffic  in  intoxicating  drinks. 

Then  s.  67  expressly  deals  with  cases  of  misconduct  on  the  part  of  a 
person  holding  a  license,  and  the  permission  of  misconduct  by  such  a 
person  of  a  character  directly  connected  with  public  morals  and  not  with 

(1)  14  M.  &  W.  452, 
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the  receipts  of  revenue.  And  again,  s.  80  is  another  special  provision 
relating  to  the  case  of  cantonments.  The  object  of  s.  80,  I  apprehend, 
can  be  nothing  but  the  securing  of  the  discipline,  the  morals  and  good 
conduct  of  the  troops  in  cantonments.  The  consequence  then  to  my 
mind  is,  that  both  on  general  principles  and  the  terms  of  the  Act  itself, 
this  Act  cannot  be  said  to  be  a  mere  Revenue  Act,  but  it  is  an  Act  having 
no  doubt  the  protection  of  the  revenue  in  view,  but  having  in  view  also 
important  objects  of  public  policy. 

[441]  Another  test  has  been  applied  in  various  cases  in  order  to 
determine  whether  the  penalty  imposed  by  an  Act  was  intended  to  create 
a  prohibition  so  as  to  invalidate  a  specific  act  of  dealing  in  violation  of 
the  law  in  which  the  penalty  is  to  be  found,  and  that  is,  to  see  whether 
the  penalty  is  imposed  in  general  terms  for  the  carrying  on  of  a  trade,  or 
for  the  omission  of  some  preliminaries  which  the  law  imposes  on  the 
opening  of  a  trade,  or  some  such  general  purpose  as  that,  or  whether  the 
penalty  is  imposed  on  each  specific  act  of  dealing.  In  the  latter  class  of 
cases,  the  Courts  have  been  prone  to  construe  the  penalty  as  creating  a 
prohibition,  and  therefore  vitiating  each  transaction. 

If  that  test  be  applied  in  this  case,  it  is  clear  that  the  penalty  is  imposed 
on  each  specific  act.  Section  53  of  the  Act  imposes,  for  selling  an  excise- 
able  article  without  a  license,  a  fine  of  so  many  rupees  for  every  such  sale. 
Thus  what  the  Legislature  had  in  view  was  not  merely  the  general  carry- 
ing on  of  the  trade  of  a  trader,  but  every  specific  act  of  sale.  This  is 
the  more  apparent  from  some  of  the  provisos  which  follow  the  general 
words  in  that  section.  The  third  proviso  says  that  "  Nothing  contained 
in  the  first  clause  of  this  section  applies  to  the  sale  of  any  imported 
spirituous  or  fermented  liquors  purchased  by  any  person  for  his  private 
use  and  so  disposed  of  upon  such  person  quitting  a  station  or  after  his 
decease."  That  proviso  shows  that  in  the  view  of  the  framer  of  the 
section,  if  it  had  not  been  for  the  provisOj  any  officer  who,  on  being  ordered 
from  one  station  to  another  in  Bengal,  sold  his  stock  of  wine  to  his 
successor,  or  to  anybody  else,  would  be  liable  to  the  penalty  if  he  did  so 
without  having  a  license,  and  that  if  the  executor  of  any  gentleman  dying 
in  Calcutta  were  to  sell  his  stock  of  wine,  without  taking  out  a  license,  he 
would,  but  for  the  proviso,  be  liable  to  a  penalty.  All  this  shows  that  the 
thing  which  the  Legislature  had  in  view  was  any  act  of  sale  ;  and  that 
according  to  the  authorities  is  strong  to  show  that  the  penalty  is  imposed 
with  the  view  of  prohibition. 

The  result  then  is,  that,  according  to  the  authorities,  this  case  falls 
within  the  class  of  those  in  which  the  penalty  is  imposed  for  the  purpose 
of  prohibition,  and  not  of  those  in  which  it  is  imposed  solely  for  the  benefit 
of  the  revenue. 

[442]  Several  cases  decided  in  the  Indian  Courts  have  been  cited, 
but  they  do  not  throw  a  very  strong  light  upon  this  case.  They  related 
not  to  contracts  of  sale  but  contracts  of  a  different  character.  The  result 
is  that,  in  my  opinion,  we  ought  to  answer  the  fourth  question  referred  to 
us  in  the  affirmative,  and  as  that  disposes  of  the  whole  case,  it  is  unneces- 
sary to  answer  any  of  the  others. 

Attorney  for  the  plaintiffs  :  Baboo  Kali  Nuth  MitUr, 

Attorney  for  the  defendant:  Baboo  B.  A'.  Bosc. 

T.  A.  P. 


1889 

MARCH  6. 

SMALL 
CAUSE 
COURT 
REFER- 
ENCE. 

16  C.  436. 


291 


16  Gal.  443 


1889 

MARCH  -'1. 

FULL 
BENCH. 

16  C  442 
(F.B.). 


INDIAN    DECISIONS,    NEW    SERIES 
16  C.  442(F.B.). 

FULL  BENCH. 


[Vol. 


Before  Sir   W.  Comer  P ether  am,  Chief  Justice,  Mr.  Justice 

Mitter,  Mr.  Justice  Prinsep,  Mr.  Justice  Wilson  and  Mr. 

justice  Tottenham. 

NlLMONY    PODDAR    AND    OTHERS    (Appellants')    V.    QUEEN-EMPRESS 

(Respondent).  *      [21st  March,  1889.] 

Sentence — Separate  sentences  for  rioting  and  grievous  hurt — Penal  Code,  ss.  71, 
para.  1,  144,  147,  148,  324— Act  VI 11  o/  1882— Criminal  Procedure  Code  (Act  X 
of  1882),  s.  35. 

Per  Curtain  (TOTTENHAM,  J.,  dissenting). — Separate  sentences  passed  upon 
persons  for  the  offences  of  rioting  and  grievous  hurt  are  not  legal  where  it  is 
found  that  such  persons  individually  did  not  commit  any  act  which  amounted 
to  valuntarily  causing  hurt,  but  were  guilty  of  that  offence  under  s.  149  of  the 
Penal  Code.  Empress  v .  Ram  Partab  (1),  approved;  Lake  Nath  Sarkar  v. 
Queen-Empress  (2),  overruled. 

[F  3C  W  N.  761  ;  8  C.W.N.  344  (349)  ,  40  C.  5ll  =  181nd.  Cas.  402=14  Cr.  L.J.  66, 
R  19  C.  105  (110) ;  17  B.  260  (270)  ;  31  P.R.  1894,  Cr.  ;  22  C.  805  (808)  ;  4  P.R. 
1901,  Cr.  (F.B.)  ;  8  C.W.N.  519  (521)  ;  52  P.L.R.  1901;  3  S.L.R.  224=11  Cr. 
L.J.  415  =  6  Ind.  Cas.  880  :  D.,  16  C.  725  (728).] 

REFERENCE  to  a  Full  Bench  made  by  Mr.  Justice  Mitter  and 
Mr.  Justice  Macpherson  under  the  following  order  :— 

The  question  reserved  by  us  in  this  case  is,  whether  separate  senten- 
ces passed  upon  the  appellants  Nos.  1,  3,  4  and  5  for  offences  of  rioting 
and  hurt  are  legal. 

The  finding  of  the  lower  Court  which  we  have  upheld  is  that 
these  appellants,  who  are  guilty  of  rioting,  did  not  individually  commit 
any  acts  which  amounted  to  voluntarily  causing  hurt  ;  [443]  but  they 
are  guilty  of  that  offence,  because  their  co-appellants,  Charan  and  Nobin, 
with  whom  they  were  associated  as  members  of  an  unlawful  assembly, 
committed  certain  acts  which  amounted  to  voluntarily  causing  hurt  in 
prosecution  of  the  common  object  of  that  assembly.  The  appellants 
Nos.  1,  3,  4  and  5  were,  therefore,  found  guilty  of  the  offence  of  hurt 
under  s.  149  of  the  Indian  Penal  Code. 

In  appeal  No.  38  of  this  year  this  question  arose,  and  following 
Empress  v.  Ram  Partab  (1)  we  held  that  separate  sentences  for  the  two 
offences  are  not  legal.  At  that  time  we  were  not  aware  that  in  Empress 
v.  Lake  Nath  Sarkar  (2)  the  contrary  view  was  taken. 

We,  therefore,  refer  the  following  question  to  a  Full  Bench  whether 
separate  sentences  passed  upon  appellants  1,  3,  4  and  5  for  offences  of 
rioting  and  hurt  are  legal,  it  being  found  that  they  individually  did  not 
commit  any  act  which  amounted  to  voluntarily  causing  hurt,  but  are 
guilty  of  that  offence  under  s.  149  of  the  Indian  Penal  Code. 

The  Deputy  Legal  Remembrancer  (Mr.  Kitty)  for  the  Crown. — In  the 
prosecution  of  the  common  object  of  the  unlawful  assembly,  which  was 
to  take  possession  of  certain  lands,  several  huts  were  broken  down  ;  one 
man  Bhagidhar,  was  badly  beaten  by  one  of  the  rioters  not  under  trial, 
and  by  other  rioters  not  identified.  Another  man,  Miajan,  was  wounded 

*  Full  Bench  on  Criminal  Appeal  No.  78  of  1889,  against  the  judgment  of 
Mr.  B.L.  Gupta,  Officiating  Sessions  Judge  of  Farridpore,  dated  the  8th  December 
1888. 

(1)  6  A.  121.  (2)  11  C.  349. 
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with  a  spear  by  one  of  the  accused,  and  with  a  lathi  by  another  accused. 
Force  and  violence  having  been  used  in  pulling  down  the  huts  and  in 
beating  Bhagidhar,  the  accused  have  all  been  found  guilty  of  rioting 
and  sentenced  to  the  full  punishment  awardable  ;  and  the  two  men  who 
wounded  Miajan  have  also  been  separately  punished  for  causing  hurt 
to  him,  but  the  four  other  accused,  not  having  individually  caused  hurt 
to  any  one,  the  question  whether  they  may  be  separately  punished  for 
the  hurt  has  been  referred  to  the  Full  Bench.  It  is  conceded  that  all 
the  prisoners  were  punishable  for  rioting,  and  that  two  of  them  were 
separately  punishable  for  the  hurt  they  caused  in  prosecution  of  the 
common  object  of  the  riot.  If  these  two,  as  is  conceded,  were  guilty  of 
an  offence  punishable  separately  for  the  punishment  awarded  for  the  riot, 
all  the  others  are,  it  is  submitted,  also  punishable  in  a  like  manner  ;  for 
[444]  by  s.  149  of  the  Penal  Code,  if  an  offence  is  committed  by  any 
member  of  an  unlawful  assembly  in  prosecution  of  a  common  object,  every 
member  is  guilty  of  that  offence.  If  the  offence  is  separable  in  the  one 
case,  it  is  a  separable  offence  in  the  other.  Section  71  of  the  Penal  Code 
does  not  apply  to  a  case  of  this  nature.  Illustration  (a)  to  that  section 
shows  what  was  in  contemplation  by  the  words  "  an  offence  made  up  of 
parts."  This  refers  to  one  offence,  in  regard  to  which  there  can,  in  the  nature 
of  things,  be  only  one  trial  ;  as  where  hurt  is  caused  by  several  blows  with 
a  stick,  the  several  blows  make  out  one  offence,  and  could  only  be  tried  and 
be  punishable  as  one  offence.  The  second  illustration  applies  to  the  pre- 
sent case.  The  hurt  inflicted  on  Bhagidhar  is  no  part  of  the  offence  against 
Miajan.  Each  might  have  insisted  on  a  separate  trial,  and  although  the 
facts  in  evidence  in  the  two  cases,  viz.,  that  the  accused  took  part  in 
the  riot,  but  could  not  be  identified  as  having  struck  any  particular  blow, 
might  be  the  same,  the  offences  for  which  they  were  responsible  as  rioters 
would  be  separate  and  distinct,  and  they  would  be  equally  responsible  to 
Miajan  as  to  Bhagidhar.  Section  35  of  the  Criminal  Procedure  Code, 
which  relates  to  convictions  for  separate  and  distinct  offences  at  one  trial, 
governs  this  case  and  not  s.  71  of  the  Penal  Code. 

Rioting  is  an  offence  against  the  public  tranquillity,  and  is  dealt  with 
in  a  different  chapter  of  the  Penal  Code  from  offences  affecting  the  human 
body.  Examples  of  "  more  offences  than  one  "  are  given  in  illustrations 
(a)  to  (Ji).  In  s.  235  of  the  Criminal  Procedure  Code,  illustration  (g) 
shows  that  the  offences  of  rioting  and  hurt  are  separate.  If  they  are 
separate  offences,  s.  71  of  the  Penal  Code  cannot  apply  to  them.  The 
illustration  given  in  Empress  v.  Ram  Partab  (1),  as  applicable  to  the  first 
part  of  s.  71,  is  not  appropriate  to  that  part,  but  conies  under  part  3  of 
that  section.  A  person  cannot  be  punished  both  for  being  a  member  of 
an  unlawful  assembly  and  for  riot,  because,  when  force  is  superadded  to 
the  first,  it  becomes  the  second,  and  the  combination  of  unlawful  assem- 
bly and  force  constitutes  a  different  offence.  The  illustration  regarding  the 
man  who  holds  up  his  fist,  then  strikes,  and  then  stabs,  is  of  the  same 
character  as  the  several  blows  in  one  beating  are  one  offence  ;  but  the 
causing  of  grievous  hurt  to  three  [445]  people,  which  were  the  facts 
found  in  that  case,  did  not  culminate  in  the  riot  for  which  the  accused 
was  punished.  If  the  riot,  on  the  other  hand,  culminates  in  murder,  or, 
as  in  the  above  case,  in  grievous  hurt,  the  rioters  become  liable,  it  is  sub- 
mitted, for  those  separate  offences  under  s.  149.  The  other  cases  against 
my  contention  followed  and  accepted  the  arguments  in  the  above  case. 

(1)  6  A.  121  (124,  line  26). 
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They  are,  however,  dissented  from  in  Queen-Empress  v.  Dungar  Singh  (1)  ; 
Loke  Nath  S'irkar  v.  Queen-Empress  (2) :  Queen-Empress  v.  Pershad  (3)  ; 
Queen-Empress  v.  Sakharam  Bhau  (4) ;  Queen-Empress  v.  Nirichan  (5). 

No  one  appeared  for  the  prisoner. 

The  following  opinions  were  delivered  by  the  Court  (PETHEKAM,  C.J., 
MITTER,  PRINSEP,  WILSON,  and  TOTTENHAM,  JJ.)  : — 

OPINIONS. 

PETHERAM,  C.J.,  MITTER,  PRINSEP  and  WILSON,  JJ. — We  are  of 
opinion  that  the  questions  referred  in  this  case  should  be  answered  in  the 
negative. 

The  appellants  Nos.  1,  3,  4  and  5  were  found  guilty  of  rioting  armed 
with  deadly  weapons,  under  s.  148  of  the  Indian  Penal  Code,  and  each  of 
them  was  sentenced  to  three  years'  rigorous  imprisonment  for  that  offence. 
Two  of  their  co-appellants,  whose  appeals  are  not  before  us,  are  found  to 
have  committed,  in  prosecution  of  the  common  object  of  the 
unlawful  assembly  of  which  they  were  all  members,  acts  which  amounted 
to  voluntarily  causing  hurt  under  s.  324  of  the  Indian  Penal  Code.  The 
appellants  Nos.  1,  3,  4  and  5  were,  therefore,  also  found  guilty  of  volun- 
tarily causing  hurt  under  s.  324  of  the  Indian  Penal  Code,  coupled  with 
s.  149  of  the  Indian  Penal  Code.  For  this  offence  each  of  them  was  sen- 
tenced to  a  further  period  of  rigorous  imprisonment  for  one  year.  We 
think  that  under  the  first  paragraph  of  s.  71  of  the  Indian  Penal  Code 
these  separate  sentences  are  not  legal. 

Paragraph  1  of  s.  71  of  the  Indian  Penal  Code  is  to  the  following 
effect : — 

"  Where  anything  which  is  an  offence  is  made  up  of  parts,  any  of  which 
parts  is  itself  an  offence,  the  offender  shall  not  be  punished  with  the 
punishment  of  more  than  one  of  such  offences  unless  it  be  so  expressly 
provided." 

[446]'In  this  case  the  offence  of  voluntarily  causing  hurt  under  s.  324, 
coupled  with  s.  149  of  the  Indian  Penal  Code,  of  which  these  appellants 
have  been  found  guilty,  is  primarily  made  up  of  two  parts,  viz.:  (1)  of 
their  being  members  of  an  unlawful  assembly,  by  which  force  and  vio- 
lence was  used  in  prosecution  of  its  common  object,  and  the  members  of 
which  were  armed  with  deadly  weapons  ;  and  (2)  of  the  offence  of  volun- 
tarily causing  hurt  being  committed  by  two  other  members  of  the  unlawful 
assembly  in  prosecution  of  its  common  object.  The  first  of  these  two 
parts  is  itself  an  offence,  viz.,  rioting,  armed  with  deadly  weapons,  under 
s.  148  of  the  Indian  Penal  Code.  It  is  nowhere  expressly  provided  in  law 
that,  under  the  circumstances  set  forth  above,  the  offender  may  be  punish. 
ed  separately  for  the  two  offences  constituted  by  the  whole  and  the  part 
respectively.  Therefore  we  find  that  all  the  conditions  laid  down  in  para. 
1  of  s.  71  of  the  Indian  Penal  Code  are  present  here.  Consequently 
the  infliction  of  separate  punishments  for  the  two  offences  is  illegal  under  it. 

The  following  cases  were  cited  before  us  :  Empress  v.  Ram  Partab  (6)  ; 
Lake  Nath  Sarkar  v.  Queen* Empress  (2)  ;  Queen-Empress  v.  Dungar  Singh 
(1)  ;  Queen-Empress  v.  Pershad  (3)  ;  Queen-Empress  v.  Ram  Samp  (7)  ; 
Queen-Empress  v.  Sakharam  Bhau  (4) ;  Queen-Empress  v.  Nirichan  (5). 

With  the  exception  of  the  first  two,  the  other  cases  do  not  appear  to 
us  to  be  any  authority  upon  the  question  under  our  consideration.  In 
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some  of  the  Allahabad  cases  Mr.  Justice  Brodhurst  expressed  his  opinion 
upon  it ;  but  we  do  not  find  that  this  question  legitimately  arose   in  them. 

For  the  reasons  set  forth  above,  we  agree  with  the  view  expressed  by 
Mr.  Justice  Straight  in  Empress  v.  Ram  Pavtab  (1). 

The  result  is  that  the  sentence  of  one  year's  rigorous  imprisonment 
passed  upon  each  of  the  appellants  Nos.  1,  3,  4  and  5,  under  s.  324,  coupled 
with  s.  149  of  the  Indian  Penal  Code,  will  be  set  aside. 

[447]  TOTTENHAM,  J. — In  my  opinion  the  separate  sentences  passed 
upon  the  appellants  Nos.  1,  3,  4  and  5  for  offences  under  ss.  148  and  324 
of  the  Penal  Code  are  legal.  The  legality  of  the  convictions  is  not  in 
dispute  before  us,  and  it  seems  to  me  that  the  prisoners  are  each  liable 
under  s.  35  of  the  Code  of  Criminal  Procedure  to  receive  sentences  in 
respect  of  each  of  these  offences,  unless  s.  21  of  the  Penal  Code  protects 
them  from  being  punished  for  each  offence. 

Section  71,  as  amended  by  Act  VIII  of  1882,  provides  for  three  cases 
in  which  the  offender  shall  not  be  liable  to  be  punished  for  more  than  one 
of  two  or  more  offences  of  which  he  may  have  been  convicted. 

The  first  clause  of  that  section  is  the  only  one  that  need  be  considered 
in  this  case;  for  that  is  the  one,  if  any,  which  may  be  applicable  to  this 
case. 

The  first  clause  then  is  in  these  words :  "  When  anything  which  is  an 
offence  is  made  up  of  parts,  any  of  which  parts  is  itself  an  offence,  the 
offender  shall  not  be  punished  with  the  punishment  of  more  than  one  of 
such  offences,  unless  it  be  so  expressly  provided." 

The  prisoners  have  been  convicted  of  offences  punishable  under 
ss.  148  and  324  of  the  Penal  Code.  It  is  true  that  the  offence  punish- 
able under  s.  148  is  made  up  of  parts,  either  of  which  parts  is  itself  an 
offence,  viz.,  being  a  member  of  an  unlawful  assembly,  armed  with  a 
deadly  weapon  (s.  144),  and  rioting  (s.  14/)~;  but  s.  148  expressly  provides 
a  higher  punishment  than  could  be  awarded  for  either  of  those  two 
offences. 

The  offence  under  s.  324,  of  which  also  the  prisoners  have  been 
convicted,  is  not  necessarily  made  up  of  parts,  any  of  which  parts  is 
itself  an  offence  ;  so  that  s.  71  does  not  very  clearly  affect  the  liability  of 
the  prisoners  to  be  separately  sentenced  for  each  offence. 

But  an  opinion  has  been  expressed  that,  because  the  conviction  of 
the  prisoners  of  the  offence  punishable  by  s.  324  is  justified  only  by  the 
provisions  of  s.  149,  therefore  that  offence  is  in  this  case  made  up  of  parts, 
any  of  which  parts  is  itself  an  offence  the  parts  being  offences  under 
ss.  143  to  147  and  148  by  the  [448]  prisoners  themselves,  and  an  offence 
under  s.  324  committed  by  another  person. 

I  am  unable  to  adopt  this  view.  I  could  perhaps  do  so  if  s.  149 
defined  and  made  punishable  any  specific  offence  ;  but  it  does  not  do  this. 
It  simply  declares  that  under  certain  circumstances  every  person,  who  is 
a  member  of  an  unlawful  assembly,  is  guilty  of  the  offence  committed  by 
some  other  member  of  it,  whatever  that  offence  may  be;  and,  if  he  is 
guilty,  I  apprehend  he  is  liable  to  be  punished  for  it. 

He  is  not  convicted  of  an  offence  punishable  under  s.  149,  but  of  an 
offence  punishable  under  whatever  section  such  offence  is  made  punish- 
able. Section  149  simply  makes  the  participators  in  an  unlawful  assembly 
equally  liable  with  the  actual  perpetrator  for  any  offence  committed  by 
him  in  prosecution  of  the  common  object. 

(1)  6  A.  121. 
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The  actual  perpetrator  is  unquestionably  punishable  both  for  rioting 
and  for  any  further  offince  he  commits,  and  if  such  further  offence  is 
committed  in  prosecution  of  the  common^  object  of  the  rioters,  s.  149 
declares  that  each  one  of  these  is  guilty,  notwithstanding  that  he  did  not 
do  the  act  or  abet  it.  It  places  each  member  of  the  unlawfu  assembly 
in  the  same  position  as  the  actual  perpetrator  of  the  further  offence. 
This  seems  to  me  to  be  the  plain  meaning  of  the  law,  and  I  cannot  agree 
in  holding  that  the  offence  punishable  under  s.  324  is  made  up  of  several 
parts  upon  the  ground  that  it  is  s.  149  which  declares  the  guilt  of  the 
prisoners. 

I  think  the  sentences  passed  are  legal. 


T.   A. 


Sentence  varied. 


16.  C.  449. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Pvinsep  and  Mr.  Justice  Ghose. 


BIR   CHUNDER   MANIKYA  (Plaintiff)  v.  RAJ  MOHUN  GOSWAMI  AND 
OTHERS    (Defendants).-'-      [.15th    January,  1889.] 

Limitation  Act,  1877,  art.  130 — Suit  for  assessment  of  rent  on  lakheraj  land  .after 
decree  for  resumption — Effect  of  decree  as  creating  or  not  relationship  of  laud- 
lord  and  tenant. 

The  plaintiff  brought  a  suit  in  1861  against  C  for  resumption  of  and  for  decla- 
ration of  his  right  to  assess  rent  upon  C's  lands  within  his  zamindari  which 
C  held  as  lakheraj.  That  suit  was  persumably  instituted  under  Reg.  II 
of  1819,  s.  30,  which  related  only  to  resumption  of  lakheraj  lands  existing  prior 
to  1790,  but  there  was  nothing  to  show  conclusively  under  what  law  it  was  insti- 
tuted, or  whether  the  lakheraj  grant  was  one  subsequent  or  anterior  to  1790.  In 
that  suit  an  ex  parte  decree  was  passsd  in  1863  that  "  the  suit  be  decreed,  and 
the  land  in  dispute  be  declared  to  be  shuliur,"  i.e..  liable  to  assessment.  In  a 
suit  brought  in  1886  against  the  representatives  of  C,  after  serving  a  notice  upon 
them  to  pay  rent  for  the  land  at  a  certain  rate,  to  assess  the  land  at  the  rate  men- 
tioned in  the  notice,  and  for  the  recovery  of  rent  at  that  rate  :  Held,  that  the 
decree  of  1863  had  not  the  effect  of  creating  the  relationship  of  landlord  and 
tenant  between  the  parties,  and  therefore  the  suit  not  having  been  brought  within 
12  years  from  the  date  of  that  decree,  was  barred  by  art.  130  of  the  Limitation 
Act  XV  of  1877. 

[R.,  39  C.  439  (446)  =  15   C.L.J.  194  =  16  C.W.N.  304  =  13  Ind.  Gas.  513  (515).] 

THIS  was  a  suit  for  assessment  of  rent  on  certain  lands  which  the 
predecessors  of  the  defendants  had  held  as  lakheraj  lands,  but  which  had 
been  declared  liable  to  assessment  by  an  ex-parte  decree  dated  the  14th 
January  1863,  which,  as  the  plaintiff  claimed,  had  the  effect  of  establish- 
ing the  relationship  of  landlord  and  tenant  between  himself  and  the 
defendants. 

The  defence  (so  far  as  it  is  material  to  this  report)  was  that  the 
decree  passed  in  1863  had  not  the  effect  ascribed  to  it  by  the  plaintift, 
and  that  the  suit  was  consequently  barred  by  lapse  of  time.  Both  the 
lower  Courts  decided  in  favour  of  the  defendants,  and  the  plaintiff  appealed 
to  the  High  Court. 

*  Appeal  from  Appellate  Decree  No.  2231  of  1887,  against  the  decree  of  Baboo  Nil 
Madhub  Bundopadhya,  Subordinate  Judge  of  Tippera,  dated  the  2nd  of  July  1887, 
affirming  the  decree  of  Baboo  Chunder  Prosunno  Dutt,  Munsif  of  Commilla,  dated  the 
14th  March  1887, 
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Mr.  P.  O'Kinealy  and  Baboo  Srinath  Banerjee,  for  the  appellant.  1889 

[450]    Baboo    Akhoy    Coomav   Banerjee    and    Baboo   Gobind   Chunder  JAN.  15. 

Doss,  for  the  respondents.  . 

The  following  cases    were  cited  :   Sonatnn   Ghose   v.   Abdool  Farrar  (1),  APPE 

Madhusudan  Sagovy  v.  Nipal  Khan   (2),    Saudamini   Debi  v.  Sarup  Chandra  ~ ATE 

Roy  (3),  Protap   Chunder    Chowdhvy  v.     Shukhee   Soondaree   Dassee   (4),  and  L* 

Nilkomul  Chuckevbntty  v.   ZfoV    Chunder   Manikya,    Special  Appeal  No.  1605  ig  C  449 
of  1885  decided  on  the  13th  May  1886  (5;. 

(1)  B.L.R.  Sup.  Vol.  109  =  2  W.  R.  91.      (2)  8  B.L.R.  Ap.  87  (note)  =  16  W.R.  440. 
(3)  8  B.L.R.  Ap.  82=17  W.R.  363.  (4)  2  C.L.R.  569. 

16  G.  450- N. 

(5)  Before  Mr.  Justice  Mitter  and  Mr.  Justice  Grant. 


NILKOMUL  CHUCKERBUTTY   AND  OTHERS   (Defendants)  v.  BIR 
CHUNDER  MANIKYA  (Plaintiff}.*  [13th  May,  1886.] 

Limitation  Act,  1877,  art.  130 — Suit  for  assessment  of  rent  on  lakheraj  land  ajter 
decree  for  resumption — Effect  of  decree  as  creating  or  not  relationship  of  land- 
lord and  tenant. 

The  plaintiff  in  1862  obtained  a  decree  for  resumption  of  land  held  under  an  invalid 
lakheraj  title  created  before  1790,  the  decree  declaring  the  land  liable  to  assessment. 
In  a  suit  brought  more  than  twelve  years  after  the  decree  against  the  representatives  of 
the  defendant  in  the  suit  of  1862  to  assess  the  land  :  Held  that  the  decree  of  1862  did 
not  create  the  relationship  of  landlord  and  tenant  between  the  parties,  and  that  the 
suit  was,  therefore,  barred  under  art.  130  of  the  Limitation  Act  XV  of  1877. 
THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment.- 

Baboo  Troyluckonath  Mitter  and  Baboo  Golaf)  Chunder,  Sircar  for  the  appellants. 
Baboo  Rutnessur  Sen  (for  Baboo  Kali Mohun  Das)  and  Baboo  Durga  Mohnn  Das, 
for  the  respondent. 

The  judgment  of  the  Court  (MITTER  and  GRANT,  JJ.)  was  as  follows  :— 

JUDGMENT. 

This  is  a  suit  brought  by  the  plaintiff  to  assess  certain  lands,  which  were  declared 
by  a  decree  of  1862  to  be  liable  to  assessment  as  invalid  lakheraj.  One  of  the  objections 
taken  by  the  defendants  in  thrs  Court,  as  well  as  in  the  lower  Courts,  is  that  the  suit  is 
barred  by  limitation.  Another  point  urged  here  is  that  one  of  the  defendants  in  that 
suit,  viz.,  Prosunno  Coomar  Chuckerbutty,  was  a  minor  at  the  time  when  the  decree 
was  passed,  and  that  he  was  not  represented  by  his  guardian.  As  we  think  that  upon 
the  first  point  taken,  namely,  the  point  of  limitation,  the  defendants-appellants  [451] 
are  entitled  to  succeed,  it  is  unnecessary  to  express  any  opinion  upon  the  other  point. 

Now,  to  a  suit  of  this  kind,  art.  130  of  the  second  schedule  of  the  Limitation 
Act  applies.  That  article  says  that  in  a  suit  for  the  resumption  or  assessment 
of  rent-free  land  the  period  of  limitation  is  twelve  years  from  the  date  when  the 
right  to  resume  or  assess  the  land  first  accrues.  The  right  to  assess  accrued  in 
this  case  in  the  year  1862,  when  the  resumption  decree  was  passed,  and  the 
present  suit  having  been  brought  more  than  twelve  years  from  that  date  is  bar- 
red. But  it  has  been  contended  on  behalf  of  the  respondent  that  that  article  does 
not  apply,  because  in  this  case  the  decree  in  1862  established  a  relationship  of  landlord 
and  tenant  between  the  plaintiff  and  the  predecessor  in  title  of  the  defendants.  If 
that  were  so,  no  doubt  it  would  be  an  answer  to  the  contention  of  the  appellants  that 
the  suit  is  barred  by  limitation  under  art.  130,  Now  what  has  been  settled  by 
authorities  on  this  point  is  this,  that  the  mere  mention  of  s.  30,  Regulation  II  of 
1819,  is  not  conclusive,  although  that  section  only  refers  to  the  resumption  of  invalid 
lakheraj  lands  created  before  the  1st  December  1790,  that  is,  although  on  the  face  of 
the  decree  it  appeared  that  that  section  was  mentioned,  yet  the  suit  was  really  a  suit  for 
assessment  of  rent  upon  land  alienated  from  the  mal  estate  after  the  1st  December  1790, 
and  that  the  decree  established  a  relationship  of  landlord  and  tenant  between  the  person 

*  Appeal  from  Appellate  Decree,  No.  1605  of  1885,  against  the  decree  of  Baboo 
Kali  Dass  Dutt,  Subordinate  Judge  of  Tipperah,  dated  the  22nd  of  April  1885,  reversing 
the  decree  of  Baboo  Gour  Chunder  Ray,  Mnnsif  of  Kushtia,  dated  the  28th  of  April 
1884. 
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JAN.  13.     ment  of  the  Court  (PRINSEP  and  GHOSE,  JJ.)  which  was  as  follows  :  — 

AWL-  JUDGMENT. 

LATE  -phe  question  involved    in   this    appeal  is   one  of  limitation  under  art. 

CIVIL.      130    Of   th(.   second    schedule  of    Act    XV  of    1877  ;  and   it  arises  in  this 
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The  plaintiff,  who  is  the  zemindar   of  Chuckla  Rashinabad,  instituted 

a  suit  on  the  28th  of  December  1861  against  one  [452]  Choituno 
Mohun  Adhicary  in  the  Collector's  Court  for  the  purpose  of  resuming,  and 
for  having  his  right  declared  to  assess  rent  upon,  certain  lands  within 
the  ambit  of  his  zemindari  which  he,  the  defendant,  held  as  lakheraj. 
It  does  not  appear  from  the  decree  pronounced  in  that  suit,  and  which 
we  may  here  mention  is  the  only  proceeding  before  us  in  connection 
with  it,  whether  it  was  a  suit  under  the  provisions  of  s.  30,  Regulation 
II  of  1819,  or  s.  28,  Act  X  of  1859,  or  under  any  other  law  ;  but  we 
have  it  that  subsequently  to  the  passing  of  Bengal  Act  VII  of  1862, 
which  provided  for  the  transfer  of  suits  instituted  under  s.  30  ;  Regula- 
tion II  of  1819,  from  the  Collector's  Court  to  the  Civil  Court,  that  suit 
was  transferred  from  the  Collector's  to  the  Civil  Court  ;  and  there  can 
be  little  doubt  that,  as  this  transfer  was  made  immediately  after  the 
passing  of  that  Act,  and  no  special  reason  is  assigned  for  its  transfer, 
it  was  made  in  consequence,  and  that,  therefore,  the  suit  had  been 
brought  under  s.  30,  Regulation  II  of  1819.  And  we  may  here  observe 
that,  if  it  had  been  a  suit  under  Act  X  of  1859,  there  [453]  was 
nothing  to  prevent  the  Collector  from  proceeding  with  it.  In  the  Full 

in  whose  favour  the  decree  was  passed  and  the  person  against  whom  it  was  passed.  If 
that  is  not  established,  then  it  would  be  taken  to  be  a  deeree  for  resumption  of  invalid 
lakheraj  lands  under  s.  6.  Regulation  XIX  of  1793.  In  this  case  the  decree  has 
been  placed  before  us,  and  we  cannot  say  that  it  is  shown  thereby  that,  although 
it  purports  to  have  been  based  upon  s.  30,  Regulation  II  of  1819,  yet  it  was 
really  a  decree  for  assessment  of  mat  land.  That  being  so,  we  must  take  it 
that  the  decree  of  1862  was  a  decree  for  resumption  of  land  held  under  an  in- 
valid lakheraj  title  created  before  the  1st  December  1790.  For  assessment  of 
such  lands,  the  procedure  laid  down  in  s.  9,  Regulation  XIX  of  1793,  has  first 
to  be  adopted  by  the  zemindar.  The  last  part  of  that  section  says:  "  If  the  pro- 
prietor shall  agree  to  pay  the  revenue  required  of  him,  he  and  his  heirs  and 
successors  shall  hold  the  lands  as  a  dependent  taluk,  subject  to  the  payment 
of  such  fixed  revenue  for  ever."  But  that  section  does  not  provide  for  a  case 
where  the  proprietor,  that  is  to  say,  the  lakhcrCijdar,  [452]  refuses  to  pay  the 
revenue  required  of  him.  It  is  clear  that  in  a  case  of  that  description  the 
zemindar  must  proceed  by  a  regular  suit  to  asssf.s  the  land  according  to  the 
provisions  of  s.  8,  Regulation  XIX  of  1793.  To  a  suit  of  that  description,  art.  130  of 
the  Limitation  Act  would  apply.  In  this  case  there  is  nothing  to  show  that  the  plaint- 
iff first  proceeded  under  s.  9,  Regulation  XIX  of  1793,  and  that  then  finding  that  the 
lakherajdar  did  not  agree  to  pay  the  revenue  assessed  upon  the  land,  he  was  compelled 
to  bring  this  regular  suit.  But  it  is  clear  from  the  proceedings  in  the  lower  Court  that 
the  defendants  would  not  consent  to  pay  any  revenue  at  all.  Their  contention  was 
that  the  suit  is  barred.  It  is,  therefore,  quite  unnecessary  to  require  the  plaintiff  to 
proceed  first  according  to  the  direction  contained  in  s.  9,  Regulation  XIX  of  1793.  We 
may  take  it  that  the  lakherajdars,  the  defendants,  would  refuse  to  pay  the  revenue  that 
might  be  assessed  on  their  lands  under  the  provisions  of  Regulation  XIX  of  1793.  That 
being  so,  the  simple  question  is  whether  the  present  suit  is  barred  under  art.  130  of  the 
Limitation  Act.  I  have  already  pointed  out  that,  unless  the  decree  oi  1862  established 
a  relationship  of  landlord  and  tenant,  the  present  claim  would  be  barred.  It  has  been 
already  shown  that  the  decree  does  not  go  to-establish  that  point  in  favour  of  the  plaint- 
iff. The  suit  is,  therefore,  barred  by  the  limitation  prescribed  by  art.  130. 

We  accordingly  reverse  the  decree  of  the   lower  appellate   Court  and  dismiss  the 
suit  with  costs. 
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Bench  case  of  Sonatun  Ghose  v.  Abdool  Favvav  (1)  the  majority  of  the 
Judges  who  constituted  that  Bench  held  that  s.  30,  Regulation  II  of  1819, 
related  only  to  resumption  of  lakheraj  existing  prior  to  1790.  And  if  this 
suit  be  regarded  as  one  brought  under  that  law,  it  would  seem  that  it  was 
barred  under  the  law  of  limitation  then  in  force  (XIV  of  1859,  s.  14). 
But  however  that  may  be,  an  ex-parte  decree  was  passed  in  January  1863 
in  these  \vords  :  "  The  suit  be  decreed,  and  the  land  in  dispute  be  declared 
to  be  ahukttr.  "  These  words,  taken  with  the  recitals  of  the  claim  given  in 
the  decree,  mean  as  we  take  it,  that  the  prayer  for  resumption  of  the 
lakheraj  be  allowed,  and  the  lands  be  declared  liable  to  pay  revenue  or 
rent,  as  the  case  might  be,  with  reference  to  the  grant  set  up  being  either 
anterior  or  posterior  to  December  1790. 

Nothing  was  done  in  furtherance  of  that  decree,  until  the  year  1866, 
when  a  notice  was  served  by  the  zemindar  upon  the  defendants,  who  are 
the  representatives  of  Choituno  Mohun  Adhicary,  calling  upon  them  to 
agree  to  hold  the  lands  at  a  certain  jumma  ;  and  he  subsequently  brought 
the  present  suit  on  the  12th  of  July  1886  for  the  purpose  of  assessing 
the  lands  at  the  rate  mentioned  in  the  notice,  and  for  recovery  of  rent 
at  that  rate. 

This  suit  has  been  dismissed  by  both  the  lower  Courts  ab  barred  by 
limitation. 

The  main  contention  that  was  raised  before  us  by  Mr.  O'Kinealy,  the 
learned  Counsel  for  the  appellant,  was  that,  although  more  than  12  years 
have  elapsed  from  the  date  of  the  decree  of  1863,  still  no  limitation  would 
apply,  because  the  effect  of  the  decree  was  to  re-annex  the  land  that  had 
been  improperly  alienated  after  1790  to  the  wal  estate  of  the  zemindar, 
and  to  create  between  the  parties  the  relationship  of  landlord  and  tenant. 
Mr.  O'Kinealy  further  contended  that  the  land  having  been  already 
declared  to  be  mal,  art.  130  of  the  Limitation  Act  had  no  application.  And 
he  relied  upon  the  rulings  of  this  Court  in  Madhusudan  Sagory  v.  Nipal 
[4,54,]  Khan  (2),  Saudiuntni  Debi  v.  Samp  Chandra  Roy  (3),  and  P.ratab 
Chunier  Choivdhry  v.  Shukhee  Soondavi  Dassee  (4). 

The  validity  of  the  contention  raised  before  us  depends  entirely  upon 
what  may  be  the  true  interpretation  and  effect  of  the  resumption  decree 
passed  in  January  1863.  That  decree,  as  already  mentioned,  does  not 
show  under  what  law  it  was  passed,  nor  is  there  anything  stated  in  it 
as  to  whether  the  grant  set  up  by  the  lakherajdars  was  a  grant  subse- 
quent or  anterior  to  December  1790.  Unless  this  be  shown,  we  cannot 
say  that  the  effect  of  the  decree  was  to  establish,  as  contended  for  the 
appellant,  the  relationship  of  landlord  and  tenant  between  the  parties.  It 
has  been  held  in  certain  cases  by  this  Court  that  a  decree  for  resumption 
of  a  lakheraj  grant  before  December  1790  does  not  by  itself  create 
such  a  relation  ;  that  it  is  after  the  decree  has  been  followed  up  by  a 
proceeding  assessing  the  revenue  payable  by  the  lakherajdar,  and  when 
the  latter  agrees  to  pay  the  revenue  assessed,  that  such  a  relationship 
is  created  ;  while  in  the  case  of  a  grant  subsequent  to  the  year  1790,  the 
decree  declaring  the  zemindars  right  to  assess  rent  does  establish  such 
a  relation.  See  Madhub  Chundra  Bhadory  v.  Mahima  Chandra  Mazumdar 
(5),  and  Shamasunderi  Debi  v.  Sital  Khan  (6). 
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Taking  the  law  as  thus  laid  down  we  think  that,  in  the  absence  of 
anything  being  shown  by  the  plaintiff  as  to  the  law  under  which  the  above 
decree  was  passed,  and  whether  the  alienation  was  anterior  or  subsequent 
to  the  year  1790,  we  cannot  say  for  him,  upon  the  bare  words  of  the 
decree,  that  it  established  the  relationship  of  landlord  and  tenant  ;  while, 
on  the  other  hand,  the  fact  of  the  suit  being  transferred  after  the  passing 
of  Bengal  Act  VII  of  1862  from  the  Collector's  to  the  Civil  Court  indicates 
to  our  mind  that  it  was  a  suit  under  s.  30,  Regulation  II  of  1819,  which 
related  to  the  resumption  of  grants  made  before  the  year  1790.  If  the 
alienation  was  made  before  that  year,  there  can  be  no  doubt  that  the  decree 
was  in  respect  of  [455]  lands  falling  within  s.  6,  Regulation  XIX  of  1793, 
and  it  follows  that  the  zemindar  was  bound  to  have  adopted  the  procedure 
laid  down  by  ss.  8  and  9,  Regulation  XIX  of  1793,  for  the  assessment  of 
revenue  upon  those  lands.  And  if  this  had  been  done,  the  relationship  of 
landlord  and  tenant  would  have  been  established  between  the  parties. 
But  so  far  as  the  words  of  the  decree  of  1863  are  concerned,  they  merely 
amount  to  this,  that  the  lakheraj  is  not  a  valid  one,  and  that  the  lands  are 
liable  to  pay  revenue  or  rent,  as  the  case  might  be.  It  does  not  declare 
that  the  lands  belong  to  the  nial  estate  of  the  zemindar. 

If  this  decree  did  not  establish  the  relationship  of  landlord  and  tenant, 
and  if  it  did  not  declare  that  the  lands  were  the  mal  land  of.the  zemin- 
dar, it  seems  to  us  to  be  clear  that  the  plaintiff  was  bound  to  have  brought 
his  suit  within  twelve  years  from  the  date  thereof  for  the  assessment  of 
the  lands. 

As  to  two  of  the  cases  relied  up  on  by  Mr.  O'Kinealy,  viz.,  Madhnsudan 
Sagory  v.  Nipal  Khan  (1)  and  Saudamini  Debi  v.  Samp  Chandra  Roy  (2), 
we  may  observe  that  the  question  of  limitation  was  not  raised  in  either  of 
them  ;  and  there  is  nothing  in  those  decisions,  as  we  understand  them, 
which  militates  against  the  view  we  have  expressed.  It  was  no  doubt 
laid  down  in  the  first  of  these  two  cases  that,  in  regard  to  decrees  passed 
before  the  Full  Bench  decision  in  the  case  of  Sonatun  Ghose  v.  Abdool 
Farrar  (3),  it  could  not  be  said  that  merely  because  the  procedure  laid 
down  in  s.  30,  Regulation  II  of  1819,  was  followed,  it  must  be  inferred 
that  the  grant  was  anterior  to  December  1790.  But  it  is  to  be  observed 
that  it  was  found  in  the  judgment  delivered  in  the  resumption  case,  which 
was  before  the  Judges  in.the  above  case,  that  the  defendant  had  failed  to 
prove  that  the  lakheraj  existed  prior  to  1790  ;  while  so  far  as  the  resump- 
tion  decree  with  uhich  we  are  concerned,  there  was  no  such  finding  ;  and, 
in  the  second  place,  as  already  remarked,  there  are  other  facts  before  us 
which  lead  us  to  infer  that  the  grant  which  was  the  subject-matter  of  the 
decree  of  1863  was  one  anterior  to  1790. 

[456]  As  regards  the  other  case  relied  upon  by  Mr.  O'Kinealy,  viz., 
Pvotap  Chunder  Chowdhry  v.  Shukhee  Soondaree  Dassee  (4),  it  is  sufficient 
to  state  that  the  judgment  proceeds  mainly  upon  the  construction  which 
the  learned  Judges  put  upon  the  resumption  decree  that  was  before  them. 
That  decree  was  construed  to  have  the  effect  of  declaring  "  that  the  land  in 
the  possession  of  the  defendant  had  been  part  of  the  permanently  settled 
estate,  and  had  been  separated  by  an  invalid  grant  and  thereon  to  resume 
the  same  and  re-annex  the  land  to  the  zemindar's  estate.  We  have  not 
before  us  the  terms  of  the  decree  in  that  case,  nor  do  we  know  what  were 
the  facts  from  which  this  construction  was  arrived  at.  The  terms  of  the 


(1)  8B.L.R.  Ap.  87  (note)  =  15  W.  R.  440. 
(3)  B.L.  R.  Sup.  Vol.  109*2  W.R.  91. 


(2)  8  B.  L.  R.  Ap.  82=17  W.R.  363. 
(4)  2  C.L.R.  569. 
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decree  in  the  suit  of  1886,  now  before  us,  do  not  however  enable  us  to 
come  to  the  same  conclusion. 

Our  attention  has  been  called  by  the  learned  vakeel  for  the  respond- 
ent to  an  unreported  decision  by  another  Divisional  Bench  of  this  Court 
(Mitter  and  Grant,  JJ.)  in  second  appeal  No.  1605  of  1885,  decided  on  the 
13th  May  1886,  which  altogether  supports  the  view  adopted  by  the  lower 
appellate  Court,  holding  that  the  plaintiff's  claim  was  barred  under  art.  130 
of  the  Limitation  Act.  The  facts  of  that  case  were  very  similar  to  this, 
and  we  may  say  that  we  quite  concur  in  that  ruling. 

The  appeal  will  accordingly  be  dismissed  with  costs. 

Appeals  Nos.  2219,  2230,  2233  will  be  governed  by  the  decision  in 
No.  2231.  And  so  far  as  the  latter  of  these  cases  is  concerned,  it  being 
found  that  the  predecessor  of  the  present  defendant  was  no  party  to  the 
resumption  decree,  there  can  be  no  question  whatever  that  the  plaintiff's 
suit  is  barred  by  limitation.  These  appeals  are  accordingly  dismissed 
vith  costs. 


j.  v.  w. 


Appeal  dismissed. 


16  C.  457=13  Ind.  Jur.  418. 
[457]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Pigot  and  Mr.  Justice  Beverley. 

GOKUL  KRISTO  CHUXDER  (Judgment-debtor)  v.  AUKHIL 
CHUNDER  CHATTERJEE  (Decree-holder).* 

Ix  THE  MATTER  Ol'  THE  PETITION"  OF  ISHAX  CHUXDER  DAS 

(Decree  holder). 
RASHARAJ  BOSE  AND  OTHERS  (Judgment-debtors)  v.  GOBIXDA 

RANI  CHOWDRAXI  (Decree-holder),  f 
MOOLA  KUMAR i  BIBEE  (Decree-holder)  v.  MOOL  CHAND 

DHAMANT  AND  ANOTHER  (Judgment-debtors),  AND 

BISSUN  CHAND  DOODHUREA  (Decree-holder)  v.  MOOL  CHAXD 

DHAMANT  AND  ANOTHER  (Judgment-debtors)  3 

[7th  February,  1889.J 

Execution    of     decree — Transfer    of    decree    for   execution — Jurisdiction — Civil 
Procedure  Code  (Act  XIV  of  1882),  ss.  6  and  223. 

Having  regard  to  the  provisions  of  s.  6  of  the  Code  of  Civil  Procedure,  a  Civil 
Court  has  no  jurisdiction  to  execute  a  decree  sent  to  it  for  that  purpose  under 
s.  223  of  the  Code,  when  the  decree  has  been  passed  in  a  suit  the  value  or  subject- 
matter  of  which  is  in  excess  of  the  pecuniary  limits  of  its  ordinary  jurisdiction 

Narasayya  v.  Venkata  Krishnayya  (l)  dissented  from. 

Sidheswar  Pandit  v.  Harihar  Pandit  (2),  In  re  Balaji  Ranchoddas  (3),  and 
Mungul  Pershad  Dichit  v.  Grija  Kant  Lahari  (4)  referred  to. 

[N.F.,  7  M.  L.  T.  132  =  5  Ind.  Cas.  55  ;  Diss.,  17  M.  309  (310,  314)  ;  F.,  16  C    465  (467) 
9  P.  R.  1901  =  1  P.  L.  R.  1901  (F.B.);  U.  B.  R.  (1902),  3rd  Qr,  Execution  of  Decree 
P.  5  ;  15  M.  C.  C.  R.  51  ;  R..  15  M.  345  (347)  ;  39  P.  R.  1903  ;  D.,  16  B.  731  (736).] 

*  Appeal  from  Order,  No.  284  of  1888,  against  the  order  of  F.  B.  Taylor,  Esq., 
Judge  of  Burdwan,  dated  the  16th  of  July  1888,  affirming  the  order  of  Baboo  Raj 
Narain  Chukerbati,  Munsif  of  Cutwa,  dated  the  12th  of  May  1888. 

\  Civil  Rule,  No.  1032  of  1888,  against  the  order  passed  by  Baboo  Upendra  Nath 
Bose,  Munsif  of  Munshigunge,  dated  the  28th  of  April  1888. 

t  Civil  Reference,  No.  8. -A.  of  1888,  made  by  Baboo  Nobin  Chunder  Ganguli. 
Judge  of  the  Small  Cause  Court,  Berhampore,  dated  the  10th  of  April  1888. 

(I)  7  M.  397.  (2)  12  B.  155.  (3)  5  B.  680.  (4)  8  C.  51. 
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1889  Appeal  No.  284  of  1888. 

I'"EB.  ?•  THIS    was   an   appeal    from   an    order  of    the  16th    July  1888  of   the 

,~  District   Judge  of  Burdwan,  affirming  the  order    of  the  Munsif  of    Cutwa, 

LATE"     dated  the  12th  May  1888. 

P  A   decree  of  the  High    Court  in  its  Ordinary  Original  Civil  Jurisdic- 

tion had  been  sent  to  the  Munsif  of  Cutwa  for  execution.     The  application 
16  C.  §57=    of  the  judgment-creditor    for  execution  was   objected  to  by  the   judgment- 
13  Ind.  Jur.  debtor    on  the  ground    that  the  Munsif    had  no  jurisdiction  to  execute   the 
*18-        decree  inasmuch  as  it  [458]  had  been  passed  in  a  suit,  the  value  or  amount 
of  the  subject-matter  of  which  was  in  excess  of  the  pecuniary  limits  of  his 
ordinary    jurisdiction.     The  Munsif    overruled  the    objection  and    ordered 
execution.     On  appeal,    the  District  Judge  upheld  the  order  of  the    Munsif 
on  the  authority  of  the  case  of  Narasayya  v.  Venkata  Krishnayya  (1). 

The  judgment-debtor  appealed  to  the  High  Court. 
Civil  Rule  No.   1032  of  1888. 

This  was  a  rule  on  the  judgment-debtors  and  the  decree- holder, 
Govinda  Rani  Chowdhrani,  to'  show  cause  why  an  order  of  the  second 
Munsif  of  Munshigunge,  dated  the  28th  April  1888,  allowing  Govinda 
Rani  to  participate  in  the  assets  to  be  realized  in  execution  of  the  peti- 
tioner's decree,  should  not  be  set  aside. 

The  facts  of  the  case  in  which  this  rule  was  issued  were  as  follows  : — 

A  decree  for  Rs.  853  was  made  in  favour  of  the  petitioner,  Ishan 
Chandra  Das,  by  the  Munsif  of  Patuakali,  on  17th  February  1879.  This 
decree  was  transferred  to  the  Second  Munsif  of  Munshigunge  for  execution, 
and  on  the  27th  October  1887,  certain  of  the  judgment-debtor's  property 
within  his  jurisdiction  was  attached,  and  on  the  12th  March  sold  for 
Rs.  300.  On  the  7th  March  1888,  five  days  before  the  sale,  Govinda  Rani 
Chowdhrani  who,  with  others,  on  the  6th  April  1877,  had  obtained  a 
raortgag-5  decree  against  the  same  judgment-debtor  for  upwards  of  Rs.  11,000 
in  the  Court  of  the  First  Subordinate  Judge  of  Dacca,  applied  to  that 
Court  to  send  the  decree  to  the  Munsif  of  Munshigunge  for  execution. 
The  application  was  granted,  and  on  the  llth  March  1888,  Govinda  Rani 
applied  to  the  Munsif  for  execution,  and  for  a  rateable  distribution  of  sale 
proceeds  in  execution  of  the  petitioner's  decree  under  s.  295  of  the  Civil 
Procedure  Code.  On  the  14th  April  the  petitioner  objected  to  this  appli- 
cation; but  the  Munsif  overruled  the  objection,  and  by  his  order,  dated 
the  28th  April  1888,  directed  a  rateable  distribution  of  the  sale  proceeds. 
Against  this  order,  on  the  2nd  August  1888,  the  petitioner  moved  the  High 
Court  on  the  ground,  inter  alia,  that  Govinda  Rani's  decree,  being  for  a 
sum  of  over  Rs.  11,000,  must  presumably  have  been  made  in  a  suit  which 
the  [459]  Munsif  would  have  had  no  jurisdiction  to  try,  and  that,  there- 
fore, the  Munsif  was  not  competent  to  execute  the  decree  or  to  make  any 
order  respecting  it  under  s.  295  of  the  Code,  and  a  rule  was  issued  in  the 
above  terms. 

Civil  Reference  No.  8- A  of  1888. 

This  was  a  reference  to  the  High  Court  from  the  Small  Cause  Court 
at  Ber  ham  pore. 

The  facts  of  the  case  in  which  the  reference  was  made  were  these  : 
The  Judge  of  the  Small  Cause  Court  at  Berhampore  was  also  the  Sub- 
ordinate Judge  of  Murshidabad.  On  the  4th  January  1888,  Moola 
Kuinari  Bibee  obtained  a  decree  against  Mool  Chand  Dhamant  and 
another,  in  the  Small  Cause  Court  at  Berhampore.  In  execution  of  her 
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decree  she  attached  the  moveahle  properties  of  the  judgment-debtors  on  the        1889 
20th  January  1889.     The  properties  were  sold  on  9th  March  1889  ;  prior  to       FEB.  7. 
the  sale,  on   the    2nd    March,    Rai    Bissun    Chand    Doodhuria    Bahadoor.  " 

who   had,   on   the    28th   January    1889,    obtained   a    decree  for  Rs.  3,209,      APPEL- 
against  the  same  judgment-debtor  in  the  Court  of   the    Subordinate   Judge       VAT 
of  Murshidabad,  applied  to  that   Court  to   send   the    decree   to   the  Small  L< 

Cause  Court  at  Berhampore  for  execution.     The  application  was   granted  ;    lg  c  437 _ 
and    on    7th    March    Rai    Bissun  Chand  applied  to  the  Judge  of  the  Small  13  in'd.  Jur 
Cause  Court  for    execution,   and    for  a    rateable    distribution    of   the   sale         418. 
proceeds  under   s.    295    of   the  Civil    Procedure  Code.     Moola  Bibee  met 
the  application  wifh  the  objection,  amongst  others,    that    inasmuch    as   the 
Judge   of   the    Small   Cause   Court    had    no  jurisdiction  to  try  the  suit,  he 
was  not  competent  to  execute    the  decree.     The  Judge    made  an  order  for 
rateable  distribution  contingent  on  the  opinion  of  the  High  Court. 

In  Appeal  No.  284  of  1888,— 
Baboo  Kavnna  Sindhu  Mukerjee,  for  the  appellant. 
Baboo  Benod  Bekari  Mukerjee,  for  the  respondent. 
In  Rule  No.  1032  of  1888,— 

Baboo  Hurri  Mohun  Chuckerbutty,  for  the  petitioner. 
Baboo  Lai  Mohun  Das,  for  the  opposite  parties. 
In  Reference  No.  8-A  of  1888,— 
Baboo  Srinath  Das,  for  the   decree-holders. 
Baboo  Kali  Kisseu  Sen,  for  the  judgment-debtors. 

[460]  l"ne  following  judgments  were  delivered  by  the  High  Court 
(TiooT  and  BEVF.RLEV,  JJ.)  :— 

JUDGMENTS. 

BEVERLEY,  J. — In  these  three  cases  the  question  raised  is  practically 
one  and  the  same.  It  may  be  broadly  stated  thus  :  Has  a  Civil  Court 
jurisdiction  to  execute  a  decree  sent  to  it  for  that  purpose  under  s.  223  of 
the  Code  when  that  decree  has  been  passed  in  a  suit  the  value  or  amount 
of  the  subject-matter  of  which  was  in  excess  of  the  pecuniary  limits  of  its 
ordinary  jurisdiction  ? 

[The  judgment  here  set  out  of  the  facts  in  the  three  cases  and  then 
proceeded.] 

In  all  three  cases,  therefore,  the  point  is  virtually  the  same:  namely, 
whether  under  s.  223  of  the  Code  a  decree  can  be  sent  for  execution  to, 
and  can  be  executed  by,  a  Court  which,  as  regards  its  pecuniary  jurisdic- 
tion, was  not  competent  to  make  the  decree. 

On  the  one  side,  it  is  contended  that  s.  223  contains  no  limitation  as 
regards  the  pecuniary  jurisdiction  of  the  Court  to  which  a  decree  may  be 
sent  for  execution,  similar  to  that  contained  in  s.  25  ;  that  by  s.  28  the 
Court  to  which  a  decree  is  sent  for  execution  is  expressly  vested  with  the 
same  powers  in  executing  it  as  if  the  decree  had  been  passed  by  itself  ; 
that  if  there  is  any  force  in  the  limitation  sought  to  be  imposed,  the 
provisions  of  s.  295  regarding  the  rateable  distribution  of  assets  would,  in 
many  cases,  be  unfairly  restricted  in  their  operation.  And  we  have  been 
referred  to  the  case  of  Narasayya  v.  Venkata  Krishnayya  (1)  in  which 
Turner,  C.  J.,  and  Muttasami  Ayyar,  J.,  held  that  s.  223  gave  an  extra- 
ordinary  jurisdiction  to  a  Court  to  execute  a  decree  in  a  suit  beyond  its 
pecuniary  jurisdiction  sent  to  it  for  execution. 

(1)  7  M.  397. 
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1889  C*n  tne   other   hand,   it    is   said  that  the  proceedings  in  execution  are 

FEB.  7.      merely   a   continuation    of   the    suit,    and    that   a   Court,    which    has    no 

jurisdiction    to   try   the   suit,   can    have  no  jurisdiction  to  execute  a  decree 

APPEL-      made  jn  that  suit.     And  in  support  of  this  view,  the  case  of  Shvi  Sidheshwar 

LATE        Pandit  v.  Shvi  Han/tar  Pandit  (1)  decided  by    Sargent,  C.J.,  and  Nanabhai 

CIVIL.       Haridas,  J.,  has  been  cited  before  us. 

16C~437-  [461]  It  appears,  therefore,  that  the  Madras  and  Bombay  authorities 

13  In'd.  Jur.  are  opposed  to  each  other  on  this  point.     The  point  is  one  of  some  import- 
418.      '  ance,    but   it    would    seem    that    no   decision  of  this  Court  upon  it  is  to  be 
found  in  the  reports. 

The  question  turns  to  some  extent  upon  the  Civil  Courts  Act,  which 
prescribe  the  pecuniary  jurisdiction  of  the  various  Civil  Courts.  And  it 
may  be  pointed  out  here  that,  whereas  the  Madras  and  Bombay  Civil 
Courts  Acts  (Act  III  of  1873,  s.  12,  and  Act  XIV  of  1869,  s.  24)  speak  of 
the  jurisdiction  of  the  Courts  in  "suits  and  proceedings  "  of  a  civil  nature, 
the  Bengal  Civil  Courts  Act  refers  to  "  suits  "  only.  The  distinction  is 
probably  unimportant,  and,  in  fact,  it  appears  that,  in  the  report  of  the 
Madras  case  referred  to,  the  words  "suits  and  applications"  are  quoted 
by  some  mistake  as  being  the  words  used  in  the  Madras  Act  instead  of 
the  words  "  suits  and  proceedings.  " 

The  Madras  decision  proceeds  upon  the  principle  that  s.  223  of  the 
Code  confers  an  extraordinary  jurisdiction  which  is  limited  by  no 
restriction  such  as  is  to  be  found  in  s.  25. 

We  are  of  opinion  that  we  ought  not  to  follow  that  decision. 

It  seems  to  us  that  the  learned  Judges  who  decided  that  case  over- 
looked the  provisions  of  s.  6  of  the  Code  of  Civil  Procedure  which  appears 
to  contain  words  which,  we  think,  were  expressly  intended  to  limit  the 
jurisdiction  which  would  otherwise  be  given  by  s.  223.  We  are  also  of 
opinion  that  there  are  other  indications  in  the  Code  going  to  show  that, 
as  Sargent,  C.J.,  said  in  the  Bombay  case,  a  Court  which  could  not 
have  entertained  the  suit  is  incompetent  to  deal  with  it  in  execution. 

The  last  clause  of  s.  6  runs  as  follows  :  "  Nothing  in  this  Code  shall 
operate  to  give  any  Court  jurisdiction  over  suits  of  which  the  amount  or 
value  of  the  subject-matter  exceeds  the  pecuniary  limits  (if  any)  of  its 
ordinary  jurisdiction." 

It  is  contended  that  the  word  "suits  "  in  this  clause  must  be  limited 
to  proceedings  in  the  cause  up  to  the  passing  of  the  decree,  and  that  it 
does  not,  therefore,  operate  to  curtail  the  power  of  a  Court  to  execute  a 
decree.  We  see  no  sufficient  reason  for  giving  the  word  this  restricted 
meaning.  On  the  other  hand,  there  would  appear  to  be  several  weighty 
reasons  for  assigning  it  a  [462]  wider  signification  so  as  to  cover  all 
proceedings  in  a  suit,  including  the  proceedings  in  execution. 

By  s.  9  the  Code  is  divided  into  ten  parts,  the  first  of  which  treats  of 
suits  in  general.  It  is  important  to  observe  that  that  part  of  the  Code 
contains  the  rules  relating  to  the  execution  of  decrees  (Chap.  XIX).  So 
far  as  it  goes,  this  circumstance  seems  to  show  that  the  framers  of  the 
Code  regarded  the  proceedings  in  execution  as  a  part  of  the  suit. 

In  s.  3,  moreover,  we  find  proceedings  up  to  decree  and  proceedings 
after  decree  equally  referred  to  as  being  proceedings  in  the  suit. 

Again,  if  the  words  '•'  jurisdiction  over  suits  "  in  s.  6  are  to  be  limited 
to  the  institution  and  hearing  of  causes  up  to  decree  only,  it  is  difficult 
to  conceive  any  case  to  which  the  clause  in  question  would  apply.  We 

(1)  12  B.  155. 
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have  been  unable  to  discover  any  provision  in    the   Code    which    could,    if        1889 
uncontrolled    by   this   clause,    have  operated  to  give  a  Court  jurisdiction  to       FEB-  7« 

try  a  suit  in  excess  of  the  limits  of  its  pecuniary   jurisdiction.     Chapter    II      . 

contains  the  rules  as  to  the  Court  in  which  a  suit  is  to  be  brought ;  and  it 
will  be  seen  that  in  almost  every  section  in  that  chapter  the  pecuniary 
jurisdiction  of  the  Court  is  expressly  or  impliedly  referred  to.  (See  ss.  15,  _ 

16,  17,  19  and  25).  '    16CT^7  = 

On  the  other  hand,  s.  223,  if  uncontrolled  by  s«  6,  gives  to  a    Court   a  13  Ind.  Jur. 
very  wide — in  fact  a  practically  unlimited — jurisdiction  in  many  important        4*8- 
matters  in  respect  of  suits,  the  amount  or   value   of  the   subject-matter   of 
which  may  exceed  the  pecuniary  limits  of  its  ordinary  jurisdiction. 

By  s.  228,  the  Court  executing  a  decree  sent  to  it  has  the  same  powers 
in  executing  the  decree  as  if  it  had  been  passed  by  itself,  *  *  *  * 
and  its  order  in  executing  such  decree  is  made  subject  to  the  same  rules  in 
respect  of  appeal  as  if  the  decree  had  been  passed  by  itself. 

Accordingly,  if  the  decree  of  a  District  or  Subordinate  Judge  can  be 
sent  to  a  Munsif  for  execution,  the  Munsif  has  jurisdiction  to  try  all 
questions  relating  to  the  execution  of  the  decree  (e.g.,  limitation,  claims  to 
attached  property,  complaints  of  resistance  or  obstruction,  and  generally 
all  questions  under  s.  244),  and  the  appeal  from  his  orders  would  lie  in 
every  case  to  the  District  Judge, — no  matter  [463]  what  might  be  the 
value  of  the  suit.  As  Westropp,  C.  J.,  remarked  in  Balaji  Ranchoddas  (1), 
questions  arising  in  the  execution  of  decrees  are  frequently  quite  as  import- 
ant  as  the  questions  in  issue  in  suits  and  appeals,  and  there  would  seem  to 
be  no  reason  why  the  limitation  of  jurisdiction  thought  necessary  in 
respect  of  hearing  the  original  suit  should  not  be  also  necessary  in  respect 
of  trying  questions  relating  to  the  execution  of  the  decree. 

There  are  other  considerations  which  go  to  bear  out  the  view  that  the 
jurisdiction  conferred  by  s.  223  must  be  considered  as  qualified  by  the 
last  clause  of  s.  6. 

Section  223  itself  contains  a  clause  empowering  the  Courts  of  Small 
Causes  at  Calcutta,  Madras,  Bombay,  or  Rangoon,  to  execute  decrees  sent 
to  them  in  certain  cases,  but  such  a  decree  must  have  been  passed  in  a 
case  cognizable  in  a  Court  of  Small  Causes,  or,  as  Act  VII  of  1888  more 
clearly  puts  it,  "in  a  suit  of  which  the  value,  as  set  forth  in  the  plaint 
did  not  exceed  two  thousand  rupees,  and  which,  as  regards  its  subject- 
matter,  is  not  excepted  by  the  law  for  the  time  being  in  force  from  the 
cognizance  of  either  a  Presidency  or  a  Provincial  Court  of  Small 
Causes."  In  other  words,  we  have  here  a  distinct  recognition  of  the  rule 
wich  appears  to  be  contained  in  s.  6,  that  no  Court  can  execute  a  decree 
passed  in  a  suit,  the  value  of  the  subject-matter  of  which  would  have  been 
in  excess  of  its  pecuniary  jurisdiction. 

Section  649  refers  to  a  case  in  which  a  Court,  which  passed  a  decree, 
may  have  ceased  "  to  exist  or  to  have  jurisdiction  to  execute  it,"  The 
use  of  these  words  in  the  Code  seems  to  imply  that  the  jurisdiction  of  a 
Court  in  the  execution  of  decrees  is  subject  to  limitation,  and  that  it  is 
not  competent  to  every  Court  to  execute  the  decree  of  another  Court  that 
may  be  sent  to  it  for  that  purpose. 

The  last  clause  of  s.  6  was  first  introduced  into  the  Code  of  1877. 
But  the  Code  of  1859  everywhere  assumes  that  the  power  to  execute  a 
decree  is  not  a  power  possessed  by  all  Courts  indiscriminately,  but  is  sub 
ject  to  restrictions  of  jurisdiction.  That  Code  speaks  of  the  Court  "  whose 
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duty  **  *5  t°  ^ecute  the  decree  ".(see  ss.  206,  207,  285).  That  Court  need  not 
necessarily  be  the  Court  which  passed  the  decree  (s.  206),  but  it  must  be  a 
[464]  Court  having  jurisdiction  to  execute  it,  and  by  s.  287  that  Court 
must  apparently  be  either  the  principal  Civil  Court  of  original  jurisdiction 
«n  jjje  district,"  or  "  any  Court  subordinate  thereto  which  it  may  entrust 
^  execution  of  the  decree." 

In  tne  case  °f  Mungiil  Pershad  Die-hit  v.  Gvija-  Kant  Lahiri  (1),  their 
13  Ind.  Jur.  Lordships  of  the  Privy  Council  said  :  "  It  appears  to  their  Lordships  that 
*18>  an  application  for  the  execution  of  a  decree  is  an  application  in  the  suit  in 
which  the  decree  was  obtained."  This  and  similar  remarks  which  are  to 
be  found  elsewhere  support  the  view  that  the  proceedings  in  a  "  suit  "  do 
not  necessarily  terminate  with  the  decree,  but  that  the  word  "  suit  "  may 
fairly  be  interpreted  to  include  the  proceedings  taken  to  execute  the  decree. 
If  this  be  so,  it  follows  that  s.  6  must  operate  to  limit  the  jurisdiction  con- 
ferred by  s.  223.  We  are  of  opinion  that  it  does  so  operate,  and  that  these 
cases  ought  to  be  decided  accordingly. 

The  rule  will  accordingly  be  made  absolute  with  costs.  The  appeal 
from  Order  No.  284  will  be  allowed  with  costs,  the  order  of  the  lower 
Courts  being  set  aside.  And  the  reference  will  be  answered  in  the  terms 
of  this  judgment. 

PIGOT,  J.  —  I  am  of  the  same  opinion.  In  the  judgment  which  has 
been  just  read,  an  argument  adduced  by  the  learned  Pleader,  Babu  Lai 
Mohan  Das,  has  not  been  mentioned  by  us,  and  we  think  it  is  well  to  add 
these  words  of  reference  to  it.  That  argument  was  used  as  an  answer 
to  the  objections  referred  to  in  our  judgment  as  to  allowing  Courts  of 
inferior  jurisdiction  to  deal  with  questions  of  great  amount  or  great 
importance,  and  it  was  suggested  that  s.  239  meets  that  difficulty  by  pro- 
viding for  recourse  to  the  Court  making  the  decree  in  certain  case.s. 
That  suggestion  is,  however,  met  by  the  observation  that  the  power  of 
having  recourse  to  the  Court  granting  the  decree  given  by  that  section  is 
limited  to  the  judgment-debtor.  We  think  that  disposes  of  that  argument. 


c.  D.  P. 


Appeal  allowed  and  Rule  made  absolute. 


16  C.  465  =  13  Ind.  Jur.  422. 
[465]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Prinsep  and  Mr.  Justice  Gkose. 


DURGA  CHARAN  MOJUMDAR  (Decree-holder)  v.  UMATARA  GUPTA 
(judgment-debtor).*   [21st  February,  1889.] 


Transfer  of  decree  for   execution  —  Civil   Procedure   Code 


Execution  of  decree 
1882,  s.  223. 

Section  223  of  the  Code  of  Civil  -Procedure,  which  declares  that  the  Court 
which  passes  a  decree,  may,  on  the  application  of  the  decree-holder,  send  it  for 
execution  to  another  Court,  should  be  interpreted  to  mean  another  Court  having 
jurisdiction  and  competent  to  execute  that  decree,  having  regard  to  the  amount 
or  value  of  the  subject-matter  of  its  ordinary  jurisdiction. 

Narasayya  v.  Venkata  Krishnayyar  (2)  dissented  from. 

'Appeal  from  Order  No.  416  of  1888,  against  the  order  of  D.  Cameron,  Esq., 
Judge  of  Tipperah,  dated  the  30th  of  June  1888,  reversing  the  order  of  Baboo 
K.  D.  Chowdhry,  Munsif  of  Muradnagar,  dated  the  9th  Qf  April  1888. 

(1)  8C.  51=8  I.A.  123,  (2)  7M.  397, 
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[N.F.,  7  M.L.T.  132  =  5  Ind.  Gas.  l55;Diss.,  17  M.  309  (310,  314)  ;  F.,  9  P.R.  1901 
(F.B.)  =  1  P.L.R.  1901  ;  15  M  C.C.R.  51  ;  U.B.R.  (1902),  3rd  Qr.,  Execution  of 
Decree,  p.  5  ;  R.,  15  M.  345  (347).] 

THE  facts  as  stated  by  the  lower  appellate  Court  were  as  follows  :  — 

"  Umatara  Gupta  obtained  a  decree  for  about  Rs.  500,  against  one 
Kajoni  Kan_ta  Sen,  in  the  Subordinate  Judge's  Court,  at  Commillah. 
About  the  same  time  Rajoni  Kanta  obtained  a  decree  for  about  Rs.  800, 
against  Umatara,  in  the  Court  of  the  First  Munsif  of  Muradnagar. 
Rajoni  subsequently  sold  his  decree  to  Durga  Charan  Mojumdar.  When 
execution  of  the  larger  decree  was  taken  out  in  the  Munsif's  Court  by 
the  then  decree-holder,  Durga  Charan  Mojumdar,  Umatara  Gupta  applied 
to  have  her  own  decree  set  off  against  that  which  was  sought  to  be  exe- 
cuted. Her  application  was  rejected  by  the  Munsif  on  the  ground  of 
want  of  the  necessary  certificate  under  s.  224  of  the  Civil  Procedure  Code 
from  the  Court  (that  of  the  Subordinate  Judge)  which  had  passed  the 
decree.  On  appeal  to  this  Court  the  Munsif's  order  .  was  affirmed. 
Umatara  Gupta  then  applied  to  the  Subordinate  Judge  for  the  necessary 
certificate  under  s.  224,  which  she  obtained  and  duly  filed  in  the  Mun- 
sif's  Court  :  this  was  on  the  16th  February  1888.  The  Munsif  deferred 
consideration  of  the  petition  until  the  9th  April,  the  date  fixed  for  the 
sale  of  Umatara  Gupta's  attached  property,  and  on  that  date  he 
[466]  passed  an  order  rejecting  her  application  for  set-off,  on  the  ground 
that  her  judgment-debtor  was  Rajoni  Kant  Sen,  and  not  Durga  Charan 
Mojumdar,  the  transferee  of  the  decree  under  execution." 

The  Judge  reversed  the  decision  of  the  Munsif,  and  directed  that  "  the 
set-off  applied  for  be  allowed." 

From  this  order  Durga  Charan  Mojumdar  appealed  to  the  High  Court 
on  the  ground,  among  others,  that  the  Subordinate  Judge  had  no  power 
to  transfer  the  decree  to  the  Munsif  for  execution. 

Baboo  Okhoy  Coomar  Banerjec,   for  the  appellant. 

Baboo  Rajendro  Na-th  Bose,  for  the  respondent. 

The  judgment  of  the  Court  (PRINSEP  and  GHOSK,  Jj.)  was  as 
follows  ;  — 

JUDGMENT. 

The  matter  for  our  decision  in  this  appeal  is  whether  the  Munsif  was 
competent  to  execute  a  decree  transferred  to  htm  by  the  Subordinate 
Judge  who  passed  it. 

It  appears  that  the  appellant  obtained  a  decree  from  the  Munsif 
which  he  put  into  execution.  Another  decree  had  been  obtained  against 
him,  or  rather  against  his  assignor,  in  the  Court  of  the  Subordinate  Judge, 
and  the  decree-holder  thereupon  obtained  an  order  from  the  Subordinate 
Judge  to  transfer  the  decree  by  an  order  under  s.  223  to  the  Court  of  the 
Munsif,  in  order  that  it  might  be  set-off  as  a  cross-decree.  The  sole 
question  submitted  for  our"  decision  is  whether  such  an  order  can  be 
passed  by  the  Subordinate  Judge  so  as  to  give  the  Munsif  jurisdiction. 
The  terms  of  s.  223,  standing  by  themselves,  are  sufficiently  wide  to 
permit  this,  but  we  think  that  they  should  be  read  with  the  other  por- 
tions of  the  Code  which  restrict  their  application.  Section  6  of  the 
Code  declares  that  "  nothing  in  this  Code  affects  the  jurisdiction  or  pro- 
cedure, or  shall  operate  to  give  any  Court  jurisdiction  over  suits  of 
which  the  amount  or  value  of  the  subject-matter  exceeds  the  pecuni- 
ary limits  (if  any)  of  its  ordinary  jurisdiction."  Now  all  matters 
relating  to  execution  of  decrees  are  regarded  as  proceedings  in  a  suit, 
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1889  ftncl  the  chapter  relating  to  matters  in  execution  forms  portion  of  Part  1 
FEB.  21.  of  the  Code  which  is  entitled  "Of  suits  in  general."  We  may  also 

~  refer  to  the  well-known  case  of  Mungul  Per  shad  Dichit  v.  Gvija  [467] 

EL"  Kant  Lahivi  (1)  in  which  their  Lordships  of  the  Privy  Council  ex- 

LATI        pressed    themselves    in   a    similar   manner.     Section    246     of   the    Code, 

^IVIL'       Explanation  I,  relating  to  the  execution  of  cross-decrees,  is  also   important 

16  c  465=    *n    tn*s    resPect-     I*  declares  that  the  decrees  contemplated  by  that  section 

13  Ind.  Jur.  are  decrees  capable  of  execution  at  the  same  time  and  by  the   same   Court. 

*22.  These  expressions,  in  our  opinion,  seem  to  indicate  a  limitation  in  respect  to 
the  powers  of  execution  by  Courts  of  inferior  jurisdiction.  In  respect  to 
s.  223,  we  may  also  observe  that  the  Court  of  the  Munsif,  although 
inferior  to  the  Court  of  a  Subordinate  Judge,  is  not,  within  the  terms  of 
s.  2,  subordinate  thereto.  The  definition  of  "  District  Court,"  as  therein 
given,  seerns  to  contemplate  that  all  Courts  within  a  district  are  subordi- 
nate to  the  District  Court,  that  is  to  say,  the  principal  Civil  Court  of 
Original  Jurisdiction,  rather  than  to  the  Court  of  the  Subordinate  Judge, 
which  is  a  Court  generally  having  concurrent  original  jurisdiction  with  a 
District  Court.  We  accordingly  hold  that  s.  223,  which  declares  that  the 
Court  which  passes  a  decree  may,  on  the  application  of  the  decree- 
holder,  send  it  for  execution  to  another  Court,  should  be  interpreted  to  mean 
another  Court  having  jurisdiction  and  competent  to  execute  that  decree, 
having  regard  to  the  amount  or  value  of  the  subject-matter  of  its  ordinary 
jurisdiction.  We  have  considered  the  case  of  Narasayya  v.  Venkata 
Knshnayya  (2),  but  we  are  unable  to  concur  in  the  opinion  expressed  by 
the  learned  Judges  of  the  Madras  Court.  We  have  been  referred  to  a  case 
decided  by  another  Division  Bench  of  this  Court  (Pigot  and  Beverley,  JJ.), 
on  the  7th  instant — Gokul  Kvisto  Chundev  v.  Aukhil  CJmnder  Chatter jee  (3) 
— in  which  the  view  taken  of  the  decision  of  the  Madras  Court  coin- 
cides with  that  we  now"  express.  The  respondent  is  not  without  remedy 
in  obtaining  a  set-off  for  the  amount  of  his  decree  against  the  decree  now 
under  execution  against  him,  provided  he  can  satisfy  any  objections  that 
may  be  raised  as  to  a  set-off  being  no  longer  allowable  by  reason  of  the 
assignment.  He  can,  if  so  advised,  apply  to  the  District  Court  under  s.  25 
for  the  transfer  of  the  decree  [468]  under  execution  in  the  Court  of  the 
Munsif  to  that  of  the  Subordinate  Judge,  so  that  the  Subordinate  Judge 
may  deal  with  both  decrees  together.  The  order  of  the  lower  appellate 
Court  is  accordingly  set  aside,  and  the  order  of  the  Munsif  disallowing 
execution  of  this  decree  restored,  but  not  on  the  grounds  stated  by  the 
Munsif,  which  are  still  open  for  consideration  before  a  properly  constituted 
Court. 

J.  v.  w.  .  Appeal   allowed. 


(1)  8  C.  51  =  8  I.A.  123.  (2)  7  M.  397.  (3)  16  C.  457. 
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16  C.  488  (P.O.)  =  16  I.A.  19  =  5  Sar.  P.C.J.  312  =  13  Ind.  Jur.  97=  1888 

Rafique  and  Jackson's  P.O.  No.  109.  Nov    16 

PRIVY  COUNCIL. 

PRIVY 

PRESENT:  COUNCIL. 

Lord  Fitzgerald,  Lord  Hobhouse,  Sir  R.  Couch,  ami 

Mr.  Stephen  Woulfe  Flanagan.  **  <£  *| 

\0n  appeal  from  the  Court  of  the  Judicial  Commissioner  of  Oudh. 1  16  I.A.  19= 

5  Sar.  P.C.J. 

312=13 
MAJID  HOSSAIX  AND  OTHERS  (Plaintiffs)  v.  FAZL-UN-NISSA  Ind  jur 

(Defendant).      [16th  November,  1888.]  97  = 

Rafique  & 

Registration — Registration  in  accordance  with   the   rules  of  1862,   regulating   the     Jackson's 
place  and  mode  of  it,  in  Oudh — Oudh  Estates  Act  I  of  1869,  s.  13.  p>Q>  j^0i  jQ9. 

An  Oudh  talukdarni  made  a  grant  of  a  village,  part  of  her  talukdari,  to  her 
adopted  daughter;  the  instrument  requiring,  in  order  to  be  valid  under  Act 
I  of  1869,  s.  13,  to  be  registered  within  one  month  after  execution.  With  a  view 
to  its  registration,  she,  being  a  purdanashin,  sent  for  the  neighbouring  Pargana 
Registrar,  who  attended  at  her  house  for  her  convenience,  took  her  acknow- 
ledgment of  the  document,  recorded  the  registration,  and  filed  a  copy  of  the 
document  in  his  office. 

Held,  that,  this  proceeding  was  a  registration  of  the  document,  complete  and 
effective  ;  having  been,  substantially,  a  registration  at  the  Pargana  office. 

[F.,  11  A.  319  (327)  =  (1889)    A.W.N.    101;    R.,  M    M.L.J.   664    (672)  =  14    M.L.T.    237 
=  1913  M.W.N.  525  (532)  =  20  Ind.  Gas.  385  (391).] 

APPEAL  from  a  decree  (26th  August  1885)  affirming  a  decree  (1st 
June  1885)  of  the  District  Judge  of  Lucknow. 

The  question  was,  whether  a  dead  of  gift  required  to  be  registered 
under  Act  I  of  1869,  s.  13,  had  been  effectively  registered. 

The  suit  in  which  this  question  was  raised  was  brought  by  Amir 
Haidar,  talukdar  of  Gauria  in  the  Lucknow  District,  to  have  set  aside  a 
deed  of  gift,  of  village  Nizarnpur,  executed,  on  21st  March  1871,  by  the 
late  Mussammut  Kutb-un-Nissa,  his  [469]  predecessor  in  estate,  in  favour 
of  her  sister  Mussammat  Fazl-un-Nissa,  the  defendant.  Amir  Haidar  was 
brother  and  heir  of  the  last  male  talukdar  ;  and  he  had,  in  March  1884, 
obtained  the  order  of  Her  Majesty  in  Council,  affirming  a  decree  for  the 
taluk  against  his  nephew.  Abdool  Razzak,  to  whom  Kutb-un-Nissa  had 
bequeathed  it  by  a  will,  which,  not  having  "been  duly  registered  in  accord- 
ance with  Act  1  of  1869,  s.  13,  was  held  invalid  (1). 

The  village  in  suit  being  a  portion  of  the  talukdari  estate  of  Gauria 
could  not  be  given  to  Fazl.un-Nissa,  except  by  an  instrument  of  gift, 
executed  and  attested,  not  less  than  three  months  before  the  death  of  the 
donor,  and  registered  within  one  month  from  the  date  of  its  execution 
(section  13,  Act  I  of  1869).  By  the  term  "  registered,  "  according  to  the 
interpretation  clause  of  the  same  Act,  is  to  be  understood  registered 
according  to  the  provisions  of  the  Rules  relating  to  the  Registration  of 
Assurances  for  the  time  being  in  force  in  Oudh. 

The  Judicial  Commissioner's  Circular,  41  of  1862,  dated  25th 
February  1862,  gave  the  rules  for  registration  in  force  in  Oudh  in  1871. 
The  first  provided  that  there  should  be  one  Registrar  in  each  pargana, 
who  should  register  contracts  regarding  imrrioveable  property.  The 
second  rule,  after  providing  that  all  deeds  relating  to  "  real  property  " 
must  be  registered  at  the  office  of  the  Registrar  of  the  pargana  in  which 

(1)  Haji  Abdool  Razzak  v.  Munshi  Amir  Haidar,  11  I.A.  121  =  10  C.  976. 
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1888  the  property  was  situate,  contained   the  following  :   "  All  deeds  of  a  value 

Nov.  16.  exceeding    Rs.  500  will  be    registered  by  tehsildars    in  outlying   tehsils,  or 

"  by  the    Sadr   Registrar,  if  the    property  is    within   the  jurisdiction    of    the 

RIVY  Sadr   Tehsil,  but  they  are    invariably   to  send    a  copy   for    record   in    the 

COUNCIL.  Pargana  office..' 

16  C.  468  In  the    present  case  the   donor,    an    aged    purdanashin,    sent  for   the 

16 T A*    ifl—  ^aroana    Registrar  to  her  own  house.     What  followed  is  set  forth  in    their 
5  Sar.'p.cJ.  Lordships'  judgment. 

Id*;/3  ^e   Courts  in    Oudh  concurred    in  the  opinion    that   there  had    been 

97 _         substantial  compliance  with  the  rules  in  force  ;  the  Judicial  Commissioner, 

Raflque  &    Mr.  T.  B.  Tracy,  affirming   the  decree  of  the  District  Judge    dismissing  the 

Jackson's    suit.     Pending   an  appeal  to  Her  [$70]  Majesty  in  Council,  Amir    Haidar 

P.C.  No.  109.  dje,^  an(j   was  succeeded    by  the    present  appellants,  by  order  of    revivor, 

dated  August  1888. 

Mr.  R.  V.  Doync,  for  the  appellants,  argued  that  the  attempted 
registration  was  ineffectual.  It  occurred  in  the  outlying  tehsil  of  Mahan- 
lalganj,  and  the  proper  registering  officer  was  the  tehsildar.  And  even  if 
the  Pargana  Registrar  had  authority,  he  was  authorized  to  effect  regis- 
tration only  in  his  own  registry  office,  in  the  absence  of  special  cause 
assigned  by  him  for  registering  at  the  house  of  the  party  executing. 

Mr.  C.  W.  Avathoon,  for  the  respondent,  was  not  called  upon. 

Their  Lordships'  judgment  was  delivered  by 

JUDGMENT. 

LORD  FITZGERALD. — Their  Lordships  are  of  opinion  that  this  objection 
ought  not  to  prevail. 

Kutb-un-Nissa  made  a  grant  to  her  adopted  daughter  of  the  village 
of  Nizam  pur,  which  required  to  be  executed  three  months  before  her  death, 
and  to  be  registered  within  a  month  after  the  date  of  its  execution.  The 
objection  taken  to  the  instrument  was  that  it  was  not  presented  at  the 
office  of  the  Registrar,  but  that  the  Registrar  was  sent  for  to  Kutb-un- 
Nissa's  residence  where  the  deed  was  executed  and  registered.  She 
appears  to  have  been  a  purdanashin  ;  and  the  mode  in  which  registration 
was  effected  was  in  this  manner  :  She  sent  for  the  Pargana  Registrar, 
whose  name  is  given  as  Kali  Churn,  and  he  attended  at  her  house.  Her 
house  appears  to  be  near  the  office  of  the  Pargana  Registrar,  and 
actually  within  the  very  village  which  was  the  subject  of  the  grant.  Kali 
Churn  having  attended  her,  and  having  the  deed  acknowledged  in  his 
presence,  word  for  word,  by  the  granting  party,  and  having  examined  it,  it 
was  handed  to  him  for  registration. 

The  record  of  registration  by  the  Registrar  is  as  follows  : — 

"  No.  131,  Volume  2 — On  Tuesday,  the  21st  March  1871,  at  10  A.M., 
Mussammat  Kutb-un-Nissa,  aged  about  65  years,  wife  of  Jahangir 
Bakhsh,  talukdar  of  Gauria  sent  for  me  at  her  house  in  the  village 
Gauria.  She  got  this  document  executed  in  the  presence  of  Ganesh 
Bakhsh  and  of  Beni  Parshad,  the  witnesses  named  on  the  margin, 
and  having  presented  it  for  [471]  registration,  admitted  its  exe- 
cution on  her  part  and  attested  the  contents  word  for  word,  and,  having 
seated  herself  on  the  threshold  of  her  doorway,  marked  the  document 
with  her  own  hand  in  my  presence.  Mussammat  Amiran,  wife  of 
Mahbub  Ali,  resident  of  Amethi  ,  identified  the  obligor  :  therefore  having 
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registered  this  deed,  drawn    up  on  a  blue  impressed  stamp  of  the  value  of  1888 

Rs.  15,  it    is  returned  in  original  through  Ganesh  Bakhsh,    a  copy  thereof  Nov.  16. 
having  been  kept,  and  Rs.  5,  on  account  of  fees,  having  been  received. 

(Sd.)     KALI  CHARAN,  ,PRIVY 

75  r>       •  \.  f  **•    j        »    i  •       COUNCIL. 

Fargana  Registrar  of  Mahanlalganj.        

No.  26."  16  C.  468 

Their  Lordships  presume  part  of  his  duty  was   either  to  make  a  copy  16^  ^    ig_ 
himself  or  to  examine  the  copy  made.      Having  thus  got  the    original  cl^ed  5  Sa'r/P.C.J. 
into  his  hands,  and  marked  it.  and  having  had  that  deed  duly  acknowledged      312  =  13 
so  as  to  give  the  best  testimony  of  its  execution  by  the  grantor,  and  having      Inl^ur> 
examined  the  copy    which  was  either  prepared  by  himself    or  prepared  for    RaftqvJ~e  & 
him,  and    examined  it  word    for    word  with   the  deed,  his   next    step  is  to    Jackson's 
take  those  instruments   to  his  office,    io  enter    the  registration    in  the  book,  P.O. No.  109. 
and  to  file  the  copy  in  the  proper  Pargana  office  of  the  district. 

The  sole  objection  to  that  registration  upon  which  their  Lordships 
are  asked  to  invalidate  that  deed  is  that  the  grantor  did  not  go  to  the 
office  of  the  Pargana  Registrar.  He  came  to  her  as  a  matterof  convenience 
and  received  the  deed  and  copy  at  her  house.  That  is  the  sole  objection. 
And  upon  that  their  Lordships  are  asked  to  declare  this  registration  to  be 
null  and  void,  and  consequently  that  the  deed  is  worthless. 

The  registration  is  to  be  in  accordance  with  the  rules  for  the  time 
being  in  force,  and  the  registration  is  to  be  judged  by  those  rules,  and 
those  alone.  The  first  rule  is  this  :  "  There  must  in  future  be  only  one 
Registrar  in  each  pargana  for  the  registration  of  deeds  relating  to  real 
property,  who  shall  be  especially  appointed  for  that  purpose,  and  styled 
the  Pargana  Registrar.  He  may,  of  course,  register  any  other  contracts 
that  can  be  registered  by  ordinary  Registrars,  but  no  other  Registrar 
[472]  may  register  any  contract  regarding  immoveable  property."  He 
certainly  could  not  be  more  clearly  ear-marked  as  the  proper  and  only 
Registrar  to  register  this  deed  under  the  circumstances.  But  there  was 
something  more  to  be  provided  for  ;  and  accordingly  their  Lordships  find 
this  in  rule  2 :  "  All  deeds  regarding  real  property,  or  in  any  way  creating 
liens  and  encumbrances  upon  it,  must  be  registered  at  the  office  of  the 
Registrar  " — that  is  to  say,  the  Registrar  previously  named,  namely,  the 
Pargana  Registrar — "  of  the  pargana  in  which  the  property  is  situated, 
and  must  be  copied  in  full.  If  for  any  special  reason,  parties  at  a  place 
distant  from  the  property  wish  to  register  a  deed  affecting  it,  they  must 
go  to  the  Tehsildar  or  Sadr  Registrar,  who  will  register  it,  and  will 
immediately  transmit  a  copy  to  be  registered  at  the  office  of  the  pargana 
in  which  the  property  is  situated,  charging  and  transmitting  an 
extra  fee  for  the  same."  That  addition  to  or  alteration  of  the  second 
rule  provides  for  a  case  of  public  convenience.  These  districts  are 
no  doubt  very  large  in  India,  and  it  may  be  a  very  great  inconvenience 
and  expense  for  parties  by  reason  of  distance  to  attend  at  the  Pargana 
office,  and  then  by  this  rule  they  get  the  facility  in  place  of  attending  at 
the  Pargana  office  of  going  before  the  Tehsildar,  or  the  Sadr  Officer,  who 
receives  the  deed,  and  makes  the  copy,  and  transmits  it  to  the  Pargana 
Registrar.  It  is  obvious  that  this  is  not  one  of  those  exceptional  cases, 
for  the  lady  did  not  live  at  a  distance  from  the  Pargani  District.  She 
was  within  it,  and  a  very  short  distance  from  the  office  of  the  Registrar. 
The  registration  in  fact  took  place  at  the  office  of  the  Pargana  Registrar, 
though  the  officer  attended  to  receive  the  deed,  to  receive  its  acknowledg- 
ment, and  to  compare  the  deed  with  the  copy.  He  brought  it  all  to  his 
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1888       own  office,    and  the  registration    is    in  fact  the   recording  of   that  copy  in 
Nov.  16.     the  office   of  the  Pargana  Registrar,    all  the  other   requisites   provided   by 

the  rule  having  been  otherwise  complied  with. 

PRIVY  Their    Lordships   are    of    opinion,    without   going   further,    that    the 

^ILt    registration  was  effective,  complete,  and  full  ;  and  that  the  deed  ought  not 
16  G  468    to  k6  disturbed  on  that  account. 

(P.O.)  =  There    is  said  to  be  a   contradictory    provision  at   the   conclusion    of 

16  LA.  19=    clause  2.     Their  Lordships  do  not  find  it  necessary  to    express  any  [473] 

5  Sar.  J».C.J.  opinion    upon   that.     Their    Lordships   understand    that   rule   has    been 

Ind2~Jur      superseded  ;  but  at  any    rate,    they    do    not  find    it    necessary  to   express 

97=          any  opinion  on    the  question  whether  there  is   any  contradiction  between 

Rafique  &    the   two   clauses.     They  are    of  opinion   here    that  the    registration    was 

Jackson's     before  the  proper  officer,   and   substantially  a  registration   at  the    office  of 

P.O.  No.  103.  the  Pargana  district. 

Their    Lordships    will,  therefore,    humbly    recommend    Her   Majesty 
that  the  appeal  should  be  dismissed  with  costs- 

Appeal  dismissed. 

Solicitors  for  the  appellants  :  Messrs.     Bavvow  &>  Rogers. 
Solicitors  for  the  respondent  :  Messrs.    T.  L.  Wilson  &>  Co. 

C.  B. 

16  C.  473  (P.C.)  =  16  I.A.  23  =  5  Sar.  P.C.J.  321. 

PRIVY  COUNCIL. 

PRESENT : 

Lord  Fitzgerald,  Lord  Hobhouse,  Sir  P.  Conch,  and 
Mr.  Stephen  Wonlfe  Flanagan. 

[On  appeal  from  the  High   Court  at  Calcutta.] 

MOHIMA  CHUNDER  MOZOOMDAR    AND  OTHERS  (Plaintiffs]  v. 
MOHESH  CHUNDER  NEOGHI  AND  OTHERS  (Defendants). 
[19th  and  20th  November,  1888.] 

Limitation  Act  (XV  of  1877),  sch.  ii,  art.  142 — Burden  of  proof — Date  of  disposses- 
sion or  discontinuance  of  possession. 

The  claimants  had  shown  that  they  formerly  were  proprietors  of  the  land  to 
which  they  alleged  title,  and  from  which  they  claimed  to  oust  the  defendants  ; 
but  they  had  been  dispossessed,  or  their  possession  had  been  discontinued,  some 
years  before  this  suit  was  brought  by  them,  and  the  land  was  occupied  by  the 
defendants,  who  denied  their  title.  That  being  so,  the  burden  of  proof  was  on 
the  claimants  to  prove  their  possession  at  some  time  within  the  twelve  years 
(prescribed  by  art.  142  of  sch.  ii  of  Act  XV  of  1877)  next  preceding  the  suit. 

That  the  claimants  certainly  showed  an  anterior  title  was  not  enough, 
without  proof  of  their  possession  within  twelve  years,  to  shift  the  burden  of  proof 
on  to  the  defence  to  show  that  the  defendants  were  entitled  to  retain  possession. 


65   P.R     1901  =  105    P.L  R.   1901;   59   PL.R.    1901;    105    P.R.    19C1  •   U.B 
(1897-1901)  Vol.  II,  461  (462)  ;  1  Ind.  Cas.  901  ;  2  Ind.    Cas.  381  •    Disc  ,  3  C  ^ 
N.  763  (765)  ;  Expl.,  14  B.  458  ;  D.,  18  M.  171  ;  21  M.  53  ;  2  M.LJ.  210  (212).] 


U.B.R. 
3  C.W. 
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APPEAL  from  a  decree  (15th  March  1886)  of  the  High  Court  reversing        1888 
a  decree  (10th  June  1884)  of  the  Subordinate  Judge  of  Pubna.  Nov.  20. 

On   July  30th,  1883,  the  plaintiffs,  now  appellants,    filed    their    plaint      p — ~ 
in    the  Court  of   the   Subordinate   Judge  of  Pubna  against  81    defendants,    r 
for   the  possession  of  land,  of  which  the  plaintiffs  [4,74]  alleged    that  they 
were    wrongly  dispossessed    in    Assin    1282,   corresponding  to  September     ie  c  473 
1874.     Of  the   defendants,  numbers  1  to  27  were  sued  as  claiming  to    be      (P.C.)  = 
proprietors   of  the   land   as   part   of   their   own    village  of  Machuakandi,  16  I.A.  23  = 
numbers   78  to  81  were  pro  forma   defendants,    having   an  interest  in   the  5  Sa^  P-C<J- 
land   if  belonging  to    Rajapur.     The  remaining    defendants  were    tenants 
under  the  first  27. 

The  question,  which  was  practically  decisive,  on  this  appeal  was 
whether  the  admitted  dispossession  of  the  plaintiffs  took  place  at  a  period 
within,  or  beyond,  twelve  years  before  the  30th  July  1883. 

From  the  revenue  records  of  1822  it  appeared  that  of  the  contiguous 
mauzahs  Rajapur  and  Machuakandi,  the  latter  was  in  1844  diluviated  by 
the  river  Ichamatti,  which  had  till  then  been  the  boundary  between  it 
and  Rajapur.  The  river  then  went  further  in  the  same  direction,  east- 
ward from  its  former  channel,  leaving  land  re-formed  on  the  old  site. 

This  was  resumed  by  the  Government,  and  was  afterwards  measured 
and  assessed  as  part  of  Machuakandi.  The  proprietors  of  Rajapur,  however, 
claimed  the  re-formation  as  part  of  their  mauzah,  and,  on  the  3rd  August 
1846,  the  whole  of  the  lands,  measured  and  assessed  as  appertaining  to 
chur  Machuakandi  were  released  to  the  proprietors  of  Rajapur  as  accre- 
tions to  it.  Some  time  before  1861,  ryots  were  settled  on  this  disputed 
land.  According  to  the  defendants'  evidence,  the  cultivators  and  tenants 
all  came  from  Machuakandi. 

It  was  admitted  by  the  plaintiffs  that  from  the  month  of  Assin  1282 
(September  1874),  the  defendants  had  refused  to  acknowledge  their  rights 
as  proprietors.  No  attempt  was  made  to  assert  their  title  until  May  1882 
when  some  of  the  plaintiffs'  tenants  preferred  a  complaint  to  the  Magistrate 
of  Serajgunge,  against  some  of  the  present  defendants,  alleging  acts  of 
violence  to  prevent  their  paying  rent  to  the  plaintiff  proprietors.  On  the 
12th  July,  1882  the  Magistrate,  proceeding  under  s.  530  of  the  Code  of 
Criminal  Procedure,  found  that  the  land  in  dispute  was,  and  had  been  in 
the  possession  of  the  Machuakandi  ryots,  and  not  of  the  ryots  from  the 
[475]  original  Rajapur.  This  led  to  the  present  suit,  in  which  the  plaint 
was  founded  upon  an  alleged  continuous  title  to  the  land  in  dispute  HS 
part  of  the  mauzah  Rajapur.  It  alleged  dispossession  in  Assin  1282 
(September  1874),  complained  of  the  Magistrate's  order  of  12th  July 
1882,  claiming  that  the  plaintiffs'  title  should  be  established,  they  be  put 
into  possession  and  receive  mense  profits. 

The  answer  of  the  defendant  proprietors  asserted  that  the  land 
belonged  to  Machuakandi  and  not  to  Rajapur,  and  set  up  limitation  under 
art.  142  of  sch.  ii,  Act  XV  of  1877.  The  issues  raised  the  question  of 
the  plaintiffs'  possession  within  the  period  of  twelve  years.  The  Subordi- 
nate Judge,  upon  the  evidence,  came  to  the  conclusion  that  the  plaintiffs 
had  acquired  title  to  the  land  in  dispute,  as  accretions  to  their  ancestral 
mauzah  Rajapur,  and  were  in  possession  of  it  from  1848  ;  and  their  posses- 
sion was  upheld  at  the  time  of  the  survey  measurement  of  the  Mehal  Raja- 
pur in  1852  and  1853.  Then,  it  was  to  be  seen  whether  the  plaintiff's  claim 
was  barred  by  limitation  in  consequence  of  their  having  been  out  of  posses- 
sion  between  the  years  1870  and  1882.  As  to  this,  the  Subordinate  Judge 
found  that  it  had  been  proved  that  although  the  plaintiffs  and  their  old 
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1888       tenants    were    dispossessed    from    the    greater    part    of     the    lands    in 

Nov.  20.     dispute    in  1875,   yet   they   retained    part  of   them,  till   ousted    under   the 

proceedings   in  1882  ;   and  that,    therefore,  the   plaintiffs'   claim    was    not 

PRIVY       Darred  by  limitation  as  to  the  whole  of  it.     He  accordingly  decreed  the 

COUNCIL.    da.m  in  £rt. 

16  C  473  Against   this  decree   defendants  1  to    18  appealed  to  the  High   Court ; 

(P.C.)=       the  plaintiffs  cross-appealing  for  what  had  not  been  decreed. 
1oI'A'pn=j  ^ie   Judgment  of   a  Division  Bench    (McDonnell    and  Beverley,  JJ.), 

'  321  was  tkat  tne  decree  °f  the  lower  Court  was  wrong,  and  that  the  suit 
should  have  been  dismissed.  The  evidence,  in  the  opinion  of  the  Court, 
was  unsatisfactory,  the  witnesses  were  tenants  and  interested,  the 
absence  of  zemindary  papers  unexplained  ;  and  the  judgment  concluded 
as  follows : — 

"  Now  it  is  quite  true  that,  as  regards  the  small  piece  of  land, 
measuring  ten  or  fifteen  pakhis,  which  was  the  subject  [476]  of 
the  proceedings  under  s.  530,  Code  of  Criminal  Procedure,  the  plaint- 
iffs' claim  would  not  be  barred,  and  if  these  proceedings  had  been  put 
in,  or  if  there  was  any  evidence  to  show  where  these  ten  or  fifteen  pakhis 
were  situated,  the  plaintiffs  would  be  entitled  to  a  decree  for  that 
quantity  of  land.  There  is,  however,  no  such  evidence,  and  the  mere 
fact  that  the  plaintiffs  retained  possession  of  an  insignificant  portion  of 
the  land,  will  not  save  their  claim  as  regards  the  rest  from  being  barred." 

Mr.  C.  W.  Aratkoon,  for  the  appellants,  contended  that,  on  the 
evidence,  the  Subordinate  Judge's  finding  that  these  appellants  had 
possession  of  part  of  the  property  in  suit,  within  twelve  years  before  the 
institution  of  the  suit,  was  clearly  right.  The  presumption  then  was  that 
what  had  been  shown  to  be  the  antecedent  state  of  things  continued  ; 
and  this  if  not  establishing  the  plaintiffs'  possession  within  twelve  years 
of  the  suit  being  brought,  was  sufficient,  at  all  events,  to  throw  the  burden 
of  proving  when  they  were  dispossessed  on  to  the  defence. 

He  referred  to  Rao  Kavan  Singh  v.  Baker  Ali/ikan  (1)  and  the 
Bengal  Administration  Report  for  1872-1873. 

Mr.  R.  V.  Doyne  and  Mr.  /.  D.  Mayne,  for  the  respondents,  argued 
that  that  the  decision  of  the  High  Court  was  right,  the  suit,  having  been 
barred  by  the  law  of  limitation  of  art.  142  of  sch.  ii  of  Act  XV  of  1877. 

Mr.  C.  W.  Avathoon  replied. 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered  by 

Mr.  STEPHEN  WOULFE  FLANAGAN. — This  is  an  appeal  from  a  decree 
of  the  High  Court  of  Bengal,  dated  the  6th  March  1886,  reversing  a 
decree  of  the  lower  Court  of  the  10th  June  1884.  The  action  in  this 
case  was  brought  to  recover  possession  of  certain  lands  which  need  not  be 
particularly  described.  It  is  sufficient  to  say  that  they  are  lands  in  the 
possession  of  the  respondents.  A  great  deal  of  evidence  has  been  given  on 
the  one  side  and  the  other  as  to  the  original  title  to  these  lands  which  were 
claimed  by  the  plaintiffs  as  part  of  "Rajapur,"  and  by  the  defendants  as 
part  of  "  Machuakandi."  It  appears  to  be  unnecessary  [477]  to  go 
into  that  title.  The  question  is  whether,  assuming  the  plaintiffs  to  have 
been  at  some  time  lawfully  in  possession,  the  plaint,  which  was  filed  on 
the  30th  July  1883,  was  filed  within  twelve  years,  as  required  by  the 

(1)  9I.A.  99=5  A.  l. 
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142nd  article  of  the  Limitation  Act  of  1877,    from    the  'date   of   their   dis-        1888 
possession  or  discontinuance  of  possession. 

It  is  conceded  by  the  plaintiffs    that  in  fact  they  were  dispossessed,  or       pRjVy 
their    possession    was   discontinued    from    the  year  1875,  a  period  of  eight    COUNCIL 

or  nine  years  prior  to  the  bringing  of  this   suit,   and    that   the   defendants     ~ 

have  ever  since  been  in  undisturbed    possession  ;    but  they  allege  that  they     is  C.  473 
were  in  possession  within  four  years   or   more   immediately    prior    to   that     (P.C.)  = 
date.  .sWc3 

Now  the  only  question  in  this  case  being  one  of  fact  with  reference'  a£'21 
to  the  Limitation  Act,  it  will  be  well  to  turn  to  the  judgment  of  the 
Judge  of  the  lower  Court,  and  see  upon  what  grounds  he  based  his  decision 
in  favour  of  the  plaintiffs,  and  to  contrast  these  with  the  reasons 
of  the  High  Court  reversing  his  decision.  After  referring  to  certain 
chittas  (which,  in  their  Lordships'  opinion,  are  not  evidence  of 
possession  within  the  time  in  question),  he  goes  to  the  substantial  question 
upon  which  his  decision  is  based.  He  says  :  •'  It  is  also  to  be  observed 
that  the  title  of  the  defendants  Nos.  1,  3,  4,  and  5  to  the  mauzah  Machua- 
kandi  was  created  just  after  the  agrarian  disturbance  in  this  district. 
This  circumstance  alone  is  sufficient  to  lead  me  to  believe  that  the  de- 
fendants took  ad  vantage  of  the  opportunity  to  revive  their  lost  right  to 
the  rnauzah  Machuakandi  by  inducing  the  ryots  of  the  chur  Rajapur  to 
admit  them  as  their  landlords."  Then  he  says  :  "  It  was  argued  by  the 
defendants'  pleader  that  the  plaintiffs  failed  to  prove  collection  of  rent 
from  their  alleged  tenants,  as  they  did  not  file  any  collection  papers,  and 
their  loss  is  not  properly  accounted  for.  It  is  proved  by  the  plaintiff 
No.  1  and  the  plaintiffs'  witnesses  that  in  1279  the  plaintiffs'  cutcherry 
house  was  blown  down  by  rain  and  storm,  and  greater  part  of  the  papers 
xvere  lost,  and  the  defendants'  witness  No.  1  deposed  that  occasionally  he 
and  his  brother  Kali  Komul  used  to  take  papers  from  their  ijmali  serishta, 
and  he  made  over  certain  papers  to  his  co-sharers  at  the  time  of  instituting 
this  suit." 

[478]  Now,  merely  making  a  short  comment  on  the  first  passage 
which  has  been  just  read,  it  appears  to  their  Lordships  that  the  question 
for  decision  is  not  whether  or  not  the  title  of  the  defendants  was  created 
just  after  the  disturbance  or  otherwise,  but  when  were  the  plaintiffs  dis- 
possessed or  when  did  they  discontinue  possession?  The  plaintiffs 
by  their  own  witnesses  have  admitted  in  fact  that  their  possession  was 
discontinued,  at  all  events,  in  July  1875.  By  one  of  their  witnesses, — 
their  principal  witness, — Gomashta  Panaulla,  it  appears  that  in  fact  they 
were  dispossessed  in  the  year  1873.  Many  witnesses  were  examined  on 
behalf  of  the  plaintiffs  in  this  case,  to  prove  their  possession  within  the 
four  years  prior  to  1875,  but  it  is  not  necessary  to  go  through  their 
evidence  in  detail.  These  witnesses  may  be  grouped  in  fact  into  two 
classes  :  witnesses  who  either  are  or  have  been  in  the  employment  of  the 
plaintiffs,  or  witnesses  who  have  been  tenants  upon  the  lands — witnesses 
who  in  fact  had  been  dispossessed  by  the  respondents,  whose  evidence, 
therefore,  when  it  has  to  be  balanced  against  other  evidence  of  a  contrary 
tendency,  is  subject  to  the  remark  that  it  is  in  accordance  with  their  • 
interests.  It  is  a  very  singular  fact  in  this  case  that  there  appears  to  be 
no  documentary  evidence  whatsoever  in  support  of  the  case  which  has 
been  made  by  the  plaintiffs  here,  to  show  their  possession  or  their  receipt 
of  rent  for  a  period  within  12  years  before  the  time  when  the  action  was 
brought.  Many  documents  were  proved  in  support  of  their  title  to  the 
lands  some  years  previous  to  that  date,  but  none  to  prove  their  possession. 
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1888       The  statement  by  the  witnesses  in    reference  to   the   cyclone    in   the   year 
Nov.  20.     1872  and  the  destruction  of  their    house   and   the  place  where  they  alleged 
all   the    papers   were   kept,  and  the  scattering  of  those  papers,  is  certainly 
PRIVY       one  whjch  cannot  be  relied  on    in   a   case   of   this   kind    as   proving   that 
COUNCIL.    documentary    evidence    of    value    in    support   of   their    possession    had 
16C  473     ever  ex'sted,  nor  as  affording    a   sufficient   reason   for    its   non-production. 
(P.C.)=      It    is    also    a    singular    circumstance    in    reference    to    the    destruction 
16 1. A.  23=   of    their   ctitcherry  house    by    the   cyclone   in   the    year    1872,    that   all 
5  Sar.  P.C.J,  the   earlier    papers,   namely,    the    papers   which    were  referred  to  at  great 
length    in    the    case    as    proving  the    title   of   the   plaintiffs    as     distin- 
guished   from    their    possession    are    all    forthcoming.     How    [479]    it 
is  that  they  were  not  destroyed    with   all   the  other    papers  in  that  cyclone 
is   not  explained,    but   it   is   a    remarkable  thing  and  throws  the  greatest 
possible  doubt  and  suspicion  on  the  allegation  in  reference  to   the   destruc- 
tion  of   the   papers,  that    papers  of  that  class  should  be  all  forthcoming, 
and  that  the  material  papers,  those  relating   to   possession,   are  not  produc- 
ed at  all.     Bearing  in  mind  that  the  lands   are   all   cultivated   and    in   the 
possession  of  tenants,  there  is  also  another  class  of  papers  which  certainly 
ought  to  have   been   produced  and   have   been  either  in  the  possession  of 
the    plaintiffs,    if    they    really    existed,    or    in    the    possession    of   their 
tenants,  but  which  have  not  been  produced.     These    papers   are,  amongst 
others,   the   receipts   for  the   rents    alleged    by    the    plaintiffs   and    their 
tenants  to   have    been    paid    for   the   years    between   the  cyclone  of  1872 
and  the  year  1875,  when  they  allege  their  possession  was  first  determined  ; 
these  although  alleged  to  exist,    were    not   produced.     The   learned   Judge 
then    says  :     "  When    I    showed   above    that  the  plaintiffs  are  the  rightful 
owners   of   the   disputed   land,    it   is   for  the  ryot  defendants  to  show  that 
they  are  entitled  to  retain  possession  of  these  lands."     That,  as   a   proposi- 
tion  of   law,   is   one    which  hardly  meets  with  the  approval  of  their  Lord- 
ships. 

This  is  in  reality  what  in  England  would  be  called  an  action  for 
ejectment,  and  in  all  actions  for  ejectment  where  the  defendants  are 
admittedly  in  possession,  and  a  fovtiovi  where,  as  in  this  particular  case, 
they  had  been  in  possession  for  a  great  number  of  years,  and  under  a  claim 
of  title,  it  lies  upon  the  plaintiff  to  prove  his  own  title.  The  plaintiff  must 
recover  by  the  strength  of  his  own  title,  and  it  is  the  opinion  of  their 
Lordships  that,  in  this  case,  the  onus  is  thrown  upon  the  plaintiffs  to 
prove  their  possession  prior  to  the  time  when  they  were  admittedly  dis- 
possessed, and  at  some  time  within  twelve  years  before  the  commencement 
of  the  suit,  namely,  for  the  two  or  three  years  prior  to  the  year  1 875  or 
1874,  and  that  it  does  not  lie  upon  the  defendants  to  show  that  in  fact 
the  plaintiffs  were  so  dispossessed. 

Now,  turning  from  the  judgment  of  the  Judge  of  the  Court  below 
to  the  reasons  which  were  given  by  the  Judges  of  the  High  Court  for 
the  decree  they  made  reversing  the  decision  [480]  °f  the  Court  below 
and  dismissing  the  plaintiffs'  suit  with  costs,  the  Court  says  in  reference 
to  the  law  of  Limitation  :  "  This  suit  was  instituted  in  the  month  of 
Srabun  1290,  and  it  was,  therefore,  for  the  plaintiffs  to  show  that  they 
had  been  in  possession  of  the  land  in  suit  since  Srabun  1278.  Now, 
admittedly,  according  to  the  plaintiffs,  they  were  ousted  in  the  year  1282, 
that  is,  eight  years  before  the  institution  of  the  suit.  And  we  find  from 
the  evidence,  and  particularly  from  the  evidence  of  their  gomashta 
Panaulla,  that  virtually  they  admit  having  been  dispossessed  so  far  back 
as  1280."  That  would  be  the  year  1873.  "  In  that  year,  according  to 
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the  evidence  for  the  plaintiffs,  their,  tenants  first  grew  refractory;  and  it  1888 
does  not  appear  that  the  plaintiffs  ever  collected  rent,  or  were  in  posses-  Nov.  20. 
sion  after  that  year.  That- being  so,  it  appears  to  us  that  a  very  heavy  ~ 
onus  lay  upon  them  to  prove  that  they  were  in  possession  during  the  two  "KIVY 
years  previous,  that  is,  from  1278."  With  that  observation  their  Lordships  COUNCIL. 
entirely  concur  :  "  and  we  are  further  of  opinion  that  they  have  not  sue-  i«  C  473 
ceeded  in  proving  this."  In  that  observation  their  Lordships  also  concur.  (p.c.)  = 
"  The  only  documentary  evidence  adduced  on  this  point  is  a  chitta  of  the  16  I.A.  23= 
year  1280.  This  chitta  purports  to  have  been  prepared  by  one  Tamiz  5  Sa,r.  P.C.J. 
Sircar,  who,  though  alive,  has  not  been  called."  What  its  contents  may  have  •"• 
been  it  is  impossible  from  the  record  here  to  collect,  but,  at  all  events, 
this  chitta  having  been  prepared  by  Tamiz  Sircar,  who  appears  to  be 
alive,  Tamiz  Sircar  was  not  produced.  "  His  signature  on  the  paper 
has  been  proved  by  the  gomashta  Panaulla.  But  whether  the  chitta 
was  really  prepared  by  Tamiz  Sircar  and  under  what  circumstances 
and  how  far  it  would  be  evidence  of  possession,  are  matters  upon  which 
there  is  really  no  evidence.  This  being  so,  it  may  be  said  that,  practically, 
there  is  no  documentary  evidence  whatever  of  the  plaintiff's  posses- 
sion." Then  the  Court  goes  on  to  say:  "No  dakhilas,  kabuliyats,  or 
pottahs  have  been  put  in."  Their  Lordships  have  already  made  a  com- 
ment as  to  the  non- production  of  some  of  these  documents.  "  The  only 
evidence  on  the  question  of  possession  consists  of  certain  oral  state- 
ments made  by  the  servants  and  tenants  of  the  plaintiffs.  These  tenants 
admit  that  they  are  now  holding  the  lands  of  [481]  "*/&'  Rajapur 
and  that  they  would  benefit  if  the  plaintiffs  succeed  in  this  suit. 
We  think  that  very  little  reliance  can  be  placed  upon  the  evidence 
of  such  witnesses,  unsupported,  as  they  are,  by  a  single  scrap  of  docu- 
mentary evidence."  Then  the  learned  Judges  commenting  on  the  manner 
in  which  the  absence  of  documentary  evidence  is  attempted  to  be  ac- 
counted for,  namely,  by  a  reference  to  the  cyclone  and  the  suggestion 
that  one  of  the  defendants  having  become  a  lunatic,  he  had  got  posses- 
sion of  some  material  papers  ;  but  why  the  papers,  whether  in  his  posses- 
sion or  that  of  his  family,  if  the  papers  ever  got  in  his  possession,  should 
not  have  been  produced  and  proved  has  not  been  accounted  for  or 
explained  in  any  way,  s  ly  :"  We  think  that  neither  of  these  reasons  is 
satisfactory  ;  and,  in  the  absence  of  better  evidence,  we  think  the  plaintiffs 
have  not  discharged  the  onus  that  lay  upon  them."  Then  the  Judges  of  the 
High  Court  go  on  to  say  :  '«  Now  it  is  quite  true  that,  as  regards  the 
small  piece  of  land,  measuring  ten  or  fifteen  pakhis,  which  was  the 
subject  of  the  proceedings  under  s.  530,  Code  of  Criminal  Procedure, 
the  plaintiffs'  claim  would  not  be  barred,  and  if  those  proceedings  had 
been  put  in,  or  if  there  was  any  evidence  to  show  where  these  ten  or 
fifteen  pakhis  were  situated,  the  plaintiffs  would  be  entitled  to  a  decree 
for  that  quantity  of  land.  There  is,  however,  no  such  evidence,  and  the 
mere  fact  that  the  plaintiffs  retained  possession  of  an  insignificant' portion 
of  the  land  will  not  save  their  claim  as  regards  the  rest  from  being 
barred."  It  appears  to  their  Lordships  that  the  High  Court,  in  making 
that  observation  in  reference  to  the  criminal  proceedings,  must  have  mis- 
taken the  decision  of  the  Magistrate,  because,  so  far  as  appears  from  the 
judgment  in  that  case,  it  would  seem  that  in  point  of  fact  the  Magistrate 
finds  that  for  a  period  of  at  least  four  years  prior  to  the  institution  of 
those  proceedings  there  had  been  peaceable  possession  on  the  part  of  the 
owners  or  ryots  or  tenants  of  the  land  of  mauzah  Machuakandi,  and 
this  finding,  so  far  from  being  in  support  of  any  contention  that  these 
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1888        particular  lands,  whatever  they  may  have  been,  were  in  the    possession   of 

Nov.  20.     the   tenants   or   ryots   of  Rajapur,  is  distinctly  to  the  contrary.     Upon  the 

whole,  in  this  case,  their  Lordships,  without  going  further  into  the  matter, 

PRIVY       or   considering   the    defendants'    evidence,    which   is,    however,    cogent  to 

COUNCIL.    show  that  they  [482]  have  in  fact  been  in   possession    for    more    than    12 

T~~T        years    prior  to   the  filing  of  the  plaint,  are  of  opinion  that  the  appeal  from 

(P.c'.)l      the  decision  of  the  High  Court  of  Bengal   should   be    dismissed,    and   the 

16I.A.23=    decree   appealed    from  affirmed,  and  they  will  humbly  advise  Her  Majesty 

3  Sar.  P.C.J.  accordingly. 

The  appellants  will  pay  the  costs  of  the  appeal. 

Appeal  dismissed. 

Solicitors  for  the  appellants  :  Messrs.  T.  L.  Wilson  &  Co. 
Solicitors  for  the  respondents  :  Messrs.  Oehme,  Snmmevhays  &=  Co. 
c.  B. 


16  C.  482. 
APPELLATE  CIVIL. 

Before  MY.  Justice  Mittev   and  Mr.  Justice  Beverley. 


BINDESSURI  PERSHAD  SINGH  AND    OTHERS  (Defendants)  v. 
JANKEE  PERSHAD  SINGH  (Plaintiffs).--'      [14th  February,  1889.] 

t  uperitJtendet/ce  of  High  Court — Arbitration— Award— Application  to  file  award, 
objection  to — Decree  on  award,  finality  of — Private  Arbitration — Revisional 
powers  of  High  Court— Jurisdiction — Civil  Procedure  Code  (Act  XIV  of  1882), 
ss.  520,  521,  525.  526  and  622. 

Certain  disputes  between  parties  were  referred  und^er  a  written  agreement  to 
an  arbitrator,  who,  in  due  course,  made  his  award.  The  plaintiff  then  applied 
to  the  Subordinate  Judge  to  have  the  award  filed  in  Court  under  the  provisions 
of  .s.  525  of  the  Code  of  Civil  Procedure.  The  defendants  came  in  and  objected 
to  the  award  on  the  following  amongst  other  grounds  :— 

(1)  That  the  value  of  .the  .property  in.  suiLwas  Rs.  500  only, .and  therefore  that 
the  application  should  have   been   made  in  the  Munsif's  Court  and  not  in.that 
of  the  Subordinate  Judge. 

(2)  That  the  agreement  of  submission   was  vague  and  indefinite  and  did  not 
clearly  set  out  the  matters  in  dispute. 

The  Subordinate  Judge  overruled  the  objection  without  taking  any  evidence, 
and  directed  the  award  to  be  filed  .and  a  decree  to  be  passed  [483]  thereon.  The 
plaintiff  appealed.  The  defendants  contended  that  no  appeal  lay,  and  that  if  it 
did,  it  lay  to  the  District  Judge  and  not  to  the  High  Court. 

Held,  that  assuming  that  on  a  proceeding  under  ss.  525  and  526,  the  Court 
has  power  to  consider  such  objections  as  are  mentioned  in  ss.  520  and  52', 
.the  above  objections  did  not  fall  under  either  section,  but  that  the  Sub- 
ordinate Judge,  before  entertaining  the  application,  was  bound  to  satisfy  him- 
self that  he  had  jurisdiction  to  entertain  it,  and  for  that  purpose  to  take  evidence 
regarding  the  value  of  the  property  ;  and  that  even  if  no  appeal  lay,  the  High 
Court  could  interfere  under  its  revisional  powers,  because  the  Subordinate  Judge 
had  acted  in  the  exercise  of  his  jurisdiction  illegally  in  assuming  jurisdiction 
without  taking  such  evidence. 

Held,  further,  that  as  the  second  objection  was  well  founded,  inasmuch  as 
the  agreement  to  refer  was  vague  and  indefinite,  and  did  not  clearly  lay  down 
the  power  of  the  arbitrator  in  dealing  with  the  subject-matter  in  dispute,  and 

'Appeal    from    Order,    No.  362    of  1888,   against  the   order   of   Baboo  Upendra 
Chunder  Mullick,  Subordinate  Judge  of  Bhaugulpore,  dated  the  18th  of  May  1888. 
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as   it   was  not   possible  to  make  out  what  powers  were  intended  to  be  conferred         1889 
upon  the  arbitrator,  the  award  should  not  be  allowed  to    be   enforced    under   the      FEB.  H. 
provisions  of  ss.  525  and  526.  

[F.,   2   N.L  R.   81    (83)  ;  R.,   18  A.  414  (418)  =  (1896)  A.W.N.  116;  20  B.  596  (605)  ;  21        APPEL- 
C.    213    (222)    (F.B.)  ;  25   C.  141   (144)  ;  2  L.B.R.  105  (106)  ;  U.B.R.  (1897-1901).          LATE 
Vol.  II,  p.  5  (7).]  ClViL. 

THIS   was   an   appeal  from  an  order  passed  by  the  Subordinate  Judge 
of  Monghyr,    upon  an  application  to  file  an  award,  under  the  provisions  of     **  c<  *8? 
of  s.  526  of  the  Code  of  Civil  Procedure. 

Upon  the  application  being  made,  the  defendants  (appellants)  objected, 
and  showed  cause  why  the  application  should  not  be  granted.  Amongst 
other  objections  the  defendants  contended  that  the  property  was  under 
Rs.  1,000  in  value,  and  that  the  Subordinate  Judge  had  no  jurisdiction 
to  entertain  the  application.  The  Subordinate  Judge,  however,  held  that 
the  award  should  be  filed  and  enforced  as  a  decree. 

The  material  portion  of  the  judgment  of  the  Subordinate  Judge  was 
as  follows : — 

"  There  is  nothing  to  show  that  the  claim  has  been  undervalued,  but 
there  are  reasons  to  believe  that  it  has  been  properly  valued,  the  land  and 
buildings  being  the  subject-matter  of  the  award. 

"  The  award  has  been  read  over,  and  I  think  that,  considering  the 
ability  of  Pandit  Teknarain  Das,  it  is  sufficiently  clear  to  decide  the  points 
in  dispute.  The  arbitrator  measured  the  lands  and  prepared  plans  and 
khusra  by  consent  of  parties.  The  petition  of  reference  is,  no  doubt,  not 
very  happy  and  clear  ;  but  since  the  parties  choose  to  leave  the  matter  in 
general  terms  in  [484]  the  hands  and  discretion  of  the  arbitrator  selected 
by  them,  it  cannot  now  be  said  that  >the  arbitrator  has  exceeded  the 
bounds  of  his  authority.  I  hold  that  the  award,  as  it  is,  is  valid.  No 
other  valid  grounds  have  been  made  out  against  the  filing  of  the  award. 
I  accordingly  allow  it  to  be  filed,  and  under  the  peculiar  circumstances  of 
the  case  each  party  shall  bear  its  own  costs." 

Against  that  order  the  defendants  preferred  this  appeal  to  the  High 
Court. 

Mr.  C.  Gregory  and  Baboo  Rajendranath  Base,  for  the  appellants. 
Mr.  Rash  Behary  Ghose  and  Baboo  Nilkant  Sahai,  for  the  respondent. 
The  nature  of  the  grounds  upon  which  it  was  contended  that  the  order 
and  decree  of  the   lower  Court  should  be  set  aside   appear  sufficiently  for 
the    purpose  of  this  report   in  the    judgment  of   the  High    Court  (MiTTER 
and  BEVERLEY,|JJ.)  which  was  as  follows  : — 

JUDGMENT. 

This  is  an  appeal  from  an  order  of  the  Subordinate  Judge  of  Monghyr, 
directing  an  award  to  be  filed  under  the  provisions  of  s.  526  of  the  Code 
of  Civil  Procedure. 

A  preliminary  objection  has  been  raised  on  behalf  of  the  respondent 
that  no  appeal  against  such  an  order  will  lie,  and  that,  if  an  appeal  be 
allowed,  it  will  lie  to  the  District  Judge  and  not  to  this  Court. 

We  are  clearly  of  opinion  that,  under  the  provisions  of  the  Code,  no 
appeal  will  lie  against  the  order  directing  the  award  to  be  filed. 

But  in  the  present  case  the  award  has  been  followed  by  a  decree,  and 
the  question  is  whether,  regarding  this  as  an  appeal  against  that  decree, 
the  appeal  will  lie, 
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1 I )  Srce  Ram  Chowdhry   v.    Denobun- 
dhoo   Chowdhry    (7  C.    490)    decided    by 
Pontifex  and  Field.  JJ. 

(2)  Haronath  Chowdhry  v.    Nistarini 
Chowdrani  (IOC.  74)  decided    by   Garth 
C.J.,  and  Macpherson,  J. 

(3)  Ichamoyec   Chowdhranee    v.   Pro- 
simno  Nath  Chowdhry  (9  C.  557)  decided 
by    Wilson   and   Macpherson,    JJ.     This 
view  seems  also  to  have  found  favour  in  a 
decision  of  a  Full    Bench    of  the   Allaha- 
bad  Court   in  Bhola  v.  Gobind  Dayal  (6 
A.  186). 


(1)  Dutto  Singh  v.  Dosad  Bahadur 
Singh,  (9  C.  575)  decided  by  Mitter  and 
O'Kinealy,  JJ.,  following  Dandekar  v. 
Dandekars  (6  B.  663)  decided  by  Melville 
and  Pinhey,  JJ.  The  same  view  was 
taken  in  Jones  v.  Lcdgard  (8  A.  340)  by 
Straight,  J.,  and  apparently  also  by  the 
Madras  Court  in  Micharaya  Guruvu  v. 
Sada-Siva  Parama  Guruvu  (4  M.  319) 
decided  by  Turner,  C.J.,  and  Muttusami 
Ayyar,  J.  » 


There  has  been  some  conflict  of  authority  in  this  Court  as  to  the  pro- 
per construction  of  ss.  525  and  526  of 
the  Code,  and  the  procedure  which 
they  are  intended  to  lay  down.  On  the 
one  hand  it  has  been  held  in  the  cases 
cited  in  the  margin  that,  if  upon  an 
application  to  file  an  award  under 
[485]  s-  525,  any  objection,  such  as  is 
mentioned  or  referred  to  in  ss.  520 
and  521,  is  taken  to  the  award,  the 
Court  is  not  at  liberty  to  inquire  into 
the  validity  of  such  objection,  but 
should  stay  its  hand,  refuse  to  file 
the  award,  and  leave  the  party  aggrieved  to  enforce  it  by  regular  suit. 

On   the  other   hand,    the    cases    cited    in    the   margin    have    ruled 

when  objections  are  preferred  to  the 
filing  of  an  award  under  ss.  525  and 
526,  the  Court  is  bound  to  inquire 
into  those  objections,  and  to  decide 
whether  or  not  the  award  should  be 
enforced. 

By  s.  526  an  award  when  filed, 
«'  takes  effect  as  an  award  made  under 
Chapter  XXXVII,"  and  s.  522  pre- 
scribes the  mode  in  which  effect  is  to 
be  given  to  an  award.  "  The  Court 
shall  proceed  to  give  judgment  according  to  the  award,"  and  "  upon  the 
judgment  so  given  a  decree  shall  follow."  Then  come  the  words  :  "  No 
appeal  shall  lie  from  such  decree  except  in  so  far  as  the  decree  is  in  excess 
of  or  not  in  accordance  with  the  award." 

In  Sashti  Charan  Chattevjee  v.  Tarak  Chandra  Chatterjee  (1)  a  Full 
Bench  of  this  Court  held,  upon  s.  327  of  the  old  Code  of  1859,  that  where 
there  was  no  valid  award,  an  appeal  would  lie  against  the  decree  made 
upon  it  ;  and  a  similar  opinion  was  expressed  in  Joy  Prokash  Lall  v.  Sheo 
Gollam  Singh  (2). 

It  would  seem  to  follow,  therefore,  that  there  is  an  appeal  against  a 
decree  made  upon  an  award — 

(1)  when  the  decree  is  in  excess   of  the  award  ; 

(2)  when  it  is  not  in  accordance  with  the  award  ;  or 

(3)  when  there  is  no  valid  award. 

Now  the  objections  made  to  the  award  in  the  present  case  may  be 
summarized  as  follows  : — 

(1)  That  the  value  of  the  property  in  suit  was  Rs.  500  only,  and, 
therefore,  that  the  application  should  have  been  made  in  the  Munsif's 
Court,  and  not  in  that  of  the  Subordinate  Judge. 

[486]  (2)  That  the  agreement  of  submission  is  vague  and  indefinite 
and  does  not  clearly  set  out  the  matters  in  dispute. 

(3)  That   the  award  is   indefinite  and  merely  an  expression  of  the 
arbitrator's  opinion  ;  that  there  was  in  fact   no  decision. 

(4)  That   the  arbitrator    took     no   evidence     and   proceeded  in   the 
absence  of  the   objectors. 


(1)8  B.L.R.  315. 


(2)  11  C.  37. 
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Judge,  before  entertaining 
bound  to  satisfy  himself 
the  value  of  the  property 


The  Subordinate  Judge  found  that  the  arbitrator  had  proceeded  in 
accordance  with  the  ikrarnamah  submitting  the  case  to  him  for  arbitra- 
tion ;  that  he  had  not  exceeded  his  authority  ;  and  that  his  award  was 
sufficiently  clear  to  decide  the  points  in  issue.  No  ground,  therefore,  such 
as  is  mentioned  or  referred  to  in  s.  520  or  s.  521,  having  been  fehown 
against  the  award,  he  ordered  it  to  be  filed,  and  made  a  decree  in  accord- 
ance with  it. 

Assuming  that  in  a  proceeding  under  ss.  525  and  526,  the  Court  has 
power  to  consider  such  objections  as  are  mentioned  in  s.  520  or  s.  521, 
of  the  objections  summarized  above  the  first  and  second  do  not 
fall  under  either  section.  The  Subordinate 
the  application  of  the  respondent,  was 
that  he  had  jurisdiction  to  entertain  it.  If 

be  below  1,000  rupees,  he  would  have  no  jurisdiction  to  entertain  the 
application.  With  reference  to  this  objection  he  was  bound  to  take 
evidence  before  assuming  jurisdiction.  This  he  has  not  done.  Therefore, 
even  if  no  appeal  lies,  we  can  interfere  with  the  decision  of  the  lower 
Court  upon  this  point,  because  it  has  acted  in  the  exercise  of  its  jurisdic- 
tion illegally  in  assuming  jurisdiction  without  taking  evidence.  Having 
regard  to  the  second  objection,  which  seems  to  us  to  be  well  founded,  we 
are  of  opinion  that  we  ought  to  interfere  under  s.  622.  We  have  referred 
to  the  terms  of  the  ikrarnamah,  and  it  appears  to  us  to  be  vague  and  in- 
definite in  not  clearly  laying  down  the  powers  of  the  arbitrator  in  dealing  with 
the  subject-matter  in  dispute.  The  passage  which  was  intended  to  define 
his  powers  is  as  follows  : — 

"  We,  the  declarants  (all  three  parties),  in  order  to  set  the  aforesaid 
disputes  and  quarrels  at  rest,  do  appoint  Sri  Pandit  Teknarayan  Dasji, 
disciple  of  Sri  Motiram  Dasji,  inhabitant  of  Mohullah  Kamchha,  city 
Kashiji,  district  Benares,  as  a  panch  [487]  °r  arbitrator,  and  declare 
and  give  in  writing  that  the  said  arbitrator  would  come  to  a  deci- 
sion in  accordance  with  kurrah  and  with  reference  to  possession ;  in 
respect  of  such  Dili  lands  as  are  occupied  by  dwelling-houses  according 
to  kw-rah  ;  and  such  as  are  held  possession  of  without  reference  to  kuvrali  ; 
as  also  in  respect  of  the  property  claimed  in  the  suit  brought  in  the  Court  of 
the  Munsif  of  Begu  Serai." 

We  have  not  been  able  to  make  out  what  powers  were  intended  to 
be  conferred  upon  the  arbitrator  by  this  passage. 

The  agreement,  therefore,  not  clearly  defining  the  powers  of  the  arbi- 
trator, we  are  of  opinion  that  the  award  should  not  be  allowed  to  be  en- 
forced under  the  provisions  of  ss.  525  and  526  of  the  Civil  Procedure 
Code.  We,  therefore,  set  aside  the  decree  of  the  'lower  Court,  and  direct 
the  application  of  the  respondent  to  be  dismissed.  The  agreement  exe- 
cuted by  both  parties  being  vague  and  indefinite,  the  appellants  are,  in  our 
opinion,  not  entitled  to  costs  in  either  Court. 


1889 

FEB.  14. 

APPEL- 
LATE 
CIVIL. 

16  C.  482. 


H.   T.  H. 


Appeal  allowed.' 
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MAKTU^S.  CRIMINAL  MOTION. 

CRIMINAL  Before  Mr.  Justice  Mitter  and  Mr.  Justice  Macpherson. 

MOTION.  __ 

_  * 

16C.  487«  AHKAHA.M  (Petitioner)  v.  MAHTABO  AND  ANOTHER  (Opposite   Parties)* 

13  I'Jur.  .          March>  1889-i 


Criminal  Procedure   Code   (Act   X   of  1882),  .1.    55!  —  "Unlawful   detention  for  an 
unlawful  purpose  "  —  Infant,  Custody  of  . 

A  Hindu  girl,  under  the  age  of  14  years,  went  of  her  own  accord  to  a  Mission 
House,  where  she  was  received  and  allowed  to  remain.  The  mother  and  husband 
of  the  girl  thereupon  applied  to  the  Magistrate,  who  took  proceedings  under  s.  551 
of  the  Criminal  Procedure  Code.  The  Lady  Superintendent  of  the  Mission  House 
denied  that  the  girl  was  legally  married  and  alleged  that  she  was  practically  being 
brought  up  with  the  connivance  of  the  mother  to  a  life  of  prostitution.  The 
Magistrate,  after  recording  evidence,  found  that  the  girl  was  legally  married  ;  that 
the  other  allegation  was  not  established  ;  and  that  although  she  went  to  and 
remained  in  the  Mission  House  of  her  own  free  will  there  was,  under  the 
[4881  circumstances,  an  unlawful  detention  for  an  unlawful  purpose.  He 
further  found  that  there  were  no  facts  established  which  would  disentitle  the 
husband  or  the  mother  to  the  custody  of  the  girl,  and  passed  an  order  under  the 
section  directing  the  girl  to  be  restored  to  her  mother. 

Held,  upon  the  facts  as  found  by  the  Magistrate,  as  it  was  immaterial  whether 
the  girl  did  or  did  not  consent  to  remnin  at  the  Mission  House,  there  was  an 
unlawful  detention  within  the  meaning  of  these  words  as  used  in  the  section,  as 
the  girl  was  kept  against  the  will  of  those  who  were  lawfully  entitled  to  have 
charge  of  her. 

Held,  also,  that  s.  551,  applying  only  as  it  does  to  women  and  female  children 
must  not  be  construed  so  as  to  make  it  include  purposes  which,  although  not 
unlawful  in  themselves,  might  only  become  so  when  entertained  towards  a  child 
in  opposition  to  the  wishes  of  its  guardian,  bat  that  the  purpose  whether  enter- 
tained towards  a  woman  or  a  female  child  must  be  in  itself  unlawful. 

Held,  consequently,  that,  in  the  circumstances  of  the  case,  there  was  no 
detention  for  an  unlawful  purpose,  and  that  the  Magistrate  had  no  power  to 
make  the  order. 

Held,  further,  that,  although  the  Magistrate  had  no  power  under  the  section 
to  make  the  order  it  did  not  follow  that  the  Court  should  direct  the  girl  to  be 
restored  to  the  custody  of  the  Lady  Superintendent,  even  if  it  had  the  power  to 
do  so,  and  that,  having  regard  to  the  circumstances  of  the  case,  there  was 
nothing  to  justify  such  an  order  being  passed. 

[F.,4  Bom.L.R.  609.] 

THIS  case  arose  out  of  an  application  made  by  Mahtabo  a"nd  Radha- 
kissen  to  the  Magistrate  of  Patna,  under  s.  551  of  the  Criminal 
Procedure  Code,  for  an  order  that  Ellen  Abraham,  who  was  the  Lady 
Superintendent  of  the  Patna  Zenana  Mission,  should  restore  to  their  charge 
a  girl  Luchminia. 

Radhakissen  claimed  to  be  entitled  to  the  custody  of  the  girl  as  her 
husband,  and  Mahtabo,  who  was  her  mother,  was  quite  willing  that  her 
daughter  should  be  made  over  to  him  ;  throughout  the  proceedings  the 
two  petitioners  were  regarded  as  forming  one  party.  On  the  application 
being  made  to  the  Magistrate,  an  order  was  passed  on  the  30th  October, 
directing  Miss  Ahraham  to  produce  the  girl  in  Court,  and  show  cause  why 
she  should  not  be  made  over  to  her  husband  or  mother,  and  thereafter 
cause  was  shown,  both  parties  heard  by  the  Magistrate,  and  several 
witnesses  examined  before  him.  On  the  6th  December,  the  Magistrate 

*  Criminal  Motion,  No.  25  of  1889,  against  the  order  passed  by  C.  C.  Quinn.  Esq., 
Magistrate  of  Patna.  dated  the  6th  of  December  1889. 
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passed  an  order  to  the  effect  that  the  petitioners  were  entitled  to  the  charge         1889 
of  the  girl,  and  that,  as  they  were  willing  that  she  should  be  made  over  to    MARCH  28. 
one  [489]  °r  other  of  them,  she  should    be  made  over  to  the  charge  of  the    ~ 
mother,  Mahtabo,  which  was  accordingly  done.  S^1       ' 

The  facts  of  the  case   are  fully  stated  in  the  judgment  of  the  Magis-  DN* 

trate,  the  material  portion  of  which  was  as  follows  : —  16  Q  437= 

"  The  admitted   facts   of   the   case   are   that   the  girl  Luchminia  had  13  ind.  Jur. 
been  living  with  Radhakissen,  either  as  his  wife  or  his  mistress,  for  several        *61. 
months,   and    that   on    the    night  of  the  16th  October  she  left  his  house  in 
the   company   of   a   woman  named  Sundari,  who  was  the  kept  mistress  of 
Radhakissen,  and  went  to  the  Mission  House,  where  she  is  now  living. 

"  There  is,  in  my  opinion,  nothing  to  show  that  the  girl  was  abduct- 
ed in  the  sense  in  which  '  abduction  '  is  used  in  the  Penal  Code.  To 
constitute  such  abduction  the  use  of  force  or  deceit  is  essential,  and  there 
is  no  reason  to  believe  that  either  force  or  deceit  was  used  in  this  instance. 
I  am  also  of  opinion  that  if  the  word  <  abduction  '  include  «  kidnapping,' 
there  is  nothing  in  this  case  to  justify  the  inference  that  the  girl  was 
kidnapped.  I  am  satisfied  that  the  girl  went  to  the  Mission  House  of 
her  own  free  will,  and  that  she  remains  there  of  her  own  free  will. 

"The  only  ground  on  which  the  provisions  of  s.  551  can  be  applied 
is  that  the  girl  is  unlawfully  detained.  If,  as  is  contended  by  the  respon- 
dent, the  girl  has  completed  the  age  of  14  years,  it  is  clear  that  under  this 
section  she  must  be  regarded  as  a  *  woman  '  and  not  as  a  '  child,  '  and  the 
only  order  that  I  could  pass  would  be  an  order  to  set  her  at  liberty,  and 
at  the  same  time,  it  is  evident  from  the  girl's  own  statement,  that  she 
is  already  at  liberty.  If  then  the  girl  has  completed  the  age  of  14  years, 
the  order  cannot  take  effect  and  must  be  discharged,  and  it  is,  therefore, 
necessary  to  determine  whether  the  girl  has  reached  this  age  or  not.  I 
do  not  intend  to  discuss  this  question  at  length:  I  will  only  state  that  the 
mother  and  uncle  of  the  girl,  who  are  good  witnesses,  if  trustworthy, 
depose  that  she  is  between  the  age  of  11  and  12  years;  and  that  the 
pandit  who  prepared  her  horoscope  deposes  to  the  same  effect,  and  has 
produced  the  horoscope  itself,  which  bears  out  this  statement  as  regards 
her  age.  I  should  add,  however,  that  there  is  no  independent  evidence  that 
the  horoscope  was  prepared  [490]  at  the  time  alleged,  and  it  is  possible  that 
it  may  have  been  farbricated  for  the  purpose  of  this  case.  On  the  other  hand 
there  is  the  deposition  of  the  girl  herself,  which,  however,  I  do  not  consider 
to  be  very  good  evidence  in  a  case  of  this  kind,  and  I  may  add  that  though 
her  statement,  if  relied  on,  shows  that  she  must  be  more  than  12  years 
of  age,  it  does  not  clearly  establish  the  fact  that  she  has  completed 
her  fourteenth  year.  The  only  other  evidence,  if  it  can  be  considered 
evidence  at  all,  is  the  testimony  of  Matangini  Bose,  that  the  girl's  mother 
stated  her  age  to  be  fourteen  years.  Assuming  the  evidence  to  be 
true,  it  is  clear  that,  under  the  circumstances  described,  the  mother 
had  an  object  in  exaggerating  the  giri's  age  and  it  might  also  be  fairly 
inferred  that  the  girl's  appearance  and  demeanour  were  such  as  to  suggest 
that  she  was  younger  than  her  mother  represented  her  to  be.  Considering 
the  whole  evidence  on  this  point,  I  have  come  to  the  decision  that 
the  girl  is  a  female  child  under  the  age  of  14  years.  The  next  point 
is  whether  she  is  unlawfully  detained  for  an  unlawful  purpose.  It  is 
argued  that  there  is  no  detention  whatever,  because  the  girl  is  free  to  go  or 
stay  ;  but,  in  my  opinion,  a  child  who  is  kept  or  allowed  to  remain  in  any 
place,  against  the  wish  of  his  or  her  lawful  guardian,  is  detained,  the  child 
having  no  voice  in  the  matter  as  regards  assent  or  dissent.  The  detention, 
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1889  however,  must  be  unlawful  and  for  an  unlawful  purpose.  The  term 
MARCH  28.  unlawful  is  not  denned  but  a  similar  word  '  illegal  '  is  defined  in  the  Penal 
Code  and  includes  everything  which  furnishes  ground  for  a  civil  action. 
I  have  no  doubt  that  the  detention  of  a  child,  by  a  person  having  no 
legal  claim  to  the  charge  of  such  child,  if  maintained  against  the  wish  of  the 
16  C~487  =  lawful  guardian,  would  furnish  ground  for  a  civil  action  and  I  am  also  of 
13  Iiid.  Jur.  opinion  that  the  detention  of  a  female  child,  under  circumstances  calculated 
461.  to  induce  her  to  abandon  the  religion  of  her  parents  and  family  and  to 
enter  another  community  which  would  invole  her  being  outcasted,  would 
be  detention  for  an  unlawful  purpose.  The  truth  or  falsehood  of  the  religion 
is  a  matter  of  which  the  law  takes  no  cognizance  and  cannot  affect  the 
question.  There  is  no  doubt  that  if  the  girl  remain  in  the  respondent's 
charge,  she  will  be  instructed  in  the  Christian  religion  and  will  be  [491] 
encouraged  to  become  a  Christian,  and  I  hold  that  the  respondent  cannot 
lawfully  detain  the  girl  against  the  will  of  her  lawful  guardian  for  such  a 
purpose.  The  next  point  that  has  been  raised  is  that  Radhakissen  is  not 
entitled  to  the  charge  of  the  girl,  as  he  is  not  her  lawful  husband.  It  is  I 
think,  fully  proved  that  Radhakissen  went  through  a  form  of  marriage  with 
the  girl,  which  is  recognised  as  a  legal  form  of  marriage  by  members  of  his 
caste,  and  that  he  subsequently  lived  with  her  and  treated  her  as  his  wife, 
and  it  is  not  proved  that  the  marriage  was  invalid  by  reason  of  the  fact 
that  the  girl  is  of  a  superior  caste  and  was  a  widow  at  the  time  of  the 
marriage.  I  think  that  a  good  deal  of  time  has  been  unnecessarily  taken 
up  in  examining  so-called  experts  on  this  point,  and  1  have  declined  to 
postpone  the  case  in  order  to  have  further  evidence  of  this  kind  produced. 
As  regards  the  mother,  the  only  ground  on  which  any  serious  attempt  has 
been  made  to  dispute  her  right  to  the  charge  of  her  daughter  is  that  she 
made  over  the  girl  to  Radhakissen,  knowing  that  no  lawful  marriage  had 
taken  place,  and  that  virtually  the  girl  was  made  over  to  Radhakissen  to 
live  with  him  as  his  mistress,  and  that  having  acted  in  this  immoral  manner 
she  has  forfeited  the  right  to  have  charged  of  her  daughter.  Even  assuming, 
for  argument's  sake,  that  the  marriage  was  invalid,  there  are  in  my  opi- 
nion no  grounds  for  inferring  that  the  mother  knowingly  abetted  in  the 
celebration  of  mock  marriage  and  intentionally  surrendered  her  daughter 
to  a  life  of  immorality. 

"  I  cannot,  therefore,  hold  that  Mussammat  Mahtabo  has  forfeited 
her  natural  rights. 

«'  I  am  of  opinion  that  both  Radhakissen  and  Mussammat  Mahtabo 
are  entitled  to  the  charge  of  Mussammat  Luchminia,  and  as  their  pleader 
states  they  are  willing  that  the  girl,  should  be  made  over  to  one  or 
other,  I  direct  that  she  be  made  over  to  the  charge  of  Mussammat  Mahtabo. '' 
On  January  17th,  Mr.  M.  P.  Gaspev,  on  behalf  of  Miss  Abraham, 
applied  to  the  High  Court  (Mitter  and  Macpherson,  JJ.)  for  a  rule  calling 
on  the  Magistrate  to  produce  the  records  in  the  case  and  to  show  cause  why 
his  proceedings  and  order  should  not  be  set  aside  and  the  girl  Luchminia 
be  allowed  to  return  to  the  custody  of  Miss  Abraham,  if  she  were  desirous 
of  doing  so. 

[492]  The  application  was  made  on  a  petition  by  Miss  Abraham, 
the  material  portion  of  which  was  as  follows  : — 

1st. — That  your  petitioner  is  the  Superintendent  of  the  Zenana 
Mission  established  at  Patna  and  residing  at  Golzarbah  in  that  city. 

2nd. — On  the  16th  day  of  October  1888,  a  woman  named  Luch- 
minia, accompanied  by  another  woman,  Sundari  by  name,  came  to  the 
Mission  House.  Both  women  had  an  interview  with  your  petitioner, 
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and    having  expressed   a  desire    to  reside    in    such  Mission   House    were        1889 
permitted  to  take  up  their  residence  there.  MARCH  28. 

3rd. — On  the  30th  day  of  October  1888,  one  Mussammat  Mahtabo,    „ 
the  mother  of  the  said  Luchminia,  and  one  Radhakissen,  alleging  himself     ,? 
to  be  the  husband  of   the  said  Luchminia,  put  in  separate    petitions  to  the 
District  Magistrate  of  Patna,  praying  for  the  restoration  of  the  said  Luch-    16  c  487  _ 
minia  to   them    under  the    provisions  of   s.    551    of  the    Code  of    Criminal  13  Ind.  Jur. 
Procedure.     These  petitions,  on  the  face  of  them,  are  unverified  documents,         *61. 
and,  moreover,  contain  no  allegation  that  the  detention  complained  of  was 
for  an  unlawful  purpose.     On  the    back  of  the  petition,  put    in  by  the  said 
Radhakissen,    the    District    Magistrate  made  an    order    directing    that    a 
summons  should    issue  on  your    petitioner  to    produce  the    said  Luchminia 
before  his  Court  on  the  6th  day  of  November,  1888. 

•Hh. — On  the  6th  day  of  November  1888  your  petitioner,  in  obedience 
to  the  order  contained  in  the  said  summons,  appeared  in  the  Court  of  the 
District  Magistrate,  accompanied  by  the  woman  Luchminia.  On  the 
same  day  the  said.  Magistrate  examined,  under  solemn  affirmation,  sundry 
witnssses,  -viz.,  Mussammat  Mahtabo,  the  mother  of  the  said  Luchminia, 
Gurmukh  Narain,  Radhakissen,  the  said  Luchminia,  and  the  said  woman 
Sundari.  After  taking  the  evidence  of  those  witnesses,  the  Court  adjourned 
the  case  to  the  14th  day  of  November  for  further  evidence. 

iith. — On  the  application  made  by  Mr.  Thompson,  on  behalf  of  your 
petitioner,  a  further  adjournment  was  granted  till  the  23rd  day  of  November, 
1888.  During  the  interval  which  occurred  pending  this  adjournment,  and 
upon  the  application  of  the  said  Gurmukh  Narain,  the  alleged  uncle  of  the 
said  Luchminia,  it  was  arranged  that  the  said  Luchminia,  should,  pending 
final  orders  to  be  passed  in  the  case,  be  made  over  to  the  safe  custody  of 
Mr.  [493]  Sherfuddin,  Barrister-at-Law,  practising  in  the  Patna  Courts, 
and  in  accordance  with  this  arrangement,  your  petitioner,  on  the  16th  day 
of  November  1881,  handed  over  the  said  Luchminia  into  the  custody  of 
the  said  Mr.  Sherfuddin,  and  the  said  Luchminia  continued  to  reside  in 
the  house  of  the  said  Mr.  Sherfuddin  for  one  day.  On  the  17th  day  of 
November  1888,  the  said  Mr.  Sherfuddin,  being  unable  to  continue  to  take 
further  charge  of  the  girl,  the  said  Luchminia  with  the  permission  of  the 
Magistrate,  was  handed  back  to  your  petitioner,  and  thenceforward  con- 
tinued under  her  care  till  the  6th  day  of  December  1888,  when,  under  the 
order  of  the  said  Magistrate  passed  on  that  date,  she  was  forcibly  carried 
off  from  the  precincts  of  the  Court. 

6th. — On  the  22nd  day  of  November  1888,  during  the  interval 
between  the  adjournments  of  the  case  at  Bankipore,  an  application  was 
made  on  behalf  of  your  petitioner  to  the  High  Court  of  Judicature  in 
Calcutta,  in  its  revisional  jurisdiction,  for  a  transfer  of  the  case  from  the 
file  of  the  said  District  Magistrate  of  Patna  to  the  file  of  the  High  Court. 
This  application  was  rejected  by  this  Hon'ble  Court  on  the  same  date. 

7th.— ~ On  the  25th  day  of  November  1888,  the  case  coming  on  fot 
further  hearing  before  the  said  District  Magistrate  of  Patna,  it  was  ordered, 
as  your  petitioner  understood,  that  the  same  should  be  adjourned  and 
heard  on  some  day  after  the  1st  day  of  December,  1888. 

8th. — On  or  about  the  26th  day  of  November  1888,  Mr.  Thompson, 
on  behalf  of  your  petitioner,  applied  for  summons  for  the  attendance  of 
three  witnesses,  Pandit  Sukhobasi  Tewari,  Pandit  Behari  Singh,  and 
Pundit  Protap  Narain,  to  be  called  for  the  purpose  of  supporting  the  case 
put  forward  by  your  petitioner,  and,  on  the  28th' day  of  November,  an 
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1889  order,  directing  an  issue  of  the  said  summons,  was  passed  by  the  Magis- 
MARCH  28.  trate  ordering  the  attendance  of  the  said  witnesses  for  the  5th  day  of 
r  December. 

\£m  9th. — On  the  28th  day  of  November,    your  petitioner  is  informed  and 

10N*     believes  that    the  said  Magistrate  took  further   evidence  on    behalf  of  the 
16  cT*87=    complainants,    but   such    evidence     was    taken    in    the  absence   of   your 
13  In'd.  Jur.  petitioner,  who   was  informed  by  her  legal  adviser    Mr.  Thompson,  having 
461.         regard  to  the  order  above-mentioned,    that  the  case   would  not  be  proceed- 
ed with  on  that  day. 

[494]  10th.—  By  an  order  dated  the  28th  of  November  1888,  the 
date  of  the  further  hearing  of  the  case  was  fixed  for  the  5th  day  of 
December,  1888. 

77^/7. — On  the  5th  day  of  December  1888,  a  further  hearing  of  the 
case  was  held  by  the  same  Magistrate,  and  sundry  witnesses  on  behalf  of 
the  complainant  in  the  case  were  re-called  and  further  examined,  as  also 
were  Matangini  Bose  and  Pundit  Sukhobasi  Tewari  and  Pundit  Behari 
Singh,  the  two  last  being  two  of  the  three  witnesses  summoned  on  behalf 
of  your  petitioner. 

12th. — On  the  same  day,  it  appearing  that  the  said  Protap  Narain,  a 
priest  from  Benares,  already  summoned  on  behalf  of  your  petitioner  was 
not  present  in  Court,  a  petition  was  presented  to  the  Court,  on  your 
petitioner's  behalf,  praying  that  a  fresh  summons  should  issue  to  the  said 
witness,  but  the  Court,  by  an  order  made  on  the  back  of  the  said  petition, 
"refused  to  grant  a  further  postponement  of  the  case  and  rejected  the 
application. 

13th. — Your  petitioner  submits  that  the  said  Magistrate  in  issuing  a 
summons  upon  your  petitioner  under  the  provisions  of  s.  551  of  the  Code 
of  Criminal  Procedure,  upon  the  materials  as  set  forth  on  the  3rd  para- 
graph of  this  petition,  acted  illegally  and  without  jurisdiction. 

14th. — Your  petitioner  further  submits  that  the  Magistrate  was  in 
error  in  treating  the  proceeding  as  contentions,  and  the  procedure  adopted 
by  him  was  not  warranted  by  the  words  of  the  section. 

15th. — Your  petitioner  further  submits  that  upon  the  facts  found  by 
the  Magistrate  as  indicated  in  his  judgment,  he  was  in  error  in  holding 
that  the  woman  Luchminia  was  detained  by  your  petitioner  and  that  such 
detention,  if  any,  was  unlawful  or  for  an  unlawful  purpose,  and  that  the 
said  Magistrate  in  so  holding  acted  without  jurisdiction  and  in  error  of  the 
proceedings  contemplated  under  the  provisions  of  s.  551  of  the  Code  of 
Criminal  Procedure. 

16th. — Your  petitioner  further  submits  that  the  said  Luchminia  was 
a  Hindu  woman,  a  Khetri  by  caste,  and  the  widow  of  one  Durbari  Lall, 
who  died  about  14  months  before  the  alleged  second  marriage  with 
Radhakissen  a  man  of  inferior  caste  to  [495]  herself.  Upon  these  facts 
which  appear  in  the  depositions  and  which  have  since  been  accepted  by 
the  said  Magistrate,  your  petitioner  contended  that  the  so-called  second 
marriage  could  be  no  marriage  at  all,  and  relied  chiefly  upon  the  evidence 
of  her  witness,  the  said  Pundit  Protap  Narain,  in  support  of  her  con- 
tention. The  Court  was  in  error,  and  as  your  petitioner  submits,  acted 
in  prejudice  of  the  case  she  was  desirous  of  setting  up,  in  refusing  to 
adjourn  the  case  for  the  examination  of  the  said  material  witness. 

17th. — Your  petitioner  submits  that  the  said  Radhakissen  had 
established  no  right  to  the  custody  of  the  said  Luchminia,  and  that  the 
said  Mahtabo  had  no  right,  or,  if  she  possessed  such  right,  had  forfeited 
her  claims  to  such  custody. 
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18th. — Your   petitioner   submits    that    the    said    District    Magistrate        1889 
ought  to  have  held  that  the  evidence  adduced    did    not   establish    the    fact    MARCH  28. 
that   the   said    Luchminia    was   under   the   age   of    14    years,  or  that  she    ~         ? 
had  been  unlawfully  detained  by  your    petitioner,    or    that    she    had    been    S^1'    NAL 
so  detained  for  an  unlawful  purpose.  N* 

Mr.  Gasper,  in  applying  for  a  rule,  pointed  out  that  s.  551  was  igc.  487  = 
introduced  into  the  Code  for  the  first  time  in  1882,  though  it  had  previously  13  ind.  Jur. 
found  a  place  in  the  Presidency  Magistrate's  Act ;  that  it  dealt  exclusively  461, 
with  women  and  female  children  under  the  age  of  14,  and  that  the 
inference  this  gave  rise  to,  was  obvious.  It  did  not  deal  with  general 
detention,  but  only  with  unlawful  detention  for  an  unlawful  purpose  of 
women  and  female  children  ;  and  it  was,  therefore,  obvious  that  the  class 
of  cases  to  which  it  was  intended  to  apply  was  not  intended  to  include  a 
case  like  the  present.  He  further  contended  that  the  first  complaint  should 
have  been  made  on  oath,  which,  in  the  present  case,  had  not  been  done. 
And  that,  although  the  subsequent  proceedings  might  have  been  on  oath, 
this  did  not  cure  the  defect.  He  also  contended  that  the  section  contem- 
plated a  proceeding  of  a  summary  character  to  prevent  an  impending 
injury  to  a  woman  or  female  child,  and  not  a  long  contentious  proceeding 
like  the  present  for  the  purpose  of  obtaining  the  custody  of  a  minor  for 
which  other  provisions  of  the  law  existed. 

The  Court  stopped  Mr.  Gasper,  intimating  that  the  words  "  unlawful 
purpose,"  contained  in  the  section,  must  probably  be  [496]  taken  to  mean 
an  "  immoral  purpose,  "  and  granted  a  rule  against  the  Magistrate  in  the 
terms  asked  for. 

On  the  13th  February  the  rule  came  on  lor  argument  before  a  Bench 
of  the  High  Court  consisting  of  Mitter  and  Trevelyan,  JJ. 

Mr.  Gasper  and  Baboo  Kali  Chum  Bonnerjee,  in  support  of  the  rule. 

Mr.  Garth,  instructed  by  the  Deputy  Legal  Remembrancer,  for  the 
Magistrate. 

Mr.  Gasper. — Section  551  contemplates  that  complaint  should  be 
made  on  oath  to  the  District  Magistrate,  but  here  there  was  no  such 
complaint.  The  Joint  Magistrate  examined  the  complainant,  but  he  was 
not  the  proper  person  to  do  so,  and  the  District  Magistrate  had  no  power 
whatever  to  delegate  his  power  under  the  section  to  a  subordinate.  The 
whole  proceedings  are,  therefore,  irregular  and  bad.  In  the  next  place, 
the  sectien  contemplates  summary  action  being  taken  and  not  the  elabo- 
rate enquiry,  which  has  been  made  in  this  case,  when  no  less  than  13 
witnesses  have  been  examined.  No  provision  is  made  in  the  Code  for 
the  examination  of  any  witnesses  under  this  section,  and  the  object  of 
the  section  is  plainly  to  prevent  immediate  and  irreparable  mischief  from 
being  done  to  the  persons  of  females.  Then  there  was  no  unlawful  deten- 
tion, because  the  Magistrate  has  found  that  the  girl  was  at  perfect  liberty 
to  rejoin  her  people  if  she  so  desired.  Nor  was  there  any  "  unlawful  pur- 
pose," for  certainly  the  education  of  a  girl  in  the  principles  of  Christianity 
is  not  unlawful.  (Mr.  Casper  was  then  stopped  by  the  Court.) 

Mr.  Garth. — The  complaint  made  by  the  girl's  husband  and  another 
to  the  Magistrate  was  sufficient,  and  this  case  comes  within  the  provisions 
of  s.  551.  The  words  of  the  section  are  certainly  not  as  clear  as  they 
might  be,  but  there  can  be  no  doubt  that  "  unlawful  detention  for  an 
unlawful  purpose  "  must  be  taken  to  mean  for  an  illegal  purpose. 

[MITTER,  J. — It  seems  to  me  that  having  regard  to  the  fact  that  the 
section  only  refers  to  females,  "  unlawful  purpose "  must  be  taken  as 
meaning  an  "  immoral  purpose."] 
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[497]  Mr.  Garth. — If  that  was  so,  the  Legislature  might  easily  have 
so  enacted  ;  but  the  word  used  is  unlawful,  and  that  cannot  be  read  as 
meaning  anything  else  but  "illegal."  In  this  case  the  girl  was  detained 
from  the  lawful  guardianship  of  her  husband  and  mother  in  order  that 
her  religion  might  be  changed,  and  that  must  surely  be  held  to  be  unlawful 
detention  for  an  unlawful  purpose. 

The  decision  of  the  Magistrate  on  this  point  is  correct,  and  there 
can  be  no  question  as  to  his  bona  fides. 

(TREVELYAN,  J. — No  one  has  raised  any.] 

Mr.  Garth. — If  the  Court  is  of  opinion  £hat  the  Magistrate  has  not 
taken  the  right  view  of  the  matter,  it  is  not  for  me  to  appear  to  press 
such  view  on  your  Lordships. 

[MITTER,  J. — The  whole  question  seems  to  be  this  ;  Can  the  Court 
say  that  the  detention  was  an  unlawful  detention  in  the  first  place,  and, 
if  it  was,  was  it  for  an  unlawful  purpose  ?  The  Magistrate  appears  to  think 
that  unlawful  detention  means  detention  which  furnishes  grounds  for  a 
civil  action,  and  unlawful  purpose  as  something  which  would  furnish 
similar  grounds ;  but  could  a  guardian  maintain  a  civil  action  only 
upon  the  ground  that  his  ward  was  being  instructed  in  the  precepts  of 
Christianity  without  his  consent  ?] 

Mr.  Garth. — A  civil  action  would  lie  for  the  custody  of  a  child  by 
its  guardian  against  the  person  unlawfully  detaining  it. 

During  the  argument  the  following  cases  were  cited  by  Mr.  Garth  : 
In  the  matter  of  Mahin  Bibi  (1)  and  Doulath  Bee  v.  Shaik  Ali  (2), 

[MITTER,  J. — The  only  question  we  need  decide  in  the  case  is  whe- 
ther there  has  been  an  "  unlawful  detention  for  an  unlawful  purpose," 
and  upon  that  point  we  are  with  you,  Mr.  Gasper.] 

It  then  appeared  that  the  rule  had  not  been  issued  against  or  served 
upon  the  husband  or  the  mother,  but  only  on  the  Magistrate,  the  Court 
therefore  intimated  that  it  could  make  no  order  on  the  former  as  to  the 
restoration  of  the  girl  to  Miss  Abraham.  Mr.  Gasper  accordingly  applied 
for  a  rule  on  them,  and  a  rule  was  issued  calling  on  Radhakissen  and 
Mahtabo  to  show  cause  why  [498]  the  proceedings  should  not  be  set  aside, 
and  why  an  order  should  not  be  made  to  the  effect  that  the  circumstances, 
which  existed  before  the  order  complained  of  was  made,  be  restored  ;  or  why 
an  order  should  not  be  made  directing  them  to  produce  the  girl  in  the 
Court  of  the  Magistrate  of  Patna  for  the  purpose  of  restoring  her  to  the 
custody  of  the  petitioner  ;  or  why  any  fuch  other  order  should  not  be 
passed  as  the  facts  of  the  case  might  warrant  or  justify.  That  rule  came 
on  to  be  heard  before  a  Bench  consisting  of  MITTER  and  MACPHERSON, 
JJ.,  on  the  20th  March. 

Mr.  Gasper  and  Babu  Kali  Churn  Bonnerjee,  for  the  petitioner. 

Baboo  Umbica  Churn  Base,  for  the  opposite  party. 

Baboo  Umbica  Churn  Base  contended  that  the  order  of  the  Magis- 
trate was  right,  but  whether  it  was  so  or  not,  the  girl  having  now  gone 
to  her  lawful  guardians,  viz.,  her  husband  and  mother,  the  Court  could  not 
interfere  to  deprive  them  of  her  custody.  There  was,  moreover,  no  power 
given  in  the  Code  to  compel  the  production  of  the  girl,  and  the  only  course 
left  was  for  the  Court  to  say  that  it  had  no  power  to  remove  the  girl  from 
her  lawful  guardians,  and  that  it  had  no  power  to  grant  that  portion  of 
the  prayer  of  the  petitioner. 


(1)  13B.L.R,  160, 


(2)  5  M.  H.  C.  473. 
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Mr.  Gasper. — There  is  no  order  made  by  a   Subordinate   Court   which        1889 
this   Court,   exercising   its  revisional  powers,  cannot  set  aside.     The  order    MARCH  28. 
of  the  Magistrate  under  s.  551  being  illegal,  this  Court  can  set  it  aside   and 
order   the   production   of   the   girl.     There  can  be  no  doubt  that  when  an 
illegal  order  has  been  made  this  Court  has  the  power,  in    setting    it   aside, 
to   restore   the  status  quo  ante  so  that  the  party  against  whom  the  order  has    jg  c  487= 
been  made  can  be  in    no   way   injured    thereby.     Rodger  v.   The   Comptoir  13  Ind.  Jur. 
D'Escompte  de  Paris  (I).  461. 

[MiTTER,  J. — I  have  grave  doubts  whether  under  the  circumstances 
of  this  case  we  can  order  the  mother  to  produce  the  girl  for  the  purpose  of 
her  being  removed  from  her  custody.] 

Mr.  Gasper. — There  can  be  no  doubt  your  Lordships  have  the  power  ; 
the  only  question  is,  whether  you  should  exercise  it.  For  [499]  that 
purpose  we  must  look  into  the  circumstances  of  the  case.  I  am  prepared 
to  show  from  the  evidence  that  the  girl  was,  at  the  date  of  the  Magistrate's 
order,  in  the  Patna  Zenana  Mission  House,  a  house  of  respectability, 
where  she  was  cared  for,  both  as  far  as  her  comforts  and  morality  were 
concerned.  From  there  she  was  taken  to  Radhakissen,  with  whom  her 
marriage  was  a  sham,  and  she  was  being  kept  for  an  immoral  purpose. 
The  Court  having  the  power,  should  exercise  it,  and  not  permit  the  mere 
fact  of  the  mother  having  the  custody  of  the  child  to  prevent  that  being 
done. 

[MiTTER,  J. — Under  such  circumstances  proceedings  might  be  taken 
under  s.  100  of  the  Criminal  Procedure  Code.] 

Mr.  Gasper. — On  the  facts  it  is  clear  that  the  mother  has  taken  the 
child  for  an  immoral  purpose,  in  order  to  obtain  a  living  by  it. 

[MITTER,  J. — The  evidence  having  been  taken  by  an  officer  who  had 
no  jurisdiction,  can  we  refer  to  it  and  take  action  on  it  ?  The  matter  must 
first  surely  be  enquired  into  by  a  competent  Court] 

Mr.  Gasper. — But  the  evidence  has  been  recorded,  and  if  the  facts  are 
as  I  represent,  this  Court,  having  the  power  to  undo  the  action  of  the 
Magistrate,  can  also  restore  the  position  of  affairs  to  that  Avhich  existed 
before  the  illegal  order,  and  this  should  be  done. 

[MiTTFR,  J. — The  same  object  may  be  attained  under  s.  100.  If  the 
girl  was  unwilling  to  remain  with  her  mother,  it  might  be  unlawful  deten- 
tion if  she  was  being  detained  for  an  unlawful  purpose  ;  and  the  mother 
would  not  be  justified  in  detaining  her.] 

Mr.  Gasper. — There  might  be  difficulties  in  the  way  of  such  a  course 
being  adopted.  All  we  desire  is  that,  if  the  girl  is  being  detained  for  an 
immoral  purpose,  the  Court  should  direct  that  it  be  open  to  her  to  go  to  a 
place  where  she  would  be  protected. 

c.  Ai-v. 

[500]  The  judgment  of  the  High  Court  (MITTER  and  MACPHERSON, 
JJ.)  was  delivered  on  the  28th  March,  and  was  as  follows  : — 

JUDGMENT. 

Section  551  of  the  Criminal  Procedure  Code  empowers  a  District 
Magistrate,  upon  complaint  made  on  oath  of  the  abduction  or  unlawful 
detention  of  a  woman  or  of  a  female  child  under  the-age  of  14  years,  for 
any  unlawful  purpose,  to  make  an  order  for  the  immediate  restoration  of 
such  woman  to  her  liberty,  or  of  such  female  child  to  her  husband,  parent, 

(1)  L.R.  3  P.O.  465. 
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guardian  or  other  person  having  the  lawful  charge  of  such   child,   and   to 
compel  obedience  with  such  order,  using  such  force  as  may  be  necessary. 

In  pursuance  of  an  order  made  under  that  section,  the  girl  Luchminia 
was  taken  from  the  petitioner,  who  is  the  Superintendent  of  the  Patna 
Zenana  Mission,  and  made  over  to  her  mother  Mahtabo. 

The  case  comes  before  us  in  the  exercise  of  our  revisional  powers  on 
a  rule  to  show  cause  why  that  order  should  not  be  set  aside,  and  why  the 
girl  should  not  be  restored  to  the  charge  of  the  petitioner,  or  such  other 
order  made  as  the  facts  of  the  case  may  warrant  and  justify. 

The  rule  was  granted  mainly  on  the  ground  that  the  order  was  made 
without  jurisdiction,  as  the  facts  found  did  not  disclose  an  "  unlawful  deten- 
tion for  an  unlawful  purpose." 

The  complainants  are  Mahtabo,  the  mother,  and  Radhakissen,  the 
alleged  husband,  of  the  girl.  They  made  separate  complaints,  but  they 
are  really  acting  together.  Their  case  is  that  the  girl  is  under  14  years  of 
age ;  that  she  was  legally  married  to  Radhakissen,  with  whom  she  lived  ; 
and  that  she  was  taken  away  by  the  petitioner  and  others  and  detained  in 
the  Mission  House. 

The  facts  are  undisputed  to  this  extent  that  the  girl  had  lived  with 
Radhakissen  for  a  period  of  9  or  10  months,  and  that  on  the  18th  October 
she  left  his  house  and  went  to  the  Mission  House,  where  she 
remained. 

It  also  appears  that  while  she  was  living  with  Radhakissen  she  was 
visited  by  and  received  instruction  from  the  petitioner  and  a  native  teacher 
attached  to  the  Mission. 

On  the  part  of  the  petitioner,  it  was  denied  that  the  girl  was  under 
14  years  of  age,  and  that  she  w?as  legally  married  to  Radhakissen,  and  it 
was  alleged  that  she  was  practically  being  brought  up,  whith  the  conni- 
vance of  the  mother,  to  a  life  of  prostitution. 

[501]  The  Magistrate  took  evidence  and  found  that  the  girl  was 
under  14  ;  that  she  was  legally  married  ;  and  that,  although  she  went  to 
and  remained  in  the  Mission  House  of  her  own  will,  there  was,  under  the 
circumstances,  an  unlawful  detention  for  an  unlawful  purpose.  He  fur- 
ther found  that  no  facts  were  established  which  would  disentitle  the  husband 
or  the  mother  to  the  charge  of  the  girl.  An  order  for  restoration  was  accord- 
ingly made,  and,  with  the  consent  of  Radhakissen,  the  girl  was  made  over 
to  her  mother.  There  is  no  reason  to  suppose  that  the  facts  have  been 
wrongly  determined  by  the  Magistrate.  There  is  ample  evidence  to  sup- 
port his  conclusions,  and  the  only  question  which  we  have  to  consider 
in  connection  with  the  order  is  whether,  on  the  facts  found,  there  was  an 
unlawful  detention  for  an  unlawful  purpose.  Obviously  the  Magistrate  is 
only  empowered  to  act  when  the  detention  and  the  purpose  are  both 
unlawful^ 

Undoubtedly  there  was  an  unlawful  detention.  It  was  immaterial 
whether  the  girl  did  or  did  not  consent  ;  she  was  kept  against  the  will  of 
those  who  were  lawfully  entitled  to  have  charge  of  her,  and  this  keeping 
and  the  refusal  to  give  her  up  amounted  to  detention  which  was  unlawful. 
The  question  whether  the  purpose  was  unlawful  is,  however,  more 
difficult  to  determine.  Admittedly  the  only  purpose  was  that  the  girl 
should  become  a  Christian,  and  the  Magistrate,  finding  that  this  involved 
destruction  of  her  caste  and  severance  from  her  proper  home,  held  that 
detention  for  such  a  purpose  against  the  will  other  guardian  was  a  detention 
for  an  unlawful  purpose.  It  is  not  easy  to  say  what  is  the  meaning  of  the 
words  "  unlawful  detention  for  an  unlawful  purpose  "  as  used  in  this 
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section,    but   their  effect   clearly  is  to  limit  the  Magistrate's  power  of  inter-        1889 
ference  to  particular  cases.     It  might  seem  at  first  sight  that  the  detention-  MARCH  28. 
of  a   child   against  the  will  of  her  parent  or  guardian,  with  a  view  that  she 
should  be  brought  up  in  a  religion    which    such    a    parent    or   guardian 
disapproved  of,  and  the  adoption  of  which  would  not  only  involve   a   total 
change   in    the   child's    mode    of  life,  but  would  also  deprive  the  parent  or    jgC  487  = 
guardian  of  any  control  in  the  education  or  bringing  up  of  the  child,  would  13  ind.  Jur. 
come   within   the    meaning   of   the    words   as    well  as  within  the  mischief        461. 
which  they  were  intended  to  provide  against. 

[502]  But  we  think  it  is  not  so  ;  and  that  the  purpose,  whether  enter- 
tained towards  a  woman  or  towards  a  female  child,  must  be  in  itself 
unlawful. 

The  purpose  of  forcing  a  woman  to  sexual  intercourse  would  certainly 
be  unlawful  ;  the  purpose  of  having  sexual  intercourse  with  a  girl  under 
14,  even  with  her  consent,  would,  I  take  it,  be  equally  unlawful  within 
the  meaning  of  this  section,  because  the  girl's  consent  would  be  immaterial. 
But  it  cannot  be  said  that  the  purpose  of  enabling  or  persuading  an  adult 
woman  to  become  a  Christian  would  be  in  itself  unlawful.  If  it  is  not  un- 
lawful in  the  ease  of  an  adult  woman,  it  could  only  be  unlawful  in  the  case 
of  a  child  by  reason  of  its  being  done  without  the  guardian's  consent. 
But  we  think  it  is  impossible  to  construe  the  section  so  as  to  make  it  in- 
clude purposes  which,  although  not  unlawful  in  themselves,  might  only 
become  so  when  entertained  towards  a  child  in  opposition  to  the  wishes  of 
its  guardian. 

The  section  was  not  enacted  for  the  protection  of  children  only  or  of 
children  generally.  It  applies  to  women  and  to  female  children  only, 
and  this  combination  and  the  exclusion  of  male  children,  goes  to  show  not 
only  that  some  definite  purpose,  unlawful  in  itself,  was  contemplated,  but 
that  the  purpose  had  some  special  reference  to  the  sex  of  the  person 
against  whom  it  was  entertained.  This  view  is  supported  by  the  earlier 
legislation  on  the  subject.  The  sections  of  the  earlier  Acts,  corresponding 
to^  s.  551  of  the  Procedure  Code,  empowered  the  Magistrate  to  act  when 
a  woman  or  female  child  was  detained  for  specified  purposes  ;  viz.,  adultery 
concubinage,  prostitution,  deflowering  or  disposing  of  her  in  marriage. 
The  words  "  any  unlawful  purpose  "  were  first  substituted  in  Bengal  Act 
IV  of  1866  for  the  specified  purposes  mentioned  in  the  previous  Acts, 
and  those  words  have  been  used  in  all  the  subsequent  Acts,  but  the 
Magistrate's  power  has  always  been  restricted  to  the  case  of  women  and 
female  children.  It  may  be  that  the  effect  of  the  alteration  was  to  extend 
the  scope  of  the  section  and  to  include  some  purposes  other  than  those 
which  were  before  distinctly  specified,  but  it  is  unnecessary  to  consider 
whether  this  is  the  case  ;  it  is  enough  to  say  that  the  purpose  which 
[503]  is  here  found  to  have  been  entertained  is  not  an  unlawful  purpose 
within  the  meaning  of  the  section. 

It  follows  that  the  Magistrate  had  no  power  to  make  the  order  which 
he  did.  The  question  remains  whether,  in  setting  it  aside,  we  should 
undo  what  was  done  in  giving  effect  to  it  and  replace  the  girl  in  the  charge 
of  the  person  from  whom  she  was  taken.  We  have  no  hesitation  in 
saying  that  if  the  Magistrate  had  the  power  which  he  supposed  he  had, 
he  in  our  judgment  exercised  it  very  properly  on  the  facts  before  him.  It 
does  not,  therefore,  follow  that  because  we  now  find  he  had  not  the  power, 
we  should,  as  a  matter  of  course,  restore  the  state  of  things  which  existed 
when  the  order  was  made. 
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We  are  in  fact  asked  to  take  this  child  from  the  charge  of  his  mother 
or  husband,  in  the  custody  of  one  or  other  of  whom  she  is,  and  either 
of  whom  the  law  regards  as  her  natural  and  proper  guardian,  and  make 
her  over  to  a  stranger  whose  detention  of  the  child,  against  the  will  of 
her  husband  or  mother,  would  be,  prima  facie,  unlawful.  It  is,  we  think, 
very  questionable  whether  we  have  the  power  to  this ;  but  assuming 
that  we  have  the  power,  we  could  only  with  property  exercise  it  if  the  proper 
guardian  is  shown  to  be  in  some  way  disqualified,  or  if,  at  the  least,  the 
guardian's  character  is  so  bad  and  mode  of  life  so  immoral  that  it  would 
not  be  proper  to  leave  the  child  in  his  or  her  charge.  Nothing  of  the  sort 
is  established.  It  is  not  even  alleged  that  the  mother  had  led  or  is  now 
leading  an  immoral  life.  All  that  is  charged  is  that,  by  giving  her  daughter 
to  a  man  to  whom  she  was  not  married,  she  abandoned  her  and  left  her  to 
lead  a  life  of  prostitution.  The  truth  of  this  charge  depends  upon  the  fact 
whether  there  was  not  a  marriage.  The  Magistrate  has  found,  on 
ample  evidence,  that  there  was  a  marriage,  which  would  be  valid  if  the 
parties  were  not  incapable  of  contracting,  and  that  there  is  no  ground  for 
holding  that  they  were  incapable.  The  marriage  is  said  to  be  illegal  because, 
according  to  caste  custom,  widows  are  not  allowed  to  marry,  and  because 
one  of  the  parties  is  of  higher  social  status  than  the  other.  It  is  only 
necessary  to  point  out  that  widow-marriages  are  now  legalised,  and  that, 
although  a  marriage  may  be  improper  according  to  caste  custom,  it  is 
not  on  that  account  illegal. 

[504]  But  the  whole  charge  of  immorality  against  the  mother  falls  to 
the  ground  when  it  is  found,  as  the  Magistrate  has  found,  that  even  if 
there  was  any  legal  defect  in  the  marriage,  this  was  unknown  to  the 
mother  and  Radhakissen,  both  of  whom  believed  that  a  valid  marriage 
had  taken  place. 

With  the  religious  aspect  ol  the  case  we  have,  of  course,  nothing 
whatever  to  do.  It  matters  not  whether  the  case  is  one  of  a  Hindu  child 
leaving  her  parents  and  being  received  and  detained  against  their  will  in  a 
Christian  institution  in  order  that  she  may  become  Christian,  or  of,a 
Christian  child  leaving  her  parents  and  being  received  and  detained 
against  their  will  in  a  Mahomedan  institution  in  order  that  she  may 
become  a  Mahomedan. 

There  are  no  circumstances  which  would  justify  us  in  ordering  that 
the  child  should  be  made  over  to  the  petitioner,  and  the  rule  must,  so 
far  as  it  relates  to  this,  be  discharged. 

n.  T.  H.  Rule  made  absolute  in  part. 
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Before  Mr.  Justice  Prinsep  and  Mv.  Justice  Ghose. 


HUKUM  CHLTNDUR  OSWAL  (Plaintiff  v.  TAHARUNNESSA  BIBI 
AND  OTHERS  (Defendants)*    [iSth  March,  1889.] 

Civil  Procedure  Code,  18£2,  s.  257 -A— Agreement  for,  or  to  give,  time  for  satisfaction 
of  judgment- debt — Agreement  without  sanction  of  Court — Illegal  contract — 
Contract  Act  (IX  of  1872),  s.  23— Consideration. 

The  plaintiff  obtained  a  decree  against  the  defendant  under  which  the 
judgment-debtor  was  liable  to  pay  the  amount  by  instalments  with  interest 
at  4  per  cent.  Eventually,  the  defendant  failing  to  pay,  the  plaintiff  accepted 
a  bond  executed  jointly  by  the  defendant  and  T  his  father,  by  which  they 
both  became  liable  for  the  amount  of  the  decree  with  interest  at  18|  per 
cent.  In  a  suit  on  the  bond,  it  was  contended  that  the  bond  was  void  under 
s.  257-A  of  the  Civil  Procedure  Code,  as  being  an  agreement  to  give  time 
for  the  satisfaction  of  the  judgment  debt  made  for  no  consideration  and 
without  the  sanction  of  the  Court,  and  also  without  sanction  providing 
[503]  for  payment  of  a  sum  in  excess  of  the  amount  due  under  the  decree  ;  that 
it  was  void  within  the  meaning  of  s.  23  of  the  Contract  Act  as  being  forbidden 
by.  or  of  a  nature  to  defeat  the  provisions  of.  s.  257-A  of  the  Civil  Procedure 
Code  ;  and  that,  consequently,  the  suit  on  it  was  not  maintainable. 

Held,  that  s.  257-A  of  the  Code  was  not  applicable.  That  section  %vas  framed 
to  prohibit  the  enforcement  of  an  agreement  of  the  kind  mentioned  therein,  if 
made  without  the  sanction  of  the  Court,  in  execution  of  the  decree,  but  was  not 
intended  to  take  away  the  right  of  parties,  of  entering  into  a  fresh  contract, 
either  for  payment  of  the  judnment-debt,  to  .give  time  for  such  payment,  or  for 
the  payment  of  a  larger  sum  that  may  be  covered  by  the  decree,  if  it  be  for  a 
proper  consideration.  In  this  case  the  consideration  for  the  bond  was  a  lawful 
consideration  :  it  could  not  be  said  that,  because  satisfaction  of  the  decree  was 
not  certified  to  the  Court,  there  was  no  consideration. 

Held,  also,  the  bond  was  not  void  under  s.  23  of  the  Contract  Act.  Seinple  : 
The  words  "any  law"  in  that  section  refer  to  some  substantive  law,  and  not  to 
an  adjective  law,  such  as  the  Procedure  Code  is. 

[Diss.,  18  A.  435  (436)  =  (1896)  A.W.N.  130  ;  22  B.  693  (699)  (F.B.)  ;  26  M.  19  (26)  =  12 
M.L.J.  113  ;  88  P  R.  1904  ;  F.,  23  B.  394  (39G);  17  M.  382  (383)  ;  12  Ind.  Cas.  364 
(365)  =  7  N.L.R.  136  ;  L.B.R.  (1872-1892)  Vol.  I,  644(645);  16  P.R.  1900  =  20 
P.L.R.  1900  ;  Appr..  4  O.C.  284  (286);  R.,  25  A.  317  (322)  =  (1903)  A.W.N.  45 
(F.B.)  ;  16  B.618  (625);  21  B.  808  (820);  35  C.  870  (874)  =  7  C.L.J.  543  =  12 
C.W.N.  674  (677)  ;  6  C.P.L.R.  133  (134)  ;  16  C.W.N.  34  =  11  Ind.  Cas.  457  (458)  ; 
3OC.  165  (166);  29  P.R.  1908  (F.B.)  =  61  P.L.R.  1907  =  71  P.W.R.  1907; 
U.B.R.  (1897-1901)  Vol.  II,  252  (253)  ] 

THE  plaintiff  obtained  a  decree  against  defendant  No.  1,  as  wid  ow 
of  one  Munshi  Darwar  Buksh,  and,  under  that  decreet  the  judgment- 
debtor  was  liable  to  pay  the  decretal  amount  by  certain  instalments 
specified  in  the  decree,  and  interest  was  given  by  the  decree  at  4  per 
cent,  per  annum.  She  failed  to  pay,  and  the  decree-holder  then  accepted 
a  bond  executed  by  Munshi  Tarikulla,  the  father  of  the  judgment-debtor, 
under  which  he  became  security  for  the  ultimate  payment  of  the  amount 
of  the  decree.  The  decree  was  not  satisfied,  and  in  lieu  of  enforcing  the 
bond  against  Munshi  Tarikulla,  the  decree-holder  eventually,  on  the  18th 
Bhadro  1289  (2nd  September  1882),  accepted  a  fresh  bond  executed  by 
Munshi  Tarikulla  and  his  daughter,  defendant  No.  1,  jointly,  under  which 
both  became  liable  for  the  balance  of  the  decree  remaining  unpaid  and 
for  interest  at  the  rate  of  Re.  1-9  per  mensem,  or  of  Rs.  18-12  per  cent. 

*  Appeal  from  Appellate  Decree,  No.  2510  of  1887,  against  the  decree  of  J.R.  Hal- 
let,  Esq.,  Judge  of  Rungpore,  dated  the  1st  of  September  1887,  affirming  the  decree  of 
G.  Dalton,  Esq  ,  Subordinate  Judge  of  Julpaigooree,  dated  the  llth  of  February  1887. 
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per  annum.     The    defendants    Nos.    2    to    10    were    the  other    heirs    of 
Tarikulla  who  was  dead. 

The  main  defence  was  that  the  bond  of  the  18th  Bhadro  1289  was 
contrary  to  the  provisions  of  s.  257-A  of  the  Civil  Procedure  Code,  and 
that  the  suit  to  enforce  it  was  not  maintainable,  and  on  this  ground  the 
suit  was  dismissed  by  both  the  lower  Courts. 

The  plaintiff  appealed  to  the  High  Court. 

[506]  Baboo  Rash  Bekari  Ghose  and  Baboo  Bhubnn  Mohun  Dass,  for 
the  appellant. 

Baboo  Mohesh  Chundtv  Chowdhry  and  Munshi  Sevaj-itl-Islam,  for  the 
respondents. 

The  judgment  of  the  Court  (PRINSEP  and  GHOSE,  JJ.)  was  as 
follows : — 

JUDGMENT. 

A  decree  was  obtained  by  the  plaintiff  against  the  defendant  No.  1,  as 
the  legal  representative  of  one  Darwar  Buksh,  in  respect  of  a  certain  sum 
of  money.  The  decree  provided  that  the  amount  was  payable  in  instal- 
ments with  interest  at  a  certain  rate.  The  defendant  No.  1,  however,  failed 
to  pay  in  accordance  with  the  terms  of  the  decree  ;  and  the  plaintiff  thereupon 
accepted  a  bond  executed  by  the  father  of  defendant  No.  1,  viz.,  Tarikulla, 
as  surety  for  the  debt.  But  nothing  apparently  came  out  of  this  transaction, 
and  eventually  a  bond  was  executed  on  the  18th  Bhadro  1289,  both  by 
defendant  No.  1  and  Tarikulla,  making  themselves  jointly  liable  for  the 
balance  of  the  decretal  money  with  interest  at  Rs.  18-12  per  cent  per  annum. 
The  original  decree  is  not  forthcoming,  but  there  does  not  seem  to  have  been 
any  dispute  between  the  parties  in  the  lower  Courts  as  regards  its  terms, 
excepting  however  in  one  particular,  viz.,  as  to  the  rate  of  interest  decreed. 
The  lower  appellate  Court,  upon  the  evidence,  has  found  that  the  interest 
payable  under  the  decree  was  Rs.  4  per  cent,  per  annum,  whereas  that 
covenanted  to  be  paid  under  the  bond  of  the  18th  Bhadro  1289  was,  as 
already  mentioned,  Rs.  18-12. 

The  present  suit  is  brought  upon  the  bond  of  the  18th  Bhadro  1289 
both  against  defendant  No.  1  and  the  heirs  of  Tarikulla,  he  having  in  the 
mentime  died. 

The  suit  has  been  dismissed  by  both  the  Courts  below,  upon  the 
ground  that  under  s.  257-A  of  the  Code  of  Civil  Procedure  the  agreement 
entered  into  by  the  bond,  providing  for  the  payment  of  a  larger  interest 
than  that  payable  under  the  decree,  is  void,  the  bond  having  been  executed 
without  the  sanction  of  the  Court  which  passed  the  decree. 

We  think  that  the  lower  Courts  have  not  taken  a  right  view  of  the  law. 
It  seems  to  us  that  it  is  only  in  the  event  of  an  application  [507]  being 
made  to  enforce  the  agreement  entered  into  between  the  parties  under  the 
bond,  in  the  course  of  the  execution  of  the  decree,  that  an  objection  like 
that  now  raised  could  have  been  successfully  made.  Section  257-A  finds 
its  place  in  the  Procedure  Code  in  the  Chapter  headed  "  Of  the  execution 
of  decrees,"  under  division  E  "  Of  the  mode  of  executing  decrees,"  and 
there  can,  therefore,  be  no  reasonable  doubt  that  what  the  Legislature 
had  in  view  in  framing  that  section  was  simply  to  prohibit  the  en- 
forcement of  an  agreement  of  the  kind  mentioned  therein,  if  made 
without  the  sanction  of  the  Court,  in  execution  of  the  decree  ;  but  it  could 
never  have  been  intended  to  take  away  a  right  which  parties  certainly 
possess  of  entering  into  a  fresh  contract,  either  for  the  payment  of  the 
judgment-debt,  to  give  time  for  such  payment,,  or  for  the  payment  of  a 
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larger  sum  than  what  may  be  covered  by  the  decree,  if  it  be  for  a  proper 
consideration.  In  the  present  case  the  creditor  agreed  to  give  to  the 
debtor  more  time  for  the  payment  of  the  decretal  money  than  what  the 
decree  actually  allowed  ;  and  the  larger  rate  of  interest  agreed  to  be  paid 
was  evidently  the  consideration  for  the  giving  of  such  time.  This  con- 
sideration was  certainly  lawful,  and  there  can.  therefore,  be  no  valid 
objection  to  the  agreement  being  enforced. 

It  was,  however,  contended,  on  the  part  of  the  respondent,  that, 
under  s.  23  of  the  Contract  Act,  the  consideration  for  the  agreement  was 
not  lawful,  because  it  was  forbidden  by  law,  or  was  of  such  a  nature  that, 
if  permitted,  if  would  defeat  the  provisions  of  s.  257- A  of  the  Code  of 
Civil  Procedure.  We  are  unable  to  accept  this  contention.  In  the  first 
place,  we  are  not  aware  of  any  law  by  which  such  a  consideration  as 
there  was  for  the  bond  in  this  case  is  forbidden  ;  and,  in  the  second 
place,  we  do  not  think  that  "  if  permitted  "  it  would  defeat  the 
provisions  of  s.  257-A.  The  words  "  any  law  "  as  mentioned  in  s.  23 
of  the  Contract  Act,  we  are  inclined  to  think,  refer  to  some  substantive 
law,  and  not  to  an  adjective  law  such  as  the  Procedure  Code  is. 
But  whether  this  is  so  or  not,  we  fail  to  see  how  the  object  with 
which  s.  257-A  was  framed  would  be  defeated,  if  the  contract  in 
question  were  enforced,  that  object  being,  as  it  seems  to  us,  simply  to 
avoid  the  inconvenience  and  delay  which  would  arise  if  parties  were  allow- 
ed  to  bring  before  the  Court  executing  a  decree  matters  not  covered  by  it 
[508]  ar>d  which  had  not  become  part  of  the  decree  itself  by  express 
sanction  of  the  Court. 

It  was  further  contended  on  behalf  of  the  respondent  that,  inasmuch 
as  the  satisfaction  of  the  decree  was  not  certified  to  the  Court,  there  was 
no  consideration  for  the  bond,  and  it  would  still  be  open  to  the  decree- 
holder  to  enforce  the  decree.  There  is  nothing  on  the  record  showing 
whether  satisfaction  of  the  decree  was  certified  or  not ;  but  assuming  that 
it  was  not,  we  do  not  think  that  it  can  be  rightly  said  that  there  was  no 
consideration  for  the  contract ;  and  it  seems  to  us  that  if,  notwithstanding 
the  acceptance  "of  the  bond  by  the  creditor  in  lieu  of  the  decree,  he 
enforces  the  decree,  there  is  a  remedy  in  the  hands  of  the  debtor  to  recover 
back  from  the  creditor  the  money  realized  in  execution  of  the  decree  with 
such  damages  as  he  might  have  sustained  by  reason  of  the  wrongful  act 
of  the  creditor. 

The  view  that  we  take  of  this  case  is  supported  by  the  cases  of 
Jkabar  Mahomed  v.  Modan  Sonahav  (1),  Sellamayyan  v.  Muthan  (2), 
Ramghulam  v.  fanki  Rai  (3),  and  Gunamani  Dasi  v.  Prankishori  Dasi  (4), 
and  we  may  say  that  we  are  not  prepared  to  follow  the  view  which  the 
Bombay  High  Court  has  laid  down  on  the  subject.* 

We  accordingly  are  of  opinion  that  the  suit  will  lie,  and  that,  there- 
fore, it  must  be  returned  to  the  Court  of  first  instance  to  be  tried  on  the 
merits.  The  plaintiff  is  entitled  to  his  costs  in  this  Court  and  the  lower 
appellate  Court,  and  he  is  entitled  also  to  a  refund  of  the  stamp-fee  on 
the  petitions  of  appeal  to  this  Court  and  to  the  District  Judge. 

J.  v.  w.  Appeal  allowed. 

'See  Pandurang  Ramchandra  Chowghule  v.  Narayan,  8  B.  300;  Ganesh 
Shivram  v.  Abdullabeg  8  B.  538  ;  Davlat  Sing  v.  Pandu.  9  B.  176  ;  and  Vishnu 
Vishwanath  v.  Hur  Patel,  12  B.  499. 

(1)  11  C,  671.  (2)  12  M.  61,  (3)  7  A.  124.  (4)  5  B.L.R.  223, 
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Before  Mr.  J^tstice  Prinsep  and  Mr.  Justice  Wilson. 

TOPA  Bir.i  (Defendant)  v.  ASHANULLA  SARDAR  (Plaintiff).* 
1 15th  March,  1889.] 

Registration  Act  (III  of   1877),  s.    77 — Suit  to  compel  registration  of  document  not 
ccinpulsorily  registrablc. 

Under  the  Registration  Act  of  1877,  a  suit  lies  by  a  purchaser  to  compel  regis- 
tration of  his  kobala  in  a  case  in  which  the  value  of  the  property  conveyed  is 
under  Rs.  100,  and  in  which,  therefore,  the  registration  of  the  deed  is  not 
compulsory. 

THIS  was  a  suit  brought  under  s.  77  of  the  Registration  Act  to 
compel  registration  of  a  kobala  or  deed  of  sale  alleged  to  have  been  executed 
by  the  defendant  in  favour  of  the  plaintiff.  The  defendant  denied 
execution,  and  the  Registrar  consequently  refused  to  register  the  deed. 
The  only  question  material  to  this  report  was  whether  or  not  the  suit 
would  lie.  The  Munsif  came  to  the  conclusion  that  the  defendant  had 
not  executed  the  kobala,  and  therefore  dismissed  the  suit.  This  decision, 
however,  was  reversed  by  the  Judge,  who  gave  the  plaintiff  a  decree  for 
the  registration  of  the  deed. 

The  defendant  appealed  to  the  High  Court. 

Baboo  Debendra  Mohnn  Sen,  for  the  appellant,  contended  that  the 
suit  would  not  lie,  and  cited  an  Anoymous  case  (2)  and  Ahsuna  v.  Begum 
Kheerun  Singh  (2). 

Baboo  Mukunda  Nath  Roy,  for  the  respondent,  contended  that  such 
a  suit  would  lie,  and  referred  to  ss.  17,  18,  50  and  77  of  the  Registration 
Act,  1877,  and  para.  3  of  s.  54  and  cl.  (d)  of  s.  55  of  the  Transfer  of 
Property  Act. 

JUDGMENT. 

The  judgment  of  the  Court  (PRINSEP  and  WILSON,  JJ.)  was  delivered 
by 

WILSON,  J. — The  only  question  argued  before  us,  and  the  only 
one  properly  open  upon  second  appeal,  is  whether  a  suit  will  lie  on 
the  part  of  a  purchaser  to  compel  registration  of  his  kobala  in  a  [510] 
case  in  which  the  value  of  the  property  conveyed  is  under  one  hundred 
rupees,  and  registration  is  therefore  not  made  compulsory  by  the  Regis- 
tration  Act. 

We  think  it  clear  that  under  the  present  Registration  Act  III  of  1877 

the  suit  lies.     Section  17  of  the    Act   says    "  that    certain    documents    shall 

be  registered."     Section  16  says   "that  certain   other  documents    may    be 

registered.  "    Section   32   says   that    "  every   document    to    be    registered. 

.     .     .     .     whether  such  registration  be   compulsory    or  optional,    shall 

be  presented by  some  person  executing  or  claiming  under 

the  same."  The  effect  seems  to  be  that  any  person  therein  described 
may  exercise  the  option  given  by  s.  18.  The  following  sections  lay  down 
rules  as  to  whose  presence  is  ordinarily  necessary  to  justify  registration. 

*  Appeal  from  Appellate  Decree  No.  517  of  1888.  against  the  decree  of  J.  R.  Hallet, 
Esq.,  Judge  of  Rungpore.  dated  the  3rd  of  December  1887,  reversing  the  decree  of  Baboo 
Gopal  Chunder  Banerjee,  Munsif  of  Gaibandah,  dated  the  14th  of  February  1887. 

(1)  6  M.H.C.  Ap.  9.  (2)  10  W.R.  360, 
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And  ss.  36  to  39  provide  for  compelling  the  attendance  of  such   persons  as        1889 
well   as   of    witnesses.     Part   XII    of   the    Act,    dealing  with  the  mode  of  MARCH  15. 
refusal  to  register  and  its  consequences,  with  appeals  against  such    refusal, 
and   in   the   last  resort  a  suit   in  a  Civil   Court,  is  perfectly  general  in  its 
terms. 

Two  cases  were  cited  as  authorities  for  a  contrary  view  Ahsuna 
Begum  v.  Kheerun  Singh  (1)  and  an  Anonymous  case  (2)  from  the  Madras 
High  Court  Reports.  As  to  those  cases  it  is  enough  to  say  that  the  Judges 
had  in  them  to  deal  with  a  different  Act  from  that  now  before  us,  and 
especially  different  in  this,  that  it  did  not  expressly  give  a  right  of  suit  as 
the  present  Act  does.  Under  the  present  Act  we  entertain  no  doubt  that 
the  suit  lies.  Any  other  conclusion  would  lead  to  very  grave  consequences  ; 
for  since  the  passing  of  the  Transfer  of  Property  Act  the  omission  to 
register  documents  of  the  kinds  mentioned  in  s.  18  of  the  Registration 
Act  may  lead  to  much  more  serious  results  than  before.  The  appeal  is 
dismissed  with  costs. 

Appeal  dismissed. 


16  C.  511. 
[511]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Prinsep  and  Mr.  Justice  Wilson. 


KRISTO  GOBIND  MAJUMDAR  (Judgment-debtor)  v.  HEM 
CHUNDER  CHOWDHRY  (Decree-holder). 

KRISHNA  GOPAL  MAJUMDAR  (Judgment-debtor)  v.  HEM  CHUNDER 
CHOWDHRY  (Decree-holder)*      [19th  March,  1889.] 

Execution  of  decree — Personal   decree  against   person  Iiaving  life  interest — Decree 
for  arrears  of  rent — Hindu  law. 

A  decree  for  arrears  of  rent  was  obtained  by  H  against  B,  a  daughter  in  posses- 
sion for  a  life  esta'e  of  property  inherited  from  her  father  R.  On  the  death  of  B.t 
this  property  was  taken  by  her  two  sons  as  heirs  of  her  father  R.  The  decree 
was  for  arrears  which  had  accrued  during  the  lifetime  of  B,  and  the  sons  had 
been  substituted  for  B  as  judgment-debtors. 

On  an  application  for  execution  of  the  decree  :  Held,  on  the  principle  laid 
down  in  Baijun  Doobey  v.  Brij  Bhoolnm  Lall  Awusti  (3),  that  the  debt  was  a 
personal  debt,  payment  of  which  could  be  enforced  only  against  the  property  left 
by  B.  The  decree,  therefore,  could  not  be  executed  against  the  property  inherited 
by  the  sons  from  R. 

Hurry  Mohun  Rai  v.  Goncsh  Chunder  Doss  (4)  distinguished, 

[P.,  17  C.W.N.  337  =  16  Ind.  Cas.  437  ;  R.,  16  B.  233  (237)  ;  22  C.  974  (980)  ;  26   C.  285 
(299)  ;  15  C.P.L.R.  85  (86)  ;  21  Ind.  Cas.  207  (208)  =  19  C.L.J.  72  (74).] 

IN  these  cases  Hem  Chunder  Chowdhry  had  obtained  a  decree  for 
arrears  of  rent  against  (among  others)  one  Brojosundari  Dassia,  the 
daughter  and  heiress  of  one  Rama  Kanto  Majumdar.  Brojosundari  hav- 
ing died,  her  two  sons,  Krishna  Gopal  Majumdar  and  Kristo  Gobind 
Majumdar,  succeeded  to  the  property  of  Rama  Kanto,  their  maternal 

*  Appeals  from  Orders,  Nos.  415  and  421  of  1888,  against  the  orders  of  H.  Peter- 
son, Esq..  Judge  of  Mymensingh,  dated  the  26th  of  July  1888  reversing  the  orders  of 
Baboo  Koruna  Moy  Banerjee,  Subordinate  Judge  of  Mymensingh.  datd  the  10th  of 
April  1888. 

(1)   10  W.R.  360.  (2)  6  M.H  C.  Ap.  9. 

(3)  2  I. A.  275=1  C.  133.  (4)  10  C.  8-23, 
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grandfather,  in  which  Brojosundari,  their  mother,  had  had  a  life  interest, 
and  were  substituted  as  judgment-debtors  in  place  of  Brojosundari.  In 
execution  of  his  decree,  Hem  Chunder  applied  for  attachment  and  sale  of 
a  taluk  other  than  that  in  respect  of  which  the  arrears  had  accrued. 
Krishna  Gopal  and  Kristo  Gobind  objected  to  the  sale  of  a  four-anna 
share  of  the  taluk,  being  the  portion  to  which  they  had  succeeded  as  heirs 
of  Rama  Kanto. 

It  was  found  by  both  the  lower  Courts  that  the  arrears  of  rent 
in  respect  of  which  the  decree  was  obtained  against  Brojosundari  [512] 
had  accrued  during  her  lifetime.  The  Subordinate  Judge  held  that  the 
four-anna  share  was  not  liable  to  be  sold. 

On  appeal  however  the  Judge,  relying  on  the  Full  Bench  case  of 
Hurry  Mohun  Rai  \.  Gonesh  Chunder  Dass  (1),  held  that  the  portion  of 
the  taluk  held  by  Krishna  Gopal  and  Kristo  Gobind  was  liable  to  be  sold 
in  execution  of  the  decree. 

From  this  decision  Krishna  Gopal  and  Kristo  Gobind  brought  separate 
appeals  to  the  High  Court. 

Baboo  Mukunda  Nath  Roy  and  Baboo  Jadub  Chunder  Seal,  for  the 
appellants. 

Baboo  Mohini  Mohun  Roy  and  Baboo  Jogesh  Chunder  Roy,  for  the 
respondent. 

Baboo  Mukunda  Nath  Roy,  for  the  appellants. — The  decree  against 
Brojosundari  was  a  personal  decree  against  her.  The  reversioners  were 
not  parties  to  the  suit  in  which  the  decree  was  obtained.  The  debt  was 
purely  a  personal  debt  of  their  mother,  and  a  purely  personal  decree  was 
obtained.  The  cases  of  Kristo  Moyi  Dossee  v.  Pvasanna  Narayan 
Chowdhry  (2),  Mohima  Chundtr  Roy  Chowdhry  v.  Ram  Kishor  Acharj 
Chowdhry  (3),  Nogendro  Chunder  Ghose  v.  Kaminec  Dossee  (4),  and  Baijuii 
Doobey  v.  Brij  Bhookun  Lall  Awusti  (5)  were  cited. 

The  Full  Bench  case  of  Hurry  Moh mi  Rai  v.  Gonesh  Chunder  Doss  (1) 
is  not  applicable  to  the  present  case. 

Baboo  Mohini  Mohun  Roy,  for  the  respondent,  contended  that  the  pro- 
perty of  the  reversioners  was  liable  to  be  sold  in  execution  of  the  decree, 
and  cited  Tehtck  Chunder  Chuckerbutty  v.  Muddon  Mohun  Joogee  (6)  and 
Anund  Moyee  Dassee  v.  Mohendro  Narain  Dass  (7). 

[813]  The  judgment  of  the  Court  (PRINSEP  and  WILSON,  JJ.)  was  as 
follows : — 

JUDGMENT. 

Decrees  for  arrears  of  rent  were  obtained  against  Brojosundari,  a 
Hindu  widow,  which  are  now  put  into  execution  after  her  death  against 
properties  forming  her  father's  estate  in  which  she  had  only  a  life  interest. 
The  question  raised  on  these  appeals  is,  whether  they  are  decrees  merely 
against  her  personally,  and,  therefore,  to  be  satisfied  out  of  whatever  she 
left  at  her  death,  or  whether  the  estate  which  has  passed  to  the  next  heirs 
is  liable. 

We  are  of  opinion  that  the  principle  laid  down  by  their  Lordships 
of  the  Privy  Council  in  the  case  of  Bijun  Doobey  v.  Brij  Bhookun  Lall 
Awusti  (5)  should  be  adopted,  and  that  the  debt  cannot  be  regarded  as 
other  than  a  personal  debt,  payment  of  which  can  be  enforced  only  against 
the  property  left  by  the  widow.  The  case  decided  by  the  Full  Bench  of 


(1)  IOC.  823.  (2)  6  W.R.  304. 

(4)  11  M.I.A.  241. 

(6)  15  B.L.R.  143  (note)  =  12  W.R.  504. 


(3)   15  B.L.R.  142  (note)  =  23  W.R.  174, 
(5)  2  I. A.  275=1  C.  133, 
(7)  15  W.R.  264, 
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this  Court — Huvvy  Mohwi  Rai  v.  GonesJi  Chimder  Das  (1) — is  not  in 
point,  as  the  debt  of  the  Hindu  widow  was  contracted  under  different 
circumstances,  such  as  were  held  by  the  majority  of  the  Judges  to  bind 
the  ancestral  estate.  We  accordingly  set  aside  the  order  of  the  lower 
Courts  with  costs. 


J.    V.    W. 


Appeals  allowed. 


16  C.  513. 
CRIMINAL  MOTION. 

Before  Mr.  Justice  Mitter  and  Mv.  Justice  Macpherson. 

ABHAYESSARI  DEBI  (Petitioner)  v.  SHIDHESSARI  DEBI 
(Opposite  party)*     [13th  March,  1889.] 

Criminal  Procedure  Code  (Act  X  of  1882),  s.  145 — Dispute  as  to  right  to  collect  rents 
— Tangible  immoveable  Property. 

A  dispute  as  to  the  right  to  collect  rents  is  a  dispute  concerning  tangible 
immoveable  property  within  the  meaning  of  s.  145  of  the  Criminal  Procedure 
Code,  and  the  operation  of  that  section  cannot  be  limited  by  any  rule  which 
would  depend  upon  the  area  of  the  property  in  dispute. 

[514]  Where,  in  such  a  dispute,  which  related  to  two  pergunnahs  comprising 
more  than  three  hundred  distinct  villages,  it  was  admitted  by  the  petitioner  that 
the  opposite  party  had  been  in  possession  by  receipt  of  rent  from  the  tenants  up 
to  a  period  some  three  months  anterior  to  the  institution  of  the  proceeding  but 
she  alleged  that  she  had  succeeded  in  inducing  the  tenants  to  attorn  to  her  by 
payment  of  rent  to  the  officers  appointed  by  her  since  such  period  ;  and  where 
the  Deputy  Commissioner,  after  recording  a  certain  amount  of  evidence,  refused 
to  examine  any  more  witnesses,  on  the  ground  that  the  enquiry  would  extend 
to  an  inordinate  length  and  be  extremely  expensive,  and  passed  an  order  under 
the  section. 

Held,  that  even  though  it  might  be  established  that  the  Deputy  Commis- 
sioner's action  in  excluding  evidence  was  illegal,  it  did  not  follow,  having  regard 
to  the  circumstances  of  the  case,  that  the  High  Court  would  be  justified  in 
exercising  its  revisional  powers. 

Held,  further,  that  a  payment  of  rent  for  a  short  time  to  the  petitioner, 
even  if  proved,  would  not  amount  to  dispossession  of  the  opposite  party.  Sar- 
bananda  Basu  Mozutiidar  v.  Pran  Sankar  Roy  Chowdhuri  (2)  followed. 

[R.,  6  C.W.N.  206  (207)  ;  D.,  23  C.  80  (82,  84).] 

THIS  application  arose  out  of  proceeding  under  s.  145  of  the 
Criminal  Procedure  Code,  instituted  in  the  Court  of  the  Deputy  Commis- 
sioner of  Goalpara,  between  the  two  Ranis  of  the  late  Raja  of  Bijni,  the 
property  in  dispute  consisting  of  two  pergunnahs,  Habraghat  and  Khota- 
ghat,  in  which  there  were  several  hundred  villages  with  a  population  of 
over  100,000  persons,  and  of  which  the  assessment  at  one  time  appeared 
to  have  been  about  two  lakhs  of  rupees.  The  pergunnahs  formed  a 
substantial  portion  of  the  Bijni  Estate,  and  each  of  the  Ranis  claimed  to 
be  entitled  to  succeed  thereto  and  to  possession  thereof  to  the  exclusion 
of  the  other.  The  late  Raja  died  on  the  9th  March  1883,  and  these  pro- 
ceedings were  instituted  on  the  23rd  May  1887. 

Considerable  delay  took  place  owing  to  various  applications  being 
from  time  to  time  made  to  the  High  Court,  and  owing  to  a  Receiver 
of  the  whole  estate  having  been  appointed  by  the  Court  of  first  instance 


*  Criminal  Motion  No.  19  of  1889,  against  the  order  passed  by  G.  Godfrey,    Esq., 
Deputy  Commissioner  of  Goalpara,  dated  the  29th  of  December    1888. 

(1)   10  C.  823.  (2)   15  C.  527. 
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in  a  civil  suit  filed  by  the  second  party.  Ultimately  an  appeal  was 
preferred  to  the  High  Court  against  the  order  appointing  a  Receiver,  and,  as 
the  bearing  of  that  appeal  was  delayed  and  numerous  police  reports  as  to 
the  likelihood  of  a  breach  of  the  peace  occurring  were  made,  the  Deputy 
Commissioner  ordered  these  proceedings  under  s.  145  to  be  continued. 
Ultimately  after  other  applications  to  the  High  Court,  the  Deputy 
[515]  Commissioner  on  the  29th  of  December  1888  passed  an  order 
declaring  Rani  Sidhessari  Debi  to  be  in  possession  of  the  two  pergunnahs 
and  entitled  to  retain  such  possession  until  ousted  by  due  course  of  law, 
and  forbidding  any  disturbance  of  her  possession,  and  ordering  the  second 
party  to  pay  the  cost.  The  main  facts  of  the  case  and  the  various 
proceedings  had  in  the  matter  are  sufficiently  stated  in  the  judgment  of 
the  High  Court.  The  material  portion  of  the  judgment  of  the  Deputy 
Commissioner,  delivered  when  the  order  was  passed,  was  as  follows  : — 

"  The  case  was  instituted  on  the  23rd  May  1887,  and  proceedings 
have  been  delayed  on  account  of  references  to  the  High  Court  on  account 
of  a  Receiver  having  been  appointed  by  the  Judge,  and  the  inability  of  the 
Magistrate  to  go  on  with  the  case  pending  final  orders  regarding  that 
appointment.  The  delay  in  a  case,  which  by  its  very  nature  requires  a 
prompt  order,  is  very  extraordinary  and  very  anomalous. 

"  I  am  asked  by  the  first  party,  Rani  Shidhessari,  or  the  elder  Rani, 
to  find  that  she  was  in  exclusive  possession  of  the  pergunnahs  on  the  date 
of  institution  of  these  proceedings,  and  I  am  asked  by  the  second  party, 
Rani  Abhayessari,  or  the  younger  Rani,  to  find  that  she  was  in  exclusive 
possession  of  the  estate  with  the  exception  of  a  very  few  villages  in  which 
possession  was  divided,  and  of  a  lew  villages  in  which  the  first  party's 
possession  is  admitted.  Possession  I  take  to  be  in  the  main  the  enjoy- 
ment in  whole  or  in  part  of  the  profits  arising  from  the  soil,  notably  the 
rents  paid  by  cultivators.  Evidence  of  receipt  of  rents  has  been  adduced 
by  both  parties,  and  there  is  no  doubt  that  when  these  proceedings  were 
instituted,  many  of  the  ryots  paid  rent  to  the  first  party,  and  many  paid 
rent  to  the  second  party,  and  many  of  course  paid  nc  rents  at  all  to  any 
one. 

"  I  have  nothing  to  do  with  the  means  by  which  possession  was  ob- 
tained by  the  second  party,  or  whether  that  possession  was  wrongful  or 
not,  so  long  as  it  was  a  peaceable  possession. — Ambler  v.  Pushong  (1)  and 
Bunwari  Lall  Missev  v.  Raja  Radha  Pershad  Singh  (2). 

"  Both  parties  have  adduced  the  evidence  of  witnesses  as  to  the  pay- 
ment of  rents,  and  both  have  filed  masses  of  counterfoil  cheque  [516] 
receipts,  amdanis,  and  other  papers  in  support  of  their  respective  conten- 
tions, and  I  have  no  reason  for  discrediting  the  papers  that  have  been  filed. 
Supposing  the  dispossession  of  the  first  party  to  have  been  followed  by 
peaceable  possession  on  part  of  the  second  party,  that  is,  supposing  the  first 
party  could  be  regarded  as  having  been  dispossessed  at  all — it  would  be 
necessary  to  ascertain  the  fact  of  possession  in  all  the  holdings  and 
mouzahs  comprised  in  the  two  pergunnahs.  Such  an  inquiry  would  be 
impracticable  and  hopeless. 

"  Assuming  then,  for  the  sake  of  argument,  that  dispossession  in 
part  followed  by  peaceable  possession  has  taken  place,  I  should  have  to 
look  to  the  question  of  title  >in  order  to  guide  me  to  a  decision,  because 
it  is  quite  impossible  to  ascertain  who  was  de  facto  in  possession  of  each 


(l)  11  C.  365. 


(2)  1  C.L.R,  136. 
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mouzah  and  holding  in  the  estate,  or  else  I  should  have  to  attach  the  whole         1889 
estate  under  s.   146.  MARCH  13. 


"  I  will  refer  to  the  question  of  title  later  on,  suffice  it  to  say,  that 
I  cannot  find  the  second  party  to  have  any  title  to  possession,  still 
less  to  exclusive  possession.  It  is  true  that  the  first  party  cannot 
apparently  recover  rents  from  the  cultivators  that  fell  due  after 
1st  July  1886,  when  the  Assam  Land  and  Revenue  Regulation  came  into 
force  because  she  is  not  registered  under  that  Regulation  but  only  under 
Regulation  VIII  of  1800. — Bvojo  Nath  Chowdhvy  v.  Bivmoni  Singh 
Monipuvi  (1).  Still  she  is  able  to  sue  for  rents  that  were  due  on  the  30th 
June  1886,  and  so  she  had  the  legal  right  to  recover  rents  for  two  years 
when  these  proceedings  commenced.  The  second  party  had  no  such  right 
at  all.  So  far,  therefore,  as  this  right  to  recover  rents  is  an  index  of 
title  and  of  possession,  it  certainly  lies  with  the  first  party  and  not  with 
the  second  party.  The  fact  of  non-registration  under  Regulation  I  of -1886 
is  not,  I  think,  tantamount  to  an  absence  of  possession,  which  is  clearly 
something  more  than  the  legal  right  to  recover  rents  due  from  cultivators. 
I  have  shown  that  such  a  right  does  vest,  to  some  extent,  in  the  first 
party,  and  I  do  not  think  that  I  should  be  justified  in  the  circumstances 
to  proceed  to  attachment  of  the  two  pergunnahs. 

"  It  is  admitted  that,  when  this  case  was  instituted,  the  first  party  was 
the  sole  registered  proprietor  ;  that  all  suits  for  or  against  [517]  the  Bijni 
estate  were  carried  on  in  her  name  ;  that  she  paid  the  Government  revenue 
on  the  estate  and  the  local  rates  ;  that,  prior  to  February  1887,  all  the 
business  of  the  estate  was  managed  by  her  alone,  she  appointed  and  dis- 
missed the  officers  of  the  estate,  issued  parwauas  in  her  own  name  and 
bearing  her  own  seal,  and  that  the  name  of  the  second  party  did  not  enter 
into  any  of  these  proceedings,  and  that  she  alone  was  in  receipt  of  rent 
from  the  royts  ;  also,  that  when  these  proceedings  commenced  she  was  in 
possession  of  the  Rajbari,  of  all  the  moveable  property  left  by  the  deceased 
Raja,  and  of  all  the  old  tahsil  cutcherries  of  the  estate.  The  second  party 
set  up  her  right  to  exclusive  possession  in  February  1887,  and  with- 
out doubt  many  of  the  ryots  went  over  to  her  and  paid  her  rents  and 
presented  her  with  uuzzurs  ;  but  these  ryots  had  up  to  that  time  been 
paying  rent  to  the  first  party  and  the  first  party  has  never  acquiesced  in 
the  change.  All  kinds  of  disturbances  arose  in  consequence  of  the  sub- 
version, as  far  as  it  went,  of  the  existing  order  of  things  ;  so  that  such 
possession  as  the  second  party  obtained  cannot  be  called  a  peaceable 
possession. 

"  On  behalf  of  the  second  party  the  contention  is  raised  that  she  and 
the  first  party  were  joint  proprietors  ;  that  they  were  actually  joined  as 
one  party  in  the  case  under  s.  145,  Criminal  Procedure  Code,  of  Empress 
v.  Chandra  Narayan  Subha  (first  party)  and  Rani  Sidhessari  Debi  and 
Rani  Abhayessari  Debi  (second  party) ;  that  therefore  the  second  party 
had  a  joint  interest  in  all  the  law  suits  in  which  the  estate  was  concerned  ; 
that  all  collections  of  rent  were  made  on  her  behalf  jointly  with  the  first 
party  ;  that  in  fact  the  first  party  was  acting  merely  as  manager  or  head 
of  the  family,  and  that  she  cannot  be  presumed  to  have  been  acting  in  her 
own  sole  interest  or  to  have  a  sole  interest  in  the  estate ;  and  that, 
therefore,  the  possession  of  the  second  party  was  lawful  and  proper  pos- 
session, and  it  is  immaterial  whether  the  first  party  acquiesced  in  it  or  not. 

(1)  15  C.  527. 
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"  On  the  other  hand,  there  are  the  facts  already  referred  to  in  support 
of  the  position  that  the  first  party  was  the  sole  proprietor  ;  and  it  may  be 
stated  that  the  first  party  has  always  admitted  the  second  party's  interest 
in  the  estate  to  the  extent  of  a  right  to  maintenance  out  of  the  funds 
of  the  estate,  but  she  has  never  [518]  admitted  the  position  that  the 
second  party  is  a  co-sharer.  The  point  was  not  raised,  and  was  not 
in  issue  in  the  case  of  Chandra  Narayan  Subha  above  referred  to,  and  so 
it  cannot  be  taken  to  be  res  judicata.  The  two  Ranis  were  at  that  time 
living  amicably  together,  and  so  far  as  the  younger  Rani's  claim  to  main- 
tenance went,  of  course  she  had  an  interest  in  the  estate.  It  is  quite 
probable  that  the  elder  Rani  and  her  advisers  never  supposed  that  the  fact 
of  the  two  names  being  joined  as  one  party  would  ever  give  rise  to  a  claim 
of  co-ownership.  Of  course  there  is  the  well-known  presumption  of  Hindu 
law  that  the  status  of  a  Hindu  family  must  be  presumed  to  be  joint  till 
the  contrary  is  proved,  but  in  this  case  the  family  is  that  of  a  Raja.  The 
registration  of  name  was  effected  by  the  Rani  Sidhessari  as  Pat  Rani.  She 
alone  has  been  recognised  by  Government  as  the  proprietor  of  the  estate. 
She  has  for  years  appeared  before  the  public  in  that  capacity  and  Rani 
Abhayessari  has,  so  to  speak,  been  a  mere  outsider.  In  view  of  all  these 
circumstances,  I  am  unable  to  presume  that  the  interest  of  the  second  party 
in  the  Bijni  estate  was  that  of  a  co-owner,  and  I  cannot  find  that  she  had 
any  right  to  possession  as  against  the  first  party.  To  sum  up,  the  possession 
of  the  first  party  has  been  disturbed  by  the  second  party,  but  that  disturb- 
ance of  possession  has  not  been  acquiesced  in  by  the  first  party,  and  1 
am  not  bound  to  recognise  the  sort  of  ^dispossession  that  has  taken  place. 
But  even  if  the  second  party  has  acquired  partial  possession,  as  indicated 
by  the  enjoyment  of  rents  paid  by  cultivators,  I  cannot  find  that  the 
second  party  has  any  title.  I  find  that  so  far  as  rents  are  concerned,  the 
first  party  was  in  possession  exclusively  up  to  February  1887  ;  that  she 
alone  was  in  possession  on  the  date  of  the  institution  of  these  proceedings 
so  far  as  the  right  to  recover  rent  at  all  may  be  disputed  between  the 
parties, 'that  is,  she  alone  could  recover  the  rents  that  fell  due  before  the  1st 
July  1886.  I  also  find  that  so  far  as  recognition  by  Government  and  the 
payment  of  Government  dues,  the  possession  of  the  Rajbari  and  of  all  the 
old  tahsil  cutcherries  are  an  index  of  possession,  the  first  party  was  in 
possession  when  these  proceedings  commenced. 

"  Lastly,  I  may  say,  that  the  fact  of  ryots  of  the  first  party  going  over 
to  the  second  party,  without  the  consent  and  against  the  will  [519]  of 
the  first  party,  does  not  constitute  an  adverse  possession,  that  as  the  first 
party  never  acquiesced  in  this  attornment  of  her  ryots  her  possession 
never  in  fact  ceased. — Sarbananda  Basu  Mozumdar  v.  Pvan  Sankar  Roy 
Chowdhuri  (1). 

Rani  Abhayessari  Debi,  the  second  party,  being  dissatisfied  with  that 
order,  accordingly  applied  to  the  High  Court,  under  s.  439  of  the  Criminal 
Procedure  Code,  to  send  for  the  record  and  to  set  aside  the  order  upon 
numerous  grounds  the  nature  of  which  appear  sufficiently  for  the  purpose 
of  this  report  in  the  judgment  of  the  High  Court. 

Upon  this  application  a  rule  was  issued  which  now  came  on  for 
hearing. 

Mr.  Woodro/e,  Mr.  Evans,  Mr.  M.  M.  Ghose,  Mr.  A.  M.  Base,  Baboo 
Durga  Mohun  Dass,  Baboo  Ambika  Char  an  Bose,  Baboo  Boikanta  Nath 
Dass  and  Baboo  Chandra  Kanta  Sen,  for  the  petitioner. 

(1)  15  C.  527. 
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The   Advocate-General  ('Sir  G.  C.  Paul),   Mr.  PI.  Bell,   Baboo   Iswar        1889 
Chunder    Chuckerbutty   and    Baboo   Kretanto    Kumar  Bose,    for  the  opposite    MARCH  13. 
party. 

The  natuie  of  the  arguments  advanced  at  the  hearing  of  the  rule 
appear  sufficiently  for  the  purpose  of  this  appeal  from  the  judgment  of  the 
High  Court  (MITTER  and  MACPHERSON,  JJ.)  which  was  as  follows: — 

JUDGMENT. 

This  rule  arises  out  of  a  proceeding  under  s.  145  of  the  Criminal  Pro- 
cedure Code  instituted  in  the  Deputy  Commissioner's  Court  of  Goalpara, 
between  the  two  Ranis  of  the  late  Koomood  Narain  Bhoop,  Raja  of  Bijni. 

It  appears  that  the  aforesaid  Raja  died  on  the  9th  March  1883,  when 
the  second  party,  junior  Rani,  was  about  19  years  of  age.  The  elder  Rani, 
the  first  party,  was  allowed  by  the  authorities  to  assume  management  of 
the  estate  left  by  the  Raja,  which  consisted  of  two  very  extensive  per- 
gunnahs,  viz.,  Habraghat  and  Khotaghat,  comprising  over  300  villages. 
It  is  admitted  that  the  first  party  remained  in  sole  possession  of  the . 
said  two  pergunnahs  from  the  death  of  the  Raja  to  the  month  of 
February  1887  by  receipt  of  rent  from  the  tenants  of  the  said  pergunnahs. 
[520]  The  second  party  lived  in  the  Rajbari  with  the  first  party  till 
August  1886.  About  that  time  there  having  arisen  a  serious  difference 
between  the  two  Ranis,  the  second  party  left  the  Rajbari. 

It  is  alleged  by  the  second  party  that  the  first  party,  for  certain 
reasons  to  which  it  is  not  material  in  these  proceedings  to  refer  in  detail, 
has  no  title  to  the  Raj,  which,  by  the  law  of  inheritance,  vested  in  her 
alone  upon  the  death  of  the  late  Raja. 

It  is  further  alleged  by  the  second  party  that  she,  being  alone  enti- 
tled to  the  whole  Raj.  took  measure  from  the  month  of  February  1887  to 
assume  exclusive  possession  of  the  aforesaid  two  pergunnahs. 

On  the  second  party  attempting  to  take  possession  of  the  two  per- 
gunnahs, the  first  party  made  an  application  to  the  Deputy  Commissioner 
of  Goalpara,  to  institute  proceedings  under  s.  145  of  the  Criminal  Proce- 
dure Code,  alleging  that  there  was  a  likelihood  of  a  serious  breach  of  the 
peace  in  consequence  of  the  endeavours  of  the  amlas  of  the  junior  Rani  to 
collect  rents  forcibly  from  the  tenants.  The  statement  regarding  proba- 
bility of  the  breach  of  peace  was  confirmed  by  many  police  reports. 
Thereupon  the  Deputy  Commissioner  instituted  the  present  proceeding 
on  the  23rd  of  May  1887. 

The  second  party  moved  this  Court  on  the  28th  May  1887  to  set  aside 
the  order  of  the  23rd  May,  on  the  ground  that  there  was  no  valid  reason 
stated  in  it  for  initiating  proceedings  under  s.  145  of  the  Criminal  Procedure 
Code.  A  rule  was  issued  by  this  Court  upon  that  application,  but  it  was 
discharged  on  the  28th  June  1887  on  the  ground  that,  upon  the  materials 
then  before  the  Court,  there  was  nothing  to  show  that  the  Magistrate  had 
no  authority  to  take  proceedings  under  s.  145  of  the  Criminal  Procedure 
Code. 

On  the  19th  July  1887  the  parties  filed  their  written  statements. 
The  second  party  in  her  written  statement,  amongst  other  things,  alleged 
that  she  had  instituted  a  civil  suit  regarding  the  Raj,  and  that 
on  her  application,  dated  the  15th  July  a  rule  had  been  issued  upon 
the  first  party  to  show  cause  why  a  Receiver  should  not  be  appointed 
to  collect  the  rents  and  otherwise  manage  the  estate  left  by  the  late  Raja. 
She  further  [521]  stated  that  she  was  in  exclusive  possession  of  almost 
the  whole  of  the  Pergunnahs  Habraghat  and  Khotaghat,  the  tenants  having 
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of  their  own  accord  and  without  any  coercion  paid  rent  to  the  amlas 
appointed  by  her. 

It  appears  that  the  rule  regarding  the  appointment  of  a  Receiver 
was  disposed  of  by  the  lower  Court  by  an  order  appointing  a  Receiver 
as  prayed  for  by  the  second  party.  Against  that  order  an  appeal  was 
preferred  to  this  Court.  The  Deputy  Commissioner  being  of  opinion 
that  the  appointment  of  a  Receiver  would  do  away  with  the  necessity 
of  the  continuance  of  this  proceeding,  by  an  order  dated  the  13th  of 
August  1887,  suspended  all  further  proceedings  in  it  till  the  disposal  of  the 
appeal  against  the  order  appointing  a  Receiver.  But  the  appeal  not  having 
been  heard,  in  consequence  of  frequent  applications  for  postponements 
and  the  parties  having  in  the  meantime  attempted  to  collect  rents, 
the  Deputy  Commissioner,  on  receipt  of  police  reports  of  the  likelihood 
of  a  breach  ol  the  peace  occurring,  by  an  order  dated  7th  of  May  1888, 
directed  that  the  case  under  s.  145  of  the  Criminal  Procedure  Code  be 
proceeded  with.  Against  that  order  the  second  party  made  an  application 
to  this  Court  on  the  26th  May  1888.  About  that  time  the  second  party 
also  made  another  application  to  this  Court,  praying  that  the  proceeding, 
under  s.  145  of  the  Criminal  Procedure  Code,  be  wholly  set  aside,  as  she 
had  instituted  a  regular  suit  for  the  establishment  of  her  title  to  the  Raj. 
Both  these  applications  were  unsuccessful,  and  this  Court  directed  the 
Deputy  Commissioner  to  proceed  with  the  trial  of  the  proceeding  under 
s.  145  of  the  Criminal  Procedure  Code. 

The  proceedings  being  resumed,  both  parties  cited  numerous  witnesses 
to  prove  their  respective  allegations  of  possession  over  more  than  300 
villages.  But  the  Deputy  Commissioner  being  of  opinion  that  it  was  the 
intention  of  the  Legislature  that  a  proceeding  like  this,  instituted  for  the 
maintenance  of  peace,  should  be  speedily  terminated,  declined  to  examine 
more  than  a  limited  number  of  witnesses  en  each  side.  He  decided  on 
the  evidence  taken  by  him  in  favour  of  the  first  party.  This  rule  was 
issued  on  the  application  of  the  second  party  to  set  aside  the  order  of  the 
Deputy  Commissioner  of  Goal  para  on  various  grounds. 

[522]  The  questions  argued  before  us,  and  which  in  our  opinion  are 
sufficient  to  dispose  of  this  rule,  are  as  follows  : — 

1st. — That  a  single  proceeding  under  s.  145,  Criminal  Procedure 
Code,  was  not  intended  to  be  applicable  to  a  case  like  this  in  which  the 
question  of  disputed  possession  related  to  more  than  300  distinct  villages. 

2ndly. — That  on  the  date  fixed  for  the  filing  of  written  statements, 
the  second  party  was  desirous  of  adducing  evidence  to  prove  that  there 
was  no  likelihood  of  a  breach  of  the  peace,  but  such  evidence  was  illegally 
excluded. 

3rdly. — That  the  lower  Court  acted  illegally  in  declining  to  examine 
more  than  a  limited  number  of  witnesses  on  the  question  of  possession. 

In  dealing  with  these  questions  it  is  to  be  borne  in  mind  that  the 
inquiry,  if  it  had  not  been  limited  in  the  way  in  which  it  was  limited  by 
the  Deputy  Commissioner,  would  have  lasted  for  a  very  long  time,  and 
would  have  been  extremely  expensive  to  both  parties.  That  in  all  proba- 
bility the  civil  suit  would  have  been  decided  before  the  termination  of  this 
proceeding.  That  even  if  it  had  been  decided  before  the  disposal  of  the 
civil  suit,  very  little  advantage  would  have  been  gained  thereby,  as  the 
decree  in  the  civil  suit  would  have  made  the  decision  on  the  question  of 
possession  quite  ineffectual. 

It  seems  to  us,  therefore,  that  even  if  it  be  established  that  the  lower 
Court's  action  in  excluding  evidence  was  illegal,  it  would  by  no  means 


344 


YI1I.] 


G.    CHUNDER    SREEMANY    V.   H.    CHUNDER    IIOLDAR    lg 


524 


follow  that  we  should  be  justified  in  exercising  our  revisional  powers  on 
the  ground  of  illegality. 

But  apart  from  this  consideration  the  objections  noticed  above  are 
not,  in  our  opinion,  such  as  would  warrant  our  interference  with  the  order 
of  the  lower  Court. 

With  reference  to  the  first  two  objections,  it  is  sufficient  answer  to 
them,  that  in  more  than  one  application,  which  was  made  by  the  second 
party  to  this  Court,  in  order  to  set  aside  the  proceeding  of  the  lower 
Court,  these  objections  were  not  taken,  and  the  last  order  made  by  this 
Court  directing  the  lower  Court  to  proceed  with  the  trial  of  this  case  pre- 
cludes her  from  raising  them  now.  It  has  been  decided  by  this  Court 
that  a  proceeding  under  s.  145  is  not  limited  to  disputed  possession  [523] 
between  parties  in  immediate  occupation  of  a  tangible  immoveable  property, 
but  is  intended  to  apply  where  the  disputed  possession  consists  of  receipt 
of  rent  from  tenants  in  actual  possession.  That  being  so,  we  cannot  limit 
its  operation  by  any  rule  which  would  depend  upon  the  area  of  the  property 
in  dispute. 

It  remains  now  to  notice  the  third  objection.  It  seems  to  us  that, 
having  regard  to  the  admission  made  by  the  second  party,  that  the  first 
party  was  in  possession  of  the  two  disputed  pergunnahs  till  the  month  of 
February  1887,  by  receipt  of  rent  from  the  tenants,  it  would  not  have 
affected  the  decision  of  the  case  at  all,  if  it  had  been  established  that  the 
second  party,  as  alleged  by  her,  had  succeeded  in  inducing  the  tenants  of 
almost  the  whole  of  the  pergunnahs  Habraghat  and  Khotaghat  "  to  attorn 
to  her  by  payment  of  rent  to  the  officers  appointed  by  her  between  the 
month  of  February  1887  and  the  following  month  of  May.  when  the  pre- 
sent proceeding  was  instituted."  Such  payment  of  rent  for  a  short  time 
would  not  amount  to  dispossession  of  the  first  party. 

In  this  view  we  are  supported  by  Savbananda  Basn  Mozumdav 
v.  Pran  Sankar  Roy  Chowdhuri  (1). 

We  are,  therefore,  of  opinion  that  this  rule  must  be  discharged,  and 
it  is  accordingly  discharged. 


H.  T.  H. 


Rule  discharged. 
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APPEAL  FROM  ORIGINAL  CIVIL. 

Before  Sir.    W.  Comtr   Pethevain,  Knight.  Chief  Justice,  and 
Mr.  Justice   Wilson. 

GOPAL  CHUNDER  SREEMANV  (Plaintiff)  v.   HEREMBO  CHUNDER 
HOLDAR  AND  OTHERS  (Defendants).*      [18th  March,  1889.] 

Mortgage — Priority  of  mortgage — Intention  of  preserving  a  prior  security  presumed 
— Mortgagee — Mortgagor. 

On  the  29th  November  1882  H  mortgaged  to  the  plaintiff  his  one-third  share 
in  a  house  and  garden  to  secure  Rs.  1 ,000  with  interest  at  12  per  cent. 

On  the  3rd  January  1884  H  mortgaged  his  one-third  share  in  the  same  house  to 
a  third  person  to  secure  Rs.  1,000  with  interest  at  18  per  cent. 

[5211  On  the  14th  May  1884  H  and  his  ttvo  brothers  mortgaged  to  the  plaintiff 
the  entirety  of  the  said  house  and  garden  to  secure  Rs.  2,400  with  interest  at 
18  per  cent. 

*  Original  Civil  Appeal,  No.  29  of  1888,  against  the  decree  of  Mr.  Justice  Trevelyan, 
dated  the  2ist  of  August  1888, 

(1)  15  C.  527. 
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This  last  mortgage  recited  the  mortgage  of  the  29th  November  1882,  and  a 
further  loan  of  Ks.  100  by  the  plaintiff  to  H ,  and  contained  the  following  clause, 
"  Now  in  order  to  liquidate  the  said  debt,  and  on  account  of  our  necessity,  we 
three  brothers  do  this  day  mortgage  to  you  whatever  right,  title  and  interest  we 
have  in  the  said  two  premises  and  take  the  loan  of  Rs.  3, 400  ;  out  of  this  money 
we  have  also  liquidated  the  said  debt,  therefore,  for  interest  of  the  said  money, 
we  are  paying  at  the  rate  of  Re.  1-8  per  month. 

Held,  that  the  transaction  of  the  14th  May  1884,  did  not  amount  to  payment 
of  the  original  debt,  but  was  in  reality  a  further  advance  and  a  fresh  security 
for  both  the  old  debt  and  the  fresh  advance,  on  different  terms  as  to  interest, 
the  old  debt  remaining  untouched;  but  that  even  had  the  original  debt  been 
s-itisfied  thereby,  that  fact  would  not  have  necessarily  destroyed  the  security, 
the  presumption  being,  unless  an  intention  to  the  contrary  were  shown,  that  the 
plaintiff  intended  to  keep  the  security  alive  for  his  own  benefit. 

Gokaldas  Gopaldas  v.  Puraninal  Premsukhdas  (1)  followed  in  principle. 

[Appr.,  23  C.  790  (793)  ;  R.,  35  M.  642  (647)  =  11  Ind.  Cas.  865  =  21  M.L.J.  811  = 
10M.L.T.  169=(191  )  M.W.N.24  (28)  ;  12  C.P.L.R.  70  (72)  ;  18  Ind  Cas  487 
(488)  ;  36  C,  193  (216)  =  5  C.L.J.  611  (630).] 

ON  the  29th  November  1882,  Herembo  Chunder  Holdar  mortgaged 
to  Gopal  Chunder  Sreemany,  under  a  Bengali  instrument  of  mortgage,  an 
undivided  one-third  share  in  the  house  and  premises  No.  15,  Nimoo 
Gossain's  Lane  in  the  town  of  Calcutta,  and  of,  and  in,  a  certain  rent-free 
garden  in  the  24  Pergunnahs,  to  secure  the  repayment  of  Rs.  1,000  with 
interest  at  12  per  cent,  per  annum.  On  the  3rd  January  1884,  Herembo 
Chunder  Holdar  granted  a  mortgage  of  his  one-third  share  in  the  said 
house  to  Bindobashinee  Dossee  to  secure  the  repayment  of  Rs.  1,000 
with  interest  at  18  per  cent,  per  annum.  Bindobashinee  Dossee  brought 
a  suit  on  this  last  mortgage  against  Herembo  Chunder  Holdar  alone,  and 
obtained  therein,  on  the  26th  November  1886,  a  decree  directing  the 
repayment  of  the  sum  secured  with  interest  and  costs,  and  in  default 
directing  the  mortgaged  premises  to  be  sold. 

Prior  to  the  14th  May  of  1884  (at  which  date  Gopal  Chunder  Sreemany 
had  received  no  notice  of  the  mortgage  to  Bindobashinee  Dossee),  Herembo 
Chunder  Holdar,  being  unable  to  repay  to  Gopal  Chunder  Sreemany  the 
amount  due  upon  his  first  mortgage,  applied  to  him  to  continue  the  said 
loan  and  to  make  further  advances,  which  the  said  Gopal  Chunder  Sree- 
many agreed  to  do,  provided  that  Sarat  Chunder  and  Benayak  Chunder 
Holdar,  [525]  the  owners  of  the  remaining  two-third  shares  in  the  said  pro- 
perties, would  join  in  giving  to  him  the  security  of  their  shares  ;  and  on  the 
1 4th  May  1884  Herembo  Chunder,  Sarat  Chunder  and  Benayak  Chunder 
Holdar  mortgaged  to  Gopal  Chunder  Sreemany  their  shares  in  the  said 
house  and  garden  to  secure  the  repayment  of  Rs.  3,400  with  interest  at  18 
per  cent,  per  annum. 

This  latter  mortg  ige  (which  was  a  Bengali  mortgage),  after  reciting 
the  mortgage  of  the  29th  November  1882,  and  the  fact  that  a  further 
advance  of  Rs-  100  had  been  made  to  Herembo  Chunder,  ran  as  follows  : 
11  In  order  to  liquidate  the  said  debt,  and  on  account  of  other  necessities 
of  ours,  we  three  brothers  do  this  day  mortgage  to  you  whatever  right, 
title,  and  interest  we  three  brothers  have  in  the  said  two  properties  and 
take  the  loan  of  Rs.  3,400  ;  out  of  this  money  we  have  also  liquidated 
the  said  debt."  The  mortgage  of  the  29th  November  1882,  however,  was 
never  in  reality  paid  off  and  it  remained  uncancelled  in  the  hands  of 
Gopal  Chunder  Sreemany. 


(1)  IOC.  1035. 
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On  the  llth  September  1888  Gopal  Chunder  Sreemany  brought  a 
suit  on  the  mortgage  of  the  14th  May  1884,  making  Herembo  Chunder 
Holdar,  his  two  brothers,  and  Bindobashinee  Dossee,  defendants,  praying 
that  the  mortgage  of  the  14th  May  1884  might  be  declared  to  have 
priority  over  the  mortgage  of  Bindobashinee  Dossee,  and  that  an  account 
might  be  taken  of  what  was  due  to  him  under  the  two  mortgages  of 
the  29th  November  1882  and  the  14th  May  1884,  and  that  Bindobashinee 
Dossee  might  be  restrained  from  proceeding  under  the  decree  obtained  by 
her. 

The  Holdar  defendants  put  in  written  statements,  which,  however, 
set  up  no  real  defence ;  and  Bindobashinee  Dossee  contended  that,  upon 
the  proper  construction  of  the  mortgage  of  the  14th  May  1884,  the  prior 
mortgage  of  the  29th  November  188^  was  extinguished  ;  and  she  con- 
tended that  her  mortgage  should  have  priority  over  the  mortgage  of  the 
14th  May  1884. 

TREVELYANT,  J. — The  only  real  question  in  this  case  is  whether  by 
taking  a  subsequent  mortgage  the  plaintiff  has  lost  his  security  under 
his  first  mortgage.  (Here  followed  the  facts  as  set  out  above.) 

[526]  The  plaintiff  is  taking  a  new  security  from  his  original  mort- 
gagor and  others  ;  the  interest  charged  is  different.  The  new  mortgage 
states  that  the  debt  has  been  paid  off.  The  old  deed  remains  with  the 
mortgagee,  but  only  as  one  of  the  title  deeds  ;  this  is  clear  from  the  schedule 
of  title  deeds  which  includes  it,  and  describes  it  as  being  paid  in  full.  A 
comparison  of  this  schedule  with  the  schedule  of  the  first  mortgage,  shows 
that  this  is  one  of  the  bonds  described  in  the  schedule  of  the  second 
mortgage  as  having  been  paid  in  full. 

This  suit  is  brought  for  the  purpose  of  declaring  that  the  plaintiff's 
mortgage  has  priority  over  the  mortgage  of  Bindobashinee. 

Mr.  Sale,  for  the  plaintiff,  has  cited  several  cases,  all  of  which  1  have 
considered.  They  are  mostly  cases  of  third  mortgagees  or  purchasers  of 
the  equity  of  redemption,  paying  off  the  first  mortgagees.  As  pointed  out 
in  the  case  of  Gopec  Bundhoo  Shantni  Mo/iapattur  v.  Kallypndo  Bauer jee  (1), 
the  question  is  one  of  intention  ;  in  that  case  the  Judges  relied  upon 
the  fact  that  the  original  bond  remained  in  the  hands  of  the  creditor,  but 
in  this  case  it  only  remained  as  one  of  the  title  deeds.  It  seems  .to  me 
quite  clear  the  parties  intended  that  the  first  mortgage  should  be  wiped 
out  altogether  by  the  subsequent  mortgage  in  favour  of  the  plaintiff. 

If  that  was  their  intention,  they  could  not  have  expressed  it  in 
clearer  language.  There  is  the  statement  that  the  new  loan  is  taken  to 
liquidate  the  former  debt.  There  is  the  statement  that  the  old  debt  has 
been  paid,  and  we  find  the  old  bond  in  the  list  of  the  title  deeds,  with  a 
statement  that  it  has  been  paid  in  full.  In  this  state  of  facts  it  is 
impossible  to  say  that  the  original  security  remained.  A  new  contract 
of  an  entirely  different  description,  and  with  a  different  rate  of  interest, 
was  made  with  new  persons.  I  think  the  intention  is  clear,  and  must 
declare  that  the  plaintiff's  first  mortgage  has  no  priority  over  the  defend- 
ant Bindobashinee's  mortgage.  1  must  dismiss  this  suit,  and  the  plaintiff 
must  pay  Bindobashinee's  costs. 

The  plaintiff  appealed. 

Mr.  Phillips  and  Mr.  Sale,  for  the  appellant. 

[527]  Mr.  Bonnevjee,  Mr.  Garth  and  Mr.  Pogost,  for  the  respondents. 

(1)  23  W.R.  338. 
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Mr.  Phillips. — The  question  is  whether  the  first  mortgage  is  extin- 
guished. There  is  no  evidence  of  express  intention  either  one  way  or  cne 
other,  I  submit  the  first  mortgage  was  kept  alive.  The  plaintiff  made 
further  advances  and  naturally  required  a  better  security  ;  and  the  fact  of 
taking  a  second  mortgage  did  not  show  that  he  meant  to  lose  any 
advantage  he  might  have  had  under  his  first  mortgage.  There  is  a  broad 
distinction  between  the  case  of  a  purchaser  of  an  equity  of  redemption  and 
a  mortgagee.  Slight  evidence  suffices  to  keep  on  foot  the  prior  charge. 
Gokaldas  Gopaldas  v.  Pmanmal  Premsukhdas  (1). 

The  nearest  case  on  the  facts  is  that  of  Golaknath  Missev  v.  Lalla 
Pvem  Lai  (2),  but  the  present  case  is  even  stronger  than  that,  as  here  the 
plaintiff's  interest  was  raised,  whilst  in  that  case  it  was  diminished. 

The  case  of  Adams  v.  Angell  (3)  is  not  so  strong  as  the  present  case, 
as  it  was  a  case  of  a  mortgagee  purchasing  the  equity  of  redemption.  The 
rule  applicable  to  such  cases  as  the  present  is  laid  down  in  Dart's  Vendors 
and  Purchasers,  1041;  Phillips  v.  Gutteridge  (4);  Gangadhava  v.  Siva- 
rama  (5) ;  Dnllabhdas  Devchand  v.  Lakshmandas  Sanipchand  (6). 

The  Court  below  has  not  only  disallowed  priority  to  the  plaintiff's 
mortgage,  but  has  dismissed  the  suit  altogether,  which  is  clearly  wrong 
as  regards  the  mortgagors,  and  has  also  refussd  ths  pliintiff  an  account. 

Mr.  Bonnevjee,  for  the  respondents,  contended  that  the  second 
mortgage  clearly  showed  the  intention  of  giving  up  the  first  security,  and 
cited  Avcrrall  v.  Wade  (7). 

The  judgment  of  the  Court  (PETHEKAM,  C.  }.,  and  WILSON,  J.)  WHS 
as  follows  : — 

JUDGMENT. 

This  suit  has  been  brought  to  have  it  declared  that  two  mort- 
gages, dated  the  29th  of  November  1882  and  the  14th  May  1884, 
[528]  in  favour  of  the  plaintiff,  have  priority  over  a  mortgage,  dated  3rd 
of  January  1884,  in  favour  of  the  defendant,  Bindobashinee  Dossee,  and 
to  realize  such  two  mortgages  by  bringing  the  mortgaged  property  to  sale. 
The  facts  are  as  follows  :  On  the  29th  of  November  1882,  Herembo 
Chunder  Holdar,  one  of  the  defendants,  mortgaged  his  one-third  share  of 
a  house  in  Calcutta  and  a  garden  in  the  24-Pergunnahs  to  the  plaintiff  to 
secure  Rs.  1,000  and  interest  at  12  per  cent. 

On  the  3rd  of  January  1884,  Herembo  Chunder  Holdar  mortgaged 
his  one-third  share  of  the  Calcutta  house  to  the  defendant  Bindobashinee 
Dossee  to  secure  Rs.  1,000,  with  interest  at  18  per  cent. 

On  the  14th  of  May  1884  the  defendants,  Herembo  Chunder  Holdar, 
Surut  Chunder  Holdar,  and  Benayak  Chunder  Holdar,  mortgaged  the  whole 
sixteen  annas  of  the  two  properties,  included  in  the  mortgage  of  the  29th 
November  1882,  to  the  plaintiff,  to  secure  Rs.  3,400  and  interest  at 
18  per  cent. 

This  last  mortgage  recites  the  mortgage  of  the  29th  November  1882, 
and  a  further  loan  by  the  plaintiff  to  Herembo  Chunder  Holdar  of  Rs.  100, 
and  proceeds, ' '  Now  in  order  to  liquidate  the  said  debt,  and  on  account  of 
other  necessities  of  ours,  we  three  brothers  do  this  day  mortgage  to  yoir 
whatever  right,  title  and  interest  we  three  brothers  have  in  the  said  two 
properties  and  take  the  loan  of  Rs.  3,400  ;  out  of  this  money  we  have 
also  liquidated  the  said  debt,  therefore,  for  interest  of  the  said  money,  we 


(1)  IOC.  1035.  (2)  3C.307. 

(4)  4  De  G.  and  J.  531.  (5)  8  M.  246. 

(7)  L.  &  G.  (temp.  Sug.),  252. 


(3)  L.R.  5Ch.  D.  634  (641). 
(6)  10  B.  88. 
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will  pay  at  the  rate  of  1-8  per  mensem,  and  within  12  months  from  this 
day's  date,  we  will  repay  the  whole  amount  in  full,  principal  as  well  as 
interest." 

Upon  these  facts,  Mr.  Justice  Trevelyan  has  dismissed  the  suit  alto- 
gether,  holding  that  by  the  transaction  of  May  24th,  1884,  the  debt  of 
November  29th,  1882,  was  paid  off,  and  the  security  created  by  the  deed 
of  that  date  satisfied  and  cancelled.  It  has  been  argued  before  us  that, 
looking  at  the  real  nature  of  the  transaction,  it  did  not  amount  to  pay- 
ment of  the  original  debt,  but  was  in  fact  a  further  advance  and  a  fresh 
security,  and  that  even  if  the  effect  of  the  transaction  was  that  the  original 
debt  was  paid,  that  did  not  necessarily  destroy  the  security,  the  real  [529] 
test  being  what  must  the  plaintiff  be  presumed  to  have  intended  to  do 
under  the  circumstances  if  he  had  known  all  the  facts. 

It  was  also  contended  that  if  the  defendants'  contention  was  correct, 
the  suit  should  not  have  been  dismissed,  as  the  plaintiff  must  be  entitled, 
in  any  case,  to  some  relief  in  the  suit.  In  our  opinion,  all  these  arguments 
are  valid  and  must  be  given  effect  to,  and  we  are  unable  to  agree  with 
Mr.  Justice  Trevelyan  in  the  conclusion  at  which  he  has  arrived. 

Looking  at  the  construction  of  the  deed  of  May  1884,  we  do  not  think 
the  transaction  amounted  to  payment  of  the  original  debt  ;  but  looking 
at  what  was  done  in  fact,  and  not  to  mere  words,  we  think  that  it 
was  in  reality  a  fresh  advance  upon  fresh  security  being  given  for  both 
the  old  debt  and  the  fresh  advance,  and  upon  a  fresh  arrangement  being 
made  as  to  interest,  but  that  the  old  security  for  the  old  debt  remained 
untouched.  Even  if  this  were  not  so, and  the  old  debt  was  paid  by  the  new 
transaction,  the  cases  of  Phillips  v.  Gutteridge  (1),  Adams  v.  Angell  (2), 
Gokaldas  Gopaldas  v.  Puninmal  Premsukhdas  (3)  and  Golnck  Nath  Missev 
v.  Lalla  Pram  Lai  (4)  show  that  that  would  not  necessarily  destroy  the 
security  :  but  that  if  there  was  nothing  fo  show  a  contrary  intention,  the 
creditor  must  be  presumed  to  have  intended  to  keep  the  security  alive  for 
his  own  protection.  We  can  see  nothing  in  this  case  to  indicate  a  con- 
trary intention  on  his  part,  and  we  think  that  the  plaintiff  here  must  be 
presumed  to  have  had  such  an  intention,  and  that  in  either  view  the 
security  of  November  29th,  1882,  is  still  subsisting,  and  the  plaintiff  is 
entitled  to  a  declaration  that,  notwithstanding  what  has  taken  place,  his 
mortgage  of  November  29th,  1882,  has  priority  over  that  of  January  3rd, 
1884,  in  favour  of  the  defendant  Bindobashinee  Dossee. 

An  account  will  be  taken  of  what  is  due  for  principal  and  interest 
under  the  mortgage  of  November  29th,  1882,  and  of  what  is  due  for  princi- 
pal and  interest  under  the  mortgage  of  May  14th,  1884,  and  it  will  be 
declared  that  the  amount  due  under  the  first  mortgage  is  a  first  charge 
upon  the  property  mentioned  in  that  mortgage,  and  that  the  amount  due 
on  the  mortgage  [530]  of  May  the  14th,  1884,  is  a  charge  upon 
the  whole  of  the  property  mentioned  in  that  mortgage,  subject  to 
a  charge  in  favour  of  the  defendant  Bindobashinee  Dossee  for  the  amount 
due  for  principal  and  interest  under  her  mortgage  upon  Herembo  Chunder 
•  Holdar's  one-third  share  of  the  house  in  Calcutta,  and  that  the  plaint- 
tiff  do  sell  the  properties  not  included  in  such  last  mentioned  mortgage 
first. 

In  taking  the  accounts  as  between  the  mortgagors  and  the  mortgagee, 
the  amount  found  to  be  due  under  the  mortgage  of  November  29th,  1882, 
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minus  the  interest  from  November  29th,  1882,  and  May   14th,    1884,    must 
be  deducted  from  the  amount  found  to  be  due  under  the  mortgage  of   that 
.  date    in    order    to   arrive   at   the   sum    now   due  from  the  mortgagors,  the 

APPEAL     Holdars,  to  the  plaintiff,  and  for  which  he    is  entitled  to   bring    the    mort- 

ORIGINAL  gaged  Pr°Perties  to  sale- 

C1VIL  The  plaintiff  will  be  entitled  to  add    his    costs   to   his    mortgage   and, 
'  under    the   circumstances  of  the  case,  the  costs  of  the  defendant,  Bindoba- 

16  C.  523.  shinee  Dossee,  should  also  be  added  to  her  mortgage. 

Appeal  allowed. 

Attorney  for  the  appellant :  Baboo  AT.  C.  Bural. 
Attorney  for  the  respondents  :  Mr.  C.  N.  Manuel. 

T.  A.  P. 


16  C.  530(F.B.). 
FULL  BENCH. 


Before  Sir  W.  Comer  Petheram,  Kt.t  Chief  Justice,  Mr.  Justice 

Mitter,  Mr.  Justice  Prinsep,  Mr.  Justice  Wilson  and  Mr. 

Justice  Tottenham. 


JOGGOBUNDHU    MlTTER    (Plaintiff)   7'.    PUKXANUXD    GOSSAMI    AND 

ANOTHER  (Defendants).  *      [21st  March,  1889.] 
Limitation  Act  (XV  of  1887J.  sch.  ii,  art.  142 — Symbolical  possession. 

On  the  7th  November  186S,  certain  property  was  purchased  by  one  Gopal 
Dass  E3anerjee  at  a  sale  held  in  execution  of  a  decree  obtained  against  one 
Jogodanund  Gossami.  On  the  Sth  January.  1873.  the  purchaser  obtained  a  [531 J 
sale  certificate,  and,  on  the  )0th  August  1873,  was  put  into  symbolical  possession 
of  the  property  through  the  Court. 

On  the  3rd  March  1875  the  plaintiff,  in  execution  of  a  decree  obtained  against 
Gopal  Das  Banerjee,  purchased  this  property,  symbolical  possession  of  the  pro- 
perty being  given  to  him  by  the  Court  on  the  31st  March  1875. 

On  the  7th  August  1885  the  plaintiff  brought  this  suit  to  recover  possession  of 
this  property,  alleging  that  he  had  been  dispossessed  therefrom  on  the  13th  July 
1885  by  the  defendant  No.  2,  wlio  had  taken  an  izara  of  the  property  from  the  son 
of  Jogodanund.  -  The  defence  set  up  was  limitation. 

Held,  that  on  the  principle  laid  down  injuggobundhu  Mukerjee  v.  Rain  Cfiun- 
.  der  Bysack  (1)  the  suit  was  not  barred. 

Krishna  Lai  Dutt  v.  Radha  Krishna  Surkhel  (2)  overruled. 

[F.,  19  A.  499  (50l)  =  (1897)  A.W  N.  127  ;  Appr.,  24  C.  715  (717)  ;  R..  16  B.  722  (728)  ; 
19  B.  620  (624)  ;  21  B.  9«  (101)  ;  25  B.  275  (278)  =  2  Bom.  L.R.  1021  ;  36  B. 
373  (376)  =  14  Bom.  L.R.  115  =  14  Ind.  Cas.  447  (448))  ;  27  C.  714  (720)  ;  27  M. 
261  (268)  ;  12  C  L.J.  378  =  6  Ind.  Cas.  467  ;  18  P.L.R.  1914  =  21  Ind.  Cas.  972 
(974)  =  19  P.W.R.  1914  ;  Expl.,  6  C.L.J.  472  (481)  ;  D..  18  C.  520  (525)  ;  7  C.L. 
J.  560  (562)  =  12  C.W.N.  617.] 

THIS  was  a  reference  to  a  Full  Bench  made  by  Petharam,  C.  J.,  and 
Trevelyan,  J.,  on  the  9th  March  1889  ;  the  referring  order  was  as  follows  : — 

"  The  land  in  dispute  originally  belonged  to  one  Jogodanund  Gossami. 
In  execution  of  a  decree  against  him,  it  was  sold  on  the  7th  November 

*  Full  Bench  on  Appellate  Decree,  No.  2321  of  1887.  againsl  the  decree  of 
H.  Mathews,  Esq.,  Officiating  District  Judge  of  Nuddea.  dated  5th  August  1887,  rever- 
sing the  decree  of  Babu  Nuffer  Chunder  Bhutto,  Subordinate  Judge  of  that  district 
dated  the  22nd  September  1386. 

(1)  5  C.  584.  (2)    10  C.  402. 
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1868  to  one  Gopal  Das  Banerjee.  Gopal  Das  Banerjee  obtained  a  sale 
certificate  on  the  8th  January  1873,  and,  on  the  10th  August  of  the  same 
year,  obtained,  through  the  Court,  what  is  called  symbolical  possession, 
that  is,  delivery  was  made  in  accordance  with  s.  319  of  the  Civil  Pro- 
cedure Code.  The  land  was  then,  and  has  since  been,  in  the  possession 
of  tenants.  Neither  Gopal  Das  nor  the  plaintiff  has  obtained  possession 
of  the  property  in  any  other  way.  On  the  3rd  March  1875  the  plaintiff 
purchased  this  property  at  a  sale  held  in  execution  of  a  decree  obtained 
against  Gopal  Das,  and,  on  the  31st  March  1875,  obtained  symbolical 
possession. 

"  This  suit  is  brought  on  the  7th  August  1885,  against  Purnanund 
Gossami,  the  son  of  Jogodanund,  who  has  died,  and  a  person  who  has 
taken  an  izara  from  Purnammd. 

"  The  lower  appellate  Court,  relying  on  the  authority  of  the  case  of 
Krishna  Loll  Dutt  v.  Radha  Krishna  Snrkhel  (1),  has  held  that  the  suit 
is  barred  by  limitation  under  the  provisions  of  art.  138  of  the  second 
schedule  of  the  Limitation  Act,  and  has  not  considered  the  other  questions 
in  the  case. 

[532]  As  we  have  doubts  as  to  the  correctness  of  the  decision  in  the 
above  cited  case,  we  refer  to  the  Full  Bench  the  question  whether  the 
suit  it  barred  ? 

" The  following  cases  were  also  cited  to  us:  " Juggobimdhu  Mukerjee 
v.  Ram  Chnndev  Bysack  (2),  Lohessnr  Koev  v.  Purgun  Roy  (3),  Shama 
Char  an  Chatteyji  v.  Madhub  Chandra  Mookerjee  (4)  and  Uma-  Shankar  v. 
Kalka  Prasad  (5)." 

Baboo  Mohesh  Chnndev  Chowdhry,  for  the  appellant,  contended  that 
the  suit  was  not  barred,  referring  to  Juggobundhu  Mukerjee  v.  Ram  Chun- 
dcr  Bysack  (2),  Lokessur  Koev  v.  Pur  gun  Roy  (3),  and  Shama  Char  an 
Chattevji  v.  Madhub  Chandra  Mookc-rji  (4). 

Baboo  Hem  Chunder  Banerjee,  for  the  respondents,  contended  that 
neither  the  plaintiff  nor  his  predecessor  in  title  had  ever  enjoyed  posses- 
sion of  the  property,  and  therefore  the  suit  was  barred  ;  that  the  symboli- 
cal possession  given  to  Gopal  Dass  and  the  plaintiff  would  not  disturb 
the  possession  of  Jogodanund  ;  and  referred  to  Krishna  Lull  Dtttt  v.  Radha 
Krishna  Surkkel  (1)  and  Uma  Shankar  v.  Kalka  Prasad  (5). 

The  opinion  of  the  Court  (PETHERAM,  C.  J,  MITTER,  J.,  PRINSEP,  J., 
WILSON*,  J.,  and  TOTTENHAM,  J.)  was  as  follows  : — 

OPINION. 

The  question  referred  to  the  Full  Bench  is  stated  in  these  words  :  "  Is 
this  suit  barred  by  limitation  ?  "  And  the  reason  for  the  reference  is  that 
the  learned  Judges  doubt  the  correctness  of  the  case  of  Krishna  Lall  Dutt 
v.  Radha  Krishna  Surkhel  (1),  followed  by  the  lower  appellate  Court  in 
the  present  case. 

The  suit  was  brought  to  recover  possession  of  a  4-annas'  share  of 
Mouzah  Mukannagur,  upon  the  allegation  that  the  defendant  No.  2  had 
dispossessed  the  plaintiff  on  the  31st  of  Assar  1292  (which  was  some  day 
in  July  1885)  ;  and  the  suit  was  instituted  on  the  7th  of  August  following. 
The  plaintiff's  case  was  that  he  had  purchased  the  property  at  auction  in 
execution  of  his  own  decree  against  one  Gopal  Das  Banerjee  on  the  3rd  of 
March  1875  ;  that  he  had  obtained  possession  through  the  Court,  and 
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had  enjoyed  possession  by  the  receipt  rent  until  disturbed  and  ultimately 
ousted  by  the  defendant  No.  2. 

[533]  Gopal  Das  Banerjee  had,  it  was  alleged,  acquired  the  property 
by  purchase  at  auction  in  execution  of  a  decree  against  Jogodanund 
Gossami  on  the  8th  of  January  1873,  and  had  obtained  possession  through 
the  Court  on  the  10th  of  August  of  that  year. 

Among  the  pleas  raised  by  the  defendants  was  that  of  limitation  ;  for 
it  was  contended  that  the  plaintiff,  who  had  purchased  the  property  in 
1875,  had  never  enjoyed  nny  possession  of  it ;  and  that  his  predecessor 
in  title,  Gopal  Das  Banerjee,  had  likewise  failed  to  obtain  any  real  pos- 
session. The  defendants  are  two  in  number,  the  first  being  the  son  of 
Jogodanund  Gossami,  whose  interest  in  the  property  was  sold  in  execution 
of  a  decree  in  1868  ;  and  the  second  being  a  person  claiming  possession  as 
izaradar  under  him. 

On  the  point  of  limitation  the  defendants'  case  is  that  the  possession 
of  Gossami  was  never  disturbed  by  the  execution  proceedings  either  against 
Jogodanund  or  against  Gopal  Das  Banerjee.  The  Courts  below  have 
negatived  the  plaintiff's  allegation  that  he  ever  had  substantial  possession 
of  the  property. 

The  question,  therefore,  whether  the  present  suit  is  barred  by  limita- 
tion or  not  depends  upon  the  legal  effect  to  be  given  to  the  symbolical 
possession,  as  it  is  called,  obtained  on  the  10th  of  August  1873  by  Gopal 
Das  Banerjee  as  against  the  father  of  defendant  No.  1  ;  for  this  suit  was 
instituted  within  12  years  of  that  date. 

The  symbolical  possession,  obtained  by  the  plaintiff  in  1875,  would 
not  affect  the  defendants  who  were  not  parties  to  the  execution  proceed- 
ings against  Gopal  Das  Banerjee. 

We  are  of  opinion  that  the  rule  laid  down  in  the  Full  Bench  case  of 
Jnggobundhu  M  niter jee  Y.  Ram  Chunder  Bysack  (1),  is  applicable  to  this 
case,  and  that  its  application  saves  the  suit  from  the  bar  of  limitation. 
That  was  a  suit  in  which  the  assignee  of  a  decree  for  possession  of  certain 
immoveable  property  had  been  put  in  formal  possession  by  process  of 
execution  under  s.  224  of  Act  VIII  of  1859,  and  had  then  sold  his  interest 
to  the  plaintiffs,  who  had  since  been  unable  to  obtain  possession,  and  sued 
to  recover  it  from  the  original  defendant.  The  Full  Bench  held  that  the 
sympolical  possession  obtained  by  the  plaintiff's  vendor  was  effective  as 
against  the  judgment-debtor,  defendant,  and  that  [534]  the  suit  brought 
against  him  within  12  years  of  that  event  was  not  barred  by  limitation. 

In  the  present  case  the  Court  of  first  instance  held, — and  we  think 
rightly  held, — that  the  principle  there  laid  down  as  to  symbolical  posses- 
sion obtained  by  the  decree-holder  under  his  decree,  is  equally  applicable 
to  the  case  of  a  purchaser  at  auction  in  execution  of  a  decree.  It  is  the 
only  mode  in  which  the  Court  can  give  the  purchaser  possession,  and  as 
against  the  judgment-debtor  it  is  effective  for  all  purposes. 

The  case  noticed  by  the  Division  Bench  which  referred  this  question 
to  the  Full  Bench,  Krishna  Lull  Dutt  v.  Radha  Krishna  Surkhel  (2),  was 
decided  without  reference  to  the  earlier  Full  Bench  case  which  was 
apparently  not  brought  to  the  notice  of  the  Judges. 

By  applying  the  principle  laid  down  by  the  Full  Bench  in  Juggo- 
bundhn  Mukerjee  v.  Ram  Chitnder  Bysack  (1)  we  find  that  the  judgment- 
debtor  was  actually  in  possession  on  the  10th  August  1873,  and  was 


(l)  5  q.  584. 


(2)   10  C.  402, 
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entitled  to  be  in  possession  again    from  that  or  any  subsequent  date  when 
he  was  dispossessed  by  the  previous  owner. 

The  present  suit  having  been  instituted  within  12  years  of  the  10th 
of  August  1873,  our  answer  to  this  reference  must  be  that  the  suit  is  not 
barred  by  limitation. 

The  result  is  that  the  decree  of  the  lower  appellate  Court  must  be  set 
aside  and  the  case  must  go  back  to  be  determined  on  the  merits. 

T.  A.  P. 


16  C.  535  =  13    Ind.  Jur.  458. 
[535]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Tottenham  and  Mr.  Justice  Banerjee. 


BAIJNATH  SAHAI  (Petitioner)  v.  MOHEEP   NARAIN  SINGH 
AND  OTHERS  (Objectovs).  *    [28th  March,  1889.] 

Civil  Procedure  Code  (Act  X/V  of  1882),  ss.  244  (c),  293— Question  for  Court  execu- 
ting decree — Defaulting  purchaser  answering  for  loss  by  re-sale — Description 
of  property  at  sale  and  re-sale,  Difference  of — Regular  suit. 

An  appeal  will  lie  against  an  order  made  under  s.  293  of  the  Code  of  Civil 
Procedure — Srec  Narain  Mitter  v.  Mahtab  Chund  (1),  Sooruj  Buksh  Singh  v. 
Sree  Kishen  Doss  (2},Joobraj Singh  v.  Gottr  Buksh  (3).  Bisokha  Moyec  Chow- 
dhrain  v.  Sonatun  Doss  (4),  Ram  Dial  v  Ram  Das  (5),  followed. 

The  sale  contemplated  by  s.  293  of  that  Code  must  be  a  sale  of  the  same 
property  that  was  first  sold  and  under  the  same  description,  and  any  substantial 
difference  of  description  at  the  sale  and  re-sale,  in  any  of  the  matters  required  to 
be  specified  by  s.  287,  to  enable  intending  purchasers  to  judge  of  the  value  of  the 
property,  will  disentitle  the  decree-holder  to  recover  the  deficiency  of  price 
under  s.  293. 

Semble: — That  even  if  the  difference  of  description  was  due  to  the  value  of 
the  property  having  been  changed,  between  the  sale  and  re  sa'e,  owing  to  causes 
beyond  tbe  control  of  any  person,  the  decree-holder,  if  entitled  to  claim  damages 
against  a  defaulting  purchaser  at  the  first  sale,  must  proceed  against  him  by 
way  of  suit  and  not  by  an  application  under  s.  293. 

[Diss.,  12  A.  397  (399)  =  (1890)  A.W.N.  135;  14  A.  201  (207)  =  (1892)  A.W.N.  74  (F.B.); 
P.,  25  C.  99  (100)  =2  C.W.N.  408;  18  M.  439(441);  Rel.,  2  C.  W.N.  411  (412)  ; 
R.,  23  M.  73  (80).] 

THIS  was  an  appeal  by  a  decree-holder  against  an  order  rejecting  an 
application  made  by  him  under  s.  293  of  the  Code  of  Civil  Procedure,  for 
the  recovery  from  a  defaulting  purchaser,  the  respondent,  of  a  certain  sum 
of  money  as  deficiency  of  price  on  a  re-sale  of  certain  properties  sold  in 
execution.  The  circumstances  under  which  that  application  was  made 
were  as  follows  :  Originally  eleven  properties  had  been  advertised  for  sale, 
but  as  the  price  bid  for  five  of  then  was  sufficient  to  satisfy  the  decree, 
the  remaining  six  were  not  put  up  for  sale.  The  purchaser  paid  [536] 
twenty-five  per  cent,  of  the  price  as  required  by  law,  but  made  default 
in  paying  the  balance,  and  a  re-sale  was  thereupon  ordered.  At  the  first 
sale  no  encumbrance,  upon  the  properties  sold,  was  notified.  But  before 
the  re-sale,  the  decree-holder  put  in  a  petition  asking  the  Court  to  notify 
to  intending  purchasers  two  encumbrances  upon  the  said  properties,  one 

*  Appeal  from  order,  No.  365  of  1888,  against  the  order   of  Baboo   Dwarka  Nath 
Mitter,  Subordinate  Judge  of  Shahabad,  dated  the  2nd  June  1888. 

(1)  3  W.R.  3.  (2)  6  W.R.  Mis.  126.  (3)  7  W.R.  110, 

(4)  16  W.R.  14.  (5)  1  A.  181. 
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1889       m  favour  of  a  third  party  under  a  mortgage    bond,  and  the  other  in  favour 
MARCH  28.    of  the  decree-holder  himself   under  a    security    bond,    by    which   the   said 
properties  were  charged  as  security  for   arrears  of  rent  of  a  certain  tenure. 
EL~      Both  these  bonds  were  of  dates   long   anterior  to  the  date  of   the  first  sale 
*'A^          and  the  encumbrance  under  the    former    was   fully  subsisting  at  that  date. 
"1Vn"      As   regards    the    latter,  the   amount     of   the   encumbrance    notified    had 
16C~535  =    no*    fuMy   accured   due   until    about   a    month    after   the  date   of  the  first 
13  In'd.  Jur.  sale,    but   in   the   absence   of    evidence     to  show     that   the   rent    which 
458.        constituted   the   charge    was    payable   only    at   the   end    of   the   year,    it 
may,    under    s.   53   of     the    Bengal     Tenancy    Act,     be     presumed   that 
it  was  payable  by  four    instalments,   and    that  three  of  these  had  accrued 
due  before  the  former  sale.     The  two   encumbrances    were  notified  at  the 
re-sale,  and  the  price  bid    for   the    first   five    properties  was   considerably 
below  what  they  fetched  on  the    former   occasion.     The  other    six  proper- 
ties were   then   sold,   and   the    decree-holder   sought   to  recover    from  the 
defaulting  purchaser    the    deficiency    in  the  price  of  the  five  properties  re- 
sold diminished  by  the  amount  realized  by  the   sale  of  the  other  six. 

The  Nazir  who  held  the  sale  did  not  certify  the  deficiency  of  price  to 
the  Court  as  required  by  s.  293.  The  Subordinate  Judge  of  Shahabad, 
before  whom  the  application  under  s.  293  came  on  for  hearing,  dismissed 
the  application,  holding  that  there  was  nothing  in  s.  293  which  directed 
a  Court  to  enter  into  these  questions  summarily,  and  that  they  ought  to 
form  the  subject  of  enquiry  in  a  regular  suit ;  he  also  held  that  it  was 
unnecessary  for  the  Nazir  to  give  the  certificate  required  by  law  unless 
the  properties  sold  on  the  last  occasion  were  according  to  description, 
the  same  as  were  sold  on  the  first. 

The  decree-holder  appealed  to  the  High  Court,  urging  that  the  lower 
Court  had  jurisdiction  to  go  into  the  question  of  the  correctness  of  the 
Nazir's  report,  and  that  the  property  being  the  [537]  same,  and  the 
second  purchaser  not  being  the  appellant,  the  lower  Court  should 
have  passed  an  order  in  his  favour  leaving  the  respondent  to  contest 
the  matter  in  a  regular  suit.  On  the  other  hand,  the  defaulting  pur- 
chaser, the  respondent,  contended — firstly,  that  there  was  no  appeal 
against  the  order  of  the  Court  below ;  secondly,  that  by  reason  of  the  differ- 
ence in  the  descriptions  of  the  property  at  the  two  sales,  the  second  sale 
could  not  be  regarded  as  a  re-sale  within  the  meaning  of  s.  293  of  the 
Code  of  Civil  Procedure  ;  thirdly,  that  the  Nazir  who  held  the  sale,  having 
refused  to  certify  the  deficiency  of  price,  the  decree-holder  could  not  recover 
anything  ;  and  fourthly,  that  the  decree-holder,  having  proceeded  against 
other  properties  of  the  judgment-debtor,  was  not  entitled  to  proceed  under 
s.  293. 

Moulvie  Mahomed  Yusuf,  for  the  appellant. 

Mr.  C.  Gregory,  for  the  respondent. 

JUDGMENT. 

The  judgment  of  the  Court  (TOTTENHAM  and  BANERJEE,  JJ.,)  after 
stating  the  facts,  proceeded  as  follows  : — 

The  first  point  should,  we  think,  be  decided  in  favour  of  the  appellant. 
Section  293  of  the  Code  of  Civil  Procedure  enacts,  amongst  other  things, 
that  the  deficiency  of  price  happening  on  a  re-sale  shall  be  recoverable 
by  the  decree-holder  from  the  defaulting  purchaser  under  the  rules  con- 
tained in  Chapter  XIX  for  the  execution  of  a  decree  for  money.  Questions 
like  the  one  disposed  by  the  Court  below  in  this  case,  must,  therefore, 
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be    taken    to    be   of   the    nature    of   questions  arising  between  the  decree-        1889 

holder   and    the  judgment-debtor   relating  to  the  execution  of  decrees  such    MARCH  28. 

as   are   contemplated    by   cl.    (c)   of  s.  244.  —  And  as  an  appeal  is  allowed        ~~ 

from    the   decision    of  any   of   these   questions,  there  is  no  reason  why  an 

appeal     should     not   lie    against   the    decision     of   the   Court    below    in 

this    case.     This     view    is   in    accordance     with    the    decisions    of    this 

Court    in   the   cases   of   Sree   Narain   Mittev  v.  Mahtab    Chand   (1),  Sooruj   ^  c~535= 


Buksh    Singh    v.    Sree    Kishen    Doss   (2),  Joobraj   Singh  v.  Gonr  Buksh  (3),    13  ind.  Jur. 

Bisokha      Moyee     Chowdrain      v.     Sonatun      Dass     (4),     and      with     the        458. 

Full    Bench    ruling    of    the    Allahabad    High    Court    in    the    case    of 

[538]    Ram  Dial  v.  Ram  Das  (5),    with  reference  to  the  corresponding  pro- 

visions  of   Acts   VIII    of   1859   and    XXIII    of  1861.     It  is  true  that  the 

point    has  been  considered   open  to  doubt  in  two   later  cases,  —  Huree  Ram 

v.   Hur  Pershad   Singh   (6)   and  Ramdhani  Sahai  v.  Rajram  Kooer  (7)  ;  but 

in    both   these   cases    the  appeal   was    heard   and    dismissed  upon  other 

grounds  :    and    we  see  no  reason    to    dissent  from  the  earlier  rulings  by 

which  an  appeal  is  expressly  allowed. 

The  second  contention  raised  by  the  respondent,  is,  however  in  our 
opinion,  perfectly  valid,  and  this  appeal  must,  therefore,  fail.  We  think 
the  re-sale  contemplated  by  s.  293  of  the  Code  of  Civil  Procedure  must 
be  a  sale  of  the  same  property  that  was  first  sold,  and  under  the 
same  description,  and  any  substantial  difference  of  description  at  the 
sale  and  the  re-sale  in  any  of  the  matters  required  to  be  specified 
by  s.  287  to  enable  intending  purchasers  to  judge  of  the  value  of 
the  property,  should  disentitle  the  decree-holder  to  recover  the  defi- 
ciency of  price  under  s.  293.  No  doubt  it  is  quite  possible  that, 
between  the  two  sales,  the  value  of  the  property  may  be  changed  by 
causes  such  as  diluvion  and  the  like,  which  are  beyond  the  control  of  any 
body  ;  and,  in  such  cases,  it  might  fairly  be  urged  that  the  decree-holder 
should  not  suffer  for  the  purchaser's  default.  But  in  the  first  place  that 
is  not  the  case  here.  In  this  case  the  two  encumbrances  notified  at  the 
re-sale  were  in  existence,  either  wholly  or  partially,  at  the  time  of  the 
first  sale  ;  and  one  of  them  must  have  been  known  to  the  decree-holder 
since  it  was  in  his  favour  ;  and  the  other  he  was  bound  to  enquire  into, 
as  the  rules  made  by  this  Court  under  s.  287  of  the  Civil  Procedure  Code 
throw  upon  him  the  duty  of  ascertaining  and  notifying  to  the  Court  the 
encumbrances  upon  any  property  advertised  for  sale  in  execution  of  decree. 
In  the  second  place,  even  if  the  difference  of  description  were  due  to 
any  such  cause  as  is  above  .referred  to,  although  the  decree-holder  may, 
under  certain  circumstances,  be  entitled  to  recover  damages  from  the 
defaulter,  that  must  be  by  a  regular  suit  and  not  by  an  application 
under  s.  293.  A  claim  to  recover  the  deficiency  of  price  [539] 
by  way  of  compensation  would  involve  inquiry  into  difficult  questions 
which  must  be  decided  before  the  proper  amount  of  damages  could 
be  ascertained  ;  and  the  Legislature,  by  leaving  it  to  the  officer 
holding  the  sale  (who  is  generally  a  ministerial  officer)  to  certify  to  the 
Court  the  amount  that  is  to  be  recovered  under  s.  293,  has  sufficiently 
indicated  that  cases  involving  questions  like  these  were  never  intended  to 
be  covered  by  that  section,  and  that  the  only  cases  to  which  that  section 
was  intended  to  apply  are  cases  where  the  same  property  is  sold  under 
the  same  description  at  both  the  two  sales.  In  the  present  case,  after 

(1)  3  W.R.  3.  (2)  6  W.R.  Mis.  126.         (3)  7  W   R.  110.         (4)  16  W.  R.  14. 

(5)  1  A.  181.  (C)  20  W.R.  397.  (7)  7  C.  337. 
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MARCH  28.    to  bid  a  high  price,  by  withholding   information  as  to  encumbrances  which 

.  it    was   his   duty    to    notify,    if   he  were    allowed  to  recover  the  deficiency 

PPEL~      of   price   at   the    re-sale,   it    would  be   allowing    him  to  take  advantage  of 

Q  A  ^        his   own    neglect   of   duty.     That    would    be    so    manifestly    inequitable 

that    we  are  unable  to  hold    that    the  Legislature  could  have  ever  intended 

16  C.  535=    such  a  result. 

13  Ind.  Jur.  As   the   appeal    fails    upon    this   ground,  it  is  unnecessary  to  say  any 

B8<        thing  upon  the  other  two  points  raised  by  the  respondent. 

As  regards  one  of  the  five  properties  (it  is  one  of  very  small  value), 
it  was  urged  that  the  encumbrances  were  not  notified  at  the  re-sale,  just 
as  they  had  not  been  notified  at  the  first  sale,  and  that  the  appellant  was 
consequently  entitled  to  succeed  in  regard  to  that  property  in  any  case. 
But  the  decree-holder's  petition,  before  the  re-sale,  stated  that  that  was 
subject  to  the  same  encumbrance  as  the  other  four,  and  so,  practically, 
there  was  no  difference  between  the  case  of  that  property  and  that  of 
the  other  four. 

The  result  is  that  this  appeal  must  be  dismissed  with  costs. 

T.  A.  P.  Appeal  dismissed. 


16  C.  540. 
[840]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Tottenham  and  Mr.  Justice  Banevjec. 

BUNSEEDHUK  (Defendant)  v.  SUJAAT  ALI  AND  ANOTHER 
(Plaintiffs)*      [5th  April,  1889.] 

Decree — Form  o/   decree — Construction   of   Mortgage   bond — Liability   of  property 
other  than  that  mortgaged. 

Under  a  mortgage  bond,  a  mortgagor  stipulatad  that,  if  the  money  advanced 
should  not  be  repaid  at  a  fixed  date,  the  mortgaged  property  might  be  sold  :  and 
that,  if  the  property  were  sold  for  arrears  of  Government  revenue  or  for  other 
causes,  the  mortgagee  might,  in  such  cases,  recover  the  money  advanced  by  exe- 
cution against  the  person  or  other  property  of  the  mortgagor. 

Held,  no  sale  having  taken  place  under  the  second  stipulation,  that  the  mort- 
gagee could  only  obtain  a  decree  against  the  mortgaged  properties. 

Narotam  Dass  v.  Sheopargash  Singh  (1)  referred  to. 

[Diss  ,  155   P.L.R.  1901  ;  R.,  15  C.W.N.  722  ;  Cons.",  5   C.L.J.  287  .    D.,  4  C  L.J.  216  ; 
4  C.L.J.  510  ;  13  C.W.N.  138  =  9  C.L.J.  5  =  1  Ind.  Gas.  442  ;  12  O.C.  275.] 

SUIT  to  recover  Rs.  7,346,  as  principal  and  interest  on  an  ordinary, 
mortgage  bond. 

So  far  as  is  necessary  for  the  purposes  of  this  report,  the  facts  are 
as  follows  : — 

The  plaintiff  sued  on  a  mortgage  bond,  dated  the  6th  January  1880 
to  recover  the  above-mentioned  sum,  asking  for  sale  of  the  properties, 
the  subject  of  the  mortgage,  and,  if  they  should  be  insufficient  to  meet  the 
amount  due,  for  a  decree  against  the  person  and  other  properties  of  the 
mortgagor.  The  mortgage  was  admitted,  the  only  contention  necessary 

*  Appeal  from  Original  Decree,  No.  59  of   1888,  against  the  decree    of  Babu  Grish 
Chunder  Chowdhry,  Subordinate  Judge  of  Patna,  dated  the  12th  December  1887. 
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to  mention,  raised  by  the  defendant,  the  mortgagor,  being,  that  the  plaint- 
iff was  not  entitled,  under  the  terms  of  the  mortgage,  to  obtain  a  decree 
against  the  person  and  other  properties  of  the  mortgagor. 

The  mortgage  bond,  after  reciting  that  certain  sums  were  due  and 
owing  to  certain  persons,  and  that  the  mortgagee  had  borrowed  a  certain 
sum  from  the  mortgagor  for  the  purpose  of  meeting  these  liabilities,  stated 
that  the  mortgagor  promised  to  pay  and  liquidate  the  principal  amount  so 
borrowed  in  the  month  of  Jeyt  1291  F.  S.,  and  interest  amounting  to 
Rs.  45  per  month  in  the  month  of  Assin,  year  by  year  ;  that  if  such 
[541]  interest  was  not  paid,  then  the  mortgagee  should  be  at  liberty  to 
recover  the  same  by  suit ;  that  until  repayment  of  such  principal  and 
interest,  the  mortgagor  pledged  and  mortgaged  certain  properties ;  that  if 
ever  the  mortgaged  property  should  be  sold  by  auction  for  arrears  of 
Government  revenue  or  any  other  reason,  then  the  mortgagees,  their 
heirs  or  representatives  might  recover  the  loan,  principal  and  interest,  in 
any  manner  they  might  consider  feasible,  either  from  the  person  or  other 
moveable  or  immoveable  property  of  the  mortgagor ;  and  that  if  the 
principal  was  not  paid  by  Jeyt  1291  F.S.,  then  the  mortgagee  might 
institute  a  suit  to  recover  from  the  mortgaged  property. 

The  Subordinate  Judge  (after  stating  that  it  was  contended  before 
him  that,  inasmuch  as  the  bond  did  not  contain  any  stipulation  for  the 
recovery  of  the  money  from  the  person  and  mortgaged  properties  of  the 
mortgagor  except  in  the  case  of  an  auction  sale  of  the  mortgaged  proper- 
ties, and  provided  for  its  recovery  in  other  cases  from  the  mortgaged  pro- 
perty, therefore,  the  plaintiffs  have  no  right  to  recover  the  money  from 
the  person  or  other  properties  of  the  mortgagor,  save  as  above  mentioned) 
was  of  opinion  that  the  plaintiff  had  a  right  to  recover  either  from  the 
mortgaged  properties,  the  person  of  the  mortgagor,  or  his  other  properties ; 
and  that  if  the  parties  had  intended  such  a  state  of  things  as  contended 
for  by  the  mortgagor,  the  mortgage  bond  would  have  contained  a  proviso 
to  that  effect  ;  but  no  such  proviso  being  in  existence,  he  gave  the 
plaintiff  a  money  decree  for  the  principal  and  interest  due,  to  be  paid 
within  six  months,  and,  in  -default  of  such  payment,  for  sale  of  the 
mortgaged  properties,  and,  on  their  proving  to  be  insufficient,  the  plaintiff 
to  be  at  liberty  to  recover  the  balance  from  the  person  and  other  proper- 
ties of  the  mortgagor. 

The  defendant  appealed  to  the  High  Court  on,  amongst  other  grounds, 
the  ground  that  the  plaintiff  was  not  entitled  to  a  decree  against  the 
person  or  other  properties  of  the  mortgagor  save  in  the  event  of  the  un- 
mortgaged property  being  sold  as  in  the  bond  provided  for. 

Mr.  Das,  Moulvi  Mahomed  Yitsuf,  and  Babu  Durga  Mohan  Das,  for 
the  appellant. 

[542]  Mr.  Atnir  Alt    and  Moulvi  Sevajul  Islam,  for  the  respondents. 

Mr.  Das,  on  the  question  of  the  mortgagor's  right  to  a  personal  decree 
referred  to  Narotam  Dass  v.  Sheopargask  Singh  (1). 

Mr.  Amir  Alt  (on  this  point)  contended  that  it  was  a  vicious  principle 
to  attempt  to  construe  one  document  by  another  which  was  not  before 
the  Court  and  which  was  not  even  fully  set  forth  in  the  report.  The 
personal  liability  of  the  borrower  arose  from  the  transaction  independently 
of  the  loan  which  was  created  by  the  contract.  Unless  it  distinctly 
appeared  that  the  mortgagor  had  abandoned  the  right  to  proceed  against 
the  person,  the  Court  should  not  take  away  that  right. 

(1)  IOC.  740. 
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JUDGMENT. 

The  judgment  of  the  Court  (TOTTENHAM  and  BANERJEE,  JJ.)  was 
delivered  by 

TOTTENHAM,  J. — This  is  an  appeal  against  decree  made  by  the  lower 
Court  upon  a  mortgage  bond.  The  decree  is  made  in  favour  of  the 
plaintiff  for  the  sum  claimed,  with  costs  and  interest.  The  decree  provides 
that  should  the  defendant  No.  1  fail  to  pay  up  the  amount  of  the  decree 
within  six  months  from  the  date  thereof,  the  mortgaged  properties  shall 
be  sold  ;  and  if  they  be  insufficient  to  satisfy  the  decree,  then  the  plaintiffs 
shall  be  at  liberty  to  recover  the  balance  from  the  person  or  other  property 
of  the  defendant  No.  1. 

The  defendant  No.  1  has  appealed  against  this  decree  upon  various 
grounds.  There  is  no  dispute  as  to  the  execution  of  the  bond,  but  it  is 
contended,  on  his  behalf,  that  the  Court  was  wrong  in  making  the  debtor 
or  his  other  property  liable  for  the  debt ;  for  it  is  contended  that  the  mort- 
gage bond  itself  limits  the  plaintiffs'  means  of  relief  to  the  mortgaged  pro- 
perty, excepting  in  the  event  of  the  mortgaged  property  having  been  sold 
by  auction  on  account  of  arrears  of  Government  revenue  or  for  any  other 
reason. 

The  main  point  in  this  appeal  is,  that  the  lower  Court  has  miscon- 
strued the  mortgage  bond  and  has  wrongly  made  the  defendant  personally 
liable  for  the  amount  as  well  as  other  property  not  covered  by  the  mort- 
gage. 

[543]  We  have  given  our  best  attention  to  the  document  and  the 
arguments  advanced  on  both  sides  by  learned  Counsel.  The  lower  Court, 
while  admitting  that  certain  clauses  of  the  deed  do  support  the  contention 
of  the  defendant,  was  on  the  whole  of  opinion  that  the  intention  of  the 
parties  was  not  in  accordance  with  that  contention.  The  Subordinate 
Judge  says:  " The  bond  in  suit  is  an  ordinary  mortgage  bond  taken  by 
creditors,  in  this  country  to  secure  their  money.  It  contains,  as  usual,  a 
promise  to  repay  and  a  hypothecation  of  property  in  the  form  of  a  secu- 
rity. The  holder  of  such  a  bond  has  ordinarily  the  right  to  recover  his 
money  either  from  the  mortgaged  property  or  from  the  person  or  other 
properties  of  the  mortgagor.  That  right,  I  think,  is  not  taken  away  by  a 
covenant,  which  merely  provides  that  the  mortgagees  will  be  at  liberty  to 
recover  their  money  from  the  person  and  other  properties  of  the  mortgagor 
if  the  mortgaged  properties  are  sold  for  arrears  of  revenue,  and  also 
to  recover  it  from  the  mortgaged  properties  if  the  mortgagor  fails 
to  repay  the  money  within  the  time  fixed.  These  clauses  do  not  lay 
down  that,  in  the  latter  case,  the  mortgagee  will  not  be  at  liberty  to 
recover  any  portion  of  the  money  from  the  person  and  unmortgaged  pro- 
perties of  the  mortgagor  even  if  the  mortgaged  properties  be  insufficient. 
The  bond  does  not  make  any  provision  for  such  a  contingency." 

Our  attention  has  also  been  drawn  to  s.  90  of  the  Transfer  of  Pro- 
perty Act,  which  provides  that,  in  the  event  of  the  sale  of  the  mortgaged 
property  not  satisfying  the  decree  gives  upon  the  bond,  a  decree  may  issue 
against  the  person  and  other  property  of  the  debtor.  We  think,  however, 
that  the  case  brought  to  our  notice,  Narotam  Dass  v.  Sheopirgash  Singh  (1), 
being  a  judgment  of  the  Judicial  Committee  of  the  Privy  Council,  in 
a  case,  which,  as  reported,  seems  extremely  similar  to  this,  compels  us 
to  take  a  view  different  from  that  of  the  lower  Court.  In  that  case  a 
Talukdar  in  Oudh  had  executed  a  deed  by  which  he  hypothecated  his 
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taluk  as  security  for  a  debt  of  Rs.  4,103.  The  deed  also  contained  a 
promise  that  he  would  repay  the  principal  with  interest  within  a  term 
of  two  years.  The  Privy  Council  held  that  this  was  a  mortgage  of  the 
[544]  estate  and  nothing  else ;  that  there  was  no  personal  contract  on 
the  part  of  the  debtor  to  pay  the  debt  out  of  his  personal  estate  ;  that  it 
was  a  mere  contract  to  pay  out  of  the  hypothecated  estate,  and  as  the 
hypothecation  for  other  reasons  was  invalid  the  plaintiff's  suit  was  dis- 
missed. In  the  present  case,  the  bond  contains  very  much  the  same 
provisions  as  in  that  case;  but.  if  anything,  its  wording  is  more  strongly 
in  favour  of  the  debtor  than  it  was  in  that  case.  Here  also  we  have  the 
promise  of  the  debtor  to  re-pay  and  liquidate  the  principal  amount  in  full 
in  one  lump  sum  in  Jeyt  1291,  together  with  interest  to  be  paid  in  a  lump 
in  each  year.  If  a  similar  clause  in  the  bond  given  by  Sheopargash  Singh 
in  the  case  cited  did  not  amount  to  a  contract  to  pay  out  of  his  personal 
estate,  we  hardly  see  how  it  can  be  held  to  amount  to  such  a  contract  in 
this  case.  Here,  however,  there  is  something  more  in  favour  of  the 
judgment-debtor's  contention  ;  provision  is  made  that  if  the  mortgaged 
property  is  sold  by  auction  for  arrears  of  Government  revenue,  or  for 
any  other  reason,  then  it  shall  be  competent  to  the  creditors  or  their 
heirs  to  recover  the  loan,  principal  and  interest,  in  any  manner  that  may 
be  considered  feasible,  either  from  the  person  or  from  the  moveable  and 
immoveable  property  of  the  debtor ;  and  the  last  clause  of  the  bond  pro- 
vides that  if,  according  to  agreement,  the  principal  cannot  be  re-paid  in 
1291  F,  then  it  shall  be  competent  to  the  Maharajah  to  recover,  by  suit, 
from  the  mortgaged  property,  but  it  is  quite  silent  as  to  any  further  relief. 

Therefore  upon  the  clauses  of  the  bond  and  upon  consideration  of  the 
decision  of  the  Privy  Council  in  the  case  mentioned,  we  are  of  opinion 
that  we  must  hold  that  the  defendant  is  not  liable  in  his  person  and  other 
property  to  satisfy  the  decree  on«the  bond. 

The  result  is  that  the  decree  of  the  lower  Court  will  be  modified  to 
this  extent,  that  while  we  maintain  the  amount  of  that  decree,  the  meanr 
of  satisfying  it  must  be  limited  to  the  sale  of  the  mortgaged  properties: 


T.  A.  P. 


Decree  varied. 


16  C.  545. 
[545]  CIVIL  REFERENCE. 

Before  Mr.  Justice  Tottenham  and  Mr.  Justice  Banevjte. 


MAHABEER  SING  (Plaintiff]  v.  RAMBHAJJAN  SAH  AND  OTHERS 
(Defendants)*      [29th  March,  1889.] 

Civil  Procedure  Code  (Act  XIV  of  1882),  ss.  13,  43— Res-judicata— Cause  of  action- 
Damages. 

In  September  1886  the  plaintiff  sued  in  a  Munsif's  Court  certain  defendants 
for  possession  of  1  bigah  of  land,  and  for  damages  for  the  cutting  and  carrying 
away  of  certain  paddy  from  such  land  on  the  23rd  December  1885.  This  suit  was 
dismissed  on  the  ground  that  no  dispossession  had  taken  place,  the  plaintiff 
being  referred  to  a  Small  Cause  Court  for  his  damages.  No  appeal  was  made 
against  this  decision. 

In  March  1887  the  plaintiff  sued  these  defendants  in  the  Munsif's  Court  for 
possession  of  5  bigahs  6  cottahs  of  land  and  for  mesne  profits,  and  obtained  a 
decree  for  possession  of  3  bigahs  6  cottahs  of  land  with  mesne  profits  ;  possession 

*  Civil   Reference,   No.    1-A   of  1889.    made  by  Babu  Menu  Lall  Chatterjee,  Judge 
of  the  Court  of  Small  Causes,  Chupra,  dated  the  13th  of  February  1889. 
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of  the  1  bigah,  the  subject  of  the  suit  of  1886,  being  included  in  the  3  bigahs  6 
cottahs  decreed.  He  subsequently  sued  the  same  defendants  in  a  Small  Cause 
Court  for  damages  for  the  paddy  cut  and  carried  away  on  the  23rd  December 
1885  :  Held,  that  such  suit  was  not  barred  by  either  s.  13  or  s.  43  of  the  Civil 
Procedure  Code. 

REFERENCE  from  a  Principal  Court  of  Small  Causes. 

This  was  a  suit  brought  in  the  Small  Cause  Court  of  Chupra  to 
recover  Rs.  46  and  interest  for  the  price  of  certain  paddy  and  straw  which 
the  defendants  on  the  23rd  December  1885  forcibly  cut  and  took  from  off 
1  bigah  out  of  3  bigahs  16  cottahs  of  land  held  by  the  plaintiff. 

The  plaintiff  alleged  in  the  plaint  that  he  had  brought,  on  the  7th 
September  1886,  a  suit,  No.  50  of  1886,  against  these  same  defendants  in 
the  Munsif's  Court,  for  possession  of  this  1  bigah  of  land  on  which  the 
said  paddy  had  been  grown,  and  for  the  price  of  the  paddy  which  had 
been  forcibly  carried  away  ;  but  that  such  suit  had  been  dismissed  by  the 
Munsif,  who  held  that  the  taking  of  the  paddy  did  not  amount  to  an  act 
of  dispossession,  and  that  as  to  the  price  of  the  paddy  the  plaintiff  should 
have  brought  his  suit  in  a  Court  of  Small  Causes.  [5$6]  No  appeal  was 
filed  against  this  judgment.  He  further  alleged  that,  in  August  1886,  after 
that  decision,  the  defendants  had  dispossessed  him  from  5  bigahs  1  cottah 
of  land,  and  that  he  had  brought,  on  the  21st  March  1887,  a  suit,  No.  26 
of  1887  against  thsm  for  possession  and  mesne"  profits,  and  had  obtained  a 
modified  decree  for  possession  of  3  bigahs  16  cottahs  only,  with  mesne 
profits,  of  which  lands  the  one  bigah  referred  to  above  formed  part. 

The  defendants  contended  the  suit  was  barred  by  ss.  13  and  43  of 
the  Civil  Procedure  Code. 

The  Judge  of  the  Small  Cause  Court  held  that,  if  the  Munsif  had 
jurisdiction  to  take  cognizance  of  the  suit  for  recovery  of  possession,  he 
could  have  dealt  with  the  claim  for  the  price  of  the  paddy,  and  that  the 
plaintiff  having  allowed  the  Munsif's  judgrffent  to  pass  unappealed,  it  was 
final  ;  that  the  plaintiff  having  brought  suit  No.  26  of  1887  for  possession 
and  mesne  profits  with  partial  success,  had  waived  his  claim  for 
the  price  of  the  paddy,  said  to  have  been  taken  on  the  23rd  Decem- 
ber 1885,  because,  at  the  time  of  bringing  his  suit  for  possession  on 
the  7th  September  1886,  his  cause  of  action  for  forcible  deprivation 
of  the  paddy  had  already  arisen  on  the  23rd  December  1885  ;  and  that 
the  terms  "  mesne  profits "  and  "  value  of  produce  cut  and  carried 
away  "  were  convertible  and  in  reality  meant  the  same  thing  :  he  there- 
fore held  that  the  suit  was  barred  both  by  ss.  13  and  43  of  the  Civil 
Procedure  Code,  but,  on  the  request  of  the  plaintiff,  made  his  judgment 
contingent  on  the  opinion  of  the  High  Court  as  to  whether  the  suit  was 
barred  by  either  s.  13  or  s.  43  of  the  Code. 

No  one  appeared  for  the  plaintiff. 

Babu  Kali  Kristo  Sen,  for  the  defendants. 


OPINION. 

of  the    Court    (TOTTENHAM 


and    BANERJEE,  JJ.)  was 


The    opinion 
delivered  by 

TOTTENHAM,  J. — The  question  referred  to  us  by  the  Judge  of  the 
Small  Cause  Court  of  Chupra  is,  whether  or  not  that  Court  was  right 
in  deciding  that  the  suit  before  it  was  barred  by  s.  I3and  by  s.  43  of  the 
Code  of  Civil  Procedure  ? 

The  suit  was  brought  to  recover  damages  inrespect  of  the  crop 
cut  by  the  defendants  and  carried  away  from  the  plaintiff's  [5$7]  land 
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in  the  month  of  December  1885.  It  seems  that  the  plaintiff,  in  1886, 
brought  a  suit  in  the  Munsif's  Court  to  recover  from  the  defendants 
possession  of  the  land  of  which  the  crop  had  been  cut  and  also  for  the 
value  of  the  crop.  The  Munsif  held  that  there  had,  in  fact,  been  no  dis- 
possession, and  that  the  act  of  cutting  the  plaintiff's  crop  and  carrying  it 
away  did  not  disturb  him  in  his  possession  of  the  land.  He,  therefore, 
dismissed  the  suit  and  referred  the  plaintiff  to  the  Small  Cause  Court  for 
recovery  of  the  damage  which  he  had  sustained.  Subsequently,  in  the 
month  of  August  1886,  the  plaintiff  was  actually  dispossessed  of  the  land 
in  question,  together  with  some  larger  area  ;  and,  in  1887,  he  brought  a 
suit  against  the  defendants,  being  the  same  parties  as  he  had  sued  before, 
to  recover  from  them  possession  of  the  land  of  which  they  had  dispos- 
sessed him  in  August  1886,  together  with  mesne  profits.  In  that  suit 
he  obtained  a  decree  as  respects  part  of  the  land  in  that  suit  with  mesne 
profits.  The  present  suit  was  brought,  in  the  Small  Cause  Court  of 
Chupra,  to  recover  the  damages  alleged  to  have  been  sustained  in  Decem» 
ber  1885. 

The  Judge  of  the  Small  Cause  Court  was  of  opinion  that  the  suit 
was  barred  as  res  judicata  by  s.  13,  and  also  barred  by  s.  43  of  the  Code 
of  Civil  Procedure.  He  thought  that  it  was  barred  as  res  judicata  by  s.  13, 
because  the  plaintiff  had  made  no  appeal  against  the  Munsif's  decision 
in  1886  by  which  his  suit  for  possession  and  for  the  value  of  the  crops 
was  dismissed.  He  considered,  therefore,  that  the  plaintiff  had  allowed 
the  Munsif's  decision  to  become  final,  and  that  it  finally  disposed  of  the 
present  question.  And  as  regards  s.  43,  he  thought  that  that  section 
barred  the  suit,  because  the  plaintiff,  when  he  sued  for  possession  on  a 
subsequent  cause  of  action  accruing  in  August  1886,  did  not  include,  in 
his  claim  for  mesne  profits,  the  damages  which  had  accrued  in  December 
1885.  The  Small  Cause  Court  Judge,  therefore,  dismissed  the  suit 
contigently  upon  the  opinion  of  this  Court  on  the  question  referred 
under  s.  617  of  the  Code. 

The  plaintiff  is  not  represented  before  us.  Baboo  Kali  Kisto  Sen 
has  appeared  for  the  defendants  in  support  of  the  view  of  the  Judge  of 
the  Small  Cause  Court,  but  he  has  not  been  able  to  show  us  any  reason 
why  s.  43  should  apply  to  this  case.  It  appears  to  us  clear  that  that 
section  has  been  erroneously  applied  to  [548]  it.  We  fail  to  see  how 
the  plaintiff  could  have  included  in  a  claim  for  mesne  profits  arising  put  of 
an  act  of  dispossession  committed  against  him  in  August  1886,  a  demand 
for  compensation  in  respect  of  damage  said  to  have  been  done  to  him  when 
he  was  still  in  possession  of  the  land  in  December  1885.  "  Mesne  profits  " 
are  defined  in  s.  211  of  the  Code  of  Civil  Procedure,  to  be  those  profits 
which  the  person  in  wrongful  possession  of  property  actually  received  or 
might  with  ordinary  diligence  have  received  therefrom,  together  with 
interest  on  such  mesne  profits.  Mesne  profits,  therefore,  could  only 
be  recovered  from  the  date  of  dispossession,  and  not  in  respect  of  any 
period  anterior  to  dispossession.  Section  43  provides  that  every  suit 
shall  include  the  whole1  claim  which  the  plaintiff  is  entitled  to  make  in 
respect  of  the  cause  of  action.  The  cause  of  action  in  the  present 
suit  was  a  totally  different  one  from  that  in  the  suit  of  1887.  The  cause 
of  action  in  this  case  accrued  in  December  1885,  whereas  the  cause 
of  action  in  the  other  suit  accrued  in  August  1886.  Section  43,  therefore, 
does  not  in  our  opinion  bar  the  suit.  Nor,  we  think,  does  s.  13.  As 
regards  the  present  claim  the  Munsif  did  not  deal  with  it.  He  thought 
he  had  no  jurisdiction  to  deal  with  it  being  merely  a  claim  for  damages. 
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If  there  was  no  dispossession  of  the  plaintiff,  we  think  that  the  Munsif 
was  right  in  so  finding,  and  in  declining  to  go  into  the  other  question. 
Up  to  this  time  there  has  been  no  adjudication  of  the  plaintiffs  claim  for 
damages  in  respect  of  the  crop  cut  in  December  1885.  We  do  not  think 
the  plaintiff  was  bound  to  appeal  against  what  was  obviously  a  proper 
decision  ;  and  that  decision  did  not  touch  his  present  claim.  That  being 
so  we  think  that  our  answer  to  this  reference  must  be  that  in  our  opinion 
the  Judge  of  the  Small  Cause  Court  was  wrong  in  dismissing  the  suit  upon 
the  grounds  stated.  As  the  plaintiff  has  not  appeared  there  will  be  no 
costs  in  this  reference. 


T.  A.  P. 


Judgment  for  plaintiff. 


16  G.  549. 
[549]  APPELLATE  CIVIL. 

Before  MY.  Justice  Tottenham  and  Mr.  Justice  Batter jee. 

Jrru  LAL  MAHTA  (Defendant)  v.  BINDA  BIBI  (Plaintiff).-'- 
[2nd  April,   1889.] 

Succession  Act  (X  of  1865),  s.  96— Hindu  Wills  Act  (XXI  of  1870).   ss.    2,    3—  Lapsed 
Lagacy — Lapse  of  gift   to  testator's  lineal  descendant — Probate  and  Adminis 
tration'Act  (V  of  1881),  s.  131. 

A  testator,  by  his  will,  dated  the  22nd  April  1878.  gave  a  legacy  of  Rs.  5,000  to 
his  son's  daughter,  Jodlia,  to  be  paid  to  her  out  of  a  certain  sum  owing  to  the 
testator  by  the  Rajah  of  Bettia. 

The  testator  died  on  the  2nd  February  188!.  and  Jodha  in  October  1879;  the 
money  due  by  the  Rajah  of  Bettia  was  realized  on  the  7th  December  1884.  Jodha 
left  an  only  child  Binda,  who  was  born  before  the  death  of  the  testator. 

Binda  sued  to  recover  the  legacy  left  to  her  mother  ;  the  defence  was  that  the 
legacy  had  lapsed.  Held,  that  Jodha  was,  in  point  of  law  within  the  meaning  of 
s.  96  of  the  Succession  Act,  a  person  in  existence  at  the  death  of  the  testator, 
because  a  lineal  descendant  of  hers  survived  the  testator. 

ONE  Joyram  Lai  Mahta,  by  his  last  will  and  testament,  dated  the 
22nd  April  1878,  give  his  property  to  the  two  sons  of  his  daughter,  Poona 
Bibi,  subject  to  a  bequest  of  Rs.  5,000  to  Jodha  Bibi,  the  second  daughter 
of  his  deceased  son,  Bolgobind  Mahta.  Jodha  Bibi  died  in  1879,  and  the 
testator  on  the  2nd  February  1881. 

The  following  is  a  genealogical  tree  of  the  families  of  Joyram  Lai 
Mahta  and  his  brother  : — 


RAM  CHURN  LAL  MAHTA. 


JOYRAM  LAL  MAHTA. 

died  2nd  Feby.  1881 


I  I  \ 

Balakai  Lai.     Luchminarain.     Bholanath.     Balgobind 

m.  Bachu  Bibi. 


Poona  Bibi  m.  Jitu 
Lai  Mahta   (defendant). 


1                1           1 

Janki  Bibi          Jodha  Bibi         Daoodyal 

1 
Nathuni  Lai 

m.  Buldeo  Persad.         (died 

llth             died. 

died  1st 

Oct. 

1879) 

Aug.   1885. 

m.  Kunj 

Behari  Lai. 

Narain  Bibi. 


Binda  Bibi 
((plaintiff). 


*  Appeal  from  Original  Decree  No  97  of  1888,  against  the  decree   of   Baboo   Grish 
Chunder  Chatterjee,  Subordnjate  Judge  of  Tirhoot,  dated  the  15th  of  February  1888. 
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Rs.  7,000. 
„       6,000. 

6,000. 

...       „       5,000. 
realized  by  Jitu 

born  previous 


[550]  The  testator's  will  contained,  amongst  others,  the  following 
clause  :  "  As  a  matter  of  favour,  I  made  up  my  mind  to  give  some  cash  to 
the  following  men  and  women  ;  but  at  present  being  ill  and  short  of  money, 
I  am  unable  to  realize  my  desire,  which  I  therefore  express  here,  and 
strictly  enjoin  my  daughter's  sons  that,  upon  realization  of  the  principal 
and  interest  due  to  me  from  the  Maharajah  of  Bettia  under  a  bond,  they 
should  first  liquidate  the  debts  due  from  me,  and  then,  after  paying  these 
debts,  they  should  pay  to  the  following  persons  the  sums  fixed  by  me  for 
them  as  shown  against  their  names  : — 

(1)  To  Ram  Churn  Lai   Mahta,  elder  brother,  if  he  be 

living,  and,  if  he  be  dead,  to  his  sons  and  grand- 
sons, on  consideration  of  their  being  heirs  of 
the  said  Ram  Churn  Lai  Mahta 

(2)  To  Bachu  Bibi,  widow  of  my  son 

(3)  To  Jauaki   Bibi,  wife  of  Buldeo  Persad,   my  eldest 

grand-daughter 

(4)  To   Jodha  Bibi,   my   younger   grand-daughter   and 

wife  of  Kunj  Behari  Lai 

The  bond  debt,  referred  to  in  the   testator's  will,  was 
Lai,  in  full,  on  the  7th  December  1884. 

Dadoodyal  predeceased  the   testator  ;  Binda  Bibi  being 
to  the  2nd  February  1881. 

Binda  Bibi,  not  having  been  paid  the  sum  of  Rs.  5,000,  which  was 
expressed  to  have  been  given  by  the  testator  to  her  mother,  through  her 
guardian,  Kunj  Behari  Pershad,  on  the  23rd  November  1887,  gave  notice 
to  Jith  Lai  that,  if  the  principal  with  interest  were  not  paid  within  five 
days,  she  would  bring  a  suit  to  recover  the  sum.  No  payment  having 
been  made  on  the  expiration  of  the  period  mentioned,  she  brought,  by 
her  next  friend,  Kunj  Behari  Pershad,  the  present  suit  for  recovery  of 
Rs.  6,780  against  Jitu  Lai. 

The  defendant  contended  that  the  legacy  had  lapsed,  Jodha  Bibi 
having  died  before  the  testator. 

The  Subordinate  Judge  held  that  it  was  the  intention  of  the  testator 
to  make  an  absolute  gift  of  the  sum  of  Rs.  5,000  to  Jodha  Bibi,  and  that 
the  exception  to  the  general  rule,  as  to  [551]  lapsed  legacies,  laid 
down  in  s.  96  of  the  Succession  Act  applied,  and  that,  therefore,  the 
plaintiff  being  a  lineal  descendant  of  the  testator,  was  entitled  to  recover. 
A  decree  was,  therefore,  given  in  favour  of  the  plaintiff  for  the  sum  of 
Rs.  5,000  with  interest  at  6  per  cent. 

The  defendant  appealed  to  the  High  Court. 

Mr.  Evans  (with  him  Baboo  Mohesh  Chundev  Chowdhury  and  Baboo 
Turuck  Nath  Palit),  for  the  appellant. 

Mr.  Woodroffe  (with  him  Baboo  Hem  Chundev  Banevjec  and  Baboo 
Umakali  Mookevjee),  for  the  respondent. 

Mr.  Evans. — Even  supposing  s.  96  of  the  Indian  Succession  Act  to 
apply  to  the  case,  it  being  clearly  the  intention  of  the  testator,  inferable 
from  the  entire  will,  that  the  lagacy  to  Jodha  Bibi  should  lapse  in  the 
event  of  her  predeceasing  him,  the  decree  of  the  Judge  was«  wrong;  though 
s.  2  of  the  Hindu  Wills  Act  makes  s.  96  of  the  Succession  Act  applic- 
able to  the  will  of  Hindus  generally,  yet  having  regard  to  s.  3,  s.  96  cannot 
operate  so  as  to  prevent  a  lapse  of  the  legacy.  If  it  did,  it  would  be 
contrary  to  the  rule  laid  down  in  the  Tagore  case  (1) — See  Alangamonjon 

(1)9B.L.R.  377. 


1889 

APRIL  2. 

APPEL- 
LATE 
CIVIL. 

16  C.  549. 


363 


16  Cal.  652 


INDIAN    DECISIONS,  NEW     SERIES 


[Vol. 


1889 

APRIL  2. 

APPEL- 
LATE 
CIVIL. 

16  C.  549. 


Dabec  v.  Sonant oni  Dabee  (1).  The  effect  of  applying  it  would  be  to 
make  it  possible  that  a  gift  by  will  should  take  effect  at  the  death  of  the 
testator  in  favour  of  a  person  not  then  in  existence,  and  to  enable  the 
heir  of  the  deceased  donee  or  a  creditor  of  the  deceased  donee  to  claim  it 
as  assets  of  the  donee  who  was  not  in  existence  when  the  gift  took  effect. 

According  to  the  principle  laid  down  in  Alangamonjori's  case  (1)  this 
cannot  be  done. 

It  cannot  be  contended  that  Binda  Bibee,  the  daughter  of  the  donee, 
takes  direct.  It  is  clear  that  the  creditors  (if  any)  of  the  donee  would 
have  a  right  to  have  the  money  applied  as  part  of  the  original  donee's 
estate,  in  preference  to  creditors  of  Binda,  or  that  the  Official  Assignee  of 
Jodha,  the  original  donee  (if  she  was  insolvent),  would  get  it.  "  Exist- 
ence  in  contemplation  of  law."  spoken  of  in  the  Tagore  case,  means  exis- 
tence in  contemplation  of  Hindu  Law,  either  special  texts,  or  on  general 
principles. 

[552]  Having  regard  to  s.  3,  it  is  a  petitio  pvincipii  to  contend  that 
the  donee  was  alive  in  the  contemplation  of  the  law  as  laid  down  in  s.  96  ; 
for  the  question  is  whether  s.  3  does  not  prevent  s.  96  operating  so  as  to 
enable  a  Hindu,  who  could  not  take  apart  from  that  section  under  the 
principles  of  Hindu  law,  to  take  by  virtue  of  it. 

Mr.  Woodvoffe  for  the  respondent. — As  to  the  appellant's  argument 
on  the  intention  of  the  testator — such  intention  would  have  been  invalid 
if  s.  96  applies,  there  would  have  been  no  necessity  for  providing  for  the 
grand-daughter's  descendants,  but  there  would  have  been  necessity  for 
providing  for  the  brother's  descendants.  The  case  of  Alangamonjovi 
Dabee  v.  Sonamoni  Dabee  (1)  does  not  apply,  it  deals  with  the  case  of  an 
unborn  person,  and  decides  that  gifts  to  unborn  persons,  which  are  in 
valid  under  Hindu  law,  have  not  been  made  valid  by  s.  99  of  the  Succes- 
'sion  Act.  The  question  here  is  not  as  to  such  a  person,  but  is  as  to  a  gift 
to  a  person  who  dies  before  delivery  is  given.  Hindu  law  does  not  neces- 
sarily require  the  donee  to  be  a  sentient  person,  or  rather  it  treats  as 
sentient  beings  some  who  ordinarily  would  not  be  so  treated  ;  for  it  recog- 
nizes gifts  to  idols;  Kumava  Asima  Knshna.  Deb  v.  Ku-mara  Krishna 
Deb  (2)  and  Kvishna-vamani  Dasi  v.  Ananda  Krishna  Base  (3) ;  the  offering 
of  pindas  and  water  to  the  deceased  proceeding  upon  the  principle  that  the 
will  of  the  donor,  not  the  acceptance  of  the  donee,  is  the  cause  of  property 
(Jimiita  Vahana's  Dayabhaga,  ch.  I,  ss.  21,  22).  Further  it  provides  for 
the  case  of  the  completion  of  gifts  either  to  one  who  is  dead,  but  errone- 
ously supposed  to  be  living,  or  to  one  who  is  living,  but  dies  before  accept- 
ance ;  Colebrooke's  Digest,  Bk.  V,  ch.  I,  s.  1  :  Jaganatha's  (Madras  Ed.), 
190.  A  corporation  is  not  a  sentient  being,  but  yet  gifts  may  be  made  to  a 
municipality.  The  rule  in  the  Tagore  case  does  not  require  the  donee  to 
be  a  sentient  person ;  see  Jotindra  Mohuu  Tagore  v.  Ganendra  Mohun 
Tagore  (4)  and  Jaganatha's  Digest  (Madras  Ed.),  191.  There  is  here  a 
statutory  existence,  as  the  person  is  in  contemplation  of  law  in  existence 
by  virtue  of  [553]  s.  96,  and  in  this  way  the  uncompleted  gift  is  called 
into  effect  in  conformity  with  Hindu  law. 

JUDGMENT. 

The  judgment  of  the  Court  (TOTTENHAM  and  BANERJEE,  JJ.)  was 
delivered  by 


(1)  8C.  637. 

(3)  4  B.L.R.  231  (258). 


(2)  2  B.L.R.  O.C.  11  (47). 
(4)  9B.L.R.  377  (400). 
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BANHRJEE,  J. — The  defendant  is  the  appellant  in  this  case.  The 
facts  are  shortly  these.  One  Joyram  Lai  Mahta  executed  a  will  on  the 
22nd  April  1878,  whereby-,  amongst  other  things,  he  bequeathed  a  sum  of 
Rs.  5,000  to  his  son's  daughter,  Jodha  Bibi,  to  be  paid  to  her  out  of 
a  certain  sum  of  money  that  was  due  to  him  from  the  Maharajah  of  Bettia. 
The  testator  died  on  the  2nd  February  1881,  and  Jodha  predeceased  him, 
having  died  in  October  1879.  The  plaintiff  Brnda  Bibi,  who  is  the 
daughter  of  Jodha  Bibi,  was,  of  course,  born  before  the  death  of  Joyram 
Lai  ;  and  the  money  out  of  which  the  legacy  to  Jodha  Bibi  was  to  be  paid 
was  realized  from  the  Maharajah  of  Bettia  on  the  7th  December  1884. 

That  being  the  state  of  things,  the  plaintiff,  Binda  Bibi,  brought 
this  suit  to  recover  the  sum  of  Rs.  5,000  with  interest,  upon,  the  ground 
that  she  was  the  sole  heir  of  Jodha  Bibi. 

The  defence  was  that  the  bequest  had  failed  by  reason  of  Jodha  Bibi 
having  predeceased  the  testator. 

The  Court  below  overruled  this  objection,  and  gave  the  plaintiff  a 
decree  according  to  the  provisions  of  s.  96  of  the  Indian  Succession  Act 
which  applies  to  wills  of  Hindus,  holding  that  as  the  bequest  was  in  favour 
of  a  lineal  descendant  of  the  testator,  and  as  that  lineal  descendant  died 
leaving  issue,  the  bequest  did  not  lapse. 

The  defendant  has  appealed,  and  the  two  objections  urged  on  his 
behalf  are,  first,  that  even  if  s.  96  of  the  Indian  Succession  Act  was  appli- 
cable to  this  case,  still,  there  being  a  clear  intention  in  the  will,  inferable 
from  other  provisions  in  that  document,  that  the  legacy  to  Jodha  Bibi 
should  lapse  in  the  event  of  her  predeceasing  the  testator,  the  Court  below 
was  wrong  in  giving  the  plaintiff  a  decree  ;  and,  in  the  second  place,  that 
though  s.  2  of  the  Hindu  Wills  Act  makes  s.  96  of  the  Succession  Act 
applicable  to  wills  of  Hindus  generally,  yet,  having  regard  to  the  provi- 
sions of  s.  3,  it  must  be  held  that  s.  96  [554]  cannot  operate  in  favour  of 
the  plaintiff  so  as  to  prevent  the  lapsing  of  the  legacy. 

With  regard  to  the  former  of  these  two  contentions,  we  think  there 
is  nothing  in  it.  The  provision  of  the  will  to  which  reference  was  made, 
as  indicating  a  contrary  intention,  is  a  bequest  in  favour  of  one  Ram  Churn 
Lai,  the  brother  of  the  testator,  that  provision  being  to  the  effect  that  the 
legacy  is  bequeathed  to  Ram  Churn  Lai,  and,  in  case  of  his  death,  to  his 
sons  and  grandsons.  It  has  been  contended  that  as  there  is  no  similar 
provision  in  the  case  of  the  bequest  to  Jodha  Bibi,  we  must  take  it  that 
the  bequest  to  Jodha  Bibi  was  for  her  personal  benefit  alone.  We  do  not 
think  that  any  such  inference  follows.  In  construing  this  will,  we  must, 
take  it,  that  the  testator  knew  the  law  that  governed  his  case  ;  and  if 
under  that  law,  s.  96  of  the  Succession  Act  could  prevent  a  lapse  in  the 
case  of  a  bequest  to  a  lineal  descendant,  it  was  not  necessary  for 
the  testator  to  have  made  any  provision  in  the  case  of  the  bequest  to 
Jodha  Bibi,  such  as  he  has  made  in  the  case  of  the  bequest  to  Ram 
Churn  Lai,  in  whose  case  there  is  not  a  similar  rule  for  preventing  the 
legacy  from  lapsing.  Therefore,  the  question  of  a  contrary  intention,  being 
inferable,  depends  upon  the  other  question,  viz.,  whether  s.  96  applies  to 
this  will. 

This  brings  us  then  to  the  second  contention  raised  by  the  learned 
Counsel  for  the  appellant.  That  contention  is  sought  to  be  supported  in 
this  way.  It  is  urged  that  the  parties  being  Hindus,  and  it  being  a  settled 
rule  of  Hindu  law  as  laid  down  in  the  Tagove  case,  that  none  but  a  person 
in  existence,  either  in  fact  or  in  the  contemplation  of  law,  can  take  a 


1889 

APRIL  2. 

APPEL- 
LATE 
CIVIL. 

16  C.  549. 


365 


16  Cal.  555 


INDIAN    DECISIONS,    N'KW    SERIES 


[Vol. 


1889 

APRIL  2. 

APPEL- 
LATE 
CIVIL. 

16  C.  549. 


bequest  under  a  will,  to  allow  s.  96  to  have  operation  in  this  case  in  enabl- 
ing Jodha  Bibi  to  take  a  bequest  at  a  time  when  she  was  dead,  would  be 
in  direct  contravention  of  that  rule.  And,  in  support  of  this  contention,  the 
case  of  Alangamonjori  Dabee  v.  Sonamoni  Dabee  (1)  is  referred  to.  That 
case  no  doubt  puts  a  comprehensive  meaning  upon  the  language  of  the  last 
clause  of  s.  3  of  the  Hindu  Wills  Act,  and  v  ould  apparently  lend 
some  support  to  the  appellant's  contention.  But  the  facts  of  that 
case  were  not  the  same  as  the  facts  in  the  present  case,  and  all  we  need, 
[555]  therefore,  say  about  that  case  is  that  it  cannot  be  taken  as  governing 
the  one  now  before  us. 

In  the  present  case  the  mode  in  which  the  bequest  to  Jodha  Bibi  has 
been  construed  by  the  Court  below  and  has  to  be  construed  under  the 
provisions  of  s.  96  of  the  Indian  Succession  Act  is  one  that  comes,  in  our 
opinion,  within  the  rule  in  the  Tagore  case  (2)  which  is  laid  down  in  these 
terms  :  •  A  person  capable  of  taking  under  a  will  must,  either  in  fact  or 
in  contemplation  of  law,  be  in  existence  at  the  death  of  the  testator.'  Now 
Jodha  Bibi  was,  in  the  contemplation  of  law  as  provided  in  s.  96,  a  person 
in  existence  at  the  time  of  the  testator's  death,  because  a  lineal  descendant 
of  hers  survived  the >  testator.  That  being  so;  we  do  not  think  that 
by  giving  effect  to  this  bequest,  the  rule  in  the  Tagore  case  is  in  any  way 
contravened. 

It  was  urged  that  when  that  rule  speaks  of  a  person  being  in  existence 
in  the  contemplation  of  law,  the  law  referred  to  must  be  taken  to  be 
the  Hindu  law.  We  do  not  think  that  that  is  so,  for  in  the  judgment  in 
the  Tagore  case  we  find  that  their  Lordships,  when  speaking  of  a  person 
in  embryo  as  being  a  person  in  existence,  referred  to  general  principles 
of  jurisprudence  for  coming  to  that  conclusion  and  not  to  any  specific 
rule  of  Hindu  law. 

We  may  also  observe  that  the  effect  of  our  upholding  this  bequest  is 
to  make  the  legacy  vest  in  Binda  Bibi,  a  person  .who  was  in  existence  at 
the  time  of  the  testator's  death,  so  that,  in  fact,  the  application  of  s.  96 
does  not  lead  to  the  creation  of  any  estate  which  the  testator  could  not 
have  created  under  the  Hindu  law.  We  think,  therefore,  the  judgment  of 
the  Court  below  upon  this  point  ought  to  be  upheld. 

.  An  objection  was  taken  that  the  Court  below  was  wrong  in  allowing 
interest  upon  the  legacy  ;  but  we  do  not  think  that  objection  to  be  of  any 
weight,  having  regard  to  the  provisions  of  s.  131  of  the  Probate  and 
Administration  Act. 

The  result  is  that  this  appeal  must  be  dismissed  with  costs. 

T.  A.  P.  Appeal  dismissed.  " 


(1)  ac.  637. 


(2)  9B.L.R,  377. 
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[558]   PRIVY  COUNCIL.  p— y 

PRESENT  :  COUNCIL. 

Lord  Waston,  Lord  Hobhouse,  Lord  Macnaghten,  Sir  R.  Couch  and  ifiTTsse 

MY.  Stephen  Woulfe  Flanagan.  (P.C.)  = 

[On  appeal  from  the  Court  of  the  Judicial  Commissioner  of  Ondh.}  *|  Jj*'  5^ 

~~~~~~~ 98  =  5 

BHAIYA  RABIDAT  SINGH  (Plaintiff)  v.  INDAR  KUNWAR  Sar  p  c  j 

AND  OTHERS  (Defendants).  503= 

[9th  and  14th  November,  and  1st  December,  1888.]  Jackson's 

Ondh  Estates'  Act  (I  of  1869),  s.  13.  sub-s.  1 — Meaning  of  "intestate"  as  there  used  ™'  ^Of  110 
— Writenbut  unregistered  authority  to  adopt — Registration   Act  (III  of  1877), 
s.  17 — Invalid  agreement  relating  to  the  estate  of  the  adopted  son — Conditional 
adoption. 

The  Oudh  Estates'  Act,  1869,  requires  the  registration  of  the  writing  by 
which  an  authority  to  adopt  is  exercised  ;  but  not  the  registration  of  the 
authority,  which  is  required  by  the  Act  to  be  in  writing. 

The  Indian  Registration  Act  III  of  1877,  which  does  require  authorities  t° 
adopt  to  be  registered,  expressly  excepts  authorities  conferred  by  will. 

The  \vord  "intestate,"  in  s.  13,  sub-s.  1,  of  the  Oudh  Estates' Act.  1869, 
means  intestate  as  to  the  talukdari  estate;  and  the  use  of  the  word  does  not 
exclude  from  the  exception  in  that  sub-section  a  son  adopted  under  an  authority 
conferred  by  a  tilukhdar's  unregistered  will. 

A  talukhdar  by  his  will  authorized  his  senior  widow  to  select  and  adopt  a 
minor  male  child  of  his  family  to  be  the  owner  of  the  entire  riasat.  This  power 
having  been  exercised,  the  following  objections  to  the  adoption  were  disallowed  : 
1st.  one  founded  on  the  will  not  having  been  registered,  and  consequently,  the 
authority  not  having  been  registered,  2ndly  one  founded  on  the  erroneous 
argument  that  the  adopted  son  was  not  within  the  class  exceptcd  in  s.  13,  sub- 
s.  1,  and  therefore  could  not  take  under  an  unregistered  will. 

The  adoption  was  also  questioned  on  the  ground  that  the  widow  had  agreed, 
with  the  natural  father  of  the  adopted  son,  that  she  should  retain  the  whole 
estate  during  her  lite.  Held,  that  this  had  not  rendered  the  adoption  condi- 
tional, and  that  it  did  not  affect  the  rights  of  the  adopted  son.  Even  if  it  had 
amounted  to  a  condition,  the  analogy,  such  as  it  was,  presented  by  the  equities 
relating  to  powers  of  appointment  under  English  law,  suggested  that  the  condi- 
tion itself  would  have  been  void,  without  invalidating  the  adoption. 

[F.,  16  M.  400  (404)  ;  29  M.  161  (165)  =  16  M.  L.  J.  22  ;  Relied  on,  37  B.  251  (263)  =  14 
Bom  L  R.  1109=17  Ind.  Cas.  741  ;  Expl.,  14  M.  L.  J.  310  (317)  (P.B,)  ;  R.,  22 
B.  199  (206)  ;  DM  3  Ind.  Cas.  378.] 

APPEAL  from  a  decree  (27th  March  1886)  of  the  Judicial  Commissioner, 
affirming  a  decree  (19th  May  1885)  of  the  District  Judge  of  Faizabad. 

The  suit  out  of  which  this  appeal  arose  was  brought  to  obtain  a 
declaration  of  the  plaintiffs  title  as  heir  to  the  talukhdari,  and  [557]  other 
estate  of  the  late  Maharaja  Sir  Digbijai  Singh,  K.C.S.I.,  talukhdar  of 
Bulrampur  in  Oudh,  should  the  plaintiff  survive  the  widows  of  tke 
deceased  :  also  a  declaration  that  the  adoption  by  the  late  Maharaja's 
senior  widow,  the  Maharani  Indar  Kunwar,  the  first  defendant,  whereby 
she  had  purported,  under  an  authority  from  her  husband  in  his  will,  to 
adopt  Udit  Narain  Singh,  a  minor  sued  as  under  her  guardianship,  was 
invalid.  The  junior  widow,  the  Maharani  Jaipal  Kunwar,  was  also  made 
a  party  defendant. 

The  late  Maharajah  died  on  27th  May  1882,  having  made  a  will 
dated  15th  March  1878.  He  left  no  issue  ;  but  conferred  an  authority  to 
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adopt  upon  the  elder  of  his  two  widows.  That  he  did  so  was  decided 
in  the  appeal.  Indav  Kunwar  v.  Jaipal  Kuwvar  (1).  To  that  suit  the 
present  plaintiff  was  not  a  party. 

The  will  appears  in  the  judgment  of  their  Lordships  on  that  appeal. 
The  relationship  of  the  parties  was  as  follows  : — 
BHAIYA  FATEH  SINGH. 
I 


Anup'Singh. 

I 
Kakolat  Singh. 

I 
Nawal  Singh. 

I 
Arjun  Singh. 


Pahar  Singb. 

I 
Tejan  Singh. 

Bakht  Bali  Singh. 

(By  adoption.) 
Rabidat  Singh. 
(The  plaintiff.) 


Sir  Digbijai  Singh.  K.c.s.i. 
(The  last  male  talukhdar.) 

The  elder  widow  adopted  Udit  Narain  Singh  on  the  8th  November 
1883. 

A  deed  of  adoption,  dated  15th  December  1883,  executed  in  the  pre- 
sence of  witnesses,  and  reciting  that  she  had,  in  accordance  with  the 
written  permission  of  her  deceased  husband,  adopted  on  Kartik  Sudi,  8th 
Sambat  1940,  corresponding  to  the  8th  November  1883,  Udit  Narain 
Singh,  minor  son  of  Guman  Singh,  with  due  ceremonies,  was  registered  on 
5th  December  1883. 

At  that  time  Guman  Singh,  the  father,  had  signed  an  agreement  in 
which,  after  stating  that  he  gave  his  son  to  be  adopted,  he  added  : — 

'<  The  Maharani  Sahiba  shall  have  full  control  during  her  lifetime  over 
him,  and  also  over  the  property,  moveable  and  immoveable,  left  by  the 
Maharaja  now  in  [558]  heaven,  and  she  will  be  at  liberty  to  punish  him, 
and,  if  need  be,  to  eject  him  and  adopt  in  his  place  some  one  else  from  the 
family  of  the  Maharajah  Saheb. 

This  was  dated  26th  October  1883.  Afterwards,  the  Maharani 
executed  and  registered  another  document,  dated  28th  March  1884,  in 
which  she  stated  the  adoption  made,  adding : 

"  I  further  state  by  this  writing  that  I  made  this  adoption  on  the 
express  condition  and  understanding  that  the  said  will,  executed  in  my 
favour,  would  subsist  and  remain  in  force,  and  that  after  my  demise,  or 
at  the  time  of  my  death,  the  said  Udit  Narain  Singh  would  succeed  to  the 
talukdhari  estate,  i.e.,  the  immoveable  property,  which  was  formerly  in  the 
possession  of  my  late  husband,  and  which  is  now  in  my  full  proprietary 
possession." 

After  stating  other  particulars,  the  Maharani  declared  the  deed, 
dated  5th  December  18a3,  to  be  null  and  void,  and  this  document  of  28th 
March  1884,  to  be  "a  sanad.  " 

The  District  Judge  upheld  the  adoption.  He  was  of  opinion  that 
the  document  executed  as  his  will  by  the  late  Maharaja  operated,  though 
unregistered,  in  favour  of  the  Maharani,  his  widow,  because  she  was  one 
of  the  class  of  those  persons  contemplated  in  s.  22,  Act  I  of  1869.  He 
held  to  be  untenable  the  argument  that  Udit  Narain  having  been  one  of 
those  persons  who  could  not  have  come  in  under  s.  13,  sub-s.  1,  the 
document  required  registration  within  one  month  of  its  execution  in 

(1)  151.  A.  127  =  15  C.  725. 
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order  to  operate    in  his  favour,  and  not  having  been    registered,  could   not        1888 
be  rendered  available  for  authorizing  his  adoption  (1).  DEC.  l. 

[559]  An    appeal  from  this  judgment    was    dismissed.     The  Judicial      PRIVY 
Commissioner   held  that  a  son,    adopted  as  Udit  Narain  had  been,  under    COUNCIL. 

an  authority  on  a  will  did  not  take   as  a  divisee  or  a  donee,  but  as  an  heir.        

"  It  must  be  recollected,"  said  the    judgment,    "  that   the    adopted  son,  as     16  C.  556 
such,  takes    by    inheritance  not  by    devise.     See  Bhoobun    Moyee   Debia  v.      (P«C.)  = 
Ramkishove   Achavj   Chowdhvy  (2)."     The  Indian   Registration    Act  (III  of  131',^'  j^T 
1877),  s.    17,  was   referred   to.     As  regards  the   effect    of   the   agreement       93=5 
between  the  widow  and  Guman   Singh,  the  terms  signed  by  the  latter,   at    Sar.  P.C.J. 
any    rate  the  latter  part,  he  held    to  be    illegal.     The  adoption,    however,        505  = 
had.  as   an  act  completed,  taken   place  before  the  documents,    signed  and    ja<fklon'* 
registered  by  the  widow,  were  made.     The  judgment  continued  thus: —        P.O.  No.  110. 

"  An  adoption  once  made  is  by  Hindu  law  indefeasible,  and  after  the 
adoption  of  Udit  Narain  Singh,  the  Maharani's  power  of  adoption  was 
during  Udit  Narain  Singh's  lifetime,  exhausted  (West  and  Buhler,  3rd 
Edition,  Vol.  II,  page  1152,  and  Mayne's  Hindu  Law  and  Usage, 
s.  101).  There  remains  the  agreement  that  the  Maharani  shall,  during 
her  lifetime,  have  full  power  over  the  Maharaja's  estate.  As  regards 
this  agreement,  I  observe  that  the  learned  Counsel  for  the  appellant 
has  admitted  that  the  adoption  ceremonies  were  duly  performed, 
and  in  those  ceremonies  there  is  no  place  for  a  condition  of  this  kind,  and 
I  am  not  prepared  to  admit  that  a  condition  of  the  kind  can  invalidate  the 
adoption  ;  and,  following  the  analogy  of  the  Full  Bench  ruling  of  the 
Allahabad  High  Court  in  Hanuman  Teivari  v.  C  hired  (3),  I  am  of  opinion 
that  in  any  case  it  must  be  held  tha.tfactum  valet.  It  is  doubtful  whether 
the  agreement  would  bind  the  son  when  he  comes  of  age.  Ramasami 
Aiyan  \.  Venkata  Ramaiyan  (4).  " 

After  referring  to  the  English  Law  relating  to  the  subject  of  powers 
under  deeds  of  settlement,  the  Judicial  Commissioner  concluded  as 
follows : — 

"  Nor  am  I  able  to  find  in  the  agreement  anything  repugnant  to  the 
terms  of  the  Maharaja's  will.  It  appears  to  me  to  have  been  the 
Maharaja's  intention  that  till  such  time  as  Government  should  undertake 
the  management  of  •  his  property  his  widows  should  hold  it.  I  can  find 
no  fraud  upon  the  power  or  the  will  in  the  matter  of  the  adoption  of  Udit 
Narain  Singh." 

On  this  appeal  Mr.  J.H.  W.  Avathoon,  for  the  appellant,  contended 
that  the  authority  to  adopt  was  invalid.  The  ordinary  Hindu  law  was 


(1)  Section  13  of  the  Oudh  Estates'  Act  I  of  1869  enacts  :— 

"No  talukhdar  or  grantee,  and  no  heir  or  legatee  of  a  talukhdar  or  grantee  shall 
have  power  to  give  or  bequeath  his  estate  or  any  portion  thereof,  any  interest  therein, 
to"  any  person  not'  .being:  either  (1)  a  person  who,  under- the  provisions  of  this  Act,  or 
under  the  ordinary  law  to  which  persons  of  the  donor's  or  testator's  tribe  and  religion 
are  subject,  would  have  succeeded  to  such  estate,  or  to  a  portion  thereof,  or  to  an 
interest  therein,  if  such  talukhdar  or  grantee,  heir  or  legatee,  had  died  intestate;  or 
(2)  a  younger  son  of  the  talukhdar  or  grantee,  heir  or  legatee,  in  case  the  name  of  such 
talukhdar  or  grantee  appears  in  the  third  or  the  fifth  of  the  lists  mentioned  in  s.  8, 
except  by  an  instrument  of  gift  or  a  will  executed  and  attested  not  less  than  three 
months  before  the  death  of  the  donor,  or  testator,  in  manner  herein  provided  in  the 
case  of  a  gift  or  will,  as  the  case  may  be,  and  registered  within  one  month  from  the 
date  of  its  execution." 

(2)  10  M.I. A.  279(311).  (3)  2  A.  164.  (4)  6  I. A.  196  (208)  =  2  M,  91, 

369 
C  VIII— 47 


16  Cal.  560  INDIAN     DECISIONS,    NKW    SERIES  [Vol. 

1888  not   that  which   regulated    this   adoption.     The    provisions    of   the    Oudli 

DEC.  l,  Estates'    Act  I   of  1869,   had    superseded   in  [560]  regard    to   succession 

p r  to  a   talukdari  estate  in  virtue    of   adoption    the   ordinary  law.     To   have 

P    ,  fulfilled  the  requirements  of  the  Act  was  essential  ;  but  there  had  not  been 

"*  '  a  registration    of  the  authority  to  adopt,  nor  of  the  will,   which  purported 

16  C.  556  to  contain  it.    He  referred  to   the  Law  of  Registration,  as  required  both; by 

(P.C.)=  the  above    Act  and  by  the  Indian  Registration   Acts  VIII  of  1871   and  III 

16  I. A.  53=  of  1877.     Again,  a  further  objection  was  to  be  found  in  the  fact  of  the  boy 

13    98  =  5Ur  wnom   the  widow  had    purported  to  adopt    not    being  within    the  line   of 

Sar.  iTc.J.  succession  upon  intestacy   recognized  by  the  Act  I  of  1869.     For  the    pur- 

505=  pose  of  deciding  this  question,  the  Hindu  law  could  not  be   invoked,  and  it 

Rafique  4  could  not    be  said  that,    because  the  boy    was   adopted,    he  was  therefore 

Jackson's    wjtnjn  the  meaning  of  the  clause  that  he  who  takes  by  an  unregistered  will 
P.C.no.  110*  °,  ui  i    j  •    .  A      it_ 

must  be  a  person  who  would    have  succeeded  upon  an    intestacy.     As  the 

son  of  Guman  Singh  he  was  outside  the  line  of  succession. 

[Lord  Watson  observed  that  without  regarding  the  Hindu  law  as 
entirely  regulating  the  succession,  it  might  yet  indicate  to  whom  the  estate 
would  descend  after  the  exercise  of  a  power  to  adopt.] 

The  argument  was  that  whatever  the  validity  of  the  authority  to 
adopt  by  Hindu  law,  still  in  regard  to  the  special  provisions  of  s.  13, 
sub-s.  1,  considering  the  distant  connection  of  the  boy's  father  with  the 
testator,  and  the  fact  of  the  will  not  having  been  registered,  the  adoption 
was,  as  a  result,  unauthorized  by  the  law  governing  the  descent  and  device 
of  talukdari  estates. 

The  strongest  point  against  the  validity  of  the  adoption  was, 
however,  the  fact  that  the  widow,  purporting  to  adopt  under  authority 
from  her  deceased  husband,  had  entered  into  an  agreement  for  her 
own  benefit,  with  the  father  of  the  boy  whom  she  purported  to  adopt. 
The  terms  of  the  agreement  of  26th  October  1883  indicated  this;  and 
not  only  in  regard  to  the  nature  of  the  act  of  adoption  by  a  Hindu  widow, 
but  in  reference  to  the  general  rules  of  law  on  the  subject  of  the  execu- 
tion of  powers,  the  conduct  of  the  widow  must  be  held  to  have  vitiated 
the  alleged  adoption.  He  referred  to  Ramasawi  Aiyan  v.  Venkata  Rama- 
iyan  (1),  Nilmoni  Singh  v.  Bakranath  Singh  (2),  Vallanki  Venkata  [561] 
Krishna  Rao  v.  Venkata  Rama  Lukshmi  Narayan  (3),  Shoshinath  Ghose 
v.  Krishna  Soondari  Dasi  (4),  Duke  of  Portland  v.  Topham  (5),  Ganga 
Sahai  v.  Lekhraj  Singh  (6),  and  to  Far  well  on  Powers,  Edition  1874. 

Sir  Horace  Davey,  Q.C.,  and  Mr.  R.  V.  Doyne,  with  whom  was 
Mr.  C.  W.  Avathoon,  for  the  respondents,  were  not  called  upon. 

JUDGMENT. 

On  a  subsequent  day  (1st  December)  their  Lordships'  judgment  was 
delivered  by 

LORD  MACNAGHTEN. — It  appears  to  their  Lordships  that  this  case 
is  free  from  difficulty. 

The  will  of  the  late  Maharaja  of  Bulrampur,  Sir  Digbijai  Singh,  was 
recently  under  the  consideration  of  this  Board  on  the  occasion  of  a  claim  by 
his  junior  widow  to  joint  proprietary  rights  in  his  estate.  Their  Lordships 
then  expressed  their  opinion  that,  according  to  the  true  construction  of  the 


(1)  6  I. A.  196  =  2  M.  91.         (2)  9  I. A.  104  =  9  C.  187.         (3)  4  I. A.  1  =  1  M.  174. 
(4)  7  I.A.  250=6  C.  381,       (5)  11  H.L.C.  32.  (6)  9  A.  256. 
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will,  the  Maharaja  conferred  upon  his  senior  widow  (who  is  the  first  defend-        1888 
ant  in  the  present  suit),  and  upon  her  alone,  a  life  estate  in  all  his  property,       1-)EC-  l- 
and  authority  to  select  and  adopt  such  minor  male  child  of   his    family   as      pRIV"v 
she  might  think  fit.     The  adoption  which  she  was  not  only  authorized  but    rOUNCjL 
required  to  make  was  to  be  "  according  to  the  custom   of   the   family   and 
according    to   the  Hindu  law,"  and  the  adopted  son  was  to  "  be  in  place  of     iec.  556 
an  actual  son  the  owner  of  the  entire  raisat,  and  the  assets,    moveable   and      (P.C.)  = 
immoveable,"  the  widow  taking  a  provision  for  her  maintenance.  ^  LA.  53= 

The  senior  widow  selected  for  the  adoption  a  minor  male  child  of   the        gaLf} 
Maharaja's    family.       It    has    been    admitted    in    this    suit    that    "the    Bar.  PXJ.J. 
ceremonies  of  adoption  were  duly  performed."    They  took  place  on  the  8th        505= 
of  November  1883.     On  the  5th  of  December  following,  the  senior  widow    Rafique  & 
executed    a    deed    of   adoption,    which    was  duly  registered,  by  which  she  p  CN  ^lo 
declared  that,  in  accordance  with  the  written  permission   of   her    deceased 
husband,   she    had    [562]    adopted  Udit  Narain    Singh  (who  is  the  second 
defendant  to  this  suit),  and  that  he  would  be  the  proprietor   of   the   Maha- 
raja's  estate  and  property,  both  moveable  and  immoveable  like  a  real  son. 

The  appellant,  who  is  a  distant  relative  of  the  late  Maharaja,  and  the 
person  upon  whom,  according  to  the  rules  of  intestate  succession  pre- 
scribed by  the  Oudh  Estates'  Act,  1869,  in  default  of  any  widow  of  the 
Maharaja,  or  any  son  adopted  by  her  as  provided  by  the  Act,  or  any  male  • 
lineal  descendant  of  such  son,  the  Maharaja's  talukhdari  estate  would 
descend,  brought  this  suit  for  the  purpose  of  having  it  declared  that  the 
adoption  of  the  second  defendant  was  invalid,  fraudulent  and  void. 

Three  grounds  of  objection  to  the  validity  of  the  adoption  were  urged 
before  their  Lordships. 

In  the  first  place  it  was  contended  that  the  adoption  was  invalid, 
because  the  authority  to  adopt  was  not  contained  in  a  registered  document. 
Their  Lordships  are  of  opinion  that  there  is  no  ground  for  this 
contention.  The  Act  of  1869  requires  the  writing  by  which  an  authority 
to  adopt  a  son  is  exercised  to  be  registered.  It  also  requires 
the  authority  to  be  in  writing.  But  it  does  not  require  that  writing 
to  be  registered.  Act  III  of  1877,  s.  17,  which  does  require  authorities 
to  adopt  a  son  to  be  registered,  expressly  excepts  authorities  conferred  by 
will. 

In  the  next  place,  it  was  contended  that  the  adoption  was  invalid, 
and  the  bequest  to  the  adopted  son  of  no  effect,  so  far  at  any  rate  as 
regards  the  talukhdari  property,  because  the  adopted  sou  was  not  a  person 
who  could  take  the  talukhdari  property  under  an  unregistered  will.  It  is 
obvious  that  this  objection,  assuming  it  to  be  well  founded,  would  not 
better  the  position  of  the  appellant  if  the  senior  widow  had  authority  in 
writing  to  make  the  adoption,  and  did  in  fact  make  the  adoption  in  the 
manner  prescribed  by  the  Act  of  1869.  The  adopted  son  would  not 
take  until  the  widow's  death,  but  still  he  would  take  to  the  exclusion  of 
the  appellant.  Their  Lordships,  however,  are  of  opinion  that  the  objec- 
tion is  not  well  founded.  In  order  to  make  the  objection  good,  the  appel- 
lant has  to  establish  the  proposition  that  the  adopted  son  is  not  within 
the  exception  contained  in  s.  13,  sub-s.  1  of  the  Act,  that  he  is  not 
a  person  who,  under  the  [563]  provisions  of  the  Act  or  under 
the  ordinary  law  to  which  persons  of  testator's  tribe  and  religion  are 
subject,  would  have  succeeded  to  the  talukhdari  estate  or  to  an  interest 
therein  if  the  Maharaja  "  had  died  intestate."  The  appellant  endeavour- 
ed to  support  that  proposition  by  arguing  that  if  the  Maharaja  had  left  no 
will,  there  would  have  been  no  authority  to  adopt  in  existence.  And  then, 
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1888       m  regard  to  succession  to  the  estate,  Udit  Narain  Singh  would  have  ranked 

DEC.  I.      as    the    son    of    Guman    Singh.     But   the    word  "  intestate  "  in  sub-s.  1 

evidently  means  intestate  as  to   his    estate,    that    is,    his    estate    as    that 

•          v      expression    is   defined    by   the   Act,    the   taluk  or  immoveable  property  to 

COUNCIL.    which  alone  the  Act  is  declared  to  extend.     This  is  plain  on    consideration 

16*C~556     °^  s*  ^'  taken  Dv  itself  but  it  is  made  still  plainer,  if  possible,  by  reference 

(P.C.)=      io  s-  22,  which  is  closely  connected  with  s.  13,  and  which    expresses   what 

16  I.  A.  53=  otherwise  would  necessarily  be  implied,  and  qualifies  the  word  "  intestate  " 

13  Ind.  Jur.  by  the  addition  of  the  words  "  as  to  his  estate." 

S    •  F^C  J  '^^e  ^as*  Pom*  urged  ou  behalf  of  the  appellant  was  described    by   the 

505='  '   learned   Counsel    who   appeared   in   support  of  the  appeal  as  his  strongest 

Rafique  &    point.     It  was  this  :     The  senior  widow  seems  to  have  been    unwilling   to 

Jackson's     disregard    her    husband's    injunctions,    but    at    the    same   time  she  was 

P.O.  No.  110.  anxjous  to  keep  the  estate  during  her  life.     She  obtained  from  the    natural 

father   of   the   child    whom    she    proposed  to  adopt  a  document,  dated  the 

26th  of  October  1883,  in  which  it  was  declared  that  she   should    have   full 

control   during   her   lifetime   over   the  property  leff  by  the  late  Maharaja. 

It  was  not  suggested  that  there  was  or  could  have  been  in   the   ceremonial 

of   adoption   any   such   condition   or   reservation,  nor  is  any  trace  of  that 

condition  or  reservation  to  be  found  in  the  deed  of  adoption  of   the   5th   of 

December    1883.     But   some   months   afterwards,    on  the    28th  of  March 

1884,  the  senior  widow  executed  what  is  called  a  second  deed  of   adoption, 

by   which    she   purported    to   revoke    the  deed  of  the  5th  of  December,  on 

the  allegation  that  it  ought  to  have  contained    a   provision   postponing   tKe 

interest  of  the  adopted  son  until  her  death. 

On  these  facts  it  was  argued  that  the  adoption  was  a  fraud  upon  the 
authority  to  adopt,  and  therefore  void. 

This  point  seems  to  their  Lordships  equally  untenable. 
[564]  Tne  conduct  of  the  senior  widow  is  not  altogether  to  be  com- 
mended, but  it  would  be  extravagant  to  describe  it  as  fraudulent,  or  to 
maintain  that  the  adoption  was  made  for  a  corrupt  purpose,  or  for  a 
purpose  foreign  to  the  real  object  for  which  the  authority  to  adopt  was 
conferred.  It  may  be  true,  as  suggested  by  Mr.  Arathoon,  that  the  child 
of  Gu-man  Singh  was  selected  in  preference  to  the  child  of  the  appellant, 
because  the  senior  widow  had  reason  to  believe  that  the  selection  would 
be  less  likely  to  lead  to  her  position  being  challenged.  But  it  is  difficult 
to  understand  how  a  declaration  by  Guman  Singh  or  an  agreement  by 
him,  if  it  was  an  agreement,  could  prejudice  or  affect  the  rights  of  his 
son,  which  could  only  arise  when  his  parental  control  and  authority 
determined.  The  ceremonies  of  adoption  are  unimpeached.  The  deed 
of  adoption  is  open  to  no  objection.  The  second  deed  is  admittedly 
inoperative.  No  conditions  therefore  were  attached  to  the  adoption.  Had 
it  been  otherwise,  the  analogy,  such  as  it  is,  presented  by  the  doctrines  of 
Courts  of  Equity  in  this  country  relating  to  the  execution  of  powers  of 
appointment  to  which  Mr.  Arathoon  appealed  would  rather  suggest  that, 
even  in  that  case,  the  adoption  would  have  been  valid  and  the  condition 
void, 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  that 
the  appeal  ought  to  be  dismissed.  The  appellant  will  pay  the  costs  of  the 
appeal. 

Appeal  dismissed. 

Solicitors  for  the  appellant  :  Messrs.  Young,  Jackson  d^  Beard. 
.    Solicitors  for  the  respondents  :  Messrs.  T.  L.  Wilson  &  Co. 
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PRIVY  COUNCIL.  PEC.  1. 

PRESENT  :  PRIVY 

Lord  Fitzgerald,  Lord  Hobhouse,  Lord  Macnaghteu  "IL< 

and  Sir  R.  Couch.  16^564 


[On  appeal  from  the  Court  of  the  Additional  Recorder  of  Rangoon.]  jfRn- 

5  Sar.  P.C.J. 

BHUGWAN  DAS  (Plaintiff)  v.  THE  NETHERLANDS  INDIA  SEA  293. 

AND  FIRE  INSURANCE  COMPANY  OF  BATAVIA    (Defendants). 
[7th  and  9th  November  and  1st  December,  1888.] 

Insurance  —  Marine  Insurance  —  Open  cover  —  Proposal  to   issue   policy  —  Acceptance 
—  Refusal  to  issue  policy  in  terms  of  open  cover. 

An  open  cover  to  an  amount  stated  for  insurance  on  cargo  to  be  shipped  for  a 
voyage  in  a  ship  (afterwards  lost  on  that  voyage)  was  given  by  the  agent  of  the 
defendant  company  to  the  o%vner  of  the  ship  in  order  L565J  that  he  might  give 
it  to  the  charterer,  and  it  was  a  proposal  to  insure.  The  owner  transferred  the 
open  cover  to  the  plaintiff,  who,  under  charter  with  him,  shiped  rice  and  applied 
for  policies  to  the  amount  stated  in  the  open  cover.  The  defendant's  agent  then 
refused  to  issue  any  policy  on  the  rice  so  shipped. 

Held,  that  the  open  cover,  as  given  to  the  owner,  constituted  a  subsisting  pro- 
posal to  insure,  and  as  soon  as  application  for  the  policy  under  it  was  made  to  the 
defendant's  agent  by  the  shipper,  to  whom  the  open  cover  had  been  transferred, 
there  was  a  binding  contract  that  a  policy  should  be  issued  in  its  terms.  That 
the  shipper  asked  for  two  policies  did  not,  under  the  circumstances,  prevent  there 
being  an  acceptance,  there  having  been  a  refusal  to  issue  any  policy. 

APPEAL  from  a  decree  (23rd  July  1886)  of  the  Additional  Recorder 
of  Rangoon. 

The  suit  out  of  which  this  appeal  arose  was  brought  by  the  appellant 
for  the  specific  performance  of  a  contract  alleged  to  have  been  made  by 
the  respondents,  through  their  agents,  to  issue  to  the  plaintiff  a  policy  of 
insurance  on  cargo  shipped  from  Rangoon  to  Calcutta,  there;  having  been 
a  refusal  to  issue  the  policy  and  the  ship  having  been  lost  on  the  voyage. 

The  plaint,  filed  18th  August  1885,  alleged  that  on  the  preceding 
8th  March  the  plaintiff  agreed  with  Mr.  James  Macrory  of.  Rangoon 
for  a  charter  from  the  latter  as  owner  of  the  ship  Copeland  Isle  from 
Rangoon  to  Bombay,  the  latter  undertaking  to  obtain  insurance  for 
such  goods  as  the  plaintiff  should  ship  by  her  ;  that  the  plaintiff  required 
Macrory  to  obtain  insurance  for  Rs.  15,000  upon  100  bags  of  rice 
which  he  intended  to  ship,  and  disbursements  on  account  of  the  vessel  ; 
and  that  Macrory  applied  to  the  agents  of  the  defendant  company 
at  Rangoon  to  take  an  insurance  risk  to  that  extent,  which  the  agents 
agreed  to  do,  and  in  due  course  issued  an  open  cover  for  the  same. 
This  open  cover  Macrory  endorsed  and  made  over  to  the  plaintiff,  in 
accordance  with  custom,  and  the  plaintiff  thereupon  executed  a  charter- 
party.  He  afterwards  shipped  1,000  bags  of  rice  on  the  Copeland  Isle, 
and  disbursed  on  her  Rs.  4,000,  writing  on  31st  March  1885  to  the  agents 
requesting  them  to  declare  policies  of  insurance  on  1,000  bags  of  rice, 
value  Rs.  10,000  ;  also  on  the  disbursement  of  the  vessel  from  Rangoon 
to  Bombay,  Rs.  5,000  ;  and  enclosed  the  premium.  The  [566]  plaint 
further  alleged  that  the  defendants  refused  to  issue  the  policy  ;  and 
lastly,  the  total  loss  of  the  Copeland  Isle,  and  claimed  specific  permormance. 

The  defendants  by  their  answer  denied  that  the  open  cover  was  given 
to  Macrory  as  such,  but  alleged  that  it  was  given  in.  answer  to  his  question 
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whether  the  Company  was  prepared  to  insure  rice  by  that  ship,  and  in 
order  to  be  shown  to  other  insurance  agents  as  indicating  that  they  consi- 
dered the  ship  a  fair  risk.  The  form  was  not  signed  by  the  agents,  nor 
registered  by  them  in  the  Company's  books,  as  it  would  have  been,  had  it 
been  issued  as  a  preliminary  to  granting  a  policy.  They  further  alleged 
that  the  plaintiff  was  informed  of  the  facts  before  the  sailing  of  the  ship  ; 
and  that  the  open  cover  made  no  mention  of  disbursements  ;  also  that  the 
indorsement  and  transfer  took  place  without  their  knowledge,  or  notice  to 
and  they  denied  the  alleged  custom  as  to  transfer  of  open  covers  ; 
stating  that  Macrory  had  noinsurable  interest  in  the  rice  shipped,  and  that 
the  Company  was  not  liable  for  the  amounts  claimed. 

Issues  were  fixed  raising  the  principal  questions  whether  the  open 
cover  was  a  contract  which  the  plaintiff  could  claim  to  have  specially 
performed  ;  under  what  circumstances  it  was  granted  to  Macrory  ;  and 
whether  it  was  transferable  or  assignable  by  him. 

The  Additional  Recorder  found  that  what  took  place  at  the  issue  of 
the  open  cover  was  the  following  : — 

"  Macrory  wanting  to  get  a  charter  for  his  ship  applied  to  the  plaintiff 
who  entered  into  negotiations  with  him  and  approved  of  the  terms 
of  the  proposed  charter-party  :  the  plaintiff,  however,  made  one  essen- 
tial stipulation,  before  concluding  the  charter-party  ;  and  that  was 
that  Macrory  should  produce  to  him  something  to  show  that  insurance 
risks  would  be  taken  by  the  insurance  companies  on  the  cargo  shipped  by 
the  vessel.  In  order  to  satisfy  this  stipulation  Macrory  went  to  various 
insurance  offices  starting  with  the  agent  of  the  defendant  Company,  and 
obtained  the  document  sued  upon,  and  four  other  open  covers,  which  he 
endorsed  over  to  the  plaintiff,  who  then  executed  the  charter-party.  What 
happened  seems  to  have  been  done  in  pursuance  of  a  practice  which  has 
been  followed  by  other  local  shipowners  like  Mr.  Macrory,  who,  according 
to  the  evidence  of  [567]  Mr.  Borland,  apply  to  insurance  agents  here  for 
open  covers  in  order  to  be  able  to  show  them  to  persons  whom  they  may 
ask  to  charter  their  vessels  as  a  guarantee  that  cargo  shipped  by  them 
will  be  insured." 

The  facts  attending  the  plaintiff's  application  to  Messrs.  Gladstone, 
Wyllie  &  Co.,  as  the  defendant's  agents,  to  declare  policies  of  insurance 
on  the  rice,  and  on  disbursements,  and  their  refusal,  with  the  material 
part  of  the  correspondence  thereupon, — are  set  forth  in  their  Lordships' 
judgment. 

The  Additional  Recorder  was  of  opinion  that  the  contract  to  issue 
a  policy  had  never  been  enforceable,  by  reason  of  Mr.  Macrory's  not 
having  had  any  issurable  interest  in  the  rice  shipped  in  the  Copeland 
Isle.  He  had  no  doubt  that  the  giving  of  the  open  cover  might  initiate 
a  contract  for  insurance.  But  of  that  contract  one  of  the  most  essen- 
tial principles  was  that  the  assured  should  have  at  the  time  of  the 
making  of  the  contract  an  insurable  interest  in  the  subject-matter 
insured,  and  no  such  interest  existed  at  the  time.  He  was  also  of 
opinion  that  no  custom  in  variation  of  this  general  principle,  admitting 
the  transferee  who  ultimately  might  become  the  shipper,  to  stand  in  the 
place  of  a  person  receiving  the  open  cover,  had  been  proved  to  prevail  in 
Rangoon.  Nor,  in  his  opinion,  did  the  relation  of  agency  between  the 
plaintiff  and  Macrory  exist,  it  being  the  fact  that  at  the  time  when 
Macrory  was  effecting  the  arrangements  which  he  made  with  the  insurance 
agents  it  was  uncertain  whether  the  plaintiff  would  ship  any  rice  on 
board  the  vessel.  For  these  reasons  he  dismissed  the  suit  with  costs. 
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Mr.  J.  Gorell  Barnes,   Q.C.,  and  Mr.   Agadeg,  for  the  appellant,  argued        1888 
that  the   judgment    was  incorrect   in  holding  that   the  case   turned  on  the      DEC.  l. 
absence  of  an  insurable  interest  in    Macrory   at  the  time  when  he  received        -- 
the  open  cover.     It  had  been    settled    for  a  century  past  that  it   was    suffi-       "RIVY 
cient  for  the  party  assured  to  have   an    interest   at  the  date  of  the  contract.    COUNCIL. 
This  the  plaintiff  had  when  he    accepted    the  offer  of  insurance  previously     16  c  S6, 
made    in    the   open    cover.     The    contention   on   his  behalf   was   that  he     (P.c'.)  = 
accepted  -the    terms     offered    to     any     shipper    who    should    ship    under  16  I.A.  60= 
charter     with     Macrory,     which    terms,     in    effect,     were   those     of  the  5  Sar-  P-C.J. 
open  cover.     It    was     further  contended     for   the    appellant  that    [568]          293< 
when    he  signed    the   charter-party,    which   he    did   upon   the   faith    that 
he    could  have    the   policy   referred    to    in  the  open   cover,    there  was  an 
adoption    by   the   appellant   of   the   terms,    and    thereupon   a   completed 
contract  between  him  and  the    respondents     who   had  offered  those  terms. 
The    Court    below   had    erred   in     holding   that   the  evidence  as    to    the 
mercantile  usage  reg  irding  the    issue  of   open   covers  was  insufficient  and 
in  not   holding    that   the   plaintiff  as  principal    was  entitled  to  enforce  the 
contract  on  which  he  sued. 

They  referred  to  Arnould  on  Insurance,  6th  Edition,  Part  10,  Chapter 
III  :  Sutherland  v.  Pratt  (1);  Irving  v.  Richardson  (2);  Routh  v.  Thomp- 
son (3)  ;  P^isJier  v.  The  Liverpool  Maritime  Insurance  Company  (4)  ;  The 
Specific  Relief  Act,  I  of  1877,  s.  22  ;  Fry  on  Specific  Performance. 

Mr.  A.  Cohen,  Q.  C.,  and  Mr.  R.  G.  A.  Arbuthnot,  for  the  respsondent 
Company,  argued  that  the  suit  had  been  rightly  dismissed.  Macrory  could 
not,  by  assigning  the  so-called  open  cover,  confer  greater  rights  on 
another  than  be  had  in  himself  ;  nor  had  the  supposed  custom, 
to  issue  open  covers  by  the  insurance  agents  to  serve  as  an  offer 
to  any  shipper  subsequently  corning  forward  to  accept  them,  been  proved 
to  prevail  in  Rangoon.  There  were  doubts  how  far  a  such  custom  would 
be  enforceable.  Again,  it  was  argued  that  there  was  ground  for  the 
finding  that  there  had  been  no  relation  of  principal  and  agent  between  the 
appellant  and  Mr.  Macrory  in  the  obtaining  the  open  cover  ;  as  to  which 
it  was  open  to  doubt  whether  the  document  had  been  given  as  an  open 
cover  at  all.  Its  effect  might  be  considered  to  have  been  only  that  the 
Company  regarded  the  shipment  as  a  fair  risk.  Lastly,  as  to  the  accept- 
ance, without  which  the  case  for  the  appellant  must  fail,  to  whom  could 
it  to  be  said  to  have  been  addressed  :  and  when  was  it  complete.  In  regard 
to  those  points,  the  evidence  did  not  enable  the  plaintiff  to  recover.  They 
cited  Dickenson  v.  Dodds  (5),  Mackenzie  v.  Coulson  (6). 

[569]  Mr.  /.  Gorell  Barnes,  Q.C.,  replied,  arguing  that  there  had  been 
a  complete  acceptance  by  the  plaintiff  of  a  previous  offer,  made  through 
and  by  means  of  the  open  cover,  in  which  there  was  no  necessity  for 
persons  to  be  named.  He  cited  Weidner  v.  Hogfett  (7),  lonides  v.  Pacific 
Insurance  Company  (8),  Great  Northern  Railway  Company  v.  Witham  (9), 
Morrison  v.  Universal  Marine  Insurance  Company  (10),  Lishman  v.  Northern 
Maritime  Insurance  Company  (1  1). 


(1)  11  M.  &  W.  296.  (2)  1  Mood,  and  Rob,  153  =  2  G.  and  Ad.  193. 

(3)  11  East.  433  ;  13  East  279,  (4)  L  R.  8  Q.B.  469  ;  L.R.  9  Q  B.  425. 

(5)  L.R.  2  Ch.  D.  463.  (6)  L  R.  8  Exch.  368. 

(7)  L.R.  1  C.P.D.  533.  (8)  L  R.  6  Q.B.  674. 

(9)  L.R.  9  C.P.D.  16.  (10)  L.R.  8  Exch.  40, 

(11)  L.R.  8  C.P.  266  ;L.  R.  10  C.P.  179. 
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1888  JUDGMENT. 

Their  Lordships'  judgment  was   afterwards   (1st  December)  delivered 
PRIVY      by 

"IL<  SIR    R.    COUCH.- — The  appellant   in   this   case    brought  a  suit  against 

16  C.  564  ^le  respondents  for  specific    performance  of   a  contract  of  insurance.     The 

(P.C.)=  Recorder  of    Rangoon,    in   whose  Court  it  was  brought,    dismissed  the  suit 

16  I.A.  60=  with  costs,  and  this  appeal  is    from  that  judgment. 

n      Go  n      P  f     T 

293.'  '  In  March  1885  one  John  Macrory,  a  shipbuilder  and  owner  of  a  vessel 

called  the  Copeland  Isle,  then  lying  in  Rangoon  river,  applied  to  the 
plaintiff,  a  merchant  carrying  on  business  at  Rangoon,  and  also  at 
Calcutta  and  Bombay,  to  charter  that  vessel.  The  evidence  of  the  plaintiff, 
who  was  examined  as  a  witness,  was  as  follows  : — 

"  1  said  to  Macrory  that  if  an  open  cover  were  given  to  me  free  of 
particular  average,  I  would  charter  the  vessel.  When  the  charter-party 
was  drawn  and  brought  to  me  by  Macrory  and  Sutherland  (one  of  the 
brokers  who  arranged  the  charter)  I  said  :  'Where  is  the  open  cover  ?' 
Then  Mr.  Macrory  gave  me  this  open  cover,  with  these  five  others.  When 
I  got  these  the  charter-party  was  signed  by  me.  I  shipped  goods  on  the 
Copdand  Isle.  I  shipped  my  own  goods,  6,220  bags  of  rice.  This  is  a  copy 
of  the  charter-party.  Subsequently  I  went  to  Messrs.  Finlay,  Fleming, 
Messrs.  Strang  Steel,  and  Messrs.  Gladstone  Wyllie's  for  policies  on  the 
covers.  I  got  policies  from  all,  except  from  Messrs.  Gladstone  Wyllie.  I 
went  to  Gladstone  Wyllie's  [570]  and  saw  Mr.  Bertram,  I  went  three 
times  to  them  before  I  wrote  to  them.  Once  I  saw  Mr.  Bertram,  and 
twice  Mr.  Gordon.  I  showed  Bertram  the  open  cover,  and  asked  him 
for  policies  for  Rs.  10,000  for  1,000  bags  of  rice,  and  Rs.  5,000  for  dis- 
bursements. Mr.  Bertram  said  :  '  We  have  given  a  policy  to  a  chetty.' 
That  was,  I  believe,  for  Rs.  17,500  said  :  'I  have  no  concern  with  the 
chetty's  policy.  I  want  the  policy  for  my  goods.'  Bertram  said  he 
would  not  give  one.  I  then  went  to  Gordon,  who  was  the  then  Manager 
of  Gladstone  Wyllie's.  Gordon  said  :  (  I  cannot  give  a  policy,  go  to 
Mr.  Macrory.'  I  went  that  day  or  next  day  with  Macrory  to  Gordon. 
Macrory  asked  Gordon  to  give  the  policy,  as  the  ship  was  to  be  cleared. 
He  spoke  for  a  long  time,  and  so  did  I.  We  both  pressed  Gordon  to  give 
one,  but  he  said  he  would  not.  Then  I  said  :  '  If  you  do  not  give  one  I 
will  send  the  customary  notice.'  Afterwards  I  addressed  a  letter  to 
Goldstone  Wyllie  as  the  agents  of  the  defendants'  company." 

The  open  cover  was  in  these  terms  : — - 

"  Rangoon,  9th  March  1885. 

"  NETHERLANDS  INDIA  SEA  AND  FIRE  INSURANCE  COMPANY  OF 

BATAVIA. 
"  Dear  Sir, 

«  We  hereby   consider  you  insured  under  an  open  cover  to  the  exten  i 

of  rupees  fifteen  thousand    only,  on  rice  per  Copeland  Isle,  Captain . 

Rangoon  to  Bombay. 

"  Premium,  2  per  cent. 
"  Free  of  war  risks. 
"  Average  f.  p.  a, 
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"  Policy  to  be  applied  for  before  the  ship  sails,  and  vessel  to  be  towed  1888 

by  steamer  to  sea.  DEC.  1. 

"  Yours  faithfully,  PRIVY 

"  GLADSTONE  WYLLIE  &  Co.,  COUNCIL. 

"  T.  R.  BERTRAM, 

,        .     •     D  16  C.  564 

Agents  in  Rangoon.  /pt(j\_ 

'<  To  K.  MACRORY,  ESQ.  "  16  I-A.  60= 

(On  the  back  :)  «  J.  MACRORY.  "  8*293?'°iJ* 

The  letter  to  Gladstone  Wyflie  as  the  defendants'  agents  abuve-men- 
tioned  was  dated  the  31st  March  1885,  and  requested  them  [571]  to 
declare  policies  of  insurance  on  1,000  bags  of  rice,  value  Rs.  10,000,  and 
on  disbursements  of  the  vessel  from  Rangoon  to  Bombay  Rs.  5,000,  and 
it  enclosed  Government  promissory  notes  for  Rs.  300  for  the  premium. 
Gladstone,  Wyllie  &  Co.  replied  by  letter,  dated  the  1st  April  1885,  say- 
ing  :  "  As  we  did  not  grant  you  an  open  cover  by  the  Copeland  Isle,  we 
regret  we  cannot  issue  a  policy,  and  we  return  Rs.  300  in  Government 
currency  notes  which  you  sent  us."  On  the  1st  April  the  plaintiff  again 
wrote,  stating  that  Macrory  had  transferred  the  open  cover  to  him,  and 
enclosing  it  with  the  Government  notes,  to  which  Gladstone,  Wyllie  &  Co. 
replied  on  the  2nd  April  that  they  could  not  recognize  the  transfer  by 
Macrory  of  the  open  cover,  and  that  they  never  entered  into  any  engage- 
ment to  grant  the  plaintiff  a  policy  for  Rs.  15,000. 

Although  the  plaintiff  at  the  interviews  with  Bertram  and  Gordon, 
and  in  his  letter  of  the  31st  March,  asked  for  two  policies,  he  appears  not 
to  have  insisted  upon  having  the  insurance  in  that  way,  and  the  defend- 
ants' agents  did  not  take  the  ground  that  the  open  cover  did  not  bind  them 
to  give  a  separate  policy  for  disbursements,  but  absolutely  refused  to 
issue  any  policy.  Their  Lordships  think  the  defendants  cannot  say 
that  the  plaintiff  was  not  willing  to  take  a  policy  on  rice  for  Rs.  15,000.  . 
Whether  upon  such  a  policy,  he  could  recover  the  disbursements  or  the 
Rs.  4,000  advanced  on  account  of  freight  it  is  not  now  necessary  to 
determine..  In  his  plaint  he  has  simply  asked  for  a  policy  of  insurance  in 
terms  of  the  open  cover. 

When  the  defendants'  agents  refused  to  issue  a  policy  to  the  plaintiff, 
he  endeavoured  to  obtain  an  insurance  on  'the  cargo  uninsured  from  other 
offices  in  Rangoon  and  Bombay,  but  did  not  succeed.  The  Copeland  Isle 
proceeded  on  her  voyage  to  Bombay  on  or  about  the  1st  April  1885,  and 
was  totally  lost  in  a  cyclone  on  the  following  10th  of  June. 

To  return  to  the  evidence.  About  the  open  cover,  Macrory  said 
(omitting  passages-  which  it  is  not  necessary  to  read) : — 

"  I  remember  this  open  cover.  I  got  it  for  the  charterer,  Bhugwaudas. 
I  was  to  see  if  an  insurance  could  be  effected  on  the  cargo  before  he 
would  sign  the  charter-party.  I  made  it  over  to  Bhugwandas,  and 
endorsed  it.  ...  1  made  all  the  [572]  covers  over  to  him 
on  his  signing  the  charter-party.  .  .  .  I  saw  Mr.  Gordon  when  I  first 
got  this  open  cover.  ...  I  asked  Mr.  Gordon  if  he  would  take  a  risk, 
as  I  could  get  a  charter  if  he  would  take  a  risk.  I  did  not  save  that  I  only 
wanted  it  to  show  to  other  Companies,  and  not  as  an  undertaking  to 
issue  a  policy.  .  .  .  Mr.  Bertram  was  present  in  Gordon's  room 
when  I  had  the  conversation  with  Mr.  Gordon,  and  immediately  after 
I  got  the  open  cover.  ...  I  went  out  of  Gordon's  room  with 
Bertram.  1  got  the  open  cover  from  Bertram  in  his  room.  I  talked  to 
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Bertram  there  about  the  ship  and  the  money  I  had  expended  on  her,  and 
the  condition  she  was  in.  I  said  that  if  I  could  get  an  insurance  I  could 
effect  a  charter.  I  mentioned  Bhugwandas  as  the  charterer.  ...  I 
asked  Gordon  whether  he  would  insure  a  part  of  the  cargo,  or  as  much  as 
he  could  take.  When  he  said  he  could  take  up  to  Rs.  1*1,000,  I  asked  for 
an  open  cover  to  that  effect.  I  think  the  open  cover  was  taken  out  of  a 
book.  I  do  not  remember  who  put  the  stamp  on." 

Mr.  Gordon    was    not  examined  as  a    witness,  and  there    was  a  satis- 

5>Sar.  P.C.J.  factory  explanation   of  this   omission.     Mr.   Bertram    was    examined  and 
293.  ™_:j  . 

said : —  « 

"  I  am  an  assistant  in  the  firm  of  Messrs.  Gladstone  Wyllie  &  Co., 
in  Rangoon.  The  firm  are  the  agents  of  the  defendants'  Company  in 
Rangoon.  1  saw  Macrory  on  the  9th  March  1885  with  reference  to  the 
vessel  the  Copeland  Isle.  He  came  to  me  personally  at  half-past  two.  . 
.  .  He  asked  me  for  a  chit  to  show  the  other  insurance  offices  that 
we  were  prepared  to  take  insurance  on  the  Copelend  Isle  ;  of  course  that 
had  reference  to  what  had  previously  taken  place  when  the  matter 
was  arranged  by  Mr.  Gordon.  ...  I  heard  Gordon  tell  Macrory 
that  he  would  be  willing  to  take  a  risk  up  to  Rs.  15,000  on  the  vessel  for 
the  defendant  Company.  ...  At  this  second  interview  Macrory 
asked  if  we  would  give  him  a  letter  to  show  to  Steel's  and  to  Finlay's 
so  that  they  could  see  that  we  were  willing'  to  take  insurance  on  the 
vessel.  I  gave  him  a  paper.  This  (the  open  cover)  is  the  paper  I  gave. 
I  used  this  form  because  he  wanted  something  definite  to  show  to  people, 
mere  word  of  mouth  not  being  sufficient.  I  chose  an  open  cover  from  because 
it  was  the  most  convenient  thing  we  had,  and  it  was  much  easier  for  me 
[573]  to  fill  up  this  form  than  to  write  an  open  letter.  .  .  .  We  said 
that  we  were  prepared  to  accept  a  risk  on  the  Copeland  Isle  to  the  extent 
of  Rs.  15,000.  Nothing  was  said  about  giving  an  open  cover  or  a  policy, 
Gordon  said  this.  .  .  .  We  knew  at  the  time  Macrory  had  no  rice  to 
ship." 

Mr.  John  Anderson,  a  witness  for  the  plaintiff  whose  firm  are  agents 
for  several  Marine  Insurance  Companies  in  Rangoon,  said  : — 

"  An  open  cover  is  issued  generally  before  the  shipment  of  the  goods 
to  be  insured.  After  the  goods  are  shipped  the  party  producing  the  open 
cover  gets  a  policy  on  payment  of  the  parmium.  I  do  not  know  if  we 
ever  had  a  case  of  the  kind,  but  our  firm  would  issue  a  policy  to  the  person 
producing  the  open  cover,  to  us,  notwitdstanding  the  open  cover  had  been 
issued  in  another  person's  name."  On  cross-examination  he  spoke  to  the 
same  effect. 

Mr.  John  Borland  another  witness  for  the  plaintiff,  whose  firm  at 
Rangoon  also  are  agents  for  several  Marine  Insurance  Companies,  said  :  "  If 
we  issued  an  open  cover  to  A,  and  afterwards  B  shipped  the  cargo,  we 
should  have  no  objection  to  issuing  the  policy  to  B"  And  on  cross- 
exmination  :  "  I  have  many  times  issued  an  open  cover  to  a  man  who 
has  not  an  insurable  interest.  If  Macrory  came  to  us  and  told  us  he 
could  not  get  a  charter  unless  he  got  open  covers  on  the  cargo  to  be 
shipped,  we  would  issue  open  covers  to  him,  and  look  to  him  for  the  pre- 
mium until  we  had  intimaticn  that  the  cargo  had  been  shipped  by  some 
one  else,  and  that  the  open  cover  was  held  by  the  shipper." 

Upon  the  evidence  in  the  suit  their  Lodships  have  come  to  the 
conclusion  that  the  open  cover  was  given  to  Macrory  in  order  that  he 
might  give  it  to  the  charterer  of  the  vessel,  and  that  it  was  a  proposal 
to  insure.  Although  addressed  to  Macrory,  it  could  not  have  been 
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intended   for   his  acceptance,  as  it  was  known   that  he  was  not  going  to  1888 

ship    the   rice.     When  he  handed  it  to  Bhugwandas  it  was  a  subsisting  DEC.  1. 

proposal  capable  of  being  accepted  by  him,  and    when  Bhugwandas  went  ~ 
to   Gladstone    Wyllie's   and  showed  Bertram  the  open  cover,  and  asked 

him  for  policies,  there  was  an  acceptance  of  the  proposal  so  as  to  make  a  COUNCIL. 

binding   contract  with  Bhugwandas    to  insure   and  issue  a  policy  in  terms  i6~C~~564 

[574]    of   the    open    cover.     The    asking  for  two  policies  did  not  prevent  (p.c'.)  = 

the  acceptance  being   sufficient,  as  Bertram  absolutely  refused  to  give  any  16  I.A.  60= 

policy.  *  ^ar>  P-C'J- 

293. 
The    letter   of  the    1st    Apfil  1885,    refusing  to  issue  a  policy,   and   of 

the  2nd  April,  refusing  to  recognize  the  transfer  to  Bhugwandas  of  the 
open  cover,  have  been  noticed.  It  is  to  be  observed  that  neither  in  the 
interviews  with  Bhugwandas,  nor  in  the  letters,  was  it  said  that  the  paper 
given  to  Macrory  was  not  intended  to  be  an  open  cover.  Indeed,  in  the 
letter  of  the  2nd  April  it  is  so  called.  It  was  argued  by  the  learned  Counsel 
for  the  appellant  that  the  contract  became  complete  when  the  charter- 
party  was  signed,  and  the  proposal  to  insure  was  acted  upon.  It  is  not 
necessary  for  their  Lordships  to  give  any  opinion  upon  this  contention, 
as  they  hold  that  the  acceptance  by  Bhugwandas  was  made  whilst  the 
offer  to  insure  was  subsisting,  and  was  sufficient  to  complete  the  contract. 
The  plaintiff  is  entitled  to  specific  performance,  and  their  Lordships  will 
humbly  advise  Her  Majesty  to  reverse  the  decree  of  the  Recorder's  Court, 
and  to  make  a  decree  that  the  defendants  or  their  agents  do  make  and 
issue  a  policy  of  insurance  in  terms  of  the  open  cover,  and  for  the  amount 
therein  mentioned,  and  do  pay  the  costs  of  the  suit.  The  respondents 
will  pay  the  costs  of  the  appeal. 

Appeal  allowed. 

Solicitors  for  the  appellant  :  Messrs.  B raw-all  &  White. 
Solicitors  for  the  respondents  :     Messrs.  Freshfitld  and  Williams. 


16  C.  574. 
APPEAL  FROM  ORIGINAL  CIVIL. 

Before  Sir   W.  Comer  Petheram,  Knight,  Chief  Justice,  and 
Mr.  Justice  Wilson. 

SOWDAMINI  DASSI  (Plaintiff]  v.  BROUGHTON  AND  OTHERS 
(Defendants)^    [18th  March,  1889.]  • 

Hindu  Law — Widow — Accumulations — Period  up  to  which    accumulations    may   be 
dealt  with — Intention  to  accumulate. 

Under  the  will  of  N.  C.  M.  the  testator  left  his  estate  to  his  brother  provided 
that,  within  a  term  of  eight  years,  no  son  should  be  born  to  such  brother,  cap- 
able of  being  adopted  as  a  son  of  the  testator,  in  accordance  [575]  with  certain 
conditions  made  in  the  will.  These  conditions  failed,  and  on  the  expiration  of 
the  term  of  eight  years,  tne  estate  vested  in  the  brother.  The  will  made  no 
provision  for  disposal  of  the  rents  and  profits  of  the  estate  during  the  period 
the  succession  thereto  was  in  abeyance.  Disputes  having  arisen  bet%veen  the 
widow  of  the  testator  and  his  brother  as  to  the  right  to  such  rents  and  profits, 
the  brother  eventually  agreed  to  pay,  and  did  pay  over  to  the  widow  a  large  sum 
by  way  of  settlement  of  these  disputes,  for  which  sum  the  widow  executed  a 
release. 


*  Appeal  No.    1   of   1889,  from   the   decision  of  Mr.   Justice  Trevelyan,  dated  12th 
August  1887,  in  suits  numbered  53,  64  and  141  of  1887, 
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The  widow  invested  the  sum  so  received  in  Government  Securities,  and  twsnty 
years  afterwards  created,  with  this  fund,  a  trust  in  favour  of  one  G.  C.  R.  and 
appointed  13,  trustee  thereof.  On  the  death  of  the  widow,  the  daughter  of  the 
testator  tried  to  set  aside  this  trust,  claiming  the  funds  as  a  portion  of  their 
father's  estate  with  which  the  widow  had  no  right  to  deal  :  Held  that,  as  the 
accumulations  were  handed  over  to  the  widow  by  the  person  entitled  to  the  rever- 
sion after  the  estate  had  vested  in  him,  and  a  release  had  been  entered  into  between 
them,  no  presumption  arose  that  the  fund  in  question  had  been  accumulated  by 
the  widow  for  the  benefit  of  other  heirs  of  the  testator,  and  that  there  being  no 
such  presumption,  the  facts  of  the  case  must  be  looked  at  to  ascertain  the  intention 
of  the  parties  regarding  this  fund  :  Held  as  to  this,  that  the  conduct  of  the  widow 
evidenced  no  intention  to  accumulate  th«  sum  received  by  her  for  the  benefit  of 
any  person  but  herself,  or  that  she  ever  intended  to  give  np  the  power  of  dispos- 
ing, expending,  or  dealing  with  it  in  any  way. 
[Affirm.,  20  C.  433  (P.C.)  =  20  I.  A.  12  =  6  Sar.  P.C.  J.  272.] 

THIS  was  an  appeal  against  the  judgment  of  Mr.  Justice  Trevelyan, 
dated  the  12th  August  1887. 

The  case  in  the  Court  below  is  to  be  found  reported  in  I.  L.  R.,  14 
Cal.  861,  under  the  name  of  Gvish  Chundev  Roy  v.  Broughton.  That 
report  purports,  on  the  face  of  it,  to  be  solely  a  report  of  one  case  brought 
by  Grish  Chunder  Roy  against  Mr.  Broughten,  Surut  Kumari  and  Sowda- 
mini  Dassi  to  enforce  the  trusts  set  out  in  the  deed  of  trust  and  deed  of 
settlement  executed  by  Badam  Kumari  Dassi  on  the  12th  July  1886;  but 
at  the  hearing  of  the  suit  before  Mr.  Justice  Trevelyan,  two  other  cases 
were  heard  with  it,  viz.,  a  suit  brought  by  Sowdamini  Dassi  against 
Mr.  Broughton  and  Grish  Chunder  Roy  and  Surut  Kumari  Dassi  to  have  the 
trust  deed  of  the  12th  July  1886  set  aside,  and  an  application  for  probate 
of  the  will  of  Badam  Kumari  Dassi ;  for  the  sake  of  convenience,  one  of 
these  cases  only  was  reported  in  the  lower  Court ;  the  appeal  from  this 
judgment  of  Mr.  Justice  Trevelyan,  which  gives  a  judgment  in  all  three  of 
the  above  cases,  was  appealed  against  by  Sowdamini  alone. 

[576]  It  will  only  be  necessary  to  estate  so  much  of  the  facts  of  these 
cases  as  refer  to  the  one  question,  as  to  whether  Badam  Kumari  had  power 
to  deal  with,  under  the  deeds  of  the  12th  July,  the  sums  of  money  paid  to 
her  by  Shama  Charan,  or  whether  such  sum  had  become  a  portion  of  the 
corpus  of  her  husband's  estate,  which  she  could  not  so  deal  with  according 
to  Hindu  law. 

One  Nobo  Kumar  Mullick  died  on  the  16th  March  1856,  having  made 
his  will,  and  leaving  him  surviving,  his  brother  Shama  Charan,  his  widow 
Badam  Kumari  and  four  daughters,  amongst  which  latter  were  Surut 
Kumari  Dassi  and  Sowdamini  Dassi  referred  to  above. 

By  his  will  Nobo  Kumar  appointed  his  widow  and  his  brother 
executrix  and  executor.  The  9th  clause  of  the  will  was  as  follows  :  "  Should 
my  executor,  Shama  Charan,  my  younger  brother  have  more  than  two 
sons,  within  eight  years  from  this  date,  in  that  case  such  son  shall  be 
made  my  adopted  son  ;  should  such  adopted  son  die  within  the  said  ap- 
pointed period  of  eight  years,  in  that  case  should  there  be  other  sons  of  my 
brother  within  the  specified  time  of  eight  years,  power  is  reserved  for 
adopting  up  to  the  extent  of  a  third  time ;  should  my  brother  have  no 
more  than  two  sons,  or  the  adopted  sons  should  die  one  after  the  other, 
in  that  case  the  share  belonging  to  me  of  Company's  Paper,  and  land?, 
and  houses,  and  gardens,  and  so  forth,  the  whole,  real  and  personal  estate 
will  be  received  by  my  younger  brother  Shama  Charan. 

Under  the  events  which  happened,  the  residuary  estate  referred  to 
fell  to^  Shama  Charan.  No  provision  was  made  by  the  testator  for  the 
disposal  of  the  rents  and  profits  of  the  estate  during  the  period,  eight  years, 
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above  referred  to,  during  which  the  succession  to  the  property  remained 
in  abeyance. 

Disputes  having  arisen  between  Badam  Kumari  and  Shama  Charan  as 
to  their  respective  rights  to  the  income  accrued  due  during  the  aforesaid 
period  of  eight  years,  Shama  Charan,  in  August  1866,  in  settlement  of  these 
disputes,  paid  over  to  Badam  Kumari  a  sum  of  Rs.  2,89,000,  and  she 
thereupon  executed,  in  favour  of  Shama  Charan,  a  deed  of  release,  in  which 
release  she  described  this  sum  of  money  as  being  the  accumulations  of 
the  property  of  Nflbo  Kumar  Mullick. 

[577]  After  dealing  with  portion  of  this  sum,  and  investing  interest 
accruing  on  the  principal  in  the  same  way  in  which  the  principal  was 
invested,  viz.,  in  Government  Paper,  she,  on  the*  12th  July  1886,  made 
over  to  Mr.  Broughton  a  sum  of  Rs.  2,69,500  in  Government  Paper  to  be 
held  by  him  as  trustee  for  the  benefit  of  her  grandson,  Grish  Chunder  Roy, 
executing  on  that  day  a  deed  carrying  these  trusts  into  effect.  On  the 
7th  September  1886,  Badam  Kumari  died.  The  suits  above,  referred  to 
were  in  1887,  filed  for  the  purpose  mentioned,  and  this  was  an  appeal  from 
the  judgment  of  Mr.  Justice  Trevelyan  in  those  cases. 

Mr.  Pugh,  Mr.  Evans,  and  Mr.  Allen,  for  the  appellant. 

Mr.  Bonevjce  and  Mr.  Roberts,  for  Surut  Kumari. 

Mr.  Woodvoffc  and  Mr.  Hill,  for  Grish  Chunder  Roy. 

Mr.  Phillips  and  Mr.  Stokoe,  for  Mr.  Broughton. 

Mr.  Pugh. — There  was  an  intestacy  as  regards  the  accumulations  of 
income  for  the  eight  years.  Under  the  deeds  the  accumulations  were 
treated  as  an  increment  to  the  estate  ;  at  the  time  Badam  Kumari  received 
them,  she  might  have  spent  them.  fWiLSON,  J. — But  she  never  received 
them.]  Yes,  under  the  arrangement  with  Shama  Charan  ;  the  deed  of 
settlement  recites  that  she  is  entitled  to  the  eight  years'  accumulations  for 
her  own  use  and  benefit.  Twenty  years  after  the  release  she  is  said  to 
have  desired  to  set  up  Grish  Chunder  Roy.  Whatever  she  saved  she  kept 
separate,  as  also  her  stridhan.  I  submit  that  the  accumulations  were  pan 
of  the  residuary  estate  of  N.  K.  Mullick,  and  a  portion  of  it  was  made 
over  to  her,  and  kept  apart  by  her.  As  to  the  law,  I  refer  to  Mayne's 
Hindu  Law,  para.  580  et  seq.  Ghose  v.  Amvitamayi  Dasi  (1)  [that  case  has 
never  been  departed  from  in  this  Court],  Rabutty  Dossee  v.  Sibchundev 
Mullick  (2),  Sooyjeemoney  Dossee  v.  Denobundoo  Mullick  (3),  Gonda  Koer  v.  Koe-r 
Oodey  Singh  (4),  [578]  Isn  Dutt  Koev  v.  Hansbutti  Koerain  (5),  Poddo  Monee 
Dossee  v.  Dwavka  Nath  Biswas  (6),  Sheolockun  Singh  v.  Saheb  Singh  (7), 
Rivett'Cavnac  v.  Jivibai  (8). 

Mr.  Evans  on  the  same  side. — The  old  law  was  that  a  widow  should 
frugally  enjoy  the  estate  (3  Colebrooke,  576).  The  onus  is  on  the  person 
contending  that  the  accumulations  do  not  go  with  the  husband's  estate  to 
show  special  circumstances.  This  is  how  it  stands  on  the  later  authorities 
cited.  The  questions  are,  What  had  happened  up  to  the  date  of  the 
release  ?  And  what  was  the  intention  of  the  parties  to  the  release  ?  [WiL- 
SON,  J. — There  are  statements  of  the  widow's  intentions  which  are  in  your 
favour,  namely,  that  she  was  claiming  th'e  money  as  part  of  her  husband's 
estate.]  Yes,  at  the  time  she  so  declared  her  views,  and  it  was  not  till 
long  after  that  that  she  set  up  a  claim  to  treat  it  as  part  of  her  own 
stvidhan.  The  presumption  is  in  my  favour  unless  displaced  by  strong 
facts.  The  facts  are  also  in  the  appellant's  favour  ;  for  during  the  eight 


(1)  4B.L.R.  O.C.  41. 
(4)  14  B.L.R.  159  (165). 
7)  14  C,  387. 


(2)  6  MI. A.  1.  (3)  9MI.A.  123. 

(5)  10I.A.  150  =  10  C.  324.   (<5)  25    W.R.  335  (341). 

(8)  10  B.  478. 
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years  before  the  release,  there  was  nothing  done  to  alter  the  position  of 
matters.  The  widow  was  waiting  to  see  if  a  son  was  adopted.  If  she 
had  so  desired  (she  was  co-executrix  with  Shama  Charan),  she  could  have 
demanded  and  spent  the  money  ;  but  that  was  not  a  proper  course,  and 
she  did  not  adopt  it.  Then  -at  the  time  of  the  release  she  claimed  it  as 
a  part  of  her  husband's  estate  and  not  as  her  stridhan. 

Mr.-PIill  for  (Irish  Chunder  Roy. — I  contend  the  release  shows  that 
the  widow  claimed  the  income  as  belonging  to  herself  ;  there  is,  first,  a  series 
of  colourless  acts,  and  then  express  acts  declaring  her  intention,  and  what 
her  intentions  had  always  been.  The  question  is  rather  one  of  fact  than  of 
law,  did  she  treat  it  as  part  of  her  husband's  estate  ?  [WILSON,  J. — The 
cases  say  that  you  have  to  show  affirmatively  that  there  was  something 
clone  to  take  it  out  of  her  husband's  estate.]  We  have  to  see  the  intention 
with  which  the  accumulation  was  made,  and  I  say  the  facts  show  that 
she  took  it  out  of  her  husband's  estate.  On  the  entire  facts  we 
start  with  an  indication  that  it  is  not  to  [579]  go  with  the  bulk 
of  the  estate,  and  she  claims  it  as  her  own.  The  long-continued  invest- 
ment is  enough  to  show  that  it  was  severed.  The  cases  cited  are  dis- 
tinguishable ;  no  case  shows  that  when  there  is  ho  other  estate  of  the 
husband  in  a  widow's  hands,  and  she  is  dealing  only  with  a  lump  sum,  the 
cases  as  to  increment  to  the  husband's  estate  apply.  Panalal  Seal  v. 
Bamasundari  Dasi  (1)  shows  that  the  widow  is  entitled  absolutely  to  the 
accumulations  of  income  from  her  husband's  estate. 

Mr.  Woodvoffe  on  the  same  side. — In  the  old  books,  accumulations 
and  accretions  are  treated  conjointly.  The  case  of  Grose  v.  Ainiritamay: 
Dasi  (2)  differs  from  previous  decisions,  and  is  not  warranted  by  them,  and 
is  contrary  to  Soovjemoney  Dossee  v.  Denobundoo  Mullick  (3)  ;  here  there  was 
an  accumulation  by  the  widow,  and,  if  so.  was  there  any  intention  to  make 
it  an  increment  to  the  estate  ?  There  was  not,  there  was  only  a  saving  of 
income.  There  is  no  evidence  that  she  made  the  investment  for  the  benefit 
of  her  husband's  heirs.  TheTmsband  had  determined  by  his  will  that  his 
heirs  were  not  to  have  his  estate.  The  mere  fact  of  investment  raises  no 
presumption  of  intended  accretion.  The  use  of  the  word  "  accumulations  " 
in  the  release  is  not  conclusive  ;  it  is  merely  in  the  sense  of  monies  being 
unexpended.  As  to  the  widow's  power  over  income,  see  Puddo  Monee 
Dossee  v.  Dwarkanath  Biswas  (4).  The  case  of  Sheolochun  Singh  v.  Sakeb 
Singh  (5)  is  authority  for  showing  that  her  prior  intention  may  be  gathered 
from  the  actual  disposition  that  she  made. 

Mr.  Phillips  for  Mr.  Broughton. — The  widow  had  a  lakh  of  -rupees 
left  her  under  the  will  :  her  husband  imposed  upon  her  no  duty  to  accrete 
to  his  estate.  Is  there  any  duty  on  the  part  of  the  widow  to  accrete  to 
the  husband's  estate  when  it  is  left  away  from  her  ?  I  submit  not.  Here 
the  widow  does  not  stand  in  the  ordinary  position  of  a  Hindu  widow  ;  here 
there  was  nothing  to  which  the  accumulations  could  accrete.  As  to  the 
investment,  Government  Paper  is  the  most  realisable  form  for  it  to  take, 
next  to  leaving  it  in  money.  AS  to  the  form  of  the  release,  it  does  not 
show  an  intention  to  accrete  the  money. 

[580]  Mr.  Pugh  in  reply. — The  main  contention  on  the  other  side  is 
that  the  monies  are  not  "  accumulations.  "  As  to  what  an  accumulation 
is,  see  Macnaghten's  Hindu  Law,  258,  and  1  Strange's  Hindu  Law,  246. 


(1)  6  B  L.R.  732. 

(4)  25  W.R.  335  (339). 
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(5)  14  C.  387. 
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JUDGMENT. 

The  judgment  of  the  Court  (PETHERAM,  C.J.,  and  WILSON,  J.)  was 
delivered  by 

PETHHKAM,  CJ. — This  appeal  arises  out  of  three  proceedings.  The 
first  of  them  was  a  petition  for  obtaining  the  probate  of  the  will  of  a 
person  called  Badam  Kumari,  which  is  numbered  53  of  1887  ;  the^  second 
was  a  suit  brought  by  Grish  Chuuder  Roy  against  Mr.  Broughton,  the 
Administrator-General  of  Bengal,  Surut  Kumari  Dassi  and  Sowdamini 
Dassi  to  carry  out  the  trusts  of  two  deeds,  dated  the  12th  July  1886,  and 
that  is  numbered  64  of  1887  ;  and  the  third  was  a  suit  brought  by  Sowda- 
mini Dassi  against  Mr.  Broughton,  Grish  Chunder  Roy  and  Surut  Kumari 
Dassi  to  obtain  a  declaration  that  the  deed  of  trust  of  the  12th  July 
1886  is  void,  and  that  the  plaintiff  Sowdamini  is  entitled  to  a  share  of 
the  funds  dealt  with  by  that  deed,  and  that  suit  is  numbered  141  of 
1887. 

The  property  which  is  in  dispute  in  these  suits  is  the  savings  from 
the  income  of  an  estate  left  by  a  person  called  Nobo  Kumar  Mullick. 
Nobo  Kumar  Mullick  died  on  the  16th  March  1856,  leaving  him  surviving 
his  widow  Badam  Kumari,  whose  will  is  in  dispute  in  these  proceedings, 
and  four  daughters  of  whom  one  is  Sowdamini  the  plaintiff  in  the  third 
proceeding,  and  another  Surut  Kumari,  one  of  the  defendants  in  that  suit 
and  in  the  other  suit. 

Nobo  Kumar  Mullick  lei't  a  will,  and  by  the  terms  of  that  will,  and 
that  is  the  only  thing  in  it  which  is  material  here,  he  appointed  his  widow 
and  his  brother,  Shama  Charan  Mullick,  his  executrix  and  executor, 
respectively,  and  in  the  9th  clause  of  the  will  be  provided  that  "  should 
my  executor  Sreeman  Shama  Charan  Mullick,  my  younger  brother,  have 
more  than  two  sons  within  eight  years  from  this  date  in  that  case  such 
son  shall  be  made  my  adopted  son  ;  should  such  adopted  son  die  within 
the  said  appointed  period  of  eight  years,  in  that  case  should  there  be 
other  sons  of  my  brother,  within  the  specified  time  of  eight  years,  power 
[581]  is  reserved  for  adopting  up  to  the  extent  of  a  third  time  ;  should  my 
brother  have  no  more  than  two  sons,  or  the  adopted  sons  should  die  one 
after  the  other,  in  that  case  the  share  belonging  to  me  of  Company's 
Paper,  and  lands  and  houses  and  gardens,  and  so  forth,  the  whole  real 
and  personal  estate  will  be  received  by  my  younger  brother,  Sreeman 
Shama  Charan  Mullick." 

Shama  Charan  Mullick  had  not  more  than  two  sons  within  eight 
years  of  the  date  of  the  testator's  death,  and  so  the  residuary  estate 
became  his.  The  testator  made  no  provision  for  the  disposal  of  the 
rents  and  profits  for  the  eight  years  during  which  the  succession  to  the 
property  remained  in  abeyance,  and  theji  his  widow,  as  his  heiress-,  be- 
came entitled  to  them  ;  but  during  these  eight  years  she  did  not  receive 
these  rents  and  profits. 

Disputes  arose  between  Badam  Kumari  and  Shama  Charan  Mullick 
regarding  their  respective  rights  to  the  accumulations  of  these  eight  years, 
and  in  settlement  of  those  disputes  Shama  Charan,  on  or  about  the  13th 
August  1866,  paid  Badam  Kumari  a  sum  of  Rs.  2,89,000. 

The  dispute  which  arises  in  these  proceedings  is  with  reference  to 
that  sum,  and  the  first  point  which  it  is  necessary  to  note  here,  it  is  not 
specifically  noted  in  Mr.  Justice  Trevelyan's  judgment,  is  that  at  the 
time  that  sum  was  paid  by  Shama  Charan  Mullick  to  Badam  Kumari, 
the  eight  years  had  expired,  and  Shama  Charan  Mullick  had  himself 
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become  entitled   to  the  entire  estate  of  the  deceased,    and  was  actually  in 
possession. 

That  being  the  state  of  things,  when  that  money  was  paid  over 
Badam  Kumari  executed  a  deed  of  release  to  Shama  Charan  Mullick,  and 
she  recites  in  it  that  a  question  had  arisen  between  her  and  Shama 
Charan  as  to  who  was  entitled  to  this  money,  she  describes  it  as  the 
accumulations  of  the  property  of  Nobo  Kumar  Mullick,  which  was  then 
in  the  hands  of  Shama  Charan  Mullick,  and  that  upon  the  payment  of 
that  sum  of  money  by  him  to  Badam  Kumari,  she,  Badam  Kumari, 
executes  to  him  an  absolute  release. 

Badam  Kumari  lived  for  twenty  years  after  executing  that  release. 
During  that  time  these  funds  remained  in  her  hands,  and  were  dealt 
with  by  her,  a  portion  of  the  income  from  that  sum  being  spent  by  her, 
and  a  portion  of  it  re-invested  in  Government  [582]  Securities  in  the  same 
way  as  the  fund  itself  had  been,  and  on  the  12th  of  July  1886,  she 
handed  over  a  large  sum  of  money  to  Mr.  Broughton,  and  endorsed  notes 
to  the  extent  of  Rs.  2,69,500,  part  being  principal  and  part  the  accummula- 
tions  of  the  interest  which  she  herself  had  invested  in  that  way,  to 
Mr.  Broughton,  and  executed  a  deed  by  which  she  constituted  him  the 
trustee  of  that  fund,  settling  it  upon  one  of  her  grandchildren,  the  son  by  a 
daughter  ;  and  these  proceedings  are  now  brought  by  the  other  daughters 
to  contest  that  transaction.  First  of  all  they  say  that  as  a  matter  of  fact, 
at  the  time  this  deed  was  executed  and  this  will  was  made,  this  being 
done  about  the  same  time,  she  did  not  know  what  she  was  doing,  and 
that  the  documents  were  not  explained  to  her,  and  that  consequently 
they  must  be  set  aside  and  in  the  next  place  they  say,  even  if  that  were 
not  so,  she  legally  had  not  power  to  dispose  of  this  property,  because  it 
consisted  of  accumulations  to  her  husband's  estate,  and  so  could  not  be 
dealt  with  by  her. 

The  first  point  was  a  question  of  fact  as  to  whether  this  transac- 
tion was  explained  to  her,  so  that  she  knew  what  she  was  doing,  and  her 
mind  went  with  what  she  was  doing.  Mr.  Justice  Trevelyan  has  come  to 
the  conclusion  that  the  deeds  were  properly  explained  to  her,  and  that  she 
knew  what  she  was  doing,  and  intended  to  do  what  appears  by  the  docu- 
ments she  has  done  ;  and  I'  do  not  think  it  necessary  to  say  more  as  to 
that  than  that  I  agree  with  the  view  taken  by  Mr.  Justice  Trevelyan  on 
the  facts,  so  that  if  she  had  power  to  make  this  disposition  of  the  property, 
this  disposition  is  valid. 

The  question  that  then  arises  is  as  to  whether  she  had  power  to  deal 
with  this  fund,  or  whether  it  had  become  a  portion  of  the  corpus  of  the 
husband's  estate  which  she  could  not  deal  with. 

As  to  that,  it  is  to  be  noticed  that  her  position  was  that  she  had 
a  Hindu  widow's  estate  for  the  eight  years  which  elapsed  before  Shama 
Charan's  interest  vested.  And  he  took  possession  of  the  residue,  and  this 
claim  is  not  made  by  Shama  Charan,  the  person  who  is  now  entitled  to  the 
corpus  of  Nobo  Kumar's  estate  and  who  took  possession  of  it  on  the 
expiration  of  the  eight  years,  but  is  made  by  the  daughters  of  Nobo  Kumar 
who  [583]  would  have  been  the  persons  who  would  have  taken  anything 
which  remained  of  the  accumulations  of  those  eight  years  if  this  woman 
had  died  pending  the  eight  years,  and  who  would  not  have  been  entitled 
to  the  corptts  of  the  estate  in  any  sense  whatever,  because  that  was  to  go 
to  Shama  Charan  by  the  will  of  Nobo  Kumar  if  no.  son  were  adopted. 

Therefore  the  present  claim  is  made  not  by  the  person  entitled  to  the 
estate  of  Noobo  Kumar,  but  by  persons  who  would  have  been  entitled  only 
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to  a  small  share  of  it,  if  this  woman  had  died  before  the  expiration  of  the 
eight  years. 

The  cases  on  the  subject  are  fully  examined  and  discussed  in  the  case  of 
Isri  Dutt  Koev  v.  Hansbutti  Kotvain  (1),  and  the  discussion  is  continued  in 
the  case  of  Sheolochitn  Singh  v.  Saheb  Singh  (2),  and  so  much  of  the  law  as 
is  applicable  to  this  case  is  to  be  found  in  the  judgment  of  Sir  Richard  Couch 
in  the  last  case.  He  says  there,  when  a  widow  comes  into  possession  of  the 
property  of  the  husband, .  and  receives  the  income,  and  does  not  spend  it, 
but  invests  it  in  the  purchase  of  other  property,  their  Lordships  think  that, 
prima  facie,  it  is  the  intention  of  the  widow  to  keep  the  estate  of  the 
husband  as  an  entire  estate,  and  that  the  property  purchased  would,  prima 
facie,  be  intended  to  be  accretions  to  that  estate.  If  the  case  here  were 
that  the  persons  who  were  claiming  this  fund  were  the  persons  who  were, 
entitled  to  the  entire  estate  of  Nobo  Kumar,  that  dictum  would  be  strong  to 
show  that,  prima  facie  this  money  having  accumulated  in  the  hands  of  the 
person  possessed  of  a  particular  estate,  and  having  been  invested  by  her, 
must  be  taken  to  have  been  so  accumulated  and  so  invested  in  order  to 
increase  the  estate  of  the  husband.  But  that  is  not  the  case  here,  and 
that  cannot  be  the  case  here,  because  the  accumulations  were  handed  over 
by  the  person  entitled  to  the  reversion  to  this  woman  ifter  the  entire 
estate  had  vested  in  him,  and  the  matters  were  released  as  between  them- 
selves. Therefore  it  seems  to  me  that  there  is  no  presumption  here  of 
its  having  been  accumulated  by  her  for  the  benefit  of  the  other  heirs  of 
Nobo  Kumar.  Then  the  case  of  Sheolochun  Singh  v.  Saheb  Singh  (2) 
would  indicate  that,  if  [584]  there  is  no  presumption  of  that  kind,  then 
you  must  look  to  the  facts  of  the  case  to  ascertain  what  the  intention  of 
the  parties  was  with  regard  to  this  fund. 

Mr.  Justice  Trevelyan,  in  his  examination  of  the  evidence  in  this  case, 
has  come  to  the  conclusion  that  there  is  nothing  to  indicate  an  intention 
on  the  part  of  Badam  Kumari  to  invest  these  monies  for  any  one's  benefit 
but  her  own.  There  is  nothing  from  what  took  place,  to  indicate  that  she 
intended  to  hold  this  money  for  the  benefit  of  any  other  person,  or  to  give 
up  the  control  of  it  by  herself.  In  my  opinion,  that  view  is  a  correct 
view  of  the  evidence  in  this  case.  I  think  that  the  conduct  of  Badam 
Kumari  during  these  years  shovis  that  she  had  no  intention  of  accumulat- 
ing this  fund  for  any  one's  benefit  but  her  own  or  that  she  ever  intended 
to  give  up  the  power  of  disposing,  spending,  and  dealing  with  it  any  way, 
and,  as  in  this  case  it  does  not  seem  to  me  that  the  presumption  that  the 
money,  prima  facie,  was  supposed  to  be  accumulated  for  the  benefit  of  the 
husband's  estate  arises,  I  think  that  the  conclusion  to  which  Mr.  Justice 
Trevelyan  came  was  correct,  and  that  this  appeal  must  be  dismissed  with 
costs. 


T.   A.   P. 


Appeal  dismissed. 


Attorneys  for  appellant  :  Messrs.    Rcmfry  and    Rose,    Baboo   Ashntosh 
Dhnr. 

Attorneys  for  the  respondents  :   Messrs.  Watkins  and  Co. 
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Before  My.  Justice  B ever  ley  and  Mr.  Justice  Banerjee. 


KHUDIRAM  MOOKERJEE   (Objector)  v.   BONWARI  LAL  ROY  (Petitioner).* 
[llth  April,    1889.] 

Hindu  law — (}uardian~-Riglrt  to  guardianship  of  Hindu    widow~Grant  of  certifi- 
cate of  administration  under  Act  XL  of  1858. 

The  relations  of  her  deceased  husband  are  entitled  to  be  the  guardians  of  a 
Hindu  widow  in  preference  to  her  paternal  relations.  A  certificate  of  adminis- 
tration, under  Act  XL  of  1858,  was  therefore  granted  to  one  of  the  former  in 
preference  to  the  .latter. 

[R.,  33  A.  222=7  A.  L.  J.  1149=8  Ind.  'Cas.  785.] 

[585]  THIS  was  an  application  for  a  certificate  of  administration  to 
the  estate  of  a  female  minor  under  Act  XL  of  1858.  The  applicant, 
Bonwari  Lai  Roy,  was  the  brother  of  the  minor.  The  application  was 
opposed  by  Khudiram  Mookerjee,  the  sister's  son  of  the  husband  of  the 
minor,  who  was  a  reversionary  heir  to  the  property  of  the  minor's  deceased 
husband.  The  father  of  the  minor  was  alive,  but  it  appeared  that  he  did 
not  wish  to  take  out  the  certificate  himself,  and  that  he  consented  to  its 
being  granted  to  the  applicant.  It  also  appeared  that  a  certificate  of 
administration  of  the  minor's  property  had  been  previously  granted  to  the 
mother  of  the  minor's  deceased  husband,  and  that  this  certificate  was 
recalled  under  the  provisions  of  s.  21  of  the  Act,  because  her  advanced  age 
rendered  her  unfit  to  manage  the  property. 

The  Judge  granted  the  application. 

Khudiram  Mookerjee  appealed  to  the  High  Court. 

Baboo  Monmotho  Nath  Mitter,  for  the  appellant. 

Mr.  R.  E.  Twidde,  for  the  respondent. 


JUDGMENT. 

of   the    Court   (SEVERELY  and 


BAKKRJEK.    JJ.)    was 


The   judgment 
delivered  by 

BANERJEE,  J. — This  is  an  appeal  against  the  order  of  the  District 
Judge  of  Burdwan,  appointing  the  respondent  as  the  guardian  of  a  minor 
Hindu  widow  ;  and  the  only  question  raised  before  us  is  whether  the  res- 
pondent, who  is  the  brother  of  the  minor,  or  the  appellant,  who  is  her 
husband's  sister's  son,  and  the  reversionary  heir,  has  the  preferential  right 
to  the  certificate. 

It  appears  that  a  certificate  had  been  granted  to  the  minor's  mother- 
in-law  which  was  subsequently  recalled  by  reason  of  her  unfitness  to 
manage  the  property  owing  to  her  extreme  old  age  ;  and  the  only  reason 
assigned  by  the  learned  Judge  for  giving  preference  to  the  minor's 
paternal  relations  seems  to  be  the  fact  of  a  certificate  having  once  been 
granted  to  one  of  her  husband's  relations  and  of  its  having  been  subse- 
quently recalled. 

That  in  our  opinion  would  be  no  good  reason  for  passing  over  the 
claims  of  other  relations  on  her  husband's  side,  if  no  other  reason  is  made 
out  against  them,  and  if  under  the  Hindu  law  they  are  entitled  to  the 
certificate  in  preference  to  the  widow's  paternal  evidence. 

*  Appeal  from   order  No.  25   of  1889,  against  the   order   of  R.  F.  Rampini,  Esq., 
Judge  of  Burdwan,  dated  the  12th  of  January  1889. 
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[586]  Now  under  the  Hindu  law,  we  think  that  the  relations  of  her 
deceased  husband  are  entitled  to  be  the  guardians  of  a  Hindu  widow  in 
preference  to  her  paternal  relations.  This  is  clear  from  the  text  of 
Nareda,  Ch.  XIII,  v.  28,  29,  cited  in  the  Dayabhaga,  Ch.  XI,  s.  1,  para.  64. 
That  text  runs  thus  : — "  When  the  husband  is  deceased,  his  kin  are  the 
guardians  of  his  childless  widow.  In  the  disposal  of  the  property 'and  care 
of  herself  as.  well  as  in  her  maintenance  they  have  full  power.  But  if  the 
husband's  family  be  extinct,  or  contain  no  male,  or  be  helpless,  the  kin  of 
her  own  father  are  the  guardians  of  the  widow,  if  there  be  no  relations  of 
her  husband  within  the  degree  of  a  sapinda. "  This  text  has  been  followed 
in  three  case?,  one  to  be  found  in  Macnaghlen's  Principles  and  Precedents 
of  Hindu  Law,  Vol.  II,  p.  203 ;  another,  Kisheu  Mohan  Mittev  v. 
Khettermoni  Dassi  (1);  and  a  third,  the  case  of  Bat  Kisav  v,  Bai 
Gunga  (2). 

This,  we  think,  is   ample   authority  in  support   of  the  appellant's  con- 
tention,  and  the  certificate  in  this  case  ought  therefore  to  be  granted  to 
the  appellant  against  whose  fitness  nothing  has  been  said. 
The  result  is  that  the  appeal  will  be  allowed  with  costs. 

J.  v.  \v.  Appeal  allowed. 


16  C.  586. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Wilson  and  Mr.  Justice  Tottenham. 


AKSHAVA  KUMAR  DUTT  (Defendant)  v.  SHAMA  CHARAN 
PATITANDA  (Plaintiff)*       [21st  March,  1889.1 

Enhancement  of  rent — Settlement  of  a    Government    Kfias   Mehal — Regulation  VII 
of  l-82'J— Bengal  Act  III  of  1878— Bengal    Act  VIII  of  1879,  ss.  10-14. 

In  order  to  make  the  enhanced  rent,  stated  in  a  jiunmabundi,  settled  under 
Keg.  VII  of  1822,  binding  upon  a  tenant,  there  must  be  either  an  assent 
to  that  enhancement,  or  else  a  compliance  with  the  provisions  of  the  rent 
law,  with  reference  to  enhancement  of  rent,  in  force  at  the  time  of  such 
enhancement. 

[587]  D'Silva  v.  Raj  Coomar  Dutt  (3),  Enayetoollah  Meah  v.  Nubo  Coomar 
Sircar  (4),  and  Reazooddeen  Mahomed  v.  Me  Alpine  (5)  followed. 

The  rent  of  a  Government  khas  mehal  can  only  be  enhanced  by  th<!  same  pro- 
cess as  the  rent  on  any  private  estate. 

Qmere  : — Whether  a  jummabundi  is  a  public  document  1 

[R.,  16  C.  L.  J.  328    (331)  =  17  C.  W.N.    7"4  (776)  =  17  Ind.    Gas.  266  (268)  ;  17  C.W.N. 
865  (867)  =  19  Ind.  Cas.  675  ;  3  O.C.  205  (209).] 

THIS  \vas  a  suit  brought  by  an  izarahdar  to  recover  rent  from  'a 
tenant. 

The  plaintiff  stated  that  he  formerly  held  an  izarah  of  certain  lands 
under  Government  ;  that  on  the  expiration  of  such  izarah,  Government 
held  the  lands  khas,  and  when  so  holding  took  \\\  the  year  1283  (1876-77), 
a  measurement  of  the  said  lands,  the  result  of  which  was  (amongst  other 
matters)  that  the  defendant,  who  was  a  ryot  under  Government,  and  who 


*  Appeal  from  Appellate  Decree  No.  1057  of  1888,  against  the  decree  of  C.  B. 
Garrett,  Hsq,  Judge  of  24  Pergunnahs.  dated  the  14th  of  March  1888,  affirming  the 
decsee  of  Baboo  Srinath  Pal,  Munsif  of  Diamond  Harbour,  dated  the  21st.of  April  1887, 

(4)  2  Hay  196  =  March  313.  (2)  8  Bom.  A.C.  31.  (3)  16  \V.  R.   153. 

(4)   20  W.  R.  207.  (5)   22  W.  R.  540. 
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formerly  held  a.  jumma  of  Rs.  780,  was  found  to  be  holding  1,374  bighas  of 
.land,  and  was  assessed  according  to  the  jummabundi  at  Rs.  950-2-1,  and 
he  therefore  entered  into  a  kabuliat  in  respect  of  this  land  at  the  rate 
mentioned. 

Subsequently  to  the  measurement  and  jummabundi  being  confirmed  by 
the  Board  of  Revenue,  the  plaintiff  took  an  izarah  of  the  whole  mehal  for 
twenty  years  at  an  annual  jumma  of  Rs.  3,000. 

The  defendant  fell  into  arrears  with  his  rent,  and  the  plaintiff  as  his 
superior  landlord,  sued  him  for  the  same  at  the  enhanced  rent  settled  by 
the  Government  in  the  year  1283. 

The  defendant  denied  that  the  rent  had  ever  been  enhanced  or  that 
he  had  ever  assented  to  the  jumma  fixed  by  the  new  assessment. 

The  Munsif  found  that  the  jummabundi  had  been  prepared  under 
Reg.  VII  of  1822,  and  that  it  was  unnecessary  that  the  defendant 
should  have  consented  to  the  jummabundi  ;  that  the  defendant  had 
not,  in  accordance  with  s.  10  of  Ben.  Act  VIII  of  1879,  contested  by  suit 
the  assessment  made  by  Government ;  and  that,  therefore,  he  was  liable  to 
pay  the  rent  recorded  against  his  name  in  the  jummabundi, 

The  defendant  appealed  to  the  District  Judge,  who  found  that 
it  was  not  clear  whether  the  settlement  by  Government  tvas  [588] 
made  before  or  after  Ben.  Act  VIII  of  1879  came  into  force,  but  that 
for  the  purposes  of  the  appeal  he  assumed  the  settlement  to  have  been 
made  under  Reg.  VII  of  1822,  and  held  that  there  was  nothing  in 
either  Reg.  VII  of  1822  or  in  Ben.  Act  VIII  of  1879  or  the  present 
Tenancy  Act  requiring  a  ryot's  assent  to  the  jumma  imposed,  or  making 
it  necessary  for  the  zemindar  to  serve  a  special  notice  on  him,  calling 
upon  him  to  attend  at  the  settlement ;  he  therefore  dismissed  the  appeal. 

The  defendant  appealed  to  the  High  Court. 

Baboo  Rash  Behari  Ghose  and  Baboo  Jogesh  Chunder  Dey,  for  the 
appellant. ' 

•'••-••••  Baboo  Doorga  Moh-un  Das  and  Baboo  Savut  Chundev  Roy,  for  the 
respondent. 

The  judgment  of  the  Court  (WILSON  and  TOTTENHAM,  JJ.)  was  as 
follows  : — 

JUDGMENT. 

In  this  case  the  first  thing  that  is  important  is  to  ascertain,  as 
accurately  as  we  can,  what  the  facts  as  found  by  the  lower  appellate 
Court  are  to  which  we  have  to  apply  the  law.  The  suit  is  brought 
by  an  izarahdar  to  recover  rent  from  tenant  at  an  enhanced  rate.  The 
case  made  is  that  the  property  on  which  the  tenants  hold  is  a  Khas 
Mehal  of  Government :  that  the  plaintiff  and  another  formerly  held  an 
izarah  of  the  Mehal ;  that  then  it  fell  into  the  Khas  possession  of  Govern- 
ment, and  that  in  about  the  year  1876  a  fresh  settlement  was  made  under 
which  the  rent  of  these  tenants  was  enhanced;  that  subsequently  the 
plaintiff  and  another  again  took  an  izarah,  and  the  plaintiff  alleges  his 
title  to  sue  for  and  recover  rents  from  the  tenants  at  the  enhanced  rate. 

The  District  Judge,  before  whom  the  case  came  on  appeal,  says  this  : — 
••  The  Deputy  Collector,  Baboo  T.  C.  Milter,  who  made  the  re-settle- 
ment on  behalf  of  Government,  raised  the  jummas  to  "  so  and  so.  "  The 
jummabundi  was  in  due  course  apporved  by  the  Board  of  Revenue,  but  it 
is  not  clear  whether  the  settlement  was  before  or  after  Ben,  Act  VIII 
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of  1879  came  into  force.  1  shall,  for  the  purposes  of  this  appeal, 
assume  that  the  settlement  was  made  under  Reg.  VII  of  1822." 
Then  he  describes  the  present  appearance  of  the  jumtnabundi,  and  he 
[589]  goes  on :  "  Now,  no  doubt,  if  it  were  necessary  in  case  of  a  re- 
settlement of  a  khas  mehal  to  prove  that  the  tenants  assented  to  pay- 
any  enhanced  rent  assessed  on  them  or  it  were  necessary  to  prove  that  a 
notice,  calling  on  each  tenant  to  attend  at  the  settlement,  must  be  proved 
to  have  been  served  on  each  individual  tenant,  it  would  be  exceedingly 
difficult  in  the  present  case  to  say  that  the  defendant  was  bound  by  the 
settlement.  1  am  not  aware,  however,  of  anything  either  in  the  Reg. 

VII  of  1822  or    in  the  Ben.    Act  VIII    of  1879,    or  the    present    Tenancy 
Act,    which   either    requires  the    ryot's    assent   to    the    jumtua    imposed, 
or    makes  it   necessary  to  prove    that  a   special  notice    was  served  on   any 
indivi  iual  tenant." 

Now  we  think,  the  intention  of  the  District  Judge  must  have  been 
to  find  this :  that  if  it  were  necessary,  under  the  circumstances  of  the 
case,  in  order  to  comply  with  the  law,  as  it  existed  before  Ben.  Act 

VIII  of    1879,  or   the  earlier    Ben.     Act  III    of    1878,    to  show  either   of 
two   things^  either    the  consent   of   the    tenants    to    the .  jummabundi   as 
recorded,  or  a  notice  of  enhancement  served  upon  the  tenants,  to  justify  the 
enhancement,    then  the  case   of   the    plaintiff   was  not  made  out,   for  that 
there  was  neither  assent   established  nor  notice  proved.     But  the   District 
Judge    went   on  to   hold  that  neither  of  these  conditions  need  be   complied 
with.     Taking   that  to   be  the  finding    of  fact,  and  that  to  be  the    proposi- 
tion  of  law,    we  have  to   say  whether    the  proposition    has  been    correctly 
laid    down  ;    and    it  appears  to  us  that  it  has  not  been  correctly  laid  down. 
It  has  been  held  in  a  series  of  cases   that  one  or  other  of  two  things  must 
occur    in  order  to  make  the    enhanced  rent  stated  in  a  jummabundi  settled 
under   the  Regulation  which    has  been    referred  to    binding  upon  a  tenant. 
There    must  be  either  an    assent    to  that  enhancement,    or    else  there  must 
be  a  compliance    with    the   provisions   of  the  rent  law  which  was  in  force 
at   the   time,   Ben.     Act   VIII    of  1869,  with    regard  to  enhancement   of 
rent,   because   it  was  long  settled  law,    established  by  a  series  of  decisions, 
that  the  rent  of  a  Government  khas  mehal  could  oqly  be  enhanced    by 
the  same  process  as  the  rent  on  any  private  estate. 

With  regard  to  that,  it  is  not  necessary  to  refer  to  more  than  a  few 
cases.  There  is  the  well-known  case  of  D'Silva  v.  Rai  [590]  Coomar 
Duit  (1) ;  the  case  of  Enayetoollah  Meah  v.  Nubo  Coomar  Sircar  (2) ;  and 
the  case  of  Reazooddeen  Mohamed  v.  McAlphine  (3). 

In  the  first  Court  reliance  was  placed  upon  the  case  Taru  Patur 
v.  AUnask  Chunder  Dutt  (4)  as  an  authority  for  the  contrary  proposition  ; 
but  it  appears  to  us  that  that  case  is  not  really  an  authority  for  that  for 
which  it  has  been  cited.  All  that  was  there  decided  was  that  the  settle- 
ment jummabundi  is  a  public  document,  and  is  admissible  in  evidence  as 
such  under  s.  74  of  the  Evidence  Act.,  It  is  evident  that  the  question,  whe- 
ther it  is  admissible  in  evidence  as  a  public  document,  and  the  question 
whether  that  which  is  in  it  is  binding  upon  tenants  without  reference  to 
the  question  of  consent  or  notice,  are  entirely  separate  matters,  and  it  is 
right  to  notice  that  even  as  to  that,  which  was  actually  decided  in  that 
case,  viz.,  that -the  document,  was  a  public  document,  the  question  is  now 
open  to  some  degree  of  doubt,  because  it  has  been  seriously  questioned  by 
the  late  Chief  Justice  and  Mr.  Justice  Macpherson  in  the  case  of  Ram 
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Ckunder   Sao  v.  Bunsidha-r  Naik  (1).     The   passage  occurs  in  p.  743  of   the 
report. 

It  appears  to  us,  therefore,  that  if  this  matter  is  to  be  disposed  of 
under  the  provisions  of  the  law  as  it  was  settled,  independently  of  the 
Ben.  Acts  of  1878  and  1879,  the  decision  of  the  lower  appellate  Court 
cannot  be  supported. 

In  the  first  Court,  reliance  was  placed  on  Ben.  Act  VIII  of  1879. 
Now,  if  there  be  any  section  in  that  Act  which  makes  this  jummabundi 
binding  upon  the  tenants  in  question,  it  is  s.  10,  which  says:- — "Every 
under-tenant  and  ryot  shall  be  liable  to  pay  the  rent  recorded  as 
demandable  from  him  under  this  Act,  unless  it  shall  be  proved  in  any 
suit  instituted  by  such  under-tenant  or  ryot  to  contest  his  liability  to  pay 
the  same  that  such  rent  has  not  been  assessed  in  accordance  with  the 
provisions  of  this  Act."  Taking  that  alone,  it  could  not,  we  think,  affect 
this  case,  because  it  only  deals  with  the  rent  recorded  as  demandable 
under  the  Actf  that  is  to  say,  in  compliance  with  the  provisions  [591] 
of  ss.  6  and  9,  and  those  sections  can  only  be  complied  with  if  the  settle- 
ment is  actually  made  in  accordance  with  the  terms  of  the  Act.  And 
practically,  therefore,  it  is  hardly  possible  that  a  settlement  could  be  made 
which  would  be  affected  by  s.  10  unless  it  Were  substantially  made 
after  those  clauses  came  into  operation.  But  reference  has  further 
been  made  to  s.  14,  which  says  :  "The  provisions  of  this  Act  shall  apply 
to  all  settlement  proceedings  under  Reg.  VII  of  1822,  which  may 
have  been  confirmed  after  the  commencement  of  Ben.  Act  III  of  1878, 
or  which  may  hereafter  be  confirmed  or  sanctioned  by  the  Revenue  au- 
thorities from  time  to  time  empowered  in  that  behalf  by  the  Lieutenant- 
Governor,  whether  such  proceedings  shall  have  been  commenced  before 
or  after  the  commencement  of  the  said  Act."  That,  no  doubt,  makes 
the  Act  retrospective'  in  this  sense,  that  the  effect  of  settlement  proceed- 
ings having  been  commenced  before  the  passing  of  the  Act  of  1878,  or  the 
Act  now  in  question,  is  not  fatal  to  the  notion  of  the  Act  applying.  On 
the  other  hand,  it  only  makes  the  Act  retrospective  ;  and  the  provisions  of 
the  Act  themselves  only  apply  to  settlements  made  in  accordance  with 
the  terms  of  the  Act,  and  they  cannot  therefore  have  any  application  to  a 
case  in  which  it  has  been  found  by  the  Lower  Courts  that  the  settlement 
was  made  about  two  years  before  the  first  of  the  two  Acts  came  into 
operation.  For  these  reasons  we  think  that  this  appeal  must  succeed. 
The  appeal  is  against  the  decision  of  the  lower  appellate  Court  to  this 
extent  that  the  defendant, objects  to  any  rent  having  been  allowed  to  the 
plaintiff  in  excess  of  the  old  admitted  rate  of  rent  and  in  accordance,  with 
the  enhanced  rent.  The  details  of  the  matter  can  readily  be  settled 
between  the  parties.  The  amount  deposited  by  the  defendant  will  be 
taken  into  account,  and  a  decree  made  accordingly.  In  any  event  the 
appellant  will  have  his  costs  of  this  appeal.  . 

r.  A.  P.   •  Appeal  allowed. 
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[592]  APPELLATE  CIVIL. 

Before  Mr.  fnstice  Trevelyan  and  Mr.  Justice  Banerjee. 


HARD  PRIA   DABIA  (Decree-holder)  v.  SHAMA  CHARAV  SFAT 
(Judgment-debtor).*      [16th  April,  1889.) 

insolvency — Insolvent  debtors  under  Civ:l  Procedure  Code — Civil  Procedure  Code, 
ss.  344,  350,  352,  357,  358— Debt  not  in  Schedule—Omission  tc  co-me  in  and 
prove  debt. 

A  judgment-debtor,  arrested  in  execution  of  a  decree,  filed  his  petition  and 
was  adjudicated  an  insolvent,  under  the  insolvency  sections  of  the  Code  of 
(.'Ml  Procedure,  and  the  decree-holder  was  among  other  creditors,  called  upon 
to  prove  her  debt.  She,  however,  omitted  to  attend ;  and  her  name  was  not 
included  in  the  schedule  of  creditors.  The  insolvent  was  discharged  under 
s.  355.  The  creditors  who  proved  their  debts  were  paid,  and  the  residue  of  the 
property  was  paid  out  by  the  receiver  to  the  insolvent.  In  an  application  by 
the  decree-holder  to  execute  her  decree  against  the  property  of  the  insolvent  : 
Held  that  the  discharge  of  the  insolvent  did  not  operate  as  a  discharge  of  the 
debt  under  s.  357  of  the  Civil  Procedure  Code,  and  she  was  therefore  entitled 
to  proceed  with  execution  of  her  decree  against  the  insolvent's  property. 

Semble. — Under  s.  352,  a  creditor,  by  omitting  to  come  in  and  prove  his  debt, 
would  apparently  prevent  an  insolvent  obtaining  the  relief  which  the  Code 
contemplates  giving  him,  unless  that  section  be  read  as  allowing  the  insolvent 
to  prove  the  debts  of  such  creditors  as  omit  to  appear  and  prove  them. 

[F.,    21    A.   227    (229):   30   C.    407   (410);    9    Bom.    L.R.    466    (474);    R.,  96  T.R.  1891 
(F.B.).] 

SHAMA  CHARAN  SEN,  the  judgment-debtor  having  been  arrested  in 
execution  of  a  decree  obtained  by  Haro  Pria  Dabia,  applied  to  be  declared 
an  insolvent  under  s.  344  of  the  Code  of  Civil  Procedure,  duly  setting 
forth  in  his  application  the  names  and  residence  of  his  creditors,  amongst 
them  his  decree-holder,  Haro  Pria  Dabia.  A  day  was  fixed  for  hearing 
the  application,  and  notices  were  served  on  Haro  Pria  and  the  other 
creditors.  Haro  Pria  and  certain  other  creditors  opposed  the  applica- 
tion, but  eventually,  on  22nd  April  1887,  Shama  Charan  was  declared  to 
be  an  insolvent  and  a  receiver  of  his  property  was  appointed.  On  the 
same  day,  in  the  presence  of  the  opposing  creditors  or  their  pleaders,  the 
Court  fixed  a  day,  26th  May,  for  the  creditors  to  £593]  produce  evidence 
of  the  amount  and  particulars  of  their  respective  claims  against  the  insol- 
vent. Haro  Pria  Dabia  did  not  appear  to  prove  her  claim  ;  but  some  of 
the  other  creditors  appeared  and  proved  the  amount  clue  to  them,  and 
a  schedule  was  framed  by  the  Court  of  those  creditors  and  their  debts 
proved,  a  copy  of  which  schedule  was  stuck  up  in  •  the  Court-house.  On 
the  29th  October  1887  no  other  creditor  having  applied  under  s.  353  of 
the  Code  of  Civil  Procedure,  the  receiver  was  directed  to  proceed  under 
s.  356,  and  to  report  the  result  to  the  Court,  and  in  his  report  the  insolvent 
was,  on  2nd  March  188S,  discharged  under  s.  355 ;  the  money  in  the  hands 
of  the  receiver  was  disbursed  to  the  scheduled  creditors  under  s.  356  and 
the  surplus  was  made  over  to  the  insolvent.  Subsequently,  on  the  20th 
March  1888,  Haro  Pria  applied  to  the  Court  for  execution  of  the  decree 
obtained  by  her  against  Shama  Charan  previously  to  the  insolvency  pro- 
ceedings by  attachment  and  sale  of  the  insolvent's  property. 

*  Appeal  frorr.  Order  No.  45  of  1889.  against  the  order  of  F.  H.  Harding,  Esq., 
Judge  of  Chittagong,  dated  the  10th  of  November  1888,  reversing  the  order  of  Baboo 
Debender  Chunder  Mookerjee,  Munsif  of  that  District,  dated  the  16th  of  August 
18»8. 


1889 

APRIL  16. 

APPEL- 
LATE 
CIVIL. 

16  C.  592. 


391 


16  Gal.  594 


INDIAN    DECISION'S,    XEVV   SERIES 


[Vol. 


1889 

APRIL  16. 

APPEL- 
LATE 
CIVIL. 

16  G. 392. 


The  Munsif  allowed  the  application,  holding  that  the  discharge  of 
the  insolvent  was  no  bar  to  the  execution. 

The  Judge  on  appeal  reversed  that  order  and  held  that  the  execution 
of  the  decree  could  not  be  allowed.  The  decree-holder  appealed  to  the 
High  Court. 

Munshi  Seraj-ul-Islam,  for  the  appellant. 

Baboo  Jogevdva  Chundcv  Ghose,  for  the  respondent. 

The  judgment  of  the  Court  (TREVELYAN  and  BANERJEE,  JJ.)  was  as 
follows : — 

JUDGMENT. 

It  seems  to  us  clear  that  the  learned  District  Judge  is  wrong  in  the 
conclusion  at  which  he  has  arrived.  The  material  facts  are  shortly  as 
follows  : — The  appellant  obtained  a  decree  against  the  respondent.  The 
respondent  on  being  arrested  on  this  decree  filed  his  petition  under  the 
insolvency  section  of  the  Code  of  Civil  Procedure.  The  procedure  laid 
down  in  Ch.  XX  seems  to  have  been  carried  out,  and,  in  course  of 
time,  the  creditors  were  required  to  prove  their  debts.  The  appellant 
before  us,  although  she  seems  to  have  received  notice,  did  not  attend, 
and,  in  the  result,  her  name  was  not  included  in  the  schedule.  The 
scheduled  creditors,  that  is  to  say,  the  persons  who  proved  [594]  their  debts, 
have  been  paid  and  the  residue  of  the  property  in  the  hands  of  the  receiver 
has  been  paid  out  to  the  insolvent.  Now  this  decree-holder  seeks  to  execute 
her  decree  against  the  property  of  the  insolvent. 

We  have  heard  argument  on  behalf  of  the  respondent,  and  the  effect 
of  that  argument  is  shortly  this :  The  learned  pleader  contends  that,  as 
the  decree-holder  did  not  attend  before  the  District  Judge  and  give  evidence, 
the  whole  debt  is  wiped  off,  and  he  argues  that  his  client  having  got 
a  discharge  from  his  scheduled  debts,  they  are  not  debts  at  all. 

There  can  be  no  doubt  that,  where  a  person  has  got  a  right,  and  it  is 
contended  that  that  right  is  taken  away  by  statute,  the  right  cannot  be 
held  to  have  been  taken  away  except  by  express  words  in  the  statute,  or  by 
inference  so  clear  from  the  terms  of  the  enactment,  that  there  can  be  no 
doubt  about  it.  The  section  of  the  Code  as  to  discharge,  is  s.  357.  The 
first  portion  of  that  section  gives  an  insolvent  a  release,  so  far  as  arrest 
and  imprisonment  are  concerned,  from  his  scheduled  debts.  It  then 
goes  on  not  to  give  him  a  discharge  in  respect  even  of  the  scheduled 
debts,  but  it  goes  on  to  say  this  :  "  Subject  to  the  provisions  of  s.  358,  his 
property,  whether  previously  or  subsequently  acquired,  except  the  parti- 
culars specified  in  the  first  proviso  to  s.  266,  and  except  the  property 
vested  in  the  receiver,  shall,  by  order  of  the  Court,  be  liable  to  attachment 
and  sale,  until  the  debts  due  to  the  scheduled  creditors  are  satisfied  to  the 
extent  of  one-third  or  until  the  expiry  of  twelve  years  from  the  date  of  the 
order  of  discharge  under  s.  351  or  355."  That  is  to  say,  all  the  property 
in  the  hands  of  the  receiver  is  to  be  sold,  and  the  proceeds  paid  to  the 
scheduled  creditors  ;  and  besides  that,  his  other  property  is  liable  to  be 
attached  and  sold  until  the  debts  due  to  the  scheduled  creditors  are 
satisfied  to  the  extent  of  one-third  or  until  the  expiry  of  twelve  years. 
Probably  the  effect  of  that  would  be  to  discharge  him  from  the  debts 
to  the  scheduled  creditors  entirely,  but  there  is  no  reference  there  to 
any  persons  whose  names  are  omitted  from  the  schedule.  We  do 
not  think  that  the  fact  that  a  creditor  is  invited  to  prove  his  claim 
limits  or  destroys  his  rights.  There  is  no  doubt  that,  if  he  had 
not  been  so  invited,  a  creditor  would  not  be  affected  by  s.  357. 
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[595]  It  is  said  that  the  effect  of  her  omission  to  come  in  operates  as  a 
decree  dismissing  her  claim.  We  cannot  hold  that  when  we  have  here 
a  decree-holder,  whose  decree  is  admitted,  and  execution  of  whose  decree  is 
the  cause  of  these  insolvency  proceedings  being  taken. 

We  think  it  is  necessary  for  us  to  notice  what  does  appear  at  first 
sight  to  be  somewhat  anomalous  in  the  provisions  of  s.  352.  As  the 
learned  pleader  points  out,  although  an  insolvent  may  come  into  Court 
seeking  to  be  released  from  his  debts,  and  although  the  object  of  those  pro- 
ceedings is  to  release  him  from  those  debts,  if  a  creditor  does  not  come  in 
and  prove  his  debts,  this  would  prevent  an  insolvent  acquiring  the  relief 
that  the  Code  contemplates  giving  him. 

That  is  unfortunate,  but  unless  the  Act  takes  away  existing  rights,  we 
cannot  say  that  the  rights  have  ceased  to  exist.  This  question  is  not  for 
us,  but  for  the  Legislature  to  consider.  But  as  Mr.  Justice  Banerjee 
pointed  out  during  the  argument,  it  is  possible  to  read  s.  352  a  little  less 
strictly  than  is  suggested,  and  to  say  that  an  insolvent  might  come  in 
and  prove  the  debts  of  the  creditors  if  he  wishes  to  get  n,  discharge  from 
them.  That  would  get  rid  of  the  difficulty. 

It  seems  to  us  that  as  s.  357  does  not  give  the  debtor  any  right  to  get 
his  discharge  from  this  debt,  we  must  allow  execution  to  go.  In  the  result 
we  set  aside  the  order  of  the  District  Judge,  and  restore  that  of  the  Munsif. 
The  judgment-creditor  is  entitled  to  her  costs  in  the  lower  appellate  Court 
and  in  this  Court. 

Appeal  allowed. 


].  v.  w. 


16  C,  596. 
[596]   APPELLATE  CIVIL. 

Before  Mr.  Justice  Tottenham  and  Mr.  Justice  Gordon. 
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SHEWBARAT  KOER  {Plaintiff)  v.  NIRPAT  ROY  AND  OTHERS 
(Defendants}.-   "[15th  May,  1889.] 

Appeal — Superintendence  of  High  Court — Bengal  Tenancy  Act  (Vlll  O/18S5),  ss.  104, 
cl.  (2),  105,  106.  108 — Rule  33  of  the  rules  made  under  the  Act — Jurisdiction — 
Record  of  right— Civil  Procedure  Code  (Act  XIV  oi  1882),  ss.  103,  622. 

The  High  Court  has  no  jurisdiction  either  to  entertain  a  second  appeal  from, 
or  to  interfere  under  s.  622  of  the  Code  of  Civil  Procedure  with,  an  order  of  a 
Special  Judge  in  regard  to  settlement  of  rents. 

[Diss.,  23  C.  723  (728)  (F.  B.)  ;  Appr.,  17  C.  326  (328)  ;  R.,  21  C.  776  (781)  ;  33  C.   837= 
4  C.L.J.  138  (139).] 

THE  ryots  of  one  Shewbarat  Koer  who  was  the  proprietor  of  mouzah 
Pupri  in  Mozufferpore,  applied,  under  s.  104,  cl.  (2)  of  the  Bengal  Tenancy 
Act,  for  settlement  of  their  rents  ;  and  on  the  10th  July  1886  the 
Assistant  Settlement  Officer  passed  an  ex-parte  order  settling  such  rents. 
On  the  20th  November  1886  Shewbarat  put  in  a  petition  to  the  Assistant 
Settlement  Officer,  stating  that  the  rates  of  rent,  as  stated  in  that  officer's 
"  Khettian,"  did  not  agree  either  with  the  rates  the  ryots  had  mentioned, 
or  with  the  rate  as  appeared  in  her  Sherista.  The  Assistant  Settlement 
Officer  thereupon  directed  the  petitioner  to  file  a  detailed  list  of  her  ryots, 


*  Appeal  from  Appellate  Decree.  No.  1326  of  18S8,  against  the  decree  of  A.  C. 
Brett,  Esq.,  Judge  of  Tirhoot,  dated  the  25th  of  April  1888,  affirming  the  decree  of 
E.  W,  Collin,  Esq.,  Settlement  Officer  of  Mozufferpore,  dated  the  1st  of  March  1887. 
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showing  the  rental  paid  by  them.  This  was  done  on  the  2nd  December 
1886.  The  Assistant  Settlement  Officer  thereupon  passed  an  order,  refus- 
ing to  re-open  the  case,  the  rents  having  been  settled  under  s.  104  of  the 
Tenancy  Act. 

Shewbarat  appealed  against  this  order  to  the  Special  Judge  who  held 
that  the  appellant  should  have  applied  to  the  Assistant  Settlement  Officer 
under  s.  108  of  Civil  Procedure  Code,  and  not  under  s.  105  of  the  Bengal 
Tenancy  Act  of  1885,  and  dismissed  the  appeal. 

Shewbarat  appealed  to  the  High  Court. 

Baboo  Tarack  NatJi  Paiit,for  the  appellant,  contended  that  s.  105  of 
the  Tenancy  Act  and  Rule  33  of  the  rules  made  under  that  Act  clearly 
pointed  out  the  remedy  in  this  case. 

[597]  Baboo  Sharoda  Char  an  Mittcr,  for  the  respondents,  submitted 
that  there  was  no  appeal  against  the  order  of  Special  Judge  ;  the  High 
Court  having  no  jurisdiction  to  entertain  appeals  from  a  Special  Judge, 
save  under  s.  106  of  the  Rent  Act. 

The  judgment  of  the  Court  (TOTTENHAM  and  GORDON,  JJ.)  was  as 
follows : — 

JUDGMENT. 

It  appears  to  us  that  in  this  case  the  High  Court  has  no  jurisdiction 
either  to  entertain  a  second  appeal,  or  to  interfere  with  the  orders  of  the 
District  Judge  under  s.  622  of  the  Code  of  Civil  Procedure. 

The  matter  in  dispute  is  an  entry  in  the  record  of  rights  and  of  rents 
settled,  made  under  Chapter  X  of  the  Bengal  Tenancy  Act.  The  settle- 
ment appears  to  have  been  made  ex  parte,  the  zemindar  not  having  been 
present.  Subsequently  the  zemindar  objected  to  the  entry,  and  sought  to 
have  it  corrected.  The  Revenue  Officer  declined  to  re-open  the  matter, 
and  the  zemindar  appealed  against  his  order  (and  apparently  she  had  a 
right  to  do  so)  to  the  District  judge,  who  is  Special  Judge  under  the 
Tenancy  Act.  The  District  Judge  held  that  the  only  remedy  which 
the  zemindar  had  was  to  apply  to  set  aside  the  ex-partc  order  under 
s.  108  of  the  Code  of  Civil  Procedure,  and  he  dismissed  the  appeal.  The 
zemindar  has  preferred  a  second  appeal  to  this  Court. 

It  has  been  pointed  out  to  us  by  the  respondents'  vakil  that  we  have 
no  jurisdiction  to  entertain  this  appeal.  It  appears  that  the  only  cases 
in  which  the  High  Court  has  jurisdiction  to  entertain  appeals  from  the 
decisions  of  a  Special  Judge  are  cases  under  s.  106.  Clause  3  of  s.  108  of 
the  Rent  Act  gives  the  High  Court  jurisdiction  to  hear  appeals  in  such 
cases  as  if  the  Special  Judge  were  a  Court  subordinate  to  the  High  Court 
within  the  meaning  of  Chapter  XLII  of  the  Code  of  Civil  Procedure.  Section 
106  provides  for  the  hearing  and  decision  of  disputes  regarding  the  record  of 
rights  by  a  Revenue  Officer  ;  but  that  section  excludes  from  a  Revenue 
Officer's  consideration  disputes  regarding  the  entry  of  rent  settled  under 
the  chapter.  This  entry,  therefore,  is  not  such  as  can  be  decided  or  enter- 
tained under  s.  106  ;  and  therefore  it  appears  to  us  that  the  High  Court 
has  no  jurisdiction  to  hear  an  appeal  from  an  order  of  a  Special  Judge 
[598]  in  regard  to  settlement  of  rent.  In  respect  of  that  entry,  a  Special 
Judge  is  not  a  Court  subordinate  to  the  High  Court ;  and  that  being  so, 
we  have  neither  appellate  jurisdiction  over  him,  nor  any  authority  under 
s.  622  of  the  Code  to  interfere  with  his  order. 

The  appeal  must,  therefore,  be  dismissed  with  costs. 


T.  A.  P. 


Appeal  dismissed 
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Before  Mr.  Justice  Tottenham  and  Mr.  Justice  Gordon. 

NUNDUN  LALL  (Decree-holder')  v.  RAI  JOYKISHEN  AND  OTHERS 
(Judgment-debtors).*     [25th  April,  1889.] 

Limitation  Act  (1877).  art   179.  para.  (2) — Appeal  against  whole  decree  by  one  defend- 
ant only — Execution  of  decree—  Execution  against  judgment-debtor  whodid  not 
'  appeal. 

A  plaintiff  obatained  on  the  14th  September  1881  a  decree  against  two  defend- 
ants, the  decree  as  against  the  first  defendant  being  one  for  partition  ;  and  as 
against  the  second  defendant  (who  had  set  up  a  julkar  right  on  the  lands 
claimed  to  be  partitioned,  and  had  contended  that  partition  could  not  be  had, 
and  had  obtained  a  partial  decree,  but  had  been  ordered  to  pay  partial  costs  to 
the  plaintiff),  being  one  for  costs. 

The  first  defendant  alone  appealed  against  this  decree,  but  unsuccessfully,  bit 
appeal  being  dismissed  on  the  18th  January  1884.  The  decree  holder  applied 
for  execution  of  his  decree  as  against  the  second  defendant  for  costs  in  December 
1886.  Held,  that  the  application  was  not  barred,  for  that  limitation  ran  from 
the  18th  January  1884. 

[Diss.,   22  B.  500;  Appr.,  19  C.  750  (753)  ;    R.,  16  Ind.  Cas.   370   (372);    Cons,,    23  C. 
876(881).] 

NUNDUN  LALL,  one  of  the  proprietors  of  mouzah  Hosseinpore,  which 
mouzah  was,  in  the  year  1881,  partitioned  by  the  Collector  save  and 
except  a  portion  thereof,  measuring  91  bigahs  at  that  time  under  water, 
Subsequently  the  water  on  this  portion  dried  up,  and  it  became  fit  for 
cultivation.  Nundun  Lall  thereupon  applied  to  the  Collector  for  partition 
of  this  portion  ;  his  application  was  however  rejected  on  the  ground  that 
this  land  did  not  form  part  of  the  revenue-paying  estate  of  Hosseinpore, 
Thereupon  Nundun  Lall  brought  a  regular  suit  against  the  Secretary  of 
[599]  State  for  India  in  Council  to  compel  partition.  The  Secretary  of  State 
appeared  and  contended  that  the  land  did  not  form  part  of  Hosseinpore, 
and  could  not  therefore  be  partitioned.  In  this  suit  one  Rai  Joykishen 
intervened,  and  was  made  a  party  defendant  thereto  ;  he  then  set  up  a 
julkar  right  and  objected  to  partition.  The  suit  was  on  the  14th  Septem- 
ber 1881  decreed  in  favour  of  Nundun  Lall,  but  the  Subordinate  Judge 
found  that  the  91  bigahs  in  question  were  sometimes  covered  with  water 
and  at  other  times  dry  land.  He  therefore  made  his  decree  subject  to  the 
intervenor's  julkar  rights  during  the  periods  that  the  land  was  under 
water,  and  directed  him  to  pay  a  proportionate  amount  of  costs  to  the 
plaintiff,  as  he  had  been  unsuccessful  in  his  contention  that  the  land  ought 
not  to  be  partitioned. 

Against  this  decree  the  Secretary  of  State  alone  appealed,  contending 
that  the  whole  suit  should  have  been  dismissed  ;  his  appeal  was,  however, 
dismissed  by  the  High  Court  on  the  18th  January  1884. 

On  the  19th  July  1886  Nundun  Lall  applied  for  execution  of  his 
decree  ;  this  application  was,  however,  dismissed,  and  on  the  3rd  December 
1886  a  further  application  was  made  by  him  for  execution  as  against  the 
intervenor  defendant  tor  costs.  The  intervenor  objected  that  the  plaint- 
iff's decree  had  become  final  as  against  him  on  the  14th  September  1881, 
and  that  therefore  the  application  was  barred  by  limitation. 

'Appeal  from  Order,  No.  224  of  1888,  against  the  order  of  A.  C.  Brett,  Esq  ,  Judge 
of  Tirhoot,  dated  the  13th  of  March  )888,  reversing  the  order  of  Baboo  Grisb  Chunder 
Chatterjet;,  Subordinate  Judge  of  that  district,  dated  the  29th  of  June  1887; 
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The  Subordinate  Judge,  before  whom  the  application  was  made,  held, 
relying  on  the  case  of  Raghunath  Pe-vsad  v.  Abdul  Hye  (1),  that  the  appli- 
cation was  not  barred  ;  the  appeal  by  the  Secretary  of  State,  if  it  had 
been  successful,  being  one  which  would  have  led  to  the  dismissal  of  the 
whole  of  the  plaintiff's  suit,  and  therefore  with  loss  of  his  costs  obtained 
against  the  intervenor  defendant ;  that  limitation  ran  therefore  as  from 
the  date  of  the  High  Court  decree  of  the  18th  January  1884. 

The  intervenor  defendant  appealed  to  the  District  Judge,  who  on 
the  authority  of  the  cases  of  Sangvam  Singh  v.  Bujharat  Singh  (2)  and  H uv 
Pevshed  Roy  v.  Enayet  Hossein.  (3)  held  that  [600]  limitation  ran  as 
against  the  intervenor  from  the  14th  September  1881,  he  not  having 
appealed  from  the  decree  of  that  date. 

The  decree-holder  appealed  to  the  High  Court. 

Baboo  Abinash  Chundev  Banerjee,  for  the  appellant,,  contended  that 
the  application,  was  not  barred,  limitation  running  from  the  date  of  the 
final  decree  of  the  High  Court,  and  cited  Gungamonee  Dossee  v.  Shib 
Sunkar  Bhuttachavjee  (4j,  Mullick  Ahmed  Zunima  v.  Mahomed  Syed  (5), 
Basant  Lai  v.  Najmunnissa  Bibi  (6). 

Moulvi  Mahomed  Yusuf,  for  the  respondents,  contended  that  the 
application  was  barred,  relying  on  Huv  Proshad  Roy  v.  Enayet  Hossein  (3), 
Sangvam  Singh  v.  Bujharat  Singh  (2),  Hingan  Khan  v.  Ganga  Parshad  (7), 
Raghunath  Pevshad  v.  Abdul  Hye  (1). 

The  judgment  of  the  Court  (TOTTENHAM  and  GORDON,  JJ.)  was  as 
follows : — 

JUDGMENT. 

The  question  in  this  appeal  is  whether  execution  of  the  decree, 
obtained  by  the  plaintiff-appellant  against  the  respondents,  is  barred  by 
limitation. 

The  case  is  governed  by  art.  179  of  the  second  schedule  of  the 
Limitation  Act.  The  decree  was  passed  in  the  Court  of  first  instance  on 
the  14th  September  1881.  The  case  came  up  ultimately  on  second 
appeal  to  the  High  Court,  and  the  High  Court's  decision,  Secretary  of 
State  v.  Nitndun  Lall  (8),  was  passed  on  the  18th  January  1884. 
Applications  for  execution  were  made  in  July  and  December  1886. 
Article  179,  cl.  2,  provides  that,  where  there  has  beeen  an  appeal,  the 
date  of  the  final  decree  or  order  of  the  Appellate  Court  is  the  date  from 
which  limitation  begins  to  run. 

Upon  the  face  of  the  proceedings,  this  application  would  appear  not 
to  be  barred  by  limitation ;  but  the  lower  appellate  Court,  upon  con- 
sideration of  various  authorities  cited  by  it, — cases  in  the  Calcutta  High 
Court  and  in  that  of  Allahabad, — has  come  to  the  [601]  conclusion  that,  as 
against  the  present  respondents,  execution  of  the  decree  is  really  barred  ; 
for  it  seems  that  the  present  respondents,  were  not  parties  to  the  appeal 
from  the  Subordinate  Judge's  decision,  dated  the  14th  September  1881. 

It  was  contended  that,  as  against  them,  the  appeal  preferred  by 
another  defendant  would  not  have  affected  the  decree  ;  and  therefore  as 
against  these  respondents  the  decree  was  really  final  when  it  was  allowed 
to  go  by  them  without  an  appeal. 

The  suit  was  one  for  partition  of  certain  lands.  The  present  respond- 
ents intervened  in  that  suit,  and  were  made  defendants  upon  the  plea  that 


(l)  14  C.  26. 
(5)  GC.  19-1. 


(2)  4  A.  36. 

(6)  6  A.  14. 


(3)  2  C.L.R.  471. 
(7)   I  I. A.  293. 
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(8)   IOC.  435. 
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no  partition  could  take  place,  because  they  had  julkar  rights  over  the  land 
in  question,  which,  they  said,  was  submerged  by  water.  Another  party  to 
the  suit  was  the  Secretary  of  State  for  India.  His  defence  was  that  the 
land  in  question  did  not  belong  to  the  estate  of  the  plaintiff,  and  he  also 
contended  that  no  partition  could  be  made. 

It  may  be  that  he  intended  to  contend  only  that  no  partition  could 
be  made  by  the  Collector  under  the  butwara  law  ;  but  at  any  rate  he 
contended  that  no  partition  could  be  made,  and  alleged  that  the  land  did 
not  belong  to  the  plaintiff's  estate.  The  decree  was  in  favour  of  the 
plaintiff,  and  the  Secretary  of  State  was  the  only  party  who  appealed.  In 
the  High  Court  his  appeal  was  practically  successful,  so  far  as  Govern- 
ment was  concerned, — that  is,  the  High  Court  was  of  opinion  that  the 
land  cculd  not  be  partitioned  under  the  butwara  law  by  the  Collector, 
though  it  could  be  partitioned  under  the  Code  of  Civil  Procedure,  and  the 
Secretary  of  State  was  discharged  from  the  suit  with  his  costs. 

We  are  asked,  upon  the  circumstances  of  the  case,  to  hold  that  art.  179 
of  the  schedule  of  the  Limitation  Act  should  not  be  applied  literally 
to  this  case,  but  should  be  modified  in  the  sense  in  which  it  has  been 
modified  already  in  certain  cases  in  the  Calcutta  and  Allahabad  High 
Courts.  Those  cases  are  Hur  Proshad  Roy  v.  Enayet  Hossein  (1), 
Sangyam  Singh  v.  Buj  karat  Singh  (2),  Hingan  Khan  v.  Ganga  Per  shad  (3), 
and  Ragkunath  Pershad  v.  Abdul  Hye  (4).  On  the  other  hand,  we  have 
been  referred  to  cases  in  this  Court  and  in  the  High  Court  of  Allahabad 
[602]  in  which  the  decisions  favour  the  appellant's  contention  in  the 
present  case.  Those  cases  are  Gungamonee  Dassee  v.  Shib  Sunkur  Bkutta- 
chavjec  (5),  Mullick  Ahmed  Zumma  v.  Mohomed  Syed  (6),  and  Basant 
Lai  v.  Najmunnissa  Bibi  (7).  In  one  of  these  cases,  namely,  Gungamonee 
Dassee  v.  Shib  Stinkur  Bhnttacharjee  (5),  the  Judges  went  entirely  upon 
the  words  of  the  article,  and  it  seems  to  us  that,  in  a  question  of  limita- 
tion, we  ought  to  abide  as  strictly  as  possible  by  the  terms  of  the  law. 
We  should  not  be  disposed  to  import  into  the  law  any  further  restrictions, 
as  to  the  rights  of  parties  to  sue  and  to  execute  their  decrees,  than  the 
law  itself  expressly  provides ;  but  we  are  bound  to  recognise  the  fact  that 
the  law  has  been  by  interpretation,  so  to  say,  modified  by  decisions  of 
this  Court  and  the  High  Court  of  Allahabad.  If  therefore  those  cases 
were  on  all  fours  with  the  present  one,  we  should  feel  bound  to  follow 
the  decisions,  unless  we  thought  it  right  to  refer  the  matter  to  a  Full 
Bench.  But  we  think  that  the  present  case  does  not  come  exactly  under 
the  rule  laid  down  in  those  cases.  In  those  cases  in  which  execution 
was  held  to  be  barred  as  against  parties  who .  were  not  parties  to  fhe 
appeal,  the  decision  rests  expressly  upon  the  ground  that  the  appeal  made 
by  one  did  not  and  could  not  affect  the  decree  as  against  others  of  the 
parties  concerned  in  the  case.  In  one  case  a  former  Chief  Justice,  Sir 
Richard  Couch,  in  delivering  judgment,  said  that  the  decree  being  against 
various  parties  for  various  reliefs  in  reality  amounted  to  several  decrees, 
although  embodied  in  one  paper.  The  rule  governing  this  decision  appears 
to  be  shortly  this,  that  unless  the  whole  decree  was  imperilled  by  the 
particular  appeal  which  was  preferred;  the  decision  in  the  appeal  would 
not  alter  the  period  of  limitation  in  respect  of  execution  of  the  decree 
as  between  other  p  irties  to  the  suit.  In  the  present  case  we  think  that 
the  whole  decree  was  imperilled  by  the  Secretary  of  State's  appeal 
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Had  he  succeeded  fully  in  maintaining  his  contention,  namely,  that  the 
land  did  not  belong  to  the  plaintiffs  estate,  his  appeal  would  have  been 
decreed,  and  as  a  matter  of  course  practically  the  result  would 
have  been  that  the  plaintiff's  suit  would  have  been  dismissed  ;  and  he 
would  have  been  precluded  from  executing  any  decree  as  against 
[603]  the  present  respondents,  We  are  not  bound,  and  we  have  no  in- 
clination  to  introduce  into  the  limitation  law  any  restrictions  further  than 
those  which  have  been  adopted  by  this  Court  on  previous  occasions.  We 
think  that  the  present  case  does  not  come  within  the  further  restrictions 
which  we  have  mentioned,  and  that,  upon  the  face  of  the  proceedings  and 
of  the  law,  the  execution  in  question  is  not  barred. 

That  being  so,    we  decree    this  appeal,  setting    aside  the   order  of  the 
lower  appellate  Court  and  restoring  that  of  the  first  Court,  with  costs. 


T.  A.  P. 


Application  allowed. 


16  C.  603. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Tottenham  and  Mr.  Justice  Gordon. 

MUNGESHUR  KUAR  AND  OTHERS  (Judgment-debtors')  v.  JAMOONA 
PRASHAD  (Decree- holder)*      [14th  May,  1889.J 

Ciiil  Procedure  Code  (Act  XIV  of  1882),   s.  244—  Claim  to  attached  property— Ques- 
tion to  be  decided  in  execution — Liability  of  property  to  be  sold  in  execution. 

The  question  whether  property  is    liable  to  be  sold  in   execution    of  a  decree  is 
one  to  be  determined  under  s.  244  of  the  Code  of  Civil  Procedure. 

Chowdury  Wahed  AH  v.Jtimaee  (1)  followed  in  principle. 

[F.,  12  A.  313  =  (1890)  A.W.N.  137  (F.B.)  ;  D.,  32  M.    429=2  Ind.  Cas.    18  =  19M.L.J. 
401  (417).] 

ON  the  20th  April  18&7  one  Jamoona  Prashad  obtained  a  decree  for 
Ks.  3,374  against  one  Panchu  Kuar,  the  widow  of  Rajkumar  Baboo  Kali 
Pershad  Singh.  The  debt  in  respect  of  which  the  decree  was  obtained 
was  apparently  incurred  by  the  lady  for  payment  of  Government  revenue 
and  other  public  demands,  but  the  decree  itself  was  simply  a  personal 
decree,  and  created  no  charge  on  her  husband's  estate  which  had  come 
into  her  possession.  The  decree-holder  took  out  execution,  and  caused 
certain  snares  in  the  villages  of  Shampar  and  Shampur  Dearah,  which 
he  described  as  the  property  of  the  judgment-debtor,  to  be  attached  and 
advertised  for  sale.  But  prior  to  the  date  (the  15th  September  1887) 
fixed  for  the  sale,  Panchu  Kumar  died,  and  further  [604]  proceedings 
were  accordingly  stayed,  pending  the  determination  of  the  question 
as  to  who  were  her  representatives  for  the  purpose  of  executing  the  decree. 
Several  petitions  relating  to  this  question  and  the  execution  of  the 
decree  were  then  filed  from  time  to  time  by  some  of  the  daughters  of 
the  deceased,  as  well  as  by  the  decree-holder,  and  ultimately  on  the  21st 
May  1888,  one  of  the  daughters,  Sundar  Kuar,  having  filed  a  certificate 
granted  by  the  Judge  of  Sarun  to  her  and  her  sisters  Mungeshur  Kuar  and 
Tappessar  Kuar,  to  collect  debts  due  to  their  mother  Panchu  Kuar,  the 


*  Appeal  from  Order.  No.  46  of  1889,  against  the  order   of  A.  C.  Brett.  Esq.,  Judge 
of  Tirhoot,  dated  the  28th  of   January  1889.    reversing  the   order  of  Baboo  Anant   Ram 
Gbose,  Subordinate  Judge  of  Tirhoot,  dated  the  llth  of  August  1888. 
(1)  11  B.L.R.  149=18  W.R.  185. 
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Subordinate  Judge,  before  whom  the  execution    proceedings  were  pending,        1889 
ordered  execution  to  proceed  against  the   daughters  as   heiresses  and    repre-      MAY  14. 

sentatives  of    the    deceased    judgment-debtor,    and  the    usual    notice  to  be         

served  on  them.     This  order  was  written  in  vernacular  in  the   order  sheet,      APPEL- 
but  on  the  reverse  an  order  was  written  in  English,  directing  execution    to      /,'A7' 
proceed  against    Sundar  Kuar  olone.     The   effect   of  the  order  recorded  in      ^IVIL- 
the   order    sheet  was  taken  to  be  to  bring  on    the  record    for  the  purpoee     i«  C  603 
of  executing   the  decree,    all  the  three   daughters  of   Panchu  Kuar,  as  was 
prayed  in  the  petition. 

On  the  16th  Juno  1888  the  execution  case  was  struck  off  the  file 
because  the  necessary  process  fees  had  .not  been  deposited  by  the  decree- 
holder.  But  on  the  18th  June  the  decree-holder  filed  a  fresh  application 
for  execution  against  the  three  daughters,  and  the  property  referred 
to  above  was  again  advertised  for  sale  on  the  15th  August  1888.  But 
on  the  28th  July  1888  the  daughters  filed  a  petition  objecting  to  the  sale 
of  the  property  in  question  on  the  ground  that  it  belonged  to  their  father, 
and  not  to  their  mother  ;  and  that  on  their  mother's  death  it  had  devolved 
upon  them  as  heiresses  of  their  father,  and  could  not  therefore  be 
followed  in  execution  of  a  personal  decree  agaiast  their  mother.  The 
Subordinate  Judge,  assuming  apparently  that  the  property  belonged  to  the 
'estate  of  their  father,  and  was  not  the  stridhan  of  their  mother,  released 
it  from  attachment.  The  decree-holder  then  appealed  to  the  District 
judge,  and  the  judgment-debtors  raised  a  preliminary  objection  that 
their  objection  before  the  Subordinate  Judge  was  a  claim  under  s.  278 
of  the  Civil  Procedure  Code,  and  that  therefore  no  appeal  lay.  The 
learned  Judge  overruled  this  objection  and  held  that  s.  244,  applied  : 
[605]  and,  on  the  merits,  he  was  of  opinion  that  there  was  no  proof 
on  the  record  that  the  attached  property  belonged  to  the  father  ;  and 
that  as  the  debt  was  one  incurred  for  the  payment  of  Government  revenue, 
there  was  a  legal  necessity  for  it,  which  would  bind  the  father's  estate. 
He  accordingly  reversed  the  order  of  the  Subordinate  Judge,  and  direct- 
ed execution  to  proceed. 

The  daughters  appealed  to  the  High  Court. 

Baboo  Hem  Chundra  Banerjce  and  Baboo  Sharoda  Churn  Mittev,  for 
the  appellants,  contended  that  the  case  before  the  Sabordinate  Judge 
was  in  the  nature  of  a  claim  under  s.  278  of  the  Code  and  that  no  appeal 
lay  to  the  District  Judge,  relying  on  the- following  cases  : — Shankar  Dial 
v.  Amir  Haidar  (1),  Nath  Mai  Das  v.  Tajamul  Husain  (2),  Bahori  Lai  v. 
Ganri  Sahai  (3),  Roop  Lall  Dass  v.  Recani  Meah  (4),  Kameshwar  Pershad 
v.  Run  Bahadur  Singh  (5),  Konai  Loll  Khan  v.  Sashi  Bhuson  Biswas  (6)  ; 
and  further  contended  that  the  properties  were  not  liable  to  be  sold, 
as  they  had  devolved  on  the  appellants  as  heiresses  of  their  father. 
Fanindo  Deb  Roikut  v.  Jugudishwavi  Debt  (7). 

Mr.  M.  P.  Gasper  and  Baboo  Rajtndro  Nath  Bose,  for  the  respon. 
dent. 

JUDGMENT. 

The  judgment  of  the  Court  (TOTTENHAM  and  GORDON,  JJ.),  after 
stating  the  facts,  proceeded  as  follows  : — 

It  is  contended  on  behalf  of  the  appellant,  firstly,  that  the  case  before 
the  Subordinate  Judge  was  in  the  nature  of  a  claim  under  s.  278,  Civil 

(1)2  A.  752.  (2)  7  A.  36.  (3)  8  A.  626.  (4)  15  C.  438. 

(5)  12  C.  458.  (6)  6C.  776.  (7)  14  C.  316, 
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Procedure  Code,  and  that  therefore  no  appeal  lay  to  the  District  Judge  ; 
and  secondly,  that  the  property  is  not  liable  to  be  sold,  because  it  devolved 
on  the  appellants  as  heiresses  of  their  father  and  not  of  their  mother. 

As  regards  the  first  point,  we  are  of  opinion  that  the  case  is  governed 
by  the    provisions  of  ss.    234   and  244,  Civil    Procedure  Code.     It  is  clear 
from  what  we  have   already  said  that  the  appellants  were  brought   on  the 
record  as  representatives  of  the   deceased  judgment-debtor,    without  refer- 
ence   to   their   liability   or    non-liability   as    [606]    such    representatives. 
This  was  in  accordance  with  para.  1  of   s.  234.     Then  as  to  their  liability, 
that  question  has  to    be  ascertained  according  to  the    provisions  of  para.  2 
of   s.    234  by   the  Court   executing   the  decree.     In  the  present  case   the 
question  was  whether  certain  property  was  liable  to  be  sold  in  execution, 
and  we   think  that   such  a  question  is  a  question  relating  to  the   execution 
of  the  decree  between  the  decree-holder  and  the  appellants,  and  that  conse- 
quently it  has  to  be  determined    under  s.  244,    Civil  Procedure  Code.      It 
is   strongly    urged    that   as    the    property   came  into   the    hands   of   the 
appellants   through   their  father,  they  are  in  respect  of   such  property  his 
legal  representatives,  and  not  representatives  of  their    mother.     Assuming 
that  the  property  did  belong  to  their  father,  and  this  is  a  disputed  question 
before  us,  this  contention    is  no  doubt  true.     But,  after  all,  it  seems  to  us 
that   this    is   rather  a    matter   of   liability   than   of   representation.     The 
liability    of   the    property    to    be   sold    in   execution   depends   upon    the 
determination    of   the     question,     whether   it     was    the   father's   or   the 
mother's,    and    upon   the   determination  of  the    same    point   depends   the 
question  whether    the  appellants  are  in  respect  of   this  property  the    legal 
representatives  of  their  father  or  their  mother.     But  as  we  have   already 
intimated    we   think  that   question  falls   within  the  scope  of  s.  244.     It   is 
also  contended  that  the  form    of  the   proceedings  before   the   Subordinate 
Judge  shows  that    he  treated  the  case  as  one  coming  under  s.  278,  and   not 
under  s.  244.     The  petition  of  the  appellants  has  been  read  to  us,  and    we 
find    no   reference    in  it    to  s.  278,  and  the  mere  use  of  the  word    "  claim  " 
by   the    Subordinate   Judge  in   his   judgment  is  not   in  our  opinion  incon- 
sistent wi,'th  the  objection  of  the  appellant's  coming  under  s.  244. 

Further,  in  the  view  we  take  we  think  we  are  fully  supported  by  autho- 
rity. In  the  case  of  Chowdhry  Waked  AH  v.  Jumaee  (I)  the  Privy  Council, 
dissenting  from  the  opinion  of  a  Full  Bench  of  this  Court,  held  that,  "  when 
a  decree  has  been  properly  passed,  and  proceedings  taken  under  it  to  obtain 
execution  against  a.  party  in  a  representative  character,  there  seems  to 
be  no  good  reason  for  saying  that  he  should  not  be  considered  a  party  to 
[607]  the  suit  with  respect  to  any  question  which  may  arise  between  him 
and  the  other  parties  relating  to  the  execution  of  the  decree  within  the 
meaning  of  the  llth  clause  of  the  Act  of  1861." 

That  was  a  case  under  the  old  Code,  and  there  is  this  difference  be- 
tween it  and  the  present  case,  that  in  that  case  the  decree  was  against  the 
representative,  whereas  in  this  case  the  representatives  have  been  brought 
in  after  decree.  But  this  we  think  makes  no  difference.  The  principle 
laid  down  applies  to  both  cases,  as  the  liability  of  a  representative  under 
ss.  234  and  252,  Civil  Procedure  Code,  is  substantially  the  same. 

The  Privy  Coui  cil  decision  was  followed  by  this  Court  in  the 
cases  of  Osemunnisa  Khatoon  v.  Ameevoonisa  Khatoon  (2)  and  Ameer- 
unnisa  Khatoan  v.  Mahomed  Mozuffer  Hossein  Chowdhnvy  (3)  this 


(1)  11  BL.R.  149=18  W.R.  185. 
(3)  12  B.L.R.  65  =  20  W.R.  280. 


(2)  ?0  W.R.  162. 
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case  is  very  similar  to  the  present]  ;  by  the  Allahabad  High  Court  in 
Ram  Ghulam  v.  Hazarn  Kuar  (1),  and  Kashi  Prasad  v.  Miller  (2) ; 
by  the  Madras  High  Court  in  the  case  of  Kuriali  v.  Mayen  (3);  and 
by  the  Bombay  High  Court  in  the  case  of  Nimba  Harishel  v.  Sita- 
yam  Par-iji  (4).  The  following  rulings  are  relied  upon  on  behalf  of 
the  appellants,  but  we  think  they  are  clearly  distinguishable  from  the 
present  case  : — Shankar  Dial  v  Amiv  Haldar  (5),  Nath  Mai  Das  v.  Tajamal 
Hossein  (6),  Bahari  Lai  v.  Gauri  Sahai  (7),  Fanindra  Deb  Raikiit  v. 
Jagvdiswari  Dabi  (8),  Roop  Lall  Das  Y.  Bekani  Meali  (9),  Kameshwar 
Pershad  v.  Run  Bahadur  Singh  (10),  Kanai  Lall  Khan  v.  Soshi  Bhuson 
Biswas  (11). 

The  cases  of  Shankar  Dial  v.  Amir  Haidar  (5)  and  Nath  Mai  Das  v. 
Tajamal  Hossein  (6)  were  both  referred  to  in  the  case  of  Ram  Ghulam  v. 
Hazuva  Knar  (1),  which  we  have  already  mentioned,  and  were  distinguished 
from  that  case.  In  both  these  cases  the  judgment-debtor  objected  to  the 
attachment  [608]  °f  certain  property,  on  the  ground  that  such  property 
was  in  possession  as  trustee  for  an  endowment  and  not  in  his  own 
right ;  and  it  was  held  that  the  objection,  although  made  by  the  judgment- 
debtor,  was  one  properly  falling  under  ss.  278 — 283,  Civil  Procedure  Code, 
and  that  the  order  passed  upon  it  was  not  appealable. 

But  in  the  present  case  the  appellants  claim  the  property  in  their 
own  right.  The  case  of  Bahari  Lai  v.  Gauri  Sahai  (7)  is  also  different. 
There  the  judgment-debtor  filled  two  distinct  characters,  one  as  repre- 
sentative of  the  original  judgment-debtor,  and  the  other  as  representative  of 
third  party  who  had  died  after  preferring  a  claim  :  and  it  was  the  order 
passed  on  this  objection  which  was  held  to  have  been  passed  under  s.  281, 
Civi!  Procedure  Code. 

The  cases  of  Fanindro  Deb  Raikut  v.  Jugudishwari  Dabi  (8),  and 
Roop  Lall  Dass  v.  Bekani  Meah  (9)  are  clearly  not  on  all  fours  with 
the  present  case.  And  in  the  case  of  Kanai  Lall  Khan  v.  Soshi  Bhuson 
Biswas  (11),  the  High  Court  held  that  there  were  special  circumstances 
which  it  took  it  out  of  the  general  rule  established  in  the  cases  of  Chowdhry 
Waked  Ali  v.  Jumaee  (12)  and  of  Ameerunissa  Khatoon  v.  Mahomed 
Mozuffer  Hossein  Chowdhry  (13). 

Lastly,  there  is  the  case  of  Kameshwar  Pershad  v.  Run  Bahadur 
Singh  (10),  to  which  our  attention  has  been  particularly  drawn.  But  in 
that  case  there  was  no  decision  that  the  order  passed  by  the  Subordinate 
Judge  did  not  fall  under  s.  244.  On  the  contrary,  the  case  appears  to 
have  been  treated  by  the  Subordinate  Judge  and  the  High  Courf  as  one 
coming  under  s.  244.  The  real  point  decided  was  that  Run  Bahadur 
could  not  be  held  liable  as  regards  property  which  had  devolved  on  him 
as  reversionary  heir  of  the  husband  of  the  deceased  judgment-debtor,  or 
as  regards  property  which  had  been  made  over  to  him  by  the  debtor  prior 
to  decree,  and  that  in  respect  of  such  property  he  was  not,  properly 
speaking,  the  representative  of  the  judgment-debtor. 

[609]  We  think,  therefore,  on  a  careful  examination  of  all  the 
reported  cases  bearing  on  the  matter  in  dispute,  that  the  weight  of 
authority  is  in  favour  of  the  view  we  take,  viz.,  that  the  present  case  comes 
under  s.  244. 


(l)  7  A.  5-17. 

(2)  7  A.  733. 

(3)  7  M.  255. 

(•>)  9  B.  458. 

(5)  2  A.  752. 

(6)  7  A.  36. 

(7)  8  A.  626. 

(8)  14  C.  316. 

(9)  15  C.  437. 

(10)  12  C.  458, 

(11)  6C.  777. 

(12)  11  B.L.R. 
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Then  as  regards  the  second  point  argued  before  us,  we  think  there  has 
been  no  proper  judicial  enquiry  as  to  whether  the  property  in  dispute 
belonged  to  the  father  or  the  mother  of  the  appellants. 

Fiom  an  affidavit  filed  before  us  it  would  appear  that  it  was  under- 
stood  before  the  Subordinate  Judge  that  there  was  no  question  as  to 
the  property  having  originally  belonged  to  the  husband  of  the  judgment- 
debtor,  and  it  was  for  this  reason  that  certain  documentary  evidence 
on  this  point  tendered  by  the  appellants  was  not  received.  The  District 
Judge  merely  observes  that  there  is  no  proof  on  the  record  that  the 
properties  attached  belonged  to  the  father's  estate,  while  before  us  the 
matter  is  disputed.  Under  these  circumstances  we  think  the  appellants 
are  entitled  to  ask  for  a  judicial  enquiry,  and  that  fhe  proper  course  will 
be  to  set  aside  the  District  Judge's  order  and  to  remand  the  case  to  him 
with  directions  to  receive  and  consider  any  evidence  that  may  be  adduced 
by  the  parties  in  reference  to  the  matter  in  dispute,  that  is,  the  ownership 
of  the  property,  and  then  to  re-try  the  appeal.  We  may  add  that  we 
think  the  question  of  legal  necessity  does  not  arise  in  the  execution 
of  the  decree.  The  decree-holder  cannot  go  behind  the  decree.  Costs  will 
abide  the  event. 


T.  A.  P. 


Case  remanded. 


16  C.  610. 
[610]  CRIMINAL  APPEAL. 

Before  Mr,  Justice  Tvevelyan  inA  Mr.  Justice  Hill. 

BIKAO  KHAN  AND  OTHERS  (Appellants)  v.  THE  QUERN-EMPRESS 
(Respondent).--      [7th  May,  1889.] 

Criminal  Procedure  Code  (Act  X  cf  1882),  ss.  161,  172,  211— Statement  of  witnesses 
recorded  by  Police  officers  investigating  under  chap.  XIV  of  the  Criminal 
Procedure  Code,  Riglit  of  accused  to  call  for  and  inspect — Police  Diaries. 

Statements  of  witnesses  recorded  by  a  Police  officer  while  making  an  investi- 
gation under  s.  161  of  the  Criminal  Procedure  Code,  form  no  portion  of  the 
Police  Diaries  referred  to  in  s.  172,  and  an  accused  person  on  his  trial  has  a 
right  to  call  for  and  inspect  such  statements  and  cross-examine  the  witnesses 
thereon. 

[F    9CPLR   33;    U.B.R.    (1897— 1901)  29  Cr.  ;  R.,  19  A.  390  (428)  =  (1897)  A.W.N. 
174  (F.B.);  20  M.  189  (P.B.)  =  7  M.L.J.  167.] 

IN  this  case  five  persons  were  committed  to  the  Durbhangah  Sessions 
by  the  Joint  Magistrate  of  that  district  to  take  their  trial  on  charges 
framed  under  ss.  302,  147  and  149  of  the  Indian  Penal  Code.  On  the 
commencement  of  the  trial  in  the  Sessions  Court,  the  Counsel  for  the 
accused  applied  to  the  Judge  before  the  opening  speech  of  the  Govern- 
ment Pleader,  to  call  for  the  statements  of  the  witnesses  for  the  prosecu- 
tion recorded  by  the  investigating  Police  Officer  under  s.  161  of  the  Criminal 
Procedure  Code,  on  the  ground  that  these  statements  formed  no  part  of 
the  diary  referred  to  in  s.  172  of  the  Code,  and  that  the  accused  were  en- 
titled to  see  them.  Counsel  stated  that  these  stetements  were  then  in  the 
custody  of  the  District  Superintendent  of  Police  who  might  be  subpoenaed 
to  produce  them  without  delay,  so  that  the  accused  might  be  in  a  position 

•  Criminal  Appeal,  No.  173  of  1889,  against  the  order  passed  by  A.  C.    Brett,  Esq., 
Sessions  Judge  of  Durbhangah,  dated  the  26th  February  1889, 
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to  cross-examine  the  witnesses  for  the  prosecution  regarding  the  statements         1889 
made  by  them  to  the  Police.     The  Sessions  Judge  disallowed  the   applica-       MAY  7. 
tion,   on  the  ground  tnat  under  s.  211  of  the  Criminal  Procedure  Code,  the    ~  ~ 
application  for  the  production  of  these  documents  ought  to  have  been  made    V*1 
before    the   committing   officer,  so   as  to  entitle  the  accused  to  call  for  the          PEAL" 
papers  as  of  right.     The  Police  officer,  who  had  recorded  the  statements  in     jg  c~6iO 
question,  subsequently  brought  them  into  Court  of  his  own  motion,  and  held 
them  in  [611]  his  hands  during  his  examination  as  a  witness.  The  Counsel 
for  the  accused  then  applied  to  the   Judge  to  compel  the  production  of   the 
papers,    then   in   Court,   and  to  enable  him  to  see  them.     This  application 
was  also  refused  by  the  Judge,  who  eventually  convicted  four   out   of   five 
of   the  accused    persons   under   ss.  304  and  149.     As  regards  the  non-pro- 
duction of  the  statements,  the  Sessions  Judge  made  the  following   observa- 
tions in  his  judgment : — 

"  In  conclusion  I  would  wish  to  make  some  remarks  on  an  in- 
cident in  the  case  before  even  the  Government  Pleader  had  com- 
menced his  opening  address.  I  was  asked  by  Mr.  Ghose  to  order  the  pro- 
duction, as  exhibits  in  the  case,  of  the  statements  recorded  by  the  Police 
under  s.  161,  Criminal  Procedure  Code.  Mr.  Ghose  said  he  had  with  him 
a  copy  of  an  unreported  judgment  of  the  Calcutta  High  Court  laying  down 
that  he  was  entitled  to  call  for  these  documents,  The  point  is  a  new  one. 
But  I  am  not  concerned  to  discuss  the  question  as  to  whether  these 
papers  can  be  treated  as  evidence,  and  whether,  therefore,  the  defence  (or 
the  prosecution  for  the  matter  of  that)  can  enforce  their  production 
or  produce  them.  The  question  is  not  free  from  difficulty.  I  disposed  of 
the  application  on  another  ground.  Under  s.  211  of  the  Criminal  Procedure 
Code,  as  soon  as  the  committing  officer  has  framed  the  charge,  the  accused 
has  to  apply  for  coercive  process.  I  hold  that  he  is  not  entitled,  as  a 
matter  of  right,  to  ask  the  Court  of  Session  for  the  issue  of  such  process. 
It  may  be  said  that  I  should,  as  a  matter  of  equitable  discretion,  have 
ordered  their  production,  as  this  could  be  obtained  without  much  delay.  I 
do  not  think  so.  But  even  if  I  am  wrong,  no  harm  has  been  done,  for  I 
have  read  the  statements,  which  1  have  had  translated,  and  there  is 
practically  no  difference  between  what  the  persons  examined  stated,  and 
what  the  witnesses  have  deposed  before  both  Courts.  The  papers  were, 
in  fact,  in  Court  on  the  second  day  of  the  trial ;  and,  indeed,  Exhibit  S.  B. 
is  an  integral  portion  of  them.  I  therefore  hold  (1)  that  the  defence  was 
not  entitled  to  enforce  their  production  ;  (2)  that  it  was  a  proper  exercise 
of  my  discretion  to  refuse  to  order  their  production  ;  (3)  that  my  refusal 
has  in  no  way  damnified  the  defence." 

The  prisoners  appealed  to  the  High  Court  against  the  conviction. 

[612]  Mr.  Woodroffe,  Mr.  M.  M.  Ghose,  Mr.  M.  P.  Gasper  and  Baboo 
Saroda  Churn  Mitter,  for  the  appellants. 

The  Standing  Counsel  (Mr.  Philips)  and  Baboo  Ram  Churn  Mitter, 
for  the  Crown. 

Mr.  Woodvoffe,  contended,  among  other  matters,  that  there  ought  at 
least  to  be  a  new  trial  as  the  Judge  had  improperly  disallowed  Mr.  Ghose' s 
application,  calling  for  the  statements,  and  had  further  prevented  him 
from  reading  them  when  they  were  actually  before  the  Court.  Statements 
recorded  under  s.  161  are  not  privileged,  and  form  no  portion  of  the 
diary  referred  to  in  s.  172.  The  latter  is  to  contain  a  record  of  the 
proceedings  of  the  Police  and  their  movements,  together  with  expressions 
of  opinions  and  private  matters  which  the  Legislature  probably  intended 
should  not  be  placed  at  the  disposal  of  the  parties.  But  it  could  never 
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1889  have  been  intended  that  the  accused  should  be  debarred  from  calling 
MAY  7.  for  the  statements  made  by  the  witnesses  for  purposes  of  cross-examina- 
,,  tion,  especially  as  under  the  new  Code  a  witness  is  liable  to  be  prosecuted 

-RI  NAL  £or  perjury  for  faise  statements  made  before  the  Police.  This  question 
APPEAL.  wag  fu^  argued  recently  before  Mitter  and  Macpherson,  JJ.,  in  the 
ie"c~610  ca.se  of  Mahomed  Ali  Hadji  v.  The  Queen-Enipvess  (^)  (Criminal  Motion 
422  of  1888  decided  on  the  30th  January  1889),  and  those  learned 
Judges  have  held  that  the  accused  were  entitled  to  have  these  statements 
produced,  and  that  it  was  an  error  on  the  part  of  the  Magistrate  not 
[6133  to  nave  compelled  their  production.  The  Police  authorities  them- 
selves have  recognised  the  distinction  contended  for,  and  have  laid  down 
in  Circular  No.  16  of  the  28th  July  1883,  to  all  District  Superintendents 
of  Police,  that  statements  recorded  under  s.  161,  Criminal  Procedure  Code, 
are  different  from  the  diary. 

[TREVELYAN,  J. — The  Police  circular  seed  not  be  referred  to  in  order 
to  explain  the  law.  It  is  no  authority.  But  we  are  satisfied  that  the  law 
is  clear  on  the  subject,  and  that  you  were  entitled  to  call  for  the  state- 
ments, provided  you  asked  for  them  in  proper  time..] 

The  Sessions  Judge  is  quite  mistaken  in  supposing  that  s.  211  of  the 
Criminal  Procedure  Code  has  any  application.  Even  if  that  section  ap- 
plied, as  a  matter  of  sound  discretion,  the  Judge  ought  to  have  granted 
Mr.  Ghost's  application. 

16  C.  612- N. 

(l)  Before  Mr.  Justice  Mitter  and  Mr,  Justice  W.  Macpherson. 


IN  THE   MATTER   OF    MAHOMED   ALI    HADJI   AND   OTHERS    (Petitioners) 

v.  THE  QUEEN-EMPRESS  (Opposite party) . 
[30th  January,  1889.] 

Mr.  M.  M.  Ghose  and  Baboo  Jogendro  Hath  Base,  for  the  petitioner. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilby),  for  the  Crown. 

The   facts   of  the   case  are  sufficiently  stated  in  the  judgment  of  the  High  Court 
(MITTER  and  MACPHERSON,  JJ.)  which  was  as  follows  : — 

JUDGMENT. 

MITTER,  J. — The  petitioners.  Mahomed  Ali  Hadji,  Nabi  Baksh.  and  Bazra  Sonar 
were  charged  in  the  Deputy  Magistrate's  Court  of  Gaibanda  with  being  members  of  an 
unlawful  assembly,  on  the  25th  day  of  June  last,  armed  with  deadly  weapons,  and  that 
by  such  unlawful  assembly,  force  or  violence  was  used  in  the  prosecution  of  a  common- 
object  :  the  common  object  being  described  in  the  charge  sheet  as  the  forcible  disposses- 
sion of  Budrunnissa's  party  from  the  Sultanpore  cutcherry.  That  is,  they  were  charged 
1.6131  under  the  first  count  with  rioting  and  being  aimed  with  deadly  weapons  under 
s.  148  of  thelndian  Penal  Code.  In  the  second  count  they  were  charged  under  s.  326,  coupl- 
ed with  s.  149,  of  the  Indian  Penal  Code,  it  being  stated  that,  in  the  prosecution  of  the 
common  object  of  that  unlawful  assembly,  grievous  hurt  was  inflicted  by  some  of  the 
members  of  that  assembly.  The  facts,  as  found  by  the  Deputy  Magistrate,  are  as  follows  : 
— One  Kheraj  Ali  Chowdhury  was  the  owner  of  Sultanpore  estate  and  had  his  family 
dwelling-house  in  the  village  of  that  name.  He  had  aHo  a  cutcherry-baree  in  it.  He 
died  some  time  in  the  month  of  Kartic  1294,  and  the  death  of  his  widow  Asmutunissa 
followed  within  a  few  days.  Moazum  Hossein  Chowdhry  of  Shibganj,  a  brother  of 
Asmutunnissa,  claimed  the  whole  estate  left  by  Kheraj  Ali,  on  the  ground  that  it  had 
been  transferred  by  Kheraj  Ali,  in  his  lifetime  to  his  wife  Asmutunnissa.  Upon  this 
allegation  Moazum  Hosseiu  had  obtained  a  certificate  under  Act  XXVII  of  1860  to  col- 
lect the  debts  due  to  the  estate  of  Asmutunnissa.  With  the  assistance  of  two  leading 
ryots  in  the  village  of  Sultanpore,  viz  ,  Kedar  Ali  Mir,  a  witness  examined  on  bshalf  of 
the  prosecution,  and  Noimudden  Pundit,  Moazum  Hossein  succeeded  in  obtaining 
possession  of  Sultanpore  with  the  cutcherry-baree  in  it.  But  in  Bys.«ck  last  these  two 
men  went  over  to  the  party  of  one  Budrunnissa.  Budrunnissa  is  the  paternal  aunt  of 
Kheraj  Ali.  She  and  others  denied  the  allegation  of  transfer  of  his  whole  estate 
by  Kheraj  Ali  to  his  wife,  and  claimed  either  the  whole  or  a  portion  of  it  as 
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[614]    [TREVELYAN,  J. — As  at  present  advised  we    are  with  you  on  1889 

this  point.]  MAY  7. 

Mr.  Woodroffe  then  proceeded  to  argue  the  case  on  its  merits.  — " 

The  standing  Counsel,    in  support  of  the   conviction,  conceded   that  ^IJ  INAL 

the   accused    probably  had   a  right  to  call   for  the  papers,  and    to  look    at  APPEAL. 

them,    but  they    were  not    prejudiced  as  the   Judge    had  himself  looked  at  ie  C.  610 
them,  and  given  the  accused  the  full  benefit  of  their  contents. 

[615]  The  judgment  of  the  High  Court  (TREVELYAN  and  HILL,  JJ.j 
was  as  follows : — 


heirs-at-law  of  Kheraj  Ali.  As  usual  in  these  cases,  both  parties  struggled  to  main- 
tain possession  by  force.  The  Deputy  Magistrate  found  that  the  possession  by 
Moazum  Hossein  of  the  cutcherry  at  Sultan  pore,  \vith  the  assistance  of  the  two  leading 
ryots  mentioned  above,  was  maintained  [615;  up  to  Bys^ck  last ;  but  on  this  two  men 
going  over  to  the  other  side  that  possession  was  lost  and  Budrunnisa's  servants  occupied 
the  cutcherry-baree  from  thai  time  and  were  in  occupation  of  it  at  the  time  when  the  riot 
took  place  at  the  cutcherry-baree;  that  on  the  date  mentioned  in  the  charge,  viz.,  on 
the  25th  day  of  June  last,  a  body  of  latials  headed  by  the  petitioners  came  on  behalf  of 
Moazum  Hossein  to  the  cutcherry-baree,  attacked  the  men  occupying  it,  and  inflicted 
injuries  with  spears  on  four  persons,  Hyat  Mahomed,  Boli  Sheikh,  Kedar,  aud  Dalch, 
servants  of  Budrunnissa.  This  attack  was  made  in  the  latter  end  of  the  night  on  that 
date,  but  Budrunnissa's  party  soon  collected  men  in  sufficient  numbers  to  repel  the 
attack,  and  the  assailants  were  persued  up  to  another  cutcherry-baree  in  a  village 
called  Mujlispore,  a  distant  about  three  or  four  miles  from  Sultanpore,  in  which  a 
cutcherry-baree  had  been  erected  by  Moazum  Hossein  sometime  about  the  month  of 
Bysack,  when  his  people  were  ejected  from  the  cutcherry-baree  at  Sultanpore. 

Upon  these  facts,  found  by  the  Deputy  Magistrate,  the  petitioners  before  us  have 
been  convicted  of  the  offence  of  rioting,  and  of  the  offence  of  committing  simple  hurt, 
it  being  not  proved  that  the  injur.es  inflicted  amounted  to  grievous  hurt.  It  may  be 
mentioned  here  that  some  of  the  men  forming  the  attacking  party  were  also  wounded 
during  the  riot,  and  one  of  them  has  since  died  in  hospital. 

Each  of  these  petitioners  has  been  sentenced  to  two  years'  rigorous  imprison- 
ment. The  witnesses  for  the  prosecution  were  examined  on  the  5th  and  6th  of  July 
last.  On  this  last-mentioned  date,  the  two  charges  mentioned  above  were  framed 
against  the  petitioners.  The  witnesses  were  fully  cross-examined  by  the  pleader 
engaged  on  behalf  of  th"  petitioners  before  these  charges  were  framed.  The  case 
was  then  fixed  for  trial  on  the  17th  of  July,  but  it  was  postponed  in  consequence  of 
Counsel  from  Calcutta,  who  was  engaged  on  behalf  of  the  petitioners,  not  arriving  on 
that  date.  It  was  taken  up  on  the  following  day,  via.,  on  the  18th.  In  the  mean- 
time, certain  witnesses  had  been  cited  by  the  petitioners  to  establish  their  defence,  but 
none  of  the  witnesses  for  the  prosecution  had  been  cited  to  be  re-called. 

On  the  18th  of  July,  when  the  case  was  taken  up,  the  Counsel  for  the  petitioners  put 
in  the  witness-box  the  Inspector  of  Police  of  Sadullapore.  T615]  who  was  conducting  the 
prosecution  in  this  case,  and  it  appears  from  the  drift  of  the  examination  that  the 
Counsel  intended  to  establish  that  four  of  the  witnesses  examined  on  behalf  of  the 
prosecution,  viz.,  Hyat  Mahomed,  Boli  Sheikh,  Kedar,  and  Dalch,  who  had  received 
injuries  in  the  course  of  the  riot,  had  given  evidence  before  the  Police  officer  who 
investigated  the  case  under  s.  161  of  the  Criminal  Procedure  Code,  not  agreeing  with 
the  version  of  the  story  told  by  them  at  the  trial. 

It  appears  from  the  examination  of  the  aforesaid  Inspector  that  these  four  men 
had  at  first  denied  that  the}  were  sleeping  in  the  cutcherry  on  the  night  when  the 
riot  took  place,  but  that  they  subsequently  admitted  that  fact  on  being  further  ques- 
tioned by  the  investigating  Police  officer.  Upon  some  points  the  Inspector,  from 
his  memory,  could  not  answer  the  questions  put  to  him  by  the  Counsel  for  the  defence 
regarding  the  statements  made  by  these  witnesses.  Thereupon  an  oral  application  was 
made  i  y  the  Counsel  for  the  production  of  the  diaries  kept  by  the  investigating  officer. 
A  note  made  by  the  Court  of  this  application,  and  the  order  made  thereupon  is  to  the 
following  effect: — "  Mr.  Gregory  asks  the  Court  to  require  the  Inspector  to  produce  the 
diaries,  and  as  I  find  the  witness  has  admi-ted  almost  everything  required  by  the  defence, 
and  because  Police  diaries  cannot  be  used  as  evidence,  nor  can  they  be  called  for  by 
the  accused,  the  Court  declines  to  call  for  the  diaries  at  the  instance  of  the  Counsel  for 
the  defence."  This  evidence  of  the  Inspector  was  taken  on  the  Ifath  July.  There  were 
Some  more  witnesses  examined  on  behalf  of  the  defence,  on  the  next  day,  and  the  trial 
was  concluded,  but  judgment  was  reserved  and  not  delivered  till  the  27th  of  July.  On 
the  20th  of  July  we  find  that  an  application  was  made  on  behalf  of  the  petitioner 
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MAY  7.  In   this  case  the  prisoners  have  been  convicted  by  the  Sessions  Judge 

„  "  of  Darbanga,   agreeing  with  one  of  the  assessors,  of  offences  under  s.  304, 

CRIMINAL    read  with  ^  14g>  and  under  s>  ,47  of  the  Penal  Code> 

They   have  appealed   to  this  Court,    and    Counsel  on  their  behalf  has 

16  C.  610      urged    that  the  evidence  does   not   justify  their   conviction,    and  that  even 

if  the  evidence,  as  given,    would  justify  a    conviction,  the  accused    have 

been  so  prejudiced  by  the   action  of  the  Judge  in  excluding  evidence  which 

ought  to  have  been  admitted  that  they  are  entitled  to  a  new  trial. 

[616]  We  consider  that  the  Judge  has  wrongly  excluded  evidence 
which  he  ought  to  have  admitted. 

A  Police  officer  in  this  case  had,  under  the  provisions  of  s.  161  of  the 
Criminal  Procedure  Code,  examined  persons  who  were  afterwards  called 
as  witnesses. 

At  the  Sessions  trial  this  Police  officer  was  in  Court,  and  had  with 
him  the  statements  which  he  had  taken  down. 

There  can  be  no  doubt  that  these  statements  would  be  admissible  in 
evidence.  They  are  not  a  portion  of  the  diary,  and  are  not  protected  by 
any  enactment. 

[617]  The  Judge  refused  to  allow  them  to  be  used  on  the  ground 
that  the  accused  had  not  asked  the  Committing  Magistrate  to  allow  them 
to  be  produced. 

before  us.  embodying  the  purport  of  the  oral  application  made  by  Counsel  on  the  I8th 
of  July  referred  to  above.  In  this  application  it  was  stated  that  the  four  witnesses, 
Hayat  Mahomed,  Boli  Sheikh,  Kedar,  and  Dalch.  had  made  statements  to  the  Police 
Inspector  contrary  to  those  which  [616]  had  been  made  by  them  in  their  depositions 
in  Court,  and  that  to  a  certain  extent  this  fact  had  been  established  by  the 
evidence  of  the  Police  Inspector ;  but  it  was  not  established  to  the  full  extent, 
and  therefore  they  prayed  that  that  portion  of  the  Police  diary  in  which  the 
statements  of  these  four  witnesses  had  been  recorded  be  sent  for,  and  then 
after  inspection  of  the  said  portion  of  the  diaries,  if  it  be  considered  proper  to 
send  for  any  witnesses,  such  witnesses  might  be  sent  for.  An  appeal  was  preferred 
to  the  Sessions  Judge  against  the  conviction  and  sentence  passed  by  the  Deputy  Magis- 
trate. In  the  petition  of  appeal,  no  point  was  made  regarding  the  refusal  of  the  Deputy 
Magistrate  to  send  for  the  Police  diary  mentioned  above,  but  it  has  been  stated  to  us 
by  Mr.  Gregory,  who  appeared  both  in  the  Deputy  Magistrate's  Court  as  well  as  in 
the  Court  of  the  Sessions  Judge,  that  this  point  was  argued  by  him  before  the  Sessions 
Judge.  We  do  not  find  that  it  is  dealt  with  by  the  Sessions  Judge  in  the  judgment 
which  was  recorded  by  him.  This,  however,  is  the  principal  point  which  has  been 
taken  before  us  in  support  of  the  rule  which  was  issued  in  the  case.  In  fact 
it  forms  the  first  and  second  grounds  taken  in  the  petition  presented  to  this 
Court.  The  first  ground  is  to  the  following  effect: — "That  the  Deputy  Magistrate 
ought  to  have  compelled  the  producfon  of  the  statements  of  the  witnesses  for  the 
prosecution  as  recorded  by  the  Sub-Inspector  and  the  Inspector  of  Police  under  s.  161 
of  the  Criminal  Procedure  Code.  Such  statements  are  not  governed  by  the  provisions 
of  s.  172  of  the  Criminal  Procedure  Code,  and  were  therefore  not  privileged.  These  state- 
ments were  most  material,  and  their  production  would  have  enabled  your  petitioners' 
Counsel  to  show  that  the  witnesses  were  not  reliable.  Your  petitioners'  Counsel  had 
strongly  complained  before  the  Appellate  Court  of  the  non-production  of  the  said 
statements."  The  second  ground  is  : — "  That  the  petition,  presented  by  your  petitioners, 
clearly  shows  that  the  papers  wanted  were  the  statements  of  the  witnesses  and 
not  the  diaries  though  the  word  '  diaries  '  was  inaccurately  used,  because  the  Inspec- 
tor had  used  the  expression.  The  Deputy  Magistrate  ought  to  have  called  '  for 
those  papers."  The  first  paragraph,  it  seems  to  us,  does  not  [617]  accurately  state  what 
happened ;  the  first  paragraph  says  that  an  application  was  made  for  the  state- 
ments of  the  witnesses  for  the  prosecution,  as  recorded  by  the  Inspector  and  Sub- 
Inspector  of  Police,  under  s.  16 1  of  the  Criminal  Procedure  Code.  The  fact  is  that 
what  was  wanted  was  not  the  statements  of  all  the  witnesses,  but  only  the  statements 
of  the  four  mentioned  above,  viz.,  Hyat  Mahomed,  Boli  Sheikh,  Kedar,  and  Dalch.  It 
may  be  conceded  that  the  document  that  was  asked  to  be  produced  was  aiisdescribed 
in  the  petition,  and  also  in  the  Judge's  notes  as  "  diaries,"  It  appears  that,  from  ss.  161 
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It  appears  from  an  affidavit,  which  has  been  used  before  us,  that  when         1889 
the  Sub-Inspector,  who  made  the  investigation,  was  being   cross-ex'imined,       MAY  7. 

the   Counsel    for    the   accused   asked  the  Judge  to  hand  up  the  statements         

taken  down  by  the  witness  to  enable  him  to  answer  questions  as  to  CRIMINAL 
statements  made  by  some  of  the  persons  who  were  called  as  witnesses  for  APPEAL. 
the  prosecution.  This  the  Judge  refused  to  do.  16  C~61J 

We  think  that  the  Judge  ought  to  have  permitted  Counsel  to  put  the 
statements  to  the  witness.  There  is  no  doubt  that  an  accused  person 
is  entitled  to  call  as  his  witness  any  person  who  [618]  is  in  Court, 
whether  he  has  summoned  him  or  not,  see  s.  291  of  the  Criminal  Procedure 
Code,  and  there  is,  we  think,  equally  no  doubt  that  an  accused  may,  so  far 
as  the  law  of  evidence  permits  him  to  do  so,  make  use  of,  as  evidence,  any 

and  172  of  the  Criminal  Procedure  Code,  what  was  wanted  was  not  properly  described  as 
"  diaries."  Under  s.  172,  a  diary  is  a  privileged  document,  and  neither  of  the  parties  has 
any  right  to  ask  for  its  production;  but  although  in  the  application  and  in  the  note  the 
document  in  question  is  described  as  a  diary,  it  is  sufficiently  clear  that  what  was  want- 
ed was  the  production  of  the  statements,  which  in  this  case  seem  to  have  been  reduced 
to  writing,  of  the  four  witnesses  mentioned  above,  which  statements  were  taken  by  the 
investigating  Police  officer  under  s.  161  of  the  Criminal  Procedure  Code.  It  may  also 
be  conceded  in  favour  of  the  petitioners  that  these  statements  could  have  been,  under 
certain  conditions,  used  as  evidence  in  the  case.  For  instance,  they  might  have  been 
used  for  the  purpose  of  contradicting  the  witnesses  mentioned  above,  or  of  contradicting 
the  Inspector  of  Police  under  s.  145  of  the  Evidence  Act.  That  being  so,  the  Counsel 
for  the  petitioner  was  entitled  to  have  an  order  from  the  Deputy  Magistrate  for  the  pro- 
duction of  these  statements.  It  is  an  error  on  his  part  to  have  refused  the  application, 
but  it  does  not  follow  that  because  there  is  this  error  his  judgment  should  be  set 
aside.  On  the  other  hand,  both  under  s.  537  of  the  Criminal  Procedure  Code  as  well 
as  s.  167  of  the  Evidence  Act,  we  cannot  reverse  or  alter  a  judgment  unless  we  are 
satisfied  that  the  error  in  question  has  caused  a  failure  of  justice.  Mr.  Ghose  was 
asked  to  point  out  in  what  way  this  error  has  caused  a  failure  of  justice,  and  he 
contended  that,  if  the  statements  had  been  sent  for,  the  petitioner  would  have 
been  in  a  position  to  establish,  that  the  cutcherry-baree  in  Sultanpore  was  really  in  the 
possession  of  Moazum  Hossein  and  not  in  the  possession  of  Budrannissa  ;  and  if  it  was 
established  that  the  cutcherry  was  in  [618]  the  possession  of  Moazum  Hossein,  then  the 
charge  would  have  entirely  fallen  to  the  ground  because  the  common  object  of  the  un- 
lawful assembly  stated  in  that  document  was  the  forcible  taking  possession  of  the  cut- 
cherry.  Now  we  have  referred  to  the  judgment  of  the  Deputy  Magistrate,  and  we  are 
of  opinion  tbat  it  is  not  based  as  regards  the  question  of  possession  upon  any  part  of  the 
depositions  of  the  four  witnesses  mentioned  above,  viz.,  Hyat  Mahomed,  Boli  Sheikh, 
Kedar,  and  Dalch.  His  finding  upon  the  question  of  possession  is  mainly  based,  firstly, 
on  the  evidence  of  one  of  the  two  leading  ryots,  viz.,  Kedar  AH,  and,  secondly,  upon 
the  circunstance,  that,  about  the  time  that  Moazum  Hossein's  servants  were  alleged  to 
have  been  ejected  from  the  cutcherry  of  Sultanpjore,  they  erected  another  cutcherry- 
baree  in  Mujlispore,  within  three  or  four  miles  from  Sultanpore.  With  reference  to 
this  second  ground,  the  Deputy  Magistrate  says  that  Mujlispore  was  a  very  small 
village,  and  if  Moazum  Hossein  had  been  in  possession  of  the  cutcherry  at  Sultanpore, 
there  would  have  been  no  necessity  for  erecting  a  new  cutcherry  at  Mujlispore.  In  fact 
the  judgment  of  the  Deputy  Magistrate  was  not  founded  on  the  evidence  of  the  four 
witnesses,  whose  statements  before  the  investigating  Police  officer  were  asked  to  be 
sent  for.  We  are  therefore  not  satisfied  that  the  omission  to  send  for  these  documents 
has  in  any  way  caused  a  failure  of  justice. 

There  was  only  -one  other  point  argued  before  us  viz.,  that  the  sentence  in  this 
case  is  too  severe.  We  have  considered  this  point,  and  we  are  of  opinion  that  the 
sentence  that  has  been  passed  upon  the  petitioners,  having  regard  to  the  nature  of  the 
offence  established  against  them,  is  not  too  severe.  We  therefore  discharge  the  rule. 

MACPHERSONT,  J. — I  agree.  I  further  think  that  the  statements  called  for 
would  have  been  of  no  practical  use  to  the  petitioners  unless  they  were  in  a  position 
to  summon  the  witnesses  for  the  prosecution  and  cross-examine  them  with  reference 
to  statements  which  they  had  made  to  the  Police. 

The  statements  were  called  for  at  a  very  late  stage,  when  the  petitioners  were  not 
entitled  to  have  the  prosecution  witnesses  summoned  for  the  purpose  of  cross  exami- 
nation. [This  case  is  referred  to  in  19  A.  390  (428; « (1897)  A.W.N.  174.] 
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1889        document  which  is  in  Court  at  the  trial.     Before,  however,  we  could  order 
MAY  7.      a  new  trial  on  [619]  this   ground,    we    would    have   to    be   satisfied    that 
injustice  had  been  done  to  the  accused  by  the  exclusion  of  this  evidence. 

APPEAL  ^  '*  na<^  aPPeare<3  that  there  was  a    material    difference    between    the 

statements   made    by   the    witnesses    to  the  Sub-Inspector,  and  their  state- 

16  C.  610.     ments  made  in  Court,  it  would  have  been  difficult  to  say  that    the    accused 
had  not  been  prejudiced  by  the  Judge's  decision  on  this  question. 

The  Judge  says  that  he  has  read  the  statements,  and  that  there  is 
practically  no  difference  between  what  the  persons  examined  stated  and 
what  the  witnesses  have  deposed  before  both  Courts.  We  see  no  reason 
to  doubt  the  correctness  of  the  Judge's  statement,  and  if  the  legal  advisers 
of  the  accused  had  seen  any  real  ground  for  disputing  it,  they  would  have 
endeavoured  to  obtain  the  production  of  these  statements,  so  that  they 
might  have  been  considered  at  the  hearing  of  the  appeal. 

Taking  all  the  circumstances  into  consideration,  we  do  not  think  that 
the  omission  of  the  Judge  to  admit  this  evidence  would  justify  us  in 
ordering  a  new  trial.  On  the  mere  speculation  that  these  statements  would 
disagree,  and  in  face  of  the  Judge's  statement  that  they  do  not  materially 
disagree,  we  could  not  order  a  new  trial. 

[Their  Lordships  then  proceeded  to  determine  the  case  on  its  merits, 
and  ended  in  upholding  the  conviction  and  reducing  some  of  the  sentences.] 

H.  T.  H.  Conviction  upheld, 

16  C.  619. 
APPELLATE  CIVIL. 

Before  My.  Justice  Pigot  and  My.  Justice  Beveyley. 

KRISTO  RAMANI  DASSEE  (Appellant)  v.  KEDER  NATH 

CHAKRAVARTI  AND  ANOTHER  (Respondents).''' 

[16th  January,  1889.] 

Set-off— Civil   Procedure   Code   (Act   XIV   of  1882),  ss.  233,  243,    246— Execution  of 
assigned  decree — Set-off  against  assigned  decree  partly  executed. 

A.  B.  had  obtained  a  decree  against  K.  and  T.  After  the  decree  had  been 
partially  satisfied.  A. B.  assigned  it  to  D.  Prior  to  the  date  of  tie  assignment, 
K.  and  T.  had  instituted  a  suit  against  A.B.  and  D.,  and  ultimately  obtained  a 
decree  against  both  of  them. 

[620]  Held,  that  K.  and  T.  were  entitled  to  set-off  their  decree  against  the 
unexecuted  portion  of  the  decree  which  had  been  assigned  to  D. 

THE  appellant,  the  respondents,  and  one  Anisul  Barkat  appear  to 
have  been  co-sharers  in  a  certain  putni-tenure.  On  the  13th  June  1833, 
Anisul  Barkat  obtained  a  decree  for  rent  for  about  Rs.  9,  000  against  the 
respondents  Kedar  Nath  Chakravarti  and  Troylucko  Nath  Chakravarti. 
After  the  decree  had  been  partially  satisfied,  on  the  29th  June  1886, 
Anisul  Barkat  assigned  it  to  the  appellant  Kristo  Ramani  Dassee,  a  sum  of 
Rs.  5,118-12-3,  being  then  due  under  it.  Meanwhile,  on  the  3rd  February 
1885,  that  is,  prior  to  the  date  of  the  assignment,  the  respondents  Kedaf 
Nath  and  Troylucko  Nath  instituted  a  suit  against  both  Anisul  Barkat 
and  Kristo  Ramani  Dassee,  the  assignor  and  assignee,  for  possession  and 

*  Appeal  from  Order  No.  381  against  the  order  of  Baboo  Gopal  Chunder  Bose,  Sub- 
ordinate Judge  of  Bbagulpore,  dated  the  25th  August  1888. 
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mesne  profits  in  respect  of  another  share  in  the  same  putni,  and  obtained 
a  decree  against  both  of  them  on  the  23rd  March  1887. 

Under  this  decree,  on  the  16th  July  1888,  mesne  profits,  as  against 
the  assignor  Anisul  Barkat,  were  assessed  at  Rs.  5,187-13-8.  While  the 
respondents'  suit  was  pending,  Kristo  Ramani  attempted  to  execute 
the  decree  which  had  been  assigned  to  her,  but  was  resisted  by  them. 
Ultimately  she  established  her  right  to  execute  the  decree,  and  also 
obtained  a  decree  for  costs  in  those  proceedings  amounting  to  Rs.  60-3-3, 
Kristo  Ramani  thus  held  decrees  against  the  respondents,  Kedar  Nath 
and  Troylucko  Nath,  for  an  aggregate  sum  of  Rs.  5.178-15-6,  in  execu- 
tion of  which  she  attached  the  same  share  in  the  putni,  in  respect  of 
which  they  had  obtained  a  decree,  and  the  property  was  advertized 
for  sale  on  the  16th  July  1888.  On  that  date,  as  already  stated,  the 
respondents  had  obtained  their  decree  for  mesne  profits,  amounting 
to  Rs.  5,187-13-8,  as  against  Anisul  Barkat.  As  this  decree  had  been 
obtained  in  a  different  Court,  the  respondents  applied  for  a  postpone- 
ment of  the  sale  in  order  to  enable  them,  to  have  their  decree  transfer- 
red to  the  Court  which  was  executing  Kristo  Ramani's  decree.  That 
was  done,  and  the  respondents  having  pleaded  their  decree  by  way  of  set- 
off,  the  lower  Court  allowed  the  plea. 

From  this  order  Kristo  Ramani  appealed  to  the  High  Court. 

[621]  Mr.  /.  T-  Woodroffe,  Baboo  Troylucko  Nath  Mittev,  and  Baboo 
Saroda  Char  an  Mittev,  for  the  appellant. 

Baboo  Navadip  Chnnder  Roy,  for  the  respondents. 

JUDGMENT. 

The  judgment  of  the  Court  (Picor  and  BEVERLEY,  JJ.)  after  setting 
out  the  facts,  proceeded  as  follows  : — 

The  question  raised  is  shortly  this :  Whether  or  not  the  decree 
obtained  by  the  respondents  against  the  assignor  in  a  suit  which  was  pend- 
ing at  the  date  of  the  assignment,  and  which  has  ripened  into  a  decree 
before  the  assigned  decree  was  fully  executed,  can  be  set-off  against  the 
unexecuted  portion  of  the  assigned  decree.  The  question  for  decision 
depends  upon  the  construction  of  three  sections  of  the  Civil  Procedure 
Code  ;  ss.  246,  243  and  233.  By  s.  246  a  set-off  of  one  decree  as  against 
another  is  allowed.  By  explanation  2  of  that  section,  it  is  allowed  "  where 
either  party  is  an  assignee  of  one  of  the  decrees,  and  as  well  in  respect 
of  judgment-debts  due  by  the  original  assignor  as  in  respect  of  judg- 
ment-debts due  by  the  assignee  himself.  It  was  for  sometime  a  subject 
of  controversy  in  this  Court,  whether  in  the  case  of  decrees,  both  of  which 
were  in  existence  but  not  yet  set-off  one  against  the  other,  upon  the 
assignment  of  one  of  them,  the  right  to  set-off  still  subsisted  as  against  the 
assignee  ;  and  after  some  controversy  that  question  was  finally  decided  in 
favour  of  the  right  to  set-off.  The  case  now  before  us  opens  a  further 
question,  inasmuch  as  at  the  date  of  the  assignment  of  the  decree  now 
held  by  the  appellant,  the  decree  held  by  the  respondents  had  not  been 
made,  although  their  suit  had  been  filed.  Section  243  provides  that,  "  if 
a  suit  be  pending  in  any  Court  against  the  holder  of  a  decree  of  such 
Court,  on  the  part  of  the  person  against  whom  the  decree  was  passed,  the 
Court  may  (if  it  think  fit)  stay  execution  of  the  decree,  either  absolutely  or 
on  such  terms  as  it  thinks  fit,  until  the  pending  suit  has  been  decided.  In 
s.  233  it  is  enacted  that  "  every  transferee  of  a  decree  shall  hold  the 
same  subject  to  the  equities  (if  any)  which  the  judgment-debtor  might 
have  enforced  against  the  original  decree-holder."  When  the  appellant 
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took  an  assignment  of  this  decree,  she  must  have  known  perfectly  well 
(for  it  is  admitted  that  she  had  full  notice)  of  the  existence  of  the  suit 
against  herself  and  her  assignor,  her  co-sharer  in  the  putni. 

[622]  A  right  to  set-off  the  amount  of  one  decree  against  another 
was  repeatedly  referred  to,  as  an  equity  affecting  the  latter  decree,  in  the 
decisions  of  this  Court  prior  to  the  Code  of  1877,  which  for  the  first  time 
enacted  s.  233.  In  whatever  made  that  equitable  right  could  be  made 
to  operate  as  against  the  holder  of  the  decree,  we  think  it  must  be 
allowed  to  operate  againr-t  his  assignee  with  notice  of  the  existence  of  the 
pending  suit.  It  is  clear  that,  apart  from  the  assignment,  the  right  of  set- 
off  as  to  the  unexecuted  part  of  the  first  decree  would  exist  in  the  present 
case  under  s.  246  against  the  assignor  ;  and  for  the  reason  just  stated  it 
must  equally  exist  against  the  assignee. 

We  therefore  dismiss  both  appeals  with  costs.  We  think  that  we 
ought  not  to  be  illiberal  in  assessing  the  costs  in  this  case,  which  is  an 
exceedingly  oppressive  attempt  on  the  part  of  the  appellint  ;  and  for  that 
reason,  and  the  importance  of  the  matter,  we  allow  five  gold  mohurs  as 
the  hearing  fee  in  each  appeal. 


c.  D.  c. 


Appeal  dismissed. 


16  C.  622. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Prinsep  and  Mr.  Justice  Tvevelyan. 


KHATU  BIBI  (Defendant  No.  2)  v.  MADHURAM   BARSICK 
(Plaintiff)*      [16th  April,  1889.] 

Transfer  of  Property  Act  (IV  of  1882),  s.  54 — Transfer  of  iinmoveble  property  by 
unregistered  deed — Deed  of  which  registration  is  optional — Suit  by  purchaser 
for  possession  when  vendor  is  out  of  possession. 

Section  54  of  the  Transfer  of  Property  Act  is  not  exhaustive  or  imperative  in 
requiring  that  the  transfer  of  imrnoveable  property  of  less  than  Rs.  100  should  be 
made  only  by  one  of  the  modes  there  stated,  so  as  to  confer  a  valid  title. 

Where  the  plaintiff  brocght  from  the  heirs  of  M.,  who  \vere  out  of  possession, 
their  right,  title  and  interest  in  certain  immoveable  property,  and  such  property 
was  conveyed  to  the  plaintiff  by  an  unregistered  deed,  registration  of  the  deed 
(the  property  being  of  value  of  less  than  Rs.  100)  not  being  compulsory  :  Held, 
in  a  suit  to  recover  the  property  from  persons  in  possession  without  title,  that 
the  sale  conferred  a  valid  title  on  [623]  the  plaintiff,  though  not  made  by 
registered  deed  or  by  delivery  of  the  property.  The  dictum  of  Garth,  C.  J.,  in 
Narain  Clntndcr  Chuckerbutty  v.  Dataram  Roy  (1)  dissented  from. 

[Overruled,  19  C.  623  (F.B.)  ;  R.,  U.B.R.  (1897—1901),  Vol.  II.  573.] 

THE  facts  necessary  for  the  purpose  of  this  report  were  that  the 
plaintiff  sought  to  recover  a  share  of  certain  land,  after  establishment  of  his 
howla  title  to  it ;  that  the  howla  originally  belonged  to  two  persons,  Pan 
Gazi  and  Mahabat  Ali,  who  died  in  1283  (1876)  and  1284  (1877),  respect- 
ively, leaving  as  their  heirs  the  defendants  Nos.  2  to  8  ;  that  Khatu  Bibi, 
the  defendant  No.  2,  was  the  widow  of  Pan  Gazi,  and  she  claimed  the 
whole  of  the  property  in  dispute,  but  the  lower  appellate  Court  found  that 
she  was  entitled  only  to  an  eight-annas  share  which  her  husband  had 


*.  Appeal  from  Appellate  Decree  No.  958  of  1888,  against  the  decree  of  W.H.M. 
Gun,  Esq.,  Judge  of  Noakhali,  dated  the  13th  of  February  1888,  modifying  the  decree 
of  Baboo  Srigopal  Chatterjee,  Munsif  of  Sundip,  dated  the  27th  of  June  1887. 

(1)  8C.    597  (612). 
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conveyed  to  her  in  lieu  of  dower  by  a  deed  of  sale  of  30th  Assin  1283  (15th 
October  1876)  ;  that  the  defendants  Nos.  1  and  2  had  taken  possession  of 
the  whole  of  the  property  after  dispossessing  the  other  defendants  ;  and 
that  the  other  defendants  or  some  of  them  who  had  acquired  the  interest 
of  the  others  had,  while  out  of  possession,  sold  the  remaining  eight-anna 
share  (that  of  Mahabat  Ali,  whose  heirs  they  were),  to  the  plaintiff  by  a 
deed  of  sale,  dated  6th  Choitro  1291  (18th  March  1885).  This  deed  of 
sale  was  unregistered,  the  registration  of  it,  as  the  value  of  the  property 
was  less  than  Rs.  100,  being  optional. 

The  defendants  Nos.  1  and  2  were  the  only  defendants  who  really 
defended  the  suit,  and  by  the  findings  of  the  lower  Courts  the  defendant 
No.  2,  Khatu  Bibi,  was  alone  adversely  affected.  She  consequently 
appealed  to  the  High  Court  from  the  decree  of  the  lower  appellate  Court, 
which  gave  the  plaintiff  an  eight-anna  share  of  the  property. 

Babu  Jaggat  Chundev  Banerjee  and  Babu  Debendra  Mohun  Sen,  for 
the  appellant. 

Babu  Okhil  Chnndev  Sen,  for    the  respondent. 

For  the  appellant  s.  54  of  the  Transfer  of  Property  Act  was  referred 
to  as  showing  that  the  transfer  of  immoveable  property  must  bs 
made  either  by  a  registered  instrument  or  by  [624]  delivery  of 
possession  ;  and  that  under  an  unregistered  deed,  although  registration 
was  not  compulsory,  the  plaintiff  could  not  obtain  a  valid  title,  and  the 
dictum  of  Garth,  C.  J.,  in  the  case  of  Navain  Chundev  Chuckerbutty  v. 
Datnvam  Roy  (1)  was  referred  to  in  support  of  this  contention. 

The  judgment  of  the  Court  (PRINSEP  and  TREVELYAN,  JJ.)  was  as 
follows : — 

JUDGMENT. 

The  District  Judge  in  appeal  has  found  that  plaintiff  has  bought  the 
right,  title  and  interest  which  Mahabat  Ali  had  in  an  eight-anna  share  of 
a  certain  fiou'la.  This  was  conveyed  to  the  plaintiff  by  an  unregistered 
document,  registration  not  being  compulsory  within  the  terms  of  s.  17  of 
the  Registration  Act,  because  the  value  of  the  property  conveyed  was  less 
than  Rs.  100.  The  vendors  were  out  of  possession  when  the  sale  took 
place,  and  the  plaintiff  seeks  to  obtain  possession  on  this  title  as  against 
certain  defendants,  who  have  been  found  to  have  no  title  at  all. 

The  question  raised  before  us  on  second  appeal  is  whether,  having 
regard  to  the  terms  of  s.  54,  clause  3,  of  the  Transfer  of  Property  Act,  the 
sale  to  the  plaintiff  has  conferred  any  valid  title  inasmuch  as  it  has  not 
been  completed  either  by  registered  document  or  by  delivery  of  possession 
of  the  property  sold.  As  an  authority  for  this,  we  have  been  referred  to 
some  observations  made  by  the  late  Chief  Justice,  Sir  R.  Garth,  in  the 
case  of  N arain  Chunder  Chuckerbutty  v.  Datavam  Roy  (1).  These  obser- 
vations were  only  obiter  dicta  without  any  argument  at  the  bar,  and  are 
therefore  not  binding  on  us,  but,  as  coming  from  so  high  an  authority,  are 
entitled  to  every  respect  and  consideration. 

The  conveyance  on  which  the  plaintiff's  title  depends  is  one,  registra- 
tion of  which,  under  s.  18  of  the  Registration  Act,  1877,  is  not  compulsory, 
but  optional  with  the  parties. 

There  is  no  question,  in  this  case,  of  competition  between  this  docu- 
ment and  another  executed  by  the  same  person  and  duly  registered,  so 
that  s.  50  of  the  Registration  Act  does  not  apply.  The  conveyance 

(1)  8  C.  597  (612). 
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therefore  is  a  valid  document,  receivable  in  evidence  of  the  transaction 
affecting  the  immoveable  property  [625]  with  which  it  professes  to 
deal  and  is  not  affected  by  the  Registration  Act.  It  would  convey  a  good 
title  under  which  the  vendee  could  sue  to  obtain  the  rights  conveyed  to 
him  as  against  trespassers  who  may  have  unlawfully  dispossessed  his 
vendor  unless  such  title  be  restricted  by  some  special  law. 

The  Transfer  of  Property  Act,  s.  54  defines  a  sale  of  immoveable 
property,  and  declares  how  it  may  be  made.  A  sale  is  defined  to  be 
"  a  transfer  of  ownership  in  exchange  for  a  price  paid  or  promised,  or 
part  paid  and  part  promised." 

In  declaring  how  transfers  may  be  made,  the  section  draws  a  dis- 
tinction between  transfers  of  tangible  immoveable  property  of  the  value  of 
Rs.  100  and  upwards,  and  of  the  value  of  less  than  Rs.  100.  Of  the  former 
it  declares  that  transfer  "  can  be  made  only  by  a  registered  instrument ;" 
of  the  latter  it  declares  that  "  transfer  may  be  made  either  by  a  registered 
instrument  or  by  delivery  of  the  property."  But  the  law  does  not  state 
that  such  transfer  can  be  made  only  by  one  of  these  means.  Nor  is  it 
anywhere  provided  that  a  person  out  of  possession  shall  not  sell  to 
another  his  right,  title  and  interest  in  any  property,  nor  is  it  declared 
that  in  such  a  case  the  transfer  can  be  made  only  through  a  registered 
instrument.  The  actual  rights  may,  in  our  opinion,  be  conveyed  through 
an  unregistered  instrument,  for  that,  by  the  Registration  Act,  is  receiv- 
able in  evidence  of  the  transaction,  because  the  value  of  the  property 
conveyed  is  less  than  Rs.  100.  It  surely  could  never  have  been  intended 
that  one  who  has  been  found  to  have  no  title  as  the  defendant-appellant 
should  on  such  a  plea  succeed  as  against  the  purchaser  of  the  right, 
title  and  interest  of  the  lawful  owner  who  has  been  unlawfully  put  out 
of  possession.  Such  an  owner  cannot  complete  the  transfer  of  his 
property  by  delivery  of  possession.  Was  it  necessary  that  the  conveyance 
should  have  been  by  a  registered  instrument  so  as  to  confer  a  valid  title  ? 
We  think  not. 

Section  18  of  the  Registration  Act  expressly  declares  that  an  instru- 
ment, such  as  that  before  us,  may  be  registered  as  distinguished  from 
instruments  specified  in  s.  17  which  the  law  declares  shall  be  registered. 

[626]  Section  49  declares  that  no  '<  document  required  by  s.  17  to 
be  registered  shall  affect  any  immoveable  property  comprised  therein  or 
be  received  as  evidence  of  any  transaction  affecting  such  property  unless 
it  has  been  registered  under  the  provisions  of  the  Act,  "  but  there  is  no 
prohibition  in  respect  to  other  documents.  It  is  only  when  a  registered 
document  comes  into  competition  with  an  unregistered  document  of  the 
same  nature,  and  relating  to  the  same  property,  that  the  former  takes 
effect,  although  registration  of  the  latter  may  have  been  optional  and 
not  compulsory.  We  apprehend  that  it  could  not  have  been  the  intention 
of  the  Legislature  to  allow  the  law,  as  expressed  in  the  Registration  Act, 
to  remain  unrepealed  and  indirectly  to  nullify  the  effect  that  it  has  always 
received  by  the  enactment  of  s.  54  of  the  Transfer  of  Property  Act,  which 
has  been  quoted. 

We  are  not  inclined  to  adopt  such  a  rigid  construction  of  the  law  as 
that  pressed  on  us  and  held  by  the  late  Chief  Justice,  Sir  R.  Garth,  when 
it  would  seem  that  another  construction  would  reconcile  the  Registration 
Act  with  the  Transfer  of  Property  Act,  so  as  to  prevent  what,  in  this 
case,  would  amount  to  denial  of  justice.  If  such  an  alteration  of  the 
law,  amounting  to  a  confiscation  of  previously  existing  rights,  were 
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contemplated,  we  apprehend  that  it  would   have    been  expressed    in   other 
and  clearer  terms. 

We  are  therefore  of  opinion  that  s.  54,  cl.  3,  of  the  Transfer  of  Pro- 
perty Act  is  not  exhaustive  or  imperative  in  requiring  that  the  transfer  of 
immoveable  property  sold,  and  of  small  value,  should  be  made  only  under 
one  of  these  conditions  so  as  to  confer  a  valid  title.  In  cl.  (ii)  the  law  is 
clear  that  a  transfer  of  immoveable  property  of  a  particular  description 
can  be  made  only  by  a  registered  instrument,  but  cl.  3  uses  the  expression 
may  be  made.  It  does  not  declare  that  it  may  be  made  only  and  thus 
repeat  an  expression  first  used  in  the  preceding  clause.  We  therefore 
hold  that,  on  his  unregistered  conveyance,  the  plaintiff  is  entitled  to 
obtain  possession  of  an  eight-anna  share,  and  we  dismiss  this  appeal  with 
costs. 


j.  v.  w. 


Appeal  dismissed. 


16  C.  627  (P.C.)  =  16  I.  A.  96  =  13  Ind.  Jur.  130  =  5  Sar.  P.C.J.  326, 

[627]  PRIVY  COUNCIL. 

PRESENT  : 

Lord  Fitzgerald,  Lord  Hobhouse,  Sir  R.  Couch,  and  Mr.  Stephen 

Woulfe  Flanagan. 
[On  Appeal  from  the  High  Court  at  Calcutta.} 


KALI  DUTT  JHA  AND  OTHERS  (Defendants')  v.  ABDUL  ALI 
AND    ANOTHER  (Plaintiffs], 

[21st  November  and  19  December,  1888.] 

Mahoniedan  Law — Guardian — Power  of   Guardian — Sale  by   Guardian  of  property 
to  which  ward's  title  was  in  dispute,  and  for  the  benefit  of  the  latter. 

By  the  Mahomedan  lav,'  guardians  are  not  at  liberty  to  sell  the  immoveable 
property  of  their  wards,  the  title  to  which  property  is  not  disputed  except  under 
certain  circumstances  specified  in  Macnagh ten's  Principles  of  Mahomedan  Law, 
Chapter  VIII,  cl.  14.  But  where  disputes  existing  as  to  the  title  to  revenue- 
paying  land,  of  which  part  formed  the  ward's  shares,  sold  by  their  guardian, 
•  were  thereby  ended,  and  it  was  rendered  practi^ble  for  the  Collector  to  effect  a 
settlement  of  a  large  part  of  the  land,  a  fair  price,  moreover,  havingjjeen  ob- 
tained, the  validity  of  the  sale  was  maintained  in  favour  of  the  purchaser  as 
against  the  wards  for  whose  benefit  the  transaction  was. 

Although  the  sale  deed  incorrectly  stated  the  purpose  of  the  sale  to  have  been 
to  liquidate  debts,  a  statement  repeated  in  a  petition  to  the  Collector,  asking  that 
settlement  of  the  shares  sold  should  be  made  with  the  purchaser,  yet  on  the 
transaction  being  afterwards  impeached  by  the  wards,  held,  that  it  was  open  to 
the  guardian  to  prove  the  real  nature  of  the  sale,  and  to  show  that  it  was  one 
beneficial  to  them. 

[F.,  34  M.  527  (532)=8  Ind.  Cas,  1093  (1094)  =  20  M.L.J.  946  =  9  M.L.T.  100  ;  3  P  R. 
1905  =  87  P.L.R.  1905  ;  R,,  34  C'  65  =  4  C.L.J.  578  =  11  C.W.N.  160;  14  A.W.N. 
81;  15  Ind.  Cas  576  (577)  =  23  M.L.J,  244=  12  M.L.T.  147=  (1912)  M.W.N.  889 
(890) ;  19  Ind.  Cas.  611  (913)=6  S.L.R.  268  (272)  ;  43  P.L  R.  1907  =  23  P.  W.R. 
1907  (F.B.)  ;  1  S.L  R.  221  (222).] 

APPEAL  from  a  decree  (8th  February  1884)  of  the  High  Court  revers- 
ing a  decree  (17th  January  1882)  of  the  Subordinate  Judge  of  Mozuffer- 
pore. 

The  two  plaintiffs,  now  respondents,  were  the  son  and  daughter  of 
Bibi  Udulunnissa  who  died  on  the  26th  October  1861,  leaving  them 
with  her  husband,  their  father  Sheikh  Riazuddin  Hossein,  her  heirs 
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1888       The  share  of  the    latter   in    her   estate    was   one-fourth,    and   the   residue 

DEC.  19.     formed    the   children's    shares.     Riazuddin,  who  in  his  wife  s  lifetime  had 

~  been  managing  her  estate,  continued    to    manage    it   as    to    the   children's 

FRIVY      interests  after    her  death,  the  son  being  little  more  than  two  years  old,  and 

"IL<    the  daughter  about  one  year,  and  he  being  their  natural    guardian    accord- 

16  C.  627     *n&  *°  Mahomedan  law. 

(P.C.)=  [628]  The  plaintiffs,  of  whom  the  first  attained  full  age  on    3rd    May 

16  I.A.  96=  1880,    and    the  second    was   still    a    minor    suing  by  her  maternal  grand- 

13  130=1}"    mot^er'  claimed  to  obtain  possession  of  a  one-anna  share  in  a  taluk  named 

Sar.  P.C.J.    Wari  in  Zillah  Durbhunga,  and  to  have  set  aside,  as  to  the  one-anna  share, 

326.         a  sale  made  by  their  father  Riazuddin  (the  kobala  or  sale  deed  having  been 

dated  7th  May  1862),  of  two  annas  out  of  nine  annas  of  the  whole    sixteen 

of  taluk   Wari,    for    Rs.    6.235  (the  price  of  the  ons-anna  share  being  half 

that  amount).     The  sale  to  Bhubat  Jha,  Sardari   Jha,    Madhuri   Jha,    and 

Ramdut  Jha,    described   as    shareholding   proprietors   and  inhabitants  of 

taluk  Wari.     They  were  defendants  in  this  suit,  their    representatives   and 

survivors  being  now  appellants. 

Taluk  Wari,  resumed  as  invalid  lakhiraj  in  1840,  had  from  that  time 
down  to  its  final  settlement  by  the  Collector  in  1862,  been  the  subject  of 
disputes,  as  to  what  persons  were  entitled  to  settlement ;  whether  entitled 
as  maliks,  among  whom  were  the  predecessors  of  the  Hindu  respondents, 
the  owners  of  neighbouring  mouzahs,  or  entitled  as  menhaidavs  (persons 
holding  at  a  reduced  assessment),  among  whom  were  certain  Mahome- 
dans. 

The  taluk,  including  a  share  in  it  bought  by  Udulunnissa,  amount- 
ing to  four-and-a-half  annas  (she  having  purchased  jointly  with  her 
brother  nine  annas,  and  Riazuddin  her  husband  holding  benami  for  her), 
became  the  subject  of  various  dealings.  These  are  set  forth  in  their 
Lordships'  judgment,  which  also  contains  all  the  relevant  facts  relating 
to  the  deed  of  sale  of  7th  May  1862  executed  by  Riazuddin 

The  plaint  stated  that  the  consideration  of  the  sale-deed,  so  far  as 
regarded  the  one-anna  share,  was  Rs.  3,117,  which  sum  was  alleged  to 
have  been  appropriated  by  Riazuddin  to  his  own  use.  The  ground  un 
which  the  sale  was  impeached  was  that  Riazuddin  had  not  obtained  a 
certificate  from  the  Civil  Court  to  act  as  guardian,  and  that  the  sale  was 
not  made  to  pay  oft  any  debt,  as  alleged  in  the  deed  of  sale,  or  for  the 
plaintiff's  benefit. 

Besides  other  grounds  of  defence,  the  following  was  relied  upon,  viz., 
that  the  defendants  or  their  predecessors  in  estate  had  acquired  by 
purchase  in  1856,  from  one  Sufdar  Hossein,  [629]  the  right  to 
a  certain  share  in  taluk  Wari  ;  and  by  virtue  of  that  right,  and 
also  of  a  right  of  pre-emption  by  reason  of  vicinage,  as  regarded 
other  interests  sold  by  Sufdar  Hossein  to  the  plaintiffs'  great-grandfather, 
Jaffer  Ali,  in  1856  and  1857,  had  instituted  five  several  suits,  in  which 
they,  the  defendants,  claimed  nine  annas  of  the  taluk,  and  were  also 
claiming  in  a  resumption  suit,  then,  and  since  1840,  pending  before  the 
Collector  of  the  district,  the  right  to  settlement  with  them  of  the  interest 
which  they  had  so  purchased  ;  that  the  sale  to  them  by  the  plaintiffs' 
father  was  made  for  the  purpose  of  putting  an  end  to  litigation,  and  that 
the  consideration  was  applied  to  paying  off  a  debt  due  from  the  plaintiffs,' 
or  their  mother's  estate,  to  a  banking  firm  styled  "Babu  Gopal  Das  and 
Babu  Bunsy  Lall  Das."  And  they  further  alleged  that  the  suit  was 
brought  by  the  plaintiffs  in  collusion  with  their  father,  and  contended 
that,  even  assuming  that  the  plaintiffs'  father  had  no  right  to  sell  their 
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interest,  his  own  interest  in  taluk  Wari  equalled  or  exceeded  that  which 
he  had  professed  to  sell,  and  that  the  plaintiffs  had  no  title  to  what  they 
claimed. 

The  issues  raised  the  following  questions,  viz.,  (1)  whether  the  plaint- 
iffs' father  could  sell  the  disputed  property  without  having  obtained  a 
guardianship  certificate  from  the  District  Judge  ;  (2)  whether  the  sale-deed 
of  7th  May  1862  was  valid,  either  on  account  of  benefit  to  the  plaintiffs 
or  because  the  father's  share  in  his  wife's  property  covered  the  interest 
sold  ;  (3)  whether  the  plaintiffs  were  benefited  by  the  purchase-money. 

The  Subordinate  Judge  dismissed  the  suit  on  the  grounds  that  the 
plaintiffs'  father,  as  their  natural  guardian,  could  without  a  certificate  sell 
the  plaintiffs'  properties  "under  legal  necessities;"  that  prior  to  the 
execution  of  the  deed  of  ^ale  in  question  the  five  pre-emption  suits  alleged 
by  the  defendants  were  pending,  and  affected  the  interest  of  the  plaintiffs' 
mother  in  taluk  Wari  and  the  sale  was  effected  bona  fide  to  compromise 
those  suits,  and  the  consideration  was  paid  to  the  bankers,  to  an  account 
which  stood  in  their  books  in  the  name  of  Wasimunnissa,  the  plaintiffs' 
grandmother,  but  which  was  in  fact  the  joint  account  of  her  and  her 
daughter  Udulunnissa,  [630]  the  plaintiffs'  mother,  and  the  plaintiffs  had  the 
benefit  of  that  payment ;  that  the  plaintiffs'  father  Riazuddin,  who  was  by 
Mahomedan  law  entitled  to  one-fourth  of  his  wife's  interest  in  taluk  Wari 
(i-e..,  to  one  anna  and  two-and-a-half  gundas),  had  not,  as  alleged  by  the 
plaintiffs,  relinquished  that  share ;  that  the  present  suit  had  been  brought 
in  collusion  with  him,  and  that  he  had  evaded  the  process  of  the  Court  to 
obtain  his  appearance  and  evidence. 

A  Division  Bench  (MITTER  and  MACLEAN,  JJ.)  reversed  the  judgment 
of  the  first  Court,  being  of  opinion  that  it  was  not  proved  that  any  money 
was,  prior  to  the  sale  in  suit,  due  from  the  plaintiffs'  estate  to  the  bankers, 
and  that  there  was  no  account  between  the  latter  and  the  plaintiffs'  estate  ; 
that  no  benefit  had  resulted  to  the  plaintiffs  from  the  compromise  of  the 
pre-emption  suits,  which  appeared  to  have  been  brought  against  their  mother 
and  another,  after  her  death,  and  which  could  hardly  have  been  successful  ; 
and  that  therefore  the  plaintiffs  had  not  benefited  by  the  sale  of 
their  property  by  their  father  and  guardian.  And  the  Division  Bench, 
differing  therein  also  from  the  first  Court,  were  of  opinion  that  the  evi- 
dence of  the  plaintiffs,  and  especially  the  language  of  the  deed  of  sale  in 
question,  proved  that  Riazuddin  had  relinquished  his  interest  in  his 
deceased  wife's  estate,  in  consideration  of  her  dower  unpaid  by  him. 

A  decree  in  favour  of  the  plaintiffs  was  accordingly  made,  and  the 
defendants  thereupon  appealed  to  Her  Majesty  in  Council. 

Mr.  R.  V.  Doyne,  appeared  for  the  appellants. 

The  respondents  did  not  appear. 

For  the  appellants,  it  was  contended  by  Mr.  Doyne  that  the  first 
Court  had  rightly  held  that  the  sale  had  been  made  by  Riazuddin  as 
guardian  of  the  minors  for  their  benefit.  That  benefit  arose  either  from 
the  liquidation  of  debts  for  which  their  mother's  estate  was  liable,  or  from 
the  pending  litigation  being  brought  to  an  end  by  the  sale,  and  its  being 
thereby  rendered  practicable  for  the  Collector  to  effect  a  settlement  of 
three-and-a-half  annas  of  taluk  Wari.  The  High  Court's  judgment  was 
accordingly  wrong,  and  that  of  the  first  Court  should  be  restored. 
[631]  Again,  the  evidence  including  that  afforded  by  the  language  of  the 
kobala  of  1862,  had  been  wrongly  treated  by  the  High  Court  as  proof  of 
Riazuddin's  alleged  renunciation  of  his  share  of  his  wife's  estate,  in  satis- 
faction of  her  claim  for  unpaid  dower.  That  renunciation  had  been  by 
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no  means  established.  Moreover,  in  regard  to  the  whole  case,  if  the  sale 
should  appear  on  other  grounds  to  have  been  made  without  title  (though 
it  was  submitted  that  it  was  not  so),  it  should  nevertheless  be  considered 
that  Riazuddin  was  at  the  time  of  the  sale  entitled  to  a  share  equal  to, 
if  not  larger  than,  one  anna  of  Wari,  which  share  therefore  passed  to  the 
defendants  ;  so  that  this  suit  could  not  be  decreed. 

JUDGMENT. 

Their  Lordships'  judgment  was,  on  a  subsequent  day,  19th  December, 
delivered  by 

SIR  R.  COUCH. — The  suit,  which  is  the  subject  of  this  appeal,  was 
brought  by  the  respondents  to  have  it  declared  that  a  deed  of  sale,  dated 
the  7th  May  1862,  executed  by  the  defendant,  Sheik  Riazuddin  Hossein, 
the  father  of  the  plaintiffs,  was  invalid,  and  for  possession  of  a  one  anna 
share  in  taluk  Wari,  which  was  the  subject  of  that  deed. 

Mahomed  Ali,  who  died  in  November  1854,  had  two  wives,  Wasi- 
munnissa  and  Fakirunnissa.  By  the  former  he  had  a  daughter,  Udulun- 
nissa,  and  by  the  latter  a  son,  Mahomed  Hossein.  Udulunnissa  married 
the  defendant  Riazuddin,  and  died  on  the  26th  October  1861,  leaving  a 
son  and  daughter,  the  plaintiffs.  Taluk  Wari  had  been  resumed  as  invalid 
lakheraj  in  1840,  and  from  that  time  to  its  final  settlement  by  the 
Collector  had  been  temporarily  let  to  various  persons.  Dispute  arose 
and  doubts  existed  as  to  the  persons  who  were  entitled  to  settle- 
ment, and  the  final  settlement  was  not  made  until  the  19th  May  1862. 
Between  1840  and  1862  there  had  been  various  dealings  with  the  taluk. 
It  will  be  sufficient  to  mention  those  which  affected  the  parties  to  this 
suit.  On  the  19th  December  1856,  Syed  Sufdar  Hossein  executed  a  deed 
of  sale  of  one  anna  three  pie  eleven  cowries  plus  a  fraction  (which  may 
conveniently  be  called  a  two-annas  share)  in  the  taluk  and  its  dependency 
Sosi  Narhat,  in  favour  of  Bhupat  Jha  and  Madhuri  Jha  in  consideration 
of  Rs.  2,250.  On  the  6th  January  1857,  Sufdar  Hossein  executed  another 
deed  by  which  (after  stating  the  sale  [632]  of  the  19th  December,  and 
that  owing  to  the  inattention  of  the  purchasers,  the  mutual  exchange 
of  equivalents  did  not  take  place,  and  the  deed  of  sale  remained  with 
him  ;  and  that  Udulunnissa  and  Fakirunnissa  had,  by  thier  karpurdazes, 
claimed  the  right  of  pre-emption  by  reason  of  having,  previously  to  the 
sale  to  Bhupat  Jha  and  Madhuri  Jha,  purchased  other  shares  in  the  taluk, 
Sufdar  Hossein  sold  the  two=annas  share  to  Udulunnissa  and  Fakirunnissa 
for  Rs.  2,250.  On  the  llth  August  1856,  the  4th  December  1856,  the  6th 
January  1857,  the  29th  January  1857,  and  the  23rd  February  1857,  pur- 
chases of  other  shares  in  the  taluk  and  its  dependency  were  made  by 
Udulunnissa  and  Fakirunnissa.  These  shares,  together  with  the  share 
sold  to  them  on  the  6th  January  1857,  made  up  nine  annas  of  the  taluk, 
half  of  which  was  declared  to  belong  to  each  of  them.  On  the  31st 
December  1861,  five  suits  were  instituted  against  Fakirunnssa  and 
Udulunnissa  by  Sardari  Jha,  the  ancestor  of  some  of  the  defendants,  to 
establish  a  right  of  pre-emption  to  the  shares  composing  the  nine  annas, 
and  the  Collector  had  before  him  these  conflicting  claims  to  the  settlement. 

It  was  in  this  state  of  things  that  the  deed  of  the  7th  May  1862  was 
executed  by  the  duly  empowered  mokhtear  on  behalf  of  Riazuddin  Hossein, 
described  as  the  father  and  guardian  of  the  plaintiffs,  minor  heirs  of 
Udulunnissa,  and  on  behalf  of  Fakirunnissa,  mother  and  guardian  of 
Mahomed  Hossein,  her  minor  son.  By  this  a  two-annas  share  of  the  9  annas 
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of  the  taluk  was   sold  for  Rs.  6,235    to  Bhupat  Jha,    Sardari  Jha,  Madhuri        1888 
Jha,  and  Ramdut  Jha,  described  as  the  shareholding  proprietors  and  inhabit-     DEC.  19  . 

ants  of  the    taluk    Wari.     And  it    was   stated    that  the  Rs.    6,235  was  for         

liquidating  the    debts  due  to  Baboo  Gopal  Das    and  Bunsi  Lai,  mahajuns.       "RIVY 
One  anna  was  said    to  be  purchased  by  Bhupat  Jha,    and  one  by  the  other    '        sfCIL' 
three.     The  books  of  the  firm  of  Gopal  Das  and  Bunsi  Lil  were  produced,     ig  c  627 
They  contained  accounts  in    the  name  of  Mussummat    Wasimunnissa,  the      (P.C.)  = 
grandmother  of  the  plaintiffs,  who  appeared, to  be  possessed  of  considerable  16  I. A.  96= 
property,  but  had  no  interest  in  the  taluk  Wari.     From    various  entries  in   13  IndJur. 
these  accounts   they  appeared  to  relate  to  this   taluk  as    well  as  to  the  pro-    gar 
perty  and    transactions   of   Wasimunnissa.     In   the   account  for  the  year         325. 
[633]   1269  (1861-62),  under  the  native    date  corresponding  with  16th  May 
1862,  is  the  following  entry  : — 

The  3rd  Jeyt  Bndi. — Received    on  account   of  the  R.     A.     A. 

consideration  money  of  two  annas  of  taluk  Wari 

debited  to  Bhupat   Jha,  Sardari  Jha,    Madhuri 

Jha,  and  Ramdut  Jha  ...  ...        6,235     0     0 

Deduct  on  account  of  the  share  of    Fakirunnissa, 

which  is  debited  to  her  ...  ...         3,117     8     0 

Remainder  3,117     8     0 


On  the  other  side  of  the  account,  under  a  date  corresponding  with 
the  13th  January,  among  the  entries  of  "  paid  on  account  of  revenue  into 
Collectorate,"  there  is  an  entry  "  Wari,  Rs.  181-9,"  and  under  a  date 
corresponding  with  the  29th  March  an  entry  "  Wari  of  Raja,  Rs.  447-15," 
and  on  the  date  corresponding  with  the  26th  May  1862  there  is  an 
entry.  "  Paid  through  Sheik  Velait  Hossein,  in  order  to  defray  the  ex- 
penses of  the  settlement  of  taluk  Wari,  Rs.  2,500.  It  appears  from  the 
proceedings  of  the  Collector  of  Tirhoot,  dated  the  19th  May  1862,  in  a 
suit  for  obtaining  permanent  settlement  of  taluk  Wari,  that  a  petition 
was  filed  on  behalf  of  Bhupat  Jha  and  Madhuri  Jha,  stating  that  they 
were  the  purchasers  of  one  anna  three  pies  and  eleven  cowries  and  a  frac- 
tion share,  and  subsequently  on  the  10th  May  1862  a  petition  of  with- 
drawal was  filed  on  their  behalf,  stating  that  they  withdrew  from  that 
claim  filed  previously,  and  praying  that  the  deed  of  sale  to  them  on  the 
19th  December  1856  might  be  considered  ineffective,  and  that  the  settle- 
ment might  be  effected  with  Fakirunnissa  and  others.  And  that  subse- 
quently on  the  12th  May  1862  another  petition  was  filed  on  their  behalf 
with  the  deed  of  the  7th  May  1862,  praying  that  a  settlement  of  the  two 
annas  share  mentioned  in  that  deed  should  be  made  with  them.  On  the 
same  7th  May  1862,  consent  decrees  were  made  in  the  five  pre-emption 
suits  by  which  they  were  dismissed.  Thus  all  opposition  on  the  part  of 
the  Jhas  as  regards  seven  annas  was  withdrawn,  and  they  claimed  the 
settlement  of  only  two  annas  under  their  new  title.  In  the  end  the  settle- 
ment was  made  with  Fakirunnissa,  described  as  mother  and  guardian 
of  Mahomed  Hossein,  and  Riazuddin,  described  as  father  and  guardian 
of  the  plaintiffs,  for  seven  annas  of  the  nine,  and  with  the  Jhas  for  the 
[534,]  remaining  two  annas.  The  allegation  in  the  plaint  that  Riazuddin 
appropriated  the  consideration  for  the  sale  of  the  7th  May  1862,  was  not 
only  not  proved,  but  was  disproved,  and  nearly  the  whole,  if  not  the  whole, 
of  the  consideration  appeared  to  have  been  applied  on  account  of  the 
taluk. 
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1888  The  Subordinate   Judge  held    that  the  deed  of  the  7th    May  1862  was 

DEC.  19.      valid,  saying  in    his  judgment    that  the   pre-emption  suits  and  the  defend- 
~       r      ants'  claim  case  before  the  Collector  were  "  impending  dangers  over  Wari 
'      at  that  time,    and  what  might  have  been    the  consequence  of  those  objec- 
"ILt    tions  cannot  be  now  determined  at  this  distance  of  time,  and  I  should  there- 
16^C~~627     fore  think  that  Riazuddin   acted  wisely    in  making  a  compromise  with  the 
(P.C.)  =      defendants  by  executing  the  disputed   kobala  so  soon  as  only  eleven  months 
16  I. A.  96=  after  the  death   of  Udulunnissak  and  thereby  to  avert   that  danger."     He 
13  Ind^Jur.  dismissed  the    suit.     The    High   Court    set  his   decree   aside,  and    made  a 
Sar  P~C  J     ''^ecree  f°r  tne    plaintiffs,  being  .they  said,  "  on    the    whole  of  opinion  that 
326*.  '  '    the  respondents  (the   defendants)    failed  to  establish    that  any    benefit  was 
conferred  upon  the    appellants  by  the    sale  by  their  father    of  the  disputed 
property."     The   statement    in  the  deed,   and    in  the    petition  to    the  Col- 
lector on  the  12th  May  1862  of   Riazuddin  and    Fakirunnissa,  asking  that 
a  settlement  of    the  two-annas    share  should  be    made  with    the  Jhas,  that 
the  sale  was  for  the   purpose  of  liquidating  debts  due    to  the  mahajuns,  is 
not  correct,   though    looking    at  Gopal  Dass    account,  and    the  large  pay- 
ment made  by  his   Bank  on    account  of  Wari  three  weeks  afterwards,  the 
parties  may  have  thought  that  it  was   correct  ;  but  at  all  events  their  Lord- 
ships think  it   does    not    preclude  the    defendants    from    proving    the  real 
nature  of  the  transaction  and  that  it  was  a  beneficial  one  to  the  minors. 

It  is  not  a  case  of  a  sale  by  a  guardian  of  immoveable  property  of  his 
ward,  the  title  to  which  was  not  disputed,  in  which  case  a  guardian  is 
not  at  liberty  to  sell  except  under  certain  circumstances. — Macnaghten's 
Principles  of  Mahomedan  Law,  chap.  VIII,  cl.  14.  The  right  of  Udulun- 
nissa  and  Fakirunnissa  to  be  purchasers  of  the  nine  annas  was  disputed. 
By  the  sale  of  the  two  annas,  the  dispute  was  put  an  end  to,  and  thus  a 
settlement  obtained  of  the  seven  annas.  Moreover  the  Rs.  6,235  appeared 
[635]  to  De  a  fair  price  for  the  two  annas  which  had  in  December  1856 
been  sold  by  Sufdar  Hossein  for  Rs.  2,250. 

Their  Lordships  differ  from  the  opinion  of  the  High  Court  that  the 
present  appellants,  who  were  then  respondents,  had  failed  to  establish 
that  any  benefit  was  conferred  upon  the  minors  by  the  sale.  They  are  of 
a  contrary  opinion,  and  looking  at  the  whole  transaction  they  think  it  was 
within  the  power  of  the  guardian  to  make  the  sale. 

There  is  another  ground  upon  which  the  appellants  are  entitled  to 
have  the  decree  of  the  High  Court  reversed,  and  the  decree  of  the  Sub- 
ordinate Judge  dismissing  the  suit  affirmed. 

The  case  stated  in  the  plaint  is  that  Riazuddin  had  sold  to  the  defend- 
ants one  anna  out  of  four-and-a-half  annas,  the  property  left  by  Udulun- 
nissa  in  taluk  Wari,  and  the  plaintiffs  only  got  three-and-a-half  annas 
partitioned  to  them  by  the  Collector.  Now  Rhzuddin,  as  the  husband 
of  Udulunnissa,  was  entitled  to  one-fourth  share  of  her  property, 
and  consequently  the  plaintiffs  were  in  possession  of  more  than  they 
were  entitled  to  by  inheritance,  their  shares  amounting  to  3f  annas. 
This  objection  was  taken  in  the  written  statement  of  the  Jha  defendants. 
It  was  attempted  to  be  met  by  some  loose  evidence  of  Riazuddin  being 
liable  for  dower  and  relinquishing  his  share  to  the  plaintiffs  on  that  account. 
No  document  was  produced,  and  the  Subordinate  Judge  found,  as  a  fact, 
that  Riazuddin  did  not  relinquish  his  one-fourth  share.  Their  Lordships 
are  of  opinion,  upon  the  evidence,  that  this  finding  was  proper,  and  that 
the  reason  given  by  the  High  Court  for  not  agreeing  in  it  is  insufficient. 
An  admission  of  Riazuddin  that  he  had  relinquished  his  share,  even  if  it 
was  clearly  made  in  the  deed  of  sale,  ought  not  to  affect  the  other  defendant?^ 
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He   had    been   ordered  to  attend    as  a    witness,    and    did    not   do  so,    and  1888 

the    Subordinate    Judge    thought    he    was  in  collusion   with  the    plaintiffs.  DEC   19. 

This  was  highly   probable,  and  the  suit   appears  to  their  Lordships  to  be  a  — 

dishonest  attempt  to  get  back  property,  for  which  the  plaintiffs  had  received  r      IVY 

full  consideration,  and  had  had  the  benefit  of  it.  ^IL< 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  to  reverse  16  C.  627 

the    decree  of  the   High    Court,    to  dismiss,  the   appeal  to  [636]    the  High  (P.C.)  = 

Court,  with  costs,  and  to  affirm  the  decree  of  the  Subordinate  Judge.  5  J1*1  96  = 

13  Ind.  Jur. 
The  respondents  will  pay  the  costs  of -this  appeal.  130=5 

Appeal  Mowed,  ^aSi?"1' 

Solicitors  for  the  appellant :     Messrs.  Bavvow  &  Rogers. 
c.  B. 

16  C.  636  (P.O.)  =  16  I.A.  163  =  5  Sar.  P.C.J.  336. 

PRIVY  COUNCIL. 

PRESENT : 

Lord  Fitzgerald,  Lord  Hobhouse,  and  Sir  R.  Couch. 

IN    THE    MATTER    OF    THE    PETITION    OF    R.    E.    TwiDALE. 

[6th  and  19th  December,  1888.] 

Privy  Council,    practice  of  — Admission  to  practise  in  the  Privy  Council — Rules  of 
3ls*  March  1871— Vakil  of  High  Court. 

The  words  of  ss.  2  and  3  of  the  Rules  of  31st  March  1871  are  such  that 
the  classes  of  persons  to  be  admitted  to  practise  in  the  Privy  Council 
must  be  eilher  Solicitors  or  others  practising  in  London,  or  Solicitors  admitted 
by  the  High  Courts  in  India  or  in  the  Colonies  respectively,  and  have  not  left 
an  undefined  class  admissible  at  the  discretion  of  the  Judicial  Committee. 

THIS  was  a  petition  by  Mr.  Richard  Erasmus  Twidale,  a  pleader  in 
the  High  Court,  Calcutta,  to  be  admitted  as  Agent  to  practise  in  the  Privy 
Council,  upon  his  subscribing  the  declaration  prescribed  by  the  rules  estab- 
lished by  the  order  of  Her  Majesty  in  Council  of  31st  March  1871,  "to 
be  observed  by  Proctors,  Solicitors,  Agents  and  other  persons  admitted  to 
practise  before  Her  Majesty's  Honourable  Privy  Council  "  (1). 

After  requiring  in  the  first  section  that  every  Proctor,  Solicitor,  or 
Agent  admitted  to  practise  before  the  Privy  Council  or  any  of  the  Com- 
mittees thereof,  shall  subscribe  a  declaration  in  the  form  given,  the  rules 
contain  the  following  : — 

2.  Every  Proctor,  Solicitor,  or  Attorney  practising    in    London,   and 
duly    admitted    in   any    of    the  Courts  of  Westminster,  shall  be  allowed  to 
subscribe  the  foregoing  declaration,   and  to  practise  in  the  Privy  Council, 
upon  the  production  of  his  certificate  for  the  current  year. 

3.  Persons  not  being  certificated  London  Solicitors,  but  having    been 
duly    admitted  to  practise  as  Solicitors  to  the  High  Courts  of  Judicature  in 
India  or  in  the  Colonies  respectively,  may  apply  by  petition  to   the    Lords 
of  the  Judicial   Committee  of  the   Privy  Council ;    and   such   persons,  if 
admitted  to  practise  by  an  order  of  their  Lordships,  shall  pay  annually,  on 
the  15th  November,  a  fee  of  five    guineas  to  the  Fee  Fund  of  the   Council 
Office. 


(1)  The  rules  are  printed  in  the  Appendix  to  "'  The  Practice   of   the   Judicial   Com- 
mittee," by  William  Macpherson,  Esq.,  at  p.  65. 
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1888  [637]    Mr.  R.  V.  Doyne,   in   support    of    the    petition,  argued  that  the 

DEC.  19,     scope    of   the    Rules   of  1871    having    been    to  state    certain    duties  to  be 

discharged  by  practitioners    upon  admission,    their  object   had  not  been  to 

•TRivv       define  the  classes  of  persons  to  be  admitted  to  practise.     This    was   left   to 

"JCJl.    be,    as  it  must  have  been    before    the  rules,    a   matter    discretionary    with 

16  C  636     tneir   Lordships  ;  and  the  second  and  third  sections  specified  those  classes 

(P.C.)=       in  imposing   a  duty    upon  them,  which. hitherto   alone  had  been  admitted. 

16  I.A.  163=  But    the  rules  were  for  an    enabling    purpose,    imposed    no  limit  upon  the 

5  ^wu?'^'  P°wers  of  the  Committee,  and  used  no  negative  words  to  confine  the  term 

"  Agents  "   to   any   classes   of  persons.     He  referred  to  the  case  of  In  the 

matter  of  the  petition  of  W.  Taylev. 

JUDGMENT. 

The  judgment  of  their  Lordships  was  delivered  by 
LORD  HOBHOUSE. — Since  this  case  was  argued  their  Lordships  have 
considered  the  matter  very  carefully,  and  they  have  been  furnished  with  a 
copy  of  the  shorthand  notes  of  the  proceedings  on  Mr.  Tayler's  petition  ; 
and  they  find,  with  some  regret,  that  they  are  unable  to  accede  to  Mr. 
Twidale's  request. 

Mr.  Twidale  is  a  vakil  of  high  standing  and  reputation  in  the 
Calcutta  High  Court ;  but  he  has  not  been  admitted  as  a  Solicitor  any- 
where in  England  or  in  India.  He  now  applies  to  be  admitted  to  practise 
here  as  an  Agent,  and  the  question  is  whether  the  Orders  in  Council  admit 
of  such  an  application  being  granted.  No  doubt,  there  is  some  ambiguity 
about  them  because  in  general  terms  they  refer  to  "  Proctors,  Solicitors, 
or  Agents."  There  are  four  sections  of  the  Order  relating  to  the  subject, 
and,  in  the  first  and  fourth  of  those  sections  all  those  terms  are  mention- 
ed ;  but  the  two  sections  which  show  what  is  the  mode  of  admission, 
and  the  classes  to  be  admitted,  are  the  second  and  third ;  and  those 
only  apply  to  Solicitors  or  others  practising  in  London,  and  to  Solicitors 
admitted  by  the  High  Courts  in  India  or  the  Colonies  respectively.  The 
question  is  whether  those  rules  2  and  3  are  exhaustive  of  the  classes  to 
be  admitted,  or,  as  was  argued  by  Mr.  Doyne,  they  only  specified  what 
should  be  done  in  the  case  of  those  two  classes,  and  left  an  undefined  class 
called  "  Agents,"  who  were  to  be  admitted  at  the  discretion  of  the  Com- 
mittee. Mr.  Tayler's  case  which  has  been  cited,  is  exactly  in  point. 
Mr.  Tayler  also  was  a  vakil  of  the  Calcutta  High  Court,  and  he  had 
[638]  not  been  admitted  as  a  Solicitor  anywhere.  He  applied  for  leave 
to  practise  at  this  bar.  His  Counsel,  Sir  Roundell  Palmer  (Lord 
Selborne)  put  the  case  very  much  as  Mr.  Doyne  has  done.  Lord  Cairns, 
on  behalf  of  the  Committee,  said  in  that  case  "  the  qualifications  are  in 
the  Schedule."  That  means  in  the  Orders  I  suppose  ;  it  is  a  mistake  of 
the  shorthand  writer.  "  The  third  appears  to  be  the  only  one  upon  which 
any  claim  can  be  made.  The  third  applies  to  Solicitors  practising  in 
India."  Then  Sir  Roundell  Palmer  said  "  yes,  I  see  there  are  affirmative 
words  which  do  not  embrace  this  case:  I  do  not  perceive  that  there  are 
.  any  negative  words  which  would  exclude  it. "  Well  that  is  precisely  the 

argument  which  Mr.  Doyne  put  at  the  bar  here.  The  answer  to  this  is, 
"  Lord  Cairns  : — There  was  an  obvious  reason  for  specifying  the  classes 
which  are  here  specified.  I  do  not  say  what  may  or  may  not  be  done 
hereafter,  with  regard  to  the  very  wide  class  of  vakils  who  are  under  very 
different  jurisdictions,  but  certainly  they  are  not  included  at  present  in 
the  Order."  That  (as  will  be  seen)  is  exactly  in  point. 

420 
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Their    Lordships   collect   that   the    Committee  on  that  occasion,  as  on  1888 

this,  were  by  no  means  disinclined  to  grant  the  petition,  if  it    vere    within  DEC.  19, 

their    power.     But   it  has  been  expressly  decided  that  it  is  not  within  their  p 

power,  and  their  Lordships  now  must  follow  that  decision,  and    refuse   the  r 

«.     .  .  V^OUNCIL* 

application.  _ 

Petition  rejected.  16  C.  636 


Solicitors  for  the  petitioner  :  Messrs.  T.  L.   Wilson  and  Co.  16  I.A.  163= 

5  Sar.  P.C.J. 
c.  B.  336. 


16  C.  638. 
APPELLATE  CIVIL. 

Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  J^lstice  Gordon. 


MOHESH  CHUNDER  CHUTTOPADHYA  (Defendant)  v. 
UMATARA  DEBY  (Plaintiff)*      [21st  May,  1889.] 

Appeal — Bengal   Tenancy  Act   (VIII  of  1885),   s.  153 — Cesses,  Sitit  for — Bengal  Act 
(IX  of  1880),  s.  47— Appeal  in  cases  under  Rs.  100. 

A  suit  to  recover  cesses  for  an  amount  not  exceeding  Rs.  100   falls    under    the 
provisions  of  s.  153  of  Act  VIII  of  1885  with  respect  to  appeals. 

[F.,  4  C.L.J.  112  (120).] 

[639]  THIS  was  a  suit  for1  cesses. 

The  defendant  admitted  the  tenancy,  but  contended  that  as  no 
valuation  of  the  tenure,  since  his  holding  had  commenced,  had  been  made 
by  the  Collector,  he  was  not  therefore  liable  to  pay  any  cesses. 

The  Munsif  dismissed  the  suit.  On  appeal  the  District  Judge  revers- 
ed the  Munsif's  decision  and  gave  the  plaintiff  a  decree  for  the  amount 
claimed,  which  was  a  sum  under  Rs.  100. 

The  defendant  appealed  to  the  High  Court. 

Baboo  Nil  Madhub  Bose,  for  the  respondent,  took  the  preliminary 
objection  that,  under  s.  153  of  the  Rent  Act,  there  was  no  appeal,  the  suit 
being  in  reality  one  for  rent,  cesses  being  recoverable  as  rent  under  Bengal 
Act  IX  of  1880,  s.  47,  and  the  word  "rent  "  in  cl.  5,  s.  3  of  the  Bengal 
Tenancy  Act  being  defined  as  "  money  recoverable  under  any  enactment 
for  the  time  being  in  force  as  if  it  was  rent." 

Baboo  Sharoda  Churn  Mitter,  for  the  appellant. 
JUDGMENT. 

The  judgment  of  the  Court  (PETHERAM,  C.J.,  and  GORDON,  J.)  was 
delivered  by 

GORDON,  J. — We  think  that  the  preliminary  objection  taken  by  the 
respondent  in  this  case,  that  no  appeal  lies,  must  prevail.  The  appeal 
arises  out  of  a  claim  for  cesses  less  than  Rs.  100,  which,  under  s.  47  of 
the  Cess  Act  (Bengal  Act  VIII  of  1880),  are  made  recoverable  in  the 
same  way  as  an  arrear  of  rent.  And,  under  the  definition  of  rent  given 

*  Appeal  from  Appellate  Decree  No.  1545  of  1888  against  the  decree  of 
H.  Beveridge.  Esq.,  Judge  of  24-Pergunnahs.  dated  the  27th  of  June  1888,  reversing 
the  decree  of  Baboo  Dino  Nath  Sircar,  Munsif  of  Baruipore,  dated  the  31st  of  December 
1887. 
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1889        in  cl.  5  of  s.  3  of  the  Bengal  Tenancy  Act  (Act   VIII    of    1885),    rent  "  in- 

MAY  21      eludes   also    money    recoverable    under   any  enactment  for  the  time  being 

.  in  force   as  if  it  was  rent."     That  being  so,  the   suit  is    really    a    suit   for 

rent ;  and   as  the  defendant  has  raised  no  question  in  his  written  statement 

_  as    to   the   amount  of  cess    which    is    payable    by  him  to  the  plaintiff,  no 

'       dispute  has  been  decided  between  the  parties  which  would  have    the   effect 

16  C.  638.  °f  bringing  the  case  under  the  provision  of  para.  4  of  s.  153  of  the  Bengal 
Tenancy  Act.  We  think  the  case  does  not  fall  within  that  paragraph, 
and  that,  consequently,  no  appeal  lies  to  this  Court.  That  being  so,  this 
appeal  must  be  dismissed  with  costs. 

T.  A.  P.  Appeal  dismissed. 


16  C.  640. 
[640]  APPELLATE  CIVIL. 

Before  Sir  W.  Comer  Pethevani,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Gordon. 


PROSONNA  COOMAR  SINGHA  (one  of  the  Defendants)  v.  RAM 
COOMAR  GHOSE  (Plaintiff)*      [28th  May,  1889.] 

Right  of  user — License  to  use  land  oj  another,  coupled  with   grant — Revocation  of 
License — Right  of  license  to  damages. 

A  license  to  use  the  land  of  another,  unless  coupled  with  a  grant,  is   revocable 
at   the   will   of   the   licensor,    subject   to   th*e  right  .of  the  licensee  to  damages  if 
revoked  contrary  to  the  terms  of  any  express  or  implied  contract. 
Wood  v.  Leadbitter  (l)  applied. 

[R.,  18  B.  382  (386)  ;  12C.L.J.  443  =  8  Ind.  Gas.  793  (794)  ;    17   C.VV.N.    313  =  18    Ind. 
Cas.  479  (480)  ;  L.B.R.  (1893-1900).  107  (109).] 

SUIT  for  declaration  of  right  over  a  plot  of  land  and  for  an  injunction. 

The  plaintiff  claimed,  under  a  solenamah  entered  into  between  himself 
and  the  defendant,  to  have  the  use  of  a  plot  of  land  belonging  to  the  defend- 
ant  as  his  privy  ;  the  defendant  admitted  solenamah,  but  objected  to  the 
use  of  the  land  for  the  purpose  referred  to,  and  contended  that  the  sole- 
namah was  obtained  from  him  whilst  a  minor,  and  that  the  suit  was 
barred. 

The  Munsif  found  that  the  land  had  been  used  by  the  plaintiff  as 
alleged,  that  there  was  no  defence  to  the  suit,  and  granted  a  decree  prohi- 
biting the  defendant  from  preventing  the  plaintiff  using  the  land  for  the 
purpose  alleged  in  his  plaint. 

The  Subordinate  Judge  on  appeal  upheld  this  decree. 

The  defendant  appealed  to  the  High  Court. 

Mr.  II.  Bell  (with  him  Baboo  Tarucknath  Sen),  for  the  appellant  con- 
tended that  the  license  granted  by  defendant  to  the  plaintiff  was  revocable 
at  any  time  subject  to  a  liability  to  pay  damages.  Wood  v.  Lead- 
bitter  (1). 

Mr.  Twiddle  and  Baboo  Durga  Mohun  Das,  for  the  respondent. 

*  Appeal  from  Appellate  decree  No.  1449  of  1888  against  the  decree  of  Baboo 
Purno  Chunder  Shome,  Subordinate  Judge  ol  Dacca,  dated  the  25th  of  May  1888, 
modifying  the  decree  of  Baboo  Purno  Chunder  Chowdhry,  Munsif  of  Munsheegunge, 
dated  the  19th  of  May  1887. 

(1)   13  M.  &  W.  838. 
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16  Cal.  642 


JUDGMENT. 

The  judgment  of  the  Court  (PETHERAM,  C.  J.,  and  GORDON,  J.)  was 
delivered  by 

PETHERAM,  C.J. — This  is  a  suit  by  the  plaintiff  to  have  his  rights 
declared  under  a  contract  made  between  him  and  the  [641]  defendants, 
and  to  obtain  an  injunction  against  the  defendants  restraining  them  from 
breaking  the  contract. 

The  contract  is  in  respect  of  some  land  as  to  the  ownership  of  which 
some  years  ago  there  was  dispute  between  the  plaintiff  and  the  defendants. 
That  dispute  was  finally  settled  by  the  present  plaintiff  giving  up  all  claim 
to  the  land,  and  admitting  that  it  was  the  property  of  the  defendants,  and 
in  consideration  of  his  doing  so  the  defendants  agreed  to  allow  him  to  go 
on  to  the  land  at  all  times  for  the  purpose  of  using  a  particular,  corner  of 
it  as  a  privy.  That  went  on  for  a  great  number  of  years  apparently,  but 
in  course  of  time  the  defendants  used  this  land  for  purposes  inconsistent 
with  its  continued  user  in  this  way,  and  though  the  plaintiff  might  have 
gone  on  to  the  land  and  used  it  in  the  same  way,  he  would  have  become 
a  nuisance,  and  what  he  did  would  have  become  a  nuisance,  and  it  was 
under  these  circumstances  that  the  defendants  refused  to  allow  him  to  go 
there  any  more  for  that  purpose,  and  it  is  to  assert  this  right  that  this 
action  has  been  brought. 

This  action  has  been  defended  in  the  two  lower  Courts  on  various 
grounds.  I  should  say  that  no  claim  was  advanced  for  damages,  but 
only  for  an  injunction  to  compel  the  defendants  to  allow  the  plaintiff  to 
use  the  land  in  this  way.  But  the  point  was  never  made,  until  the 
matter  came  to  this  Court,  that  this  was  a  license  which  was  revocable  at 
any  time  subject  to  the  liability  to  pay  damages.  That  point  has  been 
taken  here,  and  we  think  it  is  a  perfectly  good  one.  The  law,  so  far  as 
we  have  been  able  to  ascertain,  is  the  same  in  this  country  as  it  is  in 
England,  there  being,  so  far  as  we  can  see,  no  common  law  in  this  country 
on  the  subject  and  no  statutory  law  either.  The  law  in  England  is  clearly 
laid  down  in  the  case  of  Wood  v.  Leadbittev  (1).  The  Courts  have  acted 
upon  the  law  as  there  laid  down  ever  since,  and  it  has  always  been  held 
to  be  good  law  and  binding  upon  them.  That  case  decided  that  the 
license  to  go  upon  another  man's  land  unless  coupled  with  a  grant,  was 
revocable  at  the  will  of  the  grantor,  subject  to  the  right  of  the  other  to 
damages  if  the  license  were  revoked  contrary  to  the  terms  of  any  express 
or  implied  contract. 

[642]  That  being  so,  we  think  that  the  Munsif  and  the  learned 
Judge  were  both  wrong  in  granting  an  injunction  in  this  suit,  but  inas- 
much as  this  point  was  not  taken  below,  and  there  is  no  doubt  about  it 
that  the  defendant  has  acted  in  this  case  in  a  high-handed  manner  he 
has  revoked  this  license  and  has  prohibited  the  plaintiff  from  using  the 
land  without  offering  compensation  ;  therefore,  although,  we  think  that 
this  appeal  must  be  decreed  and  the  suit  dismissed,  we  think  that  each 
party  ought  to  bear  his  own  costs  all  through.  In  the  result  then,  this 
appeal  will  be  decreed  and  the  plaintiff's  suit  dismissed  without  costs. 


1889 
MAY  28. 

APPEL- 
LATE 
CIVIL. 

16  C.  640. 


T.  A.  P. 


Appeal  dismissed. 


(1)  13   M.  &  W.  838. 
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1889 

MAY  29. 

APPEL- 
LATE 
CIVIL. 

16  C.  642. 


6  C.  642. 
APPELLATE  CIVIL. 

Before  Sir  W.  Comer  Pethevam,  Kt.t  Chief  Justice,  and 
Mr.  Justice  Gordon. 

KRISTO  BULLUV  GHOSE  AND  OTHERS  (Defendants)  v.  KRISTO 
LAL  SINGH  AND  ANOTHER  (Plaintiffs}.'*  [29th  May,  1889.] 

Bengal  Tenancy  Act  Vlll  0/1885,  s.   12 — Transfer  of  a  permanent  tenure — Perma- 
nent tenure,  Registration  of, 

The  transfer  of  a  permanent  tenure  under  s.  12  of  the   Bengal  Tenancy  Act    is 
complete  as  soon  the  document  is  registered, 

[F,  12C.W.N.  478  (480)  ;Rel.,  19  C.  17  (1  8) ;  R.,  13  C.L.J.  613=16  C.W.N.  64  = 
9  Ind.  Cas.  1001  (1003)  ;  4  C.W.N,  590  (593)  ;  10  C.W.N.  271  (272)  ;  D.,  33  C. 
580  (583).] 

THIS  was  a  suit  brought  by  two  putnidars  to  recover  from  their  dur- 
putnidars  rent  from  Bysack  to  Kartick  1292  and  from  Aughran  1292  to 
Kartick  1293,  together  with  cesses. 

The  defendants  admitted  they  held  the  durputni  tenures  up  to  the 
1st  Bysack  1293,  on  which  date  they  sold  the  tenure  to  one  Keshub 
Chunder  Roy,  whose  name  was  duly  registered  in  place  of  theirs  in  the 
Sherista  of  the  putnidars.  The  deed  of  sale  was  duly  registered  and  the 
putnidars' fee  duly  deposited  with  the  Sub- Registrar  under  s.  12  of  the 
Bengal  Tenancy  Act.  The  notice  under  that  section  was  however  served 
on  one  only  of  the  putnidars. 

The  Munsif  gave  a  decree  to  the  plaintiffs  for  the  rent  claimed, 
holding  that  the  notice  under  s.  12  was  bad,  it  not  having  been  served  on 
both  the  plaintiffs. 

[643]  The  District  Judge  found  that  there  was  nothing  in  s.  12 
which  obliged  the  defendants  to  inform  either  the  Sub-Registrar  or  the 
Collector  of  the  names  and  addresses  of  their  landlords,  but  said  "I  take  it 
that  the  putnidars  are  clearly  not  bound  to  recognise  any  transfer  of  which 
they  have  not  received  due  notice.  Now,  granting  for  a  moment  that 
plaintiff  No.  1  did  receive  notice,  I  think  the  Munsif  was  quite  right  in 
holding  that  to  be  insufficient.  There  must,  I  hold,  be  a  complete  notice, 
i.e.,  one  which  has  been  served  on  each  landlord,  not  necessarily  personally, 
but  in  the  mode  prescribed  in  rule  1  of  Chapter  V  of  the  Rules  under  the 
Bengal  Tenancy  Act  (pp.  258,  259  of  Rampini's  and  Finucane's  1st 
Edition) ;  "  and  after  rinding  that  the  notice  had  not  been  served  in  accor- 
dance with  this  rule,  he  dismissed  the  appeal  and  confirmed  the  decision 
of  the  Munsif. 

The  defendants  appealed  to  the  High  Court,  on  the  ground  that  the 
provisions  of  s.  12  had  been  sufficiently  complied  with. 

Baboo  Rash  Behari  Ghose  and  Baboo  Ashutosh  Mukerjee,  for  the 
appellants. 

Baboo  Troylucko  Nath  Mitter,  for  the  respondent?. 

JUDGMENT. 

The  judgment  of  the  Court  (PETHERAM,  C.J.,  and  GORDON,  J.)  was 
delivered  by 

*  Appeal  from  Appellate  Decree  No.  1549  of  1888,  against  the  decree  of  H.  Ander- 
son, Esq.,  Judgeof  Moorshedabad,  dated  the  8th  of  June  1888,  affirming  the  decree  of 
Baboo  Loke  Nath  Nundi,  Munsif  of  Kandi,  dated  the  26th  of  December  18S7. 
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PETHERAM,  C.  J. — This  is  a  suit  brought  by  a  landlord,  who  is  the 
putnidar,  to  recover  the  rent  of  the  durputni. 

The  answer  which  is  made  by  the  defendant  is  this, — He  says  :  a 
part  of  the  rent  I  owe  you,  and  I  have  paid  that  into  Court ;  as  for  the 
rest  I  am  not  liable  to  you,  because  at  the  time  when  that  rent  accured 
I  had  transferred  the  durputni  to  a  purchaser  under  the  provisions  of  the 
Bengal  Tenancy  Act,  ss.  11  and  12,  and  that  transfer,  so  far  as  I  was 
concerned,  was  complete. 

The  answer  which  the  landlord  makes  to  that  is  this, — He  says : 
that  is  quite  true  ;  you  did  make  the  transfer  you  say,  but  I  did  not  receive 
notice  of  it  from  the  Collector,  and,  therefore,  notwithstanding  the  fact 
that  you  had  transferred  your  interest,  you  are  still  liable  for  the  rent,  and 
the  question  for  us  to  consider  is  that  question. 

Section  11  of  the  Bengal  Tenancy  Act  provides  that  every  permanent 
tenure  shall  be  capable  of  being  transferred.  That  [644]  may  or  may 
not  be  declaratory  of  the  old  law,  but  for  the  purpose  of  what  I  am 
going  to  say,  that  is  the  law  that  is  created  by  that  Act,  and  every  such 
tenure  is  made  transferable  by  the  authority  of  that  Act.  Then  comes 
s.  12,  which  limits  the  power  of  transfer.  If  it  were  not  for  s.  12,  the 
transfer  under  s.  11  might  be  made  in  any  way,  either  by  ah  unregis- 
tered deed,  or  verbally;  but  s.  12  of  the  Act  provides  a  limit,  and  the 
limit  is  this,  that  the  transfer  of  permanent  tenures  can  be  made  only  by 
a  registered  instrument.  In  this  particular  case,  it  was  made  by  an 
instrument  which  it  is  admitted  was  duly  executed,  and  which  it  is  also 
admitted  was  duly  registered,  and  consequently  the  transfer  from  the 
vendor  to  the  vendee  was  complete.  Then  come  the  other  parts  of  the 
section,  and  sub-s.  2  provides  a  condition  precedent  to  the  registration, 
that  certain  monies  shall  be  paid  by  the  vendor  into  the  hands  of  the 
Registrar  before  he  shall  be  entitled  to  the  registration,  but  the  registration 
concludes  all  that,  because  the  registration  could  not  take  place  unless 
those  things  had  been  done,  and  it  is  not  disputed  in  this  case  that  those 
things  were  done,  so  that  the  registration  is  absolutely  complete. 

Then  comes  another  sub-section  which  provides  what  the  Registrar 
is  to  do  after  the  registration,  how  he  is  to  dispose  of  the  money  in  his 
hands,  and  what  notices  he  is  to  give  of  the  fact  of  registration  ;  but  that 
seems  to  us  to  be  a  mere  question  as  to  how  he  is  to  deal  with  the  matter 
and  how  the  Collector  is  to  deal  with  the  money  when  it  comes  into  his 
hands.  But,  so  far  as  the  transfer  is  concerned,  the  only  thing  which  thi<= 
Act  says  is  necessary  to  complete  it  is  registration.  That  was  done,  and 
it  seems  to  me  that  the  transfer  was  complete  as  soon  as  the  document 
was  registered. 

Then  is  there  any  reason  or  possibility  to  say  that,  notwithstanding 
th^  fact  that  the  transfer  was  complete,  this  man  still  remained  liable  to 
his  landlord.  The  liability  here  is  a  liability  in  consequence  of  the  estate, 
and  it  is  admitted  that  it  is  an  ordinary  rule  that  the  liability  ceases 
when  the  estate  is  transferred  and  the  vendor  ceases  to  have  any  estate  in 
the  property,  but  that,  in  whatever  way  the  transfer  may  be  made,  the 
liability  remains  on  the  original  tenant,  until  notice  has  been  given  to  the 
landlord. 

[645]  As  to  that,  it  is  enough  for  us  to  say  that  the  Act  is  absolutely 
silent  upon  the  point,  and  we  do  not  think  that  any  such  condition  of 
things  can  be  inferred  from  the  provisions  of  the  Act.  If  the  legislature 
had  intended  to  impose  any  such  limitation  upon  the  right  to  transfer,  we 
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1889  think  they  would  have  said  so  in  so  many  words.     They  have  not  done  so, 

MAY  29.  and  we  think  we  cannot  imply  it  from  what  they  have  said. 

\~L>REI  -  Under    these   circumstances    we   think  that    the  Judge  was  wrong    in 

LATE  ^ie  view  ne  to°k  °*  tne  l'aw  in  tkis    case,  and  this  appeal  must  be   decreed 

CIVIL.  with  costs' 

T.  A.  P.  Appeal  decreed. 

16  C.  642. 


16  C.  845. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Pigot  and  Mr.  Justice  Rampini. 


GOLUCKNATH  alias  RAKHAL  DAS  CHUTTOPADHYA  AND 

ANOTHER  (Plaintiffs]  v.  KIRTI  CHUNDER  HALDAR  (Defendant}* 

[14th  May.  1889.] 

Second  appeal — Practice — Finding  of  facts — Interference  with  finding  of  facts  on 
second  afpeal. 

As  a  general  rule,  the  High  Court  will  not  interfere  with  the  finding  of  facts 
by  the  lower  appellate  Court  on  second  appeal,  save(on  some  very  special  ground  ; 
for  instance,  where  such  a  finding  of  facts  as  appears  to  ba  necessary  under  the 
peculiar  circumstances  of  the  case  has  not  been  satisfactorily  arrived  at. 

SUIT  for  declaration  of  title  and  khas  possession. 

This' suit  was  brought  for  a  declaration  that  the  plaintiffs  were  entit- 
led by  right  of  inheritance  to  a  plot  of  land,  measuring  14  bighas  6| 
cottahs,  and  for  possession  of  the  same. 

The  plaintiffs  alleged  in  their  plaint  that  their  father,  Gopal  Chunder 
Chuttopadhya,  was  in  khas  possession  of  the  land  ;  that,  upon  the  death 
of  their  father,  this  piece  of  land  as  well  as  other  lands  and  property  left  by 
him  were  under  the  management  of  their  mother  Troilokho  Monee  Debi  ; 
that  in  the  month  of  Joisto  1290  (May  1883),  the  defendant,  Kirti  Chunder 
Haldar,  who  was  in  possession  at  the  time,  was  requested  by  the  plaintiff, 
[646]  Goluck  Nath  Chuttopadhya  to  execute  a  kabuliat  of  the  land,  which 
the  defendant  refused  to  do  on  the  ground  that  his  father  had  purchased 
the  land  from  Troilokho  Monee  Debi  under  a  kobala  dated  the  15th  Bysack 
1285  (27th  April  1879).  The  plaintiffs  further  alleged  that  the  kobala 
was  a  fraudulent  document  ;  that  there  was  no  consideration  for  it  ;  and 
that  even  if  any  consideration  had  passed,  it  was  invalid  as  against  the 
plaintiffs,  inasmuch  as  they  were  minors  at  the  time,  and  there  was  no  legal 
necessity  for  the  sale  of  the  land  by  their  mother,  nor  was  the  sale  for  their 
benefit.  The  defendant  contended  that  in  1284  (1877-78)  when  Gopal 
Chunder,  the  plaintiffs'  father,  died,  the  defendant's  father  as  Gopal's  servant 
was  in  possession  ;  that  upon  the  death  of  Gopal,  his  widow  Troilokho 
Monee,  with  the  object  of  supporting  her  sons,  the  plaintiffs,  of  paying  the 
arrears  of  rent  for  which  the  landlord  had  obtained  a  decree,  and  of  meeting 
the  expenses  of  her  husband's  shrad  as  well  as  other  liabilities,  sold  the  land 
in  suit  to  the  defendant's  father  for  Rs.  175  under  a  kobala  dated  the  18th 
Bysack  1285  ;  that  the  kobala  was  not  fraudulent,  and  was  for  an  adequate 
consideration  ;  and  that  the  sale  was  mide  by  the  plaintiffs'  mother  under 
a  legal  necessity  for  the  benefit  of  her  sons. 

*  Appeal  from  Appellate  Decree  No.  1391  of  1888  against  thedecree  of  H.  Beveridge, 
Esq.,  Judge  of  24-Pergunnahs,  dated  the  21st  of  March  1881 ,  reversing  the  decree  of 
Baboo  Janokee  Nath  Mukerjee,  Munsif  of  Diamond  Harbour,  dated  the  16th  of 
September  1887. 
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The  Munsif  found  that  Troilokho  Monee  Debi  had  no  sufficient  reason         1889 
for  alienating  the  land,  and  that  the  sale  therefore  was  not  for  the  benefit     MAY  14. 
of  the  plaintiffs.     He    also   found    that  the    consideration    money  had  not 
been  paid.     In  arriving  at   these  findings,  the  Munsif    made  the  following 
observations  : — 

"The  kobala  of  the  defendant  (Exhibit  A)  filed  in  the  case  purports  to 
have  been  executed  by  Troilokho  Monee  Debi  herself,  on  account  of  paying  15  c.  645 
the  arrear  rent  due  to  the  landlord,  and  for  meeting  the  expenses  of 
supporting  her  two  minor  sons.  She  did  not  sign  the  kobala  as  guardian 
of  the  minors,  and  so  far  the  sale  does  not  appear  to  have  been  on  account 
of  the  minor  sons  of  Troilokho  Monee.  But  this  defect  may  be  considered 
as  a  mere  formal  one,  so  I  enter  upon  the  merits  of  the  case.  In  order  to 
show  that  consideration  passed  for  the  kobala,  and  that  it  was  executed 
for  the  benefit  of  the  minors,  the  defendant  examined  four  witnesses 
before  the  Court,  and  another  of  his  witnesses  was  examined  by 
Commission.  The  defendant  himself  [647]  also  gave  his  deposition 
in  this  case,  and  now  let  us  see  how  tar  the  defendant's  plea  is 
made  out.  The  defendant  himself  deposed  that,  out  of  Rs.  157,  the 
consideration  payable  under  the  kobala,  Rs.  65-7-6  were  not  paid  by  his 
father,  who  made  the  purchase,  and  that  it  was  kept  by  him  to  pay  the 
arrears  due  to  the  landlord  for  1284,  and  to  satisfy  a  decree  also  of  the 
landlord,  of  which  a  certified  copy  is  filed  in  this  case.  This  decree  (Exhibit 
B)  on  perusal  shows  that  the  money  due  upon  it  was  payable  by  instal- 
ments. The  first  of  the  instalments  was  payable  in  Magh  1284,  the 
second  in  Magh  1285,  and  the  third  in  the  month  of  Magh  1286. 
The  Exhibit  C,  which  is  a  copy  of  the  execution  petition  filed  in  Court 
by  the  landlord,  shows  that  the  instalment  due  on  account  of  the 
first  instalment  was  paid  in  Magh  1284,  namely,  before  the  date  of 
defendant's  father's  purchase,  and  that  the  second  instalment  fell  due 
long  after  the  date  of  the  kobala,  so  that,  at  the  time  of  the  execution  of 
the  sale-deed,  the  plaintiffs'  mother  was  not  pressed  for  money  to  pay  the 
decretal  debt,  nor  was  it  then  possible  for  the  defendant's  father  to  guess 
what  would  be  the  debt  under  the  decree  with  the  cost  of  execution 
on  the  5th  September  1879,  when  he  actually  paid  the  debt  due  upon  it. 
The  debt  upon  the  decree  that  was  payable  at  the  date  of  the  kobala  was 
Rs.  31-5-6  only.  The  landlord's  dues  on  that  date  on  account  of  the 
rent  of  the  year  1284  were  Rs.  10-10-6,  with  a  trifling  amount  on  account 
of  interest  and  cesses.  That  the  amount  of  arrears  was  no  more  is 
visible  from  the  facts  that  the  jama  of  the  disputed  land  was  Rs.  28-10-6 
(See  Exhibit  B) ;  and  that  out  of  this  the  plaintiffs'  father  did  pay  Rs.  18 
(See  Exhibit  No.  3).  This  Exhibit  is  proved  by  the  deposition  of  the 
defendant's  witness  No.  3.  As  the  rent  due  on  account  of  the  disputed 
land  for  the  year  1284  was  a  trifling  amount,  and  as  the  decreed  debt  was 
not  then  payable,  I  am  of  opinion  that  the  plaintiffs'  mother  had  no  suffi- 
cient reason  to  alienate  the  disputed  land,  and  the  sale  was  therefore 
evidently  not  for  the  benefit  of  the  minors. 

"  As  regards  the  passing  of  the  consideration  money  on  account  of  the 
kobala,  I  feel  very  great  doubt.  I  have  already  commented  upon  the  fact 
that  the  plaintiffs'  father  had  no  debt  payable  at  the  time  the  kobala  was 
executed,  and  that  the  debt  under  the  decree  [648]  and  the  arrears  due 
respecting  the  rent  of  the  disputed  land,  did  not  come  up  to  Rs.  65  and 
odd  annas,  and  th  it  the  defendant's  father  had  no  reason  to  keep  back  that 
amount  out  of  the  consideration  money.  There  is  also  no  proof  of  the 
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payment  of  Rs.  3  paid  as  earnest  money.  The  defendant  and  his  witness- 
es, Nos.  1  and  2,  no  doubt  deposed  that  Rs.  88-8-6  were  paid  to 
Troilokho  Monee  in  cash  during  the  time  the  kobala  was  executed,  but 
there  is  some  discrepancy  on  this  point,  the  witness  No.  2  deposing  that  no 
pice  was  paid,  whereas  the  defendant  stated  that  it  did  pass.  The  witness 
of  the  defendant,  the  writer  of  the  deed,  who  was  in  a  very  bad  state  of 
health,  and  though  present  in  Diamond  Harbour,  could  not  come  up  to 
Court,  was  examined  upon  Commission.  He  deposed  that  Troilokho  Monee 
only  took  Rs.  15,  and  that  the  remainder  of  the  purchase  money  was  paid 
in  the  Registration  Office  to  the  plaintiffs'  maternal  uncle.  This  deposition 
strongly  goes  in  opposition  to  the  statements  of  the  defendant's  witnesses 
Nos.  1  and  2,  and  the  passing  of  the  consideration  iioney  seems  to  me  to  be 
very  suspicious.  The  witness  No.  1  of  the  plaintiffs  is  related  to  them,  and 
the  witness  No.  2  is  the  father  of  their  servant.  Their  deposition  is  also 
open  to  doubt  on  that  account,  and  I  hold  that  no  consideration  did  pass 
for  the  deed  of  sale. 

"  It  is  true  that  the  defendant's  father  is  proved  to  have  paid  the 
rent  of  1284  to  the  extent  of  Rs.  10  and  odd  annas,  but  being  the  person 
in  possession  of  the  land  he  was  bound  to  pay  it,  and  to  pay  also  the 
decretal  debt,  which,  if  not  paid,  would  have  made  his  lands  liable  to  sale 
for  its  own  arrears.  These  payments  were  made  long  after  the  date  of 
the  purchase,  showing  that  the  defendant  paid  them  to  protect  his  land 
from  sale.  The  payment  of  these  sums  do  not,  therefore,  make  out  pay- 
ment of  consideration." 

The  Munsif  accordingly  decreed  the  plaintiffs'  suit. 

The  defendant  appealed,  and  the  Additional  District  Judge  of  the 
24-Pergunnahs  reversed  the  Munsif's  decision.  The  judgment  of  the  lower 
appellate  Court  was  as  follows  : — 

"  This  was  a  suit  to  upset  a  sale  effected  by  plaintiffs'  mother  and 
guardian,  on  the  ground  that  no  consideration  passed  for  the  transaction, 
and  that  it  was  against  the  minor's  interest.  [649]  Plaintiffs  do  not 
directly  assert  that  their  mother  did  not  execute  the  deed,  and  they 
have  not  called  her  as  a  witness.  The  execution  has  been  fully  proved, 
and  the  only  point  for  decision  is  was  the  sale  valid  ?  The  Munsif  has 
found  that  it  was  not,  and  has  decreed  the  suit.  Defendant  appeals. 

"  Admittedly  defendant  has  been  in  possession  of  the  land  for  ten 
years.  The  deed  of  sale  is  dated  15th  Bysack  1285  (27th  April  1878),  and 
the  suit  was  brought  on  5th  March  1887  (22nd  Falgun  1292).  Plaintiff's 
admit  that  defendant  had  the  land  before  the  alleged  sale,  for  they  say 
that  their  father  let  it  to  defendant.  Now  their  father  died  in  1284. 
Defendant  is  in  a  difficult  position  in  having  to  show  how  money  was 
disposed  of  which  was  paid  by  his  father  nine  years  ago.  The 
sale  was  made  by  Troilokho  Monee.  She  does  not,  at  the  top  of  the  deed, 
describe  herself  as  the  guardian  of  the  minors,  but  the  body  of  the  deed 
shows  that  it  was  in  the  capacity  of  the  guardian  that  she  sold  the  pro- 
perty, and  for  the  benefit  of  the  minors.  The  Privy  Council  case  of 
Watson  &  Co.  v.  Sham  Lall  Mittev  (1)  shows  that  if  there  is  any  doubt  as 
to  the  capacity  in  which  a  mother  acts  in  such  a  case  as  this,  it  should 
be  presumed  that  she  did  so  in  her  lawful  capacity.  The  defendant  has 
proved  by  his  own  evidence  and  that  of  his  witnesses  that  adequate  con- 
sideration was  paid  for  the  deed.  He  has  shown  that  his  father  kept 
back  part  of  the  purchase-money,  and  discharged  debts  due  by  plaintiffs' 

(1)  15  C.  16. 
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father's  estate,  and  that  the  rest  went  into  the  hands  of  Troilokho  Monee. 
The  landlord's  petition  to  the  effect  that  the  first  instalment  of  the  kisti- 
bundi  was  paid  on  23rd  Magh  1284  is  not,  I  think,  evidence  against 
defendant.  Defendant  produces  a  dakhila  for  payment  of  Rs.  30  odd 
on  account  of  the  rents  of  1284  ;  even  if  it  be  held  that  Rs.  18  of  this 
were  paid  by  Gopaul  Thakur,  still  Rs.  120  odd  annas  and  not  Rs.  10,  as 
stated  by  the  Munsif,  were  paid  by  defendant's  father.  I  do  not  know 
how  the  Munsif  came  to  the  conclusion  that  this  payment  was  made  long 
after  the  purchase.  The  purchase  was  in  Bysack  1285,  and  presumably 
the  rent  for  1284  was  paid  in  Choit  1281-  or  Bysack  1285.  The  fact  that 
other  payments  [650]  were  made  some  time  after  the  purchase,  is  consist- 
ent with  defendant's  evidence,  and  does  not  show  that  the  sale  was  not 
for  consideration.  The  zemindar's  gomastha  deposes  of  Gopal  Thakur 
was  not  in  good  circumstances,  and  so  we  need  not  be  surprised  that  his 
widow  found  it  necessary  to  raise  money  for  the  support  of  her  children 
by  selling  some  of  the  property. 

"In  my  opinion  defendant  has  proved  that  the  sale  was  a  valid  one  ; 
that  consideration  was  given  ;  and  that  the  sale  was  to  the  advantage  of 
the  minors. 

"  I  attach  no  importance  to  the  few  discrepancies  in  the  account  of 
the  witnesses  to  the  sale.  Such  discrepancies  must  occur  when  witnesses 
are  speaking  to  the  mode  of  payment,  and  the  distribution  of  money  at  a 
transaction  which  occurred  about  ten  years  before. 

«  Plaintiffs  have  failed  to  establish  their  allegations,  and  defendant 
has  established  his,  1  therefore  reverse  the  decision  of  the  Munsif,  and 
decree  the  appeal  with  costs  ;  the  result  being  that  the  suit  is  dismissed 
with  costs  of  both  Courts  and  interest  at  6  per  cent." 

The  plaintiffs  appealed  to  the  High  Court. 

Baboo  Baikant  Nath  Doss,  for  the  appellants. 

Baboo  Harendva  Nath  Mukevjee,  for  the  respondent. 

The  judgment  of  the  High  Court  (Picox  and  RAMPINI,  JJ.)  was  as 
follows : — 

JUDGMENT. 

The  rule  followed  in  this  Court  not  to  interfere,  save  on  some  very 
special  ground,  with  a  finding  of  facts  by  the  lower  appellate  Court  on 
second  appeal,  is  one  which  we  follow  with  very  jealous  care  ;  but  in  this 
case  we  cannot  say  that  such  a  finding  of  facts,  as  in  a  case  of  this  pecu- 
liar kind  appears  to  us  to  be  necessary,  has  been  satisfactorily  arrived  at 
by  the  lower  appellate  Court. 

We  have  these  facts  :  The  defendant's  father,  a  servant  of  the  plaint- 
iffs' father,  puifchases  from  the  plaintiffs'  mother,  when  she  becomes  a 
widow,  the  property  in  question.  He  purchases  it  shortly  after  the  plaint- 
iffs' father's  death.  The  consideration  money  is  Rs.  157.  Of  that  consi- 
deration money,  Rs.  65  admittedly  remained  in  his  hands,  either  with  the 
intention  or  under  colour  [651]  of  meeting  liabilities  in  respect  of  this 
property,  incumbent  on  the  family  of  the  plaintiffs.  The  liabilities  which 
then  existed  in  respect  of  the  property  consisted  of  the  rent  for  1284, 
which  was  Rs.  12,  and  the  amount  payable  at  foot  of  a  decree  for  rent 
for  some  previous  years  was  in  Bysack  1285,  the  date  of  the  sale,  about 
Rs.  31.  That  was  payable  by  instalments  falling  due  in  Magh.  The 
instalment  due  in  the  previous  Magh,  that  is  Magh  1284,  had  been  paid 
^by  the  plaintiffs'  father.  There  was  therefore  in  Bysack  1285  no  instal- 
ment due,  and  no  urgent  need  of  money  pressing  on  the  family  in  respect 
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of  this  piece  of  land,  beyond  the  sum  of  Rs.  12  for  payment  of  the  1284 
rent.  We  do  not  understand  that  the  rest  of  the  Rs.  65  is  accounted  for. 
As  to  the  residue  of  the  purchase-money,  two  things  were  disputed,  one, 
that  there  was  any  necessity  for  that  money  such  as  to  justify  the  widow 
in  selling  the  property  ;  and  another  that  the  consideration  passed. 

The  learned  Judge  has  not  made  such  findings  as  satisfactorily  show 
that  the  plaintiffs'  case  must  fail.  He  has  not  stated  in  his  judgment  in  res- 
pect of  what  necessity  he  considers  the  sale  to  be  justified.  He  has  not  ad- 
verted to  the  circumstance  of  the  retention  of  the  money  in  the  defendant's 
hands,  which  was  not  needed  for  the  purpose  of  the  family ;  and  he  has  not 
adverted  to  this,  that,  when  a  servant  of  the  plaintiffs'  father  purchased 
from  the  widow,  his  relation  to  the  family  makes  it  reasonable  that  from 
him  or  his  representative  should  be  exacted  very  complete  proof  of  the 
necessity  and  of  the  passing  of  the  consideration.  The  first  Court  has 
noticed  that  the  writer  of  the  deed  himself,  called  on  behalf  of  the  defend- 
ant, has  stated  that  no  money,  save  Rs.  15  of  the  consideration  money, 
was  paid  to  the  widow  the  residue  of  such  money  as  was  paid  having  been 
paid  to  the  widow's  brother.  We  think  that  that  was  a  circumstance 
that  ought  to  have  been  dealt  with  in  the  judgment. 

There  are  many  cases  in  which  a  simple  compendious  finding  of  fact 
is  quite  enough  to  satisfy  all  requirements  ;  but  in  a  case  of  this  sort,  while 
it  is  our  duty  not  to  set  aside  clear  findings  of  fact,  save  on  grounds 
which  rarely  exist,  we  are  bound  to  see  that  a  proper  view  of  the  law 
in  the  case  has  been  taken  and  applied  by  the  Suborninate  Court  ;  and 
we  do  not  feel  satisfied  [652]  that  that  has  been  done  here.  The  case  before 
us  is,  in  its  circumstances,  one  requiring  very  close  scrutiny  ;  and  we  are 
of  opinion  that  the  learned  Judge  has  not  made  a  satisfactory  finding  in 
respect  of  the  question  of  necessity,  in  respect  of  the  receipt  of  the  con- 
sideration money  by  the  mother  of  the  plaintiffs,  and  in  respect  of  the 
reality  of  the  transaction  as  a  sale  for  necessity,  the  purchaser  purchasing 
on  the  faith  of  that  necessity,  and  whether  or  not  with  full  knowledge  of 
the  circumstances  of  the  family. 

We  must  remand  the  case  to  the  lower  appellate  Court  for  a  finding 
upon  the  matters  we  have  indicated.  The  costs  will  abide  the  result  of 
the  learned  Judge's  determination  of  the  case  on  this  remand. 


c.  D.  P. 


Case  remanded. 
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APPELLATE  CIVIL. 
Before  Air.  Justice  Pigot  and  Mr.  Justice  Rampini. 


RAKHAL  DAS  ADDY,  EXECUTOR  TO  THE  ESTATE  OF    LATE  GOVIND 
CHUNDER  ADDY  (Plaintiff)  v.  DINOMOYI  DEBI  AND  OTHERS 

(Defendants)*      [17th  May,  1889.] 
Right  of  Occupancy — Suburban  lands  let  for  building  purposes, 

There  is  no  authority  for  the  proposition  :  '  that  there  may  be  rights  of  occu- 
pancy in  suburban  lands  let  for  purposes  of  building,  though  these  rights  may 
not  be  cognizable  under  a  law  intended  only  for  agiicultural  landlords  and 
tenants. 


*  Appeal  from  Appellate  Decree  No.  1495  of  1888,  against    the  decree  of  H.   Beve- 
ridge,  Esq.,  Judge  of  24-Pergunnahs,  dated  the  25th  of  April    1888,  reversing  the  decree 
of  Baboo  Hari    Krishna    Chatterjee,  Munsif   of    Alipore,  dated    the  7th  of  November* 
1887. 
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Gungadhur  Shikdar  v.  Azimuddin  Shall  Biswas  (1)  explained.  1889 

Ramdhun  Khan  v.  Haradhun  Puramanick  (2)   relied  on.  MAY  17. 

[R.,  25  C.  896  (903)  (F.B.)  ;  9C.W.N.  141  (142).] 

APPEL- 

Surr  for  ejectment  and  khas  possession.  LATE 

Rakhal  Das  Addy  brought  this  suit,    as    executor   of    th-e    will   of   his      CIVIL. 

father   Gobind    Chunder   Addy,    to   eject   the   defendants   from  a  piece  of         ' 

land  about  half  a  bigha  in  area,    situate   in    the    village   of    Chetla   in    the     16  C.  652. 
suburbs  of  Calcutta. 

[653]  The  plaintiff  alleged  that  by  a  kobala  dated  the  29th  Bhadro 
1276  (13th  September  .  1869),  Doyamoni  Dasi  sold  1  bigha  9  cottahs  of 
land,  including  the  half  bigha  in  suit,  to  the  plaintiff's  father,  Gobind 
Chunder  Addy;  that  on  the  27th  Assin  1293  (12th  October  1886)  the 
plaintiff  served  the  defendants  with  notice  to  quit  by  the  end  of  the 
month  of  Choitro  (April  1887);  and  that  the  defendants  had  not  complied 
with  the  terms  of  such  notice. 

The  defence  was  that  the  tenure  had  been  sold  to  Dinomoyi  Debi 
(defendant  No.  1)  by  Gorachand  Sadhukhan,  the  father  of  the  defend- 
ants Nos.  2,  3  and  4,  under  a  kobala  dated  the  27th  Bhadro  1274  (llth 
September  1867) ;  that  the  tenure  was  agricultural  and  permanent ;  that 
Dinomoyi  and  her  predecessors  in  title  had  been  in  possession  for  nearly 
a  hundred  years,  and  that  Dinomoyi  had  acquired  a  right  of  occupancy  in 
the  land. 

The  main  issues  in  the  case  were,  first,  whether  any  notice  had 
been  served  upon  the  defendants  and  was  it  sufficient  in  law  ?  ana, 
secondly \  whether  the  defendants  had  acquired  a  right  of  occupancy  in 
the  land  ? 

The  kobala  of  the  27th  Bhadro  1274  recited  that  the  land  was  held 
under  a  pottah  dated  1229,  and  that  the  deeds  relating  to  the  land  had 
all  been  made  over  by  the  vendor,  Gora  Chand,  to  the  defendant  Dinomoyi. 
The  defendants  did  not  produce  this  pottah  nor  the  other  deeds  at  the  trial 
nor  attempt  to  account  in  any  way  for  their  absence. 

The  Munsif  held  that  notice  to  quit  had  been  duly  served  upon  the 
defendants  and  that  it  was  valid  in  law.  He  found  that  the  tenure  was 
not  a  permanent  one  ;  that  the-  land  was  neither  agricultural,  nor  horti- 
cultural, but  homestead  land  ;  and  that  it  had  been  actually  occupied  for 
building  purposes ;  and  accordingly  held  that  no  right  of  occupancy  had 
been  acquired  in  the  land. 

The  Munsif  therefore  decreed  the  suit. 

The  defendant  Dinomoyi  and  one  of  the  other  defendants  appealed. 

The  Additional  District  Judge,  while  he  agreed  with  the  Mun- 
sif in  holding  that  a  valid  notice  to  quit  had  been  duly  served  on 
[654]  the  defendants,  differed  from  him  on  the  question  of  the  right  of 
occupancy  in  the  land.  As  regards  this  question  the  learned  Judge  obser- 
ved : 

"  I  think  it  is  clear  that  the  land  is  not  agricultural  or  horticultural 
land.  It  is  too  small  for  such  a  purpose,  it  is  in  a  town  or  suburb,  and 
it  seems  always  to  have  been  used  for  trading  or  residentiary  purposes. 

"  It  does  not  however  follow  that  defendants  cannot  have  an  occu- 
pancy right  in  it.  It  may  not  be  an  occupancy  right  of  which  the  Bengal 
Tenancy  Act  will  take  cognizance,  and  it  may  be  that  the  enhancement 
suits  formerly  instituted  were  brought  under  a  mistake  of  law,  but  there 

(1)  8  C.  960.  (2)   12  W.R.  404  =  9  B.L.R.  107,  note. 
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are  of  course  occupancy  rights  besides  those  recognized  by  the  Landlord 
and  Tenant  Acts. 

"  The  case  of  Gungadhur  Shikdar  v.  Azimuddin  Shah  Biswas  (1) 
seems  to  me  in  point.  I  cannot  see  any  distinction  between  it  and  the 
present  case.  The  buildings  in  that  case  were  substantial,  it  is  not  said 
that  they  were  pucca,  and  it  appears  that  the  buildings  in  the  present  case 
may  fairly  be  called  substantial.  They  have  existed  apparently  for  many 
years,  and  two  of  them  have  thick  mud  walls. 

"  Whether  the  enhancement  suit  was  properly  brought  or  not,  its 
institution  was  certainly  an  admission  that  Gora  Chand  had  a  right  of 
occupancy.  "  The  Judge  further  observed  :  "  There  may  be  rights  of 
occupancy  in  suburban  lands  let  for  purposes  of  building,  though  these 
rights  may  not  be  cognizable  under  a  law  intended  only  for  agricultural 
landlords  and  tenants.  " 

^C  '['  ^  '".'  5|c 

"  In  my  opinion  defendants  have  a  right  of  occupancy  in  the  land, 
and  cannot  be  ejected.  The  land  has  been  in  their  possession  and  that  of 
their  vendor  and  his  family  for  about  a  century,  and  the  conduct  of  the 
plaintiff  in  suing  for  enhanced  rent  shows  that  he  knew  the  tenant  had 
an  occupancy  right  in  it.  It  was  leased  out  apparently  for  building 
purposes,  and  the  tenant  built  houses  and  planted  trees  on  it  in  accord- 
ance with  the  grant  and  on  the  faith  of  it." 

The  Judge  accordingly  reversed  the  decision  of  the  Munsif  and 
dismissed  the  suit. 

[655]  The  plaintiff  appealed  to  the  High  Court. 

Dr.  Rash  Behari  Ghose  and  Babu  Bhobani  Charan  Dutt,  for  the 
appellant. 

Babu  Debender  Mohun  Sen,  for  the  respondents. 

JUDGMENT. 

The  judgment  of  the  Court  (PiGOT  and  RAMPINI,  JJ.)  ^\as  delivered 
by 

RAMPINI,  J. — This  is  a  suit  for  ejectment  from  an  area  of  about 
half  a  bigha  of  land  after  service  of  notice  to  quit.  The  land  has  been 
found  by  both  the  lower  Courts  not  to  be  agricultural  or  horticultural 
land.  The  lower  appellate  Court  remarks  that  "  it  is  too  small  for  such 
a  purpose,  it  is  in  a  town  or  suburb,  and  it  seems  always  to  have  been 
used  for  trading  or  residentiary  purposes."  The  Court  of  first  instance 
gave  the  plaintiff  a  decree,  but  the  lower  appellate  Court  has  held  that 
the  defendants  have  a  right  of  occupancy  in  the  land  in  consequence  of  its 
occupation  by  their  vendor  and  his  family  for  about  a  century,  and  that, 
therefore,  they  cannot  be  ejected.  The  learned  Additional  District  Judge 
cites  the  case  of  Gungadhnr  Shikdar  v.  Azimuddin  Shah  Biswas  (1)  as  an 
authority  for  the  view  which  he  expresses,  that  "  it  is  not  only  agricultural 
tenants  that  can  plead  occupancy  rights,  and  that  there  may  be  rights  of 
occupancy  in  suburban  lands  let  for  "purposes  of  building,  though  these 
rights  may  not  be  cognizable  under  a  law  intended  only  for  agricultural 
landlords  and  tenants."  But  the  case  of  Gungadhnr  Shikdar  v.  Azimuddin 
Shah  Biswns  (1)  would  seem  to  us  to  be  no  authority  for  such  a  proposi- 
tion. All  that  is  laid  down  in  that  case  is  that  when  land  has  been  let,  not 
for  agricultural,  but  for  building  purposes,  and  when  buildings  of  a  sub- 
stantial character  have  been  erected  on  it  for  more  that  60  years,  and  the 

(1)  8  C.  960. 
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defendant  and  his  ancestors  have  been  in  occupation  of  it  for  that 
period,  the  Courts  are  at  liberty  to  presume,  if  they  think  fit,  that  the 
original  grant  of  the  land  was  of  a  permanent  character.  Moreover,  none 
of  the  rulings  which  have  been  cited  in  this  case  in  any  way  support  the 
view  taken  by  the  learned  Additional  District  Judge.  On  the  other 
[656]  hand,  the  contrary  has  been  expressly  held  in  the  case  of  Ramdhun 
Khan  v.  Havadhun  Pavamanic  (1),  in  which  it  has  been  said  by 
Markby,  J. :  "  It  was  stated  that  if  a  man  (altogether  independently  of 
Act  X  of  1859,  and  even  assuming  that  that  Act  would  not  apply)  grants, 
we  will  say,  a  house  to  another  for  an  indefinite  term,  the  tenant,  merely 
by  occupation  of  it  under  that  grant,  acquires,  on  equitable  principles  (for 
that  is  what  it  comes  to),  a  right  of  occupancy.  I  know  of  no  such 
principle  of  law.  If  authority  were  needed,  it  seems  to  me  that  such  a 
proposition  of  law  was  expressly  repudiated  by  the  decision  of  the  Privy 
Council  in  a  case  reported  in  11  Moore's  Indian  Appeals  towards  the  end 
of  the  volume  (2).  1  do  not  say  that  a  grant,  which  was  originally  wholly 
indefinite  in  its  terms,  may  not  be  made  perpetual  by  the  subsequent 
conduct  of  the  parties,  but  that  is  a  matter  of  fact,  and  no  facts  have  been 
shown  in  this  case  of  that  kind,  nor  has  the  Court  been  asked  to  infer  it. 
What  we  have  been  asked  to  hold,  and  what  we  cannot  hold,  to  give  the 
defendants  what  they  ask,  is,  that  simply  by  occupying  under  a  grant  for 
no  specified  period  and  by  paying  rent  under  it  a  tenant  acquires  a  right  of 
occupancy.  I  think  that  right  is  entirely  confined  to  the  special  cases  in 
which  the  Legislature  has  granted  it."  In  no  subsequent  ruling  has  any 
other  principle  been  laid  down. 

The  learned  Additional  District  Judge  has  not  found  that  there  is 
anythig  in  the  circumstances  of  this  case,  or  the  conduct  of  the  parties, 
which  would  justify  the  inference  that  the  lease  originally  granted  to 
predecessor  of  the  defendants'  vendor  was  of  a  permanent  nature.  He 
has  abstained  from  coming  to  any  such  finding,  and  we  think  rightly  so, 
for  there  would  seem  to  us  to  be  circumstances  in  the  case  which  point 
to  the  opposite  conclusion.  In  the  fivst  place,  the  defendants'  kobala, 
dated  27th  Bhadro  1274,  recites  that  the  land  was  held  under  a  pottah 
dated  1229,  and  that  the  deeds  relating  to  the  land  have  all  been  made 
over  by  the  vendor  to  the  defendant  No.  1.  It  is  a  most  significant 
[657]  fact  that  the  defendants  do  not  produce  this  pottah,  or  attempt  to 
account  in  any  way  for  its  absence.  This  conduct  of  theirs  certainly  lays 
them  open  to  the  imputation  that  they  are  purposely  withholding  this 
pottah,  as  it  would  have  shown  that  their  tenancy  is  not  of  a  permanent 
character.  Secondly,  it  is  an  undisputed  fact  in  this  case  that  the  rent  of 
the  half  bigha  of  land  from  which  it  is  sought  to  eject  the  defendants  has 
very  recently  been  enhanced  ;  so  that  no  presumption  in  favour  of  the 
defendants  from  long  occupation  of  the  disputed  land  at  a  fixed  and  un- 
varied rate  of  rent  can  arise.  Thirdly,  the  buildings  on  the  disputed  land 
are  found  to  be  but  huts  made  of  non-permanent  and  non-substantial 
materials,  which  can  be  easily  removed.  We  therefore  do  not  think  that 
any  presumption  as  to  the  permanent  character  of  the  original  grant  of  the 
disputed  land  could  fairly  have  been  made  in  the  case,  or  that  there  are 
any  circumstances  to  negative  the  right  of  the  landlord,  as  the  plaintiff  is 
admitted  to  be,  to  re-enter  on  the  land  after  taking  proper  steps  to  deter- 
mine the  defendants'  tenancy,  as  he  has  taken. 

(1)  12  W.R.  404  =  9  B.L.R.  107  (note). 

(2)  Dhnnpnt  Singh  v.  Gooman  Singh,  11  M.I.  A.  433  (465). 
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1889  We   therefore   set   aside   the   decree  of  the  lower  appellate  Court  and 

MAY  17.      restore  that  of  the  Court  of  first  instance.     This  order  carries  costs    in    the 

.     *~         suit  in  all  the  Courts. 
APPEL- 
LATE              c.  D.   p.  Appeal  allowed. 
CIVIL.                                                                 

16^652.  16  c-  657- 

CRIMINAL  REVISION. 

Before  Mr.  Justice  Pvinsep  and  Mr.  Justice  Hill. 


IN  THE  MATTER  OF  THE  PETITION  OF  KoiLASH  CHANDRA 
CHAKRABARTY. 

KOILASH  CHANDRA  CHAKRABARTY  v.  THE   QUEEN-EMPRESS.* 
[20th  May,  1889.] 

Penal  Code  (Act  XLV  of  I860),  ss.  441  and  456— House-breaking  by  night—Criminal 
Trespass — Intent. 

When  a  stranger,  uninvited  and  without  any  right  to  be  there,  effects  an  entry 
in  the  middle  of  the  night  into  the  sleeping  apartment  of  a  woman,  a  member  of  a 
respectable  household,  and  when  an  attempt  is  made  to  capture  him  uses  great 
violence  in  his  efforts  to  make  good  his  escape,  a  Court  should  presume  that 
[658]  the  entry  was  made  with  an  intent  such  as  is  provided  for  by  s.  -141  of  the 
Penal  Code. 

An  accused  person  in  the  middle  of  the  night  effected  an  entry  into  a 
house  occupied  by  two  widows,  members  of  a  respectable  family.  On  an  alarm 
being  given,  and  an  attempt  made  to  capture  him,  he  made  use  of  great  violence 
and  effected  his  escape.  Upon  these  facts  he  was  charged  with  offences  under 
ss.  456  and  323  of  the  Penal  Code.  The  defence  set  up  was  an  alibi,  which  was 
disbelieved  by  both  the  lower  Court.  Neither  Court  found  specifically  what  was 
the  intention  with  which  the  accused  entered  the  house,  but  it  was  suggested  that 
it  was  probably  for  the  purpose  of  prosecuting  an  intrigue  with  one  of  the 
women.  There  was  no  evidence  that  he  had  been  invited  by  her  to  go  there. 
The  lower  Courts  convicted  the  accused  under  s.  45  .  It  was  contended  that,  as 
the  prosecution  had  failed  to  prove  that  the  entry  was  made  with  intent  to  commit 
any  offence,  the  conviction  was  illegal. 

Held  that,  under  the  circumstances  of  the  case,  the  Court  ought  to  presume 
that  the  entry  was  effected  with  such  intent  as  is  provided  for  by  s.  441 ,  and  that 
the  conviction  should  be  upheld. 

[F.,  22  C.  391  (408).] 

THE  petitioner  in  this  case  was  charged  with  house-breaking  by  night 
in  the  premises  of  one  Golak  Mohun  Mojumdar,  and  of  voluntarily  caus- 
ing hurt  to  one  Sarba  Joya  Debi  under  ss.  456  and  323  of  the  Penal, 
Code. 

The  case  as  proved  by  the  complainant  and  his  witnesses  was  that 
he  was  awoke  in  the  middle  of  the  night  by  his  cousin  Sarba  Joya 
Debi,  calling  out  that  there  was  a  thief  in  the  house,  shaking  the  padlock 
of  the  sindhuk  ;  that  he  rose  and  went  out  at  once  to  the  house  in  which 
Sarba  Joya  slept  and  found  the  accused  coming  out  ;  that  he  thereupon 
seized  him  by  his  beard  and  a  struggle  ensued  ;  that  the  accused  bit 
him  on  the  neck,  and  that  on  Sarba  Joy  coming  out,  and  giving  an  alarm 
the  accused  left  him  and  hit  her  over  the  head  with  a  khota,  and  then 

*  Criminal  Revision,  No.  163  of  1889,  against  the'order  of  J.  G.  Campbell,  Esq., 
Sessions  Judge  of  Mymensingh,  datedt  he  2nd  of  February  1889,  affirming  the  order  of 
Baboo  Bhuban  Mohun  Raha,  Deputy  Magistrate  of  Netrokona,  dated  the  3 1st  of 
December  1888. 
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left  the  premises.     The  defence    set   up   by    the   accused,  who    was    the        1889 
village  doctor,    was   an  alibi ;    but  the  Deputy  Magistrate    accepted  the     MAY  20. 

story  of  the  prosecutor  and  disbelieved  the  alibi.     The  accused,  by  way  of         

assigning  a  motive  for  a  false  charge  being  brought  against    him,    alleged     CRIMINAL 
that  the  cousin  of  the  complainant,  a  widow  named  Bhaba  Sundari    who    ^EVIS  •)N< 
slept  in  the  same  house  as  Sarba  Joya,  was  unchaste,  and    that  as  he,    the    16  c~~637 
accused,  had  been  interfering  with  her    visitors,  this  charge  had   been   got 
up  against  him. 

[659]  The  Deputy  Magistrate  came  to  the  conclusion  that  the  accus- 
ed broke  into  the  house  and  committed  the  assault  charged,  but  that  his 
object  in  breaking  into  the  house  was  not  theft,  but  probably  something 
worse,  suggesting  thereby  that  his  object  was  the  prosecution  of  an  intri- 
gue with  Bhaba  Sundari.  He  accordingly  convicted  the  accused  on  both 
charges  and  sentenced  him  to  six  months'  rigorous  imprisonment,  and  a 
fine  of  Rs.  25  on  the  first  charge,  and  a  fine  of  Rs.  50  on  the  second 
charge. 

The  accused  then  appealed  to  the  Sessions  Judge,  arid  it  was  contended 
on  his  behalf  that  the  conviction  under  s.  456  could  not  be  sustained,  in- 
asmuch as,  if  he  merely  entered  the  house  to  prosecute  an  intrigue  with 
Bhaba  Sundari,  there  could  be  no  criminal  trespass,  and  the  assault  was 
committed  outside  the  house  and  had  nothing  to  do  with  the  entry.  The 
Sessions  Judge,  however,  rejected  that  contention,  and  held  that  the 
conviction  was  right,  as  there  was  no  evidence  to  show  that  the  woman 
invited  him  or  consented  to  his  intrusion,  and,  when  he  was  seized,  he 
was  guilty  of  extreme  violence.  The  appeal  was  accordingly  dismissed. 

The  accused  then  moved  the  High  Court,  under  its  revisional  powers, 
upon  the  ground  that  the  prosecution  having  failed  to  proved  that  he  enter- 
ed the  house  with  intent  to  commit  theft  or  any  other  offence,  the  con- 
viction was  bad. 

A  rule  was  issued  which  now  came  on  for  argument. 

Baboo  Dwarka  Nath  Chuckerbutty,  for  the  petitioner. 

Mr.  Kilby,  for  the  Crown. 

The  judgment  of  the  High  Court  (PKINSEP  and  HILL,  JJ.)  was  as 
follows : — 

JUDGMENT. 

In  this  case  the  petitioner,  Koilash  Chandra  Chakrabarty,  was  con- 
victed by  the  Deputy  Magistrate  of  Netrokona  of  the  offences  of  house- 
breaking  by  night  and  of  voluntarily  causing  hurt  under  ss.  323  and  456 
of  the  Penal  Code,  respectively,  and  sentenced  to  six  months'  rigorous 
imprisonment  in  respect  of  the  first  offence,  and  to  a  fine  of  Rs.  50 
in  respect  of  the  second.  He  appealed  to  the  Sessions  Judge  of  Mymen- 
singh,  but  his  appeal  was  dismissed  ;  and  he  now  moves  this  Court  to 
set  aside  the  conviction  and  sentence  under  s.  456  of  the  Code  on  the 
[660]  ground  that  the  prosecution  failed  to  prove  that  he  had  entered  the 
complainant's  house  with  the  intent  to  commit  theft  or  any  other  offence. 

In  our  opinion  the  conviction  and  sentence  ought  to  be  maintained. 
The  facts  are  these:  The  complainant,  who  is  apparently  a  person  in  comfort- 
able circumstances,  lives  in  a  country  village  in  a  house  which  is  divided 
into  several  distinct  apartments.  One  of  these  he  used  himself  with  his  wife 
and  three  young  children  to  sleep  in,  and  another  was  used  for  the  same 
purpose  by  two  widows,  cousins  of  the  complainant,  the  elder  of  whom 
was  of  advanced  age,  and  the  younger,  whose  name  is  Bhaba  Sundari,  a 
woman  of  above  20  years  of  age.  On  the  night  of  the  12th  Aughran, 
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1889  when  the  events  out  of  which  this  case  has  arisen  took  place,  there    was 

MAY  20.  no  other  occupant  of    the  complainant's  house    but    the  persons  I    have 

mentioned.     On    that    night    a  considerable    time  before    daybreak,  the 

CRII  INAL  cornpiajnant  Was  awakened  by  his  elder   cousin,  who  told    him  that   there 

REVISION.  wag   a   tnjg£   jn    tne    nouse    wno   was   shaking    the    padlock    of   a   sind- 

16  C  657  ^"^  *n  n*s  room<  **e  £ot  UP  an<*  went  out  at  once  anc*  found  the 
petitioner  forcing  his  way  out  of  the  ladies'  room  by  pushing  aside  the 
bera.  He  seized  the  petitioner,  and  a  struggle  ensued  in  the  course  of 
which  the  complainant,  was  bitten  by  the  petitioner,  and  the  elder  lady 
received  a  blow  from  him  with  a  piece  of  bamboo  which  drew  blood.  The 
complainant,  under  these  circumstances,  charged  the  petitioner  with 
having  entered  his  house  with  intent  to  commit  theft  and  with  assault. 
The  defence  was  an  alibi,  and  the  petitioner  asserted  that  he  had  been 
falsely  accused  because  he  was  supposed  by  the  complainant  to  have 
interfered  with  the  amours  of  the  younger  of  the  widows.  The  alibi 
has  been  disbelieved  by  both  the  Courts  below,  and  there  seems  to  be  no 
ground  for  the  aspersions  cast  on  the  character  of  Bhaba  Sundari. 

Neither  of  the  Courts  below  has  found  in  terms  with  what  intent  the 
petitioner  entered  the  complainant's  house.  The  Deputy  Magistrate 
declined  to  believe  that  his  object  was  theft,  but  thought  that  he  might 
have  been  there  for  "  some  thing  worse,  "  by  which,  I  presume,  is  meant 
the  prosecution  of  an  intrigue  with  the  younger  widow  ;  but  with  reference 
to  this  aspect  [661]  of  the  case  that  the  learned  Judge,  in  disposing 
of  the  argument  that  the  petitioner's  act  was  not  criminal,  as  his  entry 
was  for  the  purpose  of  having  connection  with  Bhaba  Sundari,  remarks  ; 
"  There  is  no  evidence  that  the  woman  invited  him  in,  or  consented  to  his 
intrusion,  and  when  seized  he  was  guilty  of  extreme  violence,"  and  we 
should  do  wrong  were  we,  in  the  existing  state  of  the  evidence  in  the  case, 
to  assume,  as  we  were  invited  to  do  by  the  pleader  who  appeared  before  us 
on  behalf  of  the  petitioner,  that  the  intrusion  of  the  petitioner  was  less 
distasteful  to  Bhaba  Sundari  than  to  any  other  member  of  the  complain- 
ant's household.  The  learned  Judge  refused  to  accept  that  view,  and  on 
that  ground  as  we  understand  his  judgment,  declined  to  disturb  the  con- 
viction. What  we  have  then  to  deal  with  is  the  case  of  a  man,  a  stranger, 
who,  uninvited  and  without  any  right  whatever  to  be  there,  effects  an  entry 
in  the  middle  of  the  night  into  the  sleeping  apartment  of  two  women, 
members  of  a  respectable  household,  and  who,  when  the  attempt  is  made 
to  capture  him,  uses  great  violence  in  the  effort  to  make  good  his  escape. 
Under  such  circumstances  we  think  a  Court  ought  to  presume  that  the 
entry  was  effected  with  an  intent  such  as  is  provided  for  by  s.  441 
of  the  Penal  Code.  This  is  the  view  upon  which  the -learned  Judge 
has  acted,  and  we  therefore  think  that  his  decision  ought  to  be  upheld. 

H.  T.  H.  Conviction  upheld. 
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16  C.  661.  1889 

CRIMINAL  REVISION.  MAYJS. 

Before  Mr.  Justice  Prinsep  and  MY.  Justice  Hill.  CRIMINAL 

REVISION. 

KADARNATH  DAS  (Petitioner)  v.  MOHESH  CHUNDER  CHUCKERBUTTY  R^~TR< 

AND  ANOTHER  (Opposite  parties).*  [13th  May,  1889.] 

Criminal  Procedure  Code  (Act  X  of  1882),  s.    195 — Sanction  to  prosecute — Notice  to 
accused — Revisional  power,  Exercise  of,  by   High  Court. 

When  Subordinate  Courts  grant  sanction  to  prosecute  under  s.  195  of  the 
Criminal  Procedure  Code,  it  is  incumbent  on  them  so  to  frame  the  proceedings 
before  them  as  to  enable  the  High  Court  to  satisfy  itself  from  the  record  whether 
the  application  for  sanction  has  been  properly  granted  or  not. 

[662]  A  Magistrate,  in  disposing  of  a  charge  of  theft,  delivered  the  following 
judgment ;"  The  charge  of  theft  of  doors  and  windows  is  not  proved  at  all  against 
the  accused.  They  are  acquitted." 

There  was  no  further  record  of  the  proceedings.  Immediately  on  the  judg- 
ment being  delivered,  the  pleader  appearing  for  the  accused  applied  for  sanction 
to  prosecute  the  complainant  under  ss.  182  and  211  of  the  Penal  Code.  The 
Magistrate  refused  to  hear  the  application  then,  on  the  ground  that  it  was  not 
the  proper  time  fixed  by  him  to  hear  applications. 

The  attorney  for  the  complainant,  who  had  expressed  his  willingness  to  have 
the  application  heard  and  disposed  of  there  and  then,  intimated  that  he  was 
prepared  to  show  cause  why  sanction  should  not  be  granted,  and  asked  that 
notice  of  any  future  application  might  be  given  to  the  complainant.  The  ac- 
cused renewed  the  application  the  following  day  without  notice  to  and  in  the 
absence  of  the  complainant  or  his  attorney,  and  the  Magistrate  granted  the 
sanction  asked  for. 

On  an  application  to  the  High  Court  to  revoke  the  sanction  :  Held,  that  the 
Magistrate  did  not  exercise  a  proper  discretion  under  the  circumstances  in  neg- 
lecting to  give  the  complainant  notice  of  the  application,  and  an  opportunity  of 
being  heard. 

Held,  further,  that  the  mere  fact  of  the  charge  laid  by  the  complainant  not 
having  been  proved,  was  not  in  itself  sufficient  ground  for  granting  sanction  to 
prosecute  him  under  ss.  182  and  211  of  the  Penal  Code,  and  as,  beyond  the 
judgment  of  the  Magistate,  there  was  nothing  on  ths  record  to  show  that  there 
were  sufficient  grounds  for  granting  the  sanction,  it  should  be  revoked  , 

[F,.  23  M.  210  (212)  =  2  Weir  187  ;  R.,  5  C.P.L.R.  78  (79) ;  D.,  20  C.  474  (476).] 
THE  facts  which  gave  rise  to  this  application  were  as  follows  : — 
The  petitioners,  Kedarnath  Das  and  his  brother,  were,  according  to  the 
allegation  of  the  petitioners,  the  owners  of  the  southern  portion  of  No.  6 
Bholanath  Coondoo's  Lane  in  Calcutta,  which  had  been  allotted  to  them 
under  a  decree  for  partition  passed  by  the  High  Court  in  its  ordinary  original 
civil  jurisdiction.  In  an  affidavit  filed  in  support  of  his  application 
Kedarnath  Das  stated  that  in  the  Bengal  year  1293  (1886-87),  Mohesh 
Chunder  Chuckerbutty  and  Nobo  Coomar  Chuckerbutty,  the  opposite 
parties,  who  were  their  purohits,  requested  him  and  his  brothers  to  allow 
them  to  reside  in  their  portion  of  the  second  premises  so  allotted  to  them, 
promising  to  vacate  as  soon  as  they  were  asked  to  do  so,  and  that  he  and 
his  brother  allowed  them  to  reside  there. 

In  his  affidavit  he  went  on  to  state  that  on  the  first  day  of  March  he 
called  on  the  said  Nobo  Coomar  Chuckerbutty  and  Mohesh  Chunder 
Chuckerbutty,  and  informed  them  that  the  house  [663]  was  badly  in 
need  of  repairs,  and  that  he  and  his  brothers  wished  to  repair  the  same 


*  Criminal  Motion,  No.  175  of  1889,  against  the  order  passed  by  Moulvie  Abdul 
Jubber,  Officiating  Presidency  Magistrate  of  Calcutta,  Northern  Division,  dated  the 
llth  of  April  1889. 
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1889       and  desired  them  to  leave  the  house  as  soon  as  possible,  and  he  placed 
MAY  13.     two  of  his  servants,  Jooman  and  Hem  Raj,  in  the  house. 
P   ~~  That  on  the  5th  March,  having  received    information  that  the  said 

CRIMINAL    Nobo   Coomar   Chuckerbutty   and    Mohesh    Chunder   Chuckerbutty    had 
'    ordered    his   servants    to   leave  the  house,  he  called  there   and   met    Nobo 
16  C.  661.     Coomar  Chuckerbutty,  who  threatened  to  break  his    head  if  he  entered  the 
house,  but  that  he  entered   the  house   and  told   his  servants  not  to  leave  it, 
and   finding  that  the    sudder-door    was    wholly  out  of  repair  and   about  to 
fall  in  pieces,  he  removed  the  same  to  his  dwelling-house. 

That  on  the  9th  March,  having  received  information  that  his  servants 
had  been  turned  out  of  the  said  house,  he  called  there,  and  not  seeing 
him  Nobo  Coomar  Chuckerbutty  left  the  house  and  proceeded  towards  the 
direction  of  the  Burtollah  thannah.  That  he  went  into  the  house  and 
found  that  the  cook-room  had  no  door,  and  certain  doors  and  windows, 
which  he  had  stored  in  one  of  the  godowns,  were  missing,  and  he  found  a 
carpenter  employed  in  sawing  certain  rafters.  Seeing  this  he  went  to 
the  thannah  and  informed  the  jemadar  "of  what  had  happened,  and  there- 
upon the  jemadar  wrote  something  in  a  book  and  desired  him  to  put  his 
signature  thereto,  which  he  did. 

That  thereafter  and  on  the  same  day  a  jemadar  of  police  went  to  the 
house,  but  he  died  not  make  any  enquiries  into  the  petitioner's  charge, 
while  he  made  certain  enquiries  into  a  certain  complaint  preferred  by 
Nobo  Coomar  Chuckerbutty  against  the  petitioner,  and  made  him  produce 
•  the  sudder-door  which  he  had  removed  on  the  5th  March,  but  which  did 
not  in  any  way  relate  to  the  subject-matter  of  his  complaint.  There- 
after, the  Inspector  of  the  thannah  reported  to  the  Deputy  Commissioner 
of  Police  that  the  petitioner's  complaint  was  a  false  one,  whereupon  he 
directed  the  Inspector,  to  prosecute  him.  Subsequently,  at  the  instance 
of  the  said  Inspector,  a  summons  was  issued  against  him. 

That  on  the  day  of  the  hearing  of  the  said  complaint,  he  appeared 
in  the  Calcutta  Police  Court  with  his  attorney,  Baboo  Kali  Nath  Mitter, 
who  informed  the  Hon'ble  Syed  Amir  Hossein,  [664]  the  Magistrate  of 
the  Northern  Division  of  Calcutta,  of  the  circumstances  under  which  the 
complaint  was  made,  and  the  action  taken  by  the  police,  and  that  there 
was  no  judicial  enquiry  as  to  the  truth  or  otherwise  of  the  said  complaint  ; 
thereupon  the  said  Magistrate  ordered  summons,  to  issue  against  Nobo 
Coomar  Chuckerbutty  and  Mohesh  Chunder  Chuckerbutty,  on  the  com- 
plaint preferred  by  the  petitioner,  and.  accordingly  summonses  were  issued 
against  them,  returnable  on  the  10th  day  of  April  instant. 

That  on  the  10th  day  of  April,  the  petitioner  appeared  with  his 
attorney,  Baboo  Kali  Nath  Mitter,  before  Syed  Abdul  Jubber,  who  was 
officiating  as  Presidency  Magistrate,  and  his  attorney  explained  to  the 
Magistrate  the  circumstances  under  which  the  case  was  placed  before  him, 
and  in  support  of  the  petitioner's  complaint,  his  attorney  examined  him, 
and  his  brother  Amrita  Lai  Das  and  also  Luckhimoney,  Koosutn,  Hurry 
Mati,  Falgu  Mistry  and  Netto  Lall  Chunder,  as  witnesses,  but  the  Magis- 
trate did  not  take  any  notes  of  their  evidence,  and  after  the  case  for  the 
prosecution  was  closed  delivered  his  judgment. 

That  he  and  his  witnesses  proved  the  existence  of  the  doors  and  windows 
in  the  house  at  the  time  when  Nobo  Coomar  Chuckerbutty  and  Mohesh 
Chunder  Chuckerbutty  were  in  possession  of  the  same,  but  that  he  could 
not  give  and  did  not  attempt  to  give  any  evidence  of  the  taking  thereof  by 
Nobo  Coomar  Chuckerbutty  and  Mohesh  Chunder  Chuckerbutty  or  either 
of  them. 
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That  after  the  defendants  were  discharged,  their  pleader,  Mr.  Cranen-        1889 
burgh,  applied  to  the    Magistrate  for  sanction  to   prosecute  him,  when  the     MAY  13. 
Magistrate  stated  that   he  would  not  hear  any  application   then,  as  it  was     „  — 
not  the  proper   time  to    hear    applications.     That   his   attorney    then  and    ^R1 
there  requested   the  Magistrate    not  to   grant  any  sanction  without    notice    REVISION. 
to  the  petitioner,  when   the  said    Magistrate    stated    that,  when    the  appli-     igc~661 
cation  for  sanction  was  made  to  him,  he  would  then    consider  whether  he 
would  issue  any  notice  or  not. 

That  thereafter  on  the  llth  of  April,  the  Magistrate,  without  any 
notice  to  the  petitioner  or  his  attorney,  granted  sanction  for  the  prosecution 
of  the  petitioner. 

[665]  The  judgment  of  the  Magistrate,  delivered  on  the  10th  of 
April,  was  as  follows  : — 

Kedarnath  Das  v.  Nobo  Coomar  Chuckerbutty  and  Mohesh 

Chunder  Chuckerbutty. 

Decision  : 

"  The  charge  of  theft  of  doors  and  windows  is  not  proved  at  all 
against  the  accused.  They  are  acquitted. 

(Sd.)  ABDUL  JUBBAR, 
Ojfg.  Presidency  Magistrate." 

The  sanction  granted  by  the  Magistrate  on  the  llth  April  was  in  the 
following  terms  :— 

"  Sanction  is  hereby  given  to  Mohesh  Chunder  Chuckerbutty  and 
Nobo  Coomar  Chuckerbutty,  under  s.  195  of  the  Criminal  Procedure  Code, 
to  prosecute  Kedarnath  Das,  under  ss.  211  and  182  of  the  Penal  Code, 
for  having  on  the  25th  March  last,  at  the  said  Court,  with  intent  to  cause 
injury  to  the  said  complainants,  instituted  a  criminal  proceeding  against 
them,  and  falsely  charged  them  with  having,  on  the  9th  March  last  in 
Bholanath  Coondoo's  Lane,  committed  theft  of  two  pairs  of  doors,  two 
windows,  and  twenty-five  rafters,  knowing  that  there  was  no  just  or 
lawful  cause  for  such  proceeding  or  charge. 

11th  April  1889. 

Prosecution  sanctioned. 

(Sd.)   A.  J. 
11th  April  1889. 

Issue  summons,  ss.  182  and  211. 
(Sd.)     A.J." 

On  the  26th  April  Mr.  M.  P.  Gasper  applied  to  the  High  Court 
(Macpherson  and  Rampini,  JJ.)  for  a  rule,  calling  on  the  Presidency 
Magistrate  and  the  opposite  parties  to  show  cause  why  the  order  grant- 
ing the  sanction  should  not  be  set  aside  and  the  sanction  revoked,  and  a 
rule  in  these  terms  was  granted. 

The  application  was  based  on  a  petition  and  affidavit  of  Kedarnath 
Das  setting  out  the  above  facts. 

Thesrule  now  came  on  to  be  heard. 

Mr.  M.  P.  Gasper  and  Babu  Kali  Nath  Mitter,  in  support  of  the  rule 
for  the  petitioner. 

[666]   Baboo  Mohun  Chand  Mitter,  for  the  opposite  parties. 
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1889  The  judgment  of  the  High  Court  (PRINSEP  and  HILL,  JJ.)  was 

MAY  13.  as  follows  : — 

CR^L  JUDGMENT. 

REVISION.  This  is  a  rule  issued  on  an  application  made  by  the  petitioner  for 

the  revocation  of  a  sanction  granted  by  the  Presidency  Magistrate  of  the 
16  C.  661.  Northern  Division  of  the  Town  of  Calcutta  under  s.  195,  Code  of  Crimi- 
nal Procedure,  to  prosecute  him  under  ss.  182  and  211,  Penal  Code, 
in  respect  of  certain  proceedings  taken  by  him  in  the  Court  of  that  Magis- 
trate. We  have  nothing  really  amounting  to  any  record  of  the  proceedings 
in  that  case  beyond  the  judgment  of  the  Magistrate  to  the  effect  that  "  the 
charge  of  theft  of  doors  and  windows  made  by  the  petitioner  was  not 
proved  at  all  against  the  accused."  It  appears  that  after  the  dismissal  of 
that  case,  an  application  was  made  for  sanction  to  prosecute  the  peti- 
tioner Kedarnath  Das,  in  the  presence  of  his  attorney,  and  that  the 
Magistrate  declined  to  hear  that  application  at  once,  and  stated  that  it  should 
be  made  at  the  hour  fixed  by  him  for  the  hearing  of  such  applications. 
This  order,  we  are  told,  was  made,  although  the  attorney  for  the  petitioner 
Kedarnath  Das  expressed  his  willingness  to  have  the  application  then 
heard  in  his  presence,  and  intimated  that  he  was  prepared  to  oppose  it. 
The  application,  it  seems,  was  subsequently  renewed  in  the  absence  of 
that  attorney  and  granted. 

Now,  although  it  has  been  recently  held  by  a  Full  Bench  of  this 
Court  that  service  of  notice  before  a  sanction  is  given  under  s.  195  is  not 
absolutely  necessary,  still,  under  the  circumstances  stated,  we  think  that 
the  Magistrate  did  not  exercise  a  proper  discretion  in  neglecting  to  give  the 
other  side  through  his  attorney  an  opportunity  of  being  heard,  especially 
after  he  had  intimated  that  he  was  prepared  to  oppose  that  application  ; 
and,  further,  we  think  that  the  Magistrate  did  not  exercise  a  proper  discre- 
tion because,  so  far  as  we  can  learn  the  facts  of  this  case,  he  should  not  have 
readily  granted  the  sanction  asked  for.  Under  s.  195,  a  discretion  is  granted 
to  us  to  revoke  any  sanction  which  may  have  been  granted  by  any  author- 
ity, such  as  a  Presidency  Magistrate  of  Calcutta,  subordinate  to  us,  and 
therefore  the  law  imposes  upon  us  a  responsibility  in  such  matters  to  consider 
[667]  whether  the  application  has  been  properly  granted  or  not.  It  is 
therefore  incumbent  upon  the  Subordinate  Courts  so  to  frame  the 
proceedings  before  them  as  to  satisfy  this  Court  as  a  Court  of  Revision. 
In  the  present  case  we  have  absolutely  nothing  before  us  except  the 
judgment  of  the  Magistrate  recording  that  the  charge  preferred  by  the 
petitioner  Kedarnath  was  not  proved.  Now,  the  fact  that  that  charge  was 
not  proved  was  in  itself  no  sufficient  ground  for  granting  the  accused  in 
that  case  permission  to  prosecute  the  complainant  with  having  intentionally 
and  falsely  charged  him  with  such  offence.  Under  such  circumstances, 
we  think  that  there  were  no  sufficient  grounds  for  granting  the  sanction 
to  prosecute  the  petitioner,  and  that  that  order  should  accordingly  be 
revoked. 

H.  T.  H.  Rule  made  absolute. 
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16  C.  667.  1889 

CRIMINAL  REVISION.  MAY  20. 

Before  MY.  Justice  Tvevelyan   and  Mr.  Justice  Beverley.  CRIMINAL 
REVISION. 

IN    THE    MATTER    OF    BlCHITRANUND    DASS   AND    OTHERS  16^~667 

(Petitioners)  v.  BHUG   BUT  PERAI  (Opposite  party). 

IN    THE    MATTER    OF    BlCHITRANUND    DASS    AND    OTHERS 

(Petitioners)  v.  DUKHAI  JANA  (Opposite  party').* 
[20th  May,    1889.] 

Jurisdiction  of  Criminal  Court — Tributary  Mahals — Kheonjur —  "  Local    Area  " — 
Code  of  Criminal  Procedure  (Act  X  of  1882),  ss.  182  and  531. 

The  Penal  Code  and  Criminal  Procedure  Code  have  no  application  to  the 
Tributary  Mahal  of  Kheonjur  which  is  on  precisely  the  same  footing  in  that 
respect  as  Mohurbunj. 

Certain  persons.  Officers  of  the  Maharaja  of  Kheonjur,  one  of  whom  was 
a  resident  of  the  Cuttack  district,  and  the  others  residents  of  Kheonjur  were 
charged  before  the  Deputy  Magistrate  of  Tajpore  with  certain  offences  under  the 
Penal  Code.  They  were  convicted,  and  on  appeal  to  the  Sessions  Judge,  the 
conviction  was  upheld.  It  was  found  by  the  Sessions  Judge  that  the  scene  of  the 
occurrence  which  gave  rise  to  the  charges  was  within  the  territory  of  Kheonjur. 

Held,  that  the  Deputy  Magistrate  and  Sessions  Judge  had  no  jurisdiction  to 
try  the  case,  and  that  the  conviction  must  be  set  aside. 

[668]  Held,  further,  that  ss.  182  and  531  of  the  Criminal  Procedure  Code  had 
no  application  to  the  case. 

The  words  "  local  area  "  used  in  s.  182  only  apply  to  a  "  local  area  "  over 
which  the  Criminal  Procedure  Code  applies,  and  not  to  a  local  area  in  a  foreign 
country  or  in  other  portions  of  the  (British  Empire  to  which  the  Code  has  no 
application  ;  and  similarly  s.  531  only  refers  to  districts,  divisions,  sub-divisions 
and  local  areas  governed  by  the  Code  of  Criminal  Procedure. 
[R.,  15  C.W  N.  300  =  9  Ind.  Cas.  688  (694);  4  P.  R.  1902.  Cr.  =  21  P.  L.  R.  1902  (F.B)  ; 

96  P.  L.  R.  1901  ;  2  P.  R.  1902  Cr.  =  9  P.  L.  R.  1902. "J 

THE  only  question  raised  at  the  hearing  of  these  two  rules  was 
whether  the  Deputy  Magistrate  of  Tajpore  and  the  Sessions  Judge  of 
Cuttack  had  jurisdiction  to  try  the  accused  for  offences  which  were  alleg- 
ed and  found  by  the  Sessions  Judge  to  have  been  committed  in  Kheonjur, 
a  tributary  mahal  adjoining  the  district  of  Cuttack. 

The  facts  of  the  two  cases  were  practically  identical,  the  principal 
accused  person  in  both  cases  being  Bichitranund  Dass,  one  of  the  officers 
of  the  Maharajah  of  Kheonjur,  and  it  is  sufficient  for  the  purposes  of  this  re- 
port to  state  the  facts  which  gave  rise  to  the  issue  of  the  rule  in  the  latter 
of  the  two  motions. 

The  prosecution  alleged  that  Bichitranund  Dass,  who  was  the  peshkar 
of  Anundpore,  accompanied  by  the  other  accused,  all  servants  of  the  Maha- 
rajah of  Kheonjur,  came  with  a  large  number  of  men  on  to  lands  situate 
in  Sukinda,  which  is  within  the  district  of  Cuttack  and  within  the 
jurisdiction  of  the  Sub-Divisional  Magistrate  of  Tajpore,  and  pro- 
ceeded to  break  mokha  from  the  baris  of  Dukhai  Jana  and  others, 
to  cut  dhan  on  the  lands,  and  also  to  cut  a  dhandi  which  served 
as  a  boundary  or  line  of  demarcation  between  Sukinda  and  Kheonjur. 
Thereupon  certain  men  of  Sukinda  came  up  and  protested  against  the 

*  Criminal  Motions  Nos.  4  and  6  of  1889  against  the  order  passed  by  J.  B.  Worgan, 
Esq.,  Sessions  Judge,  Cuttack,  dated  the  27th  of  September  1888,  modifying  the 
order  passed  by  J.  S.  Davidson,  Esq.,  Deputy  Magistrate  of  Tajpore,  dated  the  6th 
of  February  1888. 
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1889  trespass,  and  this  resulted  in  some  nine  of  the  latter  being  seized  by 
MAY  20.  Bichitranund  and  the  other  accused  and  taken  off  to  Anundpore  in 

Kheonjur  when  they  were  taken  before  the  Manager.  The  official  sent 

CRIMINAL  tjiem  down  to  be  tried  by  the  Sub-Divisional  Magistrate  of  Tajpore  by 
ON'  whom  they  were  discharged.  It  was  alleged  by  the  Sukinda  people  that 
16  C  667  *^ey  were  cutting  their  sua  crops  on  their  own  land  and  that  their  crops 
were  carried  off  by  the  Kheonjur  party. 

After  the  nine  men  had  been  discharged,  a  complaint  was  made 
before  the  Deputy  Magistrate  of  Tajpore  against  Bichitranund  and 
the  others  charging  them  with  offences  under  [669]  ss.  147  and  342  of 
the  Penal  Code.  The  principal  question  raised  in  the  case  was  whether 
the  scene  of  the  occurrence  was  situate  within  Sukinda  or  Kheonjur,  and 
on  behalf  of  the  accused  it  was  contended  that,  as  the  occurrence  took 
place  in  Kheonjur,  the  Court  had  no  jurisdiction  to  try  them.  The 
Deputy  Magistrate  found  that  Bichitranund,  being  a  resident  of  Sukinda, 
and  therefore  a  British  subject,  was  liable  to  be  tried  by  him,  whether 
the  occurrence  took  place  in  Kheonjur  or  not. 

Upon  the  principal  question  he  found  that  the  sua  lands  claimed  by 
the  Sukinda  people  were  actually  in  their  possession  and  formed  part  of 
Sukinda  ;  that  the  accused  entered  upon  their  lands  with  intent  to  deprive 
the  Sukinda  people  of  them  ;  that  they  also  entered  the  bans  of  Dukhai 
Jana  and  others  and  committed  certain  acts  of  violence  therein,  such  as 
trampling  down  the  hedges,  breaking  the  mokha  crops,  and  cutting  the 
dhandi ;  and  that  they  arrested  nine  Sukinda  men  within  the  limits  of 
Mulasar  mouza  in  Sukinda  and  therefore  in  British  territory. 

Upon  these  findings  he  convicted  the  accused  of  offences  under  ss.  147 
and  342  of  the  Penal  Code  and  fined  Bichitranund  Dass  Rs.  300.  Karmo- 
kar  Patnaik  Rs.  100,  and  the  other  accused  Rs.  20  each  with  an  alternative 
of  one  month's  rigorous  imprisonment  each.  He  further  directed  all  the 
accused  to  execute  bonds  in  various  sums  to  keep  the  peace  for  a  period 
of  three  years. 

Against  that  conviction  Bichitranund  Dass  and  Karmokar  Patnaik 
appealed  to  the  Sessions  Judge,  who  upheld  the  conviction,  but  reduced 
the  amount  of  the  fines. 

The  material  portion  of  the  judgment  of  the  Sessions  Judge  was  as 
follows : — 

"  The  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  lower 
Court.  The  allegation  of  the  prosecution  is  that  the  riot  was  committed 
in  the  '  bans  '  or  homesteads  of  certain  ryots  in  Mouza  Mulasar  in  Sukinda 
in  the  jurisdiction  of  the  Sub-Divisional  Magistrate  of  Tajpore  in  the 
district  of  Cuttack,  by  the  appellants  and  others,  of  whom  the  appellant, 
Bichitranund  is  a  man  of  the  Cuttack  district,  whilst  the  appellant, 
Karmokar,  is  a  man  of  the  Kheonjur  territory.  [670]  The  wrongful 
confinement  or  seizure  of  the  complainant  and  his  companions  is  also 
alleged  to  have  occurred  in  or  close  to  the  said  bans.  About  this 
the  Deputy  Magistrate  was  not  satisfied,  he  being  of  opinion  that  the 
arrests  were  made  on  the  s^^a  lands,  the  cutting  of  the  crops  on  which  led 
to  the  same.  From  these  lands  he  thought  the  Mulasar  men  were  taken 
by  appellants  to  the  "  Gat  "  or  cattle-fold  near  the  bans.  He  did  not  pass 
separate  sentences  for  the  riot  and  the  wrongful  confinement,  but 
for  the  two  offences  jointly.  *  *  *  *  The  case  for  the  appellants 
is  that  they  were  not  present,  but  Brichitranund  says  that  the  sua 
lands  are  not  in  Mulasar,  but  in  Chanchaniapal,  a  mouza  in  Kheonjur, 
adjoining  Mulasar,  and  the  arrest  was  admitted  by  certain  of  his 
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co-accused  in  the  case  on  that  ground,  it  being  their  allegation  that  it  was        1889 

effected    on    the   sua    lands,    the  distance    of   which  from  the  baris  is  stated     WAY  20. 

to  be    a    quarter    of   a    mile    or    something   less.     The   exact    position   of    /•>    MI^, 

these    fields    might,     I    think,    have    been    with    advantage   ascertained    J?EV1SION 

and    shown    on   a    sketch-map,    it    being   a  matter  of  importance  to  know 

their  distance  from  the   btisti   of   Mulasar,    as    well   as   from  the    nearest     ie  C.  667. 

busti  in    the    Mouza    Chanchaniapal."      [The    Judge   then  proceeded  to  go 

into  the  geographical  position  of  the  sua  lands  and    other    facts    immaterial 

for   the    purpose   of  this  report,  and  came  to  the  conclusion  that  it  had  not 

been  proved  by  the  prosecution  that  the  sua  lands  were  in  Sukinda.]      He 

then  continued  : — 

"  We  are  now  brought  to  the  other  part  of  the  case,  viz.,  the  seizure  in 
the  sua  fields  and  to  the  question  of  jurisdiction,  the  first  point  being  whether 
the  Penal  Code  is  or  is  not  applicable  to  the  case.  It  was  said  for  the  appel- 
lant it  is  not,  because  Kheonjur  is  not  in  British  India.  It  was  said  for  the 
prosecution  that  this  statement  is  incorrect  and  that  Kheonjur  is  not  out 
of  British  India,  it  being  under  Regulation  XII  of  1805  a  part  of  Zillah 
Cuttack.  Reference  was  made  for  the  prosecution  to  the  cases  of  Huvsee 
Mohapatro  v.  Dinobundo  Patro  (1),  and  The  Empress  v.  Keshub  Mohajan  (2), 
the  latter  being  a  Full  Bench  case  deciding  that  Mohurbunj  is  not  in  British 
India.  The  question  of  the  other  Tributary  mahals  being  or  not  being  in  Bri- 
tish India  was  not  settled  by  that  case,  special  features  being  found  in  res- 
pect [671]  of  Mohurbunj.  The  view  taken  on  the  general  question  would,  I 
think,  not  support  a  finding  that  the  Tributary  mahals  are  not  within  the 
limits  of  British  India,  and  1  shall  proceed  on  the  view  that  they  are 
within  those  limits,  and  that  Kheonjur  is  so  situated  and  thus  is  not  to 
be  regarded  as  a  foreign  State  under  the  Extradition  Act  of  1879.  At  the 
same  time  I  do  not  consider  that  the  Penal  Code  can  be  held  to  be  in 
force  in  Kheonjur,  inasmuch  as  the  exemption  thereof  from  the  Regulation 
Criminal  Law  given  to  this  mahal  by  Regulation  XIII  of  1805  was  not 
annulled  by  the  Penal  Code.  What  law  is  in  force  in  Kheonjur  does  not 
appear.  Criminal  jurisdiction  is  exercised  by  the  Superintendent  as  a 
Sessions  Judge,  and  by  the  Magistrates  of  Cuttack,  Balasore,  and  Puri, 
as  Assistant  Superintendents ;  and  in  a  Mohurbunj  case  tried  by  me  at 
the  May  Sessions  at  Balasore,  it  was  stated  that  the  spirit  of  the  Codes 
was  followed  in  Mohurbunj,  and  this  is  no  doubt  true  of  the  other 
Tributary  mahals. 

"  Taking  it  that  if  the  arrest  occurred  at  a  place  in  which  the  Penal 
Code,  and  equally  the  Criminal  Procedure  Code,  were  not  in  force,  the 
question  of  jurisdiction  demands  settlement,  it  will  be  well  to  see  how  the 
matter  of  venue  stands.  If  the  sua  fields  be  held  to  be  in  Sukinda,  both 
of  the  appellants  were,  and  are,  liable  under  s.  2  of  the  Penal  Code.  All 
that  the  one  of  them  who  belongs  to  Kheonjur  could  claim  might  be  to 
make  an  objection  as  to  the  matter  of  his  arrest  by  calling  himself  <a  sub- 
ject of  a  foreign  State ;  but,  as  I  have  already  held  Kheonjur  not  to  be  a 
foreign  State,  no  plea  of  this  kind  can  be  entertained.  The  question  is 
thus  only  whether  Mr.  Davidson's  decision  in  the  matter  of  venue  was 
justified.  It  was  said  for  the  appell  ants  that  it  was  not,  as  he  made  no 
attempt  to  re-lay  the  boundary  line  as  shown  by  the  map  to  which  his 
decision  may  very  possibly  be  contrary,  and  that  in  acting  as  he  did  he 
assumed  a  power  which  is  by  law  vested  in  the  Superintendent  and  no 
one  else,  viz.,  by  Act  XX  of  1850,  I  have  already  shown  that  the  dispute 

(1)  7  C.  523.  (2)  8C.  985. 
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1889        would   appear    to   have   involved    a  very  nice  question  as  regards  position, 

MAY  20.     and  I  think  myself  that  this  question  demanded  a    more    accurate    method 

r  of   determination   than   that    which   was  adopted  by  Mr.  Davidson,  which 

^RI     INAL      seemg  to  have  left  the  point     ^gj     in     doufc)t         The     fa(,t     of     tjie     Mulasar 

™'  men  having  held  the  fields  would  not  give  the  Deputy  Magistrate  juris- 
16  C.  667.  diction  and  was  hardly  relevant  to  the  issue,  the  position  of  the  lands 
being  one  to  offer  temptation  for  encroachment.  I  think  that  it  was  a 
matter  in  which  the  onus  was  on  the  prosecution  and  that  it  was  not  met. 
I  do  not  think  that  I  can  properly  uphold  the  rinding  that  the  sua  fields 
are  within  Sukinda  and  not  in  Kheonjur.  The  point  is  open  to  doubt, 
and  of  this  doubt  I  think  the  appellants  can  claim  the  benefit. 

"  It  being  now  held  that  the  scene  of  the  arrests  was  not  proved  to 
be  in  Sukinda,  and  that  if  in  Kheonjur,  it  was  in  a  place  not  under  the 
operation  of  the  Penal  Code,  though  in  British  India,  the  question  is  how 
did  Mr.  Davidson's  jurisdiction  stand  ?  As  regards  the  Kheonjur  appel- 
lant Karmokar  Patnaik  I  do  not  think  that  he  is,  under  the  view  taken 
by  me,  differently  placed  from  the  other  appellant,  who  is  a  man  of 
Cuttack.  If  Kheonjur  is  in  British  India,  he  is  as  much  a  native  Indian 
subject  of  Her  Majesty  as  is  Bichitranund.  It  cannot  however  be  said 
that  s.  188  of  the  Criminal  Procedure  Code  would  apply,  nor  was 
it  contended.  Section  531  was  the  section  on  which  (with  s.  182)  the 
prosecution  relies  as  making  the  conviction  legally  sound ;  and  it  was 
urged  that  the  case  was  one  capable  of  inquiry  and  trial  within  either  the 
local  area  of  Sukinda,  i.e.,  Tajpore  or  of  Kheonjur,  the  latter  of  which  is, 
it  was  said,  a  Sessions  division  existing  at  the  time  of  the  passing  of  the 
present  Criminal  Procedure  Code.  Under  s.  182,  if  it  was  uncertain  in 
which  of  the  areas  the  offences  were  committed,  it  was,  it  was  argued, 
open  to  the  prosecution  to  proceed  in  either  the  Tajpore  Magistrate's  or  in 
the  Superintendent's  Court,  and  either  Court  could  enquire  into  and  try 
the  case.  Against  this  it  was  said  that  Kheonjur  cannot  be  considered  to 
be  a  '  local  area  '  within  the  meaning  of  the  Code,  and  that  the  alternative 
procedure  was  thus  not  open  as  contended. 

"As  to  this  matter,  I  do  not  find  any  definition  of  the  phrase  'local 
area  '  in  the  law.  The  point  came  before  me  for  consideration  in  the 
Mohurbunj  trial  alluded  to,  and  the  view  that  I  then  took  of  it  was  that 
'  local  areas  '  meant  areas  within  British  India.  It  was  said  that  they  are 
not  this,  but  areas  within  [673]  which  the  Criminal  Codes  are  in  force, 
and  as  the  Penal  Code  is  not  in  force  in  Kheonjur  it  cannot  be  held  to  be 
a  local  area.  I  was  not  shown  any  authority  for  this  restricted  view  of 
the  words  '  local  area  '  and  I  should  not  in  the  absence  thereof  be  dis- 
posed to  alter  the  view  adopted  before.  I  think  that  the  law  is  not 
contravened  thereby. 

"  I  thus  think  that  Mr.  Davidson  was  not  without  jurisdiction  as 
regards  either  of  the  appellants  as  respects  what  they  are  alleged  to  have 
done  at  the  sua  fields,  and  that  as  he  had  jurisdiction  he  was  justified  in 
applying  the  Penal  Code. 

"  I  have  not  said  anything  as  to  the  objection  of  Mr.  Davidson's  re- 
laying or  defining  the  boundary  being,  as  alleged,  ultra  vires  or  not,  be- 
cause on  the  view  taken  by  me  this  point  of  law  need  not  be  gone  into. 
My  attention  was  drawn  by  Babu  H.  B.  Bose  to  a  judgment  of 
Mr.  Macpherson  of  the  23rd  of  May  1877  in  R.  A.  No.  116  of  1875, 
Bamadev  Bhvamachari  v.  Dasrathi  Nock,  showing  that  it  was  held  by  him 
that  a  Civil  Court  could  not  settle  its  own  jurisdiction  against  a  tributary 
mahal,  and  I  should  doubt  whether  a  Magistrate  could  do  so  any  more 
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But  if  s.  182  applies,  the  Deputy  Magistrate's  action  in    this   respect   is   of        1889 
no  importance  as  regards  the  conviction.  MAY  20, 

"  I    may   say   that  even  if  the  sua  fields  were  in  Kheonjur,  I  consider 
it  could  not  be  held  that  there  was    no   offence,    if   the    application   of   the    p1 
Penal   Code    was   legal.     The    right   of  private  defence  would  not  justify    KEVISION- 
what  the  appellants  did.  16  C  667 

"  An  objection  was  made  that  a  request  made  for  recall  of  the 
witnesses  for  further  cross-examination  on  the  19th  of  December  was 
disallowed,  as  also  a  repetition  of  the  request  made  on  the  9th  of  January. 
Looking  at  the  cross-examination  which  had  preceded  this  petition,  and 
the  nature  of  the  evidence,  which  indicated  clearly  enough  the  charge 
which  was  made  after  it  was  concluded,  I  do  not  think  that  the  Deputy 
Magistrate  was  wrong  in  refusing  the  application,  and  I  do  not  think  that 
anything  could  be  gained  by  a  remand  now.  I  should  thus  not  interfere 
on  this  ground.  The  conviction  is  accordingly  upheld,  as  also  the  order  for 
security,  and  the  appeal  to  this  extent  dismissed.  In  view,  however,  of 
the  uncertainty  of  the  [67$]  real  position  of  the  land,  I  think  the  sentence 
is  capable  of  mitigation,  and  I  reduce  it  in  the  case  of  appellant 
Bichitranund  to  Rs.  200,  and  of  Karmokar  to  Rs.  60  fine,  in  default  the 
term  of  imprisonment  to  be  as  ordered  by  the  lower  Court." 

Against  the  order  of  the  Sessions  Judge,  the  petitioners  moved  the 
High  Court,  and  a  rule  was  issued  which  now  came  on  for  hearing. 

Baboo  Mohesh  Chandra  Choivdhry,  B  iboo  Umbica  Churn    Bose,    Baboq^ 
Abinask    Chandra   Banerjee   and   Baboo   Karuna   Sindhu    Mukerjee,   for  the 
petitioner?. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilby),  for  the  Crown.  The 
application  was  based  on  a  petition  setting  out  the  above  facts,  and  the 
principal  grounds  upon  which  it  was  contended  that  the  decisions  of  the 
lower  Courts  were  erroneous  and  the  conviction  bad  were  as  follows  : — 

1.  That  the  Courts  below  were  wrong  in  holding  that  the  territory   of 
Kheonjur,  which  is  a  Tributary  state,  formed  part  of  British  India. 

2.  That  the  Sessions  Judge  ought  to  have  held  that  the  order  of   the 
Deputy  Magistrate  was   liable  to  be  quashed  for  want  of  jurisdiction. 

3.  That  the  Sessions  Judge  was  wrong  in  holding  that  under   s.    182 
of   the   Criminal    Procedure   Code,  the  Deputy  Magistrate  of  Tajpore  had 
jurisdiction  to  try  the  case  even  if  the  "  sua  land  "  were  held  to  be    within 
the  territory  of  Kheonjur. 

4.  That  the  interpretation  put  upon  the  phrase  "  local  area  "  in  s.  182 
of  the  Criminal  Procedure  Code  by  the  lower  Court  was  not   correct,    and 
that  that  section  had  no  application  to  the  case. 

5.  That   the   Sessions   Judge   ought  to   have    held    that  the  Deputy 
Magistrate  had  not  the  power  to   assume   jurisdiction   against   a   tributary 
mahal. 

6.  For  that  the  sua  lands  having  been  found  to  be  situate  within   the 
Kheonjur    state,   and  that  the  complainant  and  the  people  of  Sukinda  were 
taking  crops  from  the  said  land,  the  [675]  Court  below  ought  to  have  held 
that  the  petitioners  were  justified  in  arresting  the    trespassers   and    taking 
them  to  the  Sub-Divisional  Officer,  and  that  there  was  no  offence  within  the 
meaning  of  s.  342  or  under  s.  379  of  the  Penal  Code. 

The  judgment  of  the  High  Court  (TREVELYAN  and  BEVERLEY,  JJ.) 
was  as  follows  : — 

JUDGMENT. 

In  this  case  we  think  it  clear  that  the  conviction  cannot  stand.  The 
alleged  offence  was  unquestionably  and  admittedly,  if  it  was  committed 
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1889  at  a^»  committed  within  Kheonjur.  Now  there  seems  to  be  no  question 
MAY  20.  that  Kheonjur  and  Mohurbunj  are  tributary  mahals  standing  exactly 
upon  the  same  footing  with  regard  to  their  relations  with  the  British 
CRIMINAL  Government  and  their  independence.  This  is  apparent  from  the  treaty 
REVISION.  engagements  executed  by  the  Rajahs  of  these  respective  territories 
ifi~C~677  which  are  set  out  at  pages  184  to  187  of  the  1st  volume  of  Aitchison's 
'  Treaties.  A  comparison  of  these  two  engagements  shows  that  they 
are  practically  identical  in  terms,  and  the  learned  counsel  who  appears 
for  the  Crown  has  not  disputed  that  proposition.  Now  this  place 
Kheonjur  being  in  this  respect  the  same  as  Mohurbunj,  we  have 
to  consider  the  effect  of  the  Full  Bench  case  The  Empress  v.  Keshub 
Mohajan  (1),  and  the  cases  that  gave  rise  to  that  reference  to  the 
Full  Bench.  There  is  no  doubt  of  this,  that  the  result  of  the  Full  Bench 
case  and  the  other  cases  is  this,  that  whether  Mohurbunj  was  a  foreign 
territory  or  not,  the  Criminal  Procedure  Code  and  the  Penal  Code  had  no 
application  to  it.  It  therefore  follows  by  parity  of  reasoning  that  in  the 
case  of  Kheonjur  these  Codes  have  no  application.  This  proposition  also 
was  not  disputed  by  Mr.  Kilby  who  appears  for  the  Crown.  Mr.  Kilby 
very  properly  pointed  out  his  position,  and  told  us  that  he  found  it  was 
impossible  to  support  the  judgment  in  the  face  of  these  considerations. 
That  being  so,  and  these  Codes  not  applying,  it  follows  that  the  Magis- 
trate before  whom  this  case  first  came  for  decision  and  the  Sessions 
Judge  to  whom  an  appeal  was  made  from  the  decision  of  the  Magis- 
trate, had  no  jurisdiction  to  try  the  case.  It  follows  also  that  the  Sessions 
Judge  was  wrong  in  his  judgment  where  he  considered  that  s.  182  of 
the  Criminal  Procedure  Code  applied.  That  section  clearly  does  not 
[676]  aPply  f°r  *wo  reasons.  In  the  first  place  the  words  "  local  area  " 
in  that  section  must  mean  a  local  area  over  which  this  particular  Code 
applies,  and  it  would  not  refer  to  a  local  area  in  a  foreign  country,  or  in 
a  portion  of  the  British  Empire  to  which  this  Code  has  no  application. 
The  whole  purport  of  the  section  makes  that  clear.  Then  again  that 
section  in  reality  intends  to  provide  for  the  difficulty  which  would  arise 
where  there  is  a  conflict  between  different  areas,  in  order  to  prevent  an 
accused  person  getting  off  entirely,  because  there  may  be  some  doubt  as 
to  what  particular  Magistrate  has  jurisdiction  to  try  the  case.  Each 
portion  of  the  section  refers  to  this  conflict.  The  Sessions  Judge  finds 
as  a  fact  that  this  particular  offence  was  committed  in  this  local  area  of 
Kheonjur,  and  it  is  impossible  to  find  from  his  judgment  with  what  other 
local  area  that  local  area  in  Kheonjur  conflicts.  For  this  reason  also 
s.  182  has  no  application  to  the  present  case.  The  other  section  to  which 
the  Sessions  Judge  refers,  viz.,  s.  531,  is  equally  inapplicable.  That  sec- 
tion, of  course,  only  refers  to  districts,  divisions,  sub-divisions  and  local 
areas  governed  by  the  Code  of  Criminal  Procedure,  and  for  similar 
reasons  it  does  not  apply.  In  our  opinion  the  place  where  the  offence  is 
said  to  have  been'  committed  was  not  within  the  jurisdiction  of  the  Magis- 
trate or  of  the  Sessions  Judge. 

For  these  reasons  we  think  it  is  quite  clear  that  the  judgment  is 
wrong.  We  set  aside  the  convictions  and  direct  that  the  fines,  if  realised, 
be  refunded. 

H.  T.  H.  Rule  made  absolute  and  conviction  quashed. 


(I)  8  C.  985. 
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16  C.  677  (P.C.)  =  16  I. A.  44  =  13  Ind.  Jur.  135  =  5  Sar.  P.C.J.  309=  1888 

Rafique  and  Jackson's  P.O.  No.  111.  DEC.  1. 

[677]  PRIVY  COUNCIL.  p— y 

PRESENT:  COUNCIL. 

Lord  Fitzgerald,  Lord  Hobhouse,  Sir  R.  Couch  and  16  C.  677 

Mr.  Stephen  Woulfe  Flanagan.  (P.C.)  = 

[On  appeal  from  the  Court  of  the  Judicial  Commissioner  of  Oudh.]  13  jnd\  ju~ 

135  =  5 

Sar.  P.G.J. 

NANDI  SINGH  AND  ANOTHER  (Plaintiffs)  v.  SITA  RAM  AND  309  = 

ANOTHER  (Defendants).  [15th  November  and  1st  December.  1888.1  Rafique  & 

1  Jackson's 

Hindu  Law — Gift — Inheritance  in   a  village    community    in  Oudh — Wajib-ul- arz  P.C.  No.  111. 
modifying  the  Mltakshara  law — Hindu  widow's  power  of  alienation — Operation 
of  gift  by  her  to  two  donees,  one  of  whom  could  not  take, 

A  clause  in  the  wajib-ul-arz  of  a  village  in  Oudh  authorized  any  co-parcener 
not  having  male  issue,  or  his  widow,  to  make  a  gift  of  his  share  in  the  village  to 
a  daughter  or  a  daughter's  son  ;  the  intention  apparent  from  this,  and  from  a 
further  provision  as  to  the  descendants  of  a  sharer's  daughter,  being  to  modify  the 
law  otherwise  prevailing,  v.iz.,  the  Mitakshara,  and  authorise  the  introduction 
of  a  daughter,  or  her  son,  and  their  descendants,  male  or  female,  in  priority  to 
brothers  or  nephews  of  the  sharer. 

Held,  that  such  introduction  was  authorized,  and  that  the  inheritance  where 
the  widow  had  made  a  gift  of  it  in  favour  of  a  daughter  was  transmitted  to  the 
daughter's  daughter,  the  gift  being  of  more  than  the  donor  would  have  taken  as 
a  widow. 

*  The  gift  was  to  the  daughter  and  to  her  husband  jointly.  Held,  that  the  gift 
being  invalid  as  to  the  husband,  the  daughter  took  the  whole  estate  given  on  the 
general  principle  of  gifts  to  two  persons  jointly,  where  they  failed  as  to  one  of 
them,  operating  entirely  for  the  benefit  of  the  other  who  could  take,  declared  in 
Humphrey  v.  Tayleur  (1)  which,  not  depending  on  any  peculiarity  of  English 
law,  was  applicable  here. 

APPEAL  from  a  decree  (7th  July  1885)  of  the  Judicial  Commissioner, 
affirming  a  decree  (10th  June  1884)  of  the  District  Judge  of  Lucknow, 
which  varied  a  decree  (24th  December  1883)  of  the  Subordinate  Judge  of 
the  Unao  District. 

The  suit  out  of  which  this  appeal  arose  related  to  a  gift  of  a  one 
anna  and  three  pies  share  in  a  village,  named  Baboo  Rajnan,  in  the 
Unao  District,  of  the  description  generally  termed  "  Zemindari,"  or 
jointly  held  by  the  proprietary  body  (2).  The  share  had  [678] 
been  owned  by  Sheo  Baksh,  who  died  in  1869  without  issue,  but  leaving 
a  widow  Mussammat  Bichan  Kunwar,  and  a  daughter  Mussammat 
Mithan  Kunwar.  His  nephews  now  claimed  his  share,  and  the  principal 
question  raised  was,  whether  under  the  authority  of  the  wajib-ul-arz  of 
the  village,  and  in  consequence  of  a  gift  made  by  the  widow  to  her  daugh- 
ter, that  daughter's  daughter  took  in  priority  to  the  collateral  heirs  of  the 
deceased  Sheo  Baksh. 

The  clause  in  the  wajib-ul-arz,  and  the  contents  of  the  deed  of  gift  of 
7th  March  1870,  by  Bichan  Kunwar  to  Mithan  Kunwar  and  her  hushand 
Sita  Ram  (the  latter  not  taking  under  it)  are  stated  in  their  Lordshipi' 
judgment.  Mithan  Kunwar  died  in  1878,  leaving  her  husband  surviving 


(1)  Ambler  J38. 

(2)  In  these  the  co- parceners  hold  the  whole  village  jointly  in  shares  ordinarily 
determined  by  hereditary  right,  as  distinguished  from  the  ownership  of  shares  in  villages 
of  another  kind,  shown  by  the  area  of  the  proprietor's  possession. 
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1888       her,  and  he  was  the  first  defendant  in  this  suit,  the  other  being  his  daugh- 
DEC.  1,      ter  by  Mithan  Kunwar,  named  Maharaj. 

~ The  Subordinate  Judge  held  that  the  gift  was  invalid    as  to  Sita  Ram, 

P  but  valid  as   a   gift  in   favour  of  Mithan    to  convey  one-half   to  her  ;    and 

AL'    that  Mithan's  estate  descended  to  her  daughter,  Maharaj,  under  the  terms 

16  C.  677     °*  ^e  B^/tkitf-ar*,  which  used    the  words,  "  auiad  pisri  "  "  ya   dukhtari.  " 

(P.C.)  =  On  the  plaintiff's  appeal,  the  District  Judge  remanded  the  suit,  direct- 

16  I. A.  44  =  ing  that  Maharaj,  who   had   not   till   then   been  made  a  party,    should    be 

13  135=5U1>  Jomed>  anc'    adding  an    issue    as   to  the  effect    of  the  deed  of   gift    of   7th 

Sar.  pTc.J.   March  1870  in    favour  of   Mithan   in    transferring  the    entire    inheritance. 

309='      The  Subordinate  Judge  reputed  his  former  decree. 

Rafique  &  The  District  Judge's    judgment   was,  that    he    found    no   specification 

of  shares  in  the  deed  of  gift,  and  though  invalid  as  to  Sita  Ram,  it  passed 
the  entire  property  to  Mithan.  In  regard  to  possession  which  should 
have  followed,  he  held  that  an  application  presented  by  Bichan  Kunwar 
for  mutation  of  names  in  favour  of  Mithan,  alleging  that  she  had  given 
her  possession,  was  sufficient  evidence  of  possession  given  in  Bichan 
Kunwar's  lifetime.  He  therefore  dismissed  the  suit  with  costs- 

The  Judicial  Commissioner's  judgment,  after  a  short  summary, 
was  as  follows : — 

The  main  contention  in  appeal  is,  that  the  deed  of  gift  of  1870, 
not  having  been  followed  by  a  transfer  of  possession  during  the  donor's  life 
time,  is  invalid  according  to  Hindu  Law. 

[679]  The  lower  Courts,  however,  concur  in  finding  that  there  was 
a  transfer  of  possession  during  the  lifetime  of  Mussammat  Bichan  Kunwar. 
The  Court  of  first  instance  has  found  that  Mussammat  Mithan  Kunwar 
and  her  husband  Sita  Ram  lived  with  Mussammat  Bichan  Kunwar,  and  that 
Sita  Ram  managed  the  estate  on  behalf  of  the  family.  Under  these  circum- 
stances it  is  difficult,  if  not  impossible,  to  ascertain  the  truth  as  to  actual 
possession.  It  is,  however,  on  the  whole  presumable  that  Mussammat 
Bichan  did  make  over  the  estate  to  her  daughter  before  her  death.  If  the 
deed  of  gift  were  invalid  by  reason  of  Mussammat  Mithan  Kunwar's  not 
having  obtained  possession  during  her  mother's  lifetime,  and  if  she 
(Mussammat  Mithan  Kunwar)  had  no  right  of  inheritance,  the  conduct  of 
the  plaintiffs  appellants  in  acquiescing  for  nine  years  in  her  usurpation  is 
inexplicable. 

It  is  further  contended  that  under  the  terms  of  the  wajib-nl-arz  the 
widow  could  not  create  any  interest  beyond  her  own  lifetime.  This  no 
doubt  is  the  ordinary  Hindu  Law,  but  it  is  clear  that  this  is  not  the 
intent  of  the  wajib-ul-avz,  which  I  consider  has  been  rightly  interpreted 
by  the  Courts  below,  as  giving  the  widow  power  te  create  an  absolute 
estate  in  favour  of  the  daughter,  or  daughter's  son  of  the  original 
owner. 

I  further  concur  with  the  District  Judge  that  the  deed  of  gift,  though 
invalid  as  regards  Sita  Ram,  was  a  valid  conveyance  of  the  whole  share  in 
favour  of  his  wife,  Mussammat  Mithan  Kunwar,  the  daughter  of  Sheo 
Baksh.  I  therefore  affirm  the  decree  of  the  lower  appellate  Court,  and 
I  dismiss  the  appeal  with  costs. 

On  this  appeal,  Mr.  /.  D.  Mayne  and  Mr.  /.  H.  W.  Arathoon,  for  the 
appellants,  regard  being  had  to  the  finding  of  the  Courts  below  in  succes- 
sion, as  to  the  question  of  possession  by  Mithan,  proceeded  to  other  points 
in  the  case.  It  was  argued  that  the  judgments  to  the  effect  that  under  the 
ivajib-nl-arz  and  the  deed  of  gift,  an  absolute  estate  of  inheritance  descending 
to  her  own  daughter  was  created  in  favour  of  Mithan,  were  wrong.  How 
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far  the  wajib-ul-arz  had  the  effect  of  altering  the  law  was  open  to  question, 
it  being  merely  part  of  the  settlement  record,  and  though  entries  were 
presumed  to  be  true  under  ss.  16  and  17  of  the  Oudh  Land  Revenue  Act 
(XVIf  of  1876),  it  might  be  erroneous  as  in  the  case  of  Uman  Parshad  v. 
Gandharp  Singh  (1).  At  all  events,-  the  words  must  receive  a  reasonable 
construction,  and  one  could  be  placed  on  it  that  did  not  conflict  with  the 
plaintiff's  claims.  It  could  hardly  be  that  the  widow  could  give  an  [680] 
estate  of  inheritance  which  she  did  not  herself  possess.  And  that  the  words 
translated,  "  descendants,  "  meant  such  descendants  as  were  heirs,  rather 
than  that  they  should  allow  a  daughter's  daughter  to  come  in  as  an  heir, 
was  the  better  construction.  If  moreover  the  wajib-ul-avz  had  authorized 
a  certain  exclusion  of  collaterals  in  favour  of  female  heirs  in  a  direct  line, 
the  gift  of  1870  had  not  proceeded  correctly  upon  the  power  given.  The 
deed  was  invalid,  at  all  events,  as  regarded  one*  of  the  two  donees,  and 
formed  but  an  ineffectual  attempt  to  do  more  than  create  an  estate  for 
the  life  of  Mithan  Kunwar.  If  it  could  be  taken  to  be  intended  to  give  a 
joint  estate  for  the  life  of  the  daughter,  or  of  both,  with  survivorship 
between  them,  it  failed  in  both  cases  on  the  death  of  Mithan,  and  the 
right  to  inherit  the  share  of  Sheo  Baksh  belonged  to  his  collateral  heirs. 
The  gift  could  not  be  treated  as  conferring  upon  Mithan  an  estate  different 
from  that  which  had  been  intended  by  the  donor.  Reference  was 
made  to  Harvey  v.  Stracey  (2),  Re  Farncombe's  Trusts  (3),  Re  Brown's 
Trusts  (4). 

The  respondents  did  not  appear. 

JUDGMENT. 

Their  Lordships'  judgment  was  afterwards  delivered,  on  1st  Decem- 
ber, by 

SIR  R.  COUCH.  —  The  appellants  in  this  case  are  the  grandsons  of 
one  Fatteh  Singh,  who  had  two  sons,  Sardar  Singh,  the  father  of  the 
appellants,  and  Sheo  Baksjh.  The  latter  married  Bichan  Kunwar,  and 
died  on  the  20th  April  1869,  without  leaving  any  male  child.  They  had  a 
daughter  Mithan  Kunwar,  who  was  married  to  Sita  Ram,  the  first  respond- 
ent. Mithan  Kunwar  died  on  the  18th  March  1878,  leaving  a  daughter 
Mussammat  Maharaj,  the  second  respondent  Bichan  Kunwar  died  on 
the  26th  March  1874.  The  suit  was  brought  on  28th  September  1883 
by  the  appellants,  to  recover  possession  of  land  in  the  village,  Baboo  Rai- 
nan,  Pergunnah  Harha,  District  Unao,  which  was  the  share  of  Sheo  Baksh 
in  the  property  inherited  by  him  and  his  brother,  the  plaintiffs  claiming 
to  be  his  heirs  according  to  Hindu  Law,  and  entitled  to  succeed  to  his  estate 
on  [681]  the  death  of  his  widow.  It  was  not  disputed  that  the  plaintiffs 
would  be  entitled  if  the  ordinary  law  was  applicable.  The  defence  was 
rested  upon  a  custom  of  the  village  of  Baboo  Rajnan  as  to  the  right  to 
inheritance,  and  a  deed  of  gift,  dated  the  7th  March  1870,  executed  by 
Bichan  Kunwar. 

The  wajib-ul-avz,  which  governs  the  right  of  succession  to  the  pro- 
perty in  dispute,  is  as  follows  :  — 

"  Extract  from  ivajib-ul-arz,  of  village  Baboo  Rajnan,  Pergunnah 
Harha,  paragraph  4,  of  right  to  inheritance. 

"  The  rule  of  inheritance  is  that  if  a  sharer  has  children  by  two 
lawfully  married  wives  —  that  is,  one  child  by  one  wife  and  several  by  the 
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other — the  children  by  both  the  wives  shall  get  equal  shares,  that  is,  one 
child  will  get  possession  over  one  half,  and  several  children  over  the 
other  half.  If  one  wife  have  children,  and  the  other  be  childless,  both 
of  them  will  hold  possession  of  equal  shares  for  their  lifetime ;  after  the 
death  of  the  chidless  wife,  the  children  of  the  other  wife  will  hold  posses- 
sion in  equal  shares.  If  there  be  no  male  child,  and  any  sharer  or  his 
wife  makes  a  gift  of  his  or  her  share  during  his  or  her  lifetime  to  his  or 
her  daughter  or  daughter's  son,  and  puts  her  or  him  in  possession  of  the 
same,  they  will  remain  in  possession.  If  there  remain  no  descendants  of 
any  share's  son  or  daughter,  his  brothers  or  nephews  descended  from  the 
same  ancestor  shall  take  possession  of  the  share.  A  non-married  wife,  or 
children  by  her,  shall  not  get  anything  except  maintenance." 

The  intention  appears  to  be  to  modify  the  Mitakshara  law  which 
prevails  in  Oudh  by  enabling  a  sharer  in  family  property  or  his  wife  to 
alter  the  course  of  succession  by  introducing  a  daughter  or  daughter's  son, 
and  their  descendants,  male  or  female,  in  preference  to  brothers  or  nephews 
of  the  sharer.  There  is  no  reason  for  limiting  the  meaning  of'  descendants" 
to  children,  as  were  they  are  intended,  that  word  is  used,  and  where  a 
male  is  intended  it  is  so  said.  It  is  also  apparent  from  the  provision  that 
the  brothers  and  nephews  are  to  take  if  there  remain  no  descendants  of  a 
son  or  daughter,  that  the  gift  by  the  wife  must  be  of  more  than  the  inter- 
est, she  would  take  as  a  widow,  and  is  not,  as  the  appellants  contended, 
limited  to  that  interest.  Both  the  lower  Courts  have  understood  "  descen- 
dants "  as  meaning  male  and  female  in  any  degree. 

On  the  7th  March  1870,  Bichan  Kunwar  executed  a  deed  of  gift  of 
the  property  in  dispute  to  Mussammat  Mithan  and  Sita  Ram  the  words 
of  gift  being  followed  by  "  I  promise  and  agree  [682]  in  writing 
"  that  the  donee  may,  from  the  date  of  execution  of  this  instrument  take 
"  proprietary  possession  similar  to  mine  over  the  gifted  property.  There 
"  has  been  left  no  claim,  right  or  dispute  to  me  or  any  of  my  heirs."  This 
was  intended  to  be  and  should  be  construed  as  an  absolute  gift.  The 
contention  of  the  appellants  in  the  lower  Courts  and  before  their  Lordships 
was  that  the  gift  being  invalid  as  regards  Sita  Ram  was  also  invalid  as 
regards  Mithan.  The  District  Judge  and  the  Judicial  Commissioner  have 
both  held  that  is  a  valid  gift  of  the  whole  to  Mussammat  Mithan.  Their 
Lordships  are  of  this  opinion  :  The  gift  is  to  the  two  donees  jointly,  and 
in  Humphrey  v.  Tayleuv  (1),  Lord  Chancellor  Hardwicke  said  :  "  If  an 
"  estate  is  limited  to  two  jointly,  the  one  capable  of  taking,  the  other  not 
"  he  who  is  capable  shall  take  the  whole."  This  principle  does  not  depend 
upon  any  peculiarity  in  English  law,  and  is  applicable  to  this  deed  of 
gift. 

The  question  whether  the  gift  was  accompanied  by  possession  was 
disposed  of  by  their  Lordships  in  the  course  of  the  argument,  and  it  is  not 
necessary  to  say  more  upon  it. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  affirm  the  decree 
of  the  Judicial  Commissioner,  and  to  dismiss  the  appeal. 

Appeal  dismissed. 

Solicitors  for  the  appellants :  Messrs.  Young,  Jackson  and  Beard. 
c.  B. 


(1)  Ambler,  138. 
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PRIVY  COUNCIL.  FEB_16. 
PRESENT  :  PRIVY 

Lord   Watson,  Lovd  Hobhouse,  and  Sir  R.  Couch.  COUNCIL. 

[On  appeal  from  the  High  Court  at  Calcutta.]  16  C  682 


MAHABIR  PERSHAD  SINGH  AND  ANOTHER  (Plaintiffs)  v.  *6  I>A-  107= 

MACNAGHTEN  AND  ANOTHER  (Defendants).  133=  5  "r 

[12th,  13th  and  16th  February,  1889.]  Sar.  P.C.J. 

Res  judicata  —  Code  of  Civil  Procedure,  s.  13  —  Omission  to  bring  forward  in  a  prior 
suit  what  then  would  have  been  a  defence  —  Accounts  between  mortgagor  and 
mortgagee  —  Purchase  of  mortgaged  property  by  the  latter  at  judicial  sale,  on 
leave  obtained  to  bid. 

A  mortgage  between  parties  who  had  accounts  together,  comprised  lands 
which  also  were  leased  by  the  mortgagors  to  the  mortgagees,  who  in 
1878  obtained  a  decree  upon  the  mortgage,  although  at  the  time  they  owed 
[683]  to  the  mortgagors  a  considerable  sum  for  rents.  The  mortgagors  did  not 
then  set  up  the  defence  that  they  were  entitled  to  have  a  general  account  taken, 
and  to  have  the  mortgagees'  decree  limited  to  such  balance  as  might  be  found 
to  exist  in  favour  of  the  latter.  But  the  mortgagors  alleged  a  specific  agree- 
ment, which  they  failed  to  prove,  that  the  rents  were  to  be  set  off  against  the 
mortgage  debt  ;  and  they  also  stated  their  intention  to  sue  separately  for  the 
rents  due.  No  deduction  was  made  in  the  decree  upon  the  mortgage  on  account 
of  these  rents,  for  which  moreover  afterwards  the  mortgagors  did  obtain  a 
decree.  But  the  mortgagees  executed  their  decree  upon  the  mortgage,  notwith- 
standing objections  (which  were  disallowed  in  1882),  and,  having  obtained  leave 
to  bid  at  the  judicial  sale,  purchased  the  property.  In  the  present  suit,  brought 
by  the  mortgagors  to  have  the  judicial  sale  set  aside,  and  to  have  the  mortgage 
debt  extinguished,  by  having  set  off  against  it  the  rents  which  had  already 
accrued,  or  might  afterwards  accrue,  and  for  possession  of  the  lands  on  the 
expiry  of  the  lease  : 

Held,  that,  although  an  equity  had  been  raised  in  favour  of  the  mortgagors, 
that  an  account  should  have  been  taken  and  that  the  rents  payable  should  have 
been  credited  against  the  sums  due  by  them,  yet  this  equity  could  not  be  enfor- 
ced in  this  suit.  The  proper  occasion  for  enforcing  it  would  have  been  in  de- 
fence of  the  suit  upon  the  mortgage  ;  the  present  claim  was  within  the  meaning 
of  s.  13  of  the  Code  of  Civil  Procedure  ;  and  the  plaintiffs  were  now  barred 
from  insisting  on  it,  exceptione  rei  judicatae. 

Nor  could  the  mortgagees  be  held  to  have  purchased  as  trustees  for  the  mort- 
gagees, as  suggested  for  the  appellant,  the  leave  granted  to  bid  having  put  an 
end  to  the  disability  of  the  mortgagees  to  purchase  for  themselves,  putting  them 
in  the  same  position  as  any  independent  purchaser. 

[N.F.,  35  M.  35  (38)  =  8  Ind.  Cas.  117  (118)  =  21  M  L.J.   756  =  8   M.L.T.  381  ;   P.,   19  C. 

4    (6);    31  C.  79   (82);    4  C.W.N.    474(476);    21  Ind   Cas.  32  (40)  ;  Rel.,  16  C.L. 

J.  41  =  16  Ind.  Cas.  447  (448);  18  A.  31  (33)  =  (1895)  A.W.N.  144;  20  A.  110 

(F.B.)  ;  F.,  20  A.  81  (84)  ;  22  A.  284  (291)  =  (1900)  A.W.N.  69  (F.B.)  ;  25  B,  115 

(120)  ;  26  B.  88  (1()1)  =  3  Bom.  L.R.  628  ;  26  B.  661  (668);  34  C.  223  =  5  C.L.J. 

192  (201);  18  M.  153  (156);  23  M.  227  (233)  (P.O.)  =  2  Bom.  L.R.  640  =  4  C. 

W.N  228  =  271.  A.  17  =  10  M.L.J.  1  =  7  Sar.  P.C.J.  661;  30  M.  362=17  M.L.J. 

325  (327);  35  M.  216  (222)  =  10  Ind.  Cas.  75=21  M.L.J.  344=10  M  L.T.  533  ; 

14  Bom.  L.R.  254  (258)  =  14  Ind.  Cas.  780  (781)  ;  1  C.L  J.  337  (353);  36  C.  193 

(217)  =  5   C.L.J.   611    (631)  =  1    Ind.   Cas.   913;    14   O.C.   117  =  11  Ind.  Cas.  346  ; 

U.B.R.  (1906),  C.P.C.,  46  (47);  17  Ind   Cas.   445    (462)  =  23   M.L.J.   543  =  12   M. 

L.T.    500=(1913)   M.W.N.    1    (23);    3  S.  L.R.  17  (28)=  1  Ind.  Cas.  952  ;  31  A.  82 

=  6  A.L.J.  71  (F.B.)  =  5  M.L.T.    185=1    Ind.   Cas.   416;    1    Ind.    Cas.   808;   D., 

1  C.L.J.  248  (252).] 

APPEAL  from  a  decree  (12th  February  1886),  affirming    a   decree   (8th 
May  1884)  of  the  District  Judge  of  Tirhoot.  ' 

The  suit,  out  of  which    this  appeal    arose,  was  brought    by   the    pro- 
prietors of  mouzas  forming  part  of  two  taluks,  Malik  Alipur  and  Jonapur, 
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1889       in  the  Tirhoot  District,  which  they  had  mortgaged  to  the   defendants,    who 
FEB.  16.      had  caused    the    mortgaged    villages   to  be  judicially  sold,  themselves,  by 
leave  to  bid  granted  by  the  Court   executing   their    decree,    becoming   the 
purchasers.     The   question    now    raised  was  whether  the  mortgagors,  not- 

withstanding  the  decree  obtained  against  them,  and  the  sales  in  execution, 

16  C.  682     cou^  now  have  an  account  taken  of  the  mortgage    debt,  and    have   set  off 

(P.c'.)=      in   their   favour,    and  against  such  debt,  rents  due  to  the  mortgagors  from 

16 1. A.  107=  the   mortgagees;    or    whether,    with   reference   to  the   law,   as  explained 

13133=5Ur'  (ExPlanation  n)  under  s-  13  of   the   Code   of   Civil    Procedure,   that   any 

Sar.  RC.J.    mat*er    which  might    [684]    a^d    ought   to  have  been  made  ground  of  de- 

345!  '  '    fence  in  a  former  suit  should  be  deemed    to   have  been   a    matter    directly 

and   substantially    in    issue    in    such  suit,    precluded  the  mortgagors  from 

now  insisting  on  their  right  to  set  off  the  rents. 

The  decree  which  the  mortgagees  had  obtained,  upon  the  mortgage 
in  the  Court  of  the  Subordinate  Judge,  was  dated  18th  January  1878,  and 
was  affirmed  by  the  High  Court  on  appeal  on  22nd  May  1879. 

The  appellant,  Mahabir  Pershad  Singh,  and  his  brother  KumlaPershad 
Singh  (the  latter  now  deceased,  and  represented  by  the  other  appellant, 
a  minor),  leased  to  the  proprietors  of  the  Khanpur  Indigo  Factory, 
Messrs.  E.  Macnaghten  and  R.  Olpherts,  six  bigas,  part  of  their  shares  in 
the  taluks  above-mentioned.  Their  shares,  however,  in  1867,  were  sold 
at  a  sale  for  arrears  of  revenue.  This  sale  was  subsequently  set  aside  by  a 
decree  of  the  High  Court,  affirmed  by  Her  Majesty  in  Council,  in  Bunwaree 
Loll  Sahoo  v.  Mahabir  Pevshad  Singh  (1). 

The  relations  between  the  parties  are  set  forth  in  their  Lordships' 
judgment. 

The  mortgage  on  which  the  decree  of  1878  was  obtained  was  execut- 
ed on  the  9th  December  1871. 

On  the  15th  September  1873,  while  Banwari  Lai's  appeal  was  still 
pending,  Mahabir  Pershad  and  his  brother  executed  an  ikrarnama,  agree- 
ing with  Macnaghten  and  Olpherts  to  grant  them  further  leases,  and  to 
give  them  other  land  in  a  mokarari,  should  the  sale  for  arrears  be  set 
aside.  Afterwards,  on  or  about  the  21st  June  1874,  pottahs  and  kabuliyats 
were  executed  between  them. 

On  the  29th  June  1877,  Macnaghten  and  Olpherts  sued  Mahabir 
Pershad  and  his  brother  on  the  mortgage  of  9th  October  1871,  to  recover 
Rs.  34,516.  In  that  suit  the  defence  was,  that  an  express  arrangement  had 
been  made,  whereby  the  mortgagees  were  precluded  from  recovering,  with 
out  the  taking  of  accounts  between  the  parties  ;  and  an  issue  was  raised 
whether  there  had  been  an  agreement  between  the  parties  that  the  factory, 
taking  the  usufruct  of  the  mortgaged  villages,  should  liquidate  in  that  way 
what  might  be  due  to  it.  The  Subordinate  Judge,  in  his  [685]  judgment 
of  18th  January  1878,  found  that  the  arrangement  alleged  by  the  mort- 
gagors had  not  been  proved.  He  found  that  an  adjustment  of  accounts 
between  the  parties  had  taken  place  on  31st  December  1873,  when  the 
mortgagors  were  still  indebted  to  the  amount  for  which  the  mortgage  was 
executed.  The  High  Court  affirmed  this  judgment  on  22nd  May  1879, 
observing  that  it  had  been  proved  that,  on  31st  December  1873,  Rs.  25,000 
were  due  on  the  mortgage,  and  that  the  alleged  arrangement  for  rents  to 
be  set  off  had  not  been  proved.  The  Judges  also  pointed  out  that  the 
defendants,  in  their  written  statement,  declared  that  the  accounts  and  the 
sums  due  to  them  for  rent  were  to  be  the  subject  of  another  suit,  already 

(l)  1  l.A.  89. 
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filed.     While  that  suit  on  the    mortgage  was  pending,    the  mortgagors   did        1889 
in    fact  claim,  in  another  suit   Rs.    4,475,  rent   due  on  a  lease  executed  by     FEB.  16. 
Macnaghten  and  Olpherts  on  21st  June  1874.     This    claim  was  dismissed  \ 

in   the  first   Court,  but  an  appeal,  the  High  Court  decreed  the  amount  on    r 
21st  April  1881.     Mahabir  Pershad  also  obtained   another  decree  on  30th        _    :IL* 
June  1879    for    Rs.    2,829,  in  a  suit   against   the    present    respondents  on     16  c  682 
other  kabuliyats.  (P.C.)  = 

Meanwhile,  the  mortgagees  enforced  the  decree  on  the  mortgage  ;  and  16  I.A.  107= 
at  judicial    sales  on  15th    September  and  20th    November  1879,  the  mort-  ^Jj"1"1 
gaged  property  was  sold  ;  and  the  decree -holders  having  previously  obtain-    gar 
ed  leave  to  bid,  became  the  auction-purchasers  for  about  Rs.  20,000.  345. 

Afterwards  the  mortgagor,  Mahabir  Pershad  Singh,  applied,  under 
s.  311  of  the  Code  of  Civil  Procedure,  to  have  these  two  sales  cancelled, 
alleging  irregularity  and  inadequacy  of  price  realized  at  the  sales.  This 
application  having  been  rejected  on  25th  September  1880,  the  order 
rejecting  it  have  been  upheld  by  the  High  Court  was  maintained  by  an 
order  of  Her  Majesty  in  Council  on  24th  November  1882  in  Olpherts  v. 
Mahabiy  Pershad  Singh  (1). 

In  the  present  suit,  instituted  on  the  24th  November  1883,  the  plaint 
asked,  that  the  sales  of  15th  September  and  20th  November  1879  might 
be  declared  fraudulent  and  imperative  as  against  the  plaintiffs,  whose 
position  as  lessors  was  not,  it  [686]  was  contended,  changed  ;  and  that 
it  should  be  declared  that  the  plaintiffs  were  entitled  to  have  rent  from  the 
defendants  in  respect  of  the  leases  and  mokarari,  from  the  time  of  satisfac- 
tion of  their  decree  by  setting  off  the  sums  due  to  the  plaintiffs  from  the 
defendants  ;  and  that  it  should  be  declared  that,  after  the  expiry  of  the 
term  of  the  leases,  the  plaintiffs  were  entitled  to  have  khas  possession  ; 
also  for  such  other  relief  as  might  seem  just. 

The  suit  was  dismissed  by  the  District  Judge,  and  on  appeal,  the 
following  principal  question  was  thus  expressed,  and  disposed  of,  in 
the  judgment  of  a  Division  Bench,  composed  of  Mitter  and  Norris,  JJ. : — 

The  only  ground  upon  which  this  appeal  has  been  argued  is  this,  that> 
as  on  the  dates  of  sale  mentioned  above,  a  large  amount  of  money  was  due 
from  the  defendants  to  the  plaintiffs,  and  as  the  defendants  were  the 
mortgagees,  the  sale  should  be  declared  as  null  and  void,  and  that  an 
account  should  be  taken  between  the  plaintiffs  and  the  defendants  of  the 
moneys  due  to  each  other  ;  and  if  on  taking  such  account  anything  be 
found  due  to  the  plaintiffs,  they  should  be  allowed  to  sell  the  mortgaged 
property  for  the  realization  of  the  same. 

The  plaintiffs  allege,  that  the  amount  of  money  which  was  receivable 
by  them  from  the  defendants  falls  into  two  classes  :  First,  the  rents  of 
the  disputed  property  which  the  defendants  had  in  their  hands,  having 
been  collected  by  them  for  the  plaintiffs,  after  possession  was  taken  of 
the  property  in  dispute  in  accordance  with  the  decree  of  the  High  Court, 
dated  31st  January  1871  ;  second,  the  rents  due  under  the  ticca  pottahs 
executed  in  June  1874. 

Now,  we  find  that  in  the  suit  which  was  brought  by  the  defendants 
upon  the  bond,  dated  9th  October  1871,  the  plaintiffs,  who  were  the 
defendants  in  it,  set  up  in  their  written  statement  that  the  plaintiffs  in 
that  suit  were  not  entitled  to  recover  the  amounts  sued  for  unless  an 
account  were  taken  of  the  two  classes  of  money  due  to  them  referred  to 

(1)   10  I.A.  25  =  9  C.  656,  nom.  Macnaghten  v.  Mahabir  Pershad  Singh. 
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1889  above.     In  that  written   statement  they  based  their  defence  upon  this  point 

FEB.  16.  upon  an  express 'contract  between  the  parties. 

~ In  the  opinion  of  the  Court  of  first   instance  as  well  as  of   this  Court, 

FRIVY  which    heard  the  case    in    regular   appeal,  this   express   contract  was   not 

COUNCIL.  established. 

16  G.  682  ^s   re8arc^s  the  first   class,  this   Court   found  that    on  an  adjustment 

(P.C.)  =      of   accounts   between  the  parties,    which    took    place   on  the  31st  Decem- 

16I.A.  107=  ber   1873,   the    plaintiffs    in  this   case    were    found   still    indebted   to  the 

13  Ind.jJur.  extent   of   the   money   for    which   the    bond     of   the   9th     October    1871 

Bar  P~C  J     was  executed.     Therefore  as  regards    this  amount,    it   is  no   longer   open 

345.  '  '    to   the   plaintiffs   to     contend    [687]    that   anything    was    due    to   them 

from    the   defendants.     The   learned    Advocate-General   contended,    that 

although  the  express  contract  upon  which  the  plaintiffs  relied  in  the  former 

litigation  was  not  established  in  the  opinion  of  the  Courts  which  dealt  with 

it,  yet  the  plaintiffs  are  not  precluded  from    relying  upon  the  equity  which 

arises  upon  the  establishment  of  the  fact  that  on  the  dates  of  the  respective 

sales,  the   defendants    were   indebted  to   the    plaintiffs  on   account  of  the 

rents  due  upon  the  lease  executed  in  June  1874.     He  further   argued,  that 

this   equity  was  not    pleaded  and  dealt    with  by    the  Court    in  the   formed 

litigation. 

We  desire  to  guard  ourselves  from  being  understood  to  say  that,  in 
our  opinion,  any  such  equity  as  is  put  forward  by  the  learned  Advocate- 
General  on  behalf  of  the  plaintiffs,  does  really  exist,  having  regard  to  the 
facts  stated  in  the  plaint.  But  conceding  this  point  in  favour  of  the 
plaintiffs,  it  seems  to  us  that  the  result  of  the  former  litigation  precludes 
them  from  relying  upon  it.  The  suit  upon  the  bond,  dated  9th  October 
1871,  was  brought  to  recover  the  money  due  under  it  by  the  sale  of  the 
mortgaged  premises.  In  that  suit  the  equity  in  question,  if  it  really 
existed,  would  have  been  a  valid  defence.  Therefore  the  decree  which  was 
passed  in  favour  of  the  plaintiffs  directing  the  sale  of  the  mortgaged  pre- 
mises, precludes  the  plaintiffs  from  setting  it  up  again  in  a  subsequent 
litigation. 

We  are,  therefore,  of  opinion  that  the  ground  urged  before  us  in  sup- 
port of  the  appeal  is  not  valid.  We  may  notice  here  a  decision  cited 
before  us  in  support  of  this  ground  of  appeal,  Kamini  Dasi  v.  Ramlochan 
Sirkar  (1).  In  that  case,  what  was  sold  by  the  mortgagee  was  not  the 
mortgaged  property  but  simply  the  mortgagor's  equity  of  redemption. 
There  is,  therefore,  this  essential  difference  between  the  facts  of  that  case 
and  the  present,  that  in  .  the  former  the  mortgagee  bought  in  the  equity 
of  redemption,  while  in  the  latter  the  mortgagee  brought  a  suit  to  enforce 
his  mortgage  lien,  obtained  a  decree  declaring  his  right  to  sell  the  mort- 
gaged property  in  satisfaction  of  that  lien,  and  after  obtaining  sanction 
of  the  Court,  himself  became  the  purchaser  of  the  property  brought  to 
sale  in  execution  of  that  decree. 

The  result  is  that  this  appeal  will  be  dismissed  with  costs. 

On  the  plaintiffs  appeal,  Mr.  R.  V.  Doyne,  for  the  appellants,  argued 
that,  as  the  facts  showed  that  at  the  time  of  the  sales  in  1879  in  execution 
of  the  decree  upon  the  mortgage,  the  respondents  were  indebted  to  the 
appellants  in  respect  of  rents,  and  money  had  and  received  ;  it  followed 
that  it  was  inequitable  that  the  respondents  should  be  allowed  to  bring 
the  mortgaged  lands  to  sale  without  coming  to  an  account,  and  also 
inequitable  that  they  should  become  the  purchasers.  It  was  also 

(1)  5  B.L.R.  450. 
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argued,  that  inasmuch  as  the  decision  already  given  on   the   mortgage    had        1889 
dealt   only    with   an  alleged    right   of  set-off  under  an  express  agreement,      FEB.  16. 
[688]  the   appellants    were    not   precluded    from   establishing   facts   that 
might   disclose   a   right   of  set-off.     It  was  not  now  alleged  that  there  had 
been  any  express  agreement  to  that  effect,  but   it   was   contended    that  an 
equity   resulted    from  the  relations  between  the  parties  to  have  an  account,     ig  c.  682 
Moreover,-the  respondents  having  themselves    become   the   purchasers   at      (P.c'.)  = 
the  judicial  sales,  should  be  held  under  the  circumstances  to  have  purchas-  16  LA.  107  = 
ed  as  trustees  for  the  appellants,  notwithstanding  that  they  had    purchased   13??lJ"r' 
after  obtaining  an  order  giving  them  leave  to  bid.  Sar 

Reference    was  made  to  the  Transfer  of  Property  Act   (IV    of    1882),         345'. 
s.  99,  and  to  ss.  13  and  111  of  the  Code  of  Civil  Procedure.  Kamini  Debt  v. 
Ramlochan  Sircar  (1),  and  Neerunjun  Mookerjee  v.    Oopendvo   N drain   Deb  (2) 
were  cited. 

Mr.  T.  H.  Cowie,  Q.  C.,  and  Mr.  C.  W.  Arathoon,  for  the  respondents, 
were  not  called  upon. 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered  by 

LORD  WATSON. — In  order  to  trace  the  circumstances  which  have 
given  rise  to  the  present  litigation,  it  is  necessary  to  go  back  to  the  year 
1867  ;  and  it  will  be  convenient,  for  the  sake  of  brevity,  to  use  the  terms 
"  Appellants  "  and  "  Respondents,"  as  including  not  only  the  parties  to 
this  appeal  but  their  predecessors  in  interest.  The  appellants,  members  of 
a  joint  Hindu  family,  were  owners  of  certain  shares  of  20  mouzas,  in 
taluks  Malik  Alipur  and  Jonapur,  which  were  sold,  in  that  year,  for  arrears 
of  Government  revenue  to  one  Bunwari  Lai.  An  action  was  brought  by 
them  to  set  aside  the  sale  as  irregular,  which  was  dismissed  in  the  District 
Court;  but  in  January  1871  the  High  Court  gave  their  decision  in  favour 
of  the  appellants,  which  was  affirmed  by  this  Board  in  December  1871. 

The  respondents  held  six  of  these  mouzas  in  lease  before  the  sale  to 
Bunwari  Lai.  They  were  proprietors  of  an  indigo  factory  in  the  neigh- 
bourhood, and  they  gave  the  appellants  pecuniary  and  other  assistance 
in  their  suit,  in  consideration  of  which  the  appellants,  in  April 
1871,  during  the  dependence  [689]  of  Bunwari  Lai's  appeal  to  the 
Privy  Council,  executed  a  mortage  bond,  by  which  they  hypothecated 
their  interest  in  the  20  mouzas  to  the  respondents  for  Rs.  25,000,  with 
interest  at  1  per  cent,  per  mensem,  payable  in  one  lump  sum  by  the 
month  of  April  1875.  The  appellants  were  restored  to  possession  in 
April  1871,  after  the  judgment  of  the  High  Court  in  their  favour.  In 
September  1873,  the  parties  entered  into  an  agreement  by  which,  in  con- 
sideration of  further  assistance  already  given,  and  to  be  given  them  by  the 
respondents  the  appellants  undertook,  in  the  event  of  Bunwari  Lai's  appeal 
proving  unsuccessful,  to  renew  the  lease  of  the  six  mouzas,  to  let  to  the 
respondents  the  remaining  14  mouzas  under  a  ticca  pottah  for  15  years, 
and  to  grant  them  a  mokarari  lease  of  13 J  bigas  required  by  them  for  the 
extension  of  their  factory.  In  Febuary  1874,  shortly  after  the  dismissal 
of  Bunwari  Lai's  appeal,  the  appellants  executed  a  sunnud,  authorizing 
the  respondents  to  collect  the  rents  of  their  mouzas  for  the  year  ending 
in  September  1374,  the  respondents  accounting  to  them  for  their 
receipts,  under  deduction  of  costs  and  charges.  In  July  1874,  the 
appellants,  in  terms  of  their  previous  agreement,  renewed  the  lease  of  the 
six  mouzas,  at  a  rent  of  Rs.  645,  for  15  years,  from  September  1874,  and 

(1)5B.L.R.    450.  (2)  10  B.L.R.  60. 
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1889  granted  the  respondents  a  ticca  pottah,  for  the  same  period,  of  the  remain- 
FEB.  16.  ing  14  mouzas,  at  a  yearly  rent  of  Rs.  3,527,  subject  to  future  adjustment. 
p  |  They  also  gave,  as  stipulated,  a  mokarari  lease  of  the  13J  bigas. 

P  These  transactions  between    the    appellants    and    respondents,    which 

CILt    were    by    no    means   complicated,  have  unfortunately  been  the  occasion  of 
16  C.  682     numerous  and  protracted  litigations.     The  respondents  began  the  strife,  in 
(P.C.)=      June  1877,  by  bringing  a  suit   upon  their  mortgage   bond.     At   that    date, 
16  I.A.  107=  they  undoubtedly  owed  to  the  appellants  a  considerable  sum,  for  past  rents 
13  ??^l^ur'  of  the  20  mouzas,  no  part  of  which  had  been  paid.     The  appellants  did  not 
Sar.  PXJ  J     plead  in  defence  to  the  suit  that,  in  the   circumstances   already    explained, 
345.  '  '    they   were    entitled    to  have  a  general  account  taken,  and  the  respondent's 
decree  limited  to  the  balance  in  their  favour.   They   alleged   that  there  had 
been  a  specific  agreement  (which  they  failed  to  prove)  to  the  effect  that  the 
rents  should  be  [6903  set-off  against  the  mortgage  debt  ;and  they  also  stated 
that  it  was  their  intention  to  institute  a  separate  action  for  recovery  of  these 
rents.  The  result  was  that,  on  their  failure  to  establish  the  alleged  agreement, 
the   Subordinate  Judge,    in    January  1878,  gave  the  respondents  a  decree, 
without  any  deduction  on  account  of    rents,    which    was   affirmed    by   the 
High  Court  on  the  22nd   May    1879.     The  respondents,  in  April  1878,  sued 
for  execution  on    the    decree  of    the    Subordinate   Judge  ;    but   in   conse- 
quence  of   its   being   appealed    from   to  the  High  Court  proceedings  were 
stayed.     The  next  step  was  taken  by  the  appellants,    who,    in   June    1878, 
raised    two   actions,    one    for   the   rents   due   in  respect  of  the  six  and  the 
other  for  the  rents  due  in  respect   of   the    14   mouzas.     In   the   former   of 
these  actions   they  obtained   a  decree,  and  the  latter  was  dismissed  by  the 
Subordinate   Judge   in    April    1879,    on   the   ground    that   the   rent    pay- 
able   for    the  14    mouzas  had  never  been    adjusted  in    terms   of   the  lease 
but   the    High    Court,     holding   that     it     lay    with     the    respondents   to 
show  what,  if  any,    abatement  ought   to  be    made  from    the  rent  specified, 
on    the    2nd   April    1881  reversed  his   decision,   and  gave  the    appellants  a 
decree  for  the  amount  of  their  claim,    which  was  upwards  of  Rs.  15,000. 

The  judgment  of  the  High  Court  in  their  mortgage  suit  having  then 
become  final,  the  respondents,  in  June  1879,  revived  the  execution  proceed- 
ings which  they  had  instituted  in  April  1878.  The  mortgaged  property 
was  exposed  for  sale  on  the  15th  September  and  20th  November  1879, 
when  it  was  purchased  in  two  lots  by  the  respondents,  who  had  obtained 
leave  to  bid  from  the  Court,  for  Rs.  17,000.  The  regularity  of  the  sale 
was  impeached  by  the  appellants,  but  their  objections  were  overruled  by 
the  Subordinate  Judge,  and  after  being  sustained  in  part  by  the  High  Court, 
were  ultimately  disallowed  by  this  Board  on  the  24th  December  1882. 

Having  thus  failed  to  make  good  their  statutory  objections,  the 
appellants,  on  the  24th  November  1883,  filed  their  plaint  in  the  present 
suit,  which  prays  to  have  the  two  judicial  sales,  of  15th  September  and 
20th  November  1879,  set  aside  or  treated  as  nullities  ;  to  have  the  mortgage 
debt  extinguished  by  setting  against  it  the  rents  which  had  already  accrued 
or  might  afterwards  accrue  ;  and  for  khas  possession  of  the  mortgaged 
property  [691]  after  the  expiry  of  the  respondents'  leases  in  1889.  The 
prayer  was  based  upon  two  grounds:  Thefirst,  which  attributed  the  sales 
to  undue  influence  and  oppressive  conduct  on  the  part  of  the  respondents, 
was  abandoned  in  the  High  Court,  and  was  not  insisted  on  here.  The 
second,  consists  in  an  alleged  equity,  arising  out  of  the  relations  of  the 
parties  to  each  other  in  the  years  1871  to  1874,  and  the  transactions 
between  them  during  that  period,  to  have  an  account  taken,  and  to  have 
the  rents  payable  by  the  respondents  credited  against  the  sums  due  by 
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the  appellants  under  the  mortgage  bond.     Their    Lordships   are    disposed        1889 
to  think   that   the   circumstances  upon  which  the  appellants  rely  did  raise     FEB.  16. 
such   an   equity  in    their    favour.     The    mortgage   bond,    the  agreement,      pRIVY 
followed  by  the  granting  of  the  leases  therein  stipulated,  and  the    sunnud,    pOUNCIL 
were   all    parts  of   one   complex    transaction,    the   objects   of  which  were 
to   enable   the   appellants   to  recover  their    property    from  Bunwari  Lai,     jg  c.  689 
and  to   secure    to   the   respondents  re-payment  of  moneys  which  they  had      (P.C.)  = 
advanced,  as  well  as  remuneration  for   services  rendered.     But,  assuming  *6  LA.  107= 
the   existence   of   the    equity,    the   real    question  in  the  present  appeal  is,   ^^L^1"' 
whether  it  could  be  enforced  by  the  appellants,  in  November    1883,  to    the    gar.  P.C.J. 
effect  of  annulling  the  judicial  sales  of  1879.  345. 

Their  Lordships  entertain  no  doubt  that  the  proper  occasion  for 
enforcing  the  equity,  now  pleaded,  would  have  been  in  defence  to  the 
mortgage  suit  of  1877.  That  was  certainly  the  suit  in  which  any  account 
to  which  the  appellants  were  entitled  as  in  a  question  with  their  mortga- 
gees, ought  to  have  been  taken.  But  the  appellants  not  only  abstained 
from  putting  forward  any  claim  to  a  general  accounting  ;  they  declared  in 
their  pleadings  their  intention  of  bringing  a  separate  action  for  recovery 
of  the  rents,  a  proceeding  which  would  have  been  wholly  unnecessary  if 
the  plea  which  they  urge  in  this  appeal  had  been  put  forward  and  given 
effect  to.  The  plea  is  within  the  meaning  of  s.  13  of  the  Civil  Procedure 
Code  of  1882,  a  matter  which  ought  to  have  been  made  ground  of  defence 
in  a  former  suit  between  the  same  parties,  and  the  appellants  are  therefore 
barred  from  insisting  on  it,  execeptione  rei  judicatce. 

[692]  It  was  argued  by  Mr.  Doyne,  upon  the  authority  of  a  decision 
by  Macpherson,  J.,  Kamini  DeU  v.  Ramlochan  Siykav  (1),  that  the  respond- 
ents must  be  held  to  have  purchased  as  trustees  for  the  appellants.  The 
same  argument,  which  is  not  raised  in  the  pleadings,  seems  to  have  been 
addressed  to  the  High  Court,  who,  in  their  judgment,  distinguish  between 
that  case  and  the  present,  on  the  ground  that  in  the  former,  the  mortgagee 
did  not  purchase  the  mortgaged  property,  but  the  mortgagor's  equity  of 
redemption.  Their  Lordships  cannot  regard  that  explanation  as  satisfac- 
tory. It  appears  to  them  to  be  probable  that,  in  the  case  referred  to,  the 
mortgagee  had  not  obtained  leave  from  the  Court  to  purchase.  The  report 
does  not  state  that  he  had  ;  and  the  reasoning  of  the  learned  Judge,  and 
the  mass  of  authorities  by  which  he  supports  it,  have  a  direct  bearing 
upon  the  case  of  a  mortgagee,  purchasing  without  leave,  and  in  that 
view  of  the  facts  his  reasoning  is  intelligible  and  logical.  Leave  to  bid 
puts  an  end  to  the  disability  of  the  mortgagee,  and  puts  him  in  the 
same  position  as  any  independent  purchaser.  If  the  decision  of  Mac- 
pherson, J.,  proceeded  on  the  footing  that  the  mortgage  had  obtained 
leave,  their  Lordships  are  not  prepared  to  assent  to  it.  On  that  footing 
it  appears  to  them  that  purchase  of  the  equity  of  redemption  by  the 
mortgagee  at  a  judicial  sale  would  have  the  same  effect  against  the  mort- 
gagor as  the  purchase  of  the  mortgaged  property. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  that  the 
judgment  appealed  from  ought  to  be  affirmed,  and  the  appeal  dismissed. 
The  appellants  must  bear  the  costs  of  the  appeal. 

Appeal  dismissed. 

Solicitors  for  the  appellant  :  Messrs.  T.  L.  Wilson  &>  Co. 

Solicitor  for  the  respondent :    Mr.  S.  G.  Stevens. 
c.  B. 

(1)  5B.L.R.  450. 
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1889  16  C.  693  (P.C.)  =  16  I.A.  83-13  Ind.  Jur.  132  =  5  Sar.  P.C.J.  315. 

FEB-  5"  [693]  PRIVY    COUNCIL. 

PRIVY  PRESENT  : 

'  Lord  Fitzgerald,  Lord  Hobhouse,  Sit  R.  Couch  and 

16  C.  693  Mr.  Stephen  Woulfe  Flanagan. 
( p  c  )  ~ 

16  I.A/85=  \Pn  aPPeal  fvom  th*  High  Court  at  Calcutta.] 
13  Ind.  Jur. 

Sar32p=(f  J  SRINATH  DAS  (Plaintiff)  v.  KHETTER  MOHUN  SINGH  AND  OTHERS 

315. ''  (Defendants').      [16th  and  17th  November,  1888  and 

5th  February,  1889.] 

Limitation  Act,  1877,  art.  135 — Suit  by  mortgagee  against  mortgagor  and  purchasers 
from  him— Regulation  XVII  of  1806— Transfer  of  Property  Act  (IV  of  1882), 

A  mortgage  by  conditional  sale,  before  the  operation  of  the  Transfer  of  Pro- 
perty Act,  1882,  on  default  made  in  payment,  proceedings  having  been  taken  by 
the  mortgage  under  Regulation  XVII  of  1806,  entitled  the  mortgagee  to  posses- 
sion after  the  year  of  grace.  On  the -mortgagor's  right  of  possession  being  thus 
brought  to  an  end  without  a  suit  for  foreclosure,  a  right  of  entry  accrued  to  the 
mortgagee  whose  suit  for  possession,  unless  brought  within  twelve  years  from 
the  date  "  when  the  mortgagor's  right  to  possession  determined,"  was  barred  by 
art.  135  of  sch.  II  of  Act  XV  of  1877. 

This  Regulation  foreclosure  was  applied  to  a  mortgage,  dated  17th  November 
1865,  between  Hindus,  with  power  of  entry  and  sale,  in  the  English  form  of  land 
in  the  24-Pergunnahs  District  (which  mortgage,  therefore,  received  the  same 
effect  as  a  mortgage  by  conditional  sale),  and  the  proceedings  were  perfect,  on  or 
before  31st  March  1873,  as  against  the  mortgagor,  whose  right  of  possession 
determined  on  the  17th  February  1866.  Parcels  of  the  mortgaged  land  had  been 
sold  by  the  mortgagor,  down  to  August  1866,  and  the  purchasers  not  having  been 
served  with  notice  of  the  above  proceedings  under  the  Regulation,  were  not  par- 
ties thereto,  so  that  the  relation  of  mortgagee  and  mortgagor  continued  to  subsist, 
as  between  them  and  the  mortgagee,  notwithstanding  the  determination  of  the 
mortgagor's  right  of  possession. 

In  a  suit  brought  in  1882  against  these  purchasers,  as  also  against  the 
mortgagor,  for  foreclosure  and  possession,  by  the  transferee  who  had  acquired  the 
mortgagee's  interest  in  1879:  Held,  that  the  mortgagor's  right  of  possession 
determined  on  the  above  date,  and  that  the  mortgagee's  right  of  suing  for  posses- 
sion having  been  extinguished  on  the  expiration  of  twelve  years  from  that  time, 
viz.,  on  the  17th  February  1878,  such  right  was  not  revived  by  the  subsequent, 
creation  of  suits  for  foreclosure,  on  the  coming  into  operation  of  the  Transfer  of 
Property  Act,  1882  ;  and  that  the  title  of  the  plaintiff,  made  through  the 
mortgagee,  to  sue  the  purchasers  for  possession  of  the  mortgaged  land,  was  bar- 
red by  time  under  art.  135,  as  against  them. 

The  suit  therefore  was  dismissed  as  against  the  purchasers  :  but  as  against  the 
mortgagor,  who  made  no  defence,  the  right  of  possession  in  the  mortgagee 
consequent  on  the  proceedings  under  the  Regulation  in  force  till  its  repeal  in 
1882  supported  the  decree  made  against  him  by  the  Courts  below,  from  which  he 
had  not  appealed. 

[F.,  10  A.L.  J.  538  =  15  Ind.  'Cas.  240  (241)  ;  R.,  9  Ind.  Gas.  1038  (1039)  ;  13  Ind.  Cas. 
504  (505)  ;  9  O.C.  147  (149)  ;  16  O.C.  157  (160)  =  20  Ind.  Cas.  465  (466)  ;  D.,  10 
A.L.J.  522  =  17  Ind.  Cas.  467  (468)  ;  8  C.P.L.R.  65  (66).] 

[695]  APPEAL  from  a  decree  [18th  November  1885  (1)]  of  the 
High  Court,  reversing  a  decree  (17th  June  1883)  of  the  second  Subordi- 
nate Judge  of  the  24  Pergunnahs  District. 

This  suit  was  brought  by  the  appellant,  the  transferee  of  a  mortgagee, 
against  the  mortgagor  and  twenty-eight  other  defendants,  the  latter  hold- 
ing distinct  plots  of  the  mortgaged  property  under  purchases  from  the 

(l)  Shurnomoyee  Dasi  v.  Sreenath  Dass,  12  C.  614. 
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mortgagor.     And  the  question  was  whether  the  suit  as  against  these  pur-        1889 
chasers,  now  respondents,  was  barred,  as  being  a  suit  brought    for  posses-      FEB.  5. 
sion    more   than    twelve   years   after  the  mortgagor's   right  to   possession         ~ 
determined,    under  art.    135  of  sch.    ]I  of  Act   XV  of  1877  ;  or  fell   within       F 
art.  147,    allowing  sixty   years  from  the  time  when  the  mortgage    money    ^°      "IL* 
became  due  for  the  mortgagee's  suit.  16  C  693 

The  plaint  was  filed  on  the  6th  September  1882,  after  the  Code  of      (P.C.)  = 
Civil  Procedure  of  that  year,  and  the  Transfer  of  Property  Act,  1882,  had  16  I  A.  85  = 
come   into   force  ;    s.  2   of  the   latter  Act   repealing  Regulations  I  of   .1798  13  In^Jur. 
and    XVII  of  1806,   relating  to  mortgages,    their  foreclosure   and  redemp-    Sar  jTc  j 
tion,  and  the  Act  substituting  its  own  provisions.  315. 

The  mortgage  deed,  which  was  in  the  English'form,  was  executed, 
on  the  17th  November  1865,  by  Huri ,  Narain  Dey  to  Shama  Sundari 
Debi,  of  five  holdings  of  land  in  the  24-Pergunnahs  District,  to  secure 
Rs.  15,705  to  be  repaid  with  interest  at  18  per  cent,  on  17th  February 
1866.  Besides  the  usual  powers  to  the  mortgagee  to  enter  upon  default 
and  to  sell,  there  was  a  provision  enabling  Huri  Narain  D£y  "  to  sell  such 
portions  of  the  mortgaged  premises  as  he  might  be  able  to  sell  to  such 
purchasers,  and  at  such  prices  as  he  shall  deem  advantageous,"  with  an 
agreement  for  "  the  release  of  the  piece  or  pieces  of  land  so  sold  from  this 
mortgage."  The  deed  was  registered  on  the  23rd  January  1866.  Sales 
of  portions  of  the  mortgaged  property  then  took  place. 

Shama  Sundari,  as  mortgagee,  on  the  15th  February  1872  petitioned 
the  District  Court,  under  Regulation  XVII  of  1806,  ss.  7  and  8,  to 
issue  a  notice  of  foreclosure  to  Huri  Narain  Dey,  alleging  that  there 
was  then  due  the  sum  of  Rs.  28,777  on  the  mortgage.  On  the 
same  day,  the  order  was  made  "  that  the  usual  notice  of  one  year, 
together  with  the  copy  of  the  petition,  [895]  be  served  on 
the  opposite  party."  No  notice  of  these  proceedings  was  served  on  any 
of  the  defendants  in  this  suit,  other  than  Huri  Narain  Dey,  although 
they,  with  the  exception  of  No.  29,  purchased  before  the  proceedings  were 
taken.  On  the  31st  March  1873,  the  Judge  ordered  as  follows  :  "  Whereas 
one  year  has  elapsed  from  the  date  of  the  service  of  notice,  ordered  that 
this  be  struck  off  the  file."  And  no  further  step  was  taken  by  the  mort- 
gagee to  obtain  possession  of  the  mortgaged  land,  or  to  enforce  any  rights 
against  the  purchasers.  But  Shama  Sundari,  on  10th  May  1879,  by  a 
conveyance  in  the  English  form,  duly  registered,  sold  and  assign- 
ed to  this  appellant,  for  Rs.  11,000,  all  her  interest  in  the  mort- 
gage debt  and  interest  due  from  Huri  Narain  Dey,  and  in  the  mort- 
gaged lands,  confirming  this  by  a  subsequent  deed  of  1st  April 
1880.  The  prayer  of  the  plaint  was  that  the  defendant  be  ordered 
to  pay,  within  a  time  to  be  specified  by  the  Court,  Rs.  63,212,  or  the 
sum  that  might  be  found  due  on  the  taking  of  accounts  and  interest 
for  the  period  of  the  suit ;  also  a  declaration  was  asked  that  in  default  of 
such  payment,  the  defendants  were  not  entitled  to  redeem,  and  that  the 
plaintiff  should  have  possession. 

Huri  Narain  Dey  and  eight  of  the  twenty-nine  defendants  made  no 
defence.  The  others  alleged  title,  each  to  their  several  portions  of  the 
mortgaged  land,  under  kobalas  from  the  mortgagor  ;  some  of  them  ad- 
mitting notice  of  the  mortgage,  and  alleging  payment  of  the  purchase 
money  on  account  of  the  mortgagee,  Shama  Sundari,  others  denying  all 
knowledge  of  the  mortgage.  Some  alleged  title  through  mesne  or  inter- 
mediate transfers,  others  claimed  directly  through  Huri  Narain  Dey.  The 
latest  purchase  had  taken  place  in  August  1866.  All  those  who  defended 
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1889  relied  on  limitation,  alleging  that  the  mortgagor's  right  to  possession 
FEB.  5.  having  determined  on  the  17th  February  1866,  and  twelve  years  from  that 
pR  date  having  expired  in  1878,  the  suit  was  barred  in  the  latter  year. 

COUNCIL  ^n  tne  *ssue  °f  limitation,  as  also   in  other  respects,    the  judgment   of 

the  Subordinate  Judge  was  in  favour  of  the  plaintiff,  to  whom  he  decreed 
16  C.  693  possession.  He  held  art.  137  to  be  applicable,  and  not  art.  135  of  Act 
(P.C.)  =  XV  of  1877. 

16  I. A.  85=  From   this   decree   sixteen    of  the   defendants   appealed  to   the  High 

132=5*  Court,    which    reversed    it   as   to   all   the    defendants   except     the   first, 

Sar.  P.C.J.    [696]  the  mortgagor.     The   judgment  of   a  Divisional    Bench  (PiGOT  and 

315.         O'KiNEALY,  JJ.)  (1)  was  that  as  against  all  the   defendants  except  the  first, 

the  plaintiff's   suit  should    have  been    dismissed,  as  he  had    failed  to  prove 

his  title  as  against  them,  and  had  also    failed  to  prove   the   identity    of  the 

parcels    occupied    by    them    with    those    that    he    claimed.     The    only 

ground  however  of  dismissal  that  need  be  stated    is  limitation,  as   to  which 

the  judgment  of  the  High  Court  will  be  found  reported  in  I.  L.  R.,  12  Cal. 

6V6. 

On  this  appeal,  which  included  all  the  defendants  as  respondents. 
Mr.  R.  V.  Doyne  and  Mr.  /.  D.  Muyne,  for  the  appellant,  argued  that 
the  period  of  limitation  was  given  by  art.  147  of  sch.  ii  of  Act  XV  of 
1877,  and  not  by  art.  135,  ihe  latter  having  been  wrongly  applied  by  the 
High  Court,  which  had  failed  to  see  the  distinction  between  a  claim  to  pos- 
session by  the  mortgagee,  as  against  the  mortgagor,  made  in  the  character 
of  mortgagee,  and  claim  for  an  account  for  foreclosure  and  sale  brought 
by  the  mortgagee,  or  as  here  by  his  transferee.  A  mortgagee,  after  taking 
proceedings  under  Regulation  XVII  of  1806,  if  entitled  by  the  terms  of  his 
mortgage  to  possession,  still  had  to  sue  for  it,  if  out  of  possession,  or  for  a 
declaration  that  he  was  entitled  to  it,  if  he  was  in  possession,  there  being  no 
decree  upon  proceedings  under  the  Regulation — See  the  judgment  in  P'ovbes 
v.  Ameeroonissa  Begum  (2).  And  it  followed  that  such  a  suit  brought  by  the 
mortgagee  must  be  brought  within  twelve  years  from  the  date  when  the 
mortgagor's  right  of  possession  determined,  that  being  the  case  to  which 
art.  135  was  applicable.  But  when  a  suit,  as  in  this  instance,  aimed  at 
bringing  the  mortgage  to  an  end,  art.  147  was  applicable. 

The  frame  and  prayer  of  the  (present  suit  were  justified  by,  and 
maintainable  under,  the  Transfer  of  Property  Act,  1882,  which  repealed 
Regulation  XVII  of  1806.  They  were  also  in  accordance  with  s.  16, 
cl.  (c)  of  the  Code  of  Civil  Procedure  (Act  XIV  of  1882).  The 
Transfer  of  Property  Act  came  into  force  on  the  1st  July  1882, 
establishing  for  mortgagees  the  suit  for  [697]  foreclosure  ;  so  that  the 
appellant  obtained  thereunder  the  right  to  maintain  this  suit  for  fore- 
closure. It  was  under  this  Act  that  his  rights  were  enforceable  against  the 
purchasers,  who  were  no  parties  to  the  previous  proceedings  against  the 
mortgagor.  There  was  nothing  in  the  state  of  things  existing  between  1878 
and  1882  which  excluded  the  appellant  from  obtaining  the  benefit  of  the 
law  which  in  the  latter  year  he  found  in  his  favour.  Referring  to  the 
development  of  the  law  of  mortgage  in  Bengal  originally  land  mortgaged 
by  way  of  conditional  sale  became  the  lender's  property  on  non-payment 
of  the  money  lent  ;  but  Regulation  XVII  of  1806  controlled  the  mortggee's 
right  until  he  should  have  taken  proceedings  as  the  Regulation  directed 
to  terminate  relations  according  to  his  contract.  The  mortgage  in 
the  English  form  of  land,  outside  the  local  jurisdiction  of  the  Supreme 

(1)  Shurnomoyee  Dasi  v.  Sreenath  Dass,  12  C.  616.          (2)  10  M.I. A.  340. 
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Court   and   of   the   High    Court   which    had    succeeded  it,  was  dealt  with        1889 
by  the  Courts  in   the    same    way.     And    these    proceedings   being   minis-       FEB.  5. 

terial,    and    not   judicial,   and    this    so-called    foreclosure  not  resulting  in         

any   decree,   the    mortgagee    had,  nevertheless,  in  any  case,  to  sue  for  pos-     _^RIVY 
session— See  the  judgment  in    Forbes  v.    Ameeroonissa   (1)   at    page   350   of    '  ;IL* 

the  report.     The    provisions  of  the  three  successive   Limitation    Acts  were     16  c  693 
then    referred    to,    the  conclusion  being  drawn  that  art.  135  applied  where      (P.C.)  = 
the  relation  of   mortgagor    and    mortgagee   subsisted,    and    did    not   apply  16  LA.  85 
where  the  suit  was  to  change  the  character  of  the  relation   of    mortgage   to  13  Jool'l111 
that  of  absolute  ownership.  Sar  pTc.J 

Reference  was  made  to  Bhowani  Churn  Mitre  v.  Joykishen  Mitre  (2),  315. 
Forbes  v.  Ameeroonissa  Begum  (1),  Brojonth  Coondo  Chowdhry  v.  Khelat 
Chunder  Ghose  (3),  Huro  Chundev  Goohoo  v.  Gudahur  Koondoo  (4), 
Sarasibala  Debi  v.  Nand  Lai  Sen  (5),  Denonath  Gangooly  v.  Nursing 
Prosad  Dass  (6),  Ghina  Ram  Dobey  v.  Monaruth  Ram  Dobey  (7),  Burma- 
moye  Dasi  v.  [698]  Dinobundhoo  Ghose  (8),  Gokuldass  v.  Kvipa  Ram  (9), 
Mankee  Kooer  v.  Munnoo  (10). 

None  of  the  respondents  appeared. 

On  a  subsequent  day,  5th  February  1889,  their  Lordships'  judgment 
was  delivered  by 

JUDGMENT. 

LORD  HOBHOUSE. — The  appellant,  who  was  the  plaintiff  below,  is 
the  transferee  of  a  mortgage  effected  by  the  first  defendant  Huri  Narain 
Dey  in  favour  of  Shama  Sundari  Debi.  The  mortgage  bears  date  the  17th 
November  1865.  It  is  in  the  English  form,  providing  for  the  payment 
of  the  debt  on  the  17th  of  February  1866,  and  giving  to  the  mortgagor  the 
right  of  possession  until  default  in  payment,  and  to  the  mortgagee  the 
right  of  entry  after  default.  The  property  mortgaged  is  in  the  district  of 
the  24-Pergunnahs. 

On  the  15th  February  1872,  Shama  Sundari  applied  to  the  District 
Judge  of  the  24-Pergunnahs  to  issue  as  usual  a  notice  of  foreclosure 
to  the  opposite  party,  under  Regulation  XVII  of  1806.  The  opposite 
party  was  Huri  Narain.  The  notice  was  served  on  him,  and,  on 
the  31st  March  1873,  a  year  having  elapsed  from  the  date  of  the  service, 
the  case  was  struck  off  the  file.  It  is  clear,  therefore,  that  Huri  Narain's 
right  to  redeem  was  foreclosed,  and  that  as  against  him  Shama  Sundari 
became  absolute  owner,  on  or  shortly  before  the  31st  March  1873. 

In  the  year  1879  the  plaintiff  acquired  Shama  Sundari's  interest  in 
the  mortgaged  property,  and  on  the  6th  September  1882,  he  brought  a 
suit  against  Huri  Narain  and  twenty-eight  other  defendants  whom  he 
alleged  to  have  been  holding  possession  of  several  plots  of  the  property, 
claiming  by  purchase  and  otherwise  from  Huri  Narain.  He  stated  that 
they  ought  to  have  been  made  parties  to  the  foreclosure  case,  but  Shama 
Sundari  had  not  done  that ;  that  the  defendants  knew  of  the  mortgage  ; 
that  nothing  had  been  paid  on  account  of  the  mortgage  debt ;  and  that  the 
defendants  refused  to  pay.  He  prayed  an  order  for  payment,  and,  in 
default,  a  declaration  that  [699]  the  defendants  would  be  unable  to  redeem 
the  mortgaged  properties,  and  an  order  for  possession. 

(1)  10  M.I. A.  340.  (2)  S.D.A.  (1848),  354. 

(3)  6  W.R.  269=14  M.I.A.  144  =  8  B.L.R.  104.  (4)  6  W.R.  184. 

(5)  4  B.L.R.  389.  (6)   14  B.L.R.  87. 

(7)  7  C.L.R.  580  =  6  C.  566  (note).  (8)  6  C.  564  =  7  C.L.R.  583. 

(9)  13  B.L.R.  J05.  (10)   14  B.L.R.  315. 
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1889  Huri  Narain  has  not  made  any  defence  at  any  stage  of  the  suit.     Of 

FEB.  5.       the   other    defendants,    some   either    did    not  appear  or  did  not  put  in  any 

"    \  statement ;  one  pleaded  a  mistake  of  personal  identity,  and  the  eighteen,  be- 

sides  other  pleas,  contended  that  the  suit  was  barred  by  time.  Seventeen  of 

"ILt    them    stated    that   they   held   plots    purchased  of  Huri  Narain  at  various 

16  C.  693     dates,  ranging  from  November  1865  to  August  1866.     Some  of  them  stated 

(P.C.)=      as  to  their  own  plots,  that  Shama  Sundari  was  privy  to  the  purchases,  and 

16  LA.  85=   that  the  price  was  paid  to  her  agent  in    reduction    of   the   mortgage   debt. 

13Jn£lJui>t  ^u^   as   *ke    latest   of   these  alleged   transactions  was  in  August  1856,  the 

Sar  P~C  J    Difference  between  the  cases  of  these  defendants    need    not    be  considered. 

315.  '  '   One  defendant,    No.    29,    stated    that  he  had  purchased  two  plots  of  Huri 

Narain's  land,  one   in    February    1873    at   a    revenue    sale,  the   other    in 

December  1876  at  an  execution  sale.     This  defendant  stands  in  a  different 

position    from    the   others   as    regards   both   time   and    the   effect   of  the 

foreclosure  proceedings.     But  if  his  title  is  impeachable  at  all,  which  their 

Lordships   are    far    from    suggesting,  it  must  be  in  a  suit  properly  framed 

and  conducted  for  that  purpose. 

With  this  exception  of  No.  29,  for  whose  case  no  issue  was  framed, 
their  Lordships  do  not  intend  to  discuss  any  other  plea  than  that  of 
limitation.  Whether  the  plaintiff  really  acquired  Shama  Sundari's  inter- 
est ;  whether  the  defendants'  plots  are  or  are  not  included  in  the  mort- 
gage ;  whether  Shama  Sundari  was  privy  to  the  sale  by  Huri  Narain  ; 
whether  the  purchase-money  was  paid  on  account  of  the  mortgage  ; 
whether  the  purchasers  knew  of  the  mortgage  ;  whether  their  possession 
was  adverse  or  non-adverse  ;  all  these  questions  have  been  discussed,  but 
are  immaterial,  some  in  any  case,  and  the  others  if  the  suit  is  barred  by 
time. 

The  ruling  Act  is  No.  XV  of  1877,  and  the  question  is  whether  the 
case  falls  within  art.  135  or  147.  Article  135  provides  that  a  suit  by  a 
mortgagee  for  possession  of  immoveable  property  mortgaged,  shall  be  dis- 
missed if  instituted  after  twelve  years  from  the  time  when  the  mortgagor's 
right  to  possession  determines.  [700]  Article  147  provides  that  a  suit 
by  a  mortgagee  for  foreclosure  or  sale  shall  be  dismissed,  if  instituted 
after  60  years  from  the  time  when  the  money  secured  by  the  mortgage 
becomes  due. 

The  Subordinate  Judge  made  a  decree  against  all  the  defendants 
without  distinction,  for  payment,  and  on  default  for  foreclosure.  As 
regards  the  question  of  limitation,  his  grounds  were  as  follows  :  that  if 
the  foreclosure  proceedings  were  regular,  a  new  starting-point  of  time  was 
gained  in  February  or  March  1873  ;  but  if  they  were  irregular,  the 
mortgagee  possessed  only  an  inchoate  right  of  possession,  and  so  the 
mortgagor's  right  had  not  determined  ;  that  suits  for  foreclosure  were, 
under  the  Codes  of  1859  and  1877,  allowed  in  the  Bengal  Mofussil  ;  and 
that  the  plaintiff  had  a  right  to  bring  this  suit  quite  independently  of  the 
Transfer  of  Property  Act  of  1882.  These  reasons  lead  up  to  the  conclu- 
sion that  the  case  falls  within  art.  147,  which  allows  60  years  to  sue. 

From  this  decree,  sixteen  of  the  defendants  appealed  to  the  High 
Court.  The  Court  was  of  opinion  that  the  mortgagor's  right  to  posses- 
sion determined  on  the  17th  of  February  1866 ;  that  the  mort- 
gagee's right  to  bring  a  suit  for  possession  was  barred  on  the  17th 
February  1878 ;  that,  with  the  right  to  possession  was  lost  the  right  to 
take  foreclosure  proceedings  under  the  Regulation  of  1806  ;  and  that  suits 
for  foreclosure  were  then  unknown  in  the  Bengal  Mofussil.  They  therefore 
concluded  that  the  suit  was  barred  by  force  of  art.  135,  and  they  dismissed 
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it  against  all  the  defendants  except  Huri  Narain.     They  do   not   assign        1889 
their  reason  for  not  dismissing  it  against  Huri  Narain,  but  their  Lordships       FEB.  5. 

presume   the   reasons  to  be  that  as  against  him  they  took  the  suit  to  be  one        

for  possession,  founded  on  the  title  acquired  in    February   or    March    1873       PRIVY 
under  the  Regulation.     From  that  decree  the  plaintiff  appeals.  COUNCIL. 

All  the  defendants,  except  Huri  Narain  and  another,  are  made  parties     i6~C~693 
respondents  to  the  appeal.  No  one  has  appeared,  and  their  Lordships  have      (p  c  )  = 
not  had   the  advantage  of  hearing  argument  in  support  of  the  decree  ;  but  16  I. A.  85 
after  taking  time  to  consider,  their  Lordships  find  themselves  in  agreement  13  Ind<  Jur 
with  the  High  Court.  Sa 

The  inferences  of  fact  which  the  Court  is  bound  to  draw  from  the  ' 
evidence  or  the  omission  of  evidence  in  the  case  appear  to  [701]  their 
Lordships  to  be  as  follows :  the  foreclosure  was,  as  against  Huri  Narain, 
perfect  on  or  before  the  31st  March  1873  ;  the  purchasers  from  him  were 
not  served  with  notice  as  required  by  the  Regulation  ;  they  therefore 
remained  unaffected  by  the  proceedings,  and  the  relationship  of  mortgagee 
and  person  entitled  to  redeem  continued  to  subsist  between  Shama 
Sundari  and  them  ;  the  purchasers  have  continued  in  undisturbed  posses- 
sion since  the  time  of  their  respective  purchases ;  no  interest  has  ever 
been  paid  on  account  of  the  mortgage  debt ;  if  any  part  of  the  principal 
has  been  paid  in  respect  of  any  of  the  plots,  the  latest  payment  was  made 
in  August  1866 ;  therefore,  if  art.  135  is  the  one  applicable  to  the  case, 
the  twelve  years  there  allowed  ran  out  in  the  month  of  August  1878  at 
the  latest. 

In  order  to  succeed  then  the  plaintiff  must  show  that  art.  135  is 
wholly  inapplicable  to  his  case.  To  do  that,  it  is  contended  that  art.  135 
applies  only  to  those  cases  in  which  a  mortgagee  desires  to  take  possession 
in  that  character  ;  that  if  he  wishes  to  foreclose  he  may  do  so  within  the 
time  limited  byart.  147  ;  that  on  the  1st  July  1882,  the  right  to  maintain 
foreclosure  suits  was  conferred  on  Bengal  mortgagees  ;  and  that  the  Limi- 
tation Act  immediately  fastened  on  those  suits,  and  provided  60  years  as 
the  limit  for  them. 

To  this  argument  it  is  sufficient  for  the  present  case  to  answer  that 
in  the  year  1878,  when  no  suit  for  foreclosure  could  be  brought,  the  right 
of  Shama  Sundari  to  possession  was  wholly  extinguished,  and  the  title  of 
the  purchasers  under  Huri  Narain  freed  from  the  mortgage.  The  subse- 
quent creation  of  suits  for  foreclosure  could  not,  except  by  clear  enactment, 
revive  the  extinct  right,  and  in  effect  the  clear  enactment  in  the  other 
way,  for  s.  2,  cl.  (c),  of  the  Transfer  Act  says  that  nothing  therein  shall 
affect  "  any  right  or  liability  arising  out  of  a  legal  relation  constituted 
before  this  Act  comes  into  force,  or  any  relief  in  respect  of  such  right  or 
liability."  Their  Lordships  consider  that,  within  the  meaning  of  this 
section,  the  rights  of  the  purchasers  to  unencumbered  ownerships  of  their 
plots  have  arisen  out  of  the  legal  relations  between  them  and  Huri  Narain 
and  Shama  Sundari. 

[702]  It  is  therefore  unnecessary  to  discuss  what  has  been  so  much 
urged  at  the  bar,  viz.,  the  effect  to  be  attributed  to  art.  147,  a  provision 
which  appeared  for  the  first  time  in  the  Act  of  1877. 

The  result  is  that  the  High  Court  decree  is  right,  and  should  be  affirm- 
ed, and  the  appeal  dismissed.  Their  Lordships  will  humbly  advise  Her 
Majesty  to  this  effect. 

Appeal  dismissed. 

Solicitors  for  the  appellant  :  Messrs.  T.  L.  Wilson  &•  Co. 
c.  B. 
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Before  Sir   W.  Comer  Pet  her  am,  Kt.,  Chief  Justice,  and 
Mr.  Jiistice  Trevelyan. 


MACKENZIE    LYALL   &  Co.  v.  CHAMROO  SINGH  &  Co. 
[15th  June,   1889.] 


16  C.  702.    Sale  by  auction — Auctioneers — Agent  bidding   "  kutcha   pacca" — Usage  of  trade — 
Custom — Condition  of  sale. 

An  agent  of  the  defendants  made,  at  an  auction  sale,  a  bid  for  certain  goods  : 
this  bid  was  not  at  the  time  accepted  by  the  auctioneers,  but  was  referred  to  the 
owners  of  the  goods  for  approval  and  sanction,  the  agent  agreeing  to  such 
reference.  The  conditions  of  sale  contained  no  clause  stipulating  for  such 
procedure. 

Previous  to  any  reply  being  received  by  the  auctioneers  from  their  principals, 
the  principals  of  the  agent  bidding  refused  to  acknowledge  the  bid  of  their  agent. 

In  a  suit  brought  by  the  auctioneers  to  recover  a  loss  on  a  re-sale  of  the  goods, 
the  plaintiffs  set  up  a  usage  of  trade,  whereby  it  was  alleged  that  the  bidder  at 
such  a  sale  was  not  at  liberty  to  withdraw  his  bid  until  a  reasonable  time  had 
been  allowed  for  the  auctioneers  to  refer  the  bid  to  the  owner  of  the  goods.  The 
only  evidence  on  this  point  was  that  of  an  assistant  to  the  firm  of  the  plaintiffs, 
who  stated  "  that  such  an  arrangement  had  never  been  repudiated  :  "  Held,  that 
the  conditions  of  sale  containing  no  clause  to  the  effect  of  the  usage  claimed,  and 
there  being  no  sufficient  evidence  that  the  usage  was  so  universal  as  to  become 
part  of  the  contract  by  operation  of  law,  there  was  no  contract  between  the 
parties,  and  therefore  that  no  suit  would  lie. 

[R.,  18  C.L.J.  53  =  19  Ind.  Gas.  904  (906).] 

ON  the  5th  November  1888,  Messrs.  Mackenzie,  Lyall  and  Co., 
auctioneers,  put  up  for  sale,  under  their  usual  conditions  of  sale,  certain 
cases  of  zanella  cloth. 

[703]  F°r  lots  287  and  288,  two  cases  of  zanella  cloth,  one  Kartick 
Singh,  an  agent  of  the  defendants,  made  a  bid  of  seven  annas  per  yard  ; 
for  lots  289  and  290  of  the  same  cloth,  he  made  a  bid  of  six  annas  per 
yard. 

At  the  time  of  making  the  above  bids,  Kartick  Singh  was  informed 
by  the  auctioneers,  who  did  not  actually  knock  down  the  goods  to  him, 
that  his  bids  were  accepted  "  kutcha-pucca  "  and  that  he  would  be  inform- 
ed later  on,  if  his  offer  was  accepted,  and  to  this  he  replied  :  "  All  right, 
when  it  is  made  pucca,  inform  us."  At  the  trial  a  "  kutcha-pucca  "  bid  was 
explained  as  being  equivalent  to  a  "  firm  offer,"  and  it  was  stated  that,  by 
the  custom  of  trade,  a  man  who  makes  a  "  firm  offer  "  is  bound  not  to 
withdraw  it  at  least  till  a  reasonable  time,  say  two  or  three  days,  has 
elapsed  for  its  acceptance,  the  auctioneers  meanwhile  undertaking  to  sub- 
mit the  offer  to  their  principals.  The  only  evidence,  however,  given  on 
this  point  was  that  given  by  an  assistant  in  the  plaintiffs'  firm,  who  stated 
that  such  an  arrangement  had  never  been  repudiated. 

On  6th  November,  Messrs.  Mackenzie,  Lyall  &  Co.  received  a 
letter  from  the  defendants,  the  principals  of  Kartic  Singh,  repudiating  the 
contract  on  the  ground  that  Kartick  Singh  had  no  authority  to  bid  for  the 
goods  on  their  behalf.  On  the  7th  November,  the  plaintiffs  having  heard 
from  their  principals,  wrote  to  the  defendants,  informing  them  that  their 
offer  had  been  accepted.  The  defendants  however  refused  to  take  delivery 

*  Small  Cause  Court  Reference  No.  3  of  1889,  made  by  G.  C.  Sconce,  Esq.,  Chief 
Judge  of  the  Court  of  Small  Causes,  Calcutta,  dated  the  9th  of  April  1889. 
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of  any  of  the  goods,  although  requested  so  to  do.  The  goods  were  therefore 
put  up  again  for  sale  on  the  defendants'  account,  the  price  fetched  at  such 
re-sale  showing  a  loss  of  Rs.  1,003-8-6  and  after  a  request  for  payment  of 
this  amount,  Messrs.  Mackenzie,  Lyall  and  Co.  sued  Chumroo  Singh  and 
Co.  in  the  Court  of  Small  Causes  for  the  balance  due.  The  conditions  of 
sale  made  no  reference  to  "  kutcha  pucca  "  bids,  nor  contained  any  clause 
stipulating  for  the  procedure  relied  on. 

The  learned  Chief  Judge  found  that  the  custom  relied  on  by  the 
defendants,  if  it  existed,  was  unreasonable  ;  and  on  the  question  of  the 
repudiation  of  the  contracts  by  the  defendants,  he  found  that  Kartick 
Singh  was  the  defendants'  agent,  having  authority  to  bid  at  the  sales  ; 
that  the  repudiation  or  withdrawal  by  the  defendants  of  the  bid  made 
by  them,  being  prior  in  point  of  [704]  time  to  the  acceptance  of  such 
bid  by  the  plaintiffs,  the  defendants  were  not  liable.  He  therefore  dis- 
missed the  suit,  but  at  the  request  of  the  pleader  for  the  plaintiffs  made  his 
judgment  contingent  on  the  opinion  of  the  High  Court  as  to  whether  or 
not  the  defendants  were  liable,  notwithstanding  their  repudiation  of  the 
bid  before  acceptance  of  the  bid  by  the  plaintiffs  was  communicated  to 
them. 

On  the  hearing  of  the  reference.  , 

Mr.  Acwovth,  for  the  plaintiffs,  referred  to  Pollock  on  Contracts  (4th 
Edition),  p.  24. 

Mr.  Bonnerjee  and  Mr.  Garth  for  the  defendants,  were  not  called 
upon. 

OPINION. 

The  opinion  of  the  Court  (PETHERAM,  C.  J.,  and  TREVELYAN,  J.) 
was  delivered  by 

PETHERAM,  C.  J. — The  question  in  this  case  is,  whether  there  was  any 
contract  between  the  parties. 

The  plaintiffs  in  this  case  are  auctioneers  carrying  on  business  in  this 
city,  and  the  defendants  are  merchants,  and  on  some  day  the  plaintiffs 
published  an  advertisement  of  the  goods  they  had  to  sell,  and  they  also 
published  the  conditions  of  sale.  On  the  occasion  of  this  sale,  an  agent  of 
the  defendants  attended  the  sale  and  bid  for  certain  lots,  and  the  auctioneer 
who  held  the  sale  did  not  knock  down  the  lots,  but  intimated  to  the 
bidder  that  his  bid  was  accepted  kutcha-pueca. 

Now,  the  first  thing  that  occurs  to  one  to  do  is  to  look  at  the 
conditions  of  sale  to  ascertain  whether  there  are  any  conditions  which 
deal  with  an  intimation  of  this  kind,  and  we  find  that  there  are  not.  The 
plaintiffs  say  that,  by  the  custom  of  the  sale  room,  an  intimation  of  this 
kind  is  an  intimation  that  the  goods  were  put  up  by  them  for  sale, 
subject  to  a  reference  to  the  owners  of  the  goods  if,  I  suppose,  the  bids 
are  below  a  certain  amount.  What  they  undertake  to  do  is,  they 
undertake  to  submit  the  bid  to  the  owners  within  a  certain  time, 
but  until  it  has  been  so  submitted  there  can  be  no  acceptance  of  the  bid. 
In  this  case,  the  defendants  withdrew  the  bids  or  repudiated  the  bids, 
or  at  all  events  they  wrote  to  the  auctioneers  intimating  that  they  did  not 
intend  to  purchase  the  goods.  In  an  [705]  ordinary  sense,  it  is 
clear  that  a  bid  made  at  auction  can  be  retracted  before  it  has  been  accept- 
ed, the  reason  being  that  until  the  goods  are  knocked  down  there  is  no 
contract  with  any  one.  He  who  makes  the  offer  may  withdraw  unless  he 
is  under  a  contract  not  to  do  it,  because  until  it  is  accepted  there  is  no  con- 
tract between  the  parties.  The  defendants  having  withdrawn  the  bids 
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before  they  were  accepted,  it  is  clear  there  was  no  contract  of  sale.  Mr. 
Acworth  admits  that  what  took  place  could  not  amount  to  a  contract  of 
sale,  but  he  contends  that  there  is,  by  the  custom  of  these  sale  rooms,  an 
implied  agreement,  or  an  agreement  by  the  bidder  that,  in  consideration  of 
the  agreement  by  the  auctioneers  to  submit  the  offer  to  their  principals, 
the  bidder  promises  not  to  retract  his  bid  until  it  has  been  either  accepted 
or  refused.  It  may  be  that  that  very  often  takes  place.  There  is  no  evidence 
to  show  that  there  was  such  a  contract  in  this  case.  Indeed  the  evidence  is 
the  other  way,  because  if  it  were  part  of  each  contract,  you  would 
expect  to  find  it  mentioned  in  the  conditions  of  sale,  but  the  auctioneers 
do  not  place  anything  of  the  kind  in  the  conditions  of  sale.  Then,  is 
there  any  evidence  that  there  was  so  universal  a  custom  as  to  become 
part  of  the  contract  by  operation  of  law  ?  There  is  no  evidence  of  that 
kind.  The  only  evidence  given  on  the  subject  is  the  evidence  of  one  of 
the  assistants  in  the  sale  room,  that  such  an  arrangement  had  never  been 
repudiated.  That  in  my  opinion  is  absolutely  insufficient  to  establish  a 
custom  of  this  kind,  and  I  think,  therefore,  that,  under  these  circum- 
stances, there  was  no  contract,  and  there  being  no  contract  there  could  be 
no  breach  and  no  cause  of  action,  and  the  learned  Judge  of  the  Small  Cause 
Court  was  right  in  dismissing  the  suit  so  far  as  the  goods  were  concerned. 

I  think  it  right  to  add  that  if  any  persons  in  the  position  of  auction- 
eers wish  to  incorporate  any  such  special  arrangements  as  this  in  their 
contracts,  it  ought  at  least  to  be  made  a  portion  of  the  conditions  on 
which  they  sell. 

In  the  result,  the  questions  referred  to  us  will  be  answered  in  the 
negative. 

T.  A.  P. 


16  C.  706. 

[706]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Tottenham  and  Mr.  Justice  Banerjee. 


SURYA  KANT  ACHARYA  BAHADUR  (Defendant)  v.  HEMANT 
KUMARI  DEVI  (Plaintiff):''      [18th  June,  1889.] 

Land  Registration  Act  (Bengal  Act  VII  of  1876).  s.  78 — Suit  for  rent  by  unregister- 
ed proprietor — Application  for  registration  as  proprietor. 

Sec' ion  78  of  the  Land  Registration  Act,  1876,  precludes  a  p?rson  claiming  as 
proprietor  from  suing  a  tenant  for  rent  until  his  name  has  been  actually 
registered  as  such  under  the  Act.  A  mere  application  to  be  registered  is  not 
sufficient  for  the  purpose. 

£Diss.,  2  C.W.N.  493  (496)  ;  Appl.,  25  C.  717  (718)  ;  R.,  26  C.  712  (713).] 

THIS  was  an  appeal  against  a  decree  for  arrears  of  rent  obtained  by 
the  respondent  Rani  Hemant  Kumari  Devi,  as  Zemindar,  against  the 
appellant  Raja  Surya  Kant  Acharya,  as  the  holder  of  a  tenure  in  her 
Zemindari. 

On  the  23rd  Bhadro,  1294  (13th  September  1887)  Rani  Hemant 
Kumari  brought  a  suit  to  recover  from  Raja  Surya  Kant  Acharya  the 
arrears  of  rent,  and  road  and  other  cesses,  for  the  years  1292  and  1293  (1885 

*  Appeal  from  Original  Decree.  No.  62  of  1888.  against  the  decree  of  Baboo  Kali 
Churn  Ghosal,  Officiating  Subordinate  Judge  of  Mymensingh,  dated  the  9th  of  January 
1888. 
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and  1886).  The  plaintiff  was  the  widow  of  the  late  Raja  Jotindro  Narain 
Roy,  and  as  such  claimed  the  whole  of  his  estate,  and  to  have  come  into 
possession  upon  the  death  of  Rani  Sarat  Sundari  Devi,  the  mother  of  the 
late  Raja  and  the  executrix  of  his  will.  On  the  16th  Pous  1294  (30th 
December  1887),  subsequently  to  the  institution  of  her  suit,  the  plaintiff 
applied  for  the  registration  of  her  name  as  proprietor  of  the  estate  of  her 
late  husband  under  the  Land  Registration  Act  (Bengal  Act  VII  of  1876). 

Several  objections,  more  or  less  technical,  were  taken  to  the  suit  by 
the  defendant,  all  of  which  the  Subordinate  Judge  overruled,  giving  the 
plaintiff  a  decree  for  a  portion  of  her  claim.  The  only  objection  material 
to  this  report  was  whether  the  plaintiff  could  recover  rent  from  the 
defendant  inasmuch  as  her  name  had  not  been  registered  under  the 
Land  Registration  Act,  [707]  1876.  Regarding  this  objection  the 
Subordinate  Judge  observed :  "  There  is  no  doubt  whatever  as  to  the 
plaintiff's  right  to  receive  rent  from  the  defendant,  for  the  latter  has 
already  deposited  rent  to  her  credit.  Then  plaintiff  has  very  recently 
succeeded  to  her  zemindari,  and  she  has,  as  will  be  seen  from  the  copy  of 
the  petition  (Exhibit  III),  filed  on  her  behalf,  already  applied  under  the 
Land  Registration  Act  for  the  registration  of  her  name.  I  see  no  valid 
objection  why  she  should  not  be  allowed  to  sue  for  the  rents  claimed.  It 
is  true  that  her  name  has  not  been  registered  as  yet,  but  it  may  take  a 
good  deal  of  time  to  have  that  effected,  and  is  the  plaintiff  on  that  account 
to  allow  her  claim  for  rent  to  be  barred  ?  I  think  not,  when  the  plaint- 
iff's title  is  not  denied.  I  suppose  her  application  for  the  registration  of 
her  name  is  quite  sufficient  to  satisfy  the  requirements  of  law."  Accord- 
ingly the  Subordinate  Judge  decidsd  this  objection  against  the  defendant. 
The  defendant  appealed  to  the  High  Court. 

Baboo  Jogesh  Chunder  Roy,  for  the  appellant. 

Baboos  Sveenath  Das  and  Kishori  Lai  Sircar,  for  the  respondent. 

The  judgment  of  the  High  Court  (TOTTENHAM  and  BANERJEE,  JJ.) 
was  as  follows  : — 

JUDGMENT. 

This  is  an  appeal  against  a  decree  for  arrears  of  rent  obtained  by  the 
respondent  as  zemindar  against  the  appellant  as  holder  of  a  tenure  in  her 
zemindari. 

The  plaintiff,  respondent,  claimed  the  whole  of  the  estate  as  widow  of 
the  late  Raja  Jotindro  Narain  Roy,  and  to  have  come  into  possession  upon 
the  death  of  Rani  Sarat  Sundari  Devi,  who  was  the  executrix  under  the 
will  of  the  late  Raja.  It  is  not  quite  clear  upon  the  pleadings  on  what 
date  the  plaintiff  succeeded  to  possession,  but  it  must  have  been  either  at 
the  extreme  end  of  the  year  1292  or  some  time  in  1293. 

The  Court  below  overruling  several  objections,  more  or  less  technical, 
taken  by  the  defendant,  gave  the  plaintiff  a  decree. 

The  same  objections  have  been  urged  in  the  appeal  before  us  ;  and 
we  are  forced  to  the  conclusion,  we  must  say  somewhat  unwillingly,  that 
as  to  one  of  these  objections,  technical  as  it  is,  the  appellant  is 
entitled  to  succeed.  That  objection  is  that  when  this  suit  was  brought 
and  when  the  decree  was  passed,  the  [708]  plaintiff  was  not  registered 
under  the  Bengal  Council  Act  VII  of  1.876.  The  lower  Court  got  over 
this  objection  by  saying  that  it  appeared  that,  before  the  suit  was  decided, 
the  plaintiff  had  made  an  application  to  have  her  name  registered,  and 
that  that  might,  in  the  Subordinate  Judge's  opinion,  be  taken  as  quite  suffi- 
cient to  satisfy  the  requirements  of  the  law.  The  law  says  in  s.  78  : — "  No 
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1889        person  shall    be  bound  to  pay  rent  to  any  person   claiming  such    rent  as 
JUNE  18.      proprietor  or  manager,  &c.,  unless   the  name   of  such  claimant  shall    have 
.  been  registered  under  this  Act."     It  seems  to  us  quite  clear  that  the  lower 

Court  is    wrong  in   supposing  that  an  application    to  be    registered   is    the 
same   in   effect  as   having  been    registered :    for,    if  an   application  to    be 

registered  is  the  same  in  effect  as  having  been   registered,  -then  in    respect 

16  C.  706.  °f  every  estate,  there  might  be  half-a-dozen  claimants  suing  at  the  same 
time ;  and  one  of  the  objects  of  the  law  is  that  tenants  should  not  be 
harassed  by  suits  for  rent  by  landlords  who  have  no  title  thereto.  The 
words  of  the  law  appear  to  us  clearly  to  require  before  a  person  sues  for 
rent,  claiming  as  proprietor,  that  such  person  must  be  registered  under  the 
Act ;  for  if  a  tenant  is  not  bound  to  pay  rent  to  an  unregistered  proprietor, 
he  is  not  liable,  we  think,  to  be  sued  for  it. 

This  observation  has  been  made  before  in  a  similar  case  before  this 
Court.  The  decision,  which  has  been  cited,  is  Dhoronidhur  Sen  v.  Wajid- 
unnissa Khatoon  (1),  decided  on  the  10th  January  1888.  If  the  law  tells 
a  tenant  that  he  is  not  bound  to  pay  any  [709]  person  who  is  unregistered, 
it  follows  that  it  was  not  intended  that  an  unregistered  person  should  be 
able  to  sue  him,  not  only  to  recover  the  amount  of  rent,  but  also  the  costs 
and  possibly  damages  for  non-payment. 


16   C.  708-N. 

1  (Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and  Mr.  Justice  Tottenham. 

DHORONIDHUR  SEN  AND  OTHERS  (Defendants)  v.  WAJIDUNNISSA 

KHATOON  (Plaintiff).* 

[10th  January,  1888. J 

Land  Registration  Act  (Bengal  Act  VI I  of  1876),  s.  78 — Suit  for  rent  by  unregister- 
ed proprietor. 

It  is  a  condition  precedent  under  s,  78  of  the  Land  Registration  Act,  1876,  that 
a  person  must  be  registered  as  proprietor  or  manager  before  he  can  bring  a  suit 
for  arrears  of  rent. 

[Diss.,  26  C.  712  (713)  ;  Appr.,  16  C.  706  ;  D.,  23  C.  87  (F.B.).] 

SUIT  for  arrears  of  rent. 

The  facts  of  this  case  are  sufficiently  set  out  in  the  judgment  of  Tottenham,  J. 

[709]  The  Advocate-General  (Sir  Charles  Paul)  and  Baboo  Golap  Chunder  Sir- 
kar,  for  the  appellants. 

Baboo  Mohesh  Chunder  Chowdhry  and  Baboo  Jogesh  Chunder  Roy,  for  the  res- 
pondents. 

The  following  judgments  were  delivered  by  the  High  Court  (PETHERAM,  C.J., 
and  TOTTENHAM,  J.)  : — 

JUDGMENTS. 

TOTTENHAM,  J. — This  was  a  suit  brought  to  recover  the  rent  of  a  patni.  It  was 
brought  against  nine  persons  upon  the  ground  that  they  being  a  joint  family  were  all 
joint  owners  of  the  patni. 

The  patni  is  registered  in  the  plaintiff's  books  in  the  name  of  the  defendant  No.  1 
only,  Dhoronidhur  Sen,  who  had  purchased  it  at  an  auction  sale  under  Regulation  VII 
of  1819  in  the  year  1873.  The  plaintiff  alleges  herself  to  be  the  matwali  of  the  estate 
to  which  this  patni  belongs.  The  estate  is  said  to  have  been  created  a  waqf  by  one 
Hafizunnissa.  and  Hafizunnissa  is  said  to  have  constituted  herself  the  first  matwali, 
and  afterwards,  in  the  month  of  Cheit  1294  to  have  appointed  the  present  plaintiff 
Wajidunnissa,  matwali  in  her  stead.  Wajidunnissa  therefore  brought  this  suit  to 
recover  the  patni  rent  for  the  years  from  1289  to  1292. 

The  objections  taken  in  the  defences  were  :  first,  that  the  plaintiff,  not  being  regis- 
tered as  a  manager  or  proprietor  under  Bengal  Act  VII  of  1876  was  not  competent  to 

*  Appeal  from  Original  Decree,  No.  268  of  1886,  against  the  decree  of  Baboo 
Parbali  Coomar  Mitter,  Subordinate  Judge  of  Je&sore,  dated  the  25th  June  1886. 
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[710]   In   the  present    case,    there  appears  to    be   really  no   question 
that   the  plaintiff  was  entitled,  as    widow  of   her  late   husband,  to   receive     JUNE  18. 


sue  for  the  rent  at  all.  It  was  also  contended  that  only  one  of  the  defendants. 
Dhoronidhur  was  liable  to  pay  the  rent,  he  being  the  sole  patnidar,  the  other  defendants 
having  no  concern  with  it,  that  is  to  say,  not  being  liable  for  the  'rent  by  any  agreement 
between  themselves  and  the  plaintiff.  Another  plea  was  added  on  the  part  of  Dhoro- 
nidhur that,  as  regards  a  great  portion  of  the  claim,  payment  had  been  made. 

The  lower  Courts  decided  all  the  points  in  favour  of  the  plaintiff,  except  as  to  the 
sum  of  Rs.  100,  for  which  the  Court  gave  credit  to  the  defendants  in  diminution  of  the 
amount  of  the  claim.  The  defendants  have  appealed,  and  the  same  objections  have 
been  repeated  in  this  Court. 

It  appears  to  us  that  the  first  objection  is  fatal  to  the  suit,  the  objection,  namely, 
that  the  plaintiff,  not  having  been  registered  under  Bengal  Act  VII  of  1876  at  the  time 
the  suit  was  filed,  was  not  competent  to  institute  it.  It  is  true  that  during  the  pen- 
dency of  the  suits  and  before  the  decree  was  made,  she  had  got  herself  registered,  but 
s.  78  of  the  Act  provides  that  "  no  person  shall  be  bound  to  pay  rent  to  any  person 
claiming  rent  as  proprietor  or  manager  of  an  estate  or  revenue-free  property,  in  respect 
of  which  he  is  required  by  this  Act  to  cause  his  name  to  be  registered,  or  his  mortgagee, 
unless  the  [710]  name  of  such  claimant  shall  have  been  registered  under  this  Act."  It 
seems  to  follow  from  the  fact  that  no  person  is  bound  to  pay  rent  to  such  person  that 
such  person  is  not  competent  to  sue  him  until  registered. 

For  the  respondent,  it  has  been  contended  by  Baboo  Mohesh  Chunder  Chowdhry 
that  this  objection,  if  valid  at  all,  could  only  apply  to  the  rent  accruing  due  subsequent 
to  the  death  of  the  previous  matwalli.  He  contends  that,  as  regards  the  rents  previously 
due,  they  were  assigned  to  the  present  plaintiff  under  the  deed  by  which  she  was  creat- 
ed matwalli. 

The  contention  appears  to  us  to  be  fallacious,  inasmuch  as  the  rents  which  accrued 
due  in  the  lifetime  of  Hafizunnissa  were,  upon  the  plaintiff 's  own  showing,  not  due  to 
her,  but  to  the  waqf  estate  ;  and  the  present  plaintiff's  position  is  not  that  of  an 
assignee  from  Hafizunnissa,  but  of  a  manager  recovering  the  debts  due  to  the  estate. 
The  section  of  Bengal  Act  VII  of  1876  appears  to  me  to  apply  equally  to  both  kinds  of 
arrears,  those  due  before  and  those  accruing  due  after  the  incumbency  of  Hafizunnissa. 
We  think  therefore  that  this  suit  should  have  been  dismissed  on  this  ground*. 

In  this  view,  it  is  not  necessary  that  we  should  determine  the  other  objection, 
whether  the  plaintiff  is  entitled  to  sue  all  the  defendants  or  not,  the  question  being 
whether  they  are  all  proprietors  of  the  patni  or  only  Dhoronidhur.  But  we  may 
observe  that,  in  the  state  of  the  evidence  on  the  present,  record,  we  should  not  be 
prepared  to  hold  that  the  plaintiff  is  entitled  to  recover  a  decree  from  them  all.  We 
think  that  the  evidence  adduced  by  the  plaintiff  does  not  show  that  they  are  all 
holders  of  the  patni,  The  presumption  of  law  that  because  the  family  was  generally 
joint,  the  purchase-money  for  the  patni  must  have  come  from  joint  funds,  is  not  we 
think  by  itself  sufficient  to  override  the  facts  disclosed  by  the  documents  of  title  under 
which  Dhoronidhur  is  the  registered  patnidar,  and  in  the  Court  below,  the  issue 
whether  or  not  the  patni  was  acquired  by  joint  funds  was  not  distinctly  raised  between 
the  parties. 

However  that  may  be,  we  think  that,  for  the  reasons  given  above,  the  present 
suit  must  be  dismissed.  The  plaintiff  being  now  the  registered  manager  or  owner 
will  be  at  liberty,  if  he  thinks  fit,  to  bring  a  fresh  suit  in  which  all  these  questions 
could  be  fully  decided  between  the  parties. 

As  the  lower  Court  ought  not  to  have  tried  this  suit  at  all,  none  of  its  findings 
can  have  binding  effect. 

PETHERAM,  C.  J. — With  reference  to  the  liability  of  all  the  defendants  jointly 
in  this  case,  all  that  we  say  is  that,  as  the  record  at  present  stands,  we  do  not 
[711]  think  there  is  sufficient  evidence  to  charge  them  all  jointly.  Whether  it  "would  be 
or  is  possible,  or  whether  it  is  the  fact  and  could  be  proved  by  any  other  evidence,  that 
the  whole  of  this  joint  family  are  in  possession  of  the  patni  is  a  different  matter,  but 
as  the  record  at  present  stands,  we  do  not  think  there  is  sufficient  evidence  to  support 
the  finding  of  the  learned  Judge,  but  we  decree  this  appeal  on  the  ground  that  the 
plaintiff  cannot  sustain  this  suit  by  reason  of  her  not  having  been  the  registered  pro- 
prietor at  the  time  when  the  suit  was  brought,  and  by  reason  of  the  provisions  of  s.  78 
of  Bengal  Act  VII  of  1876.  We  express  no  opinion  whatever  as  to  any  finding  of  the 
learned  Judge  with  reference  to  the  joint  liability  of  the  defendants  except  we  think 
that  the  evidence  at  present  on  the  record  is  not  sufficient  to  sustain  it.  The  appeal 
•will  be  decreed  with  costa.  ... 
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Appeal  decreed. 
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1889        the    rent  payable  by  the  defendant    ;  and  probably  if  the  rent  claimed  had 
JUNE  18.     not    been  at  an  enhanced    rate,  the  present   objection  would  not   have  been 
.  taken.     As  it  has  been  taken,  we  think  we  are  bound  by  law  to  give  effect 

to  it. 

LATE 

CIVIL.  [711]  The  result  is  that  that  portion   of  the  plaintiff's  suit,    in  respect 
'       of  which  this  appeal  has  been  preferred,  must  be  dismissed. 

16  C.  706.  Tne  appellant  will  be  entitled  to  his   costs  in  this  Court   on  the  sum  at 

which  this  appeal  is  valued,    and  in  the  lower    Court   on  the  whole  amount 
claimed  by  the  plaintiff. 

c.  D.  P.  Appeal  allowed. 


16  C.  711. 

APPELLATE  CIVIL. 

Before   Mr.  Justice  Tottenham   and,  MY.  Justice  Banerjee. 

G.  CHISHOLM  (Defendant)  v.  GOPAL  CHUNDER  SURMA  (Plaintiff)* 
[14th    June,    1889.] 

Set-off— Cross-demand  arising  out  of  the  same   transaction — Civil  Procedure  Code 
(Act  XIV  of   1882),  s.  111. 

When  the  defence  raises  a  cross-demand  which  is  found  to  arise  out  of  the 
same  transaction  as,  and  is  connected  in  its  nature  with,  the  plaintiff's  suit, 
the  defendant  is  entitled  to  have  an  adjudication  of  it,  although  it  may  not 
amount  to  a  set-off  under  s.  Ill  of  the  Civil  Procedure  Code. 

Bhagbat  Panda  v.  Bamdeb  Panda  .(I)  relied  on  ;  Clark  v.  Ruthnavaloo 
Chetti  (2)  referred  to. 

[R.,  15  A.  9  (11)  =  (1892)  A.W.N.  115;  21  B.  126  (135)  ;  (1899)  A.  W.  N.  143  ;  8  C.W.N. 
174  (177);  17  C.W.N.  1060*19  Ind.  Cas.  901  (903)=  19  C.L.J.  152  ;  D.,  11 
C.W.N.  215  (216).] 

SUIT  for  the  recovery  of  arrears  of  salary. 

The  defendant,  who  was  the  Agent  of  the  Rivers  Steam  Navigation 
Company  at  Behali,  on  the  28th  November  1882,  [712]  appointed  the 
plaintiff  his  mohurir  at  the  Steamer  Ghat  on  a  salary  of  Rs.  40  per  mensem. 
The  plaintiff  was  at  first  allowed  the  services  of  three  chowkidars  on  Rs.  6 
per  mensem  each,  but  in  March  1883  this  number  was  reduced  to  two  by 
the  defendant.  In  July  1884  the  plaintiff  tendered  his  resignation,  and  on 
the  1st  September  following  was  relieved  of  his  duties.  After  repeated 
demands  for  payment,  the  plaintiff  brought  this  suit  to  recover  the  sum  of 
Rs.  890  which  he  claimed  on  account  of  arrears  of  his  salary  and  the 
wages  of  the  chowkidars  up  to  the  end  of  August  1884,  after  giving  credit 
to  the  defendant  for  various  sums  of  money  amounting  to  Rs.  204  paid 
from  time  to  time. 

The  defendant  contended  that  on  account  of  goods  and  property 
damaged,  lost,  or  not  accounted  for  by  the  plaintiff,  he  was  entitled  to  set- 
off  the  sum  of  Rs.  624-6-3  made  up  of  the  following  items. 

*  Appeal  from  Appellate  Decree,  No.  1474  of  1888,  against  the  decree  of 
H.  Luttman- Johnson,  Esq.,  Judge  of  the  Assam  Valley  Districts,  dated  the  8th  of  May 
1888,  affirming  the  decree  of  Baboo  Madhub  Chunder  Bardolia,  Munsif  of  Teijpur, 
dated  the  31st  January  1887. 

(1)  11C.  557.  (2)  2  M.H.C.  296. 
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(1)  Tea-lead,     damaged    through    plaintiff's     negli- 

gence, value 

(2)  A    boat   lost    while  in   charge   of   the    plaintiff, 

value 

(3)  Timber  in  plaintiffs  charge    not   accounted  for, 

value 

(4)  Kayah's  stores  received  from  steamer  and   not 

delivered  or  accounted  for,  value 

(5)  Advance    paid    when    plaintiff   was   serving   as 

Garden  Mohurir 

(6)  Freight  on  goods  landed  from  steamer  realized, 

but  not  paid  to  defendant 

(7)  Amount    received   from    the  Steam    Navigation 

Company  on  account  of  salary 

Total  Rs. 


16  Gal.  713 

Rs.  As.  P. 

188     0  0 

50    0  0 

138    0  0 

84  12  0 

25  15  0 

7  11  3 

130     0  0 

624    6  3 


As  regards  the  last  item  the  defendant  alleged  that  the  plaintiff  had 
received  this  sum  of  money  from  the  Rivers  Steam  Navigation  Company 
on  account  of  his  salary  in  addition  to  the  sum  of  Rs.  204  which  the 
plaintiff  admitted  had  been  paid  to  him  on  the  same  account  by  the 
defendant. 

[713]  Both  the  Extra  Assistant  Commissioner  of  Tejpur  and  the 
Judge  of  Assam  on  appeal  decreed  the  plaintiffs  claim  in  full,  holding 
that  inasmuch  as  the  items  claimed  as  set-off  were  not  ascertained  sums 
of  money  within  the  meaning  of  s.  Ill  of  the  Civil  Procedure  Code,  they 
could  not  be  set-off  against  the  plaintiff's  claim.  The  defendant  appealed 
to  the  High  Court. 

Baboo  Pran  Nath  Pandit,  for  the  appellant. 

Baboo  Jogendra  Nath  Ghose,  for  the  respondent. 

The  judgment  of  the  High  Court  (TOTTENHAM  and  BANERJEE,  JJ.) 
was  as  follows  : — 

JUDGMENT. 

This  appeal  has  been  preferred  by  the  defendant  in  a  suit  brought 
against  him  by  the  plaintiff  to  recover  arrears  of  salary.  The  defendant 
disputed  the  amount  due.  In  his  written  statement  he  has  set  out  a 
number  of  items  for  which  he  claimed  credit ;  and  the  total  of  which,  if 
allowed,  would  reduce  the  plaintiff's  claim  by  Rs.  624  odd. 

Both  the  Courts  below  decreed  the  plaintiff's  claim  in  full,  holding 
that  none  of  the  items  set  out  by  the  defendant  in  his  defence  came 
within  the  scope  of  s.  Ill  of  the  Code  of  Civil  Procedure  and  could  not 
be  claimed  as  a  set-off.  Against  this  decision  the  present  appeal  has  been 
brought.  As  regards  most  of  the  items  set  out  by  the  defendant  we 
concur  with  the  lower  Court  in  thinking  that  they  do  not  come  within 
the  scope  of  s.  Ill,  for  most  of  them  are  not  ascertained  amounts  due 
by  the  plaintiff.  It  is  true  that  they  are  all  specified  amounts,  but 
specified  amounts  are  not  necessarily  ascertained  debts.  As  regards,  how- 
ever, one  of  the  items,  it  was  not  pleaded  as  a  set-off,  but  it  was  alleged 
to  be  payment  on  account  of  salary  for  which  the  suit  is  brought.  The 
plaintiff  has  given  credit  for  Rs.  204,  as  having  been  paid  from  time  to 
time.  The  defendant  pleaded  a  further  payment  of  Rs.  130.  That  pay- 
ment he  did  not  allege  to  have  been  made  personally  to  the  plaintiff,  but 
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1889       he  alleged    that  the  plaintiff  had  received    it  from  the   Steamer    Company 
JUNE  H.      whose   servant    the   defendant  was,  and  which  was  in  a  sense,  therefore, 

employer  of  the  plaintiff  also,    although  it  may  be  that  the  defendant    had 

APPEL-  empioyed  the  plaintiff  without  any  reference  to  the  Steamer  Company. 
i"ATE  Be  that  as  it  may,  if  the  plaintiff  actually  received  Rs.  130  [714]  from  the 
CIVIL.  Steamer  Company  on  account  of  monthly  salary,  that  amount  will  have 
16~C~~711  to  De  crecnted  in  tne  present  suit.  At  all  events  the  Court  should  have 
enquired  into  this  item  and  not  treated  it  as  a  claim  to  set-off,  under 
s.  Ill  of  the  Code.  Then  as  regards  the  other  items  set  out  in  the  first 
Court's  judgment  as  claimed  by  the  defendant,  although  most  of  them  may 
not,  and  do  not,  come  within  the  scope  of  s.  Ill,  still  we  think,  indepen- 
dently of  that  section,  that  the  defendant  was  entitled  to  bring  them  for- 
ward, and  have  an  adjudication  in  respect  of  them  in  this  suit.  They  were 
in  the  nature  of  cross-claims,  and  were  so  connected  with  the  plaintiffs 
claim  for  salary  as  servant  and  agent  of  the  defendant,  that  it  would  seem 
inequitable  to  compel  the  defendant  to  have  recourse  to  a  separate 
suit  to  recover  them.  This  has  been  laid  doivn  in  Clark  v.  Ruthnavaloo 
CJietti  (1).  It  was  there  said  "  that  the  right  of  set-off  will  be  found 
to  exist  not  only  in  cases  of  mutual  debts  and  credits,  but  also  where 
the  cross-demands  arise  out  of  one  and  the  same  transaction,  or  are 
so  connected  in  their  nature  and  circumstances  as  to  make  it  inequitable 
that  the  plaintiff  should  recover  and  the  defendant  be  driven  to  a  cross- 
suit."  That  decision  was  followed  not  only  in  later  cases  in  the  Madras 
Court,  but  also  followed  in  this  Court,  in  a  case  of  Bkagbat  Panda  v. 
Bamdeb  Panda  (2)  ;  and  we  think  that  the  law  there  laid  down  is  appli- 
cable to  the  present  suit.  The  claims  as  made  by  the  defendant  arise  for 
the  most  part  out  of  the  relation  set  up  by  the  plaintiff  in  this  suit,  as  a 
suit  of  master  and  servant,  or  principal  and  agent ;  and  so  far  as  these 
items  are  claimed  in  respect  of  the  alleged  neglect  or  misconduct  of  the 
plaintiff  in  his  capacity  of  servant  of  the  defendant,  we  think  that  the 
defendant  was  entitled  to  have  the  claims  enquired  into.  Of  course  these 
may  be,  as  regards  each  item,  several  reasons  why  the  defendant  may  fail 
in  recovering,  still  those  are  matters  which  will  have  to  be  enquired  into. 

We   therefore   direct   that   the  case  be  sent  down  to  the  Court  of  first 
instance  to  be  re-tried. 

Costs  will  abide  the  result. 

c.  D.  P.  Appeal  allowed  and-  case  remanded. 


16  C.  715. 

[715]  CRIMINAL  MOTION. 

Before  Mr.  Justice  Tvevelyan  and  Mr.  Justice  Beverley. 


GOLAP  PANDEY  (Petitioner')  v.  R.  H.  BODDAM  (Opposite-party}* 
[3rd  June,  1889.] 

Summary  Trial — Magistrate,  power  of,  to  try  case  summarily — Criminal  Proce- 
dure Code  (Act  X  o/  1882),  s.  260— Criminal  Trespass— Penal  Code  (Act  XLV 
of  1860).  s.  447. 

A  complainant  applied  to  a  Magistrate  for  process  against  certain  persons  under 
ss.  447.  146,  148.  and  149  of  the  Penal  Code.     The   Magistrate,    having   perused 

*  Criminal   Motion,    No.  192  of  1889,  against  the  order  passed  by  W.  H.  Thomson, 
Esq.,  Deputy  Magistrate  of  Giridih,  dated  the  22nd  of  April  1889. 

(1)  2M.H.C.  296.  (2)   11  C.  557. 
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the  petition  of  the  complainant  and  examined   him   on   oath,    issued   summonses  1889 

against   the  persons  named  under  those  sections.     The  complainant  was  not  him-  TUNE  3 

self  an  eye-witness  of  the  occurrence,  and  merely  stated  in  his   petition   and   the  .  ' 

evidence   what   he   had   been   told   by    his   servants.     Subsequently,  before  the  CRIMINAL 

accused  appeared,  the  Magistrate  examined  an   eye-witness,    and   issued   a  fresh  TVim-m 
summons   under   s.    447  only,  and  then  proceeded  to  try  the  case  summarily  and 
convicted  one  of  the  accused.     It  was  contended  that  he  had  no  power  so   to   try 

and  dispose  of  the  case.  ™  C.  715. 

Held,  that  the  Magistrate  had  power  to  try  the  case  summarily. 

When  a  Magistrate  ascertains  that  the  facts  which  are  alleged  to  have  taken 
place  disclose  only  an  offence  triable  summarily,  he  can  dispose  of  such  case 
summarily,  and  the  mere  fact  that  a  complainant  enumerates  sections  of  the 
Penal  Code  relating  to  offences  not  triable  summarily  does  not  affect  the  juris- 
diction of  the  Magistrate,  unless  the  facts  of  which  he  really  complains  disclose 
such  offences. 

During  the  pendency  of  a  civil  suit,  certain  persons,  on  behalf  of  the  plaint- 
iff, went  on  to  the  premises  belonging  to  the  defendant  for  the  purpose  of 
making  a  survey  and  for  getting  materials  for  a  hostile  application  against  the 
defendant.  They  went  (some  of  them  armed)  and  without  the  permission  of 
the  defendant,  and  in  his  absence,  and  when  the  defendant's  servants  objected 
to  their  action,  they  persisted  in  their  trespass,  and  endeavoured  to  prevent 
opposition  by  making  false  statements  as  to  the  authority  under  which  they 
were  acting. 

Held,  that  their  actions  amounted  to  criminal  trespass. 

[Appl.,  1  Bom.  L.R.  683  ;  R.,  4  Cr.  L.J.  293  =  12  P.R.  1906  (Cr.)  (F.B.)  ;  12  Cr.  L.J. 
453  (454)  =  11  Ind.  Cas.  797=  21  M.L.J.  781  =  10  M.L.T.  118  =  (1911)  2  M.  W  N. 
71  (73).] 

THE  facts  of  this  case  were  as  follows  : — 

Mr.  R.  H.  Boddam,  the  complainant,  was  the  lessee  of  a  tract  of  land 
from  the  Raja  of  Palganj  on  the  Parasnath  Hill,  which  was  a  hill  sacred 
to  the  Sitambari  Society  of  the  Jain  community,  [716]  and  on  and 
about  which  were  situate  temples  belonging  to  that  society.  The  com- 
plainant had  originally  a  tea  garden  on  his  land,  but  rinding  that  it  would 
apparently  be  a  profitable  business  he  set  up  a  hog's  lard  manufactory  on 
his  land.  This  action  gave  offence  to  the  society,  and  various  proceedings 
were  taken  with  a  view  to  put  a  stop  to  the  manufactory  which  ultimately 
resulted  in  a  civil  suit  being  filed  against  Mr.  Boddam  and  his  lessor, 
which  suit  was  pending  at  the  time  of  these  proceedings.  On  the  23rd 
March  1889,  Mr.  Boddam  laid  a  complaint  before  the  Deputy  Magistrate 
of  Giridih,  charging  the  petitioners  Golap  Pandey  and  others  with  offences 
punishable  under  ss.  447,  146,  148  and  149  of  the  Indian  Penal  Code,  and 
asking  that  they  might  be  bound  down  to  keep  the  peace  under  s.  106  of 
the  Criminal  Procedure  Code. 

The  complaint  was  based  on  a  petition  of  Mr.  Boddam  in  which 
he  set  out  the  facts  leading  up  to  the  civil  suit,  and  the  annoyance  he 
had  suffered  in  consequence,  and  stated  that  on  the  24th  February, 
when  he  was  away  in  Calcutta,  a  large  party  under  the  leadership 
of  Golap  Pandey,  acting  under  the  orders  of  the  temple  authorities, 
trespassed  on  to  his  garden,  and  made  a  survey  of  his  lands ;  that  two  of 
the  party  were  armed  with  swords  and  a  number  of  the  others  with 
lathies  ;  that  they  threatened  his  servants,  and  in  spite  of  their  objections, 
proceeded  to  make  a  survey  of  the  land  ;  and  that  their  proceedings  nearly 
resulted  in  a  breach  of  the  peace.  Mr.  Boddam's  deposition  was  recorded 
by  the  Magistrate  in  support  of  his  application,  and  it  appeared  that  his 
knowledge  of  the  occurrence  was  derived  from  information  received  from 
his  servants,  as  he  himself  was  away  in  Calcutta  at  the  time. 
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1889  The  Magistrate,  on  this   application,    issued    summonses   against   the 

JUNE  3.      persons  named,  under  the  sections  named  in  Mr.  Boddam's  petition. 
..,  On  the  6th  April,  the  returnable  date  of    the   summons,    none    of   the 

V?1'  accused    appeared    owing   to  their  inability  to  reach  the  Court  on  that  day. 

">N"     The  Magistrate  on  that  day  appeared  to  have  examined  one  witness  named 
16  C.  715.     Bhuttu  Maji,  who  was  an    eye-witness   of   the    occurrence   complained    of 
by    Mr.    Boddam,    and   upon    his  evidence  issued  fresh  summonses  to  the 
accused  under  s.  447  of  the  Penal  Code  only. 

[717]  On  the  13th  April,  the  case  came  en  before  the  Magistrate, 
who  tried  it  summarily  and  convicted  the  accused,  Golap  Pandey,  of  an 
offence  under  s.  447,  and  sentenced  him  to  pay  a  fine  of  Rs.  100. 
The  judgment  of  the  Deputy  Magistrate  was  as  follows : — 
Mr.  R.  H.  Boddarn,  of  Parasnath,  states,  on  oath,  that  he  has  the 
lease  of  a  large  tract  of  land  from  the  Raja  of  Palganj,  on  the  eastern  spur 
of  the  Parasnath  Hill,  a  hill  which  is  sacred  to  the  Sitambari  Society  of  the 
Jain  community.  This  society  has  temples  at  Madhuban,  the  foot  of  the 
hill  and  on  the  top  of  the  hill ;  they  have  also  several  shrines  on  the 
several  peaks.  These  temples  and  shrines  are  visited  at  various  times  of 
the  year  by  Jain  pilgrims.  The  leaders  of  the  Society  are  Rai  Bad- 
rinath  Das  of  Calcutta  and  Rai  Dhunput  Singh  of  Moorshedabad. 
Accused,  Golap  Pandey,  is  their  agent  at  Madhuban,  and  is  manager 
of  the  various  temples  and  shrines.  Mr.  Boddam  does  not  know  the  other 
two  defendants.  Mr.  Boddam  has  a  tea  garden  on  the  lands  leased  him, 
and  in  the  midst  of  this  garden  he  has  recently  established  a  piggery  and 
a  lard  manufactory.  This  action  on  the  part  of  Mr.  Boddam  seems  to 
have  given  the  Sitambari  Society  great  offence,  and  where  as  the  former 
and  the  representatives  of  the  latter  used  to  be  very  friendly  before,  they 
are  now,  I  may  say,  rancorous  enemies.  The  Sitambari  Society  have 
for  some  time  been  trying  to  force  Mr.  Boddam  to  close  up  his  pig- 
gery and  lard  manufactory.  They  at  first  worked  through  the  Bengal 
Government,  and  then  instituted  a  civil  suit.  An  injunction  was  issued 
by  the  Deputy  Commissioner  of  Hazaribagh,  directing  Mr.  Boddam  to 
stop  all  business  at  .his  manufactory,  until  the  disposal  of  the  civil  suit. 
Mr.  Boddam  appealed  to  the  High  Court,  and  on  the  12th  February  the 
injunction  was  set  aside.  Mr.  Boddam  at  once  issued  orders  for  the 
resumption  of  operations,  and  he  says  that  the  Sitambari  Society  almost 
simultaneously  adopted  ways  and  means  to  terrorize  his  workmen,  and 
induce  them  to  desert,  and  thus  smash  up  his  (Mr.  Boddam's)  business. 
While  Mr.  Boddam  was  away  at  Calcutta,  a  large  party,  acting  under  the 
orders  of  the  temple  authorities,  trespassed  into  Mr.  Boddam's  garden 
and  made  a  survey.  Mr.  Boddam  says  this  took  place  on  the  24th  February, 
but  the  evidence  heard  by  me,  shows  it  was  on  Monday,  the  25th  February. 
Mr.  Boddam  insinuates  that  the  survey  was  all  sham,  that  the  party 
simply  came  to  intimidate  his  workmen,  and  they  succeeded  in  this. 
Some  of  his  workmen  have  run  away,  and  his  munshi,  Bhattu,  has  served 
a  notice  to  quit.  Mr.  Boddam  also  states,  that  the  leaders  of  the  Society 
have  often  told  him  that  if  he  persisted  in  carrying  on  the  lard  manu- 
factory, he  would  be  jeopardizing  his  life.  Mr.  Boddam  wants  defendants 
to  be  punished  for  their  trespass,  and  also  to  be  bound  down  to  keep 
the  peace  under  s.  106,  Criminal  Procedure  Code.  I  find  that,  under  Mr. 
Boddam's  lease,  he  is  bound  to  give  up  to  the  Sitambari  Society  any 
portion  or  portions  of  the  lands  leased  him,  if  it  is  needed  by  them  for  the 
purpose  of  erecting  temples,  shrines,  or  dharamsalas.  Mr.  Boddam  is 
entitled  to  an  abatement  of  rent  for  each  such  relinquishment.  There  is  a 
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Government  road  from  Madhuban  to  the  top  of  the  hill.     This   road    runs        1889 

[718]  through  Mr.  Boddam's  garden.     Mr.  Boddam's  bungalow  is  a  good      JUNE  3. 

way  off  the  road,  and  a  private  road  leads  to  it  from  the  Government  road. 

This    private   road   continues  on  to  the  lard  manufactory,  which  is  further    CRIMINAL 

interior.     Bona  fide  visitors  are   allowed    access    to   the  garden,    but   Mr.     MOTION. 

Boddam  says  that  the  public  have  no  right  to  make  use  of  his  private  roads 

and  paths  for  any  and    every    purpose    they    may   choose.     Recently    Mr.     ^  **' 715' 

Boddam    has   made   a   cart  track,  which  passes  by  his  lard  manufactory  ; 

this  track  acts  as  a  short  cut  for  his  workmen  who  come  up  from    the    foot 

of   the    hill  ;    it   is   also   admitted  by  Mr.  Boddam's  witnesses  that  jungle 

people  take  their  carts  along  the  track. 

Bhattu  Manji,  aged  35,  son  of  Gopal,  is  Mr.  Boddam's  munshi,  and  is 
in  charge  of  the  lard  manufactory  ;  in  general  matters  he  is  second  in  autho- 
rity to  Kishen  Manji,  aged  25,  son  of  Bilsi.  The  latter  remains  in  charge 
of  the  garden  during  Mr.  BoJdam's  absence.  Hulas  Singh,  aged  30,  son  of 
Bhavani,  is  Mr.  Boddam's  bungalow  peon.  These  three  men  have  been 
examined  as  witnesses  by  the  prosecution.  Bhattu's  deposition  shows  that, 
on  a  Monday,  Golap  Pandey,  Lukshmi  Chand  and  a  Bengali  Amin  all  of 
a  sudden  turned  up  in  doolies  at  the  lard  manufactory.  Each  dooly  had  four 
bearers  ;  defendants  Gonder  and  Amrit  accompanied  the  party  and  also  a 
flag  bearer.  The  paity  came  up  by  the  jungle  cart  track,  referred  to  above, 
and  not  by  the  Government  road.  Witness  insinuates  that  this  route  was 
adopted,  because  the  party  wished  to  avoid  being  observed  by  Mr.  Boddam's 
workmen  and  labourers,  whom  they  would  have  met,  had  they  come  up 
by  the  regular  road.  Gonder  and  Amrit  had  each  a  sword,  and  there  was 
also  a  sword  in  Lukshmi  Chand's  dooly.  The  party  began  a  survey  ; 
witness  remonstrated  with  them  for  attempting  such  a  thing  in  his 
master's  absence,  and  without  his  previous  permission  ;  he  was  scolded 
into  silence,  and  was  told  that  the  party  were  acting  under  the  orders  of 
the  Bengal  Government.  He  withdrew  further  opposition,  and  the  party 
after  taking  bearings  to  a  peak  on  the  top  of  the  hill,  and  making  a  survey 
of  the  piggery  and  the  lard  manufactory,  proceeded  towards  the  bungalow, 
measuring  the  road  as  they  went.  Witness  did  not  follow  them.  Witness 
gives  some  hearsay  evidence  regarding  the  threats  to  the  workmen,  referred 
to  by  Mr.  Boddam,  and  says  that  two  workmen,  Birbal  and  Roopun, 
have  run  away,  and  he  himself  intends  leaving.  Witness  says  that 
before  the  'survey  began,  an  offering  of  a  pice  was  made  to  a  stone 
near  the  piggery,  he  does  not  remember  having  seen  any  offering  made 
to  the  stone  previous  to  this,  nor  has  he  heard  it  styled  "  Bhoirubsthan." 
On  reaching  Mr.  Boddam's  bungalow,  the  party  were  confronted  by 
Hulas  Singh,  and  a  scene  similar  to  what  occurred  between  them 
and  Bhattu  again  took  place.  Witness  snatched  the  flag  and  refused 
to  give  it  up.  Matters  stood  thus,  when  Kishen  Munshi  [719]  appeared 
on  the  scene,  he  bid  the  peon  stand  aside,  and  entered  into  a  conversa- 
tion with  the  party  himself.  This  witness,  Hulas,  says  that  the 
stone  to  which  offerings  are  made,  is  not  on  Mr.  Boddam's  land.  Kishen 
Manji  says  the  party  boasted  of  having  received  orders  from  the  Bengal 
Government  to  make  the  survey  ;  witness  asked  for  the  order  ;  it  was  not 
produced,  but  he  was  told  that  Rais  Dhunput  Singh  and  Budri  Dass  were 
great  friends  of  Government,  and  had  ordered  the  survey.  While  this 
conversation  was  going  on,  the  party  finished  their  work  and  left.  Witness 
at  first  said  that,  when  he  appeared  on  the  scene,  Hulas,  was  having  a 
peaceful  conversation  with  the  trespassers,  but  he  corrected  himself  imme- 
diately after,  and  said  that  angry  words  were  passing  between  them. 
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Such  is  the  case  for  the  prosecution,  a  very  much  tamer  affair  than 
I  had  supposed  it  to  be.  Golap  Fandey  says  that  private  business  took 
him  to  the  vicinity  of  the  piggery  ;  an  amin  was  going  up  to  survey  the 
piggery  and  the  "  Bhoirubsthan  "  in  it,  and  he  accompanied  him  to  show 
him  the  latter  place.  The  other  two  defendants  simply  acted  as  attend- 
ants. Golap  Pandey  seems  to  think  his  action  quite  legal  ;  he  says  he 
has  always  had  free  access  to  Mr.  Boddam's  house  lands  and  premises, 
and  that  he  was  not  legally  bound  to  take  previous  permission  for  the  pur- 
pose of  an  entry  to  make  a  survey.  The  presence  of  the  sword  is  ascribed 
to  the  practice  of  jungle  travellers  always  having  such  weapons  with 
them  for  the  purpose  of  defence  against  wild  beasts.  Prosecution  witness, 
Bhuttu,  distinctly  says  that  the  object  of  the  trespassers  was  to  make  a 
survey.  The  evidence  of  Ishri  Pershad,  aged  28,  son  of  Tejnarain,  shows 
that  the  Deputy  Commissioner's  injunction  was  set  aside,  because  in  the 
plaint  which  accompanies  the  application  made  by  the  Jains  for  the  in  junc- 
tion the  boundaries  of  the  tract  in  lease  to  Mr.  Boddam  were  not  given, 
nor  were  the  interior  details  of  his  garden  and  piggery  fully  and  properly 
described.  The  High  Court  transferred  the  civil  suit  to  the  Subordinate 
Judge  of  the  24-Pergunnahs,  and  the  legal  advisers  of  the  Jains  advised 
the  making  of  another  attempt  for  an  injunction  after  obtaining  all  the 
necessary  materials.  They  directed  Lukshmi  Chand  to  have  the  tea 
garden  surveyed  and  to  prepare  a  map,  showing  its  boundaries  and  the 
position  of  the  piggery,  lard  manufactory,  and  Mr.  Boddam's  bungalow  in 
it.  Witness  cannot  say  whether  the  leaders  of  the  community  were 
consulted  in  this  matter,  or  whether  their  permission  was  obtained  to  the 
making  of  a  survey  ;  so  far  as  witness'  knowledge  goes,  Lukshmi  Chand 
was  given  full  powers  to  exercise  his  discretion  in  this  matter  by  the  legal 
advisers,  and  he  appointed  an  amin,  whose  name  witness  does  not  know, 
and  had  the  survey  made.  Witness  files  the  map  prepared  by  the  amin 
which  is  marked  Exhibit  I.  On  all  the  facts  before  the  Court,  there  is 
hardly  a  doubt  that  the  real  object  of  the  trespass  was  to  make  a  map  of 
Mr.  Boddam's  lands  and  premises  for  the  purpose  of  the  civil  suit,  but 
they  ought  to  have  known  that  doing  this  in  the  illegal  way  they  did  would 
cause  Mr.  Boddam  annoyance. 

[720]  Poran  Chand,  aged  28,  is  one  of  the  managers  at  Madhuban. 
He  swears  to  the  existence  of  the  most  friendly  relations  between  his 
community  arid  Mr.  Boddam  prior  to  these  complications  ;  when  the  lard 
business  was  first  started,  witness,  under  orders  from  his  principals,  visited 
the  place  without  obtaining  previous  permission,  and  was  shown  over  the 
works  by  the  cJiota  sahib,  and  afterwards  by  Mr.  Boddam  himself. 
Witness  says  that  Mr.  Boddam's  garden  paths  are  used  as  a  short  cut 
by  him  and  pilgrims  ;  that  he  has  never  been  stopped  while  passing  through 
the  garden.  He  says  there  is  a  "  Bhoirubsthan  "  near  the  piggery,  which 
pilgrims  visit  while  descending  from  the  shrines  on  the  top  of  the  hill  ; 
witness  says  he  has  seen  offerings  being  made  to  this  idol,  which,  he  says, 
is  in  Mr.  Boddam's  compound.  To  a  question  put  by  the  Court,  witness 
said  that  pilgrims  have  a  right  to  visit  the  "  Bhoirubsthan,"  but 
Mr.  Boddam  may  send  them  away,  if  he  finds  them  straying  about  in  other 
portions  of  his  lands  without  his  permission.  Witness  was  asked 
whether  the  Jain  community  had  a  right  to  enter  on  Mr.  Boddam's 
lands,  and  do  any  act  they  pleased  ;  after  a  deal  of  hesitation  he  gave  a 
reply  in  the  affirmative,  and  said  they  could  build  temples  and  shrines  on 
any  portion  of  Mr.  Boddam's  lands,  without  taking  his  previous  per- 
mission. Witness  says  he  was  away  at  Moorshedabad  when  the  amin 
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visited  the  place,  and  he  cannot    say  under  whose  orders  the    survey   took        J889 
place.  JUNE  3. 

Admitting   all    that  defendants   urge,  which     are  :  (1)  that    the  Jain        

community  have  a  right  to  make  Mr.  Boddam  deliver  to   them  lands  they    CRIMINAL 
may  need    for  sacred  purposes  ;   (2)  that   they    use  the  garden    paths  as  a     MOTION. 
short  cut  ;  (3)  that   they  have  a  right  to    visit  a    "  Bhoirubsthan"   near  the     167~Tlg 
piggery  ;   (4)  that  they   are  admitted  into   Mr.  Boddam's   lands    as   sight- 
seers ;  (5)  that   previous   to  these   complications  the   temple    people    were 
allowed   to   go  in    and    out   of    Mr.  Boddam's   lands    without   any  let    or 
hindrance,    nevertheless,  it    is    very  clear  that  they  have    not   the  right  to 
go  on  Mr.  Boddam's   lands  and  do  any  or  every   act  they  please.     Defence 
witness,    Poorno   Chunder,  distinctly   says   that  Mr.    Boddam    would    be 
perfectly  justified  in    sending   out   of    his    premises   any  member   of  the 
community    he  may  find    straying  about  portions  of  his    lands  other  than 
that  occupied  by  the  "  Bhoirubsthan." 

Defendants'  vakil  urges  that  all  the  facts  set  forth  by  the  prosecution 
do  not  constitute  criminal  trespass,  for  proof  of  motive  to  annoy  on  the 
part  of  his  clients  is  absent.  He  urges  that  a  survey  for  the  purpose 
of  a  civil  suit  pending  was  absolutely  necessary,  and  an  entry  for  the 
purpose  of  such  a  survey  does  not  amount  to  criminal  trespass.  A 
distinct  provision  is  made  in  the  Civil  Procedure  Code  for  such  a  case  ; 
if  the  vakil's  interpretation  of  the  law  were  correct,  the  Code  would 
have  said  that  the  person  wishing  to  make  the  survey  was  at  liberty 
to  enter  his  adversary's  lands  and  make  the  survey,  without  being 
liable  to  be  treated  as  a  trespasser  ;  on  the  contrary,  the  Code  lays 
down  that  the  survey  in  such  a  case  is  to  be  done  through  the 
Court.  Defendants  admit  having  acted  all  along  under  legal  advice, 
[721]  an<i  they  ought  to  have  known  what  the  correct  procedure  is  ; 
they  departed  from  the  correct  procedure  wilfully,  and  it  is  absurd  for 
them  to  argue,  that  they  had  no  idea  that  their  conduct  would  cause 
Mr.  Boddam  annoyance.  Their  action  did  cause  annoyance  ;  they  must  have 
known  very  well  that  they  would  cause  annoyance,  and  the  Court  holds 
that  all  the  elements  necessary  to  make  a  trespass — criminal  trespass — 
existed.  The  Court  is  distinctly  of  opinion  that  defendant  Golap  Pandey 
ought  to  have  taken  Mr.  Boddam's  permission  before  he  made  the  survey, 
and  that  his  having  done  so  without  permission,  amounts  to  an  entry  for 
the  purpose  of  causing  annoyance.  The  Court  finds  Golap  Pandey  guilty  uf 
criminal  trespass  to  cause  annoyance,  and,  under  s.  447  of  the  Penal  Code, 
sentences  him  to  a  fine  of  Rs.  100.  As  regards  the  other  two  defendants, 
the  evidence  shows  they  followed  Golap  Pandey  simply  as  attendants,  and 
on  the  facts  before  the  Court,  it  would  not  be  fair  to  hold  that  they  were 
participators  in  the  offence  committed  by  Golap  Pandey,  the  Court  there- 
fore acquits  them  under  s.  245,  Criminal  Procedure  Code. 

The  Court  does  not  consider  action  under  s.  106,  Criminal  Procedure 
Code,  needed. 

Golap  Pandey  thereupon  applied  to  the  High  Court  under  its  revi- 
sional  power  for  a  rule,  calling  on  the  Deputy  Magistrate  and  the  opposite 
party  to  show  cause  why  the  conviction  and  sentence  should  not  be  set 
aside,  upon,  amongst  others,  the  following  grounds  : — 

(1)  That  the   Deputy  Magistrate  had    no  jurisdiction    to  try    the   case 
under  s.  260,  Criminal    Procedure  Code,  and  the  said  trial   was  illegal  and 
improper,  and  as  such  ought  to  be  set  aside. 

(2)  That  the  proceedings  and  the  judgment  of  the  Deputy   Magistrate 
did    not  comply  with   the  provisions   of  s.    264,  Criminal  Procedure  Code, 
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1889       and   therefore  the  conviction  and   sentence  based  thereon   ought   to  be  set 
JUNE  3.      aside. 

'~~~~~  (3)  That   the  lands   in  dispute  being   the    subject-matter   of  the   civil 

CRIMINAL    gujt  -n  wjjjcjj  t^e  complainant    had  been  sued  as  a   trespasser    on  the  said 

">N<    lands,  the    petitioner,  the  servant   of  the  plaintiffs  therein,    was  not  guilty 

16  C  715     °f  an  offence  under  s.  447,  Penal  Code    for  a  bona  fide  entry  therein  for  the 

pnrpose  of  a   survey,  under  legal  advice,  for  the  purpose  of   the  said   suit 

without    any  intention  of  either    committing  any    offence   or    intimidating 

or  insulting  or  annoying  the  complainant. 

(4)  That  there  being  no  evidence  or  finding  that  the  complainant  was 
the  owner  of  the  lands  (and,  as  a  matter  of  fact,    a  [722]  bona  fide  civil  suit 
being  pending  in  the  Civil  Court  with  respect  to   the  title  thereto)  the  con- 
viction under  s.  447  was  illegal. 

(5)  That,  admittedly  the  Jain    Sitambari  Society  having   a  right  to  go 
over  the  Hills   for  the  purpose  of  worshipping   or  selecting  a  site  for  any 
new  temple  thereon,  the  entry,  as  alleged  and  found  against  your  petitioner 
did  not  constitute  any  offence  under  s.  447,  Penal  Code. 

(6)  That  as   there  was    no    evidence  that   the    petitioner  entered   the 
land    with  the   intention   of  committing   any   offence   or   intimidating    or 
insulting   or  annoying  the   complainant   or  his  men,  the    learned    Deputy 
Magistrate    was   wrong  in  convicting  the    petitioner    under  s.    447,    Penal 
Code. 

(7)  That    the   findings   of   the    Deputy    Magistrate    do    not    support 
conviction  under  s.  447,  Penal  Code. 

Upon  this  application,  a  rule  was  issued,  which  now  came  on  to  be 
heard. 

Mr.  Woodvoffe  and  Baboo  Dwarka  Nath  Chuckerbutty,  for  the  petitioner. 

Mr.  Hill  and  Baboo  Dwarka  Nath  Mookerjee,  for  the  opposite  party. 

The  arguments  advanced  at  the  hearing  of  the  rule  are  sufficiently 
stated  in  the  judgment  of  the  High  Court  (TREVELYAN  and  BEVERLEY, 
JJ.),  which  was  as  follows  : — 

JUDGMENT. 

The  first  question  which  we  must  decide  in  this  case  is  whether  we 
ought  to  hold  that  the  Magistrate  had  no  power  to  try  this  case  summarily, 
and  that  his  proceedings  are  illegal. 

Learned  Counsel  for  the  accused  cited  to  us  cases  to  show  that  the 
offence  was,  for  the  purposes  of  s.  260  of  the  Criminal  Procedure  Code, 
determined  by  the  complaint,  and  that  if  a  complaint  be  made  of  an  offence 
not  triable  summarily,  the  Magistrate  cannot  under  any  circumstances 
investigate  the  complaint  summarily. 

Although  there  are  expressions  used  in  some  of  the  cases  sufficient  to 
justify  this  argument,  we  do  not  think  that  the  cases  are  so  unanimous  as 
to  force  us  to  the  same  conclusion. 

We  say  this  as  it  appears  to  us  that  there  may  frequently  be  cases  in 
which  the  charge  has  been  exaggerated,  and  is,  on  exami- [723]  nation  by 
the  Magistrate  before  process  is  issued,  reduced  to  its  proper  proportions. 
This  is  notoriously  the  case  in  respect  of  many  charges,  which,  according  to 
the  complaint,  would  be  triable  exclusively  by  Court  of  Session,  but 
which  when  shorn  of  their  exaggeration  the  Magistrate  very  properly  finds 
to  be  comparatively  slight  offences  within  his  own  cognizance. 

If  the  complainant  does  not  complain  of  this  course,  it  is  difficult  to 
see  why  the  Magistrate  should  adopt  the  procedure  applicable  only  to  the 
exaggerated  charge. 
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In   the   case  of  The  Empress  v.  Abdul   Karim  (1),  Mr.   Justice   Ainslie,        1889 
with   the   concurrence  of  Mr.   Justice   Broughton,  says  :  If  a  charge  of   an      JUNE  3. 
offence    not   triable    summarily  is  laid  and  sworn  to,  the   Magistrate    must    ~ 
proceed  with  the  case  accordingly,    unless   he  is   at  the  outset  in  a  position     ..  ' 

to  show  from  the  deposition  of  the  complainant  that  the  circumstances  of 
aggravation  are  really  mere  exaggerations  and  not  to  be  believed."  In  iec.713. 
another  case,  The  Queen  v.  Aboo  SJieikh  (2),  where  a  man  was  charged 
with  rioting,  and  the  Magistrate  tried  the  case  summarily  as  one  of 
mischief  and  unlawful  assembly,  Phear  and  Ainslie,  JJ.,  declined  to 
interfere  at  the  instance  of  the  accused  person. 

In  the  matter  of  Mewa  (3),  it  was  held  that  a  Magistrate  has  a 
discretion  to  enquire  into  and  try  a  person  on  any  charge  which  he  may 
consider  covered  by  the  facts  reported  without  reference  to  the 
particular  charge  which  may  have  been  pressed,  and  without  reference 
to  the  procedure,  which,  when  he  has  determined  the  offence  with  which 
he  will  charge  the  accused,  it  will  be  competent  for  him  to  adopt. 
In  the  two  latter  of  these  cases  the  Judges  do  not  seem  to  have  heard  any 
argument,  but  the  same  observation  can  be  made  with  regard  to  the  cases 
of  The  Queen  v.  Johrie  Singh  (4)  and  Ram  Chunder  Chatterjee  v.  Kanye 
Laha  (5)  cited  to  us  by  Mr.  Woodroffe  for  the  petitioner. 

In  the  present  case  the  complaint  was  made  by  Mr.  Boddam, 
who  did  not  pretend  to  be  an  eye-witness  of  what  had  occurred.  The 
Magistrate  before  issuing  process  against  the  accused,  exa-[72$]mined  an 
eye-witness,  one  of  Mr.  Boddam's  servants,  and  his  statement  showed 
what  the  real  complaint  was.  We  think  that  this  case  comes  within 
the  class  of  cases  contemplated  by  Mr.  Justice  Ainslie,  and  that  when  the 
Magistrate  ascertains  that  the  facts  which  are  alleged  to  have  taken  place 
disclose  only  an  offence  triable  summarily,  he  can  dispose  of  such  case 
summarily.  The  mere  fact  that  the  complainant  enumerates  sections  of 
the  Penal  Code  relating  to  offences  not  triable  summarily,  does  not,  we 
think,  affect  the  jurisdiction  of  the  Magistrate  unless  the  facts  of  which 
he  really  complains  disclose  such  offences. 

We  think  that  this  case  was  triable  summarily.  It  has  also  been 
urged  before  us,  that  no  offence  has  been  committed,  the  object  of  the 
intruders  only  being  to  survey  the  premises. 

No  doubt  that  was  their  primary  object,  but  when  we  find  them 
going  on  to  the  premises  in  Mr.  Boddam's  absence  and  without  his  leave, 
and  taking  three  swords  with  them,  we  think  it  clear  that  they  intended 
to  intimidate  Mr.  Boddam's  servants  into  not  opposing  their  entering 
upon  the  premises,  which,  from  their  relation  with  Mr.  Boddam  they 
must  have  known  he  would  have  objected  to  their  entering.  It  is  true 
that  they  seem  to  have  to  some  extent  attempted  to  avoid  discovery,  but 
when  accosted  by  Mr.  Boddam's  servants  they  persisted  in  their  trespass, 
and  endeavoured  to  prevent  opposition  by  the  false  statement  that  they 
had  been  sent  by  the  orders  of  the  Bengal  Government. 

The  trespass  was  most  unwarrantable,  and  if  it  were  to  be  tolerated 
that  while  two  persons  are  litigating  as  to  a  property,  one  may  go  armed 
on  to  the  property  of  which  the  other  is  in  possession  for  the  purpose  of 
getting  materials  for  an  hostile  application,  breaches  of  the  peace  would 
be  frequent. 


(1)  4  C.  18  (20).  (2)   23  W.R.  Cr.  19.  (3)  6  N.W.P.H.C.R.  254. 

(4)  22  W.R.  Cr.  28.  (5)  25  W.R.  Cr.  19. 
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We  think,  therefore  that    the  conviction    must  stand,    and  we  do  not 
E.3'       think  that  the  fine  was  under  the  circumtances  excessive. 
CRIMINAL  The  rule  is  therefore,    discharged. 

MOTION.  H  T  H>  Rule  dischargedt 


16  C.  713, 


16  C.  725. 
[725]    CRIMINAL    MOTION. 

Before  Mr.  Justice  Tvevelyan    and  MY.  Justice  Bevevhy. 


IN  THE  MATTER  OF  THE  PETITION     OF  MOHUR  MlR  AND  OTHERS 

v.  THE  QUEEN-EMPRESS  and  IN  THE  MATTER  OF  THE  PETITION 

OF  KALI  ROY  AND  OTHERS  v.  THE  QUEEN-EMPRESS.* 

[12th  June,    1889.] 

Sentence — Cumulative  sentences — Rioting — Distinct  offences — Conviction  for  riot- 
ing and  causing  hurt  and  grievous  hurt — Separate  conviction  for  more  than 
one  offence  when  acts  combined  form  one  offence — Abetment  of  grievous  hurt 
during  riot— Penal  Code  (Act  XLV  of  I860),  ss.  147,  323,  325. 

Six  accused  persons  were  charged  with  and  convicted  of  rioting,  the  common 
object  of  which  was  causing  hurt  to  two  particular  men.  Four  of  the  accused 
were  also  charged  with  and  convicted  of,  respectively,  causing  hurt  during  the 
riot  to  the  two  men  and  a  woman,  and  were  sentenced  to  separate  terms  of  impri- 
sonment under  ss.  147  and  323  of  the  Penal  Code. 

Held,  that  the  sentences  were  legal. 

During  the  course  of  a  riot  in  which  X  was  attacked  and  beaten  by  several  of 
the  rioters,  one  of  them.  K  inflicted  grievous  hurt  on  X  by  breaking  his  rib  with 
a  blow  struck  with  lathi.  K  and  three  others  of  the  rioters  were  charged  with 
offences  under  ss.  147  and  325  of  the  Penal  Code,  and  K  was  convicted  under 
those  sections.  The  other  three  was  convicted  under  s.  147  and  also  under 
s.  325  read  with  s.  109.  Separate  sentences  were  passed  on  K,  and  also  on  the 
other  three,  for  each  of  the  offences. 

Heidi  that  the  sentences  on  K  were  legal,  but  that  as  there  was  nothing  to  show 
that  the  other  three  had  abetted  the  particular  blow  which  caused  the  grievous 
hurt,  although  they  had  each  of  them  assaulted  X,  the  conviction  of  them  under 
s.  325  read  with  s.  109  could  not  be  supported. 

[R.,  19  C.  105  (110)  ;  40  C.  511  (513)  =  14  Cr.L.J.  66=18  Ind.  Cas.  402.] 

THE  accused  in  the  two  cases  which  gave  rise  to  these  two  rules  were 
peons  employed  by  a  large  zemindar  named  Mohunt  Gopal  Das,  and  the 
complainants  in  both  cases  were  ryots  of  his,  residing  in  a  village  called 
Damra.  It  was  alleged  that  for  a  considerable  time  the  zemindar  had 
been  trying,  though  unsuccessfully,  to  enhance  the  rents  of  his  ryots,  and 
this  had  led  to  numerous  cases  between  him  and  the  ryots.  It  was  alleged 
that  having  failed  to  attain  his  object  in  the  Civil  Courts,  he  endea-[726] 
voured  to  break  down  the  resistance  by  a  system  of  petty  persecutions, 
and  that  he  kept  a  number  of  peons,  amongst  them  the  accused,  for  the 
purpose  of  watching  the  jungle  and  waste  lands  of  his  villages,  impounding 
the  cattle  of  the  ryots,  and  charging  the  ryots  with  theft  when  grass  or 
bamboos  were  taken  from  the  jungle.  The  occurrences  which  formed  the 
subject-matter  of  these  two  cases  were  alleged  to  have  taken  place  in  carry- 
ing out  the  object  of  the  Mohunt,  and  they  took  place  on  the  same  day. 
Some  of  the  accused  were  charged  in  both  cases. 

*  Criminal  Motions  Nos.  202  and  203  of  1889  against  the  orders  passed  by  J.  Whit- 
more,  Esq.,  Sessions  Judge  of  Birbhum,  dated  the  2!st  April  1889,  modifying  the  orders 
passed  by  W.  B,  Brown,  Esq.,  Sub-Divisional  Magistrate  of  Rampore  Hat,  dated  the  1st 
of  April  1889. 
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In  Rule  No.  202,  the   following    persons    were   charged  :    (1)    Mohur        1889 
Mir,   (2)   Kali   Rai,  (3)  Tenu  Sheikh,  (4)  Umed  Sheikh,  (5)  Murad  Sheikh,     JUNE  12. 

and  (6)  Makhan  Singh  or  Rai.  

In  that  case,  it  was  alleged  that  the  accused  had  been  deputed  to 
bring  two  ryots,  named  Prankristo  and  Lai  Behary,  to  the  zemindary  MOTION. 
cutcherry.  The  story  told  by  the  witnesses  for  the  prosecution  was  <e  C  725 
shortly  to  the  effect,  that  Prankristo,  Lai  Behary  and  a  woman  named 
Khiroda  were  returning  home  from  Futtehpore  Hat  to  Damra  in  a  "cart, 
along  with  some  others,  when  they  were  stopped  by  the  accused  and  other 
peons  of  the  zemindar,  and  after  a  conversation  they  were  assaulted  and 
beaten  in  a  savage  manner.  Both  Prankristo  and  Lai  Behary  were  stripped 
of  their  clothes  and  beaten  with  lathies,  and  Rs.  21,  which  were  tied  up  in 
Prankristo's  dhoti,  were  taken  away.  On  Khiroda  calling  for  help,  some 
of  the  peons  attacked  her  and  pulled  off  her  ornaments,  which  they  took 
away.  After  the  assault  the  three  persons  named  were  left  lying 
wounded  on  the  spot  of  the  occurrence.  The  defence  consisted  of  alibis 
and  was  also  based  on  the  fact  that  no  persons  were  named  in  the  first 
information. 

The  Sub-Divisional  Magistrate  convicted  all  the  accused  of  rioting, 
coming  to  the  conclusion  that  the  common  object  was  the  causing  of 
hurt  to  Prankristo  and  Lai  Behary.  He  further  found  that  there  was 
nothing  to  show  that  robbery  was  contemplated  by  the  assembly,  or  that 
there  was  any  idea  of  assaulting  Khiroda  till  she  raised  an  alarm.  He 
convicted  and  sentenced  the  various  accused  as  follows  : — 

Mohur  Mir  under  s.  147,  two  years'   rigorous   imprisonment   and   a 
fine    of    Rs.  200,    or    six    months ;    under    s.  323  for  causing 
hurt  to  Prankristo,  six  months'  rigorous  imprisonment. 
[727]   Kali    Rai   under   s.    147,   one  year's  rigorous  imprisonment 
and  a  fine  of  Rs.  200,  or  six  months  ;  under  s.  323  for   causing 
hurt  to  Prankristo,  one  year's  rigorous  imprisonment. 
Tenu  Sheikh  under  s.  147,  one  year's   rigorous   imprisonment   and 
a    fine  of  Rs.  200,  or  six  months  ;  under  s.  323  for  causing  hurt 
to    Prankristo,    six    months,  and  under  s.  392,  to  an  additional   • 
six  months. 

Umed  Sheikh  and  Murad  Sheikh  under  s.  147,  to  one  year's  rigo- 
rous imprisonment  and  a  fine  of  Rs.  200,  or  six  months. 
Makhan  Singh  or  Rai  under  s.  147,  to  one  year's  rigorous  imprison- 
ment and  a  fine  of  Rs.  200,  or  six  months  ;  under  s.  323  for 
causing  hurt  to  Khiroda,  six  months,  and  under  s.  392,  to  an 
additional  six  months. 

All  the  accused  were  further  ordered  to  be  bound  over  to  keep  the 
peace  for  three  years.  «•» 

The  accused  all  appealed  to  the  Sessions  Judge,  who  set  aside  the 
conviction  of,  and  sentences  passed  against,  Kali  Rai,  Tenu  Sheikh,  and 
Makhan  Singh  under  s.  392,  but  upheld  all  the  other  convictions  and 
the  sentences  passed  thereon,  with  the  exception  of  reducing  the 
fines  inflicted  on  all  the  prisoners,  save  Kali  Rai  from  Rs.  200  to 
Rs.  30,  and  in  the  case  of  Kali  Rai  and  three  others,  he  reduced  the 
fine  from  Rs.  200  to  Rs.  50. 

In  Rule  No.  203  the  persons  charged  were — 

(1)  Makhan  Singh,  (2)  Tenu  Sheikh,  (3)  Murad  Sheikh,  and  (4) 
Kali  Rai. 

In  that  case  the  prosecution  alleged  that  one  Kuree  Ram  was  going 
alone  from  upper  to  lower  Damra  when  some  12  or  14  peons  came  up 
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to  him  and  asked  him  to  go  to  the  cutcherry.  On  his  refusal  to  go,  on 
the  ground  that  it  was  too  late,  he  was  immediately  attacked.  He  was 
mauled  and  knocked  down  by  Mohur  Mir  and  beaten  with  lathies  by 
Tenu  Sheikh  and  Kali  Rai,  the  latter  of  whom  hit  him  a  blow  on  the  side 
which  fractured  one  of  his  ribs.  Then  all  the  peons  fell  on  him  and 
gave  him  a  miscellaneous  beating,  and  stripped  him  of  his  clothes  and  left 
him.  The  defence  in  this  case  was  practically  the  same  as  in  the 
other.  The  Sub-Divisional  Magistrate  convicted  all  the  accused,  under 
s.  147,  and  sentenced  them  each,  respectively,  to  six  months'  rigorous 
imprisonment  and  a  fine  of  Rs.  200,  or  six  [728]  months.  He  convict- 
ed Kali  Rai  of  causing  grievous  hurt  under  s.  325  and  sentenced  him  to 
one  year's  rigorous  imprisonment,  and  he  convicted  the  other  three  under 
ss.  325  and  109  of  abetting  the  causing  of  grievous  hurt  by  Kali  Rai,  and 
sentenced  them  to  three  months'  rigorous  imprisonment ;  and  he  further 
ordered  all  the  accused  to  be  bound  over  to  keep  the  peace  for  three  years. 

On  appeal,  the  above  convictions  and  sentences  were  upheld  by  the 
Sessions  Judge,  except  that  the  fines  in  all  cases  were  reduced  from 
Rs.  200  to  Rs.  30. 

In  both  cases,  an  application  was  made  to  the  High  Court  under  its 
revisional  powers  to  send  for  the  records  and  set  aside  the  convictions  and 
sentences  upon  numerous  grounds,  and  amongst  them  upon  the  ground  that 
separate  punishments  for  component  parts  of  the  same  offence  ought  not 
to  have  been  inflicted,  and  that  the  sentences  were  illegal. 

Two  rules  were  issued  which  now  came  on  to  be  argued. 

Mr.  Woodroffe  and  Baboo  Rajendvo  Nath  Bose,  for  the  petitioners 
in  both  cases. 

Mr.  Kilby  for  the  Crown. 

The  only  question  argued  at  the  hearing  of  the  rules  material  for  the 
purpose  of  this  report,  was  that  relating  to  the  legality  of  the  sentences. 

The  judgment  of  the  High  Court  (TREVELYAN  and  BEVERLEY,  JJ.) 
was  as  follows  : — 

JUDGMENT. 

We  have  heard  these  two  rules  together. 

In  the  first  of  them  (Rule  202),  six  prisoners  have  been  convicted  and 
sentenced  by  the  Magistrate.  On  appeal  to  the  Sessions  Judge,  the 
sentences  were  in  some  respects  modified.  As  they  stand  at  present,  four 
of  the  accused  have  been  convicted  of,  and  sentenced  for,  offences  falling 
under  ss.  147  and  323,  Indian  Penal  Code,  and  the  only  question  which 
we  have  to  consider  is  whether  these  sentences  were  legal. 

Mr.  Woodroffe  contended  that  separate  sentences  under  those  sections 
could  not  be  imposed,  relying  upon  a  decision  of  a  Full  Bench  of  this  Court, 
given  in  the  appeal  of  Nilmoni  Poddar  v.  Queen-Empress  (1).  That  decision 
has,  we  think,  no  [729]  application  to  the  facts  of  the  present  case.  The  deci- 
sion in  question  dealt  with  the  liability  of  one  rioter,  for  offences  actually 
committed  by  another  rioter.  It  in  no  way  affects  the  question  of  the  liabi- 
lity of  a  rioter  for  the  acts  committed  by  himself.  The  Judges  who  referred 
that  case  to  the  Full  Bench  did  not  refer  the  appeals  of  the  persons 
who  actually  committed  acts  of  grievous  hurt,  but  dismissed  the 
appeals  of  those  persons.  In  the  Full  Bench  case  Tottenham,  J.,  says  :  "  The 
actual  perpetrator  is  unquestionably  punishable,  both  for  rioting  and  for 
any  further  offence  he  commits,"  and  for  this  proposition  of  law  there  is 
ample  authority — see  Queen-Empress  v.  Ram  Sarup  (2). 


(l)  16  C.  442. 


(2)  7  A.  657. 
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In  the  present  case  the  accused  have    been    separately   convicted   and        1889 
punished    for  acts  committed  by  themselves  in  the  course  of  the  riot.     Kali     JUNE  12 
Rai  is  convicted  of  having  voluntarily  caused  hurt  to  Prankristo  by  hitting    r 
him  with  a  lathi  ;  Makhan    Roy   is   convicted    of   having   caused    hurt   to    r?1'   NAL 
Khiroda  by  hitting  her  with  a  lathi  ;  Tenu  Sheikh  of  having  caused  hurt  to  3N< 

Prankristo  by  hitting  him  with  a  stick  ;  and  Mohur  Mir  of    having   caused    16  (J7725 
hurt  to  Prankristo  by  hitting  him  with  a  shoe. 

We  are  of  opinion,  therefore,  that  the  sentences  passed  upon  those 
persons  are  legal. 

Mr.  Woodroffe  further  drew  our  attention  to  a  passage  in  the  judg- 
ment in  Lokenath  Savkav  v.  Queen-Empress  (1)  which  runs  as  follows  : 
"  If  it  had  been  found  that  the  causing  of  hurt  was  the  force  or  violence 
which  alone  constituted  the  rioting  in  the  present  case,  then  we  should  be 
prepared  to  hold  that  the  prisoner  could  not  be  punished  both  for  causing 
hurt  and  for  rioting  ;  but  the  facts  of  the  case  do  not  warrant  such  a  find- 
ing, for  rioting  was  being  committed  before  the  hurts  were  inflicted  and 
the  two  men  wounded."  Without  assenting  to  the  proposition  of  law  as 
thus  laid  down,  we  would  remark  that  in  this  case  also  the  evidence  shows 
that  the  offence  of  rioting  was  committed  before  Prankristo  and  his  com- 
panions were  actually  struck.  The  accused,  who  appear  to  be  zemindary 
peons,  were  deputed  to  bring  Prankristo  and  Lai  Behary  to  the  zemindary 
[730]  cutcherry  ;  and  they  appear  to  have  used  considerable  violence  to 
them  in  attempting  to  do  so  before  they  struck  them. 

In  the  second  case  (Rule  203),  Kali  Rai  has  been  convicted  and 
sentenced  both  for  rioting  under  s.  147  and  under  s.  325  for  voluntarily 
causing  grievous  hurt  to  Kuree  Ram  by  breaking  one  of  his  ribs  ;  and  the 
other  three  accused  have  been  convicted  and  sentenced  under  ss.  147  and 
325  read  with  s.  109,  that  is  to  say,  for  abetting  the  causing  of  grievous 
hurt  to  Kuree  Ram  by  Kali  Rai.  We  do  not  think  that  the  conviction 
under  this  latter  section  was  right,  inasmuch  as  although  the  evidence 
shows  that  they  themselves  beat  Kuree  Ram,  there  is  nothing  to  show 
that  they  abetted  Kali  Rai  in  inflicting  the  particular  blow  which 
broke  his  rib.  We  think,  therefore,  that  these  three  accused  should  have 
been  acquitted  on  that  head  of  the  charge,  and  we  accordingly  set  aside 
that  portion  of  the  conviction  and  the  sentence  of  three  months'  rigorous 
imprisonment  imposed  in  respect  of  it. 

In  other  respects  we  discharge  the  two  Rules. 

Rule  202  discharged. 

ii.  T.  ii.  Rule  203  made  absolute  in  part. 


(1)  11  C.  349. 
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CRIMINAL  Before  MY.  Justice  Trevelyan  and  Mr.  Justice  Baverley. 

MOTION. 

. IN  THE  MATTER  OF  THE  PETITION  OF  KHEPU  NATH  SIKDAR  AND 

16  C.  730.  OTHERS  (Petitioners)  v.  GRISH  CHUNDER  MUKERJI 

(Opposite  Party).-      [24th  June,  1889.] 

Criminal  Procedure  Code  (Act  Xof  1882),  ss.  195,  439,  476 — Sanction  for  prosecu- 
tion— Order  for  prosecution — Jurisdiction  of  High  Court  in  revision  to  quash 
orders  under  s.  476  of  the  Criminal  Procedure  Code. 

The  High  Court  is  competent  in  the  exercise  of  its  revisional  powers  to  inter- 
fere with  an  order  of  a  Subordinate  Court,  whether  made  under  s.  195  or  under 
s.  476  of  the  Criminal  Procedure  Code,  directing  the  prosecution  of  any  person 
for  offences  referred  to  in  those  sections.  The  High  Court,  under  s.  439,  has  the 
powers  conferred  on  a  Court  of  appeal  by  s.  423  to  alter  or  reverse  any  such  order. 

Before  a  Court  is  justified  in  making  an  order  under  s.  476,  directing  the  prose- 
cution of  any  person,  it  ought  to  have  before  it  direct  evidence,  [731]  fixing  the 
offence  upon  the  person  whom  it  is  sought  to  charge  either  in  the  course  of  the 
preliminary  enquiry  referred  to  in  that  section  or  in  the  earlier  proceedings  out 
of  which  the  enquiry  arises.  It  is  not  sufficient  that  the  evidence  in  the  earlier 
case  may  induce  some  sort  of  suspicion  that  the  person  had  been  guilty  of  an 
offence  ;  but  there  must  be  distinct  evidence  of  the  commission  of  an  offence  by 
the  person  who  is  to  be  prosecuted. 

When  a  subordinate  Magistrate,  after  trying  a  case,  sent  the  record  to  the 
District  Magistrate  with  a  suggestion  that  certain  persons  ought  to  be  prose- 
cuted under  s.  211  of  the  Penal  Code,  the  High  Court  held  that  this  did  not 
constituted  f.  sanction  to  prosecute. 

Queen  v.  Baijoo  Lai  (1),  and  In  the  Matter  of  the  Petition  of  Kali  Prosunno 
Bagchee  (2)  followed. 

[F.,  20  C.  349  (350)  ;  23  C.  532  (535)  ;  40  C.  477  (492)  =  17  C.L.J.  245  =  17  C.W.N.  647 
(652)  =  14Cr.L.J.  197=19  Ind.  Cas,  197  :  5  P.R.  1908Cr=103  P.L.R.  1908  = 
7  P.VV.R.  1908  Cr.;  Rat  Unrep.  Cr.  Cas.  895  (899)  ;  R..  16  A.  80  (82)  ;  26  A. 
249  (259)  (F.B.)  =  A.W.  N.  (1904)  15  ;  26  B.  785  (787)  ;  23  C.  610  (616)  ;  21  M. 
124  (126)  (F.B.)  =  2  Weir  593  ;  5  C. P.L.R.  78  (79)  ;  9  C. P.L.R  27  (28)  ;  Rat. 
Unrep.  Cr.  Cas.  701  ;  D.,  97  P.L.R,  1903  ;  R.  &  D.,  20  C.  474  (477).] 

ON  the  19th  December  1888  one  Khepu  Nath  Sikdar.  a  hotel-keeper 
at  Nattore,  lodged  an  information  at  the  police  station  that  he  had  missed 
from  his  box  in  his  hotel  certain  gold  and  silver  articles,  and  that  he 
suspected  one  Grish  Chunder  Mukerji  and  the  other  lodgers  of  having 
committed  theft  in  respect  thereof.  The  local  police  investigated  the  case 
and  sent  up  Grish  Chunder  Mukerji,  in  whose  house  it  was  alleged  one  of 
the  stolen  articles  was  found.  In  the  course  of  the  trial  before  the  Deputy 
Magistrate  of  Nattore,  Grish  Chunder  Mukerji  set  up  the  defence  that  the 
charge  was  a  false  one,  preferred  at  the  instigation  of  the  Mohunt  of 
Tarkeshar  in  the  district  of  Hughli,  because  he,  Grish  Chunder  Mukerji, 
had  refused  to  permit  his  wife  to  go  to  the  Mohunt,  who  wanted  her  for  an 
immoral  purpose.  Before  the  case  for  the  prosecution  against  Grish 
Chunder  was  closed,  the  Deputy  Magistrate  examined  witnesses  tendered 
by  the  accused,  and  rejected  the  prayer  of  the  complainant,  Khepu  Nath 
Sikdar,  for  summoning  all  his  witnesses.  Thereupon  Khepu  Nath  Sikdar 
moved  the  District  Magistrate  of  Rajshahi  (Mr.  H.  A.  D.  Phillips)  to 
transfer  the  case  to  the  file  of  sorr.?  other  Magistrate  ;  but  the  District 

*  Cnminal  Motions  Nos.  241,  242,  and  243  of  1889.  against  the  orders  passed  by 
Baboo  Mohim  Chunder  Chose-  Deputy  Magistrate  of  Nattore,  dated  the  7th  of  May 
1889. 

(1)  1  C.  450.  (2)  23  W.R.  Cr.  J9. 
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Magistrate  refused  the   application,  and    in  his  order    of  refusal,  dated  the        1889 
23rd  April  1889,  made  the  following  remarks  : —  JUNE  24. 

"The  issues  are  no   doubt  of  grave    importance  ;  but  I  see  no   reason    CR~IM^JAI 
for  transferring  the  case  from  the  file  of  the  Sub-Divisional  Magistrate,  and     MOTION. 

I    accordingly     reject    the   application.     At     the  same   time    I    feel    sure        

the  Sub-Divisional  Magistrate  will  [732]  recognize  the  extreme  gravity  ie  C.  730. 
of  the  case  and  do  his  best  to  sit  the  matter  to  the  bottom  and  get 
at  the  truth.  If  the  case  is  false  it  is  one  which  should  certainly  be 
followed  by  the  prosecution  of  Khepu  for  false  charge,  and  of  the  Mohunt 
also  for  abetment  of  the  same  were  there  any  chance  of  proving  such  an 
abetment.  On  the  other  hand,  if  the  theft  be  true  and  the  allegation 
about  the  Mohunt  be  false,  then  Grish  deserves  to  be  punished  for  wanton 
defamation." 

The  case  was  then  again  taken  up  by  the  Deputy  Magistrate,  who, 
after  examining  some  more  witnesses  on  the  7th  May  1889,  acquitted  the 
accused  ;  his  judgment  being  in  the  following  terms  : — 

"On  the  20th  December  last,  Khepu  Sikdar,  a  hotel-keeper  of 
Nattore  Upper  Bazaar,  instituted  a  case  of  theft  in  a  building,  at  the 
Nattore  Police-station,  and  stated  that  the  stolen  property  consisted  of  a 
new  pair  of  golden  balas  and  four  pieces  of  silver  anklets.  He  charged 
Abinash  Chunder  Bayragy  and  Kalachand  Acharji,  of  Tarkeshar  and 
the  present  accused,  Grish  Chunder  Mukerji  of  Bhanjipore,  near 
Tarkeshar  in  the  district  of  Hughli,  with  the  theft,  alleging  that  they 
had  been  lodgers  in  his  hotel  from  the  day  before  that  on  which  the 
theft  occurred.  Head  Constable  Dino  Bandhu  Ghose,  of  Nattore 
Station,  took  up  the  investigation.  He  went  to  Tarkeshar  with  Khepu 
Sikdar.  On  searching  the  house  of  Grish  Chunder  Mukerji,  he  obtained 
a  piece  of  bala  under  a  window,  which  Khepu  Sikdar  identified  as  one 
of  the  pair  that  had  been  stolen.  The  Head  Constable,  however, 
reported  the  case  to  be  entirely  false  for  reasons  set  forth  in  the  "  B  " 
Form,  in  which  the  case  was  reported.  After  the  receipt  of  the  Head 
"Constable's  report  I  communicated  the  matter  to  the  District  Magistrate, 
and,  at  the  same  time,  having  regard  to  the  important  issue  involved  in 
the  case,  suggested  to  him  the  desirability  of  having  an  enquiry  made 
through  the  Magistrate  of  Hughli  by  some  trustworthy  police  officer 
under  him.  The  Sub-Inspector  of  Haripal  made  the  investigation,  and 
reported  Khepu's  case  to  be  true.  It  would  have  been  a  good  thing, 
if  some  officer  other  than  the  Sub-Inspector  of  Haripal  had  made  the 
investigation,  for  Tarkeshar  is  within  [733]  Haripal  and  the  Sub- 
Inspector  of  that  place  did  not,  in  my  opinion,  act  quite  independently  in 
this  matter.  After  receipt  of  his  report  the  District  Magistrate  ordered 
the  original  case  to  be  tried.  No  reliable  witness  has  been  produced  by 
Khepu  Sikdar  ;  but,  on  the  contrary,  the  evidence  of  certain  witnesses 
examined  by  me  and  a  consideration  of  the  entire  circumstances  leave  no 
room  for  doubt  in  my  mind  that  Khepu's  case  is  entirely  a  got-up  one, 
the  result  of  a  deep-laid  conspiracy  to  ruin  Grish  and  others. 

"  Grish  has  a  handsome-looking  young  wife  and  the  Mohunt  of 
Tarkeshar  was  anxious  to  get  hold  of  her.  Here  is  something  like 
history  repeating  itself  in  connection  with  the  Mohunt,  for  who  has  not 
heard  of  the  incidents  connected  with  the  Mohunt,  Elokeshi,  and  Nobin  ? 
In  order  to  keep  her  out  of  the  Mohunt's  way,  Grish  had  to  remove  his 
wife  to  her  paternal  residence  at  Sonamukbi  in  the  district  of  Ban- 
kura.  I  have  examined  the  wife  of  Grish,  Kristokamini  by  name.  She 
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1889       ls    a   tender   girl   of     about    16,    and    is    now    enciente.     In    spite   of  her 
JUNE  24.     delicate  condition  Grish    produced  her    before  me,  fetching  her  from  Sona- 

,,  mukhi,  as   it  had  been    alleged  by  Baboo    Mohim  Chandra  Moitra,  Mukh- 

VRII  NAL  tear,  under  instruction  from  Khepu  Sikdar,  for  whom  he  appeared,  that 
m  the  wife  of  Grish  was  a  girl  of  only  7  or  8  years  of  age.  Baboo  Mohim 
16  C.  780.  Chandra  Moitra,  when  he  came  to  know  that  Khepu  had  given  him  false 
information  as  regards  the  age  of  Kristokamini,  declined  to  act  on  his  be- 
half. The  deposition  of  Kristokamini  shows  how  the  vile  woman  '  Chota- 
ginni '  acted  as  a  pimp  to  win  her  over  to  the  Mohunt.  There  is  some 
writing  of  Grish  in  a  khata  produced  by  Khepu  Sikdar  (vide  Exhibit  A). 
Grish  has  explained  how  he  was  made  to  write  in  the  khata  by  Khepu  Sik- 
dar. It  was  done  after  Grish  was  released  on  bail  from  the  hajut.  It  should 
be  mentioned  that  I  put  Grish  into  hajut  when  the  police  first  produced 
him  before  me.  Grish  stated  from  the  very  beginning  that  he  had  never 
been  to  Nattore  before  the  institution  of  this  case.  I  find  no  possible 
reason  why  Grish  should  come  to  Nattore.  Can  it  be  supposed  that 
he  came  merely  to  commit  the  theft  and  then  fly  off  ?  If  so,  what 
made  him  give  his  true  address,  as  he  was  a  stranger  to  this  place  ? 
Is  it  possible  that,  after  giving  his  address,  he  [734]  would 
be  so  careless  as  to  take  the  ornament  home,  and  not  dispose  of  it 
somewhere  on  the  way  ?  The  ornament  was  found  under  a  window 
under  very  suspicious  circumstances,  and  where  anybody  might  have 
thrown  it.  Khepu  has  no  wife  ;  he  lives  here  with  a  mistress,  and  is 
altogether  a  notorious  character.  It  is  said  that  he  made  the  ornaments  for 
his  brother's  wife  ;  what  could  he  say,  having  none  of  his  own  ?  I  con- 
sider the  allegation  to  be  entirely  false,  for  he  does  not  seem  to  be  such  a 
rich  man  as  to  invest  money  for  ornaments  for  his  brother's  wife.  Again, 
is  it  possible  that  he  kept  the  ornaments  in  a  broken  box  in  the  midst 
and  in  the  presence  of  strangers  ?  The  evidence  leaves  no  doubt  in  my 
mind  that  Khepu  acted  as  a  mere  tool  in  the  hands  of  Mohendra  Muker- 
ji,  employed  under  the  Chotataraf  Rajbati.  It  is  in  evidence  that  he 
had  deposited  a  considerable  sum  of  money  with  the  Rajbari  treasurer, 
and  that  it  was  under  his  order  that  Rati  Kanta  Karmakar  prepar- 
ed the  ornaments.  Mohendra,  it  should  be  mentioned,  is  a  relative 
of  the  present  Sub-Inspector  of  Nattore,  and  has  a  relative  in  the 
person  of  Panchcowrie  Mukerji,  of  Dhaniakhali,  employed  under  the 
Mohunt.  It  is  in  evidence  that  Panchcowrie  happen  to  be  in  Nat- 
tore  about  the  time  when  Khepu's  case  was  instituted.  He  is  a  resi- 
dent of  Dhaniakhali,  in  the  district  of  Hughli,  and  the  report  of 
the  Sub-Inspector  of  Haripal  was  sent  from  that  place.  Witness  Prasan- 
nanath  Bhaduri,  who  has  given  evidence  as  to  how  the  plot  was  hatched 
by  Mohendra,  has  produced  a  letter-marked  A,  with  its  envelope,  with  the 
post-mark  of  Haripal  on  it.  The  letter  purports  to  have  been  written  by 
Panchcowrie  to  Mohendra  in  connection  with  the  case.  If  Khepu's  case 
was  true,  what  business  had  Mohendra  and  Panchcowrie  to  mingle  in  it, 
and  what  business  had  they  to  get  up  a  false  case  unless  it  was  to  further 
the  interests  of  the  Mohunt,  who  had  cause  to  be  annoyed  with  Grish, 
not  only  for  his  failure  to  get  hold  of  his  wife,  but  also  for  his  giving 
evidence  against  him  in  a  certain  case,  I  need  not  enter  into  further 
details.  The  plot,  to  say  the  least,  is  the  most  mischievous  and  notarious  that 
I  have  ever  come  across ;  its  sole  object  was  to  wreak  vengeance  on  a  sup- 
posed enemy,  if  not  also  to  put  Grish  out  of  the  way,  and  so  facilitate  the 
[735]Mohunt's  intrigue  with  his  wife.  I  consider  Grish  to  be  an  innocent 
man,  so  far  as  Khepu's  case  is  concerned.  As  some  evidence  for  the 
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defence  has  been  taken,  the  prisoner  ought  to  be  acquitted.     He  has  there-        1889 
fore  been  formally  charged  to-day,  and  he  has  pleaded  not  guilty.  I  acquit     JUNE  24. 
Grish  Chu   der  Mukerji  under  s.  258,  Criminal  Procedure  Code,  and  direct   rRIMINAL 
that  he  be  set  at  liberty.     The  records  of  the  case  will  be  submitted  to  the     MOTION 
District   Magistrate  for  prosecution  of  Khepu  Sikdar  under  s.    211,  Indian 
Penal  Code  and  of  Mohendra  Mukerji  and  Panchcowrie    Mukerji  for  abet-     ie  c.  730. 
ting  the  same.     All  these  persons  may  be  tried  under  any  other  section  of 
the  Penal  Code  that  may  be  found  applicable.     A  list  of  witnesses  for   the 
prosecution  will  be  attached  to  the  record." 

After  the  above  order  was  passed,  the  case  was  taken  up  by 
Mr.  Ainslie,  Deputy  Magistrate  of  Rampore  Baulia,  who  described  himself 
in  his  order  as  "  Deputy  Magistrate  in  charge,"  and  he  issued  warrants 
for  the  arrest  of  the  three  persons  referred  to  in  the  above  order. 
Those  three  persons  accordingly  moved  the  High  Court  to  quash  the  sanc- 
tion or  direction  given  by  the  Deputy  Magistrate  of  Nattore  for  their 
prosecution  under  s.  211  of  the  Penal  Code.  On  those  applications  three 
rules  were  issued,  calling  upon  the  Deputy  Magistrate  to  show  cause  why 
his  order  should  not  be  set  aside  ;  and  similar  rules  were  issued  upon 
Grish  Chunder  Mukerji,  because  it  appeared  from  the  affidavit  of  one  of 
the  petitioners  that  the  Deputy  Magistrate  had  asked  the  pleaders  of 
Grish  Chunder  Mukerji  whether  he  would  like  to  prosecute  the  com- 
plainant in  the  event  of  a  prosecution  under  s.  211  being  sanctioned,  and 
that  thereupon  the  pleader  had  replied  in  the  affirmative.  These  three 
rules  now  came  on  for  disposal. 

In  rule  No.  241 — Mr.  Woodroffe,  Baboo  Umbica  Churn  Bose,  and 
Baboo  Gopee  Nath  Mukerjee,  for  the  petitioner,  Khepu  Sikdar. 

In  rule  No.  242 — Mr.  M.  Gkose,  Baboo  Jogendra  Nath  Bose,  and 
Baboo  Kamini  Kumar  Gohu,  for  the  petitioner,  Panchcowrie  Mukerji. 

In  rule  No.  243 — The  Advocate-General  (Sir  G.  C.  Paul)  and  Baboo 
Gopi  Nath  Mukerjee,  for  the  petitioner,  Mohendra  Mukerji. 

[736]  Baboo  Ram  Charan  Mitter,  for  the  Deputy  Magistrate  in  all 
three  rules. 

Mr.  Hill  and  Baboo  Isivar  Chunder  Chuckerbutty,  for  Grish  Chunder 
Mukerji,  the  opposite  party,  in  all  three  rules. 

Baboo  Ram  Charan  Mitter,  in  showing  cause,  contended  that  the 
Deputy  Magistrate  of  Nattore  had  given  no  sanction  to  any  individual 
under  s.  195  of  the  Criminal  Procedure  Code,  and  that  therefore  the  High 
Court  had  no  power  to  quash  the  order  under  the  provisions  of  that  section. 
If  an  order  under  that  section  had  been  passed,  the  petitioners  ought  to  have 
gone  to  the  Sessions  Judge  in  the  first  instance.  Moreover,  the  High  Court 
had  no  power  to  quash  an  order  for  prosecution,  which  did  not  amount  to 
a  sanction.  Queen-Empress  v.  Rachappa  (1). 

On  the  merits  he  contended  that,  though  the  Deputy  Magistrate  was 
not  justified  in  referring  in  his  judgment  to  the  previous  history  of  the 
Mohunt  of  Tarkeshar  which  was  not  in  evidence  before  him,  the  evidence 
recorded  by  the  Deputy  Magistrate  was  sufficient  to  justify  him  in 
directing  a  prosecution  under  s.  476  of  the  Criminal  Procedure  Code. 

Mr.  Hill  claimed  the  right  to  address  the  Court  on  behalf  of  Grish 
Chunder  Mukerji,  who  had  been  called  upon  to  show  cause. 

TREVELYAN,  J.,  enquired  if  Mr.  Hill  intended  to  argue  that  no  sanc- 
tion had  been  given  by  the  Deputy  Magistrate  under  s.  195,  Criminal 
Procedure  Code. 

(1)   13  B.  109. 

487 


16  Cal.  737  INDIAN  DECISIONS,  NEW  SERIES  [Yol. 

1889  Mr.  Hill  informed    the  Court    that  it  would    be  his  contention  that  no 

JUNE  24.      sanction  had  been    accorded  by  the    Deputy    Magistrate  to   any   private 

individual. 
CRIMINAL 

MOTION  IREVELYAN,  J  . — In    that   case,    Mr.  Hill,  you  have    no  locus  standi  on 
'     your  own  showing,  and  we  rule  that  you  are  not  entitled  to  be  heard. 

16  C.  730.  Mr.  Woodro/e,   on    behalf    of   Khepu    Sikdar  in  rule  No.  241.— Whe- 

ther the  order  of  the  Deputy  Magistrate  is  to  be  regarded  as  a  sanction 
under  s.  195,  Criminal  Procedure  Code,  or  as  a  direction  by  the  Court 
under,  s.  476,  the  High  Court  is  equally  [737]  competent  to  deal  with 
it.  If  the  order  is  to  be  regarded  as  a  sanction,  it  can  be  revoked  by 
the  High  Court  under  the  provisions  of  s.  195,  Criminal  Procedure  Code  ; 
and  if  the  order  be  one  made  under  s.  476,  the  revisional  powers  of  the 
High  Court  are  large  enough  to  enable  it  to  set  it  aside.  Any  order  in  a 
judicial  proceeding  is  liable  to  be  altered  or  reversed  by  the  High  Court  in 
its  revisional  jurisdiction — s.  439.  Similar  orders  have  been  quashed 
in  the  case  of  Queen  v.  Baijoo  Lall  (1)  following  the  earlier  case  of  In 
the  Matter  of  the  Petition  of  Kali  Prasunno  Bagchee  (2).  On  the  merits  the 
case  has  been  so  irregularly  and  improperly  tried  by  the  Deputy  Magis- 
trate, that  no  weight  ought  to  be  attached  to  his  conclusions.  There  is 
nothing  to  show  that  a  theft  had  not  really  occurred  and  that  the 
charge  of  Khepu  Nath  Sikdar  was  false. 

Mr.  M.  Ghose,  who  appeared  on  behalf  of  Panchcowrie  Mukerji  in 
rule  No.  242,  was  stopped  by  the  Court  on  the  ground  that  there  was  no 
evidence  against  his  client. 

The  Advocate-General,  who  appeared  on  behalf  of  Mohendra 
Mukerji  in  rule  No.  243,  contended  that  his  client  never  having 
been  examined  in  the  case  by  either  side,  the  Deputy  Magistrate 
had  no  right  to  direct  his  prosecution  ;  and  that  the  evidence  against  him 
was  wholly  inadmissible  and  incredible  on  the  face  of  it. 

JUDGMENT. 

The  following  judgment  of  the  High  Court  (TREVELYAN  and 
BEVERLEY,  JJ.)  was  delivered  by 

TREVELYAN,  J. — This  is  an  application  to  set  aside  an  order  of  the 
Deputy  Magistrate  of  Nattore,  dated  7th  May  1889,  by  which  he  directs 
that  the  records  of  a  case,  brought  by  Khepu  Nath  Sikdar  against  Grish 
Chunder  Mukerji,  be  submitted  to  the  District  Magistrate  for  the  prosecu- 
tion of  Khepu  Sikdar  under  s.  211  of  the  Indian  Penal  Code,  and  of 
Mohendra  Mukerji  and  Panchcowrie  Mukerji  for  abetting  this  offence. 
He  then  goes  on  to  say  :  "  All  these  persons  may  be  tried  under  any  other 
section  of  the  Penal  Code  that  may  be  found  applicable.  A  list  of  witnesses 
for  the  prosecution  will  be  attached  to  the  record."  That  order  being  made, 
and  the  record  being  sent,  whether  to  the  Magistrate  or  where  does  not 
appear,  an  [738]  order  was  made  by  Mr.  E.  F.  Ainslie,  who  describes 
himself  as  "  Deputy  Magistrate  in  charge,"  directing  issue  of  warrants 
against  these  three  persons  for  their  arrest,  and  fixing  a  day  for  the  hear- 
ing ;  and  directing,  furthermore,  that  the  case  should  remain  on  his  file. 

This  case  has  been  argued  at  some  length.  Thefivst  question  is  as 
to  what  this  order  of  the  7th  May  means  ;  the  second  is  whether  we  have 
jurisdiction  under  the  revision  powers  conferred  upon  us  to  set  aside  this 
order  ;  and  the  third  question  is  whether,  under  the  circumstances  of  this 


(1)  1  C.  450.  (2)  23  W.  R.  Cr.  39. 
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case,  we  ought  to  exercise    such  powers  in  favour  of  the  persons  who  have        1889 
applied  to  us.  JUNE  24. 

One  view  of  this  order  of  the  7th  May  is  that  it  amounts  to  a  sanction  _ 
to  prosecute.  Another  view  of  this  order  is  that  it  is  an  order  made  by  the  V?n 
Deputy  Magistrate  under  the  provisions  of  s.  476  of  the  Criminal  Procedure 
Code,  sending  the  case  for  inquiry  or  trial  to  the  Magistrate  of  the  16  c  730 
District.  There  is  a  third  view  of  this  order  :  it  is  one  that  is  sought  to 
be  supported  by  an  order  of  the  Magistrate  of  the  District,  dated  23rd 
April,  on  an  application  made  to  transfer  the  case  from  Nattore.  In 
that  order,  after  some  observations  having  no  reference  to  the  matter  of 
the  application  made  before  him,  the  Magistrate  said  this  : — "  At  the 
same  time,  I  feel  sure  the  Sub-Divisional  Magistrate  will  recognize  the 
extreme  gravity  of  the  case,  and  do  his  best  to  sift  the  matter  to  the 
bottom,  and  get  to  the  truth.  If  the  case  is  false,  it  is  one  which  should 
certainly  be  followed  by  the  prosecution  of  Khepu  for  a  false  charge,  and 
of  the  Mohunt  also  for  abetment  of  the  same,  were  there  any  chance  of 
proving  any  such  abetment.  On  the  other  hand  if  the  theft  be  true, 
and  the  allegation  about  the  Mohunt  be  false,  then  Grish  deserves  to  be 
punished  for  wanton  defamation."  It  has  been  urged  that  the  order 
made  by  the  Deputy  Magistrate  has  been  suggested  by  the  order  .of  the 
Magistrate,  and  is  intended  to  be  in  compliance  with  it.  With  regard 
to  the  first  view,  we  think  it  clear  that  this  order  does  not  mean  to  give 
Grish  Chunder  sanction  to  prosecute.  It  does  not  purport  to  do  so ; 
and  unless  it  did,  it  is  difficult  to  see  how  it  amounts  to  a  sanction 
to  prosecute.  It  only  really  submits  [739]  the  case  to  the  District 
Magistrate  to  be  dealt  with  under  s.  211  if  he  thinks  proper  to  do  so ;  and 
the  remark,  "  All  these  persons  may  be  tried  under  any  other  section  of 
the  Penal  Code  that  may  be  found  applicable,"  really  means  that  if  a 
prosecution  is  instituted  under  s.  211,  and  it  turns  out  that  there  are 
other  sections  under  which  these  persons  can  be  tried,  they  may  be  so 
tried.  That  does  not  assist  us  in  construing  the  order.  It  does  not 
show  that  sanction  was  given  to  Grish  Chunder  to  prosecute.  Whether 
this  order  may  be  construed  in  either  of  the  two  other  ways  that  I  have 
pointed  out  is  we  think  immaterial.  In  either  case  we  think  it  is  an  order 
that  we  can  deal  with  ;  and  we  think  that  we  can  also  deal  with  the  order 
that  has  resulted  from  it,  viz.,  the  issue  of  warrants.  The  practical 
effect  of  either  of  these  two  constructions  is  the  same.  If  we  have  power 
to  interfere  with  an  order  under  s.  476,  we  have  equally  power  to  inter- 
fere with  a  matter  of  this  kind  in  which  the  Deputy  Magistrate,  having 
tried  the  case,  makes  an  order  sending  the  record  with  an  invitation  to 
the  District  Magistrate  to  prosecute.  If  this  amounts  to  simply  sending  the 
case  to  the  District  Magistrate  to  deal  with  it  under  s.  211  of  the  Penal 
Code,  then  it  is  not  a  sanction  to  prosecute.  If  it  is  an  order  under  s.  476 
of  the  Criminal  Procedure  Code,  then  the  considerations  arise  to  which  we 
will  presently  refer,  viz.,  whether  there  was  any  necessity  for  a  preliminary 
inquiry,  and  whether  the  absence  of  such  preliminary  inquiry  has  vitiated 
the  inquiry  purporting  to  be  made  under  that  section.  We  have  ample 
jurisdiction  to  interfere  on  a  question  of  this  kind.  In  the  first  place  we 
have  the  terms  of  the  Criminal  Procedure  Code,  which  clearly  show  that  we 
have  such  jurisdiction.  Under  s.  439  the  High  Court,  in  exercising  its 
powers  of  revision,  has  the  powers  conferred  on  a  Court  of  appeal  by  s.  423 
to  alter  or  reverse  an  order  of  the  lower  Court.  So  that  we  have  the  same 
power  to  alter  or  reverse  an  order  of  this  description  as  an  appellate  Court 
would  have  in  a  case  of  appeal.  This  construction,  we  think,  is  confirmed 
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by  the  cases  cited  in  which  different  Benches  of  this  Court  have  interfered 
with  orders  made  under  this  section  or  under  the  corresponding  section 
in  the  earlier  Act.  The  cases  to  which  we  have  been  referred  are  first 
[740]  the  case  °f  Queen  v.  Baijoo  Loll  (1),  decided  by  Macpherson  and 
Morris,  JJ.,  and  there  is  an  earlier  case,  namely,  In  the  matter  of  the  peti- 
tion of  Kali  Prosunno  Bagchee  (2). 

There  being  jurisdiction,  and  the  order  being  in  the  way  described, 
the  question  arises  whether  this  is  a  case  in  which  we  ought  to  interfere. 
We  think  that  the  Magistrate  ought  not  to  have  made  this  order,  and  that 
there  is  no  ground  for  his  order.  There  is  no  doubt  that  before  proceed, 
ings  under  s.  476  can  be  instituted,  either  there  must  be  a  preliminary 
inquiry  held  by  the  Magistrate  and  in  such  inquiry  there  must  be  direct 
evidence  fixing  the  offence  upon  the  persons  whom  it  is  sought  to  charge, 
or  in  the  earlier  proceedings  out  of  which  this  enquiry  arises,  there  must 
be  direct  evidence  charging  these  persons  with  an  offence.  It  is  not 
sufficient  that  the  evidence  in  the  earlier  case  may  induce  some  sort  of 
suspicion  that  these  persons  had  been  guilty  of  an  offence.  The  law 
as  laid  down  in  the  cases  clearly  shows,  that  before  a  Magistrate  can 
proceed  at  all  under  that  section,  he  must  either  in  the  case  before  him  or 
in  the  inquiry  which  he  must  make  have  distinct  evidence  on  the  com- 
mission  of  an  offence.  If  the  order  is  to  be  construed  in  accordance  with 
the  third  view  we  have  mentioned,  we  equally  think  that  it  could  only  be 
made  upon  the  footing  that  there  was  before  the  Magistrate  direct  and 
substantial  evidence  of  the  commission  of  an  offence. 

The  learned  Judges  then  proceeded  to  consider  the  evidence  in  all  the 
rules,  and  concluded  as  follows  : — 

It  is  clear  to  us  that  on  the  evidence  in  this  case,  the  Magistrate  was 
not  justified  in  taking  steps  beyond  the  acquittal  of  Grish  Chunder. 

That  being  so  we  must  set  aside  the  order  made  by  him  of  the  7th 
May  1889,  beginning  with  the  words, — "  The  records  of  the  case  will  be 
submitted  *  ••'  *  *  *  " — down  to  the  end. 


And  further  we  direct  that  the  order 
warrants  issued  by  him  be  quashed. 


H.  T.  H. 


made    by    Mr.   Ainslie   and    the 


Rules  made  absolute. 


16  C.  741. 
[741]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Prinsep  and  Mr.  Justice  Hill. 


SARASWATI  DASI  (Defendant  No.  1)  v.  HORITARUN  CHUCKERBUTTI 

AND  ANOTHER  (Plaintiffs)  AND  SRIRAM  SHAHA  AND  OTHERS 

(Defendants)*      [26th  April,  1889.] 

Limitation — Bengal  Tenancy  Act  (VIII  of  1885),  sch.  Hi.  art.  3 — Suit  by  occupancy 
ryot  to  recover  possession  after  dispossession  by  landlord — Question  of  title — 
Possessory  suits— Bengal  Act  VIII  of  1869,  s.  27. 

A  suit  by  an  occupancy  ryot  to  recover  possession  of  land  of  which  he  has  been 
dispossessed  by  his  landlord,  in  which  the  title  of  the  tenant  is  denied  and  put 

*  Appeal  from  Appellate  Decree  No.  1225  of  1888,  against  the  decree  of  W.  H. 
Page,  Esq. .Judge  of  Moorshedabad,  dated  the  24th  of  April  1888,  reversing  the 
decree  of  Baboo  Bunkim  Chunder,  Mitter,  Munsif  of  Kandi,  dated  the  27th  of  June 

8>'(1)  1  C.  450.  (2)  23  W.  R.  Cr.  39. 
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in  issue,  is  governed  by  the  special  period  of  limitation  prescribed  by  the  Bengal 
Tenancy  Act,  sch.  iii,  art.  3,  namely,  two  years  from  the  date  of  dispossession. 

It  was  intended  by  that  enactment  to  provide  for  all  suits  to  recover  possession 
of  land  brought  by  an  occupancy  ryot,  and  to  limit  the  period  previously  allowed 
by  the  Courts  for  suits  to  recover  possession  by  reason  of  a  title  set  up  and  proved 
by  the  plaintiff,  and  not  to  provide  only  for  suits  of  a-possessary  nature  such  as 
were  previously  dealt  with  by  s.  27  of  Bengal  Act  VIII  of  1869. 

[F.,  17  C.  926  (929)  ;  Rel.,  11  Ind.  Cas.  912  (913)  =  7  N.L.R.  125  ;  R.,  17  C.L.J.  316 
(351)  =  17  C.  W.N.  889  (916)  =  19  Ind.  Cas.  793  (806)  ;  15  C.P.L.R.  125  (127)  ;  14 
Ind.  Cas.  54  (55)  ;  D.,  19  Ind.  Cas.  980.] 

THE  plaintiffs  sued  to  recover  possession  of  a  jote,  alleging  in  their 
plaint  that  their  father,  and  they  themselves  after  him,  had  been  in 
possession  of  the  jote  until  1291  (1884);  that  the  jote  was  a  permanent 
and  transferable  one ;  that  they  had  acquired  a  right  of  occupancy, 
but  the  defendants  had  in  1291  illegally  dispossessed  them.  In  the  plaint 
their  cause  of  action  was  alleged  to  have  accrued  from  the  year  1291  ;  in 
their  evidence  they  stated  it  to  have  arisen  from  Assar  1291.  The  suit 
was  instituted  on  the  16th  June  1886. 

The  defend  ints  pleaded  that  the  plaintiffs'  father  had  relinquished 
the  jote,  and  that  the  plaintiffs  had  not  acquired  a  right  of  occupancy  ; 
they  also  pleaded  that  the  suit  was  barred  by  limitation,  having  been 
instituted  more  than  one  year  from  the  date  of  dispossession. 

The  Munsif  dismissed  the  suit  on  the  ground  of  limitation, 
holding  that  the  suit  ought  to  have  been  brought  within  one  year 
[742]  from  the  dispossession,  under  s.  27,  Bengal  Act  VIII  of  1869,  the 
period  of  one  year  having  expired  before  the  Bengal  Tenancy  Act  (which 
repealed  Bengal  Act  VIII  of  1869)  came  into  operation. 

The  Judge  on  appeal  reversed  this  decision  on  the  point  of  limitation, 
which  is  the  only  one  material  to  this  report.  He  said  : 

(1)  "The  Munsif  grounds  his  judgment  chiefly  on  the  decision  of 
Sir  Richard  Garth,  C.  J.,  in  the  case  of  Imam  Buksh  M undid  v.  Momin 
Mwidnl  (1),  but  there  is  in  my  opinion  an  important  difference  between 
that  case  and  the  present  one  which  the  Munsif  has  overlooked. 
In  that  case  the  plaintiffs  sued,  alleging  that  their  father  had  been  in 
possession  of  a  certain  jote,  and  that  on  his  death  the  plaintiffs  and  other 
co-sharers  succeeded  to  the  jote  and  had  been  in  possession  until  the 
time  when  they  were  illegally  dispossessed  by  the  landlord  ;  the  landlord 
apparently  did  not  dispute  the  possession  either  of  the  plaintiffs'  father 
or  of  the  plaintiffs  and  their  co-sharers,  but  alleged  that  the  plaintiffs 
and  their  co-sharers  had  voluntarily  relinquished  the  jote.  In  the 
present  case  the  landlord  denies  that  the  plaintiffs  were  ever  in  possession, 
alleging  that  their  father  voluntarily  relinquished  possession  :  here  is  a 
distinct  denial  of  the  plaintiffs'  title,  and  therefore  under  the  rulings  cited 
by  the  plaintiffs'  pleader  \Joyunti  Dasi  v.  Mahomed  Ali  Khan  (2),  and 
Basavut  Ali  v.  Altaf  Hosain  (3)] ,  I  am  bound  to  hold  that  the  ordinary 
rule  of  limitation  applies,  and  that  the  suit  is  not  barred  by  any  special 
rule  under  the  provisions  of  the  former  Rent  Law." 

From  this  decision  the  first  defendant,  Saraswati  Dasi,  appealed  to 
the  High  Court. 

Baboo  Mohesh  Chunder  Chowdhry  and  Baboo  Srisk  Chunder 
Chowdhry,  for  the  appellant. 

Baboo  Kavwta  Sindhn  Milker  jee,  for  the  respondents. 
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(1)  9  C.  280. 


(2)  9C.  423. 


(3)   14  C.  624. 
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The  judgment  of  the  Court  (FRINSEF  and  HILL,  JJ.)  was  as  follows  : — 

JUDGMENT. 

This  is  a  suit  brought  by  an  occupancy  ryot  to  recover  possession  of 
land  of  which  he  has  been  dispossessed  by  his  landlord.  [743]  Under 
the  decisions  of  this  Court  it  is  settled  law  that  the  suit  could  have  been 
brought  within  twelve  years  from  the  date  of  dispossession,  inasmuch  as 
the  title  of  the  tenant  was  disputed  and  put  in  issue  in  the  case.  The 
matter  which  we  are  called  upon  to  decide  is  whether  this  rule,  which 
has  been  long  in  force  in  this  Court,  has  been  affected  by  the  limitation 
prescribed  in  the  Bengal  Tenancy  Act,  sch.  Hi,  art.  3.  It  is  there  enact- 
ed that  a.  suit  to  recover  possession  of  land  claimed  by  the  plaintiff  as  an 
occupancy  ryot  must  be  brought  within  two  years  from  the  date  of 
dispossession.  Section  184  of  the  Bengal  Tenancy  Act  declares  that  suits 
specified  in  sch.  Hi  of  the  Act  shall  be  instituted  within  the  time  prescrib- 
ed in  that  schedule  for  them  respectively.  It  seems  to  us  that  by  this 
enactment  it  was  intended  to  provide  for  all  suits  to  recover  possession  of 
land  which  might  be  brought  by  an  occupancy  ryot,  and  to  limit  the  period 
previously  allowed  by  the  Courts  for  suits  to  recover  possession  by  reason 
of  a  title  set  up  and  proved  by  the  plaintiff.  There  is  nothing  in  the  terms 
of  the  law  to  lead  us  to  suppose  that  the  Legislature  provided  only  for  suits  of 
a  possessory  nature,  such  as  were  previously  dealt  with  by  s.  27  of  Bengal 
Act  VIII  of  1869.  There  is  no  saving  clause  in  the  Bengal  Tenancy  Act 
in  favour  of  suits  which  might  have  been  brought  under  the  law  previously 
existing  by  occupancy  ryots  to  recover  possession  of  lands  of  which  they 
had  been  dispossessed.  Consequently  we  are  of  opinion  that  even  if  the 
plaintiff  had  twelve  years,  or  a  portion  of  twelve  years,  to  bring  this  suit 
when  the  Bengal  Tenancy  Act  came  into  operation,  he  was  by  its 
operation  restricted  to  two  years  from  the  date  of  his  dispossession. 
The  cause  of  action,  that  is  to  say,  the  date  of  dispossession,  has  not 
been  clearly  stated  by  the  plaintiff  in  his  plaint.  It  is  stated  to  be 
from  the  year  1291.  In  the  evidence  given  it  is  made  more  precise  and 
stated  to  be  from  Assar  1291.  It  is  contended  by  the  plaintiff  that  the 
expression  '  up  to  Assar  1291  '  necessarily  implies  from  the  end  of  Assar, 
which  would  bring  this  suit  within  the  period  prescribed  by  the  Bengal 
Tenancy  Act ;  but  this  was  clearly  not  so  understood  by  the  first  Court, 
and  we  are  not  prepared  to  say  upon  this  vague  expression  that  the  suit 
is  not  barred.  It  is  rather  for  [744]  the  plaintiff  to  show  that  his  suit 
has  been  brought  within  time  and  in  the  absence  of  evidence  to  the  con- 
trary, we  must  take  it  that  the  dispossession  took  place  from  the  com- 
mencement of  Ass  ir.  In  this  visw  the  suit  would  be  barred.  We 
accordingly  dismiss  the  suit,  setting  aside  the  judgment  of  the  lower 
appellate  Court,  and  restoring  that  of  the  first  Court,  with  costs  of  this 
and  the  lower  appellate  Court. 

J.  v.  w.  Appeal  allowed. 
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Before  My.  Justice  Prinsep  and  Mr.  Justice  Hill.  APPEL- 
LATE 

NILMONY  SINGH  DEO  (Decree-holder)   v.   BIRESSUR  BANERJEE  CIVIL. 

AND  OTHERS   (Judgment-debtors).^      [17th  June,  1889.]  16C~~7H 

Civil  Procedure  Code,  1882,  s.  230 — Application  to  transfer  decree  for  execution — 
Application  for  execution  of  decree — "Granting"  application^  Meaning  of — 
Issue  of  process. 

An  application  to  the  Court  which  passed  a  decree  for  a  certificate  to  allow 
execution  to  be  taken  out  in  another  Court,  is  not  an  application  for  the  exe- 
cution of  the  decree  within  the  terms  of  s.  230  of  the  Code  of  Civil  Procedure. 

The  "  granting  "  of  an  application  under  that  section  includes  the  issue  of 
process  for  execution  of  the  decree. 

[F.,   35   B.    103    (109)  =  12   Bom.    L.R.    844  =  8   Ind.  Cas.  168  ;  22  C.  921  (924)  ;  9  Ind. 
Cas.    246;Expl.,    22   C.    375    (376);  14   Ind.    Cas.    277;  D.,  20  C.  29  (31)  ;  8  C. 

W.  N.  575  (577).] 

THIS  was  an  application  for  execution  of  a  decree  obtained  on  the 
7th  August  1875,  in  the  Court  of  the  Collector  of  Manbhoom.  Between 
1875  and  1887,  applications  were,  from  time  to  time,  made  in  the  Man- 
bhoom Court  for  execution  of  the  decree,  in  two  of  which  applications 
some  money  was  realized.  On  the  26th  July  1887,  the  decree-holder 
applied  to  the  Manbhoom  Court  for  a  certificate  to  enable  the  decree  to 
be  executed  in  the  district  of  Burdwan.  The  decree  having  been  trans- 
ferred to  the  Burdwan  Court,  an  application  was  made  to  that  Court  on 
23rd  May  1888,  for  the  issue  of  a  warrant  of  arrest  against  the  judgment- 
debtor,  and  he  was,  under  the  provisions  of  s.  245-Z?  of  the  Civil  Proce- 
dure Code  (see  s.  2,  Act  VI  of  1888),  called  upon  to  show  cause  why  he 
should  not  be  committed  to  jail  in  [745]  execution  of  the  decree. 
The  judgment-debtor  objected  that  the  execution  of  the  decree  was 
barred  by  lapse  of  time  under  s.  230,  Civil  Procedure  Code,  and 
the  Subordinate  Judge  upheld  this  objection,  and  dismissed  the 
application  on  that  ground  ;  and  the  Judge,  on  appeal,  came  to 
the  same  conclusion.  The  decree-holder  appealed  to  the  High  Court  on 
the  grounds  that  the  application  of  the  23rd  May  1888  was  in  continua- 
tion of  the  application  of  the  26th  July  1887  ;  that  no  previous  applica- 
tion had  been  made  and  granted  under  s.  230  of  the  Civil  Procedure  Code ; 
and  that  therefore  the  execution  of  the  decree  was  not  barred  under  that 
section. 

Mr.  Woodroffe  and  Baboo  Upendro  Chundra  Bose,  for  the  appellant. 

Baboo  Rash  Behari  Ghose  and  Baboo  Srish  Chundra  Chowdhry,  for  the 
respondents. 

The  judgment  of  the  Court  (PRINSEP  and  HILL,  JJ.)  was  as 
follows  : — 

JUDGMENT. 

The  decree  in  this  suit  was  passed  on  the  7th  August  1875.  It  was 
kept  alive  from  that  time  until  the  26th  July  1887.  On  that  date  an 
application  for  a  certificate  was  made  to  the  Deputy  Collector  of  Man- 
bhoom, the  Court  by  which  the  decree  was  passed,  to  allow  execution  to 

*  Appeal  from  Order  No.  82  of  1889,  against  the  order  of  R.  F.  Rampini,  Esq., 
judge  of  Burdwan,  dated  the  12th  of  December  1888,  affirming  an  order  of  Baboo 
Madhub  Chunder  Chuckerbutty,  Subordinate  Judge  of  "Burdwan,  datedlhe"16th  of 
August  1888. 
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be  taken  out  in  the  Civil  Court  at  Burdwan.  The  application  no  doubt 
was  made  in  the  form  prescribed  in  s.  235,  but  the  last  column,  clause  (;'), 
was  necessarily  vague  in  respect  of  the  attachment  of  particular  properties. 
The  decree  was  sent  for  execution  to  Burdwan  by  a  proceeding  dated  13th 
April  1888,  and  was  received  on  the  4th  May  following.  Execution  has 
been  refused  under  s.  230  of  the  Code,  it  being  found  that  more  than 
twelve  years  have  elapsed  from  the  date  of  the  decree,  and  that  this  matter 
fell  within  that  section,  inasmuch  as  a  previous  application  had  been 
made  to  execute  the  decree  under  s.  230  and  had  been  granted.  It  is  con- 
tended in  second  appeal  by  Mr.  Woodroffe,  first,  that  the  application  to 
the  Deputy  Collector  of  Manbhoom,  dated  26th  July,  was  an  application  to 
execute  the  decree  within  the  terms  of  s.  230,  and  that  the  subsequent  pro- 
ceedings at  Burdwan  could  only  be  properly  regarded  as  proceedings  in  con- 
tinuation [746]  and  in  furtherance  of  that  application.  In  our  opinion,  the 
application  made  at  Manbhoom  was  not  an  application  to  execute  the 
decree,  but  an  application  to  send  the  decree  for  execution  by  a  Court 
which  alone  was  competent  to  execute  it  in  the  manner  desired.  The  Court 
at  Manbhoom  could  have  no  power  to  execute  a  decree  at  Burdwan.  The 
law,  in  our  opinion  contemplates  that  in  such  a  case  the  Court  which 
passed  the  decree  is  competent  only  to  transfer  it  for  execution  in  the 
manner  directed  by  s.  224,  but  that  the  application  for  execution  should 
be  made  to  the  Court  which  has  jurisdiction  to  issue  processes  in  order 
to  enforce  payment  of  the  money  decreed.  We  therefore  regard  the 
application  of  the  26th  July  1887,  as  an  application  merely  to  transfer 
the  decree  for  execution,  and  not  an  application  for  the  execution  of  the 
decree  itself.  The  District  Judge  relies  upon  the  case  of  Dewan  Ali  v. 
Sovoshibala  Dabee  (1),  as  explaining  the  meaning  of  the  granting 
of  an  application  to  execute  within  s.  230.  It  is  unnecessary  for  us  to 
discuss  this  matter,  and  to  consider  whether  it  is,  as  found  in  that  case, 
to  be  equivalent  to  admitting  an  application  within  the  terms  of  s.  245, 
or  something  beyond  that,  because  we  have  no  doubt  that  it  includes  the 
issue  of  a  process  for  execution  of  the  decree.  In  this  case  we  have  had 
brought  to  our  notice  two  instances  in  which  such  processes  issued  and 
money  was  realized  in  part  satisfaction  of  the  decree,  so  that  it  is  clear 
that  the  applications  to  execute,  which  were  applications  before  the  present 
application,  were  granted  within  the  terms  of  s.  230.  The  decree-holder 
may  or  may  not  have  cause  to  complain  of  the  delay  in  the  transmission 
of  the  decree  from  Manbhoom  for  execution  to  Burdwan,  but  that  is  not  a 
matter  which  is  relevant  in  the  case  now  before  us.  Section  230  of  the 
Code  of  Civil  Procedure  permits  of  no  extension  of  the  term  specified, 
except  for  reasons  which  do  not  apply  to  this  case.  The  appeal  is  there- 
fore dismissed  with  costs. 


J.  v.  w. 


Appeal  dismissed. 


(1)  8  C.  297. 
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Before  Mr.  Justice  Prime p  and  Mr.  Justice  Hill. 


UMESH  CHUNDER  DUTTA  AND  OTHERS  (Decree-holders)  v. 
SOONDER  NARAIN  DEO  AND  OTHERS  (Judgment-debtors).* 

[18th  June,  1889.] 

Limitation    Act,     1877,   art.    179 — Application   to  take  a  step  in  aid  of  execution — 
Opposing  application  to  set  aside  sale  in  execution  of  decree. 

The  appearance  of  a  decree-holder  by  his  pleader  to  oppose  an  application 
made  by  the  judgment-debtor  to  set  aside  a  sale  in  execution  of  the  decree  is  not 
an  application  within  the  meaning  of  art.  179  of  sch.  ii  of  the  Limitation  Act  to 
take  a  step  in  aid  of  execution.  The  application  contemplated  by  that  article 
is  an  application  to  obtain  some  order  of  the  Court  in  furtherance  of  the  execution 
of  the  decree  (1). 

[R.,  30  C.  761=8  C.W.N.  251  (257)  ;  5  Ind.  Cas.  292  (293).] 

THIS  was  an  application  for  execution  of  a  decree,  dated  8th  March 
1877.  The  only  question  was  whether  or  not  execution  was  barred  by 
lapse  of  time.  The  previous  proceedings  in  execution,  so  far  as  they  are 
material,  were  as  follows  : — 

On  the  26th  June  1883,  up  to  which  time  the  decree  had  been  kept 
alive,  an  application  was  made  to  execute  it  and  on  the  17th  August  1883 
an  order  was  passed  for  the  issue  of  proclamation  of  sale  of  certain 
property  which  had  been  attached.  On  the  21st  November  the  sale  of 
the  property  took  place.  On  the  14th  December  1883  the  judgment- 
debtors  applied  that  the  sale  should  be  set  aside  on  the  ground  of 
irregularity  ;  and  on  the  same  day  an  order  was  made  to  serve  notice  on 
the  decree-holders,  the  19th  of  December  being  fixed  for  hearing  the 
application.  On  that  day  the  application  was  heard,  the  decree-holders 
appearing  by  pleader  and  opposing  the  application,  but  it  was  allowed  and 
the  sale  set  aside. 

The  next  application  was  filed  on  the  7th  December  1886,  but  this, 
after  various  orders  had  been  made  upon  it,  was  struck  off  for  default. 
The  present  application  was  made  on  the  21st  May  1888,  within  three 
years  of  the  last  previous  application  of  7th  December  1886.  To 
support  the  decree  however  it  became  necessary  to  show  that  the 
application  of  [748]  7th  December  1886  was  not  barred,  and  for  this 
purpose  it  was  now  contended  that  the  period  of  three  years  should  be 
calculated  from  the  appearance  of  the  decree-holder  by  pleader  on  the  19th 
December  1883,  and  that  that  opposition  was  an  application  to  take  some 
step  in  execution  of  the  decree  within  art.  179,  sch.  ii  of  the  Limitation 
Act.  Both  the  lower  Courts  held  that  execution  of  the  decree  was  barred. 

The  decree-holders  appealed  to  the  High  Court.  * 

Baboo  Nilmadhab  Sen,  for  the  appellants. 

Baboo  Uwibica  Charan  Bose  and  Baboo  Umakali  Mukerjee,  for  the 
respondents. 

*  Appeal  from  an  order,  NO.  96  of  1889,  against  the  order  of  Babu  Dwarkanath 
Bhuttacharjee,  Subordinate  Judge  of  Midnapore,  dated  the  17th  of  December  1888, 
affirming  an  order  of  Babu  Bhuban  Mohan  Ganguli,  Munsif  of  Midnapore,  dated  the 
18th  of  August  1888. 

(1)  See  Shib  Lall  v.  Radha   Kishen,  7  A.  898. 
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1889  The  following  cases  were  referred  to  :  —  Radha  Prosad  Singh  v.  Sunday 

JUNE  18.     Lall   (1),    Kewal    Ram  v.  Khadim  Hosain  (2),  Kristo  Coomar  Nag  v.  Mahobat 

.  Khan   (3),    Rajkumar  Banevjee    v.  Rajlakhi  Dabi  (4),  and  Shib  Lai  v.  Radha 

APPEL-  , 


LATE 

CIVIL.  The    judgment    °f    the    Court    (PRINSEP    and    HILL,    JJ.)  was   as 

_        follows  :  — 
160,747.  JUDGMENT. 

The  lower  Courts  have  concurrently  held  that  this  application  to 
execute  is  barred  by  limitation. 

The  appellants'  pleader  contends  that  the  application  is  within  three 
years,  inasmuch  as  it  was  within  three  years  from  the  date  of  the 
appearance  of  his  pleader  to  oppose  an  application  made  by  the  judgment- 
debtor  to  set  aside  the  sale  held  in  execution.  We  agree  with  the  lower 
Court  that  the  appearance  of  the  pleader  to  oppose  the  proceedings  taken 
by  the  judgment-debtor  cannot  properly  be  regarded  as  an  application 
within  the  terms  of  art.  179  to  take  some  step  in  aid  of  execution.  It 
seems  to  us  rather  that  the  application,  contemplated  by  that  article  of 
the  Limitation  Act,  is  an  application  to  obtain  some  order  of  the  Court  in 
furtherance  of  the  execution  of  the  decree.  The  appearance  of  the  pleader 
cannot  be  regarded  as  any  such  application.  The  appeal  is  therefore 
dismissed  with  costs. 

j.  v.  w.  Appeal  dismissed. 


16  C.  749  (P.C.)  =  16  I.A.  104  =  13  Ind.  Jur.  170=5  Sar.  P.C.J.  362  = 
Rafique  and  Jackson's  P.O.  No.  112. 

[749]  PRIVY  COUNCIL. 

PRESENT: 

Lord  Hobhouse,  Lord  Macnaghten  and  Sir  R.  Couch. 
[On  appeal  from  the  Court  of  the  Judicial  Commissioner  of  Oudh.] 


MUHAMMAD  YUSUF  KHAN  (Defendant)  v.  ABDUL    RAHMAN    KHAN 
(Plaintiff).      [20th    February,    1889.] 

Superintendence  of  High   Court— Code  of  Civil   Procedure  (Act  XII  i</  1882).  s.  622. 

A  decision  by  the  judgment  of  a  competent  Court,  whether  right  or  wrong, 
which  by  law  is  final  and  without  appeal,  where  the  Court  has  not  acted  in  the 
exercise  of  its  jurisdiction  illegally,  or  with  material  irregularity,  cannot  be  set 
aside  under  s.  622  of  the  Civil  Procedure  Code. 

[P.,  L.B.R.  (1893-1900)  548  (549)  ;  Cons..  1  C.W.N.  617  (625)  ;  R..  13  A.  533  ;  25  A 
509  (525)  =  (1903)  A.W.N.  104  ;  17  M.  410  (F.B.)  ;  27  M.  504  (509)  ;  14  C  L  J  50 
=  15  C.W.N.  872  (874)  =  10  Ind.  Cas.  527  (530)  ;  2  O.C.  67  (71).] 

APPEAL  by  special  leave  (31st  December  1886)  from  an  order  (June 
22nd,  1886)  of  the  Judicial  Commissioner  of  Oudh. 

The  suit  out  of  which  this  appeal  arose  was  brought  on  the  2nd  April 
1883,  by  the  present  respondents  in  the  Court  of  the  Subordinate  Judge  of 
the  Lucknow  district,  against  the  appellant,  for  a  declaration  that  a  docu- 
ment purporting  to  have  been  signed  by  the  plaintiff  on  the  1st  June  1882, 
and  undertaking  that  he  should  pay  Rs.  30  a  month  to  the  defendant,  was 
a  forgery.  The  defence  was  that  the  document  was  genuine,  and  to  this 
was  added  that  it  had  been  decided,  in  a  previous  suit,  so  to  be. 

(1)  9  C.  644.        (2)  5  A.  576.       (3)  5  C.  595.        (4)  12  C.  441.       (5)  7  A.  8987 
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The  Subordinate  Judge,  on  the  17th  December  1883,    found  the   docu-        1889 
ment   genuine,  and    dismissed  the   suit.     This  decree    was  upheld  by   the      FEB.  20. 
District   Judge  of    Lucknow    on  the    llth   June   1884.     According   to   his 
judgment   two  words,  not,    however,  material   t3  the   effect  of  the  writing,    _ 
had  been  added.     No  appeal  (ss.  584  and    585  of  Act   XIV  of  1882)  lay  to    C°l    :IL> 
any  appellate  Court  against   these  concurrent   judgments,  but  the  Judicial 


Com  nissioner,  on  application  by  the   plaintiff,  consented,    as  he   conceived      (P.C.)  = 

himself  to  be  empowered    by  s.  622  of   the  Code   of  Civil  Procedure  to  do,  16  I.  A.  104  = 

to  revise  the  proceedings  of  the   District  Judge.     He  did  so,    reversing  the  13J^?l'lur' 

decree  which   had  been    made  in   the  defendant's   favour,   and  granting  to    gap 

the   plaintiff  the   relief   which    besought   on    10th    November    1884.     His        362= 

ground   for  doing   so  was   that,  as  the    District  Judge  had    found  that  two    Raflque  & 

[780]  words    had  been  added    to  the  disputed    document,  this  threw  upon 

the.  defendant  the  burthen  of   showing  when  they    had  been   added,  and  as 

he  had  offered  no  evidence  upon    the  point,  it    was  the  duty   of  the  District 

Judge  to  assume  that  they  had  been  added  after   execution,    and,  therefore, 

that   he   should    have   cancelled   the    document.     This   Judicial  Commis- 

sioner,   Mr.    Young,   left   the   Court   shortly    after   this  decision,  and    his 

successor,    Mr.    Tracy,   on    23rd  February  1885,    reversed  the    decision  of 

his  predecessor,  being  of  opinion  that,  even  if  the    District  Judge  had  been 

wrong,  his   error  was   not  one  that  could  be    set  right  under  s.    622.     The 

Courts   had    found   that   the    document   which  the    plaintiff  had  sought  to 

cancel   was  genuine.     He  quoted  the   judgment  in    Amir  Hassan    Khan  v. 

Sheo  Baksh  Singh  (1),  as  follows  :     "It  appears  that  they  had  perfect  juris- 

diction to  decide  the  case,    and  even  if  they    decided  wrongly,  they  did  not 

exercise   their  jurisdiction    illegally   or  with  material    irregularity.  "     This 

gave   to   him,   as    he  considered,    no  alternative  but  to  find  that  the  order 

of  10th    November  1884  was  passed  without  jurisdiction,    and  obliged  him 

to  set  aside  this  order,    which  seemed  to  have  foHowed  an  erroneous  ruling 

of  a   Full   Bench    of   the    Allahabad  High  Court,  viz.,  Moulvi  Muhammad 

v.   Syed  Hussan  (2).     The  result  was  to  restore  the  decision  of  the  District 

Judge  dismissing  the  suit. 

In  1886,  Mr.  Young  resumed  charge  of  the  office  of  Judicial  Com- 
missioner, and  to  him  the  plaintiff  applied  to  set  aside  the  last  order,  viz., 
that  of  23rd  February  1885.  This  application  was  granted  on  22nd  June 
1886,  by  the  order  now  under  appeal.  The  Judicial  Commissioner  pointed 
out  that  the  application  was  for  the  review  of  an  order  made  in  review, 
prohibited  by  s.  629  ;  he  also  considered  s.  622  to  be  inapplicable.  But 
he  referred  to  two  cases  in  which  orders  made  were  revised,  viz.,  Tafazzal 
Hossein  Khan  v.  Raghonath  PevsJiad  (3)  and  Rajendav  Navain  Rae  v.  Be/at 
Govind  Singh  (4),  and,  on  the  supposed  ground  that  the  order  of  23rd 
February  1885  was  one  which  the  Court  [751]  would  not  have  made,  if 
it  had  been  duly  informed,  reversed  it,  and  restored  the  order  of  10th 
November  1884. 

Special  leave  to  appeal  was  granted,  in  regard  to  the  law,  by  order 
dated  31st  December  1886. 

Mr.  J.  D.  Mayne  for  the  appellant,  submitted  that  even  if  the  decision 
of  the  District  Judge  of  llth  June  1884  was  wrong  (which  it  was  not), 
still  his  error  could  not  be  taken  to  be  with  in  the  meaning  of  s.  622. 
The  order  of  23rd  February  1885  was  accordingly  right.  The  final  decision 

(1)  11  C.  6=11  I.A.  237.  (2)  3  A.  203. 

(3)  7  B.L.R.  186.  (4)  2  M.I.  A.  209  (252), 
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1889        of   the   Judicial    Commissioner  of    22nd    June    1886    was  wholly  without 
FEB.  29.     jurisdiction. 

PRIVY  After  his  statement  of  the  case,  their  Lordships   called   on  Mr.  C.  W. 

COUNCIL.    Avathoon,    for   the  respondent,    who  argued    that    Mr.  Young's  first  order, 

'     viz.,  that   of   10th    November    1884,    was    right.     The    question     of   the 

16  C.  749     materiality   of  an  addition  to  document    was  a  question    of  law, — Yame    v. 

(P.C.)=       Lother  (1)  ;  and  the  point  that  the  District    Judge  had    omitted   to  consider 

*iVi*ii  *J**~  aff°rded  ground  for  revision.     He  referred  to  A  writ  Lai  v.  Madho   Das  (2) 

170= 5    '  Amir  Hussan  Khan  v.  Sheo  Baksh  Singh  (3). 
Sar.  P.C.J.  No  reply  was  called  for. 

^89  — 

Rafiqu;  «  JUDGMENT. 

Jackson's  -p^g  juc]gment  of  their  Lordships  was  delivered  by 

LORD  MACNAGHTEN. — In  this  case  on  the  10th  of  November  1884, 
Mr.  Young,  the  Judicial  Commissioner  of  Oudh,  set  aside  the  judgment  of 
a  competent  Court,  which  by  law  was  final,  and  without  appeal.  In  so 
doing  he  proceeded  on  an  erroneous  interpretation  which  had  been  placed 
on  s.  622  of  the  Civil  Procedure  Code  by  the  Court  of  Allahabad,  and  in 
ignorance  of  the  fact  that  the  error  had  been  corrected  by  a  judgment  of 
this  Board  in  the  case  of  Amir  Hassan  Khan  v.  Sheo  Baksh  Singh  (3),  to 
which  Her  Majesty  gave  effect  by  Her  order  of  the  26th  of  June  1884. 
The  order  of  Mr.  Young  was  brought  before  Mr.  Tracy,  who  happened  at 
the  time  to  be  officiating  as  Judicial  Commissioner  in  his  place.  On  the 
23rd  of  February  1885  Mr.  Tracy,  having  regard  to  the  decision  of  the 
Privy  Council,  discharged  the  order  of  Mr.  Young.  Fifteen  months  after- 
wards the  matter  was  again  brought  before  Mr.  Young  on  an  application 
purporting  to  be  [752]  made  under  s.  622.  That  application  was  incom- 
petent as  being  a  second  application  for  review,  and  it  would  have  been 
out  of  time  if  it  had  been  regular  in  other  respects. 

On  the  22nd  of  June  1886,  Mr.  Young  discharged  the  order  of 
Mr.  Tracy  on  the  singular  ground  that  it  was  made  per  incuriam,  and  that 
it  was  an  order  which  the  Court  would  not  have  made  if  it  had  been  duly 
informed.  From  that  order  of  Mr.  Young,  special  leave  to  appeal  to  Her 
Majesty  has  been  granted. 

Mr.  Arathoon,  who  appeared  for  the  respondent,  admitted  that  he 
could  not  contend  that  Mr.  Young  had  any  jurisdiction  to  pronounce  the 
order  of  the  22nd  June  1886,  but  he  argued  that  Mr.  Tracy's  order  was 
wrong,  and  that  Mr.  Young's  first  order  was  right. 

Their  Lordships,  however,  are  of  opinion  that  Mr.  Tracy  was  per- 
fectly right  in  discharging  the  first  order  of  Mr.  Young  ;  and  that  neither 
of  Mr.  Young's  orders  can  be  supported  upon  any  ground  whatever. 

Their  Lordships  therefore  are  of  opinion  that  the  order  of  the  22nd 
of  June  1886  ought  to  be  reversed,  and  the  order  of  the  23rd  of  February 
1885  affirmed,  and  that  the  respondent  should  pay  the  costs  of  the 
proceedings  before  Mr.  Young,  in  which  the  order  of  the  22nd  June  1886 
was  made.  They  will  therefore  humbly  advise  Her  Majesty  accordingly  ; 
and  the  respondent  must  pay  the  costs  of  this  appeal. 

Appeal  allowed. 

Solicitors  for  the  appellant  :  Messrs.  Young,  Jackson  <§••  Beard. 

Solicitors  for  the  respondent  :  T.  L.  Wilson  &>  Co. 

c.  B. 


(1)  L.R.  I  Ex.  D.  176.  (2)  6  A.  292.  (3)  11  C.  6=11  I.A.  237. 
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16  C.  753  (P.C.)  =  16  I.A.  125  =  13  Ind.  Jur.  169  =  5  Sar.  P.C.J.  370.  1889 

[753]   PRIVY   COUNCIL.  FEB-  22- 

PRESENT  :  PRIVY 

Lord  Hobhouse,  Lord  Macnaghten,  and  Sir  K.  Couch.  COUNCIL. 
[On  appeal  from  the  Court  of  the  Judicial  Commissioner  of  the  jg  Qt  753 
Central  Provinces.]  (P.C.)  = 
16  I.A.  125  =* 

LUCHMAN  SINGH  (Defendant)  v.  PUNA  AND  ANOTHER  (Plaintiffs).  169=5 

[21st  and  22nd  February,  1889.1  Sar.  P.<U. 

370 

Second  Appeal— Code  of  Civil  Procedure  (Act  XIV  of  1882),  ss.  584.  585—Jurisdic- 
tion  to  hear  a  second  appeal  on  what  matters — Admission  of  secondary  evi- 
dence— Evidence  Act  (I  of  1872),  ss.  65,  66. 

Under  ss.  584  and  585  of  the  Code  of  Civil  Procedure,  1882,  a  second  appeal  is 
confined  to  matters  of  law  usage  having  the  force  of  law  or  substantial  defect  in 
procedure. 

On  an  appeal  to  the  Judicial  Commissioner  from  a  decree  given  on  first  appeal 
by  an  appellate  C-  urt  and  maintaining  a  finding  of  fact  by  the  original  Court, 
the  only  questions  were  (I),  whether  secondary  evidence  had  been  properly 
admitted  on  a  case  that  had  arisen  for  its  admission  ;  and  (2)  whether  the 
evidence  offered  constituted  secondary  evidence  of  the  matter  in  dispute,  which 
was  the  making  of  a  document. 

Held  that  (no  special  leave  to  appeal  from  the  judgment  of  the  Commissioner, 
the  first  appellate  Court  having  been  applied  for)  the  facts  were  not  open  to 
decision  on  this  appeal  ;  this  Committee  could  only  do  what  the  Judicial  Com- 
missioner on  second  appeal,  under  the  above  sections,  could  have  done  ;  and 
that  as  the  case  s  ood,  they  were  bound  by  the  findings  of  fact  of  the  first 
appellate  Court. 

Both  the  above  questions,  vere  decided  in  the  affirmative  by  their  Lordships; 
the  first  on  the  ground  that  whether  the  evidence  offered  would  itself  prove  the 
making  of  the  document  or  not,  it  formed  good  ground  for  holding  that  there 
was  a  document  capable  of  being  proved  by  secondary  evidence,  admissible  with 
reference  to  the  Indian  Evidence  Act  (I  of  1872),  ss.  65,  66  ;  the  second,  also  in 
the  affirmative,  because  the  evidence  consisting  of  a  copy  which  was  made  of  a 
document,  and  filed,  (in  another  suit)  among  the  records  of  the  Court,  and  still 
there,  endorsed,  "  a  copy  in  accordance  with  the  original,"  signed  by  the  Judge 
who  presided  in  the  Court,  who  alone  was  authorised  to  compare  and  accept 
such  copy,  there  were  grounds  for  considering  it  genuine. 

APPEAL  from  a  decree  (13th  February  1886)  of  the  Judicial  Commis- 
sioner, modifying  a  decree  (12th  May  1885)  of  the  Commissioner  of  the 
Jubbulpore  Division,  which  varied  a  decree  (9th  March  1885)  of  the  Deputy 
Commissioner  of  the  Jubbulpore  district. 

The  suit  giving  rise  to  this  appeal  related  to  a  question  of  title,  and 
the  main  question  of  fact  between  the  parties  was  decided  [754]  by  the 
Courts  in  succession  (1)  in  favour  of  the  plaintiffs,  respondents.  They 
alleged  that  Ramachandra  their  father,  by  gift  from  one  Kali  Baboo,  was  the 
proprietor  of  village  Natwara,  and  upon  their  father's  death  his  widow 
Massammat  Munna,  who  succeeded,  allowed  the  defendant  appellant  to 
manage  for  her  ;  with  the  result  that  he  purchased  in  his  own  name  other 
villages  out  of  the  profits  of  Natwara.  Such  villages  they  claimed  as  the 
heirs  of  their  father  on  the  death  of  their  mother  in  1884.  They  claimed 
also  buildings  and  moveables. 

(1)  When  the  suit  was  filed.  23rd  July  1884,  the  Act  giving  the  series  of  the  Courts 
was  XIV  of  1865,  then  in  force.  On  the  1st  January  1881,  when  the  suit  was  pending 
in  the  Judicial  Commissioner's  Court,  Act  XVI  of  1885,  the  Central  Provinces  Civil 
Courts  Act  came  into  operation,  repealing  the  former,  and  again  stating  the  Courts  in 
their  order. 
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1889  The  defendant's   case  was  that  Natwara   descended  from  Kali   to  his 

FEB.  22.     daughter  Munna,  who  made  a  gift  of  it  on  23rd  August  1870  to  the  defend- 
p  ant,    with    other  property.     He  had   other    matters  of   defence  ;    but   this 

_  much  is  all  that  is  necessary  to  explain  what  was    the  deed  of  gift  alleged 

Uoi    CIL. 


16  C.  753  Both   the  original   Court,  the    Deputy  Commissioner,    and  the    Court 

(P.C.)  =  of  First  Appeal,  the  Commissioner,  found  the  alleged  gift  to  Ramachandra 
16  LA.  125=  to  have  been  made.  But  the  original  deed  of  gift  was  not  forthcoming,  and 
13-?B^l<BUr>  a  c°Py  was  admitted  in  evidence. 

Sar.  pTc.J  ^s   *°    *n*s  *ne   Judicial   Commissioner,  in    his  judgment    on  appeal 

370.  '  preferred  to  him  under  ss.  584  and  585  of  the  Code  of  Civil  Procedure.  1882, 
expressed  the  opinion  stated  in  their  Lordships'  judgment  ;  and  refused  to 
hold  that  the  Courts  below  had  been  wrong  in  admitting  it  in  evidence. 

On  this   appeal    Mr.  R.  V.  Doyne  and  Mr.  C.  W.    Arathoon,    appeared 
for  the  appellant   for  whom  the  argument    mainly  was  that    there  was  no 
legal  proof  that  Kali  had  made  the  gift  in  question. 
The  respondents  did  not  appear. 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered  by 

LORD  HOBHOUSE.  —  The  sole  question  raised  in  this  appeal  is  a  ques- 
tion of  fact,  whether  Kali  Baboo  made  a  gift  of  his  estate  to  Ramachandra, 
under  whom  the  respondents  claim.  If  there  [755]  was  no  such  deed 
of  gift,  the  title  of  the  appellant  is  a  good  one,  but  if  there  was,  then  the 
respondents,  being  the  heirs  of  Kamachandra,  are  entitled  to  the  decree 
which  they  have  got. 

The  question  has  been  before  three  Courts,  and  they  have  all  decided 
in  favour  of  the  gift.  They  have  held  that  it  is  proved  by  a  deed  of  which 
secondary  evidence  was  given. 

The  case  is  not  only  within  the  general  rule  which  this  Committee 
observe,  that  they  will  not,  unless  under  very  exceptional  circumstances, 
disturb  a  finding  of  fact  in  which  the  Courts  below  have  concurred,  but  it 
is  within  the  more  stringent  rule  laid  down  by  the  Code  of  Civil  Procedure. 
The  third  Court  was  the  Judicial  Commissioner,  and  to  him  the  appeal 
was  what  is  called  in  the  Code  a  second  appeal.  Section  585  of  the  Code 
of  1882  says  :  —  "  No  second  appeal  shall  lie  except  on  the  grounds  men- 
tioned in  s.  584.  "  Those  grounds  are  :  "  The  decision  being  contrary  to 
some  specified  law  or  usage  having  the  force  of  law,  or  the  decision  having 
failed  to  determine  some  material  issue  of  law  or  usage  having  the  force 
or  law,  "  or  for  substantial  defect  in  procedure.  It  is  not  alleged  here 
that  there  is  any  defect  or  procedure.  Therefore,  in  order  that  this  appeal 
may  succeed,  there  must  be  some  violation  of  law. 

This  Committee  is  sitting  on  appeal  from  the  order  of  the  Judicial 
Commissioner,  and  it  can  only  do  what  the  Judicial  Commissioner  himself 
could  have  done.  No  special  leave  to  appeal  from  the  decree  of  the 
Commissioner  has  been  applied  for,  and  their  Lordships  find  that  they  are 
bound  by  his  findings  of  the  facts.  Therefore  the  only  questions  here  are, 
first,  whether  a  case  arose  for  admitting  secondary  evidence,  which  was  a 
proper  question  of  law  ;  and,  secondly,  whether  the  evidence  that  was 
admitted  was  really  and  truly  secondary  evidence. 

With  regard  to  the  case  for  admitting  secondary  evidence,  their 
Lordships  refer  to  the  Evidence  Act  of  1872.  It  says:  —  "Secondary 
evidence  may  be  given  of  the  existence,  condition,  or  contents  of  a  document 
in  the  following  cases."  Two  of  the  cases  are  :  "  When  the  original  is 
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shown   or   appears  to   be  in  the  possession  or  power  of  the  person  against        1889 
whom  the  document  is  sought  to  be    proved,   and    when   the   original    has     FEB-  22" 
been   destroyed   or   lost,    or    when  the  party  offering  evidence  of  its  [756]      p^"Y 
contents  cannot,  for  any  other  reason    not   arising   from    his   own   default    COUNCIL 
or  neglect,  produce  it  in  reasonable  time."  "  

In  this  case  there  is  evidence    of   two    witnesses,   of    whom   certainly     ie  c.  753 
one,   and    probably    both,   assisted  at  what  they  call  a  ceremony,  in  which      (P.C.)  = 
Kali  Baboo  made  over  the  property  to  Ramachandra,  and  told    the    people  16  I>A'  ^5 
present,    the    villagers,  the  ryots  or  cultivators,  that  Ramachandra  was  the      ^,15 
malik.     There  is  the   evidence   of    one    witness   that    he    was   present   at   gar.  P.C.J. 
the   signing   of    a  deed,  which  he  says  was  stated  to  be  a  deed  of  gift  from        370. 
Kali  Baboo  to  Ramachandra,  and  there  is  the  evidence  of  another    witness 
that   Kali    Baboo   told    him    that    there    had   been   such   a   deed    of  gift. 
Whether  that  evidence    would    of    itself    prove    the    deed    of    gift    need 
not    now    be   discussed,    but   that    it  formed  good  ground  for  holding  that 
there  was  a    deed    capable    of    being    proved    by    secondary    evidence, 
cannot   be    doubted.     The    Courts    below    have    found    that  all  the  docu- 
ments belonging  to  the  estate  passed  into  the  hands  of  the   appellant,   and 
therefore   that    the  deed  in  question  is  in  his  power,  or  has  been  destroyed 
or  lost. 

Then  what  is  the  secondary  evidence  which  is  let  in  ?  It  is  a  copy 
of  a  deed  which  was  filed  in  another  suit,  and  is  still  on  the  records  of  the 
Court.  That  deed  is  endorsed  :  "  Copy  in  accordance  with  the  original," 
and  it  is  signed  by  the  Judge  presiding  in  the  Court.  Their  Lordships 
accept  the  opinion  of  the  Judicial  Commissioner  upon  the  value  of  that 
copy.  His  words  are  these  :  "  There  can  be  no  doubt  that  the  Judge,  in 
the  course  of  the  suit  in  1864,  did  accept  and  file,  with  the  proceedings,  a 
copy  of  a  deed  of  gift  by  Kali  Baboo,  and  the  only  question  is  whether 
that  copy  had  been  compared  with  the  original,  when  the  copy  is  enfaced, 
in  accordance  with  practice,  '  copy  according  to  the  original,'  and  the 
Judge's  order  to  file  is  also  found  on  it.  I  cannot  doubt  that  the  copy 
was  duly  compared.  Except  the  Judge,  there  was  no  person  who  was 
authorized  to  compare  and  accept  a  copy,  and  his  signature  to  the  order 
must,  it  seems  to  me,  guarantee  the  genuineness  of  the  copy."  Their 
Lordships  entirely  concur  with  that  opinion.  When  the  copy  is  looked 
at  it  establishes  the  deed  of  gift  on  which  the  respondents  rely. 

There  was  another  question  raised  with  respect  to  some  goods  and 
chattels — some  moveable  property.  It  was  said  that  the  [757]  appellant, 
having  been  in  possession  of  the  estate  rightfully  under  a  deed  of  gift 
from  Ramachandra's  widow,  was  entitled  to  the  income  during  that  time, 
and  the  Judicial  Commissioner  has,  to  a  certain  extent,  given  effect  to  that 
contention  by  adjudicating  to  the  appellant  the  ownership  of  some 
villages  which  it  appears  that,  during  that  period,  he  purchased  out  of  the 
surplus  or  savings  from  the  income.  But  besides  the  land,  he  received  a 
certain  quantity  of  chattels,  which  we  may  call  stock  and  plant,  and  it  is 
now  contended  that,  as  the  original  stock  and  plant  must  have  worn  out, 
and  the  appellant  was  not  under  any  obligation  to  replace  it,  therefore 
that  which  he  has  in  fact  brought  in  to  replace  it  belongs  to  him,  and  not 
to  the  estate.  So  far  as  there  is  stock  and  plant  belonging  to  the  three 
villages,  which  the  Judicial  Commissioner  has  adjudicated  to  the  appdlant, 
that  he  takes.  But  with  regard  to  the  other  property  which  forms  part 
of  the  estate  which  is  adjudicated  to  the  respondents,  their  Lordships 
think  that  the  appellant  is  in  the  position  of  an  ordinary  tenant  for  life 
who  enjoys  furniture  and  plant  which  wears  out  from  time  to  time,  and 
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1889       which  he  replaces,  and  that  that  which  is  found   attached   to  the  property 

FEB.  22.      which  the  respondents  receive    must  follow  the  title  to  that  property,  and 

~  that  the  decree  of  the  Judicial  Commissioner  is  right  in   not  giving   to  the 

.PRIVY      appellant   any    more   stock    or    plant   than    belongs   to  <the  three  villages 
COUNCIL.    which  he  has  giyen  to  him> 

16  C.  753  The  result  is  that  the  appeal    fails  in  every  respect,   and  their   Lord- 

(P-C.)=      ships,    therefore,    must   humbly    recommend    Her    Majesty    to   dismiss  it. 
V-iV^d  ^5"  There  will  be  no  costs,  as  the  respondents  do  not  appear. 
169=5  Solicitors  for  the  appellant :     Messrs.  T.  L.  Wilson  &>  Co. 

Q      n      P    f     T 

370)  '  c.  B.  Appeal  dismissed. 
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[758]  PRIVY  COUNCIL. 

PRESENT  : 

Lord  Hobhouse,  Lord  Macnaghten  and  Sir  R.  Couch. 
[On  appeal  from  the  High  Court  at  Calcutta.] 


HEMANGINI  DASI  (Plaintiff)  v.  KEDARNATH  KUNDU  CHOWDHRY 
(Defendant).     f23rd  and  27th  February,  and  3rd  April,  1889.] 

Hindu  Law — Partition — Widow — Maintenance  of  Hindu   widow   where  there  arc 
sons  by  different  mothers,  how  chargeable. 

When  the  Hindu  Law  provides  that  a  share  shall  be  allotted  to  a  woman  on  a 
partition,  she  takes  it  in  lieu  of,  or  by  way  of  provision  for,  the  maintenance  for 
which  the  partitioned  estate  is  already  bound.  According  to  Jimutavahana, 
referred  to  by  Jaganatha  (Colebrooke),  commenting  on  v.  89  of  Chap.  2,  Book, 
V,  it  is  a  settled  rule  that  a  widow  shall  receive  from  sons,  who  were  born  of 
her,  an  equal  share  with  them  ;  and  she  cannot  receive  a  share  from  the 
children  of  another  wife.  So  long  as  the  estate  remains  joint  and  undivided, 
the  maintenance  of  widows  is  a  charge  on  the  whole  ;  but  where  a  partition 
takes  place,  among  sons  of  different  mothers,  each  widow  is  entitled  to  mainten- 
ance only  out  of  the  share  or  shares,  allotted  to  the  son  or  sons,  of  whom  she  is 
the  mother. 

Jeemony  Dossee  v.  Attaram  Ghost  (1)  referred  to  and  approved. 

[N.F  ,  25  M.L.J.  (644)  (652)  =  1913  M.W.N.  1034  (1040);  F.,  27  C.  77  (80)  ;  11 
C  W  N  239  (242)  ;  R..  24  A.  67  (76)  ;  D..  19  C.  26  (33)  ;  35  M.  147  (149)  =  10 
In'd.  Cas.  347  =  21  M.L.J.  493  =  10  M.L.T.  l  =  (191l)  2  M.W.N.  148.] 

APPEAL  from  a  decree  (29th  July  1886)  of  the  High  Court  (2), 
reversing  a  decree  (llth  April  1885)  of  the  Second  Subordinate  Judge  of 
the  Hughli  District. 

The  question  raised  on  this  appeal  related  to  the  rights  of  a  widow 
to  maintenance,  her  deceased  husband  having  left  sons,  of  one  of  whom 
she  was  the  mother,  on  a  partition  taking  place  among  them. 

The  object  of  the  suit  was  to  establish  against  the  whole  estate  of 
the  deceased,  Taracharan  Kundu  Chowdhry,  who  died  in  April  1865,  the 
right  of  the  plaintiff  as  his  widow  to  maintenance  ;  and  when  it  was 
instituted  on  the  13th  September  1884,  there  had  been  no  partition  among 
his  sons,  who  were  Hurrish  Chunder,  his  son  by  the  plaintiff,  and  two 
other  sons  by  a  wife  who  predeceased  her  husband,  viz.,  Kedarnath  and 
Annoda  Pershad.  The  latter  dying  in  1882,  left  a  widow  and  two  minor 
sons,  whose  guardian  was  Kedarnath.  The  latter,  the  present  respondent, 
represented  when  this  suit  was  brought  two-thirds  of  the  paternal  estate. 

(1)     Macnaghten's  Cons,  H.  L.  p.  64.  (2)     13  C.  336. 
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[739]  On  the  llth  November  1884,  after  the  institution  of  this  suit, 
Hurrish  Chunder  brought  two  other  suits  against  Kedarnath  himself,  and 
in  his  capacity  of  guardian  of  the  wards,  for  an  account  and  a  partition 
of  the  joint  estate  of  Taracharan  deceased.  Hemangini  Dasi,  the  plaintiff 
in  this  suit,  was  stated  in  Hurrish  Chunder's  plaints  to  have  been  made 
a  party  by  reason  of  her  having  instituted  this  suit  ;  but  no  issue  was 
recorded,  or  decided,  as  to  her  rights  to  maintenance  ;  and,  on  the  20th 
February  1886,  decree  in  those  two  suits,  declaring  Hurrish  Chunder's 
right  to  one-third  of  his  father's  estate  generally,  directed  an  account  and 
partition. 

In  the  present  suit  the  widow  claimed  a  decree  for  Rs.  300  for  her 
maintenance,  and  Rs.  200  for  religious  observances,  and  that  these  sums 
might  be  declared  charges  on  the  whole  estate  of  the  late  Taracharan..  By 
the  effect,  however,  of  the  decrees  for  partition  obtained  by  Hurrish  Chun- 
der, whom  his  mother  had  made  a  defendant  along  with  Kedarnath  (though 
Hurrish  Chunder  did  not  defend  or  appeal),  two  principal  questions  arose 
in  the  present  suit,  which  had  been  instituted  before  the  other  two  suits. 
These  questions  were  the  following  : — 

The  first  of  them  was  whether  the  Courts  below,  when  dealing  with 
the  question  as  to  the  plaintiffs  right  as  a  widow  to  have  suitable  main- 
tenance awarded  to  her  out  of  the  entire  estate  of  her  late  husband,  were 
justified  in  taking  into  their  consideration  a  state  of  facts,  viz.,  the 
decrees  above  referred  to  for  partition  which  did  not  exist  till  after  the 
institution  of  the  present  suit.  And  the  second  question  was,  assuming 
the  affirmative  of  the  first,  whether  the  effect  of  a  partition  between  the 
plaintiff's  step. son  and  step-grandchildren  on  the  one  side,  and  her  own 
and  only  one  son  on  the  other,  by  which  partition  the  latter  took  a  separate 
third  share,  was  or  was  not,  by  Hindu  law,  to  discharge  Kedarnath's 
and  his  wards'  two-thirds  shares  from  the  plaintiff's  claim  for  mainte- 
nance, limiting  that  claim  to  the  share  of  Hurrish  Chunder,  her  own  son, 
both  in  matter  of  amount  and  as  regards  security. 

As  to  the  first  of  these  questions,  the  Subordinate  Judge  was  of  opinion 
that,  as  the  present  suit  was  instituted  before  the  partition  proceedings, 
the  latter  would  not  affect  the  plaintiffs  [760]  claim.  And  as  to 
the  second,  he  referred  to  the  case,  relied  on  by  the  respondent,  of  Jeeo- 
mony  Dosse  v.  Attaram  Ghose,  cited  at  p.  64  of  Sir  F.  Macnaghten's 
Considerations  on  Hindu  Law,  where  a  point  is  stated  as  to  whether  a 
mother  (not  a  party  to  that  suit),  of  an  only  son,  her  husband  having  left 
other  sons,  was  entitled  on  partition  between  her  son  and  the  other  sons 
to  a  separate  share  ;  and  it  was  determined  that  she  was  not  so  entitled, 
but  must  look  to  her  son  for  maintenance.  And  the  Subordinate  Judge 
was  of  opinion  that,  as  the  mother  referred  to  in  that  case  was  not  a  party 
to  the  suit,  the  question  as  to  her  right  never  properly  arose  in  her  absence, 
and  the  decision  could  not  guide  him. 

He  made  a  decree  for  what  he  considered  to  be  a  suitable  mainte- 
nance (allowing  no  arrears  or  back  maintenance),  viz.,  Rs.  180  by  the  year  ; 
and  he  directed  that  the  appellant  might  realize  two-thirds  of  this  amount 
from  the  respondent,  as  representing  two-thirds  of  the  entire  estate,  and 
the  remaining  one-third  from  the  share  of  her  son,  Hurrish  Chunder. 

Kedarnath  appealed  to  the  High  Court,  the  plaintiff  cross-appealing, 
because  the  decree  gave  her  less  than  she  claimed. 

The  High  Court  (PETHERAM,  C.J.,  and  GHOSE,  J.)  did  not  maintain 
the  judgment  of  the  first  Court,  but,  as  to  the  first  of  the  above  questions, 
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1889       held  that  they  were  bound  to  take  the  subsequent  partition    into   considera- 
APRIL  3.     tion,  and  to  make  such  a  decree  as  would  be  consistent  with  the  true  estate 

p of  the  family,  as  it  existed  at  the  time  they  were  dealing  with  it.  > 

£-.  As  to  the  second  question,  they  held  that,  up  to  the  time  of  the  decree 

for   partition    denning   the   separate   shares  of  the  members  of  the  family, 

16  C.  758     the  plaintiff  was  entitled  to  claim  her  maintenance  against  the  whole  estate  ; 

(P.C.)=      and  subsequently  thereto,  to  claim  her  maintenance  only  against  the   share 

16  I. A.  115=  allotted   to    her   son  ;  but  that,  as  after  a  separation  between  the  sons  and 

132™^=5Ur    Hemangini  in  February  1883,    the   latter    had   received    her    maintenance 

Bar.  P.C.J.    from    her    own    son    Hurrish    Chunder    alone,  she  had  no  claim  for  main- 

374.         tenance  against  her  step-sons  ;  with  the  result   that   so   far    as    Kedarnath 

and  his  wards  were  concerned,  the  suit  ought  to  be  dismissed. 

Accordingly,  reversing  the  decree  of  the  lower  Court,  the  High  Court 
dismissed  the  suit  against  him  ;  and  their  decree  declared  [76 1]  the  plaintiff 
entitled,  from  the  time  of  her  separating  from  her  son,  Hurrish  Chunder, 
to  be  paid  by  him  out  of  that  portion  of  the  estate  of  his  late  father  Tara- 
chand  Kundu  now  in  his  hands,  Rs.  150  a  month  as  maintenance.  The 
judgment  of  the  High  Court  is  reported  in  I.L.R.,  13  Cal.  336. 

The  plaintiff,  having  obtained  a  certificate  that  the  suit  fulfilled  the 
requirements  of  s.  596  of  the  Civil  Procedure  Code,  appealed  to  the  Queen 
in  Council,  on  the  ground  that  she  had  a  right  to  maintenance  out  of  the 
whole  estate  of  her  deceased  husband,  upon  which  the  charge  for  her 
maintenance  should  continue,  even  after  partition  amongst  her  son  and 
step-sons. 

Mr.  R.  V.  Doyne  and  Mr.  /.  D.  Mayne,  for  the  appellant,  argued  that 
the  High  Court  was  wrong  in  holding  the  effect  of  the  partition  to  be  to 
make  the  maintenance  of  this  widow  a  charge  only  on  her  own  son's  share 
in  the  family  estate,  and  proportionate  only  to  the  value  of  that  share.  They 
contended  that,  on  the  contrary,  by  the  Hindu  law,  the  widow's  maintenance 
was  regarded  as  a  charge  upon,  and  proportionate  to,  the  whole  estate 
of  her  deceased  husband.  It  was  in  conformity  with  the  family  distribution 
made  by  that  law  that  the  widows  should  share,  and  share  alike,  in  the  whole 
estate.  It  had  been  rightly  taken  as  beyond  a  doubt,  in  the  High  Court,  that 
her  maintenance,  if  she  had  been  childless  would  have  been  a  charge  on  the 
whole  estate,  not  affected  by  any  partition.  Also,  a  widow  having  sons 
but  no  step-sons,  and  having  lived  with  them  whilst  the  family  continued 
joint,  would  be  on  a  partition  entitled  to  a  share  equal  to  that  allotted  to 
a  son,  and  her  rights  might  be  shown  by  supposing  a  case  of  a  widow 
having  three  sons  of  her  own,  there  being  three  other  sons  not  by  her  ;  in 
such  a  case  her  right  would  be  to  have  a  one-seventh  share  in  the  whole 
estate  and  not  merely  a  one- fourth  of  a  half.  There  was  no  authority  for 
a  change  being  made  in  the  widow's  position,  as  a  consequence  of  a 
partition  which  she  could  neither  bring  about  nor  avert.  The  right  of  a 
widow  to  her  maintenance  arose  by  marriage.  It  existed  during  the  life  of 
the  hushand,  who  could  not  free  himself  from  it,  and  it  attached  upon  the 
whole  inheritance  which  he  left,  immediately  upon  his  death. 

Reference  was  made  to  Strange's  Hindu  Law,  Edn.   1830,  Vol.  [762] 

I,  pp.  171,  291,  Vol.  II,  Appendix  to  Chap.  VIII,  pp.  290,  307,  Dayabhaga, 
Chap.    HI,    sec.    1,    para    12,      and    sec.    2,     paras    29,    30,    and    31  ; 
Macnaghten's  Principles  of  Hindu  Law,  Vol.  I,  Chap.  IV,  of  Partition,  Vol. 

II,  Chap.   V  ;  Jaganatha    Colebrooke's  Transl.,    Book    V  ;  Macnaghten's 
Cons,  on  Hindu  Law,  p.  60  ;Jeeomony  Dossee  v.  Attavam  Ghose  (1) ;  Sheodyal 

(1)  Macnaghten's  Cons.  H.L.  p.  64. 
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Tewavee    v.    Jadunath    Tewaree  (1)  ;    Nittokissoree    Dassee     v.  Jogendvonath        1889 
Mullick  (2)  ;  Madhavkeshav  Tilak  v.  Gangabai  (3).  APRIL  3. 

It  was    in  regard  to  the  mother's   rights  over  the    father's  estate  that         " — 
she  had    her   claim  to  maintenance  and    to   a  share  ;  and    there  was   no       *  RIVY 
authority  for  the  opinion    that  the  mother  took   a  share  of  her  son's  share.     COUNCIL. 
It    was  incorrect  to  say   that  a  widow's  maintenance    was  a   charge  on    a     jg  c  758 
son's   share  ;  it  being,  on  the   contrary,  a   charge  that  took  priority  of  any      (p.c.)  = 
rights   upon  partition,    that   dated  from  her    marriage,    that  affected    the  16  LA.  115  = 
whole  estate  of  her  husband  as  a  charge  thereon  ;  and  a  charge  which  like   13  Ind<  Jur- 
the  husband's  debts  must  be  provided    for.     More  than  one  text  supported    o.     pV 
the  view  that  it  was  a  charge  upon  the  whole  estate.  374! 

Strange's  Hindu  Law,  Vol.  I,  Chap.  Partition  ;  Vol.  II,  Precedent  at 
pp.  351,  352,  353,  with  notes  by  Ellis,  Colebrooke,  and  Sutherland,  at  the 
latter  page  ;  West  and  Buhler,  Hindu  Law  (Bombay),  p.  791. 

Her  share,  if  she  took  a  share,  was  a  charge  on  the  whole  property 
in  the  hands  of  all  the  sons.  She  was  an  inchoate  heir  till  she  had  issue, 
and  with  her  original  right  to  charge  the  whole  estate  she  remained,  that 
right  being  paramount  to  the  son's  right  to  partition.  This  was  not,  in 
effect,  contravened  by  the  decision  in  Sorolah  Dassee  v.  Bhoobun  Mohun 
Neoghy  (4).  The  mother's  right  was  to  maintenance  attaching  over  the 
whole  estate  ;  but,  if  she  took  a  share  in  lieu,  her  right  was  to  a  share 
equal  to  that  of  her  son,  and  this  was  the  measure  of  it. 

Mr.  T.  H.  Cowie,  Q.C.,  and  Mr.  J.  H.  A.  Branson,  for  the  respond- 
ent, argued  in  support  of  the  decision  of  the  High  Court.  The  question 
was  completely  covered  by  the  authority  of  decided  cases,  according  to 
which  the  plaintiff,  on  the  partition  of  the  family  estate,  was  entitled  to 
have  her  maintenance  charged  [763]  upon  and  paid  out  of  the  share  of 
her  own  son  only,  she  not  being  entitled  to  charge  the  shares  of  her  step- 
sons, as  well  as  that  of  her  own  son.  Upon  the  partition  the  widow 
ceased  to  belong  to  one  family  with  the  step-sons,  and  had  no  claim  upon 
their  shares  in  the  divided  estate. 

Reference  was  made  to  Jaganatha's  Digest  (Colebrooke),  Book  V,  Chap. 
II,  para.  89,  and  a  sentence  in  the  Commentary  thereon  referring  to  the 
opinion  of  Jimutavahana  and  the  rest ;  Dayabhaga,  Chap.  III. 

Sir  F.  W.  Macnaghten,  in  his  "Considerations,"  published  in  1824, 
cited  decisions  of  1809,  1811  and  1813  (see  p.  39;  also  pp.  48,  51,  60,  65 
and  75)  showing  that  this  was  the  settled  law  in  1814. 

In  1821  there  was  the  decision  in  Krisnanund  Chowdhree  v.  Rookeenee 
Debia  (5);  and  in  1866  there  was  a  case  to  the  like  effect  in  Colly  Churn 
Mnllick  v.  Janova  Dasse  (6)  decided  by  Mr.  Justice  Phear. 

Mr.  R.  V.  Doyne  replied. 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered  on  a  subsequent  day  (3rd 
April)  by 

SIR  R.  COUCH. — The  appellant  is  the  widow  of  Taracharan  Kundu, 
who  died  on  the  19th  of  April  1865.  He  left  one  son,  Hurrish  Chunder,  by 
the  appellant,  and  two  sons,  Keclarnath  {the  respondent)  and  Annoda 
Pershad,  by  another  wife  who  died  before  him.  Annoda  Pershad  died  in 
June  1882,  leaving  a  will  by  which  Kedarnath  was  appointed  executor  of 
his  estate.  The  suit  was  brought  on  the  13th  September  1884  by  the 

(1)  9  W.R.  62.  (2)  5  I.A.  55   (56).  (3)  2  B.  639.  (4.)  15  C.  292. 

(5)  3  Sel.  Rep.  (1827)  70=6  I.  D.  (O.S.)  748.  (6)  1  Ind.  Jur.  N.S.  284. 
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1889       appellant,    against  Kedarnath    in    his  own    right   and  as   executor   to  the 
APRIL  3.     estate   of  Annoda   Pershad,  and  against  Hurrish  Chunder,  and    the  plaint 
prayed    to   have  it    held   that   the  plaintiff    was   entitled  to  get    Rs.    500 
PRIVY      a  montn  from  the  properties  left  by    her  husband,  for   the  expenses  of  her 
COUNCIL.    re]igious   acts  and   her  maintenance,  and  that  the  Rs.    500  a  month  might 
16^C~738     ^e    declared  to  be  a  charge    upon  the  whole  of  his   estate.     It  also  prayed 
(P.C.)=      fpr  a    decree    for  Rs.  3,016-9-3    on  account  of  maintenance   for   the  past 
18  I. A.  115=  six    months  and  one  day.     After    the    institution   of  the    suit,  and    before 
13  Ind.  JUP,  tne   filing,  on  [764]  the   6th  December  1884,   of   a  written    statement   by 
3      PC  J     Kedarnath,    Hurrish   Chunder,    who     attained   his  majority    on   the    3rd 
374r  '       November    1882,    instituted  two    suits   against    Kedarnath,    and    others, 
members   of  another  branch  of   the    family,    who  were   co-sharers   with 
Taracharan   in  different  properties,  for  a    partition  of  the  joint  family  pro- 
perty.    This  was  stated  in  the  written  statement   of  Kedarnath,  and  it  was 
pleaded  that,  if   the  plaintiff  was  entitled   to   any  maintenance,    her  claim 
to  it  would  lie  against    her  son,  to  be    paid    out  of  his   share  of   the  joint 
property    which    would    be  allotted  to  him    after  partition.     On  the  20th 
February    1886,    decrees    for  partition    were    made   in  those  suits.     The 
judgment  of  the  High  Court,  on  appeal  from  the  Subordinate  Judge,    was 
given   on  the  29th  July    1886,  and  they  held,   contrary  to  the  decision  of 
the  Subordinate   Judge,  that  subsequently  to   the  decree  for    partition,  the 
plaintiff  was   entitled   to  maintenance  only  against  the  share  allotted   to 
her  son  ;  and  as  to  the  claim  for  past  maintenance,  which  was  for  the  period 
since  the  family  had  separated  in  food  and  worship,  she  having  been  main- 
tained   in  the  family  of  her   son  could  not   claim    maintenance  from   her 
step-sons   or  their   shares,  though  her  son  might  possibly  claim   contribu- 
tion.    Accordingly  they  dismissed  the  suit  as  against  Kedarnath. 

The  decision  as  to  the  arrears  has  not  been  questioned  before  their 
Lordships,  and  they  entertain  no  doubt  that  the  High  Court  was  right 
in  taking  into  consideration  the  decree  for  partition.  The  main  question 
is  one  upon  which  there  is  no  distinct  text  in  the  Hindu  law  books.  So 
long  as  the  estate  left  by  Taracharan  remained  joint  and  undivided,  the 
plaintiff  was,  .no  doubt,  entitled  to  claim  her  maintenance  out  of  the 
whole  estate.  Does  that  right  continue  to  exist  after  partition,  or  is  there 
substituted  for  it  a  right  to  maintenance  out  of  her  son's  share  ?  According 
to  the  Dayabhaga,  Ch.  Ill,  s.  1,  vv.  12,  13,  where  there  are  many  sons 
of  one  man  by  different  mothers,  but  equal  in  number  and  alike  by  class, 
partition  may  be  made  by  the  allotment  of  shares  to  the  mothers,  and 
while  the  mother  lives,  the  sons  have  not  power  to  make  a  partitiou 
among  .  themselves  without  her  consent.  In  this  case  the  mother 
seems  to  take  on  behalf  of  her  sons.  It  would  seem  to  follow 
[765]  that,  after  such  a  partition,  a  mother's  right  to  maintenance 
would  be  out  of  the  share  she  took,  and  not  out  of  shares  taken  by  the 
other  mothers. 

When  the  Hindu  law  provides  that  a  share  shall  be  allotted  to  a 
woman  on  a  partition,  she  takes  it  in  lieu  of  or  by  way  of  provision  for 
the  maintenance  for  which  the  partitioned  estate  is  already  bound,  and 
thus  it  is  material  to  see  in  what  way  she  takes  a  share.  According  to 
Jimutavahana,  it  is  a  settled  rule  that  a  widow  shall  receive  from  sons  who 
were  born  of  her  an  equal  share  with  them,  and  she  cannot  receive  a  share 
from  the  children  of  another  wife  ;  therefore  she  can  only  receive  a  share 
from  her  own  sons.  (Colebrooke's  Digest,  Book  V,  Ch.  II,  v.  89,  3rd 
End.,  Vol.  II,  p.  255.)  In  Sir  F.  Macnaghten's  Considerations  on  Hindu 
Law,  p.  64,  a  casa  in  the  Supreme  Court  of  Jeeomony  Dasste  v.  Attaram 
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Ghose  is  reported,  which  was  a  suit  for  partition,  where  a  man  died  leav- 
ing two  widows  and  three  sons  by  one,  and  one  son,  Attaram,  by  Lucha- 
priah, the  other ;  and  it  is  said  that  it  was  understood  and  admitted  that 
Luchapriah  was  not  entitled  to  any  separate  property  upon  a  partition 
made  between  her  only  son  and  his  three  half-brothers,  and  that  she  was 
to  look  to  him  for  her  maintenance. 

The  Subordinate  Judge,  in  his  judgment,  said  the  question  who  was 
to  give  the  maintenance  never  properly  arose  in  that  suit  in  the  absence 
of  Luchapriah,  and  if  any  such  question  was  then  decided,  it  was  an  obiter 
dictum.  The  question  did  arise  between  Attaram  and  his  half-brothers, 
and  if  the  contention  of  the  present  appellant,  that  the  maintenance  is  a 
charge  upon  the  estate  and  to  be  taken  into  account  in  making  the  parti- 
tion, is  right,  the  Court  should  have  provided  for  it.  The  case  appears  to 
be  a  direct  authority  upon  the  question  in  this  appeal.  Then  there  is  a 
case  reported  at  p.  75,  where  a  man  had  three  sons  by  his  first  wife,  two  by 
his  second,  and  two  by  his  third,  and  all  survived  him.  In  a  suit  for  parti- 
tion it  was  declared,  in  accordance  with  the  authority  in  Colebrooke's 
Digest,  before  noticed  that  the  first  wife  was  entitled  to  one- fourth  of  the 
three-seven  parts  of  her  sons,  and  the  second  wife  to  one-third  of  the  two- 
seven  parts  of  her  sons.  Nothing  is  said  as  to  the  third  wife,  one  of  whose 
sons  had  died,  and  she  was  his  heir. 

[766]  The  argument  addressed  to  their  Lordships  for  the  appellant 
was  that  the  maintenance  is  a  charge  on  the  estate,  and  like  debts  must 
be  provided  for  previous  to  partition.  But  the  analogy  is  not  complete. 
The  right  of  a  widow  to  maintenance  is  founded  on  relationship,  and  differs 
from  debts.  On  the  death  of  the  husband,  his  heirs  take  the  whole  estate  ; 
and  if  a  mother  on  a  partition  among  her  sons  takes  a  share,  it  is 
taken  in  lieu  of  maintenance.  Where  there  are  several  groups  of  sons,  the 
maintenance  of  their  mothers  must,  so  long  as  the  estate  remains  joint,  be 
a  charge  upon  the  whole  estate  ;  but  when  a  partition  is  made,  the  law 
appears  to  be  that  their  maintenance  is  distributed  according  to  relation- 
ship, the  sons  of  each  mother. being  bound  to  maintain  her.  The  step-sons 
are  not  under  the  same  obligation. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to  affirm 
the  judgment  of  the  High  Court  and  dismiss  the  appeal.  The  appellant 
will  pay  the  costs  of  it. 

Appeal  dismissed. 

Solicitors  for  the  appellant :   Messrs.  T.  L.  Wilson  &•  Co. 
Solicitors  for  the  respondent :  Messrs.  Barrow  and  Rogers. 
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.  FULL  BENCH. 


FULL  Before  Sir  W.  Comer  Pet  her  am,  Kt.,  Chief  Justice,  Mr. 

BENCH.  Justice  Tottenham,   Mr.  Justice  Trevelyan,  Mr.  Justice  Ghose 

•—-^  and  Mr.  Justice  Bcverley. 

18  C.  76«  _  _ 

(F  B) 

QUEEN-EMPRESS  v.  SARAT  CHANDRA  RAKHIT.* 

[15th  July,  1889.] 

Sessions  Judge,  Jurisdiction  of  —  Sanction  to  prosecute  by  District  Judge  —  Trial  by 
same  Judge  as  Sessions  Judge  —  Criminal  Procedure  Code  (Act  X  of  1882), 
ss.  195.  487—  Penal  Code.s.  196. 

A  Sessions  Judge  is  not  debarred  by  s.  487  of  the  Criminal  Procedure  Code 
from  trying  a  person  for  an  offence  punishable  under  s.  196  of  the  Penal  Code, 
when  he  has,  as  District  Judge,  given  sanction  for  the  prosecution  under  th» 
provisions  of  s.  195  of  the  Code  of  Criminal  Procedure. 

[767]  Madhub  Chunder  Mozumdar  v.  Novodeep  Chunder  Pundit  (1)  over- 
ruled ;  Empress  v.  D'Silva  (2)  referred  to. 

[F.,  18  B.  380;  2  Bom.  Cr.  Cas.  27  (28)=  15  Bom.  L.  R.  104=l4Cr.  L.  J.  190=19Ind. 
Cas  190;  7  C.  W.  N.  708:  R.,  14  A.  354  (35()  ;  U.  B.  R.  (1897-1901)  61  (62)  ; 
U.  B.  R.  (1897-1901)  127  (130)  ;  2  Weir  613.] 

THIS  was  a  reference  to  a  Full  Bench  by  Mr.  Justice  Trevelyan  and 
Mr.  Justice  Beverley  ;  the  referring  order  was  as  follows  :  — 

The  appellant  before  us  has  been  convicted  under  s.  196  of  the  Penal 
Code  of  using  as  genuine  evidence  which  he  knew  to  be  false.  He  has 
also  been  convicted  under  s.  471,  read  with  s.  467  of  the  Penal  Code  ;  but, 
in  our  opinion,  the  alleged  offence  falls  under  s.  196,  and  the  conviction 
under  s.  471  should  be  set  aside.  The  conviction  under  the  latter  section 
has  made  no  difference  in  the  punishment. 

"  The  sanction  to  prosecute  was  given  by  Mr.  F.  H.  Harding  acting 
as  District  Judge  of  Chittagong. 

"  The  appellant  has  been  tried  and  convicted  of  this  offence  by 
Mr.  Harding  acting  as  Sessions  Judge  of  Chittagong. 

"  One  of  the  grounds  of  appeal  is  as  follows  :  '  While  the  Judge 
accorded  a  sanction  to  bring  a  case  against  me  in  the  Criminal  Court,  it 
has  been  illegal  on  his  part  to  convict  and  punish  me  again  himself.  ' 

"  This  question  has  been  argued  before  us  by  the  Deputy  Legal 
Remembrancer,  who  cited  the  case  In  the  matter  of  Madhub  Chuttder 
Mozumdar  v.  Novodeep  Chunder  Pundit  (1),  and  we  have  had  to  consider 
the  terms  of  ss.  447  and  487  of  the  Criminal  Procedure  Code.  We  have 
grave  doubts  as  to  the  correctness  of  the  above-mentioned  decision,  and 
as  the  matter  is  one  of  importance,  we  refer  to  a  Full  Bench  the  following 
question  :  — 

"  '  Can  a  Sessions  Judge  try  a  person  for  an  offence  punishable  under 
s.  196  of  the  Indian  Penal  Code,  when  he  has,  as  District  Judge,  given 
sanction  for  the  prosecution  under  the  provisions  of  s.  195  of  the  Code  of 
Criminal  Procedure  ?  ' 

"  If  this  question  is  decided  in  the  affirmative,  the  appeal  should,  in 
our  opinion,  be  dismissed.  If  it  be  decided  in  the  negative,  the  appellant 
will  have  to  be  re-  tried  by  another  Sessions  Judge." 

*  Full  Bench  on  Criminal  Appeal,  No.  327  of    1889,  against  the   decision  of   F.H- 
Harding,  Esq.,  Officiating  Sessions  Judge  of  Chittagong,  dated  the  llth  March  1889. 
(1)  16  C.  121.  (2)  6  B.  479. 
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The  Deputy  Legal  Remembrancer  (Mr.  Kilby),  for  the  Crown. — There        1889 
being   only   one   Court   in   each    district,    which   can    try  [768]  Sessions     JULY -15. 
cases,  or  hear  most  appeals,  great  inconvenience  must  be  occasioned  when 
such  cases  are    transferred.     In  the  present  instance  the  nearest  Sessions 
Court   is   at   Tipperah  ;    the    most  convenient  perhaps  at  Alipore.     In  the 
one   case  witnesses   would    have   to  march    200    miles  during  the  rains  to     fg  c.  766 
Tipperah  and  back,  or  else  re-cross  the  Bay  of  Bengal.     A   Bench  of    this       (F.B.) 
Court   has    decided  that  if  the  Judge  had  jurisdiction  to  try,  the  conviction 
and  sentence  are  right  ;   upon  a  re-trial    then  either  the  same  sentence  will 
be  repeated,  or  there  will  be  a  miscarriage  of  justice.     The   law  could    not 
have  intended  to    prescribe  a  course   entailing   such   consequences  unless 
there  exists  an  imperative  reason  for  so  doing.     That  reason  can   only  be 
the  fear  that  the  Judge  may  have  prejudged  the  case  and  condemned  the 
prisoner    before  trial ;    but  the  District  Judge  in  this  case  merely  amended 
a  sanction  previously  granted  by  an  inferior  Civil  Court. 

If  an  appeal  admitted  after  hearing  the  judgment  and  argument,  if  a 
rule  to  show  cause  why  an  order  could  not  be  set  aside,  are  not  prejudged, 
how  can  it  be  said  that  a  Judge  granting  a  sanction  to  prosecute 
(where  he  merely  has  to  consider  whether  he  ought  to  remove  an  artificial 
obstruction  put  in  the  way  of  a  man's  ordinary  right  to  complain  of  an 
offence)  has  condemned  the  accused  before  the  hearing. 

It  would  be  more  plausible  to  say  that  the  Sessions  Judge  had  pre- 
judged the  case,  when,  after  reading  the  proceedings  of  the  commitment, 
he  alters  or  adds  to  the  charge.  The  prisoner  has  been  acquitted  of  all  the 
charges  framed  by  the  Magistrate,  but  sentenced  upon  the  one  which  the 
Judge  has  framed  in  this  case.  And  as  to  this  there  is  no  objection,  for 
the  law  prescribes  it.  Section  477  clearly  shows  that  where  the  offence 
is  committed  in  the  presence  of  the  Judge,  and  where  he  has  himself 
committed  the  offender  for  trial,  the  Legislature  does  not  consider  that  a 
sufficient  reason  to  justify  the  removal  of  the  case  from  his  jurisdiction. 

So  under  s.  487  the  Sessions  Judge  may  try  offences  which  have  been 
committed  in  his  presence  as  District  Judge,  and  where  the  preliminary 
enquiry  and  commitment  have  been  made  by  himself.  Clearly  it  was  not 
contemplated  that  he  should  be  debarred  from  trying  a  case  like  the 
present. 

[769]  I  submit  that  s.  487  does  not  debar  him.  The  words  "  no 
Judge  of  a  Criminal  Court  "  in  s.  487  apply  to  an  Assistant  Sessions  Judge 
(s.  31),  but  not  to  a  Sessions  Judge.  The  Sessions  Judge  (ss.  477,  478) 
may  try  any  case  committed  to  his  Court,  whether  by  himself  or  by  any 
Civil  or  Revenue  Court  that  thinks  he  ought  to  try  it  ;  a  fortiori  he  may 
try  any  case  committed  to  his  Court  in  the  ordinary  way  by  a  Magistrate. 
If  it  be  argued  that  s.  477  is  restricted  to  cases  in  which  the  Sessions 
Judge  himself  makes  the  commitment,  such  a  narrow  construction 
is  inconsistent  with  s.  478.  I  also  submit  that  the  words  "  judicial 
proceedings  "  in  s.  487  do  not  include  a  sanction  under  s.  195  grant- 
ed or  revoked  by  a  Superior  Court.  In  dealing  with  such  sanction,  such 
Court  has  no  authority  to  take  evidence  ;  and  it  cannot  therefore  be  a 
judicial  proceeding  [see  s.  4  (d)] .  Whenever  in  any  proceeding  evidence 
may  be  legally  taken,  the  Code  provides  for  it,  as  in  appeals  (Chap. 
XXXI,  s.  428) ;  but  no  such  provision  is  to  be  found  in  Chap.  XV,  or  as 
applicable  to  the  Superior  Courts  mentioned  in  s.  195.  The  case  of 
Krishnanund  Das  v.  Havi  Beva  (1)  decide  that  notice  need  not .  be  given 

(1)  12  C.  58. 
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1889       to  the  accused  when  sanction    is  granted  for  his  prosecution.     How,    then, 

JULY  15*     could  evidence  be  taken  in  such  a  case  ?  Again,  an  offence  which  is  brought 

_r~"        under  the    notice   of   the  District  Judge  in  a  proceeding,  as  in  this  case,  is 

BENCH       nOt   Brought   under    tjle    notice   of    the  Sessions  Judge  "  as  such    Judge." 

The  Court  of  Sessions    which    tries  the  offence,    whether  with  Assessors 

16  C.  766     or   JUI7>    is  a   different   Court    from  that   of  the  Civil  Judge— Empress  v. 

(F.B.).      D'Silva  (1). 

I  contend  that  s.  487  only  applies  to  cases  which  can  be  tried  by 
more  than  one  Judge  or  Magistrate  in  the  district  ;  and  that  it  does  not 
apply  to  Sessions  Judges  or  to  appeals  involving  for  trial  a  transfer  to 
another  district.  The  words  in  s.  487  "  shall  try  "  do  not  apply  to  appeals  ; 
trials  and  appeals  are  quite  distinct  under  the  Code.  The  word  "  try  "  is 
confined  to  trials  ;  appeals  are  heard  under  s.  407,  rejected  under  s.  409, 
and  dealt  with  under  s.  428.— See  Weir,  1081. 
No  one  appeared  for  the  prisoner. 

ORDER. 

[770]  The  order  of  the  Court  (PETHARAM,  C.  J.,  TOTTENHAM, 
TREVELYAN,  GHOSE  and  BEVERLEY,  JJ.,)  was  as  follows : — 

The  facts  of  this  case  are  sufficiently  set  out  in  the  order  of  reference. 
The  question  referred  to  us  for  our  decision  is  the  following  : — 

«'  Can  a  Sessions  Judge  try  a  person  for  an  offence  punishable  under 
s.  196  of  the  Penal  Code,  when  he  has,  a  District  Judge,  given  sanction 
for  the  prosecution  under  the  provisions  of  s.  195  of  the  Code  of  Criminal 
Procedure  ?"  The  reference  has  been  rendered  necessary  in  consequence  of 
the  decision  in  Madknb  Chunder  Mazumdar  v.  Novodeep  Chunder  Pundit  (2). 

Section  487  of  the  Code  of  Criminal  Procedure  now  in  force  runs  as 
follows : — 

"  Except  as  provided  in  ss.  477,  480  and  485,  no  Judge  of  a  Criminal 
Court  or  Magistrate,  other  than  a  Judge  of  a  High  Court,  the  Recorder  of 
Rangoon,  and  the  Presidency  Magistrates  shall  try  any  person  for  any 
offence  referred  to  in  s.  195,  when  such  offence  is  committed  before 
himself  or  in  contempt  of  his  authority,  or  is  brought  under  his  notice  as 
such  Judge  or  Magistrate  in  the  course  of  a  judicial  proceeding." 

We  are  of  opinion  that  in  this  section  effect  must  be  given  to  the 
words  "  as  such  Judge  or  Magistrate,"  and  the  meaning  of  the  section, 
we  think,  must  be  taken  to  be  that  when  an  offence  referred  to  in  s.  195 
has  been  committed  before  a  Judge  of  a  Criminal  Court  or  Magistrate,  or 
in  contempt  of  his  authority,  or  brought  under  his  notice  in  the  course  of 
a  judicial  proceeding,  he  cannot  himself  try,  such  offence.  That  this  is 
so,  we  think,  is  clear  from  the  exception  made  in  regard  to  the  provisions 
of  s.  477,  under  which  a  Court  of  Session  is  empowered  to  charge  and 
commit,  or  admit  to  bail  and  try,  any  person  who  has  committed  before 
it  any  offence  of  the  kind  referred  to  in  s.  195.  It  appears  to  us  that  it 
would  be  inconsistent  to  hold  that  a  Sessions  Judge  may  try  an  offence 
committed  before  him  as  Sessions  Judge,  and  that  he  may  not  try  such  an 
offence  if  committed  before  him  as  District  Judge. 

This  view  appears  to  have  been  taken  by  the  Bombay  High  Court 
in  the  case  of  Empress  v.  D'Silva  (1).  That  was  a  decision  under 
s.  473  of  the  Code  of  1872,  which  [771]  section  ran  as  follows  : 
"  Except  as  provided  in -ss.  435,  436  and  472,  no  Court  shall  try  any 

(1)  6  B.  479.  (2)  16  C.  121. 
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person    for   an    offence   committed    in    comtempt   of   its  own  authority.  "        1889 
Under  that  section  it  was  held  that  a    Sessions  Judge    was    not   debarred     JULY  15- 
from  trying  a  case  of  forgery  in  which  he  had  sanctioned  the  prosecution       FULL 
as  a  District  Judge.     The  ratio  decidendi  in  that  case  was   much   the   same     BENCH. 

as  that  which  has  been  indicated  above.     The  learned  Judges  who  decid-        

ed  that  case  said  : —  16  C.  786 

"The  Legislature  seems  to  have  been  impressed  by  the  sense  of  this  (F-B-)- 
inconvenience,  and,  consequently,  in  enacting  s.  472  of  the  Code,  it  gave 
jurisdiction  to  the  Court  of  Sessions  to  try  all  cases  of  contempt  commit- 
ted  before  it  in  which  the  offence  is  triable  exclusively  by  the  Court  of 
Session.  It  would  be  difficult  to  suppose  that  the  Legislature  had  any 
other  intention  in  regard  to  offences  of  the  same  kind  committed  before 
the  Judge  of  the  Court  of  Session  in  his  civil  capacity,  and  certainly 
s.  473  is  not  so  worded  as  to  oblige  us  to  hold  that  there  was  any 
other  intention." 

It  will  be  seen  that  s.  487  of  the  present  Code,  which  corresponds  to 
s.  473  of  the  Code  of  1872,  is  couched  in  more  definite  language.  The 
prohibition  is  restricted  to  a  "  Judge  of  a  Criminal  Court,  "  and  that  being 
so,  we  think  we  must  place  a  strict  construction  on  the  words  "  as  such 
Judge,  "  and  hold  that  they  do  not  include  a  Judge  of  a  Civil  Court  or 
District  Judge. 

For  these  reasons  we  are  of  opinion  that  the  Sessions  Judge  was  not 
debarred  by  this  section  from  trying  the  case  which  was  the  subject  of 
this  reference. 

T.  A.  P.  Appeal  dismissed. 

16  C.  771. 
EXTRAORDINARY  ORIGINAL  CIVIL  JURISDICTION. 

Before  My.  Justice  Novris. 


JOTINDRONAUTH  MITTER  v.  RAJ  KRISTO  MITTER  AND  ANOTHER.* 
[8th  July,  1889.] 

Transfer  of  suit — Practice — Minor  defendant,  Application  by  next  friend  of,  for 
transfer  of  suit  when  no  guardian  ad  litem  has  been  appointed — Civil  Proce- 
dure Code  (Act  XIV  of  1882),  ss.  440,  441.  443,  449. 

A  suit  was  instituted  in  a  Mofussil  Court  against  two  defendants,  one  of  them 
being  a  minor.  Before  a  guardian  ad  litem  had  been  appointed  for  the  minor 
[772]  defendant,  an  application  was  made  to  the  High  Court  to  transfer  the 
case  from  Mofussil  Court  to  the  High  Court  in  its  ordinary  original  civil  juris- 
diction by  the  minor  defendant  through  a  next  friend.  It  was  contended  that 
the  application  was  informal,  and  could  not  be  granted,  and  that  no  such 
application  could  be  made  on  behalf  of  the  infant  defendant  until  a  guardian 
ad  litem  had  been  appointed,  and  then  it  should  be  made  by  him. 

Held,  that  the  objection  should  not  prevail,  and  that  this  application  could  be 
made  through  the  next  friend. 

In  a  partition  suit,  instituted  in  the  Second  Subordinate  Judge's  Court  of  the 
24-Pergunnahs,  the  parties  being  residents  of  Calcutta,  when  the  property 
sought  to  be  partitioned  consisted  of  (a)  moveable  property  situate  in  Calcutta, 

(b)  immoveabla  property,   — ths  of    which  was   in  Calcutta,  the   rest  being  in  the 

immediate  vicinity,  and  when  it  appeared  that,  if  tried  in  Alipore,  an  Ameen 
would  have  to  partition  the  Calcutta  property,  and  that  the  suit  could  be  more 
expeditiously  and  cheaply  tried  in  the  High  Court. 

*  In  the  Matter  of  s.  13  of  the  Letters  Patent  of  1865,  and  in  the  Matter  of  a   suit* 
No.  62  of  1889,  in  the  Court  of  Second  Subordinate  Judge  of  the  24-Pergunnahs, 
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Held,  that  the  case  was  a  proper  one  to  be  transferred  to  the  High  Court  to  be 
tried  on  the  original  side,  and  an  order  was  made  accordingly. 

THE  facts  which  gave  rise  to  the  issue  of  this  rule  were  as  follow  : — 

Khetter  Mohun  Mitter,  the  paternal  grandfather  of  the  plaintiff, 
Jotendronauth  Mitter  who  was  an  infant,  died  intestate  in  Calcutta,  on  the 
28th  day  of  March  1888,  leaving  two  sons,  Nilmadhub  Mitter  and  Raj 
Kristo  Mitter  one  of  the  defendants  an  infant,  and  a  widow  Nobin  Kissory 
Dassee  the  second  defendant,  and  his  mother,  Bama  Soondary  Dassee. 
Nilmadhub  Mitter  was  tried  for  and  convicted  of  the  murder  of  his  father, 
Khetter  Mohun  Mitter,  and  sentenced  by  the  High  Court  to  transportation 
for  life. 

After  the  trial,  Jotendronauth  Mitter,  who  was  the  infant  son  of 
Nilmadhub,  and  his  mother  Nerodemony  Dassee,  were  ignored  by  the 
other  members  of  the  family  of  Khetter  Mohun,  and  accordingly  the  above 
suit  was  instituted  in  the  Court  of  the  Second  Subordinate  Judge  of  the 
24-Pergunnahs  by  Jotendronauth,  through  his  mother  as  next  friend,  for  a 
declaration  of  his  right  to  a  third  share  in  the  estate  left  by  Khetter  Mohun, 
and  for  partition.  The  suit  was  based  on  the  contention  that  Nilmadhub 
was  excluded  from  the  right  to  succeed  to  his  father's  estate,  and  that  his 
share  devolved  on  the  plaintiff. 

The  estate  consisted  of  property,  both  moveable  and  immove- 
able,  the  latter  being  situated  partly  in  Calcutta,  within  the  original 
[773]  jurisdiction  of  the  High  Court,  and  partly  in  the  district  of  the  24- 
Pergunnahs. 

Shortly  after  the  suit  had  been  instituted,  an  application  was  made 
to  the  High  Court  in  the  exercise  of  its  extraordinary  original  civil  juris- 
diction on  behalf  of  Nobin  Kissory  Dassee,  the  widow  of  Khetter  Mohun, 
to  have  the  suit  transferred  from  the  Court  of  the  Second  Subordinate 
Judge  to  the  original  side  of  the  High  Court.  That  application  was 
resisted  on  behalf  of  the  plaintiff  on  the  ground  that  no  guardian  ad  litem 
had  been  appointed  on  behalf  of  the  infant  defendant,  Raj  Kristo  Mitter, 
and  therefore  that  the  application  was  informal  and  could  not  be  granted. 
The  application  was  refused. 

On  the  6th  June  another  application  was  made  by  Mr.  Pugh  on 
behalf  of  the  infant  defendant,  Raj  Kristo,  for  a  rule  calling  on  the  plaint- 
iff to  show  cause  why  the  case  should  not  be  transferred  to  the  High  Court 
for  trial.  The  application  was  based  on  a  petition  of  Raj  Kristo  Mitter 
by  Mohendronauth  Ghose,  his  maternal  uncle  and  next  friend,  and  an 
affidavit  of  the  said  Mohendronauth  Ghose. 

Upon  the  application  being  made,  a  rule  was  directed  to  issue,  calling 
on  the  plaintiff  and  the  defendant,  Nobin  Kissory  Dassee,  to  show  cause 
why  the  transfer  should  not  be  made,  and  pending  the  hearing  of  the 
rule,  all  proceedings  in  the  suit  in  the  Court  of  the  Second  Subordinate 
Judge  were  stayed. 

At  the  time  that  application  was  made,  and  when  the  rule  came  on 
to  be  heard,  no  guardian  ad  litem  had  been  appointed  for  the  infant 
defendant,  Raj  Kristo  Mitter,  in  the  suit. 

The  rule  now  came  on  to  be  argued. 

Mr.  Hill  on  behalf  of  the  plaintiff. 

Mr.  Pugh  on  behalf  of  the  defendant,  Nobin  Kissory. 

Mr.  Bonnevjee  on  behalf  of  the  defendant,  Raj  Kristo. 

Mr.  Hill,  showing  cause  against  the  rule,  contended  that  there  was 
a  preliminary  objection  to  the  form  of  the  application,  and  the  rule 
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being  made  absolute,  inasmuch  as  no  guardian  ad  litem  of  the  infant 
had  yet  been  appointed,  and  neither  under  the  procedure  in  England 
nor  that  of  this  country  could  an  [774>]  application  of  this  kind 
be  made  by  a  next  friend.  For  the  procedure  in  England,  he  referred  to 
Daniel's  Chancery  Practice,  Vol.  I,  page  174.  And  as  regards  the  proce- 
dure in  this  country,  he  pointed  out  that  Chapter  XXXI  of  the  Code  of 
Civil  Procedure  distinguished  between  next  friends  and  guardians  for  the 
suit  ;  the  former  term  being  used  in  respect  of  plaintiff  minors,  and  the 
latter  when  the  minors  were  defendants  He  referred  in  particular  to 
ss.  440,  441,  443,  and  449,  and  to  Belchamber's  Rules  and  Orders  (Rules  572 
and  583),  and  contended  that  there  was  no  precedent  for  an  application 
such  as  this  being  made  by  a  next  friend  on  behalf  of  an  infant  defendant, 
and  that  no  such  application  could  be  entertained  till  a  guardian  ad  litem 
had  been  appointed. 

On  the  merits,  he  contended  that  the  suit  should  not  be  transferred. 
A  portion  of  the  property  being  situate  in  the  24-Pergunnahs,  the  plaint- 
iff had  a  right  to  institute  his  suit  there  ;  and,  as  he  considered  that  he 
would  be  put  to  much  less  expense  there  than  if  he  had  sued  in  the  High 
Court,  he  had  chosen  to  exercise  that  right,  and  there  was  no  reason  why 
the  suit  should  be  transferred. 

Mr.  Bonnerjee,  in  support  of  the  rule,  pointed  out  that  the  application 
was  not  made  in  a  suit  which  was  pending  in  the  High  Court,  but  in  the 
matter  of  a  suit  pending  in  another  Court,  and  therefore  was  one  which  was 
properly  made  by  the  infant  defendant  through  a  next  friend.  Even  if  a 
guardian  ad  litem  had  been  appointed,  this  application  would  have  had  to 
be  made  by  a  next  friend.  Section  441  was  clear  on  that  point.  An  appli- 
cation could  only  be  made  by  a  guardian  ad  litem  on  behalf  of  an  infant  to 
a  Court  when  the  suit  was  actually  pending  in  that  Court.  This  applica- 
tion was  therefore  in  order. 

On  the  merits,  he  contended  that  the  suit  ought  to  be  transferred. 
The  parties  all  resided  in  Calcutta.  The  widow  had  received  letters  of 
administration  to  the  estate  from  the  High  Court,  limited  during  the 
minority  of  the  plaintiff  and  Raj  Kristo,  and  was  accountable  to  the  High 
Court.  The  whole  of  the  moveable  property  was  in  Calcutta  and 
immoveable  property  of  the  value  of  about  Rs.  49,000  was  also  situate  in 
Calcutta  against  about  Rs.  36,000  [775]  worth  situate  in  the  district  of  the 
24-Pergunnahs,  and  that  was  situate  in  the  immediate  suburbs  and  close  to 
Calcutta.  There  seemed  no  reason  why  the  suit  had  been  filed  in  the  Sub- 
ordinate Judge's  Court  other  than  that  a  relative  of  the  plaintiff,  who  was 
looking  after  the  case,  was  a  pleader  of  that  Court,  and  it  suited  his  con- 
venience to  have  it  tried  there.  As  to  expense,  he  contended  that  this 
particular  suit  could  be  much  better  and  more  cheaply  determined  by  this 
Court,  with  the  machinery  at  its  disposal  than  in  a  Mofussil  Court  ;  and 
as  the  only  question  to  be  decided  in  the  case  was  one  of  law,  that  could 
be  decided  on  settlement  of  issues,  and  the  expense  of  such  suit  in  the  High 
Court  would  be  less  than  it  would  be  in  a  Mofussil  Court.  This  certainly 
was  a  case  for  the  Court  to  exercise  its  power  and  transfer  the  suit  to  the 
High  Court. 

Mr.  Pugh  supported  the  application. 

The  judgment  of  the  Court  (NoRRis,  J.)  was  as  follows  : — 

JUDGMENT. 

This  is  an  application  to  transfer  a  suit  from  the  Court  of  the  Second 
Subordinate  Judge  of  the  24-Pergunnahs  to  this  Court.  The  suit  was 


1889 
JULY  8. 

EXTRA- 
ORDINARY 
ORIGINAL 

CIVIL 
JURISDIC- 
TION. 

16  C.  771. 


513 


C  VTU-65 


16  Cal.  776 


INDIAN    DECISIONS,    NEW    SERIES 


[Vol. 


1889 

JULY  8. 

EXTRA- 
ORDINARY 
ORIGINAL 

CIVIL 
JURISDIC- 
TION. 

16  C.  771. 


instituted  by  a  minor  through  his  mother  as  next  friend  against  his  grand- 
mother and  uncle.  The  facts  are  of  an  extremely  unusual  character.  The 
minor  plaintiff  is  the  son  of  one  Nilmadhub  Mitter,  who  was  convicted 
last  year  at  the  Criminal  Sessions,  presided  over  by  Wilson,  J.,  of  the 
murder  of  his  father,  Khetter  Mohum  Mitter,  and  sentenced  to  trans- 
portation for  life.  He  now  sues  for  partition  of  the  family  estate,  alleging 
that  his  father,  by  virtue  of  his  conviction,  is  disentitled  to  succeed  to  the 
estate,  being  civilly  dead,  and  that  he,  his  infant  son,  is  entitled  to  step  into 
his  father's  shoes,  and  is  entitled  to  a  partition.  The  suit  is  defended  by 
the  widow  of  the  murdered  gentleman  and  by  the  uncle,  the  uncle  being  a 
minor ;  and  the  defence  is  that,  under  Hindu  law,  the  plaintiff  is  as  much 
excluded  from  the  inheritance  as  his  father,  and  entitled  to  nothing  more 
than  maintenance.  No  guardian  ad  litem  has  been  appointed  to  the  infant 
in  the  suit  at  Aiipore  and  Mr.  Hill  objects  that  the  application  is  not  properly 
framed,  because  it  is  made  by  the  next  friend  instead  of  the  guardian 
ad  litem.  This  is  a  new  question.  1  have  considered  the  authorities 
referred  to  by  Mr.  Hill,  and  am  of  opinion  that  the  [776]  objection 
ought  not  to  prevail.  If  a  guardian  had  been  appointed,  he  might  have 
applied  ;  but  none  having  been  appointed,  it  is  open  to  the  next  friend  to 
apply. 

The  next  question  is  as  to  the  transfer  of  the  suit.  On  the  evidence* 
I  think  I  ought  to  make  the  order,  and  I  will  state  the  grounds  on  which 
I  make  it.  The  major  portion  of  the  property,  i.e.,  49/'85th,  is  in  Calcutta. 
The  remaining,  36/85th,  though  not  within  the  ordinary  original  civil 
jurisdiction  of  this  Court,  is  in  the  immediate  vicinity  of  Calcutta. 
Secondly,  if  the  plaintiff  obtains  a  decree  declaring  his  right  to  partition, 
the  effect  would  be  to  make  an  Ameen  of  the  Aiipore  Court  the 
person  to  partition  Calcutta  property.  I  can  hardly  think  of  anything 
more  inconvenient  than  that  a  Mofussil  Ameen  should  be  introduced  into 
Calcutta  to  partition  Calcutta  property.  In  the  third  place,  though  I  do 
not  lay  much  stress  on  this  reason,  I  believe  this  suit  is  one  which  can 
be  more  cheaply  and  expeditiously  tried  in  this  Court  than  in  the 
Mofussil.  On  the  whole,  I  think,  for  these  reasons,  that  I  ought  to  make 
the  order. 

Rule  made  absolute. 

Attorney  for  Nobin  Kissory  Dassee  and  Raj  Kristo  Mitter  :  Baboo 
Skamal  Dhone  Dutt. 

Attorney  for  Jotendro  Nath  Mitter  :  Baboo  Kali  Das  Bhunjo. 
H.  T.  H. 


16  C.  776. 
ORIGINAL  CIVIL. 

Befove  MY.  Justice  Norris. 


IN. THE  GOODS  OF  A.  J.  PRIMROSE  (Deceased).      [13th  July,  1889.] 

Practice — Power  of  Attorney — Evidence  Act  (Act  I  of  1872),   s.    1*5— Letters   of   Ad- 
ministration, Application  for. 

On  an  application  for  letters  of  administration  to  the  estate  of  a  deceased,  who 
was  domiciled  in  Scotland,  and  to  whose  estate  one  P  had  been  appointed  execu- 
tor dative  qua  Fither,  the  application  bsing  made  by  one  K  under  a  power  of 
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Attorney  granted  by  P.  such  power  not  having  been  executed   and  authenticated          1889 
in  the  manner  provided  by  s.  85  of  the  Evidence  Act.  JULY  13. 

Held,  that  the  application  must  be  refused.  - 

[Com.,  21  M.  492  (494).]  ORIGINAL 

THIS    was   an    application  in    Chambers  made    on  the  llth  July  for 
letters  of  administration  (with  effect  throughout  the  whole  of  British  [777]     jg(jt  775. 
India)  to   the    property   and    credits  of  one  Arthur  John  Primrose.     The 
petitioner   was   one    Andrew  James  Ker,  a  resident  of  Ca!cutta  and  in  his 
petition   he   stated    that  the  deceased  was  in  his  lifetime  and  at  the  time  of 
his    death  a  British  subject  domiciled  in  Scotland,  a  member  of  the  Bengal 
Civil  Service,    and    latterly    residing    at  No.  22,  Moray  Place,  Edinburgh, 
Scotland,  and  was  nut  a  person  exempted  under  s.  332  from  the  operation 
of  the  Indian  Succession  Act ;  that  he  was  drowned    while   crossing   from 
Ostend   to  Dover  on   or   about  the    12th  day  of  September  1888,  leaving 
property  and  effects  within  the  Presidency    of  Bengal    to   be    administered 
unto  ;   that    he   died    without   issue,   and    without   having    been  married, 
and    without    having   made   any   will   or    testament,    or  any   other  deed 
or    deeds,    instrument   or  instruments   in    writing,    whereby  the  property 
he    was    possessed    of,    previous  lo   his   death,   could    be  legally  disposed 
of.;  that   Bouverie   Francis    Primrose,    who    was   the    father    of    the  de- 
ceased,  had    been    appointed   executor   Dative   qua  Father   of  the  said  Ar- 
thur John  Primrose,  conform  to  decree  dative  of  the  Sheriff  of  the  Lothians 
and    Peebles,  dated   22nd  February  1889,  and  duly  confirmed  as  such  con- 
form to  Testament  Dative  in  his  favour  by  the  said  Sheriff,    dated  the  4th 
day  of  May  1889,  as  appeared  from  the  Testament  Dative  sealed  with  the 
seal  of  the  Commissariat   of  the    County  of  Edinburgh,  and  signed  by  the 
Clerk   of   the   Court  at  Edinburgh,  a  copy  of  which  was  annexed    to   the 
petition  ;  that   the  said    Bouverie  Francis  Primrose   was   residing    beyond 
the   jurisdiction  of  the  High   Court,  and  had,  by    his  power   of   attorney, 
(annexed  to  the  petition),   appointed  one    Harold  Robertson    King  and  the 
petitioner   jointly  and   severally  his   attorneys  and   attorney,  for    him  and 
in    his  name  and  on  his    behalf  to  apply  for    and  obtain  a  grant  of  letters 
of   administration    to   the  estate   of   the   said     deceased    from    the   High 
Court,   or   any   other   competent    Court    in    British    India,   and    do    and 
sign  all    things  necessary   for  obtaining    such    letters   of    administration, 
and  generally  to  do  all  such  acts,  deeds,  matters  and  things  as   should    be; 
requisite    and    necessary  in  and    about  the  premises  ;  that    the  petitioner 
was   therefore  desirous  of  obtaining  letters  of   administration  to  the  pro- 
perty and  credits  of  the  said  deceased  ;  that  such  property  and  credits,  which 
were   likely  to  come  into  his  hands,  consisted   of  shares  and  other  [778] 
moveable  property,  of  the  value  of  Rs.  27,326,   or    thereabout  ;  and  that  no  * 
previous   application  had   been  made   for  a   grant  of    probate  or  letters  of 
administration   to  the   estate  of  the  said    deceased,  with    effect  throughout 
the  whole  of  British  India. 

The  manner  in  which  the  power  of  attorney,  executed  by  Bouverie 
Francis  Primrose  in  favour  of  the  petitioner  and  Harold  Robertson  King, 
was  executed,  appears  sufficiently  stated  in  the  judgment  of  the  High 
Court. 

The  application  was  made  by  Mr.  Cowie  (Messrs.  Sanderson  &  Co.), 
and  the  Court  took  time  to  consider  whether  the  power  of  attorney  could 
be  accepted  as  sufficient  to  act  on. 

JUDGMENT. 
On  the  13th  July  the  following  judgment  was  delivered  by 
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1889  NORRIS,  J. —  On    Thursday,    an    application    was    made    to    me    in 

JULY  13.  Chambers  by  Mr.  Cowie  for  letters  of  administration  to  this  estate  to  be 
granted  to  the  Hon'ble  Bouverie  Francis  Primrose  under  these  circum- 
stances: 

It  appears  that  Mr.  Arthur  John  Primrose,  who  was  a  member  of 
16  C.  776.  the  Bengal  Civil  Service,  was  drowned  in  crossing  from  Ostend  to  Dover, 
and  on  application  to  the  Sheriff  of  the  Lothians  and  Peebles,  his  father, 
Bouverie  Francis  Primrose,  was  appointed,  what  is  called  in  Scotch  law, 
Executor  Dative  qua  Father,  and  executed  a  power  of  attorney  in  Scotland 
in  favour  of  the  applicant  here,  authorizing  him  to  take  out  letters  of 
administration.  The  power  of  attorney  was  executed  in  the  presence  of 
Mr.  Rutherford,  a  writer  to  the  Signet,  and  J.  McGillawie,  a  law  clerk. 
Mr.  Rutherford  makes  a  declaration  before  the  Lord  Provost  of  Edinburgh, 
in  which  he  declares  that  the  power  of  attorney  is  signed  by  Mr.  B.  F. 
Primrose,  and  that  the  signatures  of  the  witnesses  are  of  their  own  proper 
hand-writing.  The  Lord  Provost  certifies,  under  the  seal  of  the  Corporation 
of  the  City  of  Edinburgh  that  Mr.  Rutherford  had  made  the  declaration 
before  him.  Upon  this,  I  have  been  asked  to  grant  letters  of  administra- 
tion. Trevelyan,  J.,  granted  an  application  for  letters  of  administration  in 
the  goods  of  Emma  Louisa  Algeo,  when  one  of  the  witnesses  to  the  power 
of  attorney  made  a  declaration  before  the  Lord  Mayor  of  London.  He  has 
informed  me  that  he  was  told  it  had  been  the  practice  to  accept  such  declara- 
tion, and  he  did  not  feel  at  liberty  to  depart  from  the  practice.  Section  85 
[779]  of  the  Evidence  Act  provides  that  the  Court  shall  presume  that 
every  document  purporting  to  be  a  power  of  attorney,  and  to  have  been 
executed  before  and  authenticated  by  a  Notary  Public  or  any  Court,  or 
Judge,  Magistrate,  British  Consul  or  Vice-Consul,  or  representative  of  Her 
Majesty  or  of  the  Government  of  India,  was  so  executed  and  authenticated. 
This  power  of  attorney  is  not  executed  before  or  authenticated  by  any  of 
the  persons  mentioned  in  the  section,  and  in  order  to  comply  with  the  provi- 
sions of  the  section,  the  power  of  attorney  must  be  executed  before  or  be 
authenticated  by  one  of  those  persons.  Therefore,  I  am  reluctantly  obliged 
to  refuse  this  application.  I  have  considered  it  necessary  to  say  these 
few  words  in  order  that  the  profession  might  know  what  the  practice  is  in 
future  to  be.  The  two  cases,  namely,  Anonymous  case  (1)  and  In  the  goods 
of  Macgowan  (2)  confirm  the  view  I  have  taken. 

Application  refused. 
Solicitors  for  applicant :  Messrs.  Sanderson  &  Co. 

H.  T.  II. 


(1)  Fulton  72.  (2)  Morton  370. 

516 


YIIL]  1»  "  ASLU  16  Cal.  780 

16  C.  779.  1889 

CRIMINAL  MOTION.  JULY  23. 

Before  Mr.  Justice  Trevelyan  and  Mr.  Justice  Banerjee.  CRIMINAL 

MOTION. 

IN  THE  MATTER  OF  PETITION  OF  ASLU  AND  OTHERS.  

ASLU  v.  THE  QUEEN-EMPRESS.*    [23rd  July,  1889.]  16  C.  779. 

Security  for  keeping  the  peace — Magistrate  of  the  district — Appellate  Court — Crimi- 
nal Procedure  Code  (Act  X  of  1882).  ss.  106,  423. 

The  Magistrate  of  a  district  whe:i  acting  as  an  appellate  Court  is  not  compe- 
tent to  make  an  order  under  s.  106  of  the  Criminal  Procedure  Code  (Act  X  of 
1882).  requiring  the  appellant  to  furnish  security  for  keeping  the  peace. 

[F..  17  A.  67  (68)  ;  (1890)  A.  W.  N.  201  ;  Rat.   Unr.  Cr.  Cas.  906.] 

IN  this  case  the  petitioners  and  one  Abdul  Waned  Khan  were 
charged  before  the  Assistant  Magistrate  of  Midnapore  with  rioting  under 
s.  147  of  the  Penal  Code.  They  were  all  convicted  and  sentenced  to  fines 
of  various  amounts,  or,  in  detault,  to  various  terms  of  rigorous  imprison- 
ment. 

[780]  Against  the  convictions  and  sentences  an  appeal  was  pre- 
ferred to  the  District  Magistrate,  who  set  aside  the  conviction  of  Abdul 
Wahed  Khan,  but  dismissed  the  appeal  of  the  petitioners.  The  District 
Magistrate  further  considered  that,  as  there  was  a  probability  of  further 
breaches  of  the  peace,  the  petitioners  should  be  bound  over  to  keep  the 
peace,  and  he  accordingly  directed  that  they  should  be  each  give  one  surety 
in  the  sum  of  Rs.  100  to  keep  the  peace  for  one  year. 

The  petitioners  then  applied  to  the  High  Court  to  exercise  its 
revisional  powers  and  set  aside  the  convictions,  sentences,  and  order  upon 
various  grounds,  and  amongst  them,  that  the  order  of  the  District  Magis- 
trate directing  them  to  give  a  surety  to  keep  the  peace  was  illegal. 

A  rule  was  issued  which  now  came -on  to  be  heard. 

Mr.  Dass  and  Baboo  Joygopal  Gkose,  for  the  petitioners,  in  support 
of  the  rule. 

No  one  appeared  for  the  Crown. 

The  judgment  of  the  High  Court  (TREVELYAN  and  BANERJEE,  JJ.) 
was  as  follows  : — 

JUDGMENT. 

This  rule  must  be  made  absolute.  The  question  raised  in  this  case 
is  whether  an  appellate  Court  affirming  a  conviction  and  sentence  has 
power,  under  s.  106  of  the  Criminal  Procedure  Code,  to  order  the  appellant 
to  execute  a  bond  for  keeping  the  peace.  In  the  Court  below  the  learned 
Magistrate  seems  to  have  thought  that  he  had  power  to  pass  such  an 
order  under  that  section,  upon  the  authority  of  a  Full  Bench  ruling  in  the 
case  of  Empress  v.  Kanta  Prosad  (1).  But  that  was  a  case  under  the 
Criminal  Procedure  Code  (Act  X  of  1872),  s.  489,  and  that  section  pro- 
vided that  if  "  the  Court  or  Magistrate  by  which,  or  by  whom,  a  person  is 
convicted,  or  the  Court  or  Magistrate  by  which,  or  by  whom,  the  final 
sentence  or  order  in  the  case  is  passed,  is  of  opinion  that  it  is  just  and  neces- 
sary to  require  such  person  to  give  a  personal  recognizance  for  keeping  the 
peace,  such  Court  or  Magistrate  may  direct  the  taking  of  a  bond  to  keep 

*  Criminal  Motion  No.  291  of  1889.  against  the  order  passed  by  C.  Vowell,  Esq.. 
District  Magistrate  of  Midnapore.  dated  the  25th  of  April  1889,  affirming  the  order 
passed  by  Stevenson-Moore,  Esq.,  Assistant  Magistrate  of  Midnapore,  dated  the  18th  of 
March  1889. 

(1)  4  A.  212. 
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1889        the    peace."    Now,    the    words  "or  the  Court  or  Magistrate    by  which,  or 

JULY  23.     by    whom,   the   final   sentence    or    order    in    the   case    is    passed"   [781] 

_   ~  have  been  left  out  in  s.  106  of  the    present  Criminal  Procedure  Code  ;  and 

URIM    TAL    jj.  -g  fm-j-jjgj.  provided  by  the    last-mentioned  section   that  such  Court  may, 

N'    at  the  time  of  passing  the  sentence,    order    the  person  convicted  to  execute 

16~c!^79.    a  bond.     Section  423  of   the  present   Criminal    Procedure    Code  expressly 

lays    down    what  the  powers  of  an   appellate  Court  are,    and  the  power  to 

take   security  for   keeping  the  peace   is  not    mentioned    there  ;  and  there  is 

no  other  provision  of  the   law  which    enacts    that  the  appellate  Court  shall 

have  the  same  powers  as  the    Court   of  original    juirsdiction  has  ;  and  that 

being   =o,    we   do    not    think    that,    under    the  provisions  of   the  Criminal 

Procedure    Code    (Act  X    of  1882),  the  appellate   Court   has  the   power  to 

order    a   security-bond    to  be  taken  ;  and    we    accordingly   direct   that  the 

order   of   the    District    Magistrate,    so   far   as   it   directs   that   each  of  the 

appellants,   except   Abdul,    do  give  one   surety  of   one   hundred  rupees  to 

keep  the  peace  for  the  year,  be  set  aside. 

H.  T.  H.  Rule  made  absolute. 

16  C.  781. 

CRIMINAL  MOTION. 
Before  Mr.  Justice  Trevelyan  and  Mr.  Justice  Beverley. 


NUR  MAHOMED  (Petitioner]  v.    BISMULLA  JAN  (Opposite-party).* 
[9th  July,  1889.] 

Criminal  Procedure  Code    (Act   X  of   1882),   s     488— Evidence  Act  (Act  I  of  1872), 
s.  120 — Bastardy  proceedings — Order  of  affiliation — Evidence. 

Bastardy  proceedings  under  the  provisions  of  s.  488  of  the  Criminal  Procedure 
Code  are  in  the  nature  of  civil  proceedings  within  the  meaning  of  s.  120  of  the 
Evidence  Act.  and  the  person  sought  to  be  charged  is  a  competent  witness  on 
his  own  behalf. 

Upon  a  summons,  charging  that  the  defendant,  having  sufficient  means,  had 
refused  to  maintain  his  child  by  his  nika  wife  whom  he  had  subsequently  divorc- 
ed, the  Magistrate  found  that  the  marriage  had  not  been  proved,  but  that, 
upon  the  other  evidence  adduced,  including  the  similarity  of  the  features  and  the 
name  of  the  child  with  those  of  the  defendant,  who  did  not  appear  before  him 
during  the  proceedings,  but  with  whom  he  stated  that  he  was  well  acquainted, 
the  child  was  the  illegi-imate  child  of  the  defendant.  He  accordingly  made  an 
order  for  maintenance  under  the  section. 

Held,  that,  under  the  circumstances,  he  was  wrong  in  taking  into  account,  the 
similarity  of  the  names  and  the  features  of  the  child  and  the  defendant,  but  as 
[782]  there  was  ample  evidence  of  the  paternity,  he  was  justified  in  making  the 
order  he  did,  as  it  was  immaterial  for  the  purpose  of  determining  the  liability 
of  the  defendant  to  maintain  the  child,  whether  the  mother  had  been  married  to 
the  defendant  or  not. 

[R.,  18  B.  468  (473)  ;  17  C.  P.  L.  R.  127  (128)  ;  L.  B.  R.  (1893—1900)  662  ;  168  P.L.R. 
1903=  19  P.  R.  1903  (Cr.).] 

THIS  rule  was  obtained  for  the  purpose  of  getting  an  order  set  aside 
which  had  been  passed  under  s.  488  of  the  Criminal  Procedure  Code, 
directing  the  petitioner  to  pay  the  sum  of  Rs.  15  a  month  for  the  mainte- 
nance of  a  child,  named  Nur  Ahmed,  aged  about  3J  years. 

*  Criminal  Motion,  No.  270  of  1889,  against  the  order  passed  by  Syed  Abdul 
Jubber,  Presidency  Magistrate  of  Calcutta,  Northern  Division,  dated  the  3rd  June 
1889. 
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The  charge,   as  laid    in  the    summons,  was    as  follows:    "That    you,        1889 
having  sufficient  means,  refused  to  maintain  your  child  Nur  Ahmed,  about      JULY  9. 

3£  years  old,  the  said  child  is  by  your  nika  wife,    Bismulla  Jan,  whom  you    „  

have  subsequently    divorced.'*     The    summons  was   issued  at  the  instance     \fl]    NAL 
of    Bismulla    Jan,    the    mother    of  the    child,    and    both    parties    were  [ON< 

represented    by   counsel    before    the    Magistrate,    Nur    Mahomed    being     jg(j  ^ 
exempted  from  appearing  personally  by  an  order  made  by  the  Magistrate, 
and  not  being   present  in  Court  on  any  of   the  various   occasions  on  which 
the  case  was  heard. 

The  judgment  of  the  Magistrate  was  as  follows  : — 
This  is  an  application  under  s.  488,  Criminal  Procedure  Code,  for  an 
order  against  the  defendant  Haji  Nur  Mahomed  for  the  maintenance  of  a 
child  aged  about  3  years  and  9  months,  and  named  Nur  Ahmed.  The 
complainant's  version  of  the  case  is  that  five  years  ago  the  defendant 
married  her  in  the  nika  form  ;  that  the  child  was  born  in  wedlock  ;  and 
that  seven  or  eight  months  after  the  birth  of  the  child  he  discontinued  his 
visits  to  her.  The  marriage  is  denied  by  the  defendant,  and  the  evidence 
adduced  in  support  of  it  by  the  prosecution  is  wholly  unworthy  of  credit. 
The  only  individuals  who  are  said  to  have  been  present  at  the  ceremony 
are  the  complainant's  brother,  her  sister,  and  a  man  who  gives  lessons  in 
the  family.  Although  it  is  not  necessary  for  the  validity  of  a  marriage 
under  the  Mahomedan  law  that  there  should  be  a  good  number  of  persons 
present,  yet,  according  to  custom,  not  only  a  man  is  nominated  to  perform 
the  functions  of  a  Kazi  but  friends  on  both  sides  are  invited  to  witness 
a  marriage.  In  this  case  not  a  single  friend,  not  even  Ahmed  Sahib,  who, 
according  to  complainant's  own  evidence,  used  to  be  with  the  defendant  on 
other  occasions,  was  present  at  his  marriage  with  the  complainant.  There 
was  none  to  act  the  part  of  a  Kazi.  The  dower  is  said  to  have  been  Rs.  10 
only.  This  sum  is,  no  doubt,  more  than  the  minimum  fixed  by  law,  but  it 
is  not  possible  that  the  complainant,  who  was  a  dancing-girl,  should  have 
surrendered  her  liberty  for  a  consideration  which  is  less  than  what 
she  expected  as  her  wages  for  a  night's  performance.  When  a  left-handed 
marriage  takes  place  between  a  dancing-girl  [783]  and  a  respectable 
man  of  position,  the  proposal  for  an  alliance  generally  emanates  from  the 
latter,  and  the  former  is  not,  therefore,  satisfied  with  a  moderate 
dower.  The  witness  Haji  Abdullah  Dugmar  has  married  a  dancing- 
girl  on  payment  of  a  dower  of  Rs.  2,500,  and  the  complainant  has 
herself  got  a  dower  of  Rs.  1,000  at  her  subsequent  marriage  with  a 
Hindu.  It  is  not  easy,  therefore  to  believe  that,  if  the  defendant  had 
married  her,  she  would  have  been  satisfied  with  a  trifling  sum  of  Rs.  10, 
or  would  not  have  made  him  execute  a  deed  of  dower.  It  is  also  in- 
credible that  a  man  of  the  defendant's  position  in  society  would  have 
allowed  his  wife  to  stay  at  the  house  of  a  professional  songstress,  such  as 
her  mother  is,  if  he  had  led  her  to  the  altar  ;  he  would  have  naturally 
taken  her  to  his  own  house,  or,  if  that  was  not  possible,  would  have  remo- 
ved her  to  some  place  where  she  should  not  be  subject  to  the  gage  of  her 
mother's  visitors.  Under  the  above  circumstances,  I  consider  the  story  of 
her  marriage  with  the  defendant  as  a  fiction.  The  story,  I  think,  has  been 
invented  to  create  a  right  of  inheritance  for  the  boy. 

The  next  question  for  determination  is,  whether  the  child  in  an  illegi- 
timate issue  of  the  defendant  ?  The  mother  of  the  child  asserts  that  the 
defendant  is  its  father,  and  there  is  sufficient  proof  that  he  was  in  the  habit 
of  visiting  her  about  the  time  she  became  pregnant.  No  evidence  is  adduced 
by  the  defence  to  rebut  her  statement  that  she  was  in  his  keeping.  It  is 
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1889  contended  that  she  had  tried  to  father  the  child  on  one  Jogendro  Mullick 
JULY  9.  who  was  also,  at  one  time,  the  complainant's  paramour.  I  do  not 
,„  think  the  evidence  which  has  been  given  on  this  point  is  deserving 

RIMINAL  Qf  any  wejght.  There  is  no  doubt  that  Jogendro  kept  the  complainant 
N>  for  a  certain  period,  but  I  am  not  satisfied  that  he  kept  her  at  the 
16  C.  781.  time  °f  ner  conception.  The  evidence  of  Jogendro  Nath's  mushahib, 
or,  companion,  Aga  Mahomed  Ali,  is  anything  but  trustworthy. 
If  Jogen  was  threatened  with  exposure  and  he  had  to  pay  a  large  sum  of 
money  to  prevent  her  from  carrying  out  her  threat,  there  would  certainly 
be  taken  some  precautionary  measure  by  Jogen  or  his  friend,  Aga  Maho- 
med Ali,  against  the  repetition  of  the  threat.  The  death  of  Jogen,  as 
Mr.  Henderson  argued,  has  led  the  defence  to  hint  that  he  was  the  father 
of  the  child.  There  is  no  evidence  that  Jogen  was  the  child's  natural  father. 
While,  on  the  other  hand,  the  evidence  of  the  mother  that  the  defendant 
is  the  father  of  the  child  is  corroborated  by  the  ocular  proof  which 
the  child  itself  furnishes.  Although  the  witness  for  the  defence,  Aga 
Mahomed  Ali,  says  that  the  child  resembles  the  defendant  in  thinness 
only,  no  one  who  has  seen  Haji  Nur  Mahomed  and  sees  the  child  can  fail 
to  observe  a  strong  resemblance  between  the  two.  The  child  is,  in 
fact,  a  miniature  representation  of  the  defendant.  There  is  another 
matter  which,  in  my  opinion,  confirms  the  statement  of  the  complainant 
that  the  defendant  is  the  father  of  the  child.  It  is  not  disputed  that  the 
child  was  christened  Nur  Ahmed,  and  the  name  shows  that  within 
six  days  of  its  birth,  when  the  ceremony  of  [784]  giving  a  name  generally 
takes  place,  it  was  believed  and  known  who  the  child's  progenitor  was.  Not 
only  the  word  "  Nur  "  exists  in  both  the  names,  but  there  is  a  correspond- 
ence of  sounds  in  the  terminal  words  Mahomed  and  Ahmed.  Taking, 
therefore,  all  the  circumstances  of  the  case  into  a  careful  consideration, 
I  am  of  opinion  that  the  child  is  an  illegitimate  offspring  of  the  defendant 
Haji  Nur  Mahomed.  Mr.  Garth  contended  that,  as  the  complainant 
based  the  claim  of  the  child  to  maintenance  on  the  legitimacy  of  its  birth, 
the  Court  can  grant  no  allowance  to  it  when  its  legitimacy  was  not  estab- 
lished. I  do  not  think  this  contention  is  right.  Under  the  Statute 
quoted  above,  both  legitimate  and  illegitimate  children  are  entitled  to 
maintenance,  and  although  in  this  case  the  child  is  not  proved  to  be  legiti- 
mate, but  is  proved  to  be  an  illegitimate  issue  of  the  detendant,  the  law 
makes  it  obligatory  upon  the  father  to  maintain  it. 

Suppose  a  child  X  sues  its  father  Z  for  maintenance.  Is  it  to  have 
no  maintenance  because  the  Court,  which  tried  the  suit,  declared  that  the 
marriage  of  X's  mother  with  Z  was  void,  owing  to  a  certain  legal  defect 
in  the  marriage  contract  ?  The  section  quoted  imposes  on  a  husband  or  a 
father  the  duty  of  maintaining  his  wife  or  helpless  children,  both  legitimate 
or  illegitimate,  and  he  cannot  claim  exemption  from  it  except  on  the 
ground  of  poverty. 

I  direct  that  Haji  Nur  Mahomed  pay  Rs.  15  per  month  for  the 
maintenance  of  his  illegitimate  child  Nur  Ahmed. 

Against  that  order,  the  petitioner  moved  the  High  Court  and  a  rule 
was  issued  which  now  came  on  to  be  heard. 

Mr.  Phillips  and  Mr.  Roberts,  for  the  petitioner. 

Mr.  M.  P.  Gasper  and  Mr.  Henderson,  for  the  opposite  party. 

Mr.  Gasper  (showing  cause). — The  fact  that  Nur  Mahomed  was  not 
called  as  a  witness  to  deny  the  paternity  of  the  child  raises  an  almost 
irresistible  presumption  against  him,  and  there  can  be  no  doubt  that  in 
such  proceedings  the  person  sought  to  be  charged  is  a  competent  witness 
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Although  there  is  no  express  decision  to    that   effect   in   this   country,  the        1889 
case  of   In  the  matter  of  Tokee  Bibee  v.  Abdool  Khan  (1),  decided  by  Wilson,       JULY  9. 

J.,  shows  that  such    proceedings  are  in  their  nature   civil  proceedings,  and  - 

not  criminal.  CRIMINAL 

[TREYELYAN,  J. — There  can  he  no  doubt  that  in  England  the 
defendant  is  a  competent  witness. — See  Paley,  5th  Edition,  p.  113].  16  C.  781. 

[785]  Mr.  Gasper. —  I  submit  that  here  also  he  is  a  competent 
witness,  and  that  Nur  Mahomed  might  have  given  evidence  himself  to  deny 
the  paternity,  and  not  having  done  so,  the  Court  is  entitled  to  presume 
that  he  could  not  do  so.  In  England  the  Act  requires  corroboration  of  the 
evidence  of  the  mother,  but  the  amount  of  corroboration  required  by  the 
Courts  is  very  slight — see  Cole  v.  Manning  (2)  and  Lawrence  v.  Ingmire  (3) ; 
and  the  Courts  will  not  interfere  if  there  be  any  corroboration  what- 
ever of  the  mother's  testimony.  Here  then  is  ample  evidence  against  the 
defendant,  and  the  Court  ought  not  to  interfere.  The  Magistrate  would 
have  been  perfectly  justified,  had  the  defendant  been  present  before  him 
at  the  hearing,  in  comparing  the  similarity  of  his  features  with  those  of  the 
child,  and  taking  such  similarity  into  account,  and  the  mere  fact  that  the 
defendant  was  exempted  from  personal  attendance  does  not,  I  submit,  pre- 
clude such  comparison,  when,  as  stated  by  the  Magistrate,  Nur  Mahomed's 
features  were  well  known  to  him.  See  Bamundoss  Mookerjea  v.  Mussainut 
Tan  nee  (1). 

Mr.  Phillips  (in  support  of  the  rule)  did  not  contend  that  the  ; defend, 
ant  was  not  a  competent  witness,  and  might  have  been  called,  but  argued 
that  the  evidence  did  not  justify  the  order,  and  that  the  Magistrate  should 
not  have  acted  on  the  similarity  of  the  features  and  the  name  of  the 
child  with  those  of  the  defendant  and  referred  to  Bamundoss  Mookerjea 
v.  Mussamut  Tarinee  (4)  as  not  supporting  the  proposition  contend- 
ed for  by  the  other  side.  He  further  contended  that  the  case  the 
defendant  was  called  to  meet,  being  the  charge  that  the  child  was  his  child 
by  a  nika  wife,  the  whole  case  stood  or  fell  on  the  question  as  to  whether 
or  not  the  marriage  was  proved,  and  it  was  not  open  to  the  Magistrate  to 
pass  an  order  on  the  assumption  that  the  child  was  the  illegitimate  offspring 
of  the  defendant. 

Mr.  Roberts,  followed  on  the  same  side. 

The  judgment  of  the  High  Court  (TREVELYAN  and  BEVERLEY,  JJ.) 
was  as  follows  : — 

JUDGMENT. 

In  this  case  the  Officiating  Magistrate  of  the  Northern  Division  made 
an  order  against  Nur  Mahomed,  the  applicant  before  [786]  us,  directing  pay- 
ment of  Rs.  15  a  month  for  the  maintenance  of  a  child  which  the  Magistrate 
found  to  be  his  child  by  one  Bismulla  Jan.  We  were  asked,  in  the  exercise 
of  the  revisional  jurisdiction  of  this  Court,  to  set  aside  that  order.  We  gave 
a  rule,  and  we  were  to  a  very  great  extent,  if  not  entirely,  induced  to  grant 
that  rule  by  the  circumstance  that  the  Magistrate  had  compared  the  child, 
produced  in  Court,  with  what  he  recollected  of  the  lineaments  of  Nur 
Mahomed,  who  had  not  appeared  in  Court,  and  thus  acted  upon  the  in- 
formation, which  he  had  obtained  otherwise  than  in  his  Magisterial  capa- 
city, and  also  by  the  circumstance  that  he  relied  on  the  resemblance  of 
name  between  the  infant  and  the  putative  father.  In  granting  the  rule, 


(1)  5C   536.  (2)  L.R   2  Q.B.  Div.  611. 

(3)  20  Law  Times  Rep.  N.S.  391.  (4)  7  M.I. A.  169  (203). 
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1889  we  stated  that  the  fact  that  Nur  Mahomed  had  not  been  called  as  a  wit- 
JuLY:9.  ness  was  a  circumstance  weighing  so  strongly  against  the  applicant 
P  ,  that,  although  we  sent  for  the  record,  we  could  not  hold  out  to  the 
*l]  AL  applicant  much  hopes  of  success.  Now  we  have  heard  Counsel  on  both 
N*  sides  ;  and  the  main  contention  placed  before  us  by  Mr.  Phillips  is 
16C.  781  tnat  tne  suggestion  of  marriage  having  failed,  the  whole  case  failed. 
We  however  think  that  the  basis  of  an  application  for  the  maintenance  of 
a  child  under  the  provisions  of  s.  4cS8  of  the  Code  of  Criminal  Procedure 
is  the  paternity  of  the  child  irrespective  of  its  legitimacy  or  illegitimacy. 
The  fact  of  the  marriage  of  the  parents  may  be  not  only  strong  evidence 
to  show  paternity,  but  also  raises  a  presumption  which  has  a  very  strong 
bearing  upon  the  question  of  paternity.  The  summons,  which  is  in  the 
record  called  a  charge,  runs  thus  :  "  That  you,  having  sufficient  means, 
refused  to  maintain  your  child  Nur  Ahmed,  about  3^  years  old."  This 
woulJ  have  been  quite  sufficient  for  the  present  purposes,  but  the  summons 
then  states  further  "  the  said  child  is  by  your  nika  wife  Bismulla  Jan  whom 
you  have  subsequently  divorced."  The  statement,  as  to  the  child  being  by 
his  nika  wife,  is  not  at  all  a  necessary  statement,  and  the  failure  to  prove 
marriage,  does  not,  in  our  opinion,  destroy  the  case  altogether.  The  case 
for  the  plaintiff  was  that  originally,  when  a  child,  she  was  in  the  keeping  of 
Nur  Mahomed  this,  relationship  between  them  chased  to  exist  a  short  tirne^ 
after,  when  she  went  to  a  man  called  Ashgar  ;  and  after  that,  to  Jogendro 
Churn  Mullick.  Subsequently  she  left  Jogendro  Mullick  and  married 
[787]  Nur  Mahomed  ;  and  this  child  was  the  fruit  of  that  marri  ige.  The 
Magistrate,  after  hearing  the  evidence,  came  to  the  conclusion  that  the 
marriage  was  not  proved  ;  and  we  think  that  the  Magistrate  was  right  in 
coming  to  that  conclusion.  It  appears,  however,  from  the  evidence  that 
since  the  day  on  which  the  marriage  is  said  to  have  taken  place,  this 
woman  lived  with  Nur  Mahomed  and  Nur  Mahomed  alone,  until  the  child 
was  born.  She  speaks  to  it,  and  there  are  witnesses  who  corroborate  her 
statement.  That  would  show,  if  uncontradicted,  that  this  man  was  the 
father  of  the  child.  In  fact  they  both  lived  together,  and  during  this 
period  the  child  was  conceived.  Evidence  was  given  suggesting  that  Jogen- 
dro Mullick  was  the  father  of  the  child ;  but  the  evidence  on  this 
point  has  been  disbelieved  by  the  Magistrate,  and  we  cannot  say 
that  the  Magistrate  was  wrong.  The  evidence  on  the  record  shows, 
in  the  opinion  of  the  Magistrate,  that  Nur  Mahomed"  only  could  have 
been  the  father  of  the  child,  and  there  is  evidence  from  which  the 
Magistrate  could  arrive  at  such  finding.  Nur  Mahomed  was  not  called 
in  the  Police  Court  to  contradict  the  case  for  the  prosecution,  and,  except 
his  Counsel  in  Court,  no  one  on  his  behalf  seems  to  have  denied  the  pater- 
nity, and  he  never  denied  it.  In  England  it  has  been  held  more  than  once 
that,  under  the  provisions  of  Hand  15  Vic.,  c.  99,  s.  2,  bastardy  proceedings 
•  are  regarded  as  civil  proceedings  and  the  parties  to  them  are  capable  of  giving 
evidence;  and,  according  to  the  case  cited  to  us  of  Mr.  Justice  Wilson's, 
taken  together  with  the  English  cases,  there  can  be  no  question  that  bas- 
tardy proceedings  areci-vil  proceedings  within  the  meaning  of  s.  120  of  the 
Indian  Evidence  Act,  and  that  the  defendant  thereto  may  give  evidence 
on  his,  own  behalf.  Mr.  Phillips  did  not  deny  that  this  was  the  law  ;  we 
are  told  that,  after  the  witnesses  for  the  defence  had  been  examined,  and 
Mr.  Henderson  had  been  heard  in  reply,  Mr.  Garth  invited  the  attention  of 
the  Magistrate  to  the  point  whether  Nur  Mahomed  was  a  competent  witness 
or  not.  According  to  law,  he  was  unquestionably  a  competent  witness, 
and  as  he  has  not  been  called,  we  must  make  the  usual  presumption  arising 
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from  the  fact  of  such  omission.     The  fact   that    Counsel    by    an   error    of        1889 
judgment,    or    for    some  other  reason,  omitted  to  call  him,  does  not,  in  the       JULY  9. 
smallest  degree,  interfere  with  this  presumption.  ~ 

[788]  We  think,  however,  that  the  Magistrate  was  wrong  in    making     ^Q 

use   of   his   information,   which   he  seems  to  have  obtained  otherwise  than 

as  a  Magistrate.  He  was  also  wrong  in  using  the  circumstances  of  the  16  C.  781. 
similarity  of  names.  That  was  not  a  circumstance  which  in  the  least 
could  assist  the  Magistrate  in  coming  to  the  conclusion  of  this  kind.  If 
it  were  so,  any  woman,  by  naming  her  child  after  a  particular  individual, 
might  be  able  to  make  evidence  in  favour  of  herself,  and  thus  give  rise  to 
a  failure  of  justice.  The  Magistrate  was  therefore  wrong  in  mixing  up 
all  these  matters.  But  apart  from  these  circumstances,  there  is  ample 
evidence  upon  which  the  Magistrate  could  have  made  the  order,  and  we 
have  no  reason  to  doubt  the  correctness  of  such  order.  The  rule  is  dis- 
charged. 

H.  T.  H.  Rule  discharged. 


16  C.  788. 
APPELLATE  CIVIL. 

Before  Sir  W.  Coiner  P  ether  am,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Rampini. 


AUBHOY  CHURN  MOHUNT  (Plaintiff,  Opposite-Party  in  the  Rule)  v. 

SHAMONT  LOCHUN  MOHUNT  (Defendant,  Petitioner 

in  the  Rule)*      [26th  June,   1889.] 

Review  of  judgment— Code  of  Civil  Procedure  (Act  XIV  of  1882),  ss.  623,    627,    629— 
Letters  Patent,  s.   15 — Practice. 

A  second  appeal  was  decided  on  the  1st  June  1888  in  favour  of  the  respondent 
by  Mr.  Justice  Wilson  and  Mr.  Justice  Beverley.  On  the  24th  July  1888  an 
application  for  review  was  filed  with  the  Registrar.  Various  reasons  prevented 
the  learned  Judges  abovenamed  from  sitting  together  until  the  month  of  March 
1889.  On  the  6th  March,  the  matter  came  up  before  their  Lordships,  when  a 
rule  was  issued,  calling  upon  the  other  side  to  show  cause  why  a  review  of  judg- 
ment should  not  be  granted,  being  made  returnable  on  the  28th  March  1889. 

On  the  28th  March,  Mr.  Justice  Wilson  had  left  India  on  furlough,  and  the 
rule  was  taken  up,  .heard  and  made  absolute,  .by  Mr.  Justice  Beverley,  sitting 
alone  :  Held,  that  Mr.  Justice  Beverley  had  jurisdiction  to  hear  the  rule,  and 
further  that  the  order  of  that  learned  Judge  was  not  a  judgment  within  the 
meaning  of  s.  15  of  the  Letters  Patent  ;  and  that  no  appeal  [789]  would  lie  there- 
from, the  order  being  final  under  s.  629  of  the  Code  of  Civil  Procedure. 

Bombay-Persia  Steam  Navigation  Company  v.  The  Zuari  (l)  and  Achaya  v. 
Ratnavelu  (2)  approved. 
[R.,  9C.W.N.  502  (503).] 

ON  the  1st  June  1888  a  certain  second  appeal  was  decided  by 
Mr.  Justice  Wilson  and  Mr.  Justice  Beverley  in  favour  of  the  defendant, 
respondent.  On  the  24th  July  1888  the  plaintiff  being  dissatisfied  with 
that  decision,  presented  an  application  for  a  review  of  judgment,  which,  in 
the  ordinary  course,  was  filed  in  the  office  of  the  Deputy  Registrar,  but  in 
consequence  of  the  absence  from  Calcutta  of  one  or  other  of  the  learned 


*  Appeal  under  s.  15  of  the  Letters  Patent  against  the  order  of  Mr.  Justice  Bever- 
ley one  of  the  Judges  of  this  Court,  dated  the  22nd  of  May  1889,  in  Rule  No.  312  of  1889, 
in  appeal  from  Appellate  Decree  No.  233  of  1888. 

(1)   12  B.  171.  (2)  9M.  253. 
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Judges  who  had  decided  the  appeal,  Mr.  Justice  Beverley  having  in 
August  1888  left  Calcutta  on  leave,  returning  in  November  in  that  year, 
and  Mr.  Justice  Wilson  being  absent  on  deputation  at  the  time  of  the 
return  of  Mr.  Justice  Beverley,  and  not  returning  to  Calcutta  till  after  the 
expiration  of  six  months  from  the  24th  July  1888,  the  rule  to  show  cause 
why  the  review  should  not  be  heard  was  not  issued  until  the  6th  March 
1889.  The  rule  so  granted  was  made  returnable  on  the  28th  March,  but 
previously  to  that  date,  on  the  6th  March,  Mr.  Justice  Wilson  left  India 
on  furlough,  and  did  not  return  to  India  until  a  period  of  more  than  six 
months  had  expired  from  that  day.  On  the  28th  March  the  rule  came  up 
before  Mr.  Justice  Beverley,  sitting  alone.  At  the  hearing  an  objection 
was  taken  that,  under  s.  627  of  the  Code,  his  Lordship  Mr.  Justice 
Beverley  had  no  jurisdiction  to  hear  the  rule  ;  and  that  the  proper  course  to 
be  pursued  was  to  direct  the  matter  to  stand  over  until  the  return  from 
furlough  of  Mr.  Justice  Wilson  ;  the  contention  raised  upon  that  section 
was  that  inasmuch  as  both  Mr.  Justice  Wilson  and  Mr.  Justice  Beverley 
were  "  attached  to  the  Court  "  at  the  time  the  application  was  presented 
(whether  the  date  be  taken  to  be  the  24th  July  1888  or  the  6th  March 
1889),  and  were  not  precluded  by  absence  or  other  cause  for  a  period  of 
six  months  next  after  the  application  from  considering  the  matter,  those 
learned  Judges  were  bound  to  hear  the  application  as  a  Bench  sitting 
together,  and  that  no  other  Judge  or  Judges  could  hear  it. 

[790]  On  this  contention,  Beverley,  J.,  said  : — "  If  the  date  of  the 
application  be  taken  to  be,  as  1  think  it  must  be  taken  to  be,  the  24th 
July  1888,  the  facts  are  as  follows:  At  the  beginning  of  August  I  left 
Calcutta  on  leave,  and  when  I  resumed  my  seat  in  Court  after  the  vaca- 
tion, Wilson,  J.,  was  absent  at.  Poona.  He  did  not  return  till  after  the 
24th  July  1888,  and  we  were,  therefore,  precluded  from  sitting  together  to 
hear  the  application. 

"  If,  on  the  other  hand,  the  6th  March  1889  be  taken  as  the  date  of 
the  application,  Mr.  Justice  Wilson  took  leave  at  the  end  of  that  month, 
and  will  not  retrun  to  the  Court  till  after  the  expiration  of  six  months 

from  that  date It  seems  to  me  that  under  the  spirit  of 

the  section  referred  to,  I,  and  I  alone,  am  bound  to  hear  this  rule.  The 
section  is  apparently  intended  to  refer  to  a  High  Court  which  is  specially 

excepted  from  the  rule  laid  nown  in  s.  624 Section  627 

imposes  a  very  reasonable  and  proper  restriction,  and  that  restriction,  is 
this,  that  when  the  Judges,  or  any  one  of  them  who  made  the  decree  can 
hear  the  application,  within  six  months  after  its  presentation,  they  or  he, 
and  they  or  he  only,  shall  hear  it. 

"Now  the  present  rule  was  granted  by  Mr.  Justice  Wilson  and 
myself,  but  it  does  not  follow  that  we  must  both  hear  it  as  a  Bench  sitting 
together  ;  had  Mr.  Justice  Wilson  been  absent  for  six  months  after  the  ap- 
plication, I  should  have  had  jurisdiction  to  grant  the  rule  and  hear  it  sit- 
ting alone.  The  case  seems  to  me  stronger  when  the  rule  was  issued  by 
both  of  us.  I  may  draw  attention  to  the  analogous  provisions  contained 
in  s.  626,  proviso  (c).  I  come  to  the  conclusion  that  I  have  jurisdiction 
to  hear  the  application  sitting  alone,  and  that  to  prevent  further  delay,  I 
am  bound  to  do  so. 

His  Lordship  then  heard  the  rule  and  made  the  same  absolute, 
directing  the  papers  to  be  laid  before  the  Chief  Justice  for  the  appoint- 
ment of  a  Bench  to  hear  the  review. 

Against  that  decision  an  appeal  under  s.  15  of  the  Letters  Patent 
was  made. 


524 


Yin.] 


AUBMOY    CHURN    MOHUNT    V.    LOCHUN    MOHUNT  16  Cal.  792 


Mr.  Hill  (with  him  Baboo  Baikant  Nath  Dass),  for  the  appellant,  con- 
tended that  the  matter  ought  to  have  been  allowed  [791]  to  stand  over 
until  the  return  of  Mr.  Justice  Wilson  ;  or  that  an  application  should  have 
been  made  to  the  Chief  Justice  to  appoint  another  Judge  to  sit  with 
Mr.  Justice  Beverley  to  hear  the  review.  He  also  contended  that  at  all  events 
the  Court  had  jurisdiction  under  the  Letters  Patent  to  consider  the  case  on 
its  merits ;  the  rule  being  made  absolute  by  one  learned  Judge,  it  was  a 
judgment  within  the  meaning  of  s.  15  of  the  Letters  Patent,  and  that, 
notwithstanding  the  provisions  of  s.  629  of  the  Code,  an  appeal  would  lie 
to  this  Court. 

Mr.  Evans  (with  him  Baboo  Kishovi  Loll  Sircar),  for  the  respondent, 
contended  that  Mr.  Justice  Beverley  had  jurisdiction  to  hear  the  rule,  and 
that  no  appeal  would  lie  from  his  order,  citing  Achaya  v.  Ratnavelu  (1)  and 
Bombay-Persia  Steam  Navigation  Company  v.  The  Zuari  (2). 

JUDGMENT. 

The  judgment  of  the  Court  (PETHERAM,  C.  J.,  and  RAMFINI,  J.)  was 
delivered  by — 

PETHERAM,  C.J. — This  is  an  appeal  under  s.  15  of  the  Letters  Patent 
from  an  order  of  Mr.  Justice  Beverley,  making  a  rule  absolute  to  re-hear 
an  appeal. 

The  case  was  originally  a  seoond  appeal  to  this  Court,  which  was 
heard  by  a  Bench  of  this  Court  consisting  of  Mr.  Justice  Wilson  and 
Mr.  Justice  Beverley.  The  second  appeal  was  decided  on  the  1st  June 
1888,  and  it  was  decided  in  favour  of  the  defendant ;  and  the  plaintiff, 
being  dissatisfied  with  that  decision,  was  desirous  of  having  it  reviewed, 
and,  accordingly,  on  the  24th  July  1888,  an  application  for  review  bearing 
the  proper  stamp  was  filed  with  the  Deputy  Registrar  of  this  Court.  Sec- 
tion 623  of  the  Code  of  Civil  Procedure  provides  that  such  an  application 
shall  come  before  the  Judge  or  Judges  who  were  parties  to  the  original 
decree.  Those  Judges,  as  I  said  just  now,  were  Mr.  Justice  Wilson  and 
Mr.  Justice  Beverley.  Various  reasons  prevented  them  from  sitting 
together  until  the  month  of  March  1889,  and,  on  the  6th  of  that  month, 
the  matter  was  presented  before  those  learned  Judges,  and  upon  its  being 
so  presented,  they  issued  a  rule  calling  upon  the  other  side  to  show 
cause  why  the  application  should  not  be  granted.  The  practice  is,  that 
such  [792]  application  should  be  presented  in  this  way,  and  if  the  Judges, 
before  whom  the  application  is  made,  think  there  is  anything  in  it,  they 
grant  a  rule  calling  upon  the  other  side  to  show  cause  against  it  ;  and  the 
whole  of  these  proceedings,  the  granting  a  rule  and  the  argument  of  the 
rule  when  it  is  returned,  are  treated  within  the  meaning  of  Chap.  XLVII 
of  the  Code  of  Civil  Procedure  as  being  an  entire  application. 

That  being  the  state  of  things  and  the  rule  having  been  granted  and 
made  returnable  on  the  28th  March,  Mr.  Justice  Wilson  took  furlough 
and  left  before  the  28th  March,  at  any  rate  he  was  absent  from  Court  on 
the  27th  ;  so  that  when  the  rule  was  returned,  one  of  the  Judges  had 
gone,  and  inasmuch  as  he  was  absent  on  furlough  and  another  Judge 
appointed  to  officiate  for  him,  we  think  he  was  not  then  attached  to  the 
Court  within  the  meaning  of  s.  627  of  the  Code. 

Then  the  question  arises,  what  is  to  be  done  ?  The  rule  being 
returnable  on  the  28th,  was  heard  by  Mr.  Justice  Beverley  alone. 
The  present  contention  of  the  appellant  is  that  that  .procedure  was 
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wrong,  and  either  the  matter  ought  to  have  stood  over  until  Mr.  Justice 
Wilson  returned,  or  else  that  an  application  ought  to  have  been  made  to  me 
as  Chief  Justice  to  appoint  another  Judge  to  sit  with  Mr.  Justice  Beverley 
to  form  a  Bench  to  hear  it. 

I  do  not  think  that  it  could  be  necessary  for  the  matter  to  stand  over, 
and  I  do  not  think  that,  if  an  application  had  been  made  to  me,  I  should 
have  had  jurisdiction  to  hear  it,  and  for  this  reason.  The  latter  part  of 
s.  627  of  the  Code  provides  that  no  other  Judge  or  Judges  of  the  Court, 
excepting  the  Judge  or  Judges  who  was  or  were  parties  to  the  original 
judgment,  shall  hear  the  application  for  review  if  the  Judge  or  Judges  or 
any  one  of  them  is  still  attached  to  the  Court  ;  so  that  it  seems  to  me  that 
although  the  Chief  Justice  of  this  Court  has  in  general  the  duty  cast  upon 
him  of  appointing  the  Judges  who  are  to  constitute  particular  Benches  for 
particular  business,  in  these  cases  the  constitution  of  the  Bench  is  taken  out 
of  his  hands,  and  is  provided  for  by  the  Code  ;  for  the  Code  says  that  these 
applications  shall  be  heard  by  the  Judge  or  Judges  remaining  attached  to 
the  Court  by  whom  the  original  decree  was  given. 

As  I  said  just  now,  at  the  time  this  rule  was  returned  Mr.  [793] 
Justice  Wilson  had  gone  away  on  furlough  and  another  gentleman 
had  been  appointed  to  perform  his  duties,  and  consequently,  he  had  ceased 
to  have  any  jurisdiction  as  a  Judge  of  this  Court  for  the  time.  He  was 
not  at  the  time  attached  to  the  Court,  and,  consequently,  Mr.  Justice 
Beverley  was  the  only  one  of  the  Judges  who  heard  the  appeal  who  remain- 
ed attached  to  the  Court,  and  was,  in  my  opinion,  the  only  Judge  who 
could  be  appointed  to  hear  this  application.  So  that  in  our  opinion 
Mr.  Justice  Beverley  was  quite  right  in  deciding  that  he  had  jurisdiction  to 
hear  the  matter,  and  was  in  fact  the  oniy  person  who  could  hear  it.  That 
ground  therefore  fails. 

The  other  point  made  by  the  appellant  here  is  that  we  have  jurisdiction 
under  the  Letters  Patent  to  consider  the  question  on  the  merits,  whether 
Mr.  Justice  Wilson  and  Mr.  Justice  Beverley  were  right  in  granting  a  rule, 
and  whether  Mr.  Justice  Beverley  was  right  in  making  it  absolute  ;  and 
this  argument  proceeds  upon  the  ground  that  inasmuch  as  the  rule  was 
made  absolute  by  one  Judge,  that  is  a  judgment  within  the  meaning  of 
s.  15  of  the  Letters  Patent,  and  that,  notwithstanding  the  provisions  of 
s.  629  of  the  Code  of  Civil  Procedure,  an  appeal  lies  to  this  Court. 

The  first  question  is  whether  that  is  a  decision  within  the  meaning 
of  that  section  of  the  Letters  Patent.  In  my  opinion  it  is  not,  because 
the  Courts  have  laid  down  over  and  over  again  I  think  up  to  the  Privy 
Council,  that  "  judgment  "  there  means  a  judgment  that  decides  the  rights 
of  the  parties.  This  order  of  Mr.  Justice  Beverley,  making  this  rule  ab- 
solute, did  not  decide  the  rights  of  the  parties  in  any  sense.  All  it  decided 
was  that  in  his  opinion  the  trial  of  the  appeal  had  been  unsatisfactory, 
and  it  would  be  in  the  interests  of  justice  that  it  should  be  re-heard.  It 
decides  nothing  more.  The  rights  of  the  parties  are  still  at  large  as 
before.  In  addition  to  that,  we  think  that  the  matter  is  limited  by  the 
terms  of  s.  629.  That  section  provides  that  the  order  rejecting  the  ap- 
plication shall  be  final.  It  then  goes  on  to  say  that  an  order  admit- 
ting the  application  may  bs  appealed  against  on  several  grounds,  and  it 
seems  to  us  that  the  meaning  of  that  is,  that  it  may  be  appealed  against 
on  those  grounds  and  no  other  ;  and  that  being  the  case,  it,  in  our 
opinion,  takes  away  an  appeal  in  the  matter,  because  the  Code 
[794]  does  contemplate  this  matter  being  heard  under  certain  possibilities 
by  one  Judge  and  then  takes  away  an  appeal  from  his  decision. 
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Under  these  circumstances  it  seems   to  me    that  on    neither  of   these         1889 
grounds  can  an  appeal  be  entertained  on  the  merits.  The  two  cases  in  the      JUNE  26. 
Madras   and.  Bombay    High    Courts,    viz.,    Achaya    v.   Ratnavelu  (1)   and         ~ 
Bombay-Persia    Steam    Navigation    Company    v.    The   Z^lari    (2),    take    the 
same  view  of  the  matter,  and  as  to  those  decisions  it  is  sufficient  for    us  to 
say  that   we  entirely  agree   with  them.     In  the  result   this  appeal    will    be 
dismissed  with  rosts.  16  c  788 

T.  A.  P.  Appeal  dismissed. 


16  C.  794. 
APPELLATE  CIVIL. 

Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Gordon. 


BASHARUTULLA  (one  of  the  Defendants)  v.  UMA  CHURN  DUTT 
(Plaintiff)  AND  OTHERS  (Defendants)*  [18th  July,  1889.] 

Sale  in  execution  of  decree — Proclamation  of  sale — Sale  before  hour  fixed — Civil 
Procedure  Code  (Act  X/F  of  1882),  s.  287— Sale  set  aside  as  being  no  sale — Exe- 
cution— Possession,  Recovery  of. 

A  property,  advertised  for  sale  under  s.  287  of  theCode  of  Civil  Procedure,  was 
sold  on  the  day  fixed,  but  at  an  earlier  hour  than  that  stated  in  the  proclmt- 
tion  :  Held,  that  there  had  been  no  sale  within  the  meaning  of  the  Code;  pro- 
clamation of  the  time  and  place  of  sale  and  the  holding  of  the  sale  at  such  time 
and  place,  being  conditions  precedent  to  the  sale  being  a  sale  under  the  Code. 

[Diss..  4  L.B.R.  123.] 

THIS  was  a  suit  for  possession  of  a  certain  jumma  under  the  follow- 
ing circumstances  : — 

The  defendants,  Nos.  2,  3,  4  and  5,  who  were  the  landlords  of  the 
plaintiff,  had  obtained  a  rent-decree  against  the  plaintiff,  and  in  execution 
of  this  decree,  the  jumma  belonging  to  the  plaintiff  was  advertised  for  sale, 
the  sale  being  fixed  for  the  20th  June  1885. 

[795]  Before  the  day  on  which  the  sale  was  fixed  arrived,  the  plaint- 
iff arranged  with  his  landlord  to  stay  the  sale  on  payment  of  a  portion  of 
the  decretal  money,  and  on  a  kistibundi  being  entered  into  this  arrange- 
ment was  communicated  by  the  landlord  to  his  Naib  with  directions  to 
him  to  stay  the  sale.  On  the  28th  June  the  plaintiff  and  the  defendant's 
Naib  proceeded  to  the  Court-House  to  stay  the  sale,  reaching  the  Court 
before  12  o'clock.  On  so  arriving,  they  discovered  that  the  sale  had  been 
held  by  the  Munsif  at  10-30  instead  of  at  12  o'clock,  as  advertised,  and 
that  there  being  no  other  purchasers  at  that  early  hour,  the  jumma  in 
question  was  purchased  by  the  defendant  No.  1,  a  pleader  of  the  Court. 
The  plaintiff  (after  failing  to  come  to  terms  with  the  purchaser)  then  ap- 
plied under  s.  311  of  the  Civil  Procedure  Code  to  have  the  sale  set  aside. 
This  application  was  rejected,  and  the  sale  was  in  due  course  confirmed. 
The  plaintiff  thereupon  brought  this  present  suit  to  recover  possession  of 
the  jumma. 

*  Appeal  from  Appellate  Decree  No.  1671  of  1888,  against  the  decree  of  Baboo 
Krishna  Mohun  Mookerjee,  Subordinate  Judge  of  Khulna,  dated  the  28th  of  July  1888, 
reversing  the  decree  of  Baboo  Saroda  PershadChatterjee,  Munsif  of  Baglahat,  dated  the 
30th  June  1888. 

(1)  9M.  253.  (2)  12  B.  171. 
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1889  The  defendant  No.  1  alone  appeared,  and    contended  that  as  the    sale 

JULY  18.      had  not  been  held  fraudulently,  it  could  not  be  set  aside. 

The  Munsif  found    that   it  had    not  been   established  that  the  sale    at 

APPEL-      an  eariy  hour  was  the   effect   of  a    preconcerted  plan   on  the   part   of  the 

LATE         decree-holder  with  the  intention  of   defrauding  the    plaintiff ;  that,    if   such 

CIVIL.       facts  had  been  shown,  they  would    have  formed    good  reasons  for    setting 

TTg,      aside  a  sale  under  an  application  made  under  s.  311  of  the  Code,    but   that 

the  plaintiff  had  failed  to  substantiate  such    facts  in  his   application  under 

that  section,  which  had  been    dismissed  by    an  order  which  had    been  un- 

appealed    against  ;  that    under    s.    244   of   the  Civil  Procedure  Code,  the 

plaintiff  could  not  raise  the  question  again  in  a  civil  suit ;  but  that  at  least, 

if  such  a  suit  as  the  present  would  lie,  there  must  be  clear   evidence  (which 

there  was  not)  to  show  that  the  defendant  No.  1  was  a    party  to  the  fraud 

(if  any)  alleged.     He  therefore  dismissed  the  suit. 

The  plaintiff  appealed  to  the  Subordinate  Judge,  who  held  that  the 
sale  held  before  the  hour  fixed  was  absolutely  void,  and  reversed  the  deci- 
sion of  the  Munsif. 

The  defendant  appealed  to  the  High  Court. 

Moulvi  Muhammad  Yusoof,  for  the  appellant,  contended,  that  what 
had  taken  place  was  a  mere  irregularity,  and  the  sale  could  [796]  only  be 
set  aside  on  that  ground  under  s.  311  of  the  Code  ;  a  suit  being  expressly 
excluded  by  that  section,  and  cited  Sharoda  Churn  Chuckerbutty  v. 
Mahomed  Isuf  Meah  (1),  which  followed  the  case  of  Viraraghava  v.  Venkata 
(2),  on  the  question  as  to  whether  the  suit  would  lie. 

Baboo  Srinath  Banerjee,  for  the  respondent,  contended,  that  the  sale 
proclaimed  under  s.  287  of  the  Code  had  not  been  carried  out ;  and  that 
there  had  been  no  sale  with  the  meaning  of  the  Code  and  therefore  no 
property  could  pass  to  the  purchaser. 

JUDGMENT. 

The  judgment  of  the  Court  (PETHERAM,  C.  J.,  and  GORDON,  J.)  was 
delivered  by 

PETHERAM,  C.  J. — This  is  a  suit  which  has  been  brought  by  the 
plaintiff  against  the  defendants,  claiming  various  reliefs,  and,  among  other 
things,  the  plaintiff  claims  to  set  aside  the  sale  of  certain  property  as 
being  fraudulent,  and,  in  addition  to  that,  he  claims  to  recover  possession 
of  that  property  from  the  defendants,  and  he  claims  any  other  relief  to 
which  he  may  be  found  entitled.  The  Judge  has  decreed  the  suit,  and 
the  appeal  has  been  prefered  to  this  Court,  really  on  the  ground  that 
such  a  suit  will  not  lie  at  all  by  reason  of  the  provisions  of  the  Code  of 
Civil  Procedure. 

The  facts  of  the  case  are  that  the  present  plaintiff  had  a  decree  passed 
against  him  for  a  sum  of  money  due  to  certain  persons,  some  of  whom 
were  his  landlords,  or  at  all  events  his  judgment-creditors.  He  did  not 
pay  that  money,  and  his  property  was  attached  and  was  proclaimed  for 
sale  by  reason  of  the  plaintiff's  failure  to  pay  the  sum  decreed,  and,  accord- 
ing to  the  proclamation,  the  sales,  amongst  which  the  sale  of  this 
particular  property  was  one,  were  advertised  to  take  place  on  a  certain  day. 
Before  that  day  arrived,  the  present  plaintiff  arranged  with  his  creditors 
to  pay  them  off  the  amount  of  their  decree  by  instalments,  and  that  the 
property  should  be  released  from  attachment  and  not  sold,  and  upon  the 
/aith  of  that  arrangement,  both  the  present  plaintiffs  and  his  three  creditors 

(1)  11  C.  376  (2)  5    M.  217. 
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attended  at  the  place  of  sale  at  12  o'clock  on  the  day  stated  in  the 
proclamation,  and  [797]  found,  when  they  got  there,  that  the  sales  were 
all  over ;  and  that  the  sales,  instead  of  commencing  at  12  o'clock,  had 
commenced  at  about  10  o'clock,  and  concluded  before  12  o'clock,  the  ad- 
vertised time.  Under  these  circumstances  an  application  was  made  by  the 
plaintiff  to  get  that  proceeding  set  aside  for  irregularity,  and  that  proceeding 
was  disposed  of  by  an  arrangement  made  between  the  plaintiff  and  the 
present  defendants  that  a  certain  sum  of  money  should  be  paid  by  the 
present  plaintiff,  being  the  amount  which  the  purchasers  had  paid ; 
and  that  the  purchasers  should  withdraw  all  claim  to  the  property.  The 
proceeding  to  set  aside  the  sale  accordingly  went  off  upon  that  arrange- 
ment being  come  to,  but  afterwards,  as  the  Judge  finds,  the  purchasers, 
the  present  defendants,  refused  to  carry  out  their  part  of  the  agreement 
in  this  sense,  that  they  said,  we  decline  to  give  up  all  claim  to  this  pro- 
perty upon  the  payment  of  the  purchase-money  into  Court.  Upon  this 
the  arrangement  fell  through,  and  the  purchasers  got  possession  of  the 
property  under  their  sale  certificate,  and  upon  that  the  plaintiff  brings 
this  suit  for  the  purpose  of  getting  back  his  property,  and  of  having  it 
declared  that  this  sale  did  not  affect  his  right  to  possession  at  all. 

If  what  took  place  was  a  mere  irregularity,  then  the  only  proceeding 
for  setting  the  thing  aside  was  a  proceeding  under  s.  311  of  the  Code  of 
Civil  Procedure,  the  latter  portion  of  that  section  providing  that  no  suit 
shall  be  brought  to  set  aside  a  sale  for  mere  irregularities  ;  but  if  the  sale 
took  place  under  such  circumstances  that  it  was  not  a  sale  under  the  Code 
at  all,  then  it  is  contended  that  no  property  passed  under  it,  and  that  the 
judgment-debtor  has  a  right  to  bring  this  suit  to  get  back  his  property 
and  to  have  it  declared  that  the  purchasers  have  no  right  to  it  at  all. 

The  question  then  is,  whether  what  took  place  here  *vas  an  irregu- 
larity only,  or  whether  there  was  no  sale  within  the  meaning  of  the  law 
at  all. 

By  s.  287  of  the  Code,  it  is  provided  that,  when  any  property  is 
ordered  to  be  sold  by  public  auction  in  execution  of  a  decree,  the  Court 
shall  cause  a  proclamation  of  the  intended  sale  to  be  made  in  the 
language  of  such  Court.  Such  proclamation  shall  [798]  state  the  time  and 
place  of  sale,  and  shall  specify  fairly  and  accurately  certain  other  things. 

There  is  then  a  provision  in  the  Code  that,  before  a  sale  takes  place, 
the  time  and  place  of  sale  shall  be  advertised.  It  is  perfectly  true  that 
there  is  no  provision  in  the  Code  that  the  sale  shall  take  place  at  the  time 
and  place  advertised,  but  it  is  clear  that  such  a  provision  must  be  implied, 
and  that  consequently  no  sale  can  take  place  under  the  Code  except  at  the 
time  and  place  advertised  under  the  Code. 

As  a  matter  of  fact,  the  sale  in  this  case  did  not  take  place  at  the 
time  advertised.  When  the  time  advertised  arrived,  the  property  had 
been  sold,  and  the  whole  thing  was  over  ;  and  when  persons  came  for  the 
purpose  of  attending  the  sale  at  the  time  advertised,  they  found  that  the 
property  had  been  sold,  and  that  they  were  too  late. 

Under  these  circumstances,  it  seems  to  us  that  there  was  no  sale 
within  the  meaning  of  the  Code  at  all,  and  that  this  proclamation  of  the 
time  and  place  of  sale  and  the  taking  place  of  the  sale  at  the  time  and 
place  advertised  are  conditions  precedent  to  its  being  a  sale  under  the 
Code  at  all.  Under  these  circumstances,  it  appears  to  us  that  this  pro- 
perty never  has  been  sold  under  the  Code,  and  consequently  the  plaintiff 
is  entitled  to  a  declaration  that  whatever  took  place  when  the  property 
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1889        was  put  up  for  sale  has  no  effect  as  against  him,  and  that  he  is  entitled  to 
JULY  18.      recover  this  property. 

APPEL-  A  case  has  been  cited,  which  was  decided  by  Mr.  Justice  Pigot  and 

LATE        Mr.   Justice    Beverley,    of   Sharoda   Chttrn    Ckuckerbutty   v.  Mahomed   Isuf 
CIVIL.       Meah  (1).     That  case  proceeded  upon   s.  244  of  the  Code  of  Civil   Proce- 
dure, and  not  upon  the  sections  now  under  our  consideration.     It   seems 
16  C.  794.    to  us  that  that  case  has  no  bearing  upon    the    present   one,   and   that    the 
Judge  was  right  in  the  conclusion    at   which   he    arrived,    and    this   appeal 
must  be  dismissed  with  costs. 

T.  A.  P.  Appeal  dismissed. 


16  C.  799. 
[799]  APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Tvevelyan  and  MY.  Justice  Baverley. 


SCHEIN  (Appellant)  v.  THE  QUEEN-EMPRESS  (Respondent)/' 
[18th  July,  1889.] 

Appeal  in  Criminal  Case — Criminal  Procedure  Code  (Act  X  of  1882),  s.  411 — Bengal 
Excise  Act  (Bengal  Act  VII  of  1878).  ss.  60.  74— Appeal  from  sentence  of 
Presidency  Magistrate — "Like  offence" — Punishment  on  second  or  subsequent 
conviction  of  offence  under  Bengal  Excise  Act. 

No  appeal  lies  from  a  sentence  of  six  months'  rigorous  imprisonment  and  a 
fine  of  Rs.  200.  or  a  further  period  of  three  months'  simple  imprisonment  passed 
by  a  Presidency  Magistrate. 

The  offence  of  selling  wine  retail  by  a  person  who  has  only  a  whole  sale  license 
is  an  offence  of  alike  nature  to  that  of  selling  wine  without  a  license  at  all, 
within  the  meaning  of  the  term  "  like  offence  "  as  used  in  s.  74  of  the  Bengal 
Excise  Act. 

Ram  Chunder  Shaw  v.  The  Empress  (2),  followed. 

[F.,  20  B.  H5  ;  R.  33  C.  1036  =  4  C  L.J.  408  (409)  ;  13  C.W.N.  318  =  9  Cr.  L.J.  439  = 
2Ind.  Cas.  651.] 

THIS  was  an  appeal  against  a  conviction  by  the  Chief  Presidency 
Magistrate  of  an  offence  under  the  Bengal  Excise  Act  (Bengal  Act  VII  of 
1878).  The  accused,  who  was  a  licensed  wholesale  vendor  of  spirituous 
and  fermented  liquor,  was  charged  under  s.  60  of  the  Act,  with  having,  on 
the  7th  day  of  June  1889,  sold  on  two  different  occasions  imported  liquor 
by  retail,  and  also,  on  the  8th  of  May  and  subsequent  dates,  sold  imported 
liquor  by  retail  without  an  excise  retail  license.  It  appeared  in  evidence 
that  an  Excise  Officer,  named  Siddons,  sent  one  Ashruff  with  a  marked 
rupee  and  two  marked  four-anna  bits  to  the  accused  with  instructions  to 
purchase  three  pints  of  claret.  Ashruff  went  and  returned  almost  at  once 
with  the  wine,  on  which  the  Excise  Officer  and  others  rushed  into  the  house 
and  forcibly  took  from  the  accused  the  marked  money  which  they  found  on 
his  person.  In  the  accused's  room  was  found  a  book  containing  entries  of 
sales  of  wine,  all  or  most  of  which  the  prosecution  contended  were  of  a  retail 
nature.  It  was  found  that  the  accused  had  been  convicted  on  the  8th  May 
1886  of  an  [800]  offence  under  the  Act,  the  offence  being  selling  two 
dozens  of  claret  without  a  license. 


*  Criminal  Appeal  No.  463  of  1889,  against  the  order  passed  by  F.  J.  Marsden,  Esq.. 
Chief  Presidency  Magistrate  of  Calcutta,  dated  the  llth  of  June  1889. 

(1)   11C.  376.  (2)6C.  575. 
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The   Magistrate,  believing    the  evidence  for  the  prosecution  convicted         1889 
the  accused  of  the  offence  charged,  and,  under  the  provisions  of  s.  74  of  the     JULY  18. 
Act,  sentenced  him  to  pay  a  fine  of  Rs.  200  or  in  default  to  undergo  three         ~ 
months'   simple  imprisonment,  and  also  to   undergo  six  months'   rigorous      jrl 
imprisonment.     Against  that  conviction  and  sentence  the  accussd  appealed      "LAT 
to   the    High   Court,    upon    the   grounds   that  the  evidence  did  not  justify 
the   conviction,    and    that   as   there    was    no   evidence  that  he  had    been    lg  c 
convicted  of  a  like  offence  to  the  one  charged,  the  sentence  of  six  months' 
rigorous  imprisonment  was  bad  in  law. 

Baboo  Umbica  Chuvn  Bose,  for  the  appellant. 

Mr.  Acworth,  for  the  Crown. 

On  the  appeal  being  called  on,  Mr.  Acworth  objected  that  no  appeal 
lay.  He  relied  on  the  language  of  s.  411  of  the  Criminal  Procedure  |Code, 
and  referred  to  the  case  of  In  the  matter  of  Jotkaram  Davay  (1),  which  he 
pointed  out  had  been  decided  under  the  similar  provisions  contained  in 
s.  167  of  the  Presidency  Magistrates'  Act  (Act  IV  of  1877)  which  was  then 
in  force. 

The  Court  here  stopped  Mr.  Acworth  and  called  on  Baboo  Umbica 
Churn  Bose,  who  contended  that  s.  411  did  not  apply,  but  upon  being 
referred  by  the  Court  to  ss.  413  and  415  of  the  Code,  contended  that 
whether  an  appeal  lay  or  not  it  was  a  case  in  which  the  Court  should 
exercise  its  revisional  powers  under  s.  439.  He  then  went  into  the  facts 
of  the  case  and  contended  that  the  conviction  was  not  justified,  and  that 
even  if  it  was,  the  sentence  of  rigorous  imprisonment  was  illegal  as  the 
conviction  for  selling  without  a  license,  was  not  a  like  offence  to  selling 
retail  with  only  a  wholesale  license,  although  he  admitted  that  the  deci- 
sion in  Ram  Chunder  Shaw  v.  The  Empress  (2)  was  against  him. 

Mr.  Acivovtli  was  not  called  on. 

The  judgment  of  the  High  Court  (TREVELYAN  and  BEVERLEY,  JJ.) 
was  as  follows  : — 

JUDGMENT. 

The  first  question  which  was  raised  before  us  was  one  raised  by 
the  learned  Counsel  for  the  prosecution.  He  contended  that  [801]  no 
appeal  lies  in  this  case.  This  is  an  appeal  from  the  decision  of  the  Presi- 
dency Magistrate  inflicting  a  sentence  of  six  months'  rigorous  imprison- 
ment and  a  fine  of  Rs.  200,  and,  in  default  of  payment  of  the  fine,  three 
months'  simple  imprisonment. 

The  question  depends  on  the  construction  of  s.  411  of  the  Criminal 
Procedure  Code,  which  says  :  "  Any  person  convicted  on  a  trial  held  by  a 
Presidency  Magistrate,  may  appeal  to  the  High  Court,  if  the  Magistrate 
has  sentenced  him  to  imprisonment  for  a  term  exceeding  six  months  or  to 
line  exceeding  two  hundred  rupees." 

In  this  case  the  Magistrate  has  neither  sentenced  the  appellant  to 
imprisonment  exceeding  six  months,  nor  has  he  sentenced  him  to  a  fine 
exceeding  two  hundred  rupees.  But  it  is  contended  by  the  pleader  for 
the  appellant  that  the  combination  of  the  sentences  of  imprisonment  and 
fine  gives  an  appeal.  That  is  not  justified  by  the  words  of  s.  411,  and 
we  think  a  reference  to  s.  415  makes  the  construction  of  the  earlier 
section  clear.  Section  415  says :  "  An  appeal  may  be  brought  against 
any  sentence  referred  to  in  s.  413  or  s.  414,  by  which  any  two  or 
more  of  the  punishments  therein  mentioned  are  combined." 

(1)  2  M.  50.  (2)  6  C.  575. 
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There  is  no  mention  of  s.  411  in  that  section;  and,  according  to 
the  ordinary  construction,  it  follows  that  the  Legislature  did  not  intend 
to  apply  to  s.  411  the  provision  in  s.  415,  that  is  to  say,  that  a  combina- 
tion of  punishments  does  not  give  a  right  of  appeal  under  s.  411,  though 
it  does  so  under  ss.  413  and  414.  Section  404  provides  as  follows  :  "  No 
appeal  shall  lie  from  any  judgment  or  order  of  a  Criminal  Court  except  as 
provided  for  by  this  Code  or  by  any  other  law  for  the  time  being  in  force." 

Section  411  is  the  only  section  under  which  an  appeal  lies,  and 
therefore  it  seems  to  us  that  no  appeal  lies  in  this  case.  In  this  view  we 
are  supported  by  the  decision  in  In  the  matter  of  Jotharam  Devy  (1),  in 
which  s.  167  of  the  Presidency  Magistrates'  Act  (IV  of  1877)  was  consi- 
dered. The  terms  of  that  section  are  exactly  similar  to  those  of  s.  411  of 
the  Code  of  Criminal  Procedure  now  in  force.  It  is  not  necessary  for  us 
to  go  over  the  facts  of  that  case.  It  is  sufficient  to  say  that  there  is  no 
distinction  whatever  to  be  drawn  between  [802]  the  circumstances  of 
that  case  and  the  circumstances  of  this  case.  The  terms  of  the  Act  they 
were  then  applying  are  the  same  as  the  terms  of  the  Act  we  are  now 
applying,  and  the  reasons  given  by  the  Judges  in  that  case  seem  to  us 
conclusive  on  this  question. 

It  appears  that  a  Division  Bench  in  another  case,  viz.,  Ram  Chunder 
Shaw  v.  The  Empress  (2),  entertained  an  appeal  in  a  case  of  this  kind  from 
the  order  of  the  Presidency  Magistrate,  but  it  is  to  be  remarked  that  in 
that  case,  the  question  as  to  whether  there  was  an  appeal  or  not  was  not 
raised  by  Counsel  and  was  not  apparently  considered  by  the  Court,  and  so 
it  is  no  assistance  to  us  as  an  authority.  We  consider  that  no  appeal  lies 
in  this  case,  but  as  a  Court  of  Revision  we  have  the  right  to  look  into  the 
facts,  and  we  accordingly  heird  the  learned  pleader  for  the  appellant  with 
regard  to  the  facts  of  the  case  in  order  that  we  might  see  whether  there 
are  circumstances  which  would  justify  us  in  interfering  under  our  powers 
of  revision.  Having  heard  the  whole  evidence,  we  think  there  is  nothing 
in  this  case  which  would  justify  our  interference. 

There  has  been  no  irregularity  in  procedure,  and  we  think  that  the 
Magistrate  has  arrived  at  a  right  conclusion  on  the  facts  of  the  case. 

Much  has  been  made  of  the  fact  that  the  witnesses  for  the  prosecu- 
tion were  persons  interested  in  getting  a  conviction.  In  cases  of  this 
kind  it  is  impossible  to  put  forward  witnesses  who  are  not  in  some  degree 
interested.  That  circumstance  would  render  it  necessary  for  the  Magistrate 
to  examine  the  evidence  for  the  prosecution  carefully,  but  it  is  not  a 
circumstance  which  would  prevent  a  conviction. 

It  appears  from  the  evidence  in  the  case  that  there  was  found  in  the 
room  of  the  accused  a  book  containing  memoranda  of  sales  of  liquors. 
This  book  was  given  in  evidence,  and  in  the  affidavit  used  before  us  on 
behalf  of  the  accused  and  made  a  person  who  was  in  Court  during 
the  time,  the  deponent  speaks  of  Mr.  Siddons  having  said  in  this 
evidence  that  he  found  this  book  in  the  room  of  the  accused.  The 
book  which  was  produced  [803]  contains  a  number  of  entries  purport- 
ing to  be  entries  of  the  sale  of  liquor  by  retail.  It  was  suggested  by  the 
learned  pleader  for  the  appellant  that  possibly  that  was  a  book  recording 
a  series  of  purchases.  We  think  that  the  only  possible  inference  is  that 
it  is  an  account  of  sales  by  retail.  People  do  not  purchase  by  retail  in 
order  to  sell  wholesale.  The  circumstance  that  an  account  of  this  kind 
containing  a  number  of  sales  of  liquor  by  retail  is  found  in  the  room  of  a 


(1)  2  M.  30. 
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person  who  has  only  got  a  license  to  sell  wholesale,  to  some  extent  sup- 
ports the  evidence  for  the  prosecution.  It  shows  that  he  was  in  the 
habit  of  doing  an  act  which  the  prosecution  in  this  case  are  charging  him 
with  doing.  Moreover,  on  the  question  of  punishment,  it  is  evidence 
which  the  Magistrate  is  not  only  entitled  to  look  at,  but  to  consider  to  the 
fullest  extent.  On  the  facts,  therefore,  we  see  no  reason  to  interfere. 

There  is  one  more  question  to  consider.  It  has  been  argued 
that  the  Magistrate  has  no  power  to  give  imprisonment  in  this 
case.  The  Excise  Act  (Bengal  Act  VII  of  1878),  s.  74,  under 
which  this  prosecution  was  instituted,  provides :  "  Whenever  any 
person  is  convicted  of  an  offence  against  the  provisions  of  this  Act  punish- 
able with  a  fine  of  two  hundred  rupees  or  upwards,  after  having  been 
previously  convicted  of  a  like  offence,  he  shall  be  liable,  in  addition  to  the 
penalty  attached  to  such  offence,  to  imprisonment  for  a  period  not  exceed- 
ing six  months."  It  is  in  evidence  that  the  appellant  was,  on  the  18th 
May  1886,  convicted  of  the  offence  of  selling  two  dozens  of  claret  without 
a  license  under  the  provisions  of  this  same  Act. 

The  question  before  us  is,  whether  the  selling  of  wine  without  a 
license,  is  an  offence  like  to  that  of  selling  wine  by  retail,  when  the  vendor 
has  got  a  wholesale  license  only.  That  question  is  concluded  by  the 
decision  to  which  we  have  referred  in  the  case  of  Raw  Ckunder  Shaw  v. 
The  Empress  (1).  Morris  and  Prinsep,  JJ»,  there  said  this  :  "  It  appears 
to  us,  however,  that  the  section  contemplates  merely  that  the  offender 
having  been  already  convicted  of  an  offence  punishable  with  fines  of 
Rs.  200  or  upwards  should  be  again  convicted  of  another  offence  punishable 
with  the  same  punishment,  and  that  this  is  the  correct  interpretation  to 
be  put  on  the  terms,  "  like  offence.  " 

[804]  That  decision  is  an  authority  for  saying  that  the  Magistrate 
was  right  in  the  view  that  he  took  of  the  law.  We  agree  with  the  decision, 
and  we  think  that  the  offence  of  selling  wine  by  retail,  with  a  wholesale 
license,  is  an  offence  like  to  the  offence  of  selling  wine  without  a  license 
at  all ;  it  is  equally  the  offence  of  selling  wine  without  having  a  license 
so  to  sell  it. 

It  remains  only  to  consider  the  question  of  punishment.  We  do  nol 
think  that  under  the  circumstances  there  is  anything  excessive  in  the. 
punishment. 

In  the  result  we  dismiss  the  appeal  and  decline  to  interfere. 
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Appeal  dismissed. 


(l)  6  C.  576. 
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16  C.  804. 

APPEAL  FROM  ORIGINAL  CIVIL. 

Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Pigot. 


BANK  OF  BENGAL  (Plaintiff)  v.  KARTICK  CHUNDER  ROY  AND 
OTHERS  (Defendants)*      [15th  August,  1889.] 

Decree — Form  of  decree — Suit  on  Bill  of  Exchange — Civil  Procedure  Code  (Act  XIV 
of  1882).  ss.  532,  538— Negotiable  Instruments  Act  (XXVI  of  1881),  s.  35. 

A  plaintiff  suing  on  a  bill  of  exchange  the  drawer,  acceptor,  and  endorser  where 
the  endorsement  has  been  made  before  maturity  and  without  restriction,  is 
entitled  to  a  decree  against  all  three  defendants  ;  a  decree  containing  a  condition 
exempting  the  endorser  from  liability  until  the  plaintiff  has  exhausted  his 
remedies  against  the  drawer  and  acceptor  is  therefore  illegal. 

THIS  was  a  suit  under  Chapter  XXXIX  of  the  Code  of  Civil  Procedure, 
brought  by  the  Bank  of  Bengal  against  Kartick  Chunder  Roy,  the  acceptor, 
Gocool  Chunder  Mullick,  the  drawer,  and  Paul  J.  Valetta,  the  endorser, 
of  a  bill  of  exchange  for  Rs.  5,000,  payable  ninety  days  after  sight.  The 
defendants  obtained  no  leave  to  defend. 

The  facts  were  that,  on  the  30th  June  1888,  Gocool  Chunder  Roy 
drew  a  bill  of  exchange  for  Rs.  5,000,  ninety  days  after  sight,  on  Kartick 
Chunder  Roy.  This  bill  was,  on  the  2nd  July  1888,  accepted  by  Kartick 
Chunder  Roy,  and  was  endorsed  over  before  [805]  maturity  and  without 
restriction  by  Paul  J.  Valetta  to  the  Bank  of  Bengal.  On  the  4th 
October  1888  the  bill  was  presented  to  Kartick  Chunder  Roy,  but  was 
dishonoured.  The  Bank  thereupon  gave  notice  of  dishonour  to  the  other 
two  defendants,  and,  on  the  10th  October  1888,  the  defendant,  Gocool 
Chunder  Roy,  paid  to  the  Bank  Rs.  1,000.  No  further  payments  being 
made,  the  Bank  brought  this  suit  against  the  three  defendants  above  named 
for  Rs.  4,000,  with  interest  together  with  costs  of  noting  and  present- 
ment. 

Mr.  Handley,  for  the  plaintiff  Bank,  the  defendants  not  having  obtained 
leave  to  appear  and  defend,  asked  for  a  decree  for  the  amount  due  as 
against  all  the  defendants,  citing  s.  35  of  the  Negotiable  Instruments  Act 

of  1881. 

Norris,  J.,  gave  a  decree  for  the  sum  of  Rs.  4,000  with  interest  at  6 
per  cent,  from  the  date  of  dishonour  to  the  date  of  decree,  and  Rs.  19  for 
notorial  charges,  costs  on  scale  1  ;  but  he  directed  that  execution  should 
not  issue  against  the  endorser  until  the  plaintiff  Bank  had  exhausted  their 
remedy  against  the  drawer  and  acceptor. 

The  plaintiff  Bank  appealed  against  so  much  of  the  decree  of  Mr. 
Justice  Norris  as  restricted  their  remedy  against  the  endorser. 

Mr.  Phillips,  for  the  appellant. 

JUDGMENT. 

The  judgment  of  the  Court  (PETHERAM,  C.J.  and  PIGOT,  J.)  was 
delivered  by 

PETHERAM,  C.J. — This  is  a  suit  by  the  plaintiffs,  the  holders  of  a  bill 
of  exchange,  against  three  persons  (the  drawer,  the  acceptor,  and  endorser) 
under  the  Negotiable  Instruments  Act  (Act  XXVI  of  1881).  Section  35 

*  Original   Civil   Appeal   No.    9   of   1889,  against  the  decree  of  Mr.  Justice  Norris, 
dated  the  18th  of  February,  1889. 
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of  that  Act  provides  that,  in  the  absence  of  a  contract  to  the  contrary, 
whoever  endorses  and  delivers  a  negotiable  instrument  before  maturity 
without  in  such  endorsement  expressly  excluding  or  making  conditional 
his  own  liability,  is  bound  thereby  to  every  subsequent  holder,  and  the 
Code  of  Civil  Procedure  provides  that  the  holder  of  a  bill  of  exchange 
may  sue  all  the  parties  to  it  in  one  action.  This  has  been  done,  and 
there  is  no  question  that  the  parties  are  all  equally  liable  to  the 
plaintiffs.  The  learned  Judge  has  given  judgment  against  all  [806] 
three,  but  he  has  made  it  a  condition  of  the  judgment  that  no  execu- 
tion is  to  issue  against  the  endorser  until  the  holder  has  exhausted 
his  remedies  against  the  drawer  and  acceptor.  We  are  unable  to  agree 
with  the  learned  Judge  that  he  had  power  to  place  such  a  condition  upon  the 
holder  in  this  case.  The  law  entitles  the  holder  of  a  bill  of  exchange  to 
sue  all  the  parties  in  one  action  or  in  separate  actions  ;  and,  having  brought 
his  suit,  the  judgments  are  practically  separate,  and  may  be  enforced 
against  each  or  all  of  the  parties.  We  think  that  the  Judge  was  wrong 
in  imposing  this  condition,  and  this  appeal  to  amend  the  decree  by  strik- 
ing out  that  condition  must  be  decreed,  but  without  costs. 

Appeal  allowed. 

Attorneys  for  the  appellants  :  Messrs.  Morgan  dv  Co. 

T.  A.  P. 


16  C.  806. 
APPELLATE  CIVIL. 

Before  Mt.  justice  Ghose  and  My.  Justice  Gordon. 


JONARDON  MUNDUL  DAKNA  AND  ANOTHER    (Plaintiffs)   v. 
SAMBHU  NATH  MUNDUL  AND  OTHERS  (Defendants).* 
[25th  June,  1889.] 

Arbitration — Award  on  one  point  only — Remission  to  arbitrator — Refusal    by    Arbi- 
trator to  act — Limitation — Adverse  possession. 

Several  points  arising  in  a  suit  were  referred  for  decision  to  an  arbitrator.  The 
arbitrator  made  his  return,  deciding  by  the  award  one  only  of  the  points  referred 
to  him,  viz..  that  the  defendants  had  been  in  possession  of  the  land  in  suit  for 
more  than  twelve  years.  The  plaintiffs  and  the  defendants  claimed  under  the 
same  landlord. 

The  Munsif  remitted  the  award  to  the  arbitrator  for  determination  of  the 
other  matters  originally  referred  to  him  ;  the  arbitrator,  however,  refused  to  act 
further  in  the  matter,  and  ths  Munsif  himself  took  up  the  case  and  decided  it 
in  favour  of  the  plaintiff.  On  appeal,  the  Subordinate  Judge  held  that  the  award 
made  by  the  arbitrator  was  sufficient  for  the  determination  of  the  case,  and 
reversed  the  decision  of  the  Munsif,  and  gave  the  defendants  a  decree  in  terms 
of  the  award. 

Held,  that  as  the  plaintiffs  and  the  defendants  claimed  under  one  and  the  same 
landlord,  and  the  question  between  them  being  which  of  the  two  had  the  better 
title  to  the  land  in  dispute,  the  case  could  not  have  been  concluded  by  the  find- 
ing of  the  arbitrator  upon  the  question  of  possession,  and  that  £807]  the  Munsif 
has  acted  rightly,  on  the  arbitrator  declining  to  complete  the  award,  in  deciding 
the  case  himself. 

[R.,  5  C.L.J.  47n  ;  Com.,  7  C.W.N.  294  (296).] 

*  Appeal  from  Appellate  Decree  No.  1761  of  1888,  against  the  decree  of  Baboo 
Parbati  Coomar  Mitter,  Subordinate  Judge  of  Jessore,  dated  the  7th  of  August  188P 
reversing  the  decree  of  Baboo  Gopal  Kristo  Ghose,  Munsif  of  Narrail,  dated  the  13th  oi 
February  1888. 
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THIS  was  a  suit  to  recover  possession  of  certain  lands  held  by  the 
plaintiffs  under  a  lease  granted  in  the  year  1289.  The  plaintiffs  alleged 
that  they  had  been  dispossessed  therefrom  by  the  defendants  on  the  23rd 
Bysnck  1292.  The  defendants  claimed  the  land  as  being  within  their 
jamtna,  alleging  that  they  held  it  under  the  same  landlord  through  whom 
the  plaintiffs  claimed,  and  denied  that  the  plaintiffs  had  ever  been  in 
possession  thereof,  and  pleaded  limitation.  The  issues  framed  were  : — 

(1)  Is  the  suit  barred  by  limitation  ? 

(2)  Have  the  plaintiffs  a  jammai  right  to  the  disputed  lands,  and    were 
they  in  possession  and  dispossessed  thereof  ? 

(3)  Have  the  defendants  a  jammai  right  to  the  said  lands  ? 

(4)  What  are  the  correct  south  and  west  boundaries  of  the  lands  ? 
The  case  was  then  referred  to  arbitration. 

The  arbitrator  submitted  his  award,  finding  that  the  defendants  had 
been  in  possession  for  more  than  twelve  years,  and  made  no  return  of 
any  finding  on  the  other  issues.  The  matter  then  came  up  before  the 
Munsif  for  final  disposal  and  he  referred  the  matter  back  to  the  arbitrator 
for  determination  of  the  other  questions.  The  arbitrator,  however,  refused 
to  move  further  in  the  matter  :  and  the  Munsif  therefore  tried  the  case 
himself,  and  decided  the  case  in  favour  of  the  plaintiffs. 

The  defendants  appealed  to  the  Subordinate  Judge,  who  held  that  the 
award  was  perfectly  legal  and  that  it  could  not  be  set  aside  by  the  Munsif 
on  the  ground  that  the  arbitrator  had  not  decided  all  the  points  referred 
to  him  ;  the  points  decided  by  him  being  sufficient  for  the  dismissal  of  the 
plaintiffs'  claim  ;  and  he  therefore  directed  that  the  plaintiffs'  suit  should 
be  dismissed  in  terms  of  the  award  filed  by  the  arbitrator. 

The  plaintiffs  appealed  to  the  High  Court. 

Baboo  Chunder  Kant  Sen,  for  the  appellants,  contended  that  it  was 
open  to  the  Munsif  to  remit  the  award  under  s.  520  of  the  Code  of  Civil 
Procedure  ;  and  that,  on  the  arbitrator  refusing  to  reconsider  the  matter, 
the  only  course  open  to  the  Munsif  was  to  try  the  case  himself  ;  he 
further  submitted  that  [808]  the  Subordinate  Judge  should,  at  all  events, 
have  tried  the  case  on  its  merits. 

Baboo  Latoo  Behari  Bose,  for  the  respondents. 

JUDGMENT. 

The  judgment  of  the  Court  (GnosE  and  GORDON,  JJ.)  was  delivered 
by 

GHOSE,  J. — This  appeal  arises  out  of  a  suit  brought  by  the  plaintiffs 
to  recover  possession  of  certain  lands  which  they  alleged  had  been  demised 
to  them  by  a  certain  landlord  in  the  year  1289.  The  defence  was,  that 
the  defendants  had  held  the  land  in  question  from  a  period  prior  to  the 
execution  of  the  lease  in  1289  as  a  part  of  his  jammai,  and  therefore  the 
plaintiffs  had  no  right  to  recover.  They  also  pleaded  that  they  were  in 
possession  of  the  land  for  more  than  twelve  years,  and  therefore  the 
plaintiffs'  claim  was  barred  by  limitation. 

Upon  this  state  of  the  pleadings,  certain  issues  were  raised  between 
the  parties  in  the  Court  of  first  instance  ;  one  was  as  to  limitation, 
and  another  as  to  the  titles  of  the  plaintiffs  and  the  defendants  res- 
pectively. Upon  the  application  of  both  parties,  the  case  was  referred 
to  arbitration  ;  but  the  arbitrator  to  whom  the  case  was  referred  con- 
fined his  award  only  to  the  question  of  limitation,  he  being  of  opinion 
that  the  defendants  had  held  possession  of  the  land  in  suit  for  more  than 
twelve  years,  and  that  the  plaintiffs'  allegation,  that  they  had  been  in 
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possession  of  it  for  some    time   and    had   been  subsequently   dispossessed, 
was  not  made  out. 

The  matter  then  came  before  the  Munsif  for  final  disposal.  That 
officer  was  of  opinion,  and  we  think  rightly  of  opinion,  that  the  award 
given  by  the  arbitrator  had  left  undetermined  some  of  the  matters  which 
had  been  referred  to  him  for  decision,  and  we  may  here  observe  that  the 
second  and  third  issues  laid  down  by  the  Munsif  were  issues  which  were 
essentially  necessary  for  the  determination  of  the  case.  Being  of  that 
opinion  the  Munsif  remitted  the  case  to  the  arbitrator  with  the  view  that 
the  other  issues  in  the  case  might  be  determined. 

The  arbitrator,  however,  declined  to  act  further  in  the  matter, 
and  sent  the  case  back  to  the  Munsif.  In  this  state  of  things,  the 
Munsif  had  no  alternative  but  to  try  the  case  out  himself,  [809]  and 
being  of  opinion  that  the  plaintiffs'  case  was  a  valid  one,  and  that  the 
defendants  had  no  jammai  right  in  the  land  in  question,  he  gave  a  decree  to 
the  plaintiffs. 

The  Subordinate  Judge,  on  appeal,  expressed  himself  as  follows  :  "  The 
arbitrator  found,  as  a  fact,  that  the  defendant  had  been  in  possession  for 
more  than  twelve  years,  and  submitted  his  award  against  the  plaintiffs. 
The  award  was  perfectly  legal,  and  was  supported  by  the  fact  found,  and 
it  could  not  be  set  aside  merely  on  the  ground  that  the  arbitrator  had  not 
decided  all  the  points  referred  to  him.  The  point  decided  by  him  was 
sufficient  for  the  dismissal  of  the  claim,  and  there  was  no  necessity  for  any 
decision  on  the  other  points.  The  lower  Court  ought  to  have  disposed  of 
the  case  according  to  the  award,  which  was  perfectly  legal."  He  therefore 
set  aside  the  order  of  the  lower  Court,  and  directed  that  the  case  should 
be  disposed  of  in  terms  of  the  award  filed  by  the  arbitrator. 

It  seems  to  us  that  the  view  which  the  Subordinate  Judge  took  is 
not  the  correct  one  ;  and  that,  in  the  circumstances  of  this  case,  the 
Munsif  was  right  in  remitting  the  case  to  the  arbitrator  for  deter- 
mining the  points  which  he  had  left  undetermined.  It  will  be  observed 
that  the  lease  under  which  the  plaintiffs  claimed  the  property  was  one 
granted  in  1289,  i.e.,  within  twelve  years  of  the  institution  of  the  suit.  The 
defendants  no  doubt  plead  the  law  of  limitation,  but  they  admit  that  the 
person  who  granted  this  lease  to  the  plaintiffs  is  the  person  under  whom 
they  have  been  holding  the  land  as  tenants.  It  follows  therefore  that,  if 
the  defendants  had  been  holding  the  land  adversely  to  anybody  for  more 
than  twelve  years,  it  must  have  been  their  own  landlord.  But  there  could 
be  no  adverse  possession  against  the  landlord,  and  the  defendants  could 
not  acquire  a  title  ag  linst  him.  And  if  the  landlord  had  brought  a  suit  to 
eject  them,  they  could  not  have  successfully  set  up  the  plea  of  limitation. 
It  has  been  found  that  the  landlord  gave  the  lease  to  the  plaintiffs  in  1289, 
and  they  bring  this  suit,  upon  the  basis  of  that  lease  to  recover  possession, 
and  upon  the  ground  that  the  defendants  have  no  title  to  the  land  ;  and  the 
whole  question  between  the  parties  seems  to  be,  whether  the  title  of  the 
plaintiffs  or  of  the  defendants  is  to  prevail. 

[810]  We  are  therefore  of  opinion  that  the  case  could  not  be  conclud- 
ed by  the  finding  that  was  come  to  by  the  arbitrator  upon  the  question  of 
possession,  and  that  the  Munsif  was  right,  when  the  arbitrator  declines  to 
complete  the  award,  in  deciding  the  case  himself. 

Accordingly,  we  direct  that  the  case  be  sent  back  to  the  Subordinate 
Judge,  with  the  view  that  he  should  re-try  the  appeal  on  its  merits.  The 
costs  will  abide  the  result. 

T.  A.  P.  Case  remanded. 
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17  C.  1  (P.O.)  =  5  Sar.  P.C.J.  389. 
PRIVY  COUNCIL. 

PRESENT  :  PRIVY 

Lord  Waston,  Lord  Macnaghten  and  Sir  R.  Couch.  COUNCIL. 

[On  appeal  from  the  High  Court  at  Calcutta.]  17  c.  i 

c  GO *»   POT 

RAJAB  ALI  (Plaintiff)  v.  AMIR  HOSSEIN  AND  OTHERS  339' 

(Defendants).      [3rd  April,  1889.] 

Security  for  costs — Discretion  of  Court  to   refuse  security — Civil    Procedure    Code 
(Act  XIV  of  1882).  s.  549. 

An  original  Court  rejected,  as  insufficient,  security  offered  for  the  purpose  of 
conforming  to  an  order  of  the  High  Court  under  s.  549.  Civil  Procedure  Code  ; 
and  refused  to  receive  other  security  offered,  in  lieu,  after  the  time  fixed  by  the 
order  had  expired.  This  was  affirmed  by  the  High  Court  :  Held,  that,  as  the 
High  Court  had  a  discretion  to  enlarge  the  time  allowed  for  finding  security,  and 
to  accept  other  security  in  lieu  of  that  rejected,  or  to  refuse  to  do  either,  it  had, 
under  the  circumstances,  judicially  exercised  that  discretion  in  refusing. 

[P.,  17  C.  512  (515)  (P.C.)  =  17I.A.  1  =  5  Sar.  P.C.J.  493 ;  Rel..  16  C.L.J.  520  (523)  = 
16  C.  W,  N.  1090  (1093)  =  15  Ind.  Cas.  689  (691)  ;  R..  12  C.L.J.  62  (64)  =  14C.W. 
N.  882  (884)  =  6  Ind.  Cas.  4?4  ;  13  C.L.J.  432  (434)  =  10  Ind,  Cas.  268  (269)  ;  78 
P.R,  1909=129  P.W.R.  1909=3  Ind,  Cas.  605.] 

APPEAL  from  a  decree  (29th  June  1885)  of  the  High  Court  affirming 
a  decree  (30th  August  1884)  of  the  Subordinate  Judge  of  the  Patna 
District. 

The  suit,  out  of  which  this  appeal  arose,  was  bought  by  the  present  ' 
appellant  for  land  left  by  Sayed  Enayat  Hossein,  deceased,  valued  at 
Rs.  4,000  ;  and  having  been  dismissed  with  costs  by  the  Subordinate  Judge 
on  30th  August  1884,  an  appeal  was  perferred.  The  High  Court  ordered, 
on  llth  March  1885,  that  Rajab  Ali  the  plaintiff  should  within  one  month 
furnish  security,  under  s.  549  of  the  Code  of  Civil  Procedure,  to  the  satis- 
faction of  the  Judge  "  for  costs  of  the  appeal  and  in  the  original  suit." 

Rajab  Ali  accordingly,  on  2nd  April  1885,  filed  a  security-bond  execut- 
ed by  one  Bande  Ali,  for  Rs.  4,000,  hypothecating  [2]  mouza  Abdulpore 
Pipla,  pargana  Balia,  zilla  Patna>  alleged  to  be  worth  Rs.  15,000.  The 
respondents,  Syed  Amir  Hossein  and  others,  objected  to  the  security, 
alleging  that  the  mouza  was  not  the  property  of  Bande  Ali. 

On  the  17th  June  1885  the  Subordinate  Judge  found  that  the  security, 
in  reference  to  title,  was  insufficient,  and  % rejected  it.  The  Court  also 
refused  to  allow  other  security  to  be  given  in  lieu,  as  the  time  fixed  by  the 
Appellate  Court  for  filing  security  had  then  expired. 

On  the  appeal  from  this  order,  urging  that  the  grounds  of  the  rejec- 
tion were  not  made  out,  and  that  the  security  tendered  in  lieu  immediate. 
ly  on  the  passing  of  the  order  of  rejection  should  have  been  accepted,  the 
High  Court  said  :  "  As  regards  the  first  point,  we  have  no  means  of  ascer- 
taining or  forming  any  opinion  regarding  the  grounds  of  the  Subordinate 
Judge's  order.  No  objection  was  taken  until  the  actual  hearing  of 
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1889        tms    matter  ;    and    consequently     the    requisite    record    has    not    been 

APRIL  3.     forwarded  to   us.     As   regards   the   second   objection,   we   think   that  the 

p  terms  of  the  judgment  in  the  case  of   Haidvi   Bai  v.  East   Indian  Railway 

P  Company   (I),  which  has  been  followed  by  a  Division  Bench  of  this  Court, 

=IL'    Budvi   Narain  v.    Sheo   Koer  (2),  "is   conclusive.     The   appellant   took   the 

17  Q  j      risk   of   furnishing   security    which  "was" found  to  be  insufficient,  and  he 

(P.C.)=       therefore   cannot    be   allowed    the  opportunity,  after  the  expiry,  of  the  pre- 

5  Bar.  P.C.J.  scribed  period,  of  furnishing  a  fresh  security."     The  appeal  in  the  suit  was 

3^<        rejected. 

On  the  13th  January  1886  the  appellant  obtained  leave  to  appeal  to 
Her  Majesty. 

Mr.  James  Tatlocks,  for  the  appellant,  argued  that  there  was  no 
default  within  the  meaning  and  intent  of  s.  549  of  the  Code  of  Civil  Pro- 
cedure, such  as  would  call  for  the  extreme  measure  of  rejecting  the  appeal ; 
and  the  High  Court  was  in  error  in  supposing  that  it  had  no  discretion  in 
the  matter  to  allow  the  appeal  to  proceed.  That  discretion  it  had. 
And  the  High  Court  was  wrong  in  not  sending  for  the  record  of  the 
enquiry  as  to  the  security  made  by  the  Subordina'te  Judge.  .  He  referred 
to  Balwant  Singh  v.  Dowlut  [3]  Singh  (3)  where  the  High  Court  having 
apparently  treated  an  appeal  as  though,  after  rejection  of  it  under  s.  549, 
a  petition  tendering  security  and  asking  restoration  could  not  be 
entertained,  it  was  held  by  this  committee  that  to  restore  it  was  within 
the  Court's  discretion.  Haidvi  Bai  v.  East  Indian  Railway  Company  (1)  was 
also  cited. 

The  respondents  did  not  appear. 

JUDGMENT. 

Their  Lordships  judgment  was  delivered  by 

LORD  WATSON. — Their  Lordships  have  come  to  the  conclusion  that 
this  appeal  ought  not  to  be  allowed.  They  are  not  disposed  to  agree 
with  the  view  taken  by  the  learned  Judges  of  the  High  Court,  to  the 
effect  that  the  Court  had  no  discretion  to  enlarge  the  time  allowed  for 
finding  security,  or  to  accept  another  security  in  lieu  of  the  bond  which 
had  been  filed  by  the  appellant  upon  the  2nd  April  1885.  At  the  same 
time  they  are  very  clearly  of  opinion,  in  the  circumstances  of  the  case, 
that  if  the  Court  had  assumed  the  discretionary  power,  which  their 
Lordships  think  they  possess,  they  would  not  have  exercised  it  rightly 
if  they  had  acceded  to  the  motion  which  is  said  to  have  been  made  on 
behalf  of  the  appellant. 

Their  Lordships  will  humbly  report  to  Her  Magesty  that  this  appeal 
ought  to  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  the  appellant  :  Mr.  Geo.  Thatcher. 
c.  B. 


(1)1  A.  687.  (2)  11C.  716.  (3)  6  A.  315=  13  I.A.  57. 
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17  C.  3  (P.O.)  =  16  I. A.  137  =  13  Ind.  Jur.  211  =  5  Sar.  P.C.J.  350.  1889 

PRIVY  COUNCIL.  APRIL  3. 

PRESENT:  PRIVY 

COUNCIL. 
Lord  Hobhouse,  Lord  Macnaghten  and  Sir  R.  Couch.  

17  C.  3 

[On  appeal  from  the  High  Court  at  Calcutta.]  (P.C.)  = 

16  I. A.  137  = 

GOSSAMI  SRI  GHIDHARIJI   (Plaintiff)  v.    ROMANLALJI  GOSSAMI,  211  =  5' 

SON  AND  REPRESENTATIVE  OF  PuRUSHOTTAM  GOSSAMI  gar,  P.C.J. 

AND  OTHERS    (Defendants^.  350. 

AND  A  CROSS-APPEAL  OF  ROMANLALJI  GOSSAMI. 

[13th,  14th,  15th,  16th  and  19th  February  and  3rd  April,  1839.] 

Hindu  Law — Endowment — Hereditary  right  to  be  shebait  and  to  have  possession  of 
Property  dedicated  to  religious  purposes. 

According  to  Hindu  law,  when  the  worship  of  a  Thakur  has  been  founded, 
the  office  of  a  shebait  is  held  to  be  vested  in  the  heir  or  heirs  of  the  founder, 
in  default  of  evidence  that  he  has  disposed  of  it  otherwise,  provided  that  there 
has  not  been  some  usage,  course  of  dealing  or  circumstance,  [4]  showing  a 
different  mode  of  devolution.  Peet  Koonwur  v.  Chutter  Dharee  Singh  (l)  referred 
to.  It  having  been  established  that  a  particular  worship  had  been  founded 
by  the  plaintiff's  grandfather,  it  followed  that  the  plaintiff  was  by  inheritance 
the  shebait  of  that  worship,  there  being  no  proof  of  any  usage  at  the  variance 
with  this  presumption,  but  the  custom  appearing  to  be  in  accordance  with  it. 

Held,  that  the  plaintiff,  as  such  representative  of  the  founder,  was  entitled,  in 
preference  to  a  collaterally-descended  member  of  the  founder's  family,  to  claim 
the  shebaitship.  Also,  that  the  plaintiff  was  entitled,  in  that  character,  to  the 
possession  of  a  portrait  which  had  been  by  the  same  founder  dedicated  to  this 
worship.  But  that  he  had  no  right  to  a  temple  in  which  the  portrait  was  kept, 
this  temple  having  been  given  by  one  of  the  worshippers  ("  for  the  location  of  the 
Sri  Sri  Ishwar  Jios  ")  with  the  condition  annexed  that  the  defendant  should  be 
shebait.  The  plaintiff,  accordingly,  could  not  claim  possession  of  this  temple, 
as  it  could  only  have  been  accepted  as  a  gift  upon  the  donor's  terms  ;  and  this 
condition  prevailed  notwithstanding  that  the  temple  had  been  in  part  paid  for  by 
subscription  among  the  worshippers  ;  there  being  no  evidence  that  the  latter  did 
not  know  of  it,  or  had  paid  their  money  with  any  reference  to  the  question  who 
was  to  be  shebait. 

[F.,  29  A,663  =  4  A.L.J.  565  =  A.W.N.  (1907)210;  32  C.  129  (139)  (P.C.)  =  t  ALT 
585  =  6  Bom,  L.R.  765  =  8  C.W  N.  809  (819)  =  31  I.A.  203  =  8  Sar.  P.C.J  698  •  18 
Ind.  Cas.  232  (234);  Appl.,  18  A.  227=(1896)  A.W.N.  37  ;  Expl..  35  A  283 
(P.C.)  =  11  A.LJ.  548  (554)  =  19Ind,  Cas.  337  (339)  =  15  Bom.  L.R.  606  (611)  = 
17C.L.J.  612  =  17  C.W. N.  741  =  14  ML.T.  27  (3l)  =  (1913)  M.W.N.  536  •  R  32 
A.  461  =  7  A.L.J.  430  (433)=6  Ind  Cas.  77  (79)  ;  36  B.  29  (34)  =  13  Bom 
LR,  989=12  Ind.  Cas.  577  (579)  ;  17  C  852(859);  25  C.  354(369)-  4  Bur 
L.T.  193  =  11  Ind.  Cas.  859  (861)  ;  11  C.L.J.  2(12)  =  3Ind.  Cas,  408  (413)  •  36 
M.  418  (425)  =  13  Ind.  Cas.  599  (603)  =  24  M.L.J.  630  (636)  =  (1912)  M.W  N  152  ; 
U.B.R.  (1892—1896),  Civil,  420  (426),] 

APPEAL  and  cross-appeal  from  a  decree  (19th  January  1885)  of  the 
High  Court  varying  a  decree  (28th  June  1882)  of  the  High  Court  in  its 
original  civil  jurisdiction,  the  latter  drcree  having  been  confirmed  by  a 
decree  (9th  March  1883)  of  a  Division  Bench  of  the  same  Court- 

(1)  13  W.R.  296.— In  that  case  a  mulwali,  or  trustee,  of  dedicated  property,  was 
constituted  by  a  donor  whose  deed  gave  property  for  maintaining  the  worship  of  a 
Thakur  anil  keeping  up  the  Thakurbari.  On  the  death  of  this  mutwali,  the  property 
was  claimed  by  a  relation  of  the  deceased  :  It  was  held  by  H.  V.  Bayley  and  Dwarka- 
nath  Mitter.JJ.,  that  "  the  property  is  always  the  property  of  the  Thakur,  under  the 
management  of  the  mutwali,  and,  on  that  view,  the  managership  must  revert  to  the 
heirs  of  the  person  who  endowed  the  property.  " 
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1889  The  suit  out  of  which  this  appeal  arose  was  brought  by  the  appellant 

APRIL  3.     against   Purushottam  Gossami  (now    represented  by  the  first    respondent) 

PRIVY       an<*   otners»  ^or    tne    possession   of  a   portrait,    property   connected    with 

COUNCIL     worsmP>   anc*    the  temple  in  which  the    portrait    was  kept,    in    Hanspokar 

Lane    in   Calcutta ;  an  injunction,  a   receiver,    and  an  account,  were    also 

17  C.  3       asked  for.     The  portrait  was  that  of  a  deceased  Gossami  named  Daoji,  the 

(P.C.)=      plaintiff's  grandfather,  who,  as    head  of  a  sect    named  the  Bullav  Acharji, 

16  I.A.  137=  presented  [5]  it  lo  his  followers  in    Calcutta  in  the   year  1825,  founding  a 

13  211  =  5"'*  worsmP  in  connection  with  it. 

Sar.  pTc.J.  The  questions  now  raised  were,  whether  the  plaintiff's  title  to  the  office 

350.  of  shebait,  he  being  admitted  to  be  the  grandson  of  the  founder  of  the 
worship,  the  donor  of  the  portrait,  was  better  than  that  of  the  principal 
defendant,  a  collateral  relation  of  the  founder  ;  and  whether  the  plaintiff's 
rights  as  such  shebait,  besides  including  the  possession  of  the  portrait,  also 
of  valuables  and  contributions,  extended  to  the  possession  of  the  temple  in 
which  the  portrait  was  worshipped,  or  kept  as  a  symbol  of  the  object  of 
worship. 

The  plaint  alleged  that  he  was  entitled,  by  reason  of  his  being  the 
hereditary  head  of  the  Bullav  sect  of  Vishnuvites,  to  the  possession  of  all 
property  dedicated  by  members  of  the  sect  for  the  worship.  But  at  the 
trial  the  claim  was  limited  to  property  dedicated  by  the  sub-division  of 
the  sect  to  which  he  belonged.  The  custom  having  been  negatived  in  the 
original  Court  and  in  the  Division  Court,  still  the  latter  Court  held 
that  the  plaintiff  had  a  claim  to  possession  and  management  of  the  particu- 
lar property  in  dispute,  as  being  the  heir  of  the  founder  of  the  institution, 
such  a  claim  being  according  to  Hindu  law. 

In  that  Court  (Garth,  C.J.,  and  Wilson,  J.),  by  both  Judges  it  was 
agreed  that  the  claim  based  on  custom  was  not  made  out ;  but  they  held 
that  the  founder's  title  to  possession  was  good.  The  latter  Judge, 
however,  was  of  opinion  that  the  suit  was  barred  by  limitation,  a  point  on 
which  the  Chief  Justice  did  not  concur  with  him. 

The  plaint  stated  several  appointments  by  the  plaintiff  of  persons  to 
act  as  mukhia,  and  conduct  the  worship,  including  that  of  the  defendant 
Sewlol ;  and  it  was  alleged  that  when  the  plaintiff,  who  had  till  then  been 
at  the  earlier  and  principal  seat  of  the  worship  in  Rajputana,  came 
in  person  to  Calcutta  in  February  1881,  and  visited  the  temple  in 
Hanspokar  Lane,  his  servants  in  charge  of  it  were  forcibly  expelled  by 
the  defendants,  at  the  instigation  of  Purushottam.  The  plaintiff  then,  as 
he  alleged  for  the  first  time,  learned  that  the  latter  and  Sewlol,  claimed 
title  to  the  temple,  on  the  ground  that  one  Munni  Bibi  had  executed, 
on  the  13th  August  1866,  a  deed  of  gift,  making  [5]  debtttter  or 
religiously  dedicating  the  land  on  which  the  temple  was  erected,  not  only 
for  the  purpose  of  the  worship  previously  established  by  Daoji,  but  for  that 
of  another  deity,  Behariji,  a  household  deity  of  her  own  family  worship. 

The  exclusion  of  the  plaintiff  and  his  servants  led  to  a  charge  being 
made  before  a  Bench  of  Magistrates,  who  on  12th  July  1881  imposed  fines 
on  the  defendants  in  this  suit  other  than  the  first ;  and  the  defendant 
Sewlol  filed,  on  21st  July  1881,  a  suit  against  the  plaintiff  in  the  present 
one  for  declaration  of  his  right  under  Munni  Bibi's  deed  of  gift. 

The  first  defendant,  Purushottam,  admitted  the  plaintiff's  descent 
from  Daoji,  and  his  high  place  as  a  member  of  the  sect ;  but  denied  that 
the  sacred  character  claimed  by  the  plaintiff  gave  him  any  exclusive  right 
of  possession,  that  quality  extending  to  all  the  members  of  the  Bullav 
family,  to  which  they  in  common  belonged. 
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He  alleged  that  each  member  of  that  family  was  qualified  and  entitled        1889 
to   be  the   custodian    and    trustee    of    any    property    dedicated    to    the     APRIL  3. 
worship   of   their   deity.     He   also,     without    claiming    for     himself    any 
exclusive   title,    alleged    that   Munni    Bibi    in    1866,  by  her  deed  of  that 
year,  dedicated  the  land  on  which  the  temple   was  afterwards  erected,   and 
that   this   had    been    under    his     control,  containing   the    portrait    which       17  c.  3 
was  placed  there.  (P.C.)  = 

Sewlol's  defence  supported   that  of  the  first  defendant,  by  whom  he  16  '•*•  137 
said   that  he  had  been   appointed  mukhia,   not  by  the  plaintiff,  to  whom  he  ^"fli"1* 
denied    ever    having   rendered    any    accounts.     Other  defendants,    Newal    gar  p.c.j. 
Kishen  Choobe  and  Monilal  Khandelwal,   jointly,    in  their  answer,  alleged         350. 
themselves  to  be  agents  and  managers  on  behalf  of  the  first  defendant. 

The  first  Court  (Cunnigham,  J.)  found  that  Daoji  in  his  lifetime 
founded  the  worship  and  presented  his  portrait  to  his  disciples.  He  held, 
however,  that  the  first  defendant  was  entitled  to  have  charge  of  the  temple 
which  had  been  built  on  land  given  by  the  deed  of  30th  August  1866.  His 
judgment  dismissing  the  suit  concluded  thus  : — 

"  On  the  whole,  I  consider  the  balance  of  evidence  to  be  on  the  side 
of  the  first  defendant,  and  that  the  more  probable  story  is  that  which  he 
sets  up,  viz.,  that  he  being  a  moharaj  with  temples  and  desciples  at  vari- 
ous places,  obtained  the  grant  from  Munni  Bibi  appointing  him  shebait  ; 
that  the  terms  [7]  of  that  grant  must  be  held  to  regulate  the  right  of  those 
who  hold  under  it  ;  that  the  portrait  of  Daoji  was  removed  thither  by 
Purushottam  in  1866  ;  that  Govindram  and  Sewlol  and  the  committee  of 
management  acted  under  his  orders  ;  and  that  the  attempt  on  the  plaintiff's 
part  to  assert  his  ownership  of  the  temple  was  unlawful." 

On  the  plaintiff's  appeal,  the  two  Judges  of  a  Division  Bench  were 
unable  to  agree.  Wilson,  J.,  was  of  opinion  that  the  plaintiff,  as  the 
grandson  and  heir  of  Daoji,  the  founder  of  the  worship,  had,  according  to 
Hindu  law,  shown  a  good  title  to  the  custody  of  the  portrait  with  its 
jewels  and  valuables,  and  to  the  control  of  the  worship.  He  was  also  of 
opinion  that  about  the  temple  a  further  question  might  arise  from  the 
terms  of  its  dedication.  But  he  was  further  of  opinion  that  the  plaintiff 
was  barred  by  limitation  from  asserting  his  title  to  the  temple  against  the 
first  defendant,  who  had  been  in  adverse  possession  since  August  1866. 
The  Chief  Justice  agreed  in  the  above,  as  to  the  question  of  title,  but 
differed  as  to  limitation. 

The  Chief  Justice  stated  in  his  judgment  that,  with  the  exception  of 
the  point  of  limitation  in  this  case,  he  and  Mr.  Justice  Wilson  were 
substantially  agreed.  He  continued  thus  : — 

"  The  plaintiff  has  certainly  failed  to  prove  a  case  strictly  in  accordance 
with  the  custom  or  customs  which  he  has  alleged  in  his  plaint ;  but  if  he 
has  proved  facts  which  are  in  accordance  with  his  claim  and  which  would 
entitle  him  in  law  to  the  relief  which  he  seeks,  I  think,  we  are  bound  to 
grant  him  that  relief. 

Now,  it  seems  to  me  either  admitted  or  proved  by  the  evidence  of 
both  sides,  that  by  the  law  of  this  country,  as  well  as  by  the  usage  of  this 
particular  sect,  where  the  worship  of  a  divinity  has  been  founded  by  a 
moharaj  or  shebait,  the  founder  and  his  heirs,  in  the  absence  of  evidence 
to  the  contrary,  is  considered  to  be  the  proprietor  and  high  priest  of  the 
establishment ;  and  so  long  as  the  worship  is  properly  conducted  by  him 
or  those  in  authority  under  him,  no  other  person  is  legally  justified  in 
depriving  him  or  his  heir  of  their  status  or  proprietorship. 
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1889  In   this   case   it    seems   to    be    admitted  that  Daoji,  in  the  year  1825, 

APRIL  3.      when    he  came  to   Calcutta,  presented  his  own    portrait  to  his  disciples  for 

;         purposes    of    worship,    and    that  he  then  by  that  means  founded,  in    the 

_      IVY       first  "instance,    the   shrine    which    is    the  subject  of  this   suit.     It   is  not 

"IL*    suggested    that   the    worship   of  Daoji  vas  established  by,  or  belonged  to, 

17~C~3      any   one    e^se  than  Daoji    himself ;    and    it  is    clear    that   the    picture  has 

(P.C.j=       been  the   object   of   adoration    ever    since,    and    that  from   time  to  time, 

16  I. A.  137=  a  mukhia,   or    officiating    priest,  has  always  been  appointed  to  perform  the 

13  Ind.  Jur.  services. 

ga^^c  j  We  must  assume,  therefore,  I  think,  in  the  absence  of  evidence  to  the 

350.  " '    contrary,    that   as  Daoji  was   the  founder  of   the  worship,    it  was  he  who, 

in    [8]    the    first    instance   at   any  rate,    appointed   mukhias;   and  we  find 

that  for  some   time  before  and  up  to  the   year  1860  one  Tickumji  was  the 

officiating  mukhia,  and   that  he  was  succeeded  in  that  year  by  his  brother 

Govindram  ;    and  that  Govindram  continued  to   officiate  till  the  year  1877. 

Meanwhile    Daoji    himself   had  died,    and  it  is  admitted  that  Govind- 

raiji  was  Daoji's  heir,  and  that  the  plaintiff  is  the  heir  of  Govindraiji. 

In  the  year  1865  certain  facts  occurred,  which  give  rise  to  the  only 
substantial  difference  between  my  brother  Wilson  and  myself.  In  that 
year  Purushottam,  the  principal  defendant  in  the  suit,  appeared  upon  the 
scene  for  the  first  time.  He  is  a  moharaj  of  the  same  sect  as  the  plaintiff, 
but  not,  as  it  would  appear,  so  high  in  rank  or  position. 

It  seems  to  me  more  than  probable,  although  it  is  not  actually  proved, 
that  Purushottam,  whose  principal  place  of  worship  was  at  Patna,  was 
induced  or  invited  to  come  here  by  Govindram,  who  was  formerly  his  chela 
or  pupil.  As  Daoji  and  his  heirs  had  not  come  to  Calcutta  for  a  good 
many  years,  and  apparently  evinced  no  particular  interest  in  the  shrine,  it 
was  perhaps  only  natural  that  Govindram  should  have  asked  Purushottam 
to  come  to  Calcutta  with  a  view  to  his  becoming  eventually  the  malik  of 
the  establishment.  Whether  that  was  so  or  not,  we  find  that  Purushottam, 
in  the  year  1866,  had  the  picture  removed  from  Shama  Bhye's  Lane, 
where  it  had  been  previously  worshipped,  to  a  house  in  Hanspokar  Lane, 
which  is  the  site  of  the  present  temple.  This  latter  house  was  the 
property  of  an  old  lady,  called  Munni  Bibi,  who  was  a  devotee  of 
Purushottam;  and  it  appears  that  a  proposition  had  been  made  to  her  to 
sell  Purushottam  this  house  for  the  purpose  of  the  worship.  She  however 
refused  to  sell  the  house  ;  but  she  made  a  dedication  of  it  by  deed,  not  to 
Purushottam  himself,  but  to  her  own  family  idol  Behariji  and  to  Daoji  in 
the  way  in  which  property  in  this  country  is  usually  dedicated  to  idols.  By 
this  deed  Purushottam  and  his  heirs  were  constituted  the  shebaits  of  the 
worship,  and  Purushottam  was  directed  by  the  deed  to  employ  Govindram 
as  the  mukhia  or  officiating  priest  for  his  life. 

I  agree  with  my  brother  Wilson  that  there  is  no  reason  to  suppose 
that  any  particular  secrecy  was  observed  about  this  transaction.  On  the 
contrary,  the  deed  was  publicly  registered,  and  Purushottam  afterwards 
appointed  a  committee  of  four  persons  to  see  that  the  worship  was  properly 
conducted  during  his  absence.  From  this  time  Purushottam  did  not 
remain  in  Calcutta  but  merely  visited  to  shrine  when  he  came  here  from 
time  to  time,  in  the  same  way  as  he  visited-  other  establishments  of  the 
same  kind  which  he  had  founded  in  other  parts  of  India. 

The  plaintiff's  case  is  that  Govindram  all  this  while  continued  to  act, 
and  to  communicate  with  him  from  time  to  time,  as  his  mukhia ;  and 
although  he  was  informed  by  Govindram  that  the  worship  had  been  removed 
from  the  one  place  to  the  other,  he  was  not  made  aware  of  the  termsTbf 
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the  deed  of   dedication,   and    never    knew   that    Purushottam  had,    under        1889 
that   deed    or    otherwise,    been  appointed  the  shebait,  or  had  appropriated     APRIL  3. 
to  himself  the  [9]  worship  of  Daoji ;  or  that  Govindram  had  been  appointed       p      " 
mukhia  under    Purushottam.     There   is    no   evidence    whatever    that   the    p 
plaintiff  was   aware   of   these  facts  ;  and  I  fully  believe,  for  reasons  which 
1  shall  more  fully  explain  presently,    that    he    was    not    made  acquainted      ^  g.  3 
with  them.  (P.C.)=s 

It    is    contended,    on  the    part    of  the    defendant,    that  although  the  16  I. A.  137= 
plaintiff  himself  might  not  have  been  aware  of  these    facts,    yet    his   agent   ^^Ij;1"'' 
Sukloll,    who   collected    the    rents   of  the  plaintiff's  house  property  in  Cal-    gar-  p.c.j. 
cutta,  and  looked  generally  after  his  interests  there,  must  have    known    all         350. 
that    was   going  on.     But  Sukloll  says  he  did  not  know  it ;  and  whether  he 
did  or  not,  1  believe,  for  reasons  which  1  shall  also  explain,  that  he  did  not 
communicate  to  the  plaintiff  the  true  state  of  the  case. 

On  the  other  hand,  there  is  evidence,  though  it  certainly  is  not  of  a  very 
satisfactory  character,  the  Govindram  continued,  after  this  dedication  as 
before,  to  communicate  with  the  plaintiff,  and  to  send  him  sums  of  mcney 
from  time  to  time  out  of  offerings  to  the  shrine.  In  1875  the  new  temple 
was  built.  The  subscriptions  for  it  were  raised  in  the  name  of  Daoji,  and 
were  principally  contributed  by  the  worshippers  of  Daoji.  Govindram  died 
in  the  year  1877,  and  after  an  interval  was  succeeded  as  mukhia  by  his 
brother  Sewlol.  Sukloll  says  that,  during  that  interval,  he  kept  the  keys 
of  the  temple,  and  otherwise  exercised  acts  of  ownership  over  it." 

The  judgment  then  related  to  the  particulars  of  the  evidence  ;  and 
afterwards  to  the  question  of  limitation.  As  to  this,  the  Chief  Justice 
said  : — 

"  It  will  be  observed  that,  according  to  my  view,  tha  plaintiff  and  his 
ancestors  have,  from  first  to  last,  believed,  and  had  reason  to  believe,  that 
they  were  the  maliks  of  this  shrine,  and  that  the  mukhias  who  were 
officiating  from  time  to  time  were  their  servants.  Purushottam,  as  I 
conceive,  had  no  right  whatever,  by  virtue  of  the  so-called  deed  of  dedica- 
tion, to  take  the  right  of  worship  out  of  the  hands  of  the  plaintiff,  and  to 
appropriate  it  to  himself.  He  had  no  more  right  to  do  this  than  the  plaintiff 
would  have  had  to  go  to  Dacca  in  Purushottam's  absence,  and  remove 
Purushottam's  establishment  into  a  temple  dedicated  to  himself,  and  so 
appropriate  a  worship  which  belonged  to  Purushottam.  I  consider  further 
that  as  Govindram  and  Sewlol  were  both  from  the  year  1866  playing  this 
double  game,  still  acting  or  professing,  as  between  themselves  and  the 
plaintiff,  to  act  as  mukhias  for  the  plaintiff,  whilst  they  ostensively  perform- 
ed the  services  under  the  supervision  of  Purushottam's  committee,  and 
as  the  plaintiff  from  time  to  time  not  only  believed  in  the  allegiance  of  these 
two  persons,  but  communicated  with  and  received  money  from  them  from 
time  to  time,  however  small  the  remittances  may  have  been,  I  consider 
that  the  plaintiff  was  never  in  fact  ousted  from  his  proprietorship  of  the 
shrine  in  such  sort  as  to  deprive  him  by  limitation  of  his  right  to  bring 
this  suit.  I  consider  that  the  cause  of  auction  in  this  suit  arose  when  the 
plaintiff  was  forcibly  ejected  from  the  temple  in  1881  ;  and  that  what  he 
[10]  really  sues  for  in  this  suit  is  to  have  his  rights  declared,  and  to  be 
restored  to  the  proprietorship  as  malik  of  this  shrine,  and  the  property 
appertaining  to  it,  to  which  he  has  all  along  been  entitled. 

I  would  illustrate  what  appears  to  me  to  be  the  legal  position  of  the 
parties  in  this  simple  way.  If  I  leave  my  servant  in  charge  of  my  house 
or  other  property,  and  he,  in  my  absence  and  without  my  knowledge, 
colludes  with  some  other  person,  and  allows  that  person  to  live  in  my 
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1889        house  and  to  use  my  property,  whilst  he  all  along  continues  to  act  towards 

APRILS,      me  ostensibly  as  my  servant,  and  to  communicate  with    me    as    such,    and 

to  send  me  what  he  represents  to  be  the  usufruct  of  my  property,  I  take  it 

P.KIVY      to  be  clear  that,  in  point  of  law,  and  for  purposes    of   limitation,    he    never 
COUNCIL.    ceases   to   be    mv   servant,   and    his    possession  of  my  house  and  property 

17  c  3       continues  to  be  my  possession.     It  is    upon    this    point,   as    I    understand, 

(P.C.)  =      that  the  only    substantial  difference  exists  between  my  brother  Wilson  and 
161  A.'l37  =  myself. 

13  Ind.  Jur.  There  undoubtedly  is  some  difficulty  with  regard  to  the  land  on  which 

S       PCJ    t^ie    temple    stands,    and    which    I  presume  belongs,  in  point  of  law,  to  the 
350.  '     heirs  of  Munni  Bibi,  subject  to  any  rights  over    it    which    may    have    been 
conferred  on  Purushottam  by  reason  of  the  deed  of  dedication. 

It  seems  to  me  that  as  regards  the  picture  of  Daoji,  or  the  worship 
of  that  picture,  or  the  worship  of  Daoji  as  connected  with  it,  Purushottam 
never  had,  and  has  not  now,  any  rights  at  all ;  and  yet  it  is  very  difficult, 
having  regard  to  what  occurred  in  1875,  to  disconnect  for  the  purposes  of 
the  suit  the  picture  and  worship  of  Daoji  from  the  temple  in  which  it  has 
been  so  long  carried  on.  It  seems  to  me  that  as  to  this  point  we  ought  to 
consider  whether,  in  point  of  fact,  the  temple  was  substantially  built  by 
offerings  from  the  worshippers  of  Daoji  and  for  the  purpose  of  the  worship 
of  Daoji,  or  whether  it  was  built  partly  for  that  purpose  and  partly  for 
the  worship  of  the  other  minor  deities,  which  appear  to  have  been  also 
more  or  less  objects  of  worship. 

Having  regard  to  the  evidence  upon  this  point,  it  seems  to  me  that 
the  temple  was  built  mainly  and  substantially  for  the  worship  of  Daoji  ; 
and  that  looking  at  the  matter  in  that  light,  neither  the  heirs  of  Munni 
Bibi  nor  Purushottam  had  any  right  to  require  the  plaintiff  or  his  wor- 
shippers to  pull  down  the  temple  and  remove  the  picture  to  any  other  place. 
Purushottam  must  take  the  consequences  of  that,  which  I  think  he  must 
have  known  in  1865  to  have  been  a  wrongful  and  improper  act  on  his 
part.  If  he  could  show  that  any  of  the  minor  deities  in  the  temple  be- 
longed to  himself,  and  that  any  jewels  or  other  valuables  belonged  to  those 
deities,  he  should  be  at  liberty  to  remove  them.  But  with  regard  to  the 
temple  itself,  the  picture  of  Daoji,  and  the  bulk  of  the  valuables,  which  are 
proved  to  have  been  offered  to  Daoji,  I  consider  that  the  plaintiff's  pro- 
prietorship should  be  declared,  and  that  he  should  be  restored  to  the  posses- 
sion of  the  temple  and  valuables  as  malik.  As  the  difference,  however, 
between  my  learned  brother  and  myself  depends  (in  my  view  of  the  case) 
upon  a  question  of  fact,  I  think  that  according  to  the  rule  which  now 
governs  this  Court  (see  [si]  s.  57.")  of  the  Code),  his  judgment,  being  in 
accordance  with  that  of  the  Court  below,  will  prevail." 

The  result  of  this  difference  of  opinion  was,  under  s.  575,  Civil 
Procedure  Code,  that  the  appeal  was  dismissed  and  the  decree  of  the 
first  Court  affirmed.  The  plaintiff  then  appealed  under  the  15th  section 
of  the  Letters  Patent  of  the  High  Court,  from  the  judgment  of  Wilson,  J. 
A  question  as  to  the  admissibility  of  such  an  appeal  having  been  heard 
and  decided  in  the  affirmative  by  a  Full  Bench  (1),  which  decided  that, 
when  the  judgment  of  the  lower  Court  has  been  confirmed  under  s.  575 
of  the  Code  of  Civil  Procedure,  by  reason  of  one  of  the  Judges  of  the 
Appellate  Court  agreeing  upon  the  facts  with  the  Court  below,  an  appeal 
will  lie,  the  appeal  came  on  to  be  heard  before  a  Bench,  consisting  of 
Mitter,  Pigot  and  Norris,  JJ. 

(1)  Giridhariji  Moharaj  Tickait  v.  Purushottam  Gossami,  IOC. .815. 
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One  of  the  Judges  of  this   latter   Bench,    Pigot,  J.,   expressed  himself         1889 
unable  to  see  any  satisfactory  ground  for  holding  that  Daoji  was  founder  of     APRIL  3. 
this  worship,  in  such  a  sense  as  the  word  bears  when  it  is  said  that  the  heirs         ' 
of  a  founder  are  shebaits.    He  pointed  out  that  nothing  was  proved  to  have 
been    done   by   Daoji,    when   he   presented  his  portrait  to  his  disciples  in  *CIL. 

Calcutta.     It  was  admitted  that  he  did  present  it  ;  but  to   whom,    at    what       i7~C~3 
place,  under  that  circumstances,  there  was  nothing  to  show.     And  even  if  a     (P.c.j  = 
consecration  by  Daoji's  heirs  could  be  presumed,   it   could    not    be   under-  16  LA.  137= 
stood    that    he  was  rendered  a  founder.     Custom  having  failed,  not  having   I3'"*ur' 
been  proved,  upon  the  point  of  title,  the  evidence  in  favour   of   the   plaintiff   gar 
was   reduced   to   little,  if  anything,  more  than  that  he  was  the  grandson  of          350. 
Daoji.     This  was  not  in  the  learned  Judge's  opinion   enough.     Again,    on 
the    point  of  limitation,  he  agreed  with  Wilson,  J.,  that  the  plaintiff's  claim 
(if  he  ever  had  any)  was  barred. 

The  judgment  of  the  majority  of  the  Appellate  Court,  viz.,  that  of 
Mitter,  J.,  and  Norris,  J.,  was  delivered  by  the  former,  who  expressed  the 
opinion  that  the  defendants  were  bound  by  the  judgment  of  the  Divisional 
Court  on  the  facts,  in  which  the  Judges  of  that  Bench  had  concurred  ;  but 
stated  that  he  came  to  the  same  conclusion  on  the  facts,  and  gave  the 
reasons. 

[12]  As  to  the  title  to  the  portrait,  and  the  valuables  attached  to  it 
and  the  control  of  the  worship,  it  was  clear  to  him  "  that  Daoji  presented 
the  portrait  to  his  disciples  after  consecrating  it.  A  present  of  his  portrait, 
without  such  consecration,  would  be  wholly  useless.  It  was,  however, 
not  shown  that  at  the  time  of  the  consecration  Daoji  laid  down  any  rule 
regarding  any  rights  of  control  and  succession  to  the  shebaitship  of  the 
portrait." 

Then,  "  there  was  ample  evidence  in  the  case  itself  that  the  conse- 
creator  became  the  shebait,  and  that  his  heirs  succeeded  to  the  office  of 
shebait,  on  his  death."  He  was  also  of  opinion  that  upon  the  facts  the 
plaintiff's  claim  to  the  custody  of  the  portrait  and  the  valuables  belonging 
to  it  was  not  barred  by  limitation.  As  to  this  he  was  of  opinion  that 
"  the  plaintiff  was  in  undoubted  possession  in  1866,  through  his  mukhia, 
Govindram,  and  the  mere  fact  of  the  latter  having  removed  the  por- 
trait and  its  accessories  to  the  house  dedicated  by  Munni  Bibi, 
and  then  acknowledging  the  defendant  Purushottam  as  the  shebait, 
under  the  deed  of  dedication,  would  not  constitute  the  plaintiff's  dis- 
possession, unless  these  facts  were  brought  to  his  knowledge,  of  which 
last  there  was  no  evidence.  On  the  other  hand,  there  was  a  strong 
probability  that  he  was  not  informed  about  the  appointment  of  a  new 
shebait.  In  the  year  1866  the  plaintiff  was  in  possession  through 
his  agent,  Govindram,  who  continued  to  have  the  actual  custody  of  the 
portrait  and  its  belongings  till  his  death,  which  occurred  in  November 
1877.  Supposing  that  Sewloi  was  not  the  plaintiff's  servant,  still  the 
suit  relating  to  the  custody  of  the  portrait  was  not  barred,  as  it  was 
brought  in  September  1881,  within  four  years  and  a  few  months  from  the 
date  of  dispossession. 

"  But  the  question  of  limitation  regarding  the  claim  for  the  recovery 
of  the  possession  of  the  ground  upon  which  the  temple  was  built  stands 
upon  a  different  footing.  The  site  of  the  temple  came  into  the  posses- 
sion  of  the  mukhia,  Govindram,  not  as  a  servant  of  the  plaintiff,  but  under 
the  terms  of  the  deed  of  dedication.  He  took  possession  of  it  on 
behalf  of  the  shebait  appointed  under  the  deed.  Supposing  that  the 
plaintiff  under  the  deed  of  dedication  was  entitled  to  take  possession  of 
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1889        the  land  in    dispute,    his   cause   of   action  for    the    recovery  of   possession 
ArKiL  3.     [13]  accrued  in  August  1866.     The  claim  for  the  possession  of  the   site    of 

.       the  building  was,  therefore,  barred  by  limitation. 

PRIVY  „  That  being  so  the  claim  for  the  recovery   of    the    possession    of   the 

"IL*    temple   also   cannot   succeed.     It   is   true   that   a    large  .proportion  of  the 
17  C  3       nioney  spent  in  building  the  temple  was  raised  by  subscription    opened   in 
(P.C.)  =      the    name  of    Daoji  ;    but   that  would  not  entitle  the  plaintiff  to  claim  the 
16  I. A.  137=  temple  built  on  another's  land,  and  he  must  take  the  consequences   of    the 
13  M?  ^Ur'  act  °^  k's  agent»  in  allowing  the  subscribed  funds  to  be  thus  spent." 
Sar  IM3.J.  The  judgment  concluded  thus  : — 

350.  '  "That  result,  in  my  opinion,  is  that  tne  plaintiff  is  entitled    to   recover 

possession  of  the  portrait  and  the  moveables  belonging  to  it,  claimed  in 
this  suit  ;  but  that  the  suit  so  far  as  it  relates  to  the  possession  of  the 
temple  and  its  site,  and  for  other  relief,  must  be  dismissed.  Under  the 
circumstances  of  the  case  I  think  that  both  parties  should  be  decreed  to  pay 
their  own  costs  of  scale  No.  2." 

This  then  being  the  judgment  of  the  Court,  the  plaintiff  appealed  from 
it  to  Her  Majesty  in  Council,  because  he  had  not  obtained  the  temple  and 
its  site.  The  first  defendant  (alone  of  the  six  defendants  in  the  original 
suit)  cross  appealed  ;  because  nothing,  in  his  view,  should  have  been 
decreed,  but  the  claim  should  have  been  dismissed.  The  first  defendant 
having  died  pending  the  proceedings,  his  son,  Romanlalji  Cossami,  suc- 
ceeded him  on  the  record. 

On  this  appeal,  Mr.  T.  H.  Come,  Q.  C.,  and  Mr.  R.  V.  Doyne  (Mr. 
y.  H.  A.  Branson  with  them),  for  the  appellant,  argued  that  the  evidence 
and  the  admissions  established  that  the  worship  of  the  portrait  was 
instituted  by  Daoji,  the  plaintiff's  grandfather,  and  that  the  plaintiff  became 
thereby  entitled  as  heir  to  be  custodian  of  any  property  dedicated  to  that 
worship,  in  Daoji's  time  and  afterwards.  This  accorded  with  Hindu  law. 
Insufficient  weight  had  been  attached,  in  the  judgment  of  the  first 
Court,  to  the  plaintiff's  right,  as  shown  to  exist  before  August  1866, 
when  the  gift  of  the  land  was  made  by  Munni  Bibi.  The  latter 
had  no  authority  to  interfere  in  respect  of  the  appointment  of  shebait, 
nor  could  her  declaration  in  the  deed  of  gift,  whatever  her  desire  in  the 
matter  might  be,  cause  the  possession,  then  held  by  mukhias  appointed 
[14]  by  the  plaintiff  and  on  his  behalf,  as  heir  of  Daoji,  to  be  held  as  if 
the  mukhias  had  represented  Purushottam.  In  answer  to  a  question  by 
their  Lordships,  whether  the  acceptance  of  Munni  Bibi's  gift  did  not 
involve,  to  some  extent,  compliance  with  this,  as  a  condition  made  by 
her,  it  was  argued  that  the  temple  was  built  out  of  the  contributions  of 
the  worshippers,  the  account  of  which  was  shown  to  have  been  in  Daoji's 
name,  so  that  there  was  notice  to  all  concerned  that  the  title  to  the 
institution  was  unchanged.  It  was  further  argued  that  there  could  not 
be,  under  colour  of  a  dedication  to  Behariji,  one  of  the  household  deities 
of  the  donor's  family,  and  in  consequence  of  this  gift,  an  appropriation  of 
a  previously-established  institution,  with  the  effect  of  depriving  the  plaint- 
iff of  the  advantages  connected  with  the  latter,  which  he  had  inherited. 
It  was  beyond  the  power  of  any  donor  to  introduce  an  alteration  into  the 
management  of  the  temple  over  which  the  control,  by  inheritance,  had 
vested  in  the  plaintiff. 

Mr.  /.  D.  Mayne,  for  the  respondent,  the  cross-appellant,  contended 
that  the  plaintiff  had  failed  to  establish  his  tith.  In  regard  to  a  certain 
class  of  temples,  of  which  this  temple  in  question  was  said  to  be  one,  being 
subordinate  to  the  central  Bullav  establishment  at  Nath  Dwar,  a  restricted 
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custom  was    set  up  ;   and    it    was  claimed    by    the  plaintiff  that    by    this        1889 
custom  he  was  entitled  to   possess   and  control    any   subordinate    temples,     APRIL  3. 
in  virtue  of  his  being  the  hereditary  head,  and    all  the  property    connected  ' 

with  the  worship ;   thus  being   entitled  to    make  the    present   claim.     But         l 
that  custom  had  not  been  made    out.     It  has  not  been    established    by  the         ^    "lLf 
evidence.     The  Appellate  Court,  finding  like  the  first  that  the   custom  had       17  $  3 
not  been  proved,  applied  the    rule  of  Hindu  law  as  to  the  office    of  shebait.      (P.C.)=r 
That  rule  might    be  said    to  be    that  the    right  to    be  shebait   was   in  the  16  I.A.  137= 
heirs  of  the  founder,  unless  a  contrary  rule  should  be  shown  by  evidence  of  13o??l'lur' 
custom  or  other  matters.     That  rule,  however,  did  not  apply  here  ;  because    gar>  p^c.J 
a  distinction  must  be  taken  between  the  rights  of   a  founder  of  a    worship         350. 
and  those  of  a  founder  of  an  institution,  or  owner  of  a    property,  in    which 
that  worship  was    carried  on.     The    whole   rule  of    Hindu    law  might    be 
summed  up  by  saying  that  the  devolution  of  the  management  of  a  religious 
institution  [15]  was  prima  facie  to    be   judged   of    by   custom.     Reference 
was  made    to   Greedharee   Doss  v.    Nundokissore  Doss  (1),  Muttu   Ramalinga 
Setupati  v.  Perianayagam   Pillai  (2),   Janoki  Debi    v.    Srigopal  Acharjea    (3), 
Genda  Pirn  v.  Chatar  Puri  (4). 

Putting  usage  aside,  where  property  was  given  as  an  endowment  for 
carrying  on  worship,  the  holders  took  the  property,  not  as  managers  with 
an  interest  or  property  in  it  of  their  own,  but  as  trustees — Macnagh ten's 
Principles  and  Precedents  of  Hindu  Law,  p.  102 ;  Ckutter  Sein's  Elder 
Widow  v.  The  Younger  Widow  (5).  It  was  incorrect  to  say  that,  if  a  man 
started  a  worship,  the  property  dedicated  for  its  maintenance  was  vested 
in  him.  It  might,  or  might  not,  be  so  vested,  Thus  it  was  incorrect  to 
assume  that,  if  Daoji  gave  the  portrait  as  an  object  or  symbol  of  worship, 
and  subscriptions  were  made  for  that  worship,  he  remained  proprietor  of 
what  he  had  established.  It  was  more  correct  to  say  that  by  Hindu  law 
the  property  must  be  vested  in  some  person  as  trustee  for  the  worship. 

Consequently,  there  was  no  authority  for  the  conclusion  that  any 
heritable  right  of  management  over  the  property  given  for  the  purpose  of 
worship  remained  to  be  inherited  by  any  heir  of  Daoji.  The  authorities 
showed  that  a  gift  by  a  worshipper  vested  in  the  religious  community  to 
which  the  gift  was  made,  and  they  might  vest  it  in  whom  they  chose. 

[LORD  HOBHOUSE  inquired  if  the  donor,  and  his  heirs,  might  not 
retain  founder's  rights.] 

By  custom  they  might ;  and  if,  from  want  of  fixed  arrangements, 
disputes  arose,  it  might  be  that  the  donor  or  his  heirs  would  be  the  proper 
persons  to  be  declared  entitled.  But  this  suit  was  not  based  on  any  such 
state  of  things.  Not  only  was  there  no  suggestion  of  misapplication  of 
funds,  but  this  was  purely  a  suit  for  the  private  benefit  of  the  plaintiff. 
It  was  a  private  suit  claiming  the  personal  custody  of  property  devoted  to 
religious  objects.  All  that  the  plaintiff  could  assert  was  that  the  property 
had  [16]  vested  in  him  ;  but  he  had  laid  no  foundation  for  the  proposition. 
The  case  that  the  custom  of  the  Bullav  Acharjis  vested  the  property  in  their 
head  was  not  established.  Thus  the  claim  failed  upon  title  without  the 
defence  having  to  resort  to  that  view  of  the  facts,  which  would,  according 
to  the  judgment  of  the  Court  below,  cause  limitation  to  be  applicable. 
The  learned  counsel  referred  to  the  Limitation  Act  (XV  of  1877),  sch.  ii, 
art .  48  and  Gurudas  Pyne  v.  Ramnarain  Sahu  (6). 

(1)  11  M.I.A.  405.  (2)  1  l.A.   209.  (3)  9  C.  766  =  10  I.A.  32. 

(4)  9  A.  1  =  11  I.A.  105.  (5)  1  Sel.  Rep.  1810  (2nd  Edn.  239). 

(6)  IOC.  860=11  I.  A.  59. 
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1889  Mr.  T.  H.  Cowie,  Q.  C.,  replied,  referring  to  the    representation  of  the 

APRIL  3.     plaintiff  by  imikhias  in  the  management,  and  arguing  that   Munni's   dedica- 
tion of  1866  had    not  interfered  with    what  had    been  established  in    1825. 
PRIVY 
COUNCIL.  JUDGMENT. 

~~~  On  a   subsequent    day  (April    3rd)  their   Lordships'    judgment    was 

(PC)=      delivered  by 

16  I.A.  137  =  LORD  HOBHOUSE. — In    this  suit   the  plaintiff,    who  is  appellant  in    the 

13  Ind.  Jur.  first  appeal,  claims  to  be  the  rightful  shebait  of  a  consecrated  picture  or 
11  =  5  idol,  to  which  peculiar  sanctity  is  attached  by  the  Builav  Acharji  sect  or 
community  of  Vishnuvites  ;  and,  as  incident  thereto,  he  claims  the  things 
which  have  been  offered  to  the  idol,  and  the  possession  of  a  temple  in 
Calcutta  in  which  the  idol  has  for  some  years  been  located.  His  claim  is 
disputed  by  Purushottam,  the  principal  defendant,  whose  son  and  re- 
presentative is  the  appellant  in  the  cross-appeal.  The  controversy,  as 
usual  in  such  cases  has  ranged  over  a  wide  field,  and  has  given  occasion 
to  a  great  amount  of  difference  in  judicial  opinion.  But  their  Lordships 
think  that  the  matters  of  fact  on  which  the  decision  should  be  rested  are 
either  undisputed  or  proved  beyond  reasonable  doubt ;  and  that  when 
they  have  been  ascertained,  the  legal  conclusions  are  plain  enough. 

The  plaintiff  is  the  representative  by  primogeniture  of  the  founder  of 
the  Builav  Acharji  community.  Purushottam  is  a  cadet  of  the  same 
family.  All  the  male  members  of  the  i'amily,  are  in  their  lifetime  esteem- 
ed by  their  community  as  partaking  of  the  Divine  essence,  and  as  entitled 
to  veneration  and  worship  ;  but  the  head  of  the  family  has  the  precedence, 
and  is  styled  the  tekait.  The  plaintiff  is  the  present  tekiit.  His  principal 
seat  [17]  apparently  the  principal  seat  of  the  community,  was  Sri  Nath 
Dwar  in  Oodeypore,  but  in  the  year  1876  he  was  expelled  from  thence,  for 
some  cause  not  now  appearing  in  evidence. 

The  plaintiffs  grandfather  was  named  Daoji,  who 
day.  In  the  year  1825  he  paid  a  visit  to  Calcutta  and 
disciples  there  a  consecrated  portrait  of  himself,  which 
been  worshipped,  and  which  is  now  the  subject  of  contention.  It  is  known 
as  the  Thakur  Daoji,  is  one  of  the  very  numerous  presentments  of  Krishna, 
and  is  shown  by  the  evidence  to  attract  many  worshippers.  Daoji  the 
mortal  died  in  the  year  1826,  and  he  is  woshipped  in  many  places  through 
other  consecrated  portraits,  or  images  of  some  kind.  But  thenceforward 
for  many  years  the  connection  of  the  tekait,  or  of  any  of  the  chiefs  of  his 
family,  with  the  worship  of  the  Thakur  in  Calcutta,  is  very  obscure. 

We  learn  from  the  evidence  that  for  some  time  prior  to  1860  one 
Tickumji  was  mukhia  or  ordinary  officiating  -priest.  On  his  death, 
apparently  in  1860  or  1861,  his  brother  Govindram  entered  on  the  duties 
of  that  post,  which  he  held  till  his  death  in  1877.  Then,  after  a  short  in- 
terregnum, Sewlol  the  son  of  Govindram  way  appointed,  and  he  apparently 
holds  the  post  still.  By  whom  these  two  persons  were  appointed,  and 
whose  servants  they  were,  are  matters  of  controversy. 

In  the  year  1865  Purushottam,  who  is  described  as  an  inhabitant 
of  Mothoora,  and  whose  principal  place  of  worship  was  at  Patna,  came 
to  Calcutta,  with  which  place  he  had  no  previous  connection.  He  appears 
to  have  been  invited  there  by  Govindram,  who  in  Patna  had  been  his  dis- 
ciple. He  then  took  a  prominent  part  in  the  worship  of  the  Thakur 
Daoji,  as  indeed  by  his  family  and  spiritual  position  he  was  entitled 
to  do. 


was  tekait  in  his 
presented  to  his 
has  ever  since 
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In  the  next  year  arrangements  were    made    for   the    worship   of   the        1889 
Thakur,  either  on  a  grander  scale  or  in   a  more  decorous  fashion,     Before     APRIL  3. 
that  time  he  was  placed  in  a  house   in    Shama    Bhye's    Lane,    which    had       p 
then  fallen  into  disrepair.     An  old  and  devout  lady,  named  Munni  Bibi,    r    F 
was    then    moved    to    provide   a    better    habitation   for    him.     She  was  a       °^    "IL* 
disciple  of  Purushottam,  and  to  him  she  addressed  a  deed  of  gift  convey-       17  c  3 
ing  a  new  house  to   Daoji    and    to    her    family    Thakur    Behariji,    who   is      (P.C.j  = 
another  presentment  of  Krishna.  16  I.A.  137 

[18]  The  deed  bears  date  the    30th    August    1866,    and    the    material   ^'**' 
passages  are  as  follows : —  §ar 

"  To  the  auspicious  lotus   feet    of   the    most    worshipful   Sriloo    Srijut         350. 
Purushottam ji  Moharaj,  inhabitant  of  Mothoora." 

She  then  described  a  house   in    Hanspokar    Lane,    and    continued  : — 

"  I  by  this  ovpunnamah  make  deb-utter  and  give  to  Sri  Sri  Ishwar 
Behariji  and  Sri  Sri  Ishwar  Daoji,  Thakurs  ;  the  aforesaid  Sri  Sri  Ishwar 
Behariji  and  Sri  Sri  Ishwar  Daoji,  Thakurs,  shall  be  located  in  the  said 
house ;  you  and  your  heirs,  whoever  shall  be  here,  shall  absolutely  have 
charge  of  the  property,  the  subject  of  this  gift,  and  perform  all  necessary 
sheva  or  worship,  &c.,  of  the  Sri  Sri  Ishwar  Jios,  without  having  any 
concern  with  me  or  my  heirs  ;  you  shall  engage  Srijut  Govind,  mtikhia,  as 
long  as  he  shall  live,  pujavi  to  carry  on  the  sheva  of  the  Sri  Sri  Ishwar 
Jios  ;  upon  the  death  of  the  said  Govind,  mukhia,  you  shall  have  absolute 
power  to  appoint  any  one  pnjari,  during  the  existence  of  this  ovpuunamah 
granted  by  me. 

"  Should  I  or  my  heirs,  or  any  other  Gossami  of  the  Bullav  family, 
set  up  any  claim  to  the  said  house  or  land  or  to  the  said  sheva  or  worship 
of  the  Sri  Sri  Ishwar  Jios,  the  same  shall  be  void  and  inadmissible.  By 
this  orpunnamah  I  merely  give  the  said  house  and  land  and  sheva  (inter- 
view) to  you  and  your  heirs  ;  you  or  any  of  your  heirs  shall  have  no  power 
at  any  future  time  to  sell  this  house  and  land.  It  simply  remains  for  the 
location  of  the  Sri  Sri  Ishwar  Jios." 

The  Thakurs  Daoji  and  Behariji  were  removed  to  the  house  so  grant- 
ed, and  in  the  course  of  a  few  years  Daoji's  worshippers  desired  still  fur^ 
ther  to  exalt  his  worship  by  building  a  new  temple  on  the  site  of  the  house. 
A  large  sum  of  money,  about  Rs.  16,000,  was  collected  for  that  purpose  ; 
the  temple  was  built,  other  accommodation  being  got  for  the  Thakurs  in 
the  meantime;  and  in  the  year  1878  they  were  brought  back  and  in- 
stalled in  the  temple.  There  they  remained  up  to  the  final  decree  of  the 
High  Court  in  this  suit.  There  are  also  some  other  Thakurs,  all  present- 
ments of  Krishna,  in  the  temple,  but  it  is  clear  from  the  evidence  that  the 
principal  object  of  worship  is  Daoji. 

[19]  In  the  month  of  February  1881  the  plaintiff  for  the  first  time 
visited  Calcutta.  He  was  received  with  great  ceremony  by  a  large  number 
of  Vishnuvite  worshippers,  and  was  taken  to  the  temple  on  the  following 
day,  when  he  performed  the  solemn,  apparently  the  most  solemn,  ceremony 
of  Arutty.  Sewlol,  who  was  tmikhia,  paid  him  great  verneration,  and  for 
the  next  three  months  regularly  brought  to  him  part  of  the  proshad  or 
offerings  made  to  Daoji.  On  the  24th  April  the  plaintiff  went  to  the 
temple  and  inspected  the  valuables  belonging  to  Daoji,  which  were  produced 
to  him  by  Sewlol.  The  plaintiff  ordered  that  a  list  of  the  articles  should 
be  made,  and  he  caused  some  of  them,  and  also  the  money  in  hand,  to  be 
looked  up,  and  the  keys  to  be  given  to  Sukloll  ;  who  describes  himself  as 
having  been  the  plaintiff's  jemadar  for  eight  years  in  Udaipur,  and  for  16 
years  in  Calcutta. 
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The  plaintiff  then  demanded    of    Sewlol    an   account   of    the   money 
received    by    him    while   in  charge.     It  is  not  very  clear  what  was  said  or 
p  done  upon  this  demand,  except  that  no  accounts  were  rendered,  and  that 

~      IVY      soon  afterwards  quarrels  broke  out,  which  culminated  on  the  19th  May  in 
"IL*    a  riot.     The  plaintiffs  people  were  then  forcibly  turned  out  of  the  temple. 


17  C.  3       C*n  ^e  l^th  September  the  plaintiff  brought  this  suit. 
(P.C.)=  ^          The  case  was  heard  in  the  first  instance  before  Mr.  Justice  Cunning- 

3  Ind  Jur~  ^am>  then  on  aPPea^  by  a  Division  Court  consisting  of  Mr.  Justice  Wilson 
211  =  5    '   ar)d  Chief  Justice  Garth,  and  on  further  appeal  by  a  Full  Bench  consisting 

Sar.  P.C.J.    of  Mr.  Justice  Pigot,  Mr.  Justice  Mitter,    and   Mr.   Justice    Norris.     The 

350.        two  last-named  learned  Judges  agreed  in  the  opinion  that  the  plaintiff  is 

entitled  to  succeed  in  his  claim  to  the  portrait  and  the  valuables,  but  must 

fail  in  his  claim  to  the  temple.     To  that  effect,  therefore,  is  the  decree  of 

the  High  Court,  from  which  both  parties  appeal. 

Their  Lordships  will  first  address  themselves  to  the  plaintiff's  claim 
to  the  portrait.  The  principal  points  taken  in  the  elaborate  argument  of 
Mr.  Mayne,  who  is  Counsel  for  Purushottam  and  his  heir,  may  be  briefly 
summarized  as  follows  :  Neither  by  general  law  nor  by  special  custom 
is  it  shown  that  the  shebaitship  descends  to  the  heirs  of  the  founder  ; 
there  is  no  document  or  trustworthy  evidence  to  show  that,  between 
the  mortal  Daoji's  visit  [20]  in  1825  and  the  plaintiff's  in  1881 
such  heirs  ever  intervened  in  the  affairs  of  the  Thakur  Daoji.  The 
reception  given  to  the  plaintiff  in  1881  was  no  more  than  was  due  to  his 
great  position  and  sacred  character,  which  all  admit.  It  is  true  that 
Purushottam  did  not  appoint  Govindram  or  Sewlol  ;  but  the  Thakur 
Daoji  was  given  by  the  mortal  Daoji  to  the  com  nunity  of  worshippers  ; 
it  was  their  business  to  tend  the  Thakur  and  to  appoint  mukhias  ;  and  the 
evidence  shows  that  a  committee  of  them  did  appoint  Sewlol.  Finally, 
the  suit  is  not  a  suit  on  behalf  of  Daoji,  the  Thakur,  but  a  personal  claim 
by  the  plaintiff  to  moveable  chattels,  and  is  barred  under  art.  49  of  the 
Limitation  Act  of  1877. 

According  to  Hindu  law,  when  the  worship  of  a  Thakur  has  been 
founded,  the  shebaitship  is  held  to  be  vested  in  the  heirs  of  the  founder, 
in  default  of  evidence  that  he  has  disposed  of  it  otherwise,  or  there 
has  been  some  usage,  course  of  dealing,  or  some  circumstances  to  show 
a  different  mode  of  devolution.  This  principle  is  illustrated  by  the 
decision  in  the  case  of  Peet  Koonwav  v.  Chuttev  Dharee  Singh  (1),  and  in 
the  present  case  some  of  the  learned  Judges  of  the  High  Court  have 
affirmed  it,  while  none  has  expressed  dissent  from  it.  One  learned  Judge 
thought  that  the  principle  does  not  apply  to  this  case,  because  Daoji  was 
not  the  founder  of  the  Calcutta  worship.  But  their  Lordships  adopt  the 
view  of  the  other  Judges,  and  holding  that  the  mortal  Daoji  was  the 
founder,  they  must  also  hold  that  the  plaintiff  is,  by  general  law,  the 
shebait  of  that  worship. 

There  is  no  proof  of  any  usage  or  course  of  procedure  at  variance 
with  this  presumption  in  favour  of  the  plaintiff.  The  only  circumstance 
bearing  against  him  on  this  point  is  the  non-appearance  of  intervention  on 
the  part  of  his  family.  So  far  as  the  oral  evidence  goes,  it  is  to  the  effect 
that  the  custom  of  the  Bullav  Acharji  community  is  in  accordance  with 
the  general  rule,  and  is  quite  sufficient  to  satisfy  the  requirements  of  the 
case. 

(1)  13  W.R.  396. 
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With   respect   to   intervention    by   the    plaintiff,    there    is    no    evid-         1889 
ence   that   the    plaintiff  appointed    Govindram,    as   he  alleges ;    [21]  and     APRIL  3. 
though    it    is    clear    that    Purushottam    did    not    appoint    that    mukhia, 
it   cannot    be   assumed   that    the    plaintiff  did    so.     But,    to   begin    with     _ 
the   latter   part   of    the    history,    their    Lordships  consider  that  the  recep-       °^    "IL* 
tion  given  to  the  plaintiff  by  the  congregation  of  worshippers  in  February       17^3 
1881,  and  the  obedience  which  Sewlol  at  first  paid  to  his  directions,  show       (P.C.)  = 
that,    in   their   opinion,    he   occupied    a  position   of   the  highest  authority  16  LA.  137 
perfectly  well  known  to  them  ;    that  those  events  are  inconsistent  with  the  *3 1?.?J|.U1I 
theory  that  his  family  had  never  intervened    since    the  year    1825  ;  and    gar.  PC  J 
that   they   are   not    sufficiently   accounted   for    by  the  family  or  spiritual    '     350. ' 
character  of  the  plaintiff. 

Going  a  little  further  back,  we  have  evidence  that  Sewlol  accepted 
appointment  from  the  plaintiff  in  the  year  1878,  through  the  agency  of  his 
jemadar  Sukloll.  (Exhibit  B  is  express  to  that  effect.)  Some  of  the  learn- 
ed Judges  have  rejected  that  document,  because  it  is  not  mentioned  in  this 
plaint,  and  because  its  custody  is  not  clearly  accounted  for.  But  its 
execution  in  the  presence  of  several  people  is  positively  deposed  to 
by  four  witnesses,  all  rigorously  cross-examined,  and  so  entirely  un- 
shaken that  Mr.  Mayne  did  not  think  it  worth  while  to  refer  to  those 
cross-examinations.  The  person  who  could  contradict  them  with  effect 
is  Sewlol,  who  is  a  defe  dant,  is  a  partisan  of  the.  principal  defend- 
ant Purushottam,  and  was  in  court  when  the  evidence  against  him 
was  given.  He  did  not  come  forward  to  say  a  word  about  it.  Their 
Lordships  think  it  is  carrying  mere  suspicion  too  far  when  it  is  allowed 
to  get  rid  of  a  document  so  proved,  and  so  allowed  to  pass  by  the  person 
most  nearly  concerned  in  it.  It  may  be  that  Sewlol  consulted  his  security 
by  taking  appointments  from  Purushottam  and  from  the  committee.  But 
his  taking  one  from  the  plaintiff  shows  that  the  plaintiff  was  then  inter- 
vening, and  that  his  position  was  recognized. 

Again,  travelling  back  to  an  earlier  time,  evidence  is  offered  of  the 
conduct  of  Govindram.  Whether  his  mere  declarations  should  be  received 
as  something  against  his  interest  is  a  question  of  some  difficulty,  which 
their  Lordships  would  have  investigated  further  if  it  had  been  necessary 
to  decide  it.  But  it  was  shown  by  Hirji  Meghji  that,  when  Govindram 
made  the  monthly  [22]  collections  he  pressed  for  them  on  the  plaint- 
iff's account,  and  by  Suddasuk  that  he  urged  that  offerings  should 
be  made  at  his  Mundir  because  it  was  the  tekait's.  Such  conduct  is  clearly 
admissible,  and  is  good  evidence,  to  show  that  in  Govindram's  time  the 
plaintiff's  position  was  acknowledged. 

With  respect  to  the  bar  by  lapse  of  time,  their  Lordships  do  not 
consider  this  suit  to  be  one  in  which  the  plaintiff  is  seeking  merely  per- 
sonal relief.  Even  apart  from  the  sixth  and  seventh  paragraphs  of  the 
plaint,  which  expressly  put  forth  his  spiiitual  character  as  the  foundation 
of,  his  claim,  the  nature  of  the  suit  is  for  the  proper  conduct  of  the 
Thakur's  worship.  It  rests  quite  as  much  on  the  right  of  the  Thakur  to 
have  the  conduct  of  his  worship  and  his  own  custody  placed  in  the  right 
hands  as  upon  the  personal  right  of  the  plaintiff  to  property.  The  suit 
would  rather  fall  under  art.  124  or  art.  144  than  art.  49.  But  under 
whichever  of  the  three  articles  it  falls,  the  starting  point  of  time  is 
unlawful  possession  or  adverse  possession.  And  the  evidence  leads  their 
Lordships  to  the  conclusion  that  until  the  affray  of  May  1881  there  has 
been  no  possession  of  the  Thakur  or  of  his  possessions  either  unlawful  or 
adverse  to  the  plaintiff. 
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1889  The  result  is  that  on  this  part  of  the  case  their  Lordships  agree  with 

APRIL  3.     the   High    Court,    and  on  very  nearly  the  same  grounds  has  taken  by  the 

majority,  whose  opinion  has  prevailed  there. 

I  RIVY  ^s  regards  the  temple,    the  High   Court    thought  the  suit  is   barred 

COUNCIL,    ky  time.     In  that  their  Lordships  cannot  agree.     The  ground  is    dedicated 

17  c  3       to   the   Thakurs  Behariji   and    Daoji  ;    and    except    during    the    building 

(P.C.')  =      time,  it  has  been  occupied  by  them  ever  since.     If    the    fact  was  that   the 

16  I.A.  137=  Thakur  Daoji  had  been  in  the  custody  of,    and  his  worship  been  regulated 

13  Ind.^  Jur.  by^    another    shebait   than  the  plaintiff  for  a  sufficient  time,  the    plaintiff 

Sar  PC  J     might    De   barred;    but   the   reasoning   on   the   former   part  of  the   case 

330*.  '  '    disposes    that   suggestion.     There    has  been  no  possession  of  the  temple 

adverse  to  the  Thakur  Daoji,    and  no  possession  of  the  Thakur  adverse  to 

the  plaintiff  till  May  1881. 

Their  Lordships  are  of  opinion  that  this  part  of  the  case  must  be 
governed  entirely  by  the  terms  of  Munni  Bibi's  dedication.  She  gave  the 
house  and  land  to  the  two  Thakurs,  but  with  the  [23]  condition  attached 
that  Purushottam  should  be  shebait.  The  Thakur  Daoji,  or  those  who 
speak  for  him  on  earth,  need  not  take  advantage  of  this  gift.  Munni 
Bibi  could  not,  of  her  own  authority,  alter  the  shebaitship  of  the  Thakur. 
But  if  the  gift  is  taken  and  the  condition  insisted  on,  it  must  be  observed. 
It  has  now  been  insisted  on,  and  Daoji  must  elect  whether  to  change  his 
habitation  or  to  change  his  shebait. 

It  is  true  that  money  was  raised  to  build  the  temple,  and  was  raised 
mainly  from  the  worshippers  and  in  the  name  of  the  Thakur  Daoji.  But 
the  facts  of  this  case  are  not  such  as  to  raise  an  equity  of  the  kind 
suggested  at  the  Bar,  and  favoured  by  one  of  the  judgments  delivered  in 
the  Division  Court.  There  is  no  reason  to  suppose  that  the  subscribers 
did  not  know  of  Munni  Bibi's  deed  ;  and  there  is  no  evidence  that  the 
subscriptions,  though  given  to  the  Thakur  Daoji,  were  given  with  any 
reference  to  the  question  who  should  be  his  shebait. 

The  decree  of  the  High  Court  must  be  affirmed  and  both  appeals 
dismissed,  but  there  will  be  no  order  as  to  costs.  Their  Lordships  will 
humbly  advise  Her  Majesty  to  this  effect. 

Appeal  dismissed. 

Solicitors  for  the  appellant  :  Messrs.  Barrow  and  Rogers. 
Solicitors  for  the  respondents :   Messrs.  Wentmore  and  Swinhoe. 
C.B. 

17  C.  23  (P.C.)  =  16  I.A.  129=13  Ind.  Jur.  249  =  5  Sar.  P.C.J.  364. 

PRIVY  COUNCIL. 

PRESENT  : 

Lord  Hobhouse,  Lord  Macnaghten  and  Sir  R.  Couch. 
[On  appeal  from  the  High  Court  at  Calcutta.] 


LUTF  ALI  KHAN  (Plaintiff)  v.    FUTTEH  BAHADUR  AND  OTHERS 
(Defendants).      [20th,  21st  and  22nd  February  and  6th  April,  1889.] 

Mortgage — Sale  of  mortgaged  property — Purchase  by  a  mortgagor  at  a  judicial  sale 
of  interest  under  a  second  mortgage — Rights  against  the  mortgagor  of  Purcha- 
ser at  a  sale  in  execution  of  a  consent  decree  upon  the  first  mortgage. 

The  same   property,  with   other,  was  mortgaged,    first  to   one  mortgagee,  and 
secondly  to  another.     Decrees  were  obtained  upon  both  mortgages  ;    the  terms 
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of  the  first  decree  giving  effect  to  a  compromise  between  the  mortgagor  and  the 
first  mortgagee.  Sales  in  execution  followed  ;  but  before  the  sale  under  the 
decree  upon  the  first  mortgage  was  effected,  the  sale  under  the  decree  upon  the 
second  took  place,  the  possession  remaining  with  the  purchaser  at  the  first  sale, 
who  was  acting  benami  for  the  mortgagor.  At  the  [24]  subsequent  sale  under 
the  decree  upon  the  first  mortgage,  the  plaintiff  purchased,  and  now  s.ued  for 
possession. 

The  High  Court  decided  that  the  plaintiff  was  entitled  to  the  first  mortgage 
lien,  in  consequence  of  his  purchase  at  the  second  sale  ;  and,  all  persons  interest- 
ed  in  the  matter  being  before  the  Court,  that  the  proper  course  was  to  direct  an 
enquiry  as  to  how  much  of  the  mortgage  debt  was  chargeable  upon  that  portion 
of  the  property  which  formed  the  subject  of  the  appeal  ;  and  to  direct  that  so 
much  of  the  mortgage  debt  should  be  realised  by  the  sale  of  the  property. 

Held,  that  this  judgment  incorrectly  treated  the  plaintiff  as  mortgagee,  re- 
fusing him  a  charge  for  the  full  amount  of  his  purchase-money.  The  case 
depending  upon  its  own  circumstances,  it  would  be  contrary  to  equity  to  allow 
the  mortgagor  to  set  up  any  right  to  possession  as  acquired  by  his  purchase;  and 
that  the  plaintiff,  as  against  him,  was  entitled  to  a  decree  for  possession  as 
purchaser. 

[R.,  23C.  397  (403)  ;  5C.L.J.  95  (101)  =  11  C.W.N.  284  (290);   5   C.L  J.   315   (322)  =  11 
C.W.N.  403.] 

APPEAL  from  a  decree  (12th  June  1885)  of  the  High  Court  modify- 
ing a  decree  (2nd  November  1883)  of  the  Subordinate  Judge  of  Patna. 

The  question  now  raised  relate  1  to  the  rights  of  the  plaintiff,  appellant, 
as  purchaser  at  a  sale  in  execution  of  a  decree  upon  a  mortgage.  The 
property,  possession  of  which  was  claimed  by  the  plaintiffs,  was  a  five 
annas  four  pies  share  of  mouzi  Jugdispore  Tiart,  mortgaged  first  (with  an 
equal  share  of  mouza  Ranipore)  to  Na-wab  Syed  Velait  Ali  Khan,  C.I.E., 
on  14th  July,  1875,  to  secure  Rs.  36,000,  and  mortgaged  secondly  to 
Jagarnath  Singh  antl  another,  on  18th  December  1877,  to  secure 
Rs.  12,000. 

These  shares  were  sold  on  the  22nd  November  1880  in  execution  of 
a  decree  upon  the  latter  mortgage  obtained  by  Jagarnath  Singh,  with 
notice  of  the  prior  lien  of  the  Nawab,  and  purchased  by  Ram  Padurath 
Upadhia.  The  same  were  sold  again  on  the  15th  January  1881  in  exe- 
cution of  a  decree  obtained  by  the  Nawab  on  his  first  mortgage,  and  the 
plaintiff  become  purchaser. 

Of  the  six  defendants,  now  respondents,  who  did  not  appear  on  this 
appeal,  the  first,  Futteh  Bahadur,  was  the  mortgagor  ;  the  second,  Haji 
Syed  Velait  Ali  Khan,  C.I.E.,  was  the  first  mortgagee  ;  the  third, 
Jagarnath  Singh,  was  the  second  mortgagee,  together  with  the  fourth, 
Jugalkishwar  ;  the  fifth  and  sixth  defendants,  Gunga  Pershad  and  Ram 
Padurath  Upadhia,  were  in  the  same  interest,  having  transferred  the  one 
to  the  other  after  the  second  sale. 

[25]  In  their  Lordships'  judgment  are  set  forth  the  principal  terms 
of  the  mortgages,  and  all  the  facts. 

On  the  9th  April  1880,  attachment  at  the  suit  of  the  first  mortgagee 
was  issued,  and  executed  on  the  18th  May  following.  On  the  13th  July 
1880,  attachment  at  the  suit  of  the  second  mortgagees  was  issued,  and 
executed  on  the  6th  August. 

The  22nd  November  1880  was  fixed  for  the  sale  of  the  attached  pro- 
perty ;  but  the  first  mortgagee's  sale  was  postponed.  That  of  the  second 
mortgagees  took  place. 

On  the  15th  January  1881  was  held  the  adjourned  sale,  at  which  the 
plaintiff  purchased,  and  on  the  28th  March  following  that  sale  was  con- 
firmed, and  the  certificate  granted  to  the  plaintiff,  notwithstanding  the 
objections  of  the  mortgagor,  by  the  Subordinate  Judge  executing  the 
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1889       decree*     Disputes   arose   as   to   the    entry  of  the  name  of  the  rightful  pur- 

APRIL6.     chaser  of  the  one-third  share  of  Jugdispore,    which    were    decided   against 

— — '        ttje  plaintiff,  and  in  favour  of  the  defendant,  Ram  Padurath  Upadhia,  on 

PRIVY       the  16th  March  and  25th  August  1882,    by    the   revenue   authorities,    who 

CIL*    referred  this  appellant  to  a  civil  suit  on  the  question  of  title., 
17  C  23  On   the   8th    October    1882   the   present   suit    was  instituted,  alleging 

(P.C.)  =      collusion  between  the  defendants  Futteh    Bahadur,    Jagarnath   Singh,   and 
16 1.A.  129==  Jugalkishwar,    and   claiming   that   the    plaintiff's    right   to    possession    as 
13 9K?-l-lRUr'  Purcnaser  should  be  declared  as  existing  under  "  the  prior  lien,  "  and  that 
gap,  jT(j.J     possession  should  be  decreed  to  him  ;  or,  if  the  Court  should  be  of  opinion 
364.  '       that  he  was  not  entitled  to  possession  without  giving  to  the  third,  fourth, 
fifth  and  sixth  defendants,  interested  in  the  second  mortgage,  an  opportunity 
of  redeeming  the  prior  mortgage,  decree  for  Rs.  36,000,  his  purchase-money, 
with  interest,  to  be  repaid  to  him,  either  by  them,  or  by  the  second  defend- 
ant, the  Nawab,  the  first  mortgagee. 

Futteh  Bahadur,  the  mortgagor,  filed  no  written  statement.  The 
Nawab  admitted  the  facts  alleged,  but  contended  that  he  was  under  no 
obligation  to  refund  what  moneys  he  had  received  in  respect  of  the  purchase 
by  the  plaintiff.  The  defendants  Jagarnath  Singh  and  Jugalkishwar  de- 
nied collusion,  and  contended  that  they  were  not  affected  by  the  prior 
mortgage.  Gunga  Pershad  disclaimed  all  interest,  on  the  ground  that  he 

BJ6]  had  sold  to  Futteh  Bahadur,  in  the  name  of  Ram  Padurath 
padhia,  what  he  had  purchased  ;  and  the  latter  denied  that  he  was 
acting  benami  for  Futteh  Bahadur,  asserting  that  he  bought  the  share 
from  Gunga  Pershad  bona  fide  for  himself. 

The  decree  of  the  Subordinate  Judge  was  in  favour  of  the  plaintiff, 
that  he  should  recover  Rs.  36,000  as  principal,  and  Rs.  3,705  as  interest, 
together  with  costs  and  future  interest,  by  the  sale  of  the  property  pur- 
chased by  him,  as  he  alleged,  unless  the  defendant  Ram  Padurath  Upadhia 
should  pay  off  the  above  amounts  to  him  by  the  3rd  of  April  1884.  Ram 
Padurath  appealed  to  the  High  Court  as  to  the  liability  thrown  on  him  to 
pay  the  plaintiffs  purchase-money  of  the  share  of  Jugdispore  as  a  condi- 
tion of  redemption.  There  was  another  appeal  by  the  third  and  fourth 
defendants  as  to  a  share  of  other  property  which  the  decree  affected, 
but  to  which  the  present  appeal  did  not  relate.  Futteh  Bahadur  appeal- 
ed as  to  certain  costs  which  he  had  been  directed  to  pay.  The  plaintiff 
Syed  Lutf  Ali  Khan  did  not  appeal  to  the  High  Court,  which  disposed 
of  the  three  appeals  by  one  judgment,  set  aside  the  decree  of  the 
Subordinate  Judge,  so  far  as  he  directed  the  payment  of  the  Rs.  36,000  with 
interest  and  costs  to  the  plaintiff,  and  directed  an  inquiry  as  to  how  much 
of  the  money  was  chargeable  upon  the  property,  ordering  that  he  might 
recover  the  same  by  sale  of  it. 

The  judgment  of  the  High  Court  (WILSON  and  BEVERLEY,  ]  J.)  was 
as  follows : — 

"This  share  was  sold  on  the  22nd  November  1880,  in  execution  of  a 
decree  of  Jagarnath  Singh,  on  the  proclamation  of  Syed  Velait  Ali  Khan, 
and  purchased  by  Ram  Padurath  Upadhia.  Subsequently,  on  the  15th 
•  January  1881,  this  same  share  was  sold  again  in  execution  of  the  decree  of 
Syed  Velait  Ali  Khan,  and  purchased  by  the  plaintiff.  The  first  purchaser 
is  in  possession. 

It  appears,  then,  that  this  property  was  mortgaged  first  to  Syed  Velait 
Ali  Khan.  It  was  mortgaged,  secondly,  to  Jagarnath  Singh.  Suits  were 
brought  upon  both  mortgages.  A  decree  was  obtained  and  sale  effected  in  the 
first  place  under  the  second  mortgage,  and  the  property  sold  became  vested 
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ultimately  in,  or  in  the  name  of,  Ram    Padurath    Upadhia.     The    property        1889 
was   then   sold    under  the  decree  obtained  upon  the  first  mortgage  and  pur-     APRIL  6. 
chased  by  the  plaintiff.     Now,  the    Court  below    has  held  that  the  plaintiff        ~ 
is   not   entitled    to   recover    possession    from    the  defendant   Ram    Padu- 
rath,  but  that  he  is  entitled  to  recover  from  that  defendant    the  amount   of    <-OINCIL- 
[27]   the    purchase-money    which    he,  the  plaintiff,  paid  upon  the  purchase       i7~c723 
of  this  property.     Against  that  decision  this  appeal  has  been  brought.    The      (P.C.')  = 
contention  in  support  of  the  appeal,    shortly  stated,  is  this  : — It  is  said  that  16  I.A.  t29 
the  effect  of  the  plaintiff's  purchase  under  the  decree  in  the    suit    upon    the  13  Ind^Jur 
first   mortgage,    was   to   give   him    certain    rights    in  the  property,  and  in    sar. 
particular  the  right  of  enforcing  the  mortgage  lien  which  the  decree-holder,        3 
the  mortgagee,  had  upon  the  property,  and  no  other  lien.     We   think    that 
this   contention    is   well  founded,  and  that  after  his  purchase  his  right  was 
to    enforce    the    mortgage   lien.     On    the   other   hand,    the    right    of  the 
purchaser  under  the  decree  in  the  suit  on  the  second  mortgage  was  a    right 
to  redeem. 

It  is  argued,  therefore,  that  the  decree  that  has  been  given  cannot  be 
supported  ;  and  we  think  this  is  so  as  the  decree  stands.  But  on  the  other 
hand,  it  is  pointed  out  that  in  the  Court  below  there  was  a  contention  that 
the  property  sold  under  the  decree  on  the  second  mortgage  vested  in  Ram 
Padurath  as  a  mere  benamidar  for  the  first  defendant  Futteh  Bahadur 
the  original  mortgagor.  The  Subordinate  Judge  in  the  Court  below  has 
found  against  that.  In  that  we  are  unable  to  agree.  We  accept  what  he 
says  with  regard  to  the  unsatisfactory  character  of  the  witnesses  who 
spoke  about  the  matter.  But  that  evidence  stands  unrebutted,  and  we 
think  it  ought  not  to  be  rejected.  If  it  was  not  true,  Ram  Padurath  was 
the  man  most  interested  in  denying  it,  and  he  is  a  party.  But  Ram 
Padurath  did  not  venture  to  come  into  the  witness-box  to  say  that  this 
was  really  a  purchase  by  him  on  his  own  account  and  not  on  account  of 
his  master  Futteh  Bahadur.  We  are,  therefore,  unable  to  agree  with  the 
Court  below  in  that  finding.  We  hold  that  Ram  Padurath  was  a  benamidar 
for  Futteh  Bahadur. 

Then  it  is  said  that,  tha*  being  so,  a  decree  against  this  property  in 
the  hand  of  this  man,  a  mere  benamidar  for  the  original  mortgagor,  may 
properly  be  made.  We  think  it  is  not  open  to  the  respondent  to  come 
forward  and  ask  for  a  decree  other  than  the  decree  made  by  the  Court 
below.  But  we  think  he  is  entitled  to  dispute  the  finding  on  the  question 
of  benami  in  order  to  sustain  the  decision  of  the  Court  below  that  a  decree 
might  properly  be  made  against  the  property  ;  and  we  think  also  that, 
when  the  appellant  complains  that  a  wrong  decree  has  been  given,  that 
respondent  is  entitled  to  be  heard  as  to  how  that  decree  is  to  be  modified. 

Then  the  question  is,  what  should  be  the  decree  ?  We  think  that  a 
decree  should  be  given,  giving  the  plaintiff  in  this  case  the  benefit  of  that 
to  which  he  is  entitled  namely,  his  mortgage  lien.  The  first  mortgage 
covers  ten  parcels  of  property  ;  and  the  second  mortgage  covers  two  out 
of  those  ten  parcels.  The  original  mortgagees  seem  to  have  no  interest 
left  in  either  property  ;  and  the  person  who  has  acquired  title  under  the 
first  mortgage  is  the  plaintiff.  He  is  before  the  Court.  The  persons  en- 
titled under  the  second  mortgage  are  also  before  the  Court.  And  so  is  the 
[28]  mortgagor.  Therefore  all  the  persons  interested  in  the  matter  are 
before  the  Court.  There  is  authority  (see  Ramdhone  Dhur  v.  Mohesh 
Ckundey  Chowduvy  (1)  and  Yakoob  Ali  Chowdhury  v.  Ram  Doolal  (2)  for 

(1)  11  C.L.R.  565.  (2)  13C.L.R.  272. 
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1889        saying  that  in  a   suit  like  the    pressnt,   where   all   parties    are    before   the 

APRIL  6.     Court,    an   enquiry    may  be  made  as  to  how  the  benefit  and  the  burden  of 

~ — ;          the  mortgage  debt  should  be  distributed  among  various    persons    interested 

"RIVY      in   the    various  properties  originally  affected  by  the  mortgages.     The  claim 

^IL*    for  relief  in  the  plaint  is  not  very  clear.     But  we  think   it   is   sufficient   to 

17~C~23     cover  tne   relief   which    we  propose  to  give.     We  think,  therefore,  that  we 

(P.C.)  =      may  direct  an  enquiry  as  to  how  much  of  the  mortgage  is  properly  charge- 

16  I. A.  129=  able  upon  that  portion  of  the  property  which  forms   the    subject-matter   of 

13  Ind^Jur.  tnjs  second  appeal  before  us,  and  direct  that  so  much  of  the  mortgage  debt 

Sar^V^C  J    may  ke  realised  by  the  sale  of  that  property.     The  decree  may  be  modified 

364.  '  '   accordingly, 

In  this  appeal,  having  regard  to  the  nature  of  the  modification  made 
in  the  decree,  we  think  that  all  parties  should  bear  their  respective  costs. 

On  this  appeal,  Mr.  R.  V.  Doyne  and  Mr.  C.  W.  Arathoon  appeared  for 
the  appellant. 

The  respondents  did  not  appear. 

For  the  appellant  it  was  argued  that  he  ought  not  to  be  called  on  to 
redeem  at  all,  because  he  had  an  absolute  right  as  purchaser.  He  had 
shown  that  at  an  execution-sale  at  the  instance  of  the  mortgagee  he  had 
acquired  by  his  purchase  all  the  mortgagor's  right,  title  and  interest 
therein  existing  at  the  date  of  the  mortgage.  Consequently  he  was  entitled 
to  possession  against  a  purchaser  with  notice  at  a  sale  in  execution  of  a 
decree  obtained  upon  a  subsequent  mortgage  ;  and  the  purchaser  upon  the 
latter  had  not  obtained,  by  his  purchase  at  the  sale  effected  by  the  second 
mortgagee  any  right  as  against  the  present  plaintiff  to  retain  possession  or 
require  redemption.  It  has  been  rightly  found  by  the  High  Court  that  the 
defendant  Ram  Padurath  Upadhia  acted  only  benami  for  Futteh  Bahadur, 
the  original  mortgagor,  who  had  not  by  such  a  transaction  acquired  any 
right  as  against  the  present  plaintiff  to  retain  possession  or  to  insist  upon 
redemption.  If  it  should  be  considered  that  Futteh  Bahadur  had  a  right  to 
redeem,  redemption  should  have  been  made  conditional  on  his  repayment  to 
the  present  plaintiff  of  the  whole  sum  of  which  he,  the  mortgagor,  had  had 
the  benefit  in  the  part  payment  of  his  debttg  the  first  mortgagee,  the  Nawab 
Syed  [29]  Velait  Ali.  There  was  no  ground  for  such  an  apportionment  of 
the  mortgage  debt  as  had  been  directed  by  the  High  Court. 

Reference  was  made  to  Abdulla  Saiba  v.  Haji  Abdulla  (1),  Shnngar- 
pure  v.  Pethe  (2),  Kasandas  v.  Pranjiwan  (3),  Rajnarain  Singh  v.  Sheera 
Mean  (4),  Brojokishoree  Dossia  v.  Mahomed  Suleen  (5),  Muthoora  Nath 
Pal  v.  Chtindermoni  Dabia  (6),  Emam  Momtazoodeen  Mahomed  v. 
Rajcoomar  Das  (7),  Venkata  Somayazulu  v.  Kannam  D/wra  (8),  Ganesh  Lai 
Tewavi  v.  Shamnarain  (9). 

JUDGMENT. 

Afterwards,  on  6th  April,  their  Lordships'  judgment  was  delivered 
by 

SIR  C.  COUCH. — The  respondent,  Futteh  Bahadur,  was  the  proprietor 
of  two-thirds  of  a  revenue-free  estate,  consisting  of  mouza  Jugdispore 
and  other  mouzas  and  dependencies^  of  which  he  had  inherited  one- 
half  and  had  purchased  the  other  half.  He  was  also  the  proprietor  of 
the  whole  of  a  revenue-paying  estate  called  Ranipore.  On  the  14th 
July  1875  he  executed  a  mortgage  bond  in  the  usual  form,  by  which, 

(iTYB  8  (12).  (2)  2  B.  6^2.  (3)  7  B.H.C.R.  A.C.  146. 

(4)  7  W    R.  67.  (5)  10  W.R.  151.  (6)  4  C.  817. 

(7)  14  B.L.R.  408.  (8)  5  M.  184.  (9)  6  C.  213  (217). 
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after  stating  that   he  had    borrowed   Rs.  35,000    on    interest   from    Haji        1889 
Nawab  Syed  Velait  Ali  Khan  (the  second   respondent)  stipulating  to   pay     APRIL  6. 
interest  at  1  rupee  per  cent,   per  mensem,  and  mortgaging,   pledging,   and      p    ; 
hypothecating   the    shares     of   the    mouzas    specified    below,    owned   and     ~   RIVY 
possessed  by  him,  he  declared  that,  in  case  of  non-payment  of  the  principal         l    "IL< 
on  the  .completion  of  two  years,  or    within  that  period,    Velait   Ali  Khan     17  c  23 
should  be  at  liberty  to  realize  the    principal  with  interest  by  instituting  a      (P.c!)  = 
suit  and  obtaining  a  decree,  and  executing  the  same  till  the  realization  of  16  LA.  129= 
the  whole  of  the  decretal  amount  from  the  property  mortgaged  in  the  bond,   132Mdl  =  ur< 
and  in  case  of  its    not  being  sufficient,    from    other  immoveable    properties    gar  p~(jj 
and  from  his  person.     The  mouzas  specified  belotv  were  Ranipore    one-         354] 
third    share,   Jugdispore  one- third    share,  and    one-third    of  seven  other 
mouzas.     On  the  18th  December  1877,  Futteh  Bahadur  executed  a  similar 
mortgage  of  another  one-third  share  of  Ranipore  and  of  the  same  one- [30] 
third  of  Jugdispore  to  Jagarnath  Singh  (the  third  respondent),  and  another 
person    named    Baijnath    Singh,   to   secure    repayment   in   one    year   of 
Rs.  7,000  with  interest  at  3  per  cent,  per  mensem. 

In  1878  Velait  Ali  Khan  sued  Futteh  Bahadur  for  Rs.  47,964-7-1-12, 
principal  and  interest  due  on  his  mortgage.  On  the  20th  December  1878 
Futteh  Bahadur  filed  a  petition  stating  that  Rs.  4,645-3-2-8  had  been 
remitted  by  the  plaintiff  out  of  the  money  claimed,  on  condition  that  the 
petitioner  should  pay  the  whole  of  the  principal  amount,  with  costs,  and 
interest  at  the  rate  of  1  rupee  per  cent.,  on  the  20th  December  1879,  and 
praying  that,  according  to  this  admission  of  claim,  the  case  might  be  decreed 
in  favour  of  the  plaintiff,  allowing  the  mortgage  of  the  property  to  stand. 
And  on  the  same  day  the  Court  made  a  decree  in  accordance  with  this 
agreement.  Default  having  been  made  in  payment  of  the  money,  Velait  Ali 
Khan,  in  1880,  took  proceedings  for  execution  of  the  decree,  and  on  the 
9th  April  1880  the  Court  issued  an  order  for  attachment  of  the  right  and 
interest  of  the  judgment-debtor,  "confprising  "  the  one-third  of  Ranipore 
and  one-third  of  Jugdispore  "  mortgaged  in  bond  and  decree."  The  other 
mouzas  are  not  mentioned,  and  it  does  not  appear  that  anything  has  been 
done  in  respect  of  them.  The  attachment  was  made  on  the  20th  May  1880. 
In  the  meantime  Jugalkishwar,  who  seems  to  have  taken  the  place  of 
Baijnath  Singh  and  Jagarnath  Singh,  had,  on  the  2nd  April  1879,  obtained 
a  decree  against  Futteh  Bahadur  on  the  second  mortgage  bond,  in  execu- 
tion of  which,  on  the  13th  July  1880,  an  order  was  issued  to  attach  one- 
third  "  the  right  and  interest  of  the  debtor  "  out  of  the  entire  mouzah  of 
Jugdispore,  &c.,  and  one-third  "  the  right  and  interest  of  the  debtor  "  in 
mouza  Ranipore.  The  attachment  of  Jugdispore  was  made  on  the  6th, 
and  of  Ranipore  on  the  10th  August  1880. 

The  22nd  November  1880  was  appointed  for  the  sale  in  both  execu- 
tions. On  that  day  Futteh  Bahadur  petitioned  that  both  sales  should  be 
postponed.  In  the  case  of  Velait  Ali  Khan  the  sale  was  postponed  until 
the  15th  January  1881.  In  the  case  of  Jagarnath  Singh  no  order  was 
made,  and  the  sale  was  held  on  the  22nd  November.  The  notification  of 
sale  stated  that  the  property  to  be  sold  was  mortgaged  in  1875  to  Velait 
Ali  Khan.  • 

[31]  One  Ganga  Pershad .  who  was  at  that  time  in  the  service  of  Jagar- 
nath Singh  bid  Rs.  9,  one  or  two  other  persons  having  offered  less,  and 
there  being  no  higher  bid  he  was  declared  the  purchaser.  On  the  19th 
February  1881  Gunga  Pershad  executed  a  deed  of  sale  of  what  he  had 
purchased  to  Ram  Padurath  for  Rs.  100,  and  on  the  21st  February  he  pre- 
sented a  petition  to  the  Court  praying  that,  in  lieu  of  his  own  name,  the 
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1889       name  of  Ram  Padurath  might  be  entered,  and  the  sale  certificate    granted 

APRIL  6.     and  possession  delivered  to  him.     Accordingly,  on    the  24th  February,  it 

~    ;          was  ordered  that  possession  should  be  delivered   to    Ram  Padurath,   the 

certificated  auction- purchaser.     This  was  done  in  the  usual  form  on   the- 
"IL*    3rd  March  ;  but  there  never  was  any  actual  change  of  possession,   Futteh 
17  Q   23     Bahadur  remaining  in  possession  all  the  time. 

(P  C.)=  According  to   the   evidence  of  Gunga    Pershad,  Futteh  Bahadur  was 

16  V^ri  1?9=  the  real  purchaser,  Ram  Padurath's  name  being   used  by    him.     The  first 

13249=5UI>    Court  considered  that  Ram  Padurath  must  be  held  to  be  the  real  purchaser, 

Sar.  P.C.J.    but  the  High  Court,  on  the  appeal,  did  not  agree  in  this,    and  held  that 

364.          Ram  Padurath  was  a  benamidav  for  Futteh  Bahadur.  Their  Lordships  agree 

in  this  with  the  High  Court,  which  properly  remarked  that  Ram  Padurath 

had  not  ventured  to  come  in  to  the    witness-box  to  say  that   it  was  really  a 

purchase  by  him  on  his  own  account. 

The  sale  in  execution  of  Velait  Ali  Khan's  decree,  which  decree  it 
has  been  stated  was  made  by  consent  upon  his  agreeing  to  relinquish 
part  of  his  claim  and  give  time  for  payment  of  the  remainder,  took  place 
on  the  15th  January  1881.  At  that  sale  the  appellant  became  the  pur- 
chaser  of  the  share  of  Ranipore  for  Rs.  12,000,  and  of  the  share  of  Judis- 
pore,  &c.,  for  Rs.  36,000 ;  the  sum  to  be  realized  by  the  execution  being 
Rs.  61,265-6  pies,  and  there  was  consequently  not  sufficient  to  satisfy  the 
sum  due  on  mortgage  by  upwards  of  Rs.  13,000.  The  sale  was  confirmed 
by  an  order,  dated  the  28th  March  1881,  and  on  the  12th  September  1881 
the  bailiff  of  the  Court  was  ordered  to  put  the  appellant,  being  the  certi- 
ficated auction. purchaser,  in  possession  of  the  properties.  On  the  25th 
October  1881  the  nazir  reported  that  he  had  given  formal  possession,  but 
the  appellant  was  unable  to  obtain  actual  possession,  and  on  the  9th 
October  1882  he  instituted  the  present  suit,  and  claimed  a  decree  for 
possession  of  [32]  the  share  of  Jugdispore,  &c.,  or  if  that  was  not  granted, 
a  decree  for  Rs.  36,000  and  interest  thereon,  to  be  recovered  from  the  dis- 
puted property.  He  also  claimed  a  similar  decree  in  respect  of  the  share 
of  Ranipore,  but  there  is  no  question  in  this  appeal  about  that  property, 
he  having  obtained  a  decree  for  possession  of  it. 

The  Subordinate  Judge,  acting  on  his  finding  that  Ram  Padurath  was 
the  purchaser,  ordered  that  if  he  did  not  pay  Rs.  36,000  with  interest  up 
to  the  3rd  of  April  1881,  the  plaintiff  should  have  power  to  put  up  to 
sale  the  third  share  of  Jugdispore,  &c.,  for  the  realization  of  that  amount, 
and  also  that  it  might  be  recovered  from  his  personal  property.  Ram 
Padurath  appealed  to  the  High  Court,  which  held  that  the  decree  could 
not  be  made  against  him,  a  mere  benamidar  for  the  original  mortgagor, 
and  that  a  decree  should  be  made,  giving  the  plaintiff  "  the  benefit  of  that 
to  which  he  is  entitled,  namely,  his  mortgage  lien,"  and  they  directed  an 
enquiry  as  to  how  much  of  the  mortgage  was  properly  chargeable  upon 
that  portion  of  the  property  which  formed  the  subject  of  that  appeal,  and 
directed  that  so  much  of  the  mortgage-debt  might  be  realized  by  the  sale 
of  that  property. 

This  direction  and  the  enquiry  ijpon  which  it  is  consequent  seem  to 
be  founded  on  some  misapprehension.  The  High  Court  treat  the  appeal- 
lant  as  mortgagee  in  respect  of  his  purchase,  and  at  the  same  time  refuse 
to  give  him  a  charge  for  the  full  amount  of  his  purchase-money.  As 
between  the  appellant  and  the  other  parties  to  the  suit  there  can  be  no 
ground  for  apportioning  the  original  mortgage-debt  in  the  manner 
proposed . 
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A  question  of  general  importance  on  the  law  relating  to  Indian 
mortgages,  and  one  on  which  the  Courts  in  India  are  not  altogether  agreed, 
was  raised  by  the  learned  counsel  for  the  appellant  in  the  course  of  his 
argument.  Their  Lordships,  however,  do  not  think  it  necessary  to  go 
into  any  general  question.  In  their  view  the  decision  of  the  present 
case  must  depend  on  its  own  special  and  peculiar  circumstances. 

Upon  the  facts  which  have  been  stated,  they  are  of  opinion  that  it 
would  be  contrary  to  equity  to  allow  Futteh  Bahadur  to  set  up  against  the 
title  of  the  appellant  any  right  to  possession  [33]  as  acquired  by  his 
purchase  from  Gunga  Pershad.  The  sale  to  the  appellant  was  in  the 
execution  of  a  decree  which  was  made  to  give  effect  to  a  compromise 
between  the  mortgagor  and  the  mortgagee.  He  undoubtedly  acquired  by 
his  purchase  a  right  to  possession  against  the  mortgagor,  and  the  mortgagor 
ought  not  to  be  allowed  to  defeat  that  by  having  purchased  the  interest 
which  was  sold  in  execution  of  the  decree  upon  the  second  mortgage. 

The  High  Court,  instead  of  varying  the  decree  of  the  lower  Court  in 
the  manner  it  has  done,  should,  in  their  Lordships'  opinion,  have  varied  it 
by  decreeing  possession  of  the  share  of  Jugdispore,  &c.,  as  there  described, 
in  the  same  manner  as  possession  of  the  share  of  Ranipore  is  decreed,  with 
the  like  order  as  to  mesne  profits  and  costs. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  order  the  decree 
of  the  High  Court  to  be  varied  accordingly.  The  respondent,  Futteh  Baha- 
dur, will  pay  the  costs  of  this  appeal. 

Decree  varied. 

Solicitors  for  the  appellant  :  Messrs.  T.  L.  Wilson  and  Co. 
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APPELLATE  CIVIL. 

Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice, 
and  Mr.  Justice  Baner/ee. 

JASODA  KOER  (Plaintiff)  v.  SHEO  PERSHAD  SINGH  AND  OTHRRS 
(Defendants).*      [21st  February,  1889.] 

Hindu  Law — Survivorship — Mitakshara  Law — Limitation   Act  (XV  of  1877).  sch.  ii, 
arts.  127.  144. 

The  principle  of   survivorship    under    Mitakshara  Law    is    limited    in  two  des- 
criptions of  property)  viz,  : — 

(1)  That  which   taken   as  unobstructed    heritage,    and    property   acquiied   by 
means  of  it  ;  and 

(2)  That  which  forms  the  joint  property  of  re-united  co-parceners. 

Property  inherited  by  brothers  from  their  maternal  grandfather  is  not  of  those 
descriptions. 

[Overruled,  25  M.  678  (P.O.)  ;  4  Bom.  L.  R.  657  =  7  C.W.N.  1=  29  I,A.  156=12  M  L  J 
299=8    S  r.    P.C.J.  286  ;  F.,  20    M.    207(217.    218);    L.B.  R.  (1898— 1900)    559 
(561)  ;    Appl..   19  M.  7     (72)  ;  Cons.,   13   C  P.L.R.    113  (119)  ;  R.,  27  M.  300  (305) 
=  13    MLJ.    398(403);    33  M.  165  (l66)  =  3    Ind.  Cas.  741=  19    M.LJ    719(723) 
=  6  M.L.T.  266  ;  6  C.L.J.  196  (207).] 


*  Appeal   from    Original    Decree   No,  226    of    1887.   against   the   decree   of   Baboo 
Nilmoni  Das.  Subordinate  Judge  of  Patna.  dated  the  14th  of  May  1887. 
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was    barred    by    limitation  ; 
a   joint    Mitakshara   family, 


SUIT  for  a  declaration  of  title  to  certain  properties. 

[34]  The  plaintiff  claimed  the  property  in  dispute,  as  having  belong- 
ed originally  to  one  Bakhori  Singh,  and  as  having  passed,  by  inheritance, 
to  his  daughter's  sons,  Kasi  Prasad  and  Sheo  Das  Narain,  her  father  and 
uncle,  respectively.  She  alleged  that  her  father  died  in  1861,  leaving  him 
surviving  a  widow  and  herself  his  only  daughter  ;  and  that,  after  her 
father's  death  and  her  mother's,  which  latter  happened  in  1864,  she  was 
brought  up  by  Inderjoti  Koer,  the  wife  of  her  uncle  Sheo  Das  Narain,  who 
had  no  children  ;  that  Sheo  Das  Narain,  who  died  in  1869,  made  a  will 
leaving  his  property  to  his  wife,  and,  after  her  death,  to  the  plaintiff;  that 
her  marriage  expenses  were  defrayed  by  Inderjoti  out  of  the  profits  of  the 
property  left  by  her  father  and  uncle  ;  and  that  since  the  death  of  Inder- 
joti, which  happened  in  1885,  she  had  held  possession  of  the  properties  in 
dispute  ;  but  that  a  cloud  had  been  thrown  upon  her  title  by  the  grant  of 
a  certificate  under  Act  XXVII  of  1860  to  the  defendant  to  collect  the 
debts  due  to  Inderjoti,  and  she,  therefore,  brought  this  suit  to  have  it 
declared  that  she  was  entitled  to  one-half  of  the  properties  in  dispute  as 
heiress  of  her  father,  and  to  the  other  half  as  legatee  under  the  will  of 
her  uncle. 

The  defendants  contended  that   the    suit 
that  Kasi  Nath  and  Sheo  Das  having  formed 

Kasi  Prasad's  interest  in  these  properties  passed  to  Sheo  Das  to  the 
exclusion  of  his  widow  and  his  daughter  ;  and  he  also  denied  the  genuine- 
ness of  the  will. 

The  Subordinate  Judge  found  that  the  will  was  a  forgery  ;  that  Kasi 
Nath  and  Sheo  Prasad  were  members  of  a  joint  Hindu  family  ;  that  the 
incidents  of  a  joint  ancestral  property  attached  to  the  property  in  dispute  ; 
that,  therefore  on  the  death  of  Kasi  Nath,  the  property  passed  by  survi- 
vorship to  Sheo  Das  Narain  ;  and  that  there  being  no  evidence  of  the 
plaintiff  having  been  in  possession  of  the  property  in  dispute  for  upwards 
of  twelve  years,  the  suit  was  barred. 

The  plaintiff  appealed  to  the  High  Court  on  the  following  grounds  ; 
(1)  that  the  will  was  genuine  ;  (2)  that  the  suit  was  not  barred  ;  and 
(3)  that  the  properties  in  dispute  having  been  [35]  inherited  by 
Kasi  Prasad  and  Sheo  Das  from  their  maternal  grandfather,  Kasi 
Prasad's  share  passed  by  the  ordinary  law  of  inheritance,  to  his  widow, 
and,  after  his  death,  to  ths  plaintiff,  the  principle  of  survivorship  not 
applying  to  such  property. 

The  third  ground    of  appeal  was  the  only  one  material  to   this  report. 

Mr.  Twiddle  and  Baboo  Mohesh  Chunder  Chowdhry,  for  the 
appellant. 

Babu  Hem  Chunder  Banerjee,  Babu  Rash  Behari  Ghose,  and  Babu 
Mohan  Chaund  Mitter,  fcr  the  respondents. 

The  material  portion  of  the  judgment  of  the  Court  (PETHERAM,  C.J., 
and  BANERJEE,  J.)  after  their  Lordships  had  found  on  the  evidence  that 
the  will  was  genuine  and  that  the  suit  was  not  barred  by  limitation,  was 
as  follows : — 

JUDGMENT. 

We  come  now  to  the  third  question,  viz.,  whether  Kasi  Prasad's 
interest  in  the  property  in  dispute  passed  by  inheritance  to  his  widow 
and  hns  daughter,  or  lapsed  by  survivorship  to  his  brother  Sheo  Das. 
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Upon  this  question  also,  we  think  the  decision  of  the  Court  below  is  wrong. 
We  are  bound  to  say  that  the  question  is  not  altogether  free  from  doubt 
or  difficulty.  But  we  think  from  an  examination  of  the  authorities 
the  following  propositions  may  be  deduced  as  correct,  namely  (1)  that  the 
principle  of  surviorship  applies  only  to  those  descriptions  of  joint-property 
in  which  the  right  of  co-owners  arises  by  birth,  or  which  form  the  property 
of  re-united  co-parceners  under  special  texts  of  the  Mitakshara  Law,  or 
which  are  accretions  to  either  of  these  two  ;  and  (2)  that  the  property 
inherited  by  brothers  from  their  maternal  grandfather  is  not  of  any  of 
these  descriptions.  According  to  the  rule  laid  down  by  the  Privy  Council 
in  Katama  Nachiar  v.  The  Raja  of  Shivaganga  (1)  and  Chowdhury 
Chintamun  v.  Nowluckho  Konwari  (2),  the  rule  of  succession  applicable  to 
any  case  depends  upon  the  nature  of  the  property  and  not  upon  the  status 
of  the  family.  And  though  some  of  the  observatious  made  in  those  cases 
and  specially  the  proposition  therein  laid  down  that  joint-property  follows 
the  principle  of  survivorship  might  apparently  be  construed  in  favour 
[36]  of  the  respondent's  ccntention,  it  should  be  borne  in  mind  that  their 
Lordships  in  those  cases  had  only  to  distinguish  between  joint  property 
and  separate  property,  and  were  not  called  upon  to  distinguish  between 
different  descriptions  of  joint  property.  One  thing,  however,  is  clear  from 
the  Shivaganga  case  (1),  namely,  that  text  of  the  Mitakshara,  limiting 
the  widow's  succession,  is  to  be  regarded  "  as  a  qualification  of  the  larger 
and  more  general  proposition  in  favour  of  widows  ;  and  consequently,  in 
construing  it  we  have  to  consider  what  are  the  limits  of  the  qualification 
rather  than  what  are  the  limits  of  the  right.  "  Construing  the  Mitakshara 
in  the  light  of  these  remarks,  we  find  the  first  of  the  above  two  proposi- 
tions clearly  established.  After  noticing  the  conflicting  texts  relating  to 
the  widow's  succession  and  the  various  reconciliations  proposed  by 
different  writers,  the  author  of  the  Mitakshara  sums  up  his  own  opinion 
thus  :  "  Therefore  the  right  interpretation  is  this :  when  a  man  who 
was  separate  from  his  co-heirs  and  not  re-united  with  them,  dies 
leaving  no  male  issue,  his  widow  (if  chaste)  takes  the  estate  in  the  first 
instance,  for  partition  had  been  premised,  and  re-union  will  be 
subsequently  considered"  (Mitakshara,  II,  i,  30).  What  the  author 
means  in  other  words  is  this,  that  the  widow  succeeds  to  all  descriptions 
of  property  except  those  which  from  the  subject  of  partition  in  Chap.  I, 
and  also  those  which  form  the  subject  of  re-union  in  Chap.  II,  s.  ix. 
Leaving  this  last  description  out  of  consideration,  as  no  question  of 
re-union  arises  in  this  case,  let  us  see  of  what  descriptions  of  property 

Chap.    I  of  the   Mitakshara.     From    an    exa- 
will    be    seen    that    they   are   evidently    the 
property,    in    which   the   rights   of  sons   and 
And    it   accords   with   reason   and   common 
property  should   be  by   survivorship.     As 
in    Appoviev    v.   Rama   Subba    Aiyan    (3), 


partition  is   provided  for  in 
mination    of    Chap.     I    it 
grandfather's   and    father's 
grandsons   arise    by    birth, 
sense   that  succession  to    such 
the    Privy   Council    point   out 


and  Sir  Barnes  Peacock  observes  in  Sadaburt  Pevshad  Salioo  v. 
Foolbash  Koer  (4),  no  co-owner  of  such  property  can,  at  any  time 
before  partition,  say  what  the  extent  of  his  share  is,  his  share 
being  subject  to  variation  by  successive  births  of  other  co-[37] 
owners.  And  if  the  right  is  undefined  at  its  inception  and  unas- 
certained until  partition,  it  is  most  natural,  as  it  is  most  convenient,  that 
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(1)  9M.I.A.  539. 
(3)  11  M.I. A.  75. 


(2)  2  I. A.  263. 
(4)  3  B.L.R.  F.B. 
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it  should  lapse  by  death  to  the  surviving  co-owners  instead  of  passing  to 
the  heirs  of  the  deceased.  The  same  considerations  do  not  apply  to  pro- 
perty taken  by  several  persons  jointly  under  the  ordinary  law  of  inherit- 
ance. Here  their  shares  are  denned  from  the  beginning  and  are  not 
subject  to  any  variation  by  the  subsequent  birth  of  any  co-heir.  In  illus- 
tration of  this,  we  may  contrast  the  rule  given  in  the  Mitakshara,  Chap.  II, 
s.  iv,  paras.  8,  9,  as  to  succession  to  property  inherited  jointly  by  several 
brothers,  with  the  rule  laid  down  in  Debt  Pershad  v.  Thakur  Dial  (1), 
and  followed  in  Bhimul  Doss  v.  Choonee  Lall  (2),  regarding  unob- 
structed heritage,  or  estate  in  which  the  rights  of  the  co-owners  arose  by 
birth. 

The  same  view,  namely,  that  the  exclusion  of  the  widow  from  joint- 
property  is  based  upon  the  ground  of  her  husband  having  no  specific 
share,  is  supported  by  the  Viramitrodaya.  Upon  the  question  of  the 
widow's  exclusion  the  author  of  that  treatise  remarks  :  "  There  is  not, 
however,  conflict  with  any  reason,  for  there  is  no  reason  against 
it ;  but  rather  there  is  a  reason  in  support  of  ,it.  Since  when  the  husband 
dies  unseparated  he  had  no  (specific)  share  at  all,  then  what  will  the  wife 
take  ?"  (G.  C.  Sarkar's  Translation,  p.  164).  Now  can  the  same  thing  be 
said  in  the  present  case  ?  Can  it  be  said  that  Kasi  Prasad  took  no  de- 
finite share  in  his  maternal  grandfather's  estate,  when  the  law  is  that  the 
daughter's  sons  inherit  per  capita  (see  Mayne's  Hindu  Law,  4th  Ed., 
§  519) ;  and  when  the  fact  of  Kasi  Prasad  and  Sheo  Das  taking  a  joint 
estate  was  a  mere  accident,  seeing  that  a  man's  estate  may  pass  to  his 
grandsons  by  different  daughters  who  belong  to  different  families. 

The  second  of  the  two  propositions  enumerated  above,  follows,  we 
think,  clearly  from  the  Mitakshara,  Chap.  I,  sec.  i,  para.  3  (where  un- 
obstructed heritage  is  defined),  and  para.  27  (where  the  author  states  his 
conclusion),  and  also  from  Chap.  I,  s.  iv.  As  to  Chap.  1,  s.  i,  para.  27, 
we  would  only  observe  that  there  is  an  inaccuracy  in  Colebrooke's 
Translation,  which  may  raise  doubts  [38]  upon  the  present  question. 
What  is  translated  ancestral  is  in  the  original,  paitamaha,  that  is,  grand- 
father's or  belonging  to  the  grandfather.  The  view  that  right  by  birth  arises 
only  with  regard  to  what  is  called  unobstructed  heritage,  that  is,  the 
property  of  the  father,  the  grandfather,  and  (perhaps  also)  the  great-grand- 
father, is  in  accord  with  the  opinions  of  West  and  Buhler  (Digest,  2nd 
Ed.,  p.  323)  and  Mayne's  Hindu  Law  (4th  Ed.,  §  251),  and  has  been 
accepted  as  correct  by  Sir  Richard  Couch  in  Nund  Coomar  Lall  v.  Nazee- 
oodeen  Hossein  (3).  This  case,  it  was  contended,  has  been  overruled  by 
the  Privy  Council  in  Muttayan  v.  Zemindar  of  Sivagiri  (4).  But  this 
contention  is  not  right.  The  Judicial  Committee  have  reserved  their 
opinion  upon  the  question,  and  have  simply  held  that  property  inherited 
from  the  maternal  grandfather  was  not  self-acquired  property.  But 
though  not  self-acquired  property,  it  does  not  become  ancestral  property 
of  that  description  in  which  the  sons  acquire  a  right  by  birth. 

The  only  case  in  which  the  question  now  before  us  was  raised  is  the 
case  of  Gopala  Sami  v.  Chinna  Sami  (5).  In  that  case  the  learned  Judges 
were  of  opinion  that  there  was  great  force  in  the  contention  that  the 
principle  of  survivorship  did  not  apply  to  property  inherited  jointly  by 
daughters'  sons,  and  they  gave  effect  to  that  principle  only  upon  the 
ground  that  the  property  had  been  so  dealt  with  as  to  subject  it  to  that 


(1)  1  A.  105.  see  in  particular  pp.  111-113. 
(3)  10B.L:R.  183=18  W.R.  477. 
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incident,  a  ground  which  is  wholly  inapplicable  to  this  case,  as  Kasi 
Prasad  and  Sheo  Das  had  no  opportunity  of  dealing  with  the  property  in 
dispute  the  same  not  having  been  actually  recovered  until  after  their 
death. 

Upon  the  whole,  we  think,  it  is  in  accordance  with  the  letter  as  well 
as  with  the  spirit  of  the  Mitakshara  Law  to  hold  that  the  principle  of 
survivorship  is  limited  to  two  descriptions  of  property,  namely,  (1)  what 
of  taken  as  unobstructed  heritage  and  property  acquired  by  means 
is  it,  and  (2)  what  forms  the  joint  property  of  re-united  co-parceners  ; 
and  that  property  obtained  in  the  ordinary  course  of "  inheritance  is  not 
subject  to  that  incident.  We  therefore  hold  that  the  interest  of  Kasi 
Prasad  in  [39]  the  estate,  which  he  and  his  brother  inherited  from  their 
maternal  grandfather,  passed,  on  Kasi  Prasad's  death,  to  his  widow,  and, 
after  her  death,  it  has  passed  to  the  plaintiff;  and  we  accordingly  direct 
that  the  decree  of  the  Court  below  be  varied,  and  the  plaintiff's  suit  decreed 
as  regards  an  undivided  moiety  of  the  property  in  dispute  with  costs  in 
proportion  in  both  Courts. 
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Appeal  allowed  in  part. 


17  C.  39. 

APPELLATE  CIVIL. 

Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice, 
and  Mr.  Justice  Gordon. 


INDIA  GENERAL  STEAM  NAVIGATION  COMPANY  (Defendants) 
v.  JOYKRISTO  SHAHA  AND  OTHERS  (Plaintiffs).*      [14th  June,  1889.] 

Carriers  Act  (III  of  1865),   ss.  6,  8 — Negligence — Accident,    Loss    by — Special    con- 
tract— Divisibility  of  contract. 

A  flat  belonging  to  the  defendants,  carrying  goods  belonging  to  the  plaintiff, 
was  lost  by  coming  into  contact  with  a  snag  in  the  bed  of  a  certain  river,  thr 
existence  of  which  snag  could  not  have  been  ascertained  by  any  precautions  on 
the  part  of  the  defendants. 

The  goods  were  received  for  carriage  by  the  defendants  under  conditions 
printed  on  the  back  of  "  forwarding  note  "  signed  by  the  plaintiff.  By  one  of 
such  conditions  the  defendants  protected  themselves  from  liability  against  accid- 
ent of  certain  particular  kinds,  and  "from  any  accident,  loss,  or  damage  resulting 
from  negligence,  &c." 

Held,  that  the  loss  was  not  occasioned  by  the  negligence  of  the  defendants  ; 
that  the  forwarding  note  "  was  a  special  contract  "  within  the  meaning  of  the 
Carriers  Act ;  that  the  clause  purporting  to  protect  the  defendants  from  negli- 
gence was  bad  as  being  in  contravention  of  the  Carriers  Act ;  but  that,  never- 
theless, the  contract  was  not  thereby  rendered  wholly  bad,  but  was  divisible, 
being  good  so  far  as  it  provided  that  the  defendants  were  not  to  be  liable  for  loss 
by  accident,  but  bad  so  far  as  it  provided  that  they  should  not  be  liable  for 
negligence. 

THIS  was  a  suit  brought  by  the  plaintiffs,  who  were  merchants  carry- 
ing on  business  at  Calcutta  and  Dacca,  against  the  defendant  Company  to 
recover  the  value  of  goods  made  over  to  the  defendants  for  carriage  from 
Calcutta  to  Dacca  on  their  flat  the  Bhyrub. 

*  Appeal  from  Original  Decree  No.  146  of  1888,  against  the  decree  of  Baboo 
Anund  Kumar  Surbadhikari,  Subordinate  Judge  of  Dacca,  dated  the  23rd  of  January 
1888. 
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1889  The  goods  in  question  were  shipped  in  May  1886  and  were  made  deli- 

JUNE  14.      verable   to   the    plaintiffs'  son    at   Dacca.     On  the  journey  up,  the  Bhyrub 
struck  on  a  snag  in  going  round  a  bend   in   the   river    [$0]    Chili   Chang 
'EL"      Pijang,  and  was  wrecked,  all  the  goods  on  board  her  being  lost  or  so  dam- 
LATI        aged  as  to  be  valueless.     The  defence  to  the  suit  was  that  the  flat  was  lost 
Iv    '      without   negligence   on   the    part   of  the  Company,  and  that  the  defendant 
17  C.  39.    Company  was  protected  from  liability  by  special  contract  in  a  forwarding 
note,  on  the  back  of  which  were  printed  the  conditions  under  which  goods 
were  received  and  carried    by   the   defendant   Company.     This   note    was 
signed   by   the   shipper.     Paragraph  6  of  these  conditions  was  as  follows  : 
"  The  company  will  not  be  liable  for  any  loss  or  damage,  non-delivery,  or 
short   delivery   occasioned    by    the  act  of  God,  dacoity,  piracy,  destruction, 
or  damage  by  fire,  or  vermin,  leakage,  and  breakage,  or  rust  or  deteriora- 
tions of  perishable  goods,  accidents  of  and  from  machinery  or  ship  tackle, 
boilers,  steam,  risks  of  separation  of  the  cargo   vessels   from   the   steamer, 
stress   of    weather,   want  of  water  in  the  rivers  or  the  difficulties  or  casual- 
ties of  navigation,  or  any  danger  or  accident  of  the  rivers,  or  navigation  of 
whatever  nature  or  kind  soever,  or  any  accident,  loss,  or  damage  resulting 
from    any   act,    negligence,  or  default  of  the  master  mariners  or  other  ser- 
vants of  the  Company  in  navigation  the  vessel,  etc.,  etc.  " 

The  Subordinate  Judge  found  that  the  goods  were  lost  by  the  negligence 
of  the  defendant  Company,  and  that  the  conditions  set  out  in  para.  6  of 
the  forwarding  note  were  unreasonable  and  contrary  to  public  policy;  that 
the  document  was  not  a  special  contract  within  the  meaning  of  the  Carriers 
Act;  and  that  there  being  no  special  contract  between  the  parties,  the 
duties  and  liabilities  of  the  defendant  Company  were  to  be  regulated  by  the 
English  Common  Law,  and  the  Company  considered  as  insurers  of  goods 
against  all  risks,  except  the  act  of  God  and  the  Queen's  enemies  ;  that  the 
accident  not  falling  within  either  of  these  exceptions,  the  defendants  were 
liable,  and  he  therefore  gave  the  plaintiffs  a  decree  for  Rs.  3,505. 

The  defendants  appealed  to  the  High  Court. 

Mr.  Evans  and  Mr.  Henderson  (instructed  by  Mr.  Me  Nair),  for  the 
appellants. 

Baboo  Srinath  Dass,  Baboo  Rash  Behari  Ghose,  and  Baboo  Kuluda 
Kinker  Roy,  for  the  respondents. 

[41]  The  case  turned  upon  the  questions  whether  the  forwarding 
note  constituted  a  special  contract  within  the  meaning  of  the  Carriers  Act, 
and  whether  the  defendant  Company  were,  according  to  law,  entitled  to 
protect  themselves  by  special  contract  against  accidental  loss  or  injury  ; 
the  Court  finding  that  the  loss  of  the  goods  had  not  been  caused  by  negli- 
gence on  the  part  of  the  defendant  Company. 

Mr.  Evans  contended  on  these  points,  that,  under  s.  6  of  the  Carriers 
Act,  the  Company  might  limit  their  liability  by  special  contract,  citing 
Peek  v.  Directors  of  the  North  Staffordshire  Railway  Company  (1)  as  to 
the  meaning  of  a  special  contract ;  and  Zunz  v.  South  Eastern  Railway 
Compuny  (2),  Moothora  Kant  Shaw  v.  India  General  Steam  Navigation 
Company  (3),  and  referring  to  Ashendon  v.  London-Brighton  Railway  Com- 
pany (4),  Rooth  v.  North  Eastern  Railway  Company  (5),  Henderson  v. 
Stevenson  (6),  Manchester-Sheffield  and  Lincolnshine  Railway  Company  v. 
Brown  (7),  Poonoo  Bibee  v.  Fyez  Buksh  (8),  Price  v.  Green  (9),  as  to  the 
divisibility  of  the  liability  clause. 

(I)  13  H  L.C.  473.  (2)  L.R.  4  Q.B.  539.  (3)  10  C.  166. 

4)  L  R    5  Exch.  D.  190.     (5)  L.R.  2  Exch.  D.  173.         (6)  L.R.  2  H.L.    Sch.  470. 
(7)  L'.R.'  8  App.  Cas.  703.  (8)  15  B.L.R.  App.  5.  (9)  16  M.  &  W.  346. 
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Baboo  Srinath  Dass,  for  the  respondents.  1889 

JUDGMENT.  JUNEH. 

The   judgment   of   the   Court     (PETHERAM,   C.J.,     and   GORDON,   J.)      APPEL- 
was  delivered  by  LATE 

PETHERAM,    C.J. — This    was  a   suit  which  was  brought  by  the  plaint-      CIVIL. 
iffs  against  the    India   General    Steam    Navigation   Company  to   recover     n~r~za 
the   value    of    goods    which    were   entrusted    by   the  plaintiffs  to  them  for 
carriage.     The    defendants   are   carriers    of   goods    between  Calcutta  and 
various  parts  of  the  country  by  means  of  flats   towed   by    steamers,    which 
proceed    up    the    rivers    in    the   country.     The  plaintiffs   are  merchants 
carrying  on  business  at  Calcutta    and    at    Dacca,   and   the    business   to   a 
great   extent   consists   in    the   purchase   of   goods   in  the  Calcutta  market 
and  sending  them  up  from  Calcutta  to  Pacca  by  means  of   these    flats   for 
sale  in  their  shop  there. 

[4,2]  The  owner  of  the  plaintiffs'  business  is  a  person  of  the  name  of 
Joykristo  Shaha,  and  he  has  two  sons,  who  assist  him  in  his  business, 
one  of  them  being  at  Dacca  and  the  other  at  Calcutta,  and  it  is  the  busi- 
ness of  the  man  at  Calcutta  to  purchase  goods  and  forward  them  to  his 
brother  at  Dacca,  whose  business  is  to  sell  them  there. 

The  defendants  are  common  carriers  within  the  meaning  of  the  Indian 
Carriers  (Act  III  of  1865),  and  the  defence  which  they  set  up  to  the 
action  is  that  these  goods  were  lost  by  the  loss  of  the  flats  without  any 
negligence  on  their  part,  and  that  they  are  protected  from  liability  by  the 
special  contract  which  they  make  with  their  customers,  and  which  they 
made  with  the  plaintiffs  in  this  case. 

The  first  question  that  was  tried  in  this  case  was  whether  the  goods 
were,  in  fact,  lost  by  the  negligence  of  the  defendants  and  the  learned 
Subordinate  Judge  who  tried  the  case  has  found  that  the  defendants  were 
negligent  in  the  performance  of  their  duty  as  carriers,  and  that  the  goods 
were  lost  by  such  negligence.  In  that  finding  we  are  unable  to  concur, 
and  the  learned  pleader  who  argued  the  case  for  the  plaintiffs  did  not 
attempt  to  support  it,  because  upon  the  evidence  which  was  adduced  in 
this  case  there  is  nothing  whatever  to  show  any  negligence  on  the  part  of 
the  defendants,  or  to  show  that  in  this  case  every  care  was  not  taken  by 
them. 

The  flat  in  which  the  goods  in  question  were  being  carried  was  lost 
by  coming  in  contact  with  a  snag  in  the  bed  of  the  river,  the  existence  of 
which  could  not  be  ascertained  by  any  precautions  on  the  part  of  the 
defendants  ;  and  that  being  the  case,  the  case  comes  within  the  class  of  cases 
in  which  accidents  have  been  caused  by  hidden  defects  in  machinery,  and 
in  which  consequently  the  loss  has  been  held  to  be  due  to  accident  and 
not  to  neglience  in  any  sense.  We  find,  therefore,  as  a  fact,  that  the 
loss  here  was  not  caused  by  any  negligence  on  the  part  of  the  defendants. 

That  being  the  case,  the  question  then  arises,  whether  the  defendants 
were,  according  to  the  law,  entitled  to  protect  themselves  by  special  con- 
tract against  accidental  loss  or  injury. 

The  Carriers  Act,  s.  6,  provides  that  under  certain  circumstances  [4,3] 
carriers  may  limit  their  liability  by  special  contracts.  The  way  in  which  • 
the  defendants  carry  on  their  business  is  this  :  when  goods  are  received  by 
them  they  obtain  from  their  customer  a  forwarding  note  which  is  signed 
by  the  customer,  and  by  the  terms  of  the  note  the  customer  delivers  over 
to  them  the  goods  subject  to  the  condition  that  they  are  not  to  be  held 
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1889  liable  for  accidents,  and  next,  that  they  are  not  to  be  held  liable  for 
JUNE  14.  negligence  ;  and  the  first  question  is  whether  this  is  a  special  contract 
within  the  meaning  of  the  Indian  Carriers  Act. 

It  has  been  contended  here  with  great  force,  that  the  special  con- 
tract under  that  Act  must  mean  a  contract  for  some  different  consideration 
than  the  mere  agreement  by  the  carriers  to  carry  the  goods  ;  it  must  mean 
17  C.  39.  that  the  customer  has  the  option  of  different  rates  or  some  new  arrange- 
ment making  a  different  contract. 

The  case  of  Peek  v.  North  Staffordshire  Railway  Company  (1)  shows 
that  it  has  been  established  for  many  years  in  England  that  a  special 
contract  under  such  circumstances  means  a  special  arrangement  by  the 
carrier  with  his  customer  for  the  carriage  of  his  goods  ;  and  that  such 
arrangement  will  be  binding  on  the  customer  notwithstanding  the  fact 
that  he  does  not  get  any  advantage  beyond  getting  his  goods  carried, 
provided  the  terms  of  the  special  arrangement  or  contract  are  reasonable  ; 
and  the  reason  for  that  seems  to  be  this,  that  although  the  carriers  are 
common  carriers  and  as  such  bound  to  take  and  carry  the  goods  with  the 
liability  of  common  carriers,  they  do  not  carry  them  as  common  carriers 
when  they  are  delivered  to  them  without  tender  of  their  reasonable  charges 
for  their  carriage,  but  under  a  new  arrangement  or  contract  which  they 
make  with  their  customers. 

Under  these  circumstances,  we  think  that  this  was  a  special  contract 
within  the  meaning  of  the  Act,  and  that  therefore  the  defendants  were  not 
liable  for  loss  not  caused  by  the  negligence  of  their  servants,  and  the  only 
question  which  is  left  is,  whether  this  contract  is  so  divisible  that  it  is  a 
good  contract  to  protect  the  defendants  from  liability  from  accident 
notwithstanding  that  one  of  the  terms  of  it  is  that  they,  the  carriers,  will 
not  be  [44]  liable  for  negligence,  it  being  provided  by  s.  8  of  the  Indian 
Carriers  Act  that  such  a  contract  as  that  shall  not  be  binding  upon  the 
customer. 

Various  cases  have  been  cited,  and  especially  the  case  of  Ashendon 
v.  London  and  Brighton  South  Coast  Railway  Company  (2),  in  which  the 
Court  of  Exchequer  held  that  where  carriers  made  a  contract  with  their 
customers  that  they  would  not  be  liable  for  any  loss,  however  occasioned, 
such  a  contract  was  unwise,  and  was  unreasonable  and  bad,  and  could 
not  be  enforced  as  to  any  part  of  it ;  and  that  no  doubt  it  would  be  so,  be- 
cause the  contrect  by  a  carrier  not  to  be  liable  for  the  negligence  of  his 
servants  has  been  held  to  be  bad  in  England,  and  such  a  contract  would 
clearly  be  bad  in  this  country,  because  it  is  prohibited  by  the  terms  of  the 
Statute. 

But  in  this  particular  case  the  terms  are  distinct,  because  the  customer 
says,  in  effect,  to  the  carrier,  I  hand  you  my  goods  to  be  carried  on  the 
term  that  I  will  not  hold  you  liable  for  accidents  ;  and  then  in  another 
clause  he  goes  on  to  say,  and  further  I  will  not  hold  you  liable  for  negli- 
gence. The  two  things  are  totally  distinct,  and,  drawn  in  that  way,  we  do 
not  think  it  can  be  taken  to  be  so  indivisible  as  to  render  the  whole  of  it 
bad  by  reason  of  one  of  its  terms  being  so. 

Under  these  circumstances  we  think  that  the  contract  in  this  case 
was  a  special  contract  within  the  meaning  of  the  Indian  Carriers  Act ; 
that  it  was  a  divisible  contract,  so  that  one  portion  of  it  might  be  good  and 
•another  portion  bad  ;  and  that,  so  far  as  it  provided  that  the  defendants 


(1)  10H.L.C.  473, 


(2)  L.R.  5  Exch.  D.  190. 
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were  not  to  be  liable  for  loss  by  accidents,  it  was  a  good  contract  ;  and  1889 

we  think  that  the  Subordinate  Judge  was  wrong  in  decreeing  the  plaintiffs'  JUNE  14. 
suit,  and  this  appeal  must  be  decreed  and  the  suit  dismissed    with   costs  in 

all  the  Courts.  AppEL* 

LATE 

T.  A.  P.  Appeal  allowed.  CIVIL. 


17-C.  45. 
[45]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Pvinsep  and  MY.  Justice  Trevelyan. 


MOHIMA  CHUNDER  SHAHA  AND  OTHERS  (Plaintiffs')  v.  HAZARI 
PRAMANIK  AND  OTHERS  (Defendants}.*      [30th  April,  1889.] 

Bengal  Tenancy  Act  (VIII  of  1885),  s,  3,  els.  (3)  and  (5).  ss.  4  and  5,  els.  (2)  and 
(3) — Liability  to  ejectment  —  Non-occupancy  ryots — "  Rent  " — Payment  for 
"  use  and  occupation." 

The  defendants  were  cultivating  ryots  who  had  held  certain  land  under  Gover- 
ment,  but  not  for  a  period  sufficient  to  give  them  a  right  of  occupancy.  The 
plaintiffs  in  a  suit  against  the  Government  succeeded  in  proving  their  title  to 
the  land.  In  a  suit  to  eject  the  defendants  as  trespassers  inasmuch  as  they 
could  have  derived  no  title  from  Government  who  themselves  had  no  title,  and 
no  relationship  of  landlord  and  tenant  existed  between  them  and  the  plaintiffs 
who  had  not  recognized  their  right  to  cultivate  the  lands  :  Held  that,  under 
s  3.  els.  (3)  and  (5).  s.  4  and  s.  5,  els.  (2)  and  (3)  of  the  Bengal  Tenancy  Act,  the 
defendants  were  "  non-occupancy  ryots,"  and  therefore  not  liable  to  ejectment 
except  for  the  reasons  and  on  the  conditions  specified  in  that  Act  ;  and  no  such 
reasons  or  conditions  existed  in  this  case. 

Liability  to  pay  for  the  "  use  and  occupation  "  of  land  by  a  person  between 
whom  and  the  proprietor  of  such  land  there  exists  no  relationship  of  landlord 
and  tenant,  is  a  "  liability  to  pay  rent  "  within  the  meaning  of  s.  3,  c1,  (5)  of 
the  Bengal  Tenancy  Act. 

Clause  (3),  s,  5 'of  that  Act  is  intended  merely  to  define  the  position  of  a  ryot 
in  respect  to  a  proprietor  or  tenure-holder,  and  to  distinguish  him  from  what  is 
afterwards  described  as  an  under-royt. 

[Appr.,  20  C.  708  (712,  713)  ;  R.,  13  Ind,  Cas.  194  (196)  ;  19  C.L.J.  113.] 

THE  plaintiffs  sued  to  eject  the  defendants  from  and  recover  posses- 
sion of  eleven  pakhis  of  land  appertaining  to  the  estate  of  Char  Bantai, 
""of  which  they  stated  they  and  their  predecessors  had  been  for  many  years 
in  possession  as  proprietors.  The  plaintiffs  alleged  that  the  land  sued  for 
was  diluviated  by  the  river  in  1284,  and  subsequently  re-formed  on  the 
old  suit,  when  they  re-took  possession  of  it;  that  in  1286  the  Government 
and  other  zemindars  of  a  neighbouring  mouza  Haul  Bhanga  dispossessed 
them,  and  in  a  suit  brought  against  those  zemindars  for  a  declaration  of 
right  and  for  possession  the  plaintiffs  obtained  a  decree  and  got  posses- 
sion of  the  land  ;  and  that  they  had  repeatedly  asked  the  defendants  to  quit 
the  land,  but  they  had  refused  to  do  so. 

[46]  The  defendants  allaged  that  the  land  in  suit  appertained  not 
to  Char  Banti,  but  to  mouza  Haul  Bhanga,  and  that  they  had  acquired 
a  right  of  occupancy  in  the  land,  and  were  not  liable  to  ejectment. 

*  Appeal  from  Appellate  Decree.  No.  525  of  1888,  against  the  decree  of  G.  G.  Dey, 
Esq.,  Judge  of  Pubna  and  Bogra,  dated  14th  of  December  1887,  reversing  the  decree 
of  Baboo  Koylash  Chunder  Mozumdar,  Munsif  of  Serajgunge,  dated  the  25th  of  May 
1887. 
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The  Munsif  found  that  the  defendants  had  not  acquired  a  right  of 
occupancy,  and  were  liable  to  be  ejected.  He  therefore  gave  the  plaintiffs 
a  decree. 

The  Judge  also  found  that  the  defendants  had  not  proved  their 
acquisition  of  a  right  of  occupancy  ;  that  they  were  non-occupancy  ryots 
ard  not  mere  trespassers  ;  but  he  held  that  as  non-occupancy  ryots  they 
were  not  liable  to  be  ejected  except  under  s.  44  of  the  Bengal  Tenancy 
Act,  on  grounds  which  did  not  exist  in  the  present  case.  He  therefore 
reversed  the  decision  of  the  Munsif  and  dismissed  the  suit. 

The  plaintiffs  appealed  to  the  High  Court. 

The  grounds  of  appeal  were  mainly  that  the  Judge  had  erred  in  law 
in  holding  the  defendants  to  be  ''  non-occupancy  ryots,"  and  liable  only  to 
ejectment  on  the  grounds  set  forth  in  s.  44  of  the  Bengal  Tenancy  Act ; 
that  the  plaintiffs  not  having  admitted  the  defendants  as  their  tenants  by 
receipt  of  rent  or  otherwise  the  mere  fact  that  they  were  non-occupancy 
ryots  who  had  been  holding  under  persons  who  were  themselves  trespassers 
did  not  give  them  any  right  to  hold  as  against  the  plaintiffs  ;~and  that  it 
ought  to  have  been  held  that  the  defendants  were  trespassers,  and  as  such 
were  liable  to  be  ejected. 

Baboo  Umakali  Mukerjee,  for  the  appellants. 

Baboo  Upendra  Nath  Mitter,  for  the  respondents. 

The  judgment  of  the  Court  (PRINSEP  and  TREVELYAN,  JJ.)  was  as 
follows  : — 

JUDGMENT. 

The  defendants  are  cultivating  ryots,  who  were  placed  on  this  pro- 
perty by  the  Collector,  and  have  held  possession  for  many  years,  but  not 
for  a  sufficient  period  to  create  a  right  of  occupancy  ;  they  are  therefore 
of  the  class  termed  in  the  Bengal  Tenancy  Act  "  non-occupancy  royts.  " 
The  plaintiff  in  a  suit  against  Government  have  succeeded  in  proving 
their  title  to  the  land. 

The  matter  for  our  decision  is  whether  the  plaintiffs  are  entitled  to 
eject  the  defendants,  non-occupancy  royts,  as  having  no  right  to  hold  the 
lands  because  the  Government  from  whom  they  [47]  derived  their  title 
had  no  right  and  title  itself,  and  no  relationship  of  landlord  and  tenant  has 
ever  existed  between  the  plaintiff  and  defendants  by  recognition  of  their 
right  to  cultivate  by  receipt  of  rent. 

In  order  to  establish  the  right  of  defendants  as  non-occupancy  royts 
under  the  Bengal  Tenancy  Act  and  as  such  not  liable  to  ^ejectment  except 
under  its  special  provisions  (none  of  which  admittedly  apply  to  this  case) 
it  becomes  necessary  to  determine  whether  they  are  non-occupancy  ryots 
as  therein  defined. 

Section  5  (2)  declares  that  "  a  ryot  means  primarily  a  person  who 
has  acquired  a  right  to  hold  land  for  the  purpose  of  cultivating  it  by 
himself,  or  by  members  of  his  family,  or  by  hired  servants,  or  with  the 
aid  of  partners,  and  includes  also  the  successors  in  interest  of  persons 
who  have  acquired  such  a  right."  And  s.  4  specifies  non-occupancy  ryots 
as  one  of  the  classes  of  tenants  under  that  Act. 

A  "  tenant  means  a  person  who  holds  land  under  another  person,  and 
is,  or  but  for  a  special  contract  would  be,  liable  to  pay  rent  for  that  land 
to  that  person." — Section  3  (3). 

It  cannot  be  said  that  defendants,  though  not  under  actual  contract 
with  the  plaintiffs,  do  not  hold  land  under  them,  because  from  the  nature 
of  their  occupancy,  they  cannot  be  regarded  as  holding  independently  or 
adversely,  but  are  they  "liable  to  pay  rent  for  that  land"  to  the  plaintiffs  ? 
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They  would  clearly  be  liable  to  pay  for  use  and  occupation  of  the  land, 
but  would  that  fall  within  the  definition  of  rent  as  set  out  in  the  Act  ? 
"  Rent  means  whatever  is  lawfully  payable  or  deliverable  in  money  or 
kind  by  a  tenant  to  his  landlord  on  account  of  the  use  or  occupation  of 
the  land  held  by  the  tenant." — Section  3  (5). 

It  seems  to  us  that  under  these  definitions,  the  defendants  are  ryots, 
and,  therefore,  non-occupancy  ryots  within  the  terms  of  the  Bengal 
Tenancy  Act. 

It  is  next  contended  that  s.  5  (3),  which  declares  that  "  a  person  shall 
not  be  deemed  to  be  a  ryot,  unless  he  holds  land  either  immediately 
under  a  proprietor  or  immediately  under  a  tenure-holder,"  shows  that 
there  must  be  some  title  acquired  from  the  landlord  or  his  prede- 
cessors in  interest,  and  not  from  a  person  who  held  adversely  to  him 
and  without  any  title  himself.  But  [$8]  we  think  that  this  clause 
is  intended  merely  to  define  the  position  of  a  ryot  in  respect  to  a  proprie- 
tor or  tenure-holder,  and  to  distinguish  him  from  what  is  afterwards 
described  as  an  under-ryot ;  for  under  the  general  definition  of  the  term 
"  ryot,"  unless  the  further  definition  were  given,  there  would  be  no  dis- 
tinction between  the  class  dealt  with  by  the  Act  as  under-ryots  and  ryots 
the  landlords  of  under-ryots  and  not  themselves  proprietors  or  tenure- 
holders. 

It  may  seem  anomalous  that  the  defendants,  who  have  no  title  from 
the  plaintiffs  directly,  or  through  their  predecessors  in  estate,  should  thus 
be  protected  .as  non-occupancy  ryots  from  ejectment  as  trespassers  at  the 
plaintiffs  free  will ;  but  it  seems  to  us  that  this  is  in  accordance  with  the 
general  spirit  of  the  Bengal  Tenancy  Act,  which  regards  a  landlord  as  a 
rent-receiver  and  as  able  to  eject  a  tenant  or  cultivator  of  the  soil,  not  an 
under-tenant,  only  for  certain  specified  reasons  and  conditions,  none  of 
which  here  exist.  If  the  defendants  had  acquired  a  right  of  occupancy  by 
occupation  for  twelve  years,  they  would  have  been  protected  from  eject- 
ment, and  as  non-occupancy  ryots  they  are  also  protected,  except  as 
specially  provided. 

The  appeal  is  therefore  dismissed  with  costs. 


J.  v.  w. 


Appeal  dismissed, 


17  G.  48. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Prinsep  and  Mr.  Justice  Gkose. 


ABHIRAM  DASS,  MINOR,  BY  HIS  MOHAFIZ  AND  EXECUTOR 
JAIRAM  PARIDA  (Petitioner)  v.  GOPAL  DASS  (Opposite  party).* 

[I9th  June,  1889.] 

Appeal — Probate  and  Administration  Act  (V  of  1881),  ss.  69,   86 — Order  of  District 
Judge  admitting  person  as  caveator — Civil  Procedure  Code,  s.  588,  cl.  (2). 

Section  86  of  the  Probate  and  Administration  Act  (V  of  1881)  makes  the  Code 
of  Civil  Procedure  applicable  to  orders  passed  under  that  Act  An  appeal  there- 
fore lies  to  the  High  Court  from  the  order  of  a  District  Judge  admitting  a  person 
as  a  caveator  under  s.  69  of  the  Act ;  such  an  order  is  appealable  under  s.  588, 
cl.  (2)  of  the  Code. 

A  person  not  claiming  any  of  the  property  of  the  testator,  but  disputing  the 
right  of  the  testator  to  deal  with  certain  property  as  his  own.  has  not  [49]  such 
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*  Appeal  from    Order,  No.  85  of   1889,    against  the 
Judge  of  Cuttack.  dated  the  22nd  of  February  1?89. 
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an  interest  in  the  estate  of  the  testator  as  entitles   him   to  come  in  and   oppose 
the  grant  of  probate. 

Kamona  Soondury  Dasse  v.  Hurro  Lall  Shaha  (l)  dissented  from  ;  Behary 
Lall  Sandyal  v.  Juggo  Mohun  Gossain  (2)  and  Nandu  Kocr  v.  Somrun  Thakur 
(3)  followed  in  principle. 

[F..  26  B.  792  (797)  ;  34  B.-459  (46l)  =  12  Bom.  L.  R.  366  =  6  Ind.  Cas.  523  ;  4  C.W.N. 
602  (604)  ;  4  O.  C.  84  (86)  ;  2  Ind.  Cas.  402  ;  Appr.,  20  Ind.  Cas.  342;  R..  39  C. 
563  (566)=  15  C.  L.  J.  382=  16  C  VV.N.  662=13  Ind.  Cas.  690  ;  17  C.L.J.  230=16 
C.W.N.  1099=15  Ind.  Cas.  686;  52  P.  R.  1902.] 

THE  judgment  of  the  District  Judge,  which  states  the  circumstances 
under  which  the  order  appealed  from  was  made,  was  as  follows  : —  "  The 
petitioner,  as  executor  of  the  will  of  Hari  Das  Babaji,  deceased,  on  the  13th 
April  1888,  claims  probate  of  that  will.  The  will  is  dated  27th  of  Falgoon 
1295  (corresponding  with  the  8th  March  1888).  The  will  contains  a 
detailed  list  of  the  property  purporting  to  be  that  of  the  deceased,  and  the 
value  is  stated  in  the  petition  to  be  about  Rs.  4,000. 

"  The  caveator  objects  that  the  will  filed  is  spurious  ;  that  the  testator 
never  owned  the  property  with  which  the  will  deals,  and  neither  made  nor 
had  power  to  make  the  will.  The  caveator  claims,  that  the  property  with 
which  the  will  deals  is  the  property  of  the  muth,  or  resilience  of  ascetics  ; 
that  the  petitioner  was  only  a  servant  at  the  mutht  and  that  the  property 
was  in  the  joint  possession  of  the  caveator  and  his  spiritual  brother,  till 
the  decease  of  the  latter,  and  has  since  been  in  the "  possession  of  the 
caveator. 

"  On  the  case  coming  on  for  argument  before  me  the  petitioner  objects 
that,  as  the  caveaftor  does  not  claim  any  interest  in  the  estate  of  the 
deceased  under  s".  69,  Act  V  of  1881,  and  denies  that  the  property  to 
which  the  will  refers  is  the  property  of  the  deceased,  he  cannot  be 
admitted  to  object,  and  that  probate  of  the  will  should  be  granted  to  the 
petitioner. 

"As  I  understand  the  section  referred  to,  the  words 'interest  in  the 
estate  of  the  deceased  '  mean,  interest  in  the  estate  purporting  to  be  that 
of  the  deceased  for  .the  purpose  of  the  Act,  namely,  the  estate  appearing 
to  be  that  of  the  deceased  under  the  will.  As  the  caveator  claims  that 
the  whole  of  this  property  is  his  own,  it  is  obvious  that  he  has  sufficient 
interest  under  th§  provision  quoted.  Several  reported  cases  justify  this 
interpretation.  In  the  case  of  Kamona  Soonduvy  Dassee  v.  Hurro  [50] 
Lall  Shaha  (1),  it  was  held  that  inasmuch  as  the  plaintiff  was  the 
next  presumptive  reversioner,  and  he  had  sufficient  interest  in  the  property 
with  which  the  will  dealt  to  entitle  him  to  maintain  a  suit  in  respect 
thereof,  he  had  therefore  sufficient  interest  to  maintain  a  case  for  revoca- 
tion of  probate.  In  the  case  of  Behary  Lall  Sandyal  v.  Juggo  Mohun 
Gossain  (2),  one  similar  to  the  present,  the  caveator  denied  both  the 
genuineness  of  the  will  and  the  right  to  dispose  of  the  property  to  which 
it  referred,  and  claimed  the  property  as  his  own.  His  objection  to  probate 
was  admitted.  It  was  also  decided  in  that  case  that  when  an  application 
for  probate  is  made  bonafide,  it  is  not  the  province  of  the  Court  to 
go  into  question  of  title  with  reference  to  the  property  of  which  the 
will  purports  to  dispose.  According  to  the  principle  exceptio  probat 
regulam,  then,  if  it  be  held  that  the  present  application  is  made  mala  fide, 
it  will  be  within  the  authority  of  the  Court  to  go  into  the  question  of  title. 


(1)  8C.570. 


8  C.L.R.    287. 


(2)  4  C.  1  =  2  C.L.R.  422. 
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The  objection    to    probate  is  admitted  :  the  case  will  proceed  under   s.   55 
of  the  Act."  x 

The  petitioner  appealed  from  this  order  to  the  High  Court  on  the 
following  grounds  : 

That  the  Judge  was  wrong  in  admitting  the  caveator's  objection  to 
probate,  inasmuch  as  he  did  not  claim  any  "  interest  in  the  estate  of  the 
deceased  ;  "  that  the  Court  had  put  an  erroneous  interpretation  on  the 
words  "interest  in  the  estate  of  the  deceased  "  in  s.  69  of  Act  V  of  1881; 
that  the  rulings  referred  to  in  the  judgment  of  the  Court  below  did  not 
apply  to  the  facts  of  this  particular  case  ;  and  that  under  the  circumstances 
the  Court  below  should  have  granted  probate  to  the  petitioner. 

Babu  Jaggut  Chunder  Banerjee,  for  the   appellant. 

Babu  Man  Mohun  Dutt,  for  the  respondent. 

The  judgment  of  the  Court  (PRINSEP  and  GHOSE,  JJ.)  was  as 
follows : — 

JUDGMENT. 

The  matter  under  appeal  before  us  is  an  order  by  the  District  Judge 
admitting  the  respondent  as  a  caveator  under  s.  69  of  the  Probate  and 
Administration  Act  (V  of  1881). 

[51]  A  preliminary  objection  is  taken  that  no  appeal  lies  against  such 
an  order.     We    have    been   referred    to  s.  86  of  that  Act,    which  declares, 
that  every  order  made  by  a   District   Judge,  by    virtue  of  the    powers  con- 
ferred upon  him  by  the  Act,  "  shall  be  subject  to  appeal  to  the  High  Court, 
under   the   rules   contained    in  the  Code  of   Civil    Procedure   applicable  to 
appeals."     It  is  contended  on    the  one    hand   that,  inasmuch  as  this  is  not 
a   decree,   there    is    no   appeal.     We   have   been  referred  to  the   case  of 
Brojonatk   Pal  v.  Dasmony  Dassee  (1),    in    which    the   law    in    this   respect 
has  been  clearly  laid  down  by  Sir  Richard  Garth,  the  late  Chief  Justice. 
The  order  in  that  case  was  found  to  be  an  order  admitting  a  review  of 
judgment,   and  it  was  there  held  that  that  order  was  not  appealable  under 
the  Code  of  Civil  Procedure,    and  therefore   could  not  be   brought  before 
the   Court.     In   our   opinion   s.  86   of   the   Probate    and    Administration 
Act   makes   the  Code   of   Civil   Procedure  applicable  to   orders    passed 
under  that  Act.     The   order   admitting  the    respondent   as    a    caveator 
was   exactly   the   same   in   effect   as   if   it    had    made   him    a    defendant 
in    the   suit.     We   may   refer,    first   of   all,    to    s.  55  of  the  Probate  and 
Administration  Act,   which  declares  that,  except  as  specially  provided,  the 
proceedings  under  that  Act  shall  be  regulated,   as  far  as  the  circumstances 
of  the  case  will  admit,  by  the  Code  of  Civil  Procedure.  Section  83  provides 
that  "  in  any  case  before  the  District  Judge  in  which  there  is  contention,  " 
that   is   to  stay,   an  objection  is  raised  to  the  grant  of  probate  or  letters  of 
administration,   "  the  petitioner  shall  be    the  plaintiff,  and  the  person  who 
may  have  appeared  as  aforesaid  to  oppose  the  grant  shall  be  the  defendant." 
Consequently   the  position  occupied    by  the  respondent  is  clearly  that  of  a 
defendant  under  the  Code  of    Civil   Procedure.   Under  such  circumstances, 
it  appears  to  us  that  the  order  passed  admitting  him  as  caveator  is  appeal- 
able  under  s.  588,  cl.  (2).     We  accordingly  overrule  the  objection. 

On  the  merits  of  this  appeal,  we  think  that  the  order  of  the  District 
Judge  must  be  set  aside.  Admittedly  the  caveator  has  no  interest  in 
the  estate  of  the  deceased  testator,  but  it  is  contended  on  his  behalf 
that,  inasmuch  as  he  lays  claim  to  the  properties  dealt  with  by  the 

(1)  2  C.L.R.  589. 
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will,  he  is  entitled  to  come  in  and  [52]  oppose  the  grant  of  probate  or 
letters  of  administration.  The  Disitrict  Judge  relies  on  the  case  of  Kamona 
Soonduyy  Dassee  v.  Hurro  Lall  Shaha  (1)  as  authority  for  holding  that 
the  caveator  has  an  interest  in  the  estate  of  the  deceased,  because  he  dis- 
putes the  title  of  the  deceased  to  dispose  of  the  particular  property  which 
he  says  is  his.  He  lays  no  claim  to  succeed  to  any  part  of  the  estate  of 
the  testator,  but  claims  some  of  the  property  said  to  form  portion  of  that 
estate.  We  cannot  agree  in  the  rule  laid  down  in  that  case  which  is 
that  expressed  by  Mr.  Justice  Field  in  the  case  of  Nobeen  Chunder  Sil  v. 
Bhobosoonduri  Dabee  (2),  but  not  adopted  by  Mr.  Justice  White.  A  person 
disputing  the  right  of  a  deceased  testator  to  deal  with  certain  property  as 
his  own  cannot  be  properly  regarded  as  having  an  interest  in  the  estate 
of  the  deceased.  His  action  is  rather  that  of  one  claiming  to  have 
an  adverse  interest.  The  case  of  Behary  Lall  Sandyal  v.  Juggo 
Mohun  Gossain  (3)  and  Nanhu  Koer  Somirun  Thakur  (4)  proceed 
on  the  principle  which  we  think  should  be  adopted.  If  any  further 
argument  be  necessary,  we  would  refer  to  the  terms  of  s.  69,  which  re- 
quire the  District  Judge  "  to  issue  citations  calling  upon  all  persons  claim- 
ing to  have  any  interest  in  the  estate  of  the  deceased."  The  term  used 
does  not  necessarily  refer  to  any  particular  property,  but  to  the  claim  of 
any  person  to  succeed  by  inheritance  or  otherwise  to  any  portion  of  the 
estate  of  the  deceased  by  reason  of  an  interest,  not  on  an  adverse  title  to 
the  testator  to  any  particular  property,  but  in  the  estate  itself,  whatever 
that  may  consist  of.  The  form  of  the  caveat,  too,  would  seem  to  show 
that  the  person  who  enters  a  caveat  admits  that  the  particular  property 
forms  a  portion  of  the  estate  of  the  testator,  but  objects  either  to  the 
execution  of  the  will  or  to  the  proposed  manner  of  dealing  with  any  por- 
tion of  the  estate.  We  therefore  set  aside  the  order  of  the  District  Judge 
admitting  the  respondent  as  caveator  in  these  proceedings.  The  appellant 
will  be  entitled  to  his  costs. 


J.  v.  w. 


Appeal  allowed. 


17  C.  53. 

[53]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Prinsep  and  Mr.  Justice  Hill. 

CHOWDHRY    PAROOSH    RAM    DAS    AND    ANOTHER    (Claimants)  v.  KALI 
PUDDO  BANERJEE  (Decree-holder)  AND  ANOTHER  (Judgment-debtor).* 

[19th  July  1889.] 

Limitation  Act,  1877,  sch.  ii,  art.  179-  -Application  to  execute  decree — Step  in-aid  of 
execution — Application  for  sale  of  property  under  attachment. 

The  application  contemplated  by  art.  179  of  sch.  ii  of  the  Limitation  Act, 
and  described  as  "  an  application  for  the  execution  of  a  decree  or  order  of  any 
Civil  Court,  &c  ,  &c.,"  is  an  application  within  the  terms  of  s.  235  of  the  Civil 
Procedure  Code,  that  is  to  say.  an  application  setting  the  Court  in  motion  to 
execute  a  decree  in  any  manner  set  out  in  the  last  column  of  the  form  prescribed 
but,  having  so  set  the  Court  in  motion,  any  further  application,  during  the 
continuance  of  the  same  proceeding,  is  an  application  to  take  some  step  in  aid 

*  Appeal  from  Order,  No.  84  of  1889,   against  the  order  of  Baboo  Jogesh  Chu'  der 
Mitter,  Subordinate  Judge  of  Cuttack,  dated  the  llth  of  December  1888. 
(l)8C.  570.  (2)  6  C.  460, 

(3)  4  C.  1  =  2  C.L.R,  422.  (4)  8  C.L.R.  287. 
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of  execution   within  the   terms  of  cl.  4  in    the   last   column   of  art.  179    of  the 
Limitation  Act. 

An  application,  therefore,   for  the  sale  of   property  under    attachment,   is  an 
application  merely  in  aid  of  an  execution  then  proceeding. 

[Rel.  on,  36  M.  553  (557)  =  17  Ind.  Cas.  264  (265)  ;  R,.  15  B.  242  (244)  ;  19  B.  261  (267)  ; 
24  M.  188  (192,  194)  ;  11  C.P.L.R  161  (162);  14  Ind.  Cas.  264  =  24  M.L.J.  545 
(548)  ;  1  N.L.R.  61  (64)  ;  125  P.L.R.  1908  =  95  P.W.R.  1908  ] 

THE  judgment  appealed  from,  in  which  the  facts  are  sufficiently 
stated,  was  as  follows  : — 

"On  the  20th  December  1851,  one  Jemiruddin  Mahomed  obtained 
a  decree  against  one  Mahiuddin  Bibee.  That  decree  was  sold  by  Mahom- 
ed to  Baboo  Ishan  Chunder  Banerjee,  father  of  the  present  applicant 
for  execution.  On  the  14th  August  1857,  there  was  a  compromise  be- 
tween Mahiuddin  Bibee  and  Ishan  Chunder,  in  which  it  was  stipulated 
that,  until  the  decretal  debt  was  satisfied,  a  two-annas  share  of  the  judg- 
ment-debtor's property  should  remain  hypothecated  for  the  debt,  and  that 
the  property  then  under  attachment  should  continue  to  be  so.  Mahiuddin 
Bibee  conveyed  a  portion  of  her  properties,  i.e.,  the  aforesaid  two-annas, 
to  one  Rowsun  Mahomed,  by  a  kobala.  On  the  5th  September  1859, 
Rowsun  Mahomed  conveyed  a  fractional  share  of  the  property  he  purchased 
from  Mahiuddin  Bibee  to  Chowdhry  Roghoonath  Das  (the  property  is  in 
the  hands  of  a  Receiver  appointed  by  the  Court,  and  includes  the  share 
purchased  by  Chowdhry  Roghoonath  Das.  The  decree-holder,  on  30th  of 
[54]  November  1887,  applied  for  execution,  making  both  the  heirs  of 
Rowsun  Mahomed  and  Roghoonath  Das  legal  representatives  of  his 
deceased  judgment  debtor  Rowsun  Mahomed.  The  heirs  of  Roghoonath 
contend  that  the  decree  is  barred  by  limitation,  and  that  they  cannot  be 
made  legal  representatives  of  the  deceased  judgment-debtor. 

"  I  think  this  objection  of  limitation  cannot  be  heard.  When  the 
present  decree-holder  applied  to  take  certain  proceeds  realised  from  the 
attached  properties,  these  persons,  the  heirs  of  Roghoonath,  objected  to 
payment  of  a  share  of  the  same  proportionate  to  the  share  of  the  property 
purchased  by  their  father  from  Rowsun  Mahomed,  on  the  ground  that  the 
decree  was  barred  by  limitation.  That  objection,  after  hearing  was 
disallowed,  my  predecessor  finding  the  decree  was  not  barred  by  limita- 
tion. It  was  contended  that  then  the  heirs  of  Roghoonath  Das  intervened, 
and  were  no  parties  to  the  execution-proceedings,  but  here  execution  has 
been  applied  for  against  them.  But  it  seems  to  me  that  the  mere  fact  of 
their  having  appeared  of  themselves  then,  and  not,  as  now,  under  an  order 
of  Court,  makes  no  difference.  The  question  at  issue  now  is  the  same 
as  that  raised  in  Miscellaneous  Case  No.  19  of  1886,  and  the  parties  are 
the  same. 

"  Assuming,  however,  that  the  question  is  still  open  for  adjudication, 
I  do  not  think  that  the  decree  was  barred  by  limitation.  The  property  is 
still  under  attachment,  and  under  the  management  of  the  Court  through 
a  Receiver.  Proceeds  of  that  property  have  from  time  to  time  been  given 
to  the  decree-holder  on  his  application.  There  are  petitions  showing  that 
Rowsun  Mahomed  consented  to  the  attachment  continuing  and  the 
profits  of  the  attached  property  going  to  the  satisfaction  of  the  decree. 
I  am  not  satisfied  that  this  attachment  was  given  up.  The  application 
for  distribution  of  proceeds  made  by  the  decree-holder  may  be,  as  pointed 
out  by  my  predecessor,  looked  upon  as  a  continuation  of  the  former  exe- 
cution-proceedings. If  the  decree  has  been  kept  alive  by  proceedings 
taken  from  time  to  time,  if  realisations  are  being  made  and  applied  to  the 
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satisfaction  of  that  decree  from  property  already  attached,  the  mere  fact 
that  Roghoonath  or  his  heirs  were  not  made  parties  [55]  to  the  execu- 
tion, while  Rowsun  Mahomed  the  assignee  from  Mahiuddin  was  made  a 
party,  cannot  make  the  execution  thereof  as  barred  by  limitation. 

"  It  is  not  denied  that  Chowdhry  Roghoonath  Das  did  purchase  a 
portion  of  the  property  which  Rowsun  purchased  from  Mahiuddin  Bibee. 
That  property  was  hypothecated  for  this  decretal  debt,  and  therefore 
the  objectors  are  the  legal  representatives  of  the  deceased  judgment- 
debtor. 

"The  objections  raised  by  the  heirs  of  Chowdhry  Roghoonath  Das 
are  disallowed.  They  should  be  made  legal  representatives  of  the 
deceased  judgment-debtor  Rowsun  Mahomed." 

Chowdhry  Paroosh  Ram  Das  and  Chowdhry  Joy  Kristo  Das,  the 
heirs  of  Roghoonath  Das,  appealed  to  the  High  Court,  on  the  grounds, 
among  others,  that  s.  230  of  the  Civil  Procedure  Code  applied  to  the 
present  execution-proceedings  ;  that  the  attachment  of  the  property  had 
been  given  up  and  was  not  in  existence  ;  that  the  appellants  not  having 
been  made  parties  to  the  suit  in  which  the  decree  was  obtained,  though 
the  decree-holders  were  aware  of  their  purchase,  the  execution  ought  not 
to  be  allowed  to  proceed  against  them,  nor  ought  they  to  have  been 
made  legal  representatives  ;  that  the  application  for  distribution  of  the 
proceeds  had  been  wrongly  treated  as  a  continuation  of  the  former 
execution-proceedings  ;  and  that  no  steps  having  been  taken  to  keep  the 
decree  alive  for  a  period  of  three  years  prior  to  the  present  application, 
execution  of  it  was  barred  by  limitation. 

Mr.  R.  E.  Twiddle,  Baboo  Abinash  Chunder  Banerjee,  and  Baboo  Man 
Mohun  Dutt,  for  the  appellants. 

Baboo  Tavuck  Natk  Sen,  for  the  respondents. 

The  judgment  of  the  Court  (RRINSEP  and  HILL,  JJ.)  was  as  follows  : — 

JUDGMENT. 

The  decree  which  is  now  under  execution  is  a  very  old  decree,  having 
been  passed  in  December  1851.  It  is  unnecessary  to  detail  all  the  proceed- 
ings taken  in  execution  except  those  of  somewhat  recent  date.  It  is 
sufficient  to  say  that  a  share  of  the  property  belonging  to  the  appellant, 
against  which  execution  is  sought,  was,  on  the  7th  September  1859,  sold 
to  the  ancestor.  Whether  the  property  was  then  under  attachment  is  not 
clear  ;  [56]  but  we  learn  that  in  the  year  1860  the  property  was,  under  s.  243, 
Act  VIII  of  1859,  placed  in  the  hands  of  a  Receiver,  who  was  directed  to 
piy  the  malikana  allowance  to  the  several  sharers  in  that  property,  except 
that  the  malikana  due  to  the  debtors  was  to  be  paid  into  Court  for  the 
decree-holder.  We  must  take  it  that  the  share  of  those  debtors  was  under 
attachment  in  execution  of  this  decree,  and  that  the  intervention  of  the 
Receiver  was  for  the  benefit  of  the  debtors  and  to  avert  the  sale  which 
would  ordinarily  have  followed  that  attachment.  The  transfer  of  a  share 
of  the  debtors'  property  by  sale  to  the  appellant's  ancestor  was  apparently 
not  known  to  the  Court  or  to  the  decree-holder,  for  the  name  of  the  vendee 
does  not  appear  on  the  proceedings.  Nevertheless  it  is  not  denied  that,  at 
least  up  to  1882,  payments  from  time  to  time  of  the  malikana  share  of  the 
debtors,  including  that  sold  to  the  appellants,  were  paid  away  to  the  decree- 
holder  towards  satisfaction  of  the  decree.  We  must  therefore  take  it  that 
the  attachment  continued,  and  that,  at  least  for  a  very  long  series  of  years, 
all  the  parties  concerned  considered  that  the  share  which  originally  belong- 
ed to  the  debtors  was  liable  in  satisfaction  of  the  decree  against  them. 
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The  decree-holder  on  30th  November  1887  applied  for  sale  of  this 
share  of  the  property  under  attachment,  and  the  only  objection  raised 
before  us  is  that  execution  is  barred  by  limitation.  We  may  first  of  all 
state  that  s.  230  of  the  Code  of  Civil  Procedure  now  in  force  is  not  applic- 
able so  as  to  bar  execution,  because,  prior  to  the  application  now  before 
us,  no  application  for  execution  of  this  very  old  decree  has  been  made 
and  granted  under  that  Code.  The  question  for  our  consideration  is 
whether  further  execution  is  barred  by  art.  179  of  sch.  ii  of  the  Limit- 
ation Act  of  1877  ;  and  that  depends  upOTi  whether  we  should  hold  that 
the  application  for  sale  of  property  under  attachment  should  be  regarded 
as  an  application  merely  in  aid  of  an  execution  then  proceeding. 

We  have  not  been  shown  that  the  attachment  has  been  taken  off 
this  property,  or  that  it  is  no  longer  in  the  hands  of  the  Receiver,  and 
therefore  we  must  take  it  that  there  is  before  the  Court  an  application 
for  execution  of  the  decree  made  before  or  during  1860,  and  therefore 
still  in  operation. 

[57]  In  our  opinion  the  application  contemplated  by  art.  179,  sch.  ii, 
and  described  as  "  an  application  for  the  execution  of  a  decree  or  order 
of  any  Civil  Court,  &c.,  &c.,"  is  an  application  within  the  terms  of  s.  235 
of  the  Code  of  Civil  Procedure,  that  is  to  say,  an  application  setting  the 
Court  in  motion  to  execute  a  decree  in  any  manner  set  out  in  the  last 
column  of  the  form  prescribed  ;  but  having  so  set  the  Court  in  motion,  any 
further  application  during  the  continuance  of  the  same  proceeding  is  an 
application  to  take  some  step  in  aid  of  execution  within  the  terms  of  cl.  4 
in  the  last  column  of  art.  179,  sch.  ii  of  the  Limitation  Act.  This  we 
may  add  seems  to  have  been  the  view  taken  by  the  Full  Bench  in  the  case 
of  Umbica  Pershad  Singh  v.  Surdhari  Lall  (1).  It  i;  unnecessary  to 
consider  the  ground  Upon  which  the  lower  Court  has  held  that  execution 
is  not  barred,  because,  we  arrive  at  the  same  conclusion  by  holding  that, 
under  the  existing  law  of  limitation,  execution  is  not  barred. 

The  appeal  is  therefore  dismissed  with  costs. 

j.  v.  vv.  Appeal  dismissed. 


17  C.  57. 
APPELLATE  CIVIL. 

Before  MY.  Justice  Tottenham  and  Mr.  Justice  Banerjee. 


GOURMONI  DABEE  (Defendant)  v.  JUGUT  CHANDRA  AUDHIKARI 
(Plaintiff).-      [21st  May,   1889.] 

Res   judicata — Party  as   representative — Execution   of  decree — Order  disallowing 
objection— Civil  Procedure  Code  (Act  XIV  of  1882),  ss.  13  and.  244. 

G.  brought  a  suit  against  I,  for  the  establishment  of  her  rights  as  purchaser 
of  certain  immoveable  properties  sold  in  execution  of  a  decree  obtained  against 
I.,  and  for  possession  of  the  same.  After  the  settlement  of  issues,  but  before  the 
suit  was  finally  disposed  of.  I  died,  and  his  brother  J.  was  made  defendant  as  his 
legal  representative.  J.  consented  to  the  suit  being  tried  on  the  defence  raised  by 
I.,  and  upon  the  issues  already  settled.  The  suit  was  decreed,  it  being  held  that  G. 
was  the  purchaser.  In  execution  of  this  decree,  in  which  G.  sought  to  obtain  pos- 
session, J.  objected  that  he  was  entitled  to  a  half  share  of  some  and  to  the  entire 

*  Appeal  from  Appellate  Decree  No.  1382  of  1888,  against  the  decree  of  Baboo 
Karuna  Dos  Bose,  Subordinate  Judge  of  Mymensing,  dated  the  3rd  of  May  1888, 
reversing  the  decree  of  Baboo  Ram  Jadub  Tolapatro,  Munsif  of  Sherepore,  dated  the 
16th  of  May  1887. 
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1889  sixteen-annas  of  the  other  properties,  and  that  his  brother  I,  had  no    right  what- 

MAY  21.  ever    in    the    same.     This    objection   was  disallowed  by  the  Court  executing  the 

decree,  on  the  [58j  ground  that  it  had  not  been  raised  in    the  original   suit,   and 

APPEL-  tnat  as  tne  decree  had  been  passed  in  the  presence  of  the  party  then  objecting, 

,    _..  he  was  not  entitled  to  urge  it.  Thereupon  J.  brought  a  suit  against  G.  to  establish 

_  his  rights.     The  defence  was  that  the  order  passed  in    the  execution -proceedings 

*-IVIL;  disallowing   the   plaintiff's   objection,    was -a  bar  to  the  suit  under  ss.  13  and  244 

of  the  Civil  Procedure  Code. 

17  C.  37,  Held,  that  the  order  disallowing  the  plaintiff's  objection  did  not  operate  as    res 

JHilicata  under  s.  13  of  the  Civil  Procedure  Code. 
.The  Delhi  and  London  Rank  v.  Orchard  (1)  relied  on. 

Held,  also,  that  this  order  was    no  bar  to  the  suit  under    s.  244    of    the    Civil 
Procedure  Code. 

Kanai  Lall  Khan  v.  Shashi  Bhosun  Biswas  (2)  followed. 
[Appl.,  17  C.  711  (715).] 

SUIT  for  declaration  of  title. 

Gourmoni  Dabee,  the  defendant,  obtained  a  decree  against  Iswar 
Chandra  Audhikari,  the  brother  of  the  plaintiff  Jugut  Chandra  Audhikari, 
and  in  execution  of  that  decree  sold  certain  immoveable  properties,  alleg- 
ing that  they  were  the  properties  of  the  judgment-debtor  Iswar  Chandra. 
The  purchase  was  made  in  the  name  of  one  Kandarpa  Narain  Singh.  The 
defendant,  Gourmoni,  attempted  to  take  possession  of  the  properties,  on 
the  ground  that  she  had  paid  the  purchase-money,  and  that  Kandarpa 
Narain  was  her  benamidar.  She  was  resisted  by  Iswar  Chandra,  who 
denied  her  title,  alleging  that  Kandarpa  Narain  was  his  binamidar.  There- 
upon Gourmoni  instituted  a  suit  against  Iswar  Chandra  for  a  declaration 
that  she  was  the  real  purchaser  of  the  properties.  Iswar  Chandra  filed  a 
written  statement,  in  which  he  alleged  that  he  had  purchased  the  proper- 
ties with  his  own  money  in  the  name  of  Kandarpa  Narain  Singh.  Issues 
were  settled  ;  but  before  the  suit  was  finally  disposed  of  he  died,  and  his 
brother,  the  plaintiff  Jugut  Chandra,  was  made  a  defendant  as  his  legal 
representative.  The  plaintiff  Jugut  Chandra  filed  a  petition,  in  which  he 
prayed  that  the  suit  might  proceed  upon  the  defence  raised  by  his  brother 
and  upon  the  issues  already  settled.  The  only  material  issue  in  that  case 
who  was  paid  the  purchase-money  :  Gourmoni  or  Iswar  Chandra  ?  The 
Court  held  that  Gourmoni,  having  paid  the  purchase-money,  was  the  real 
purchaser,  and  accordingly  decreed  the  suit. 

[59]  In  execution  of  this  decree,  Gourmoni  was  resisted  by  the 
plaintiff  Jugut  Chandra,  who  took  the  objection  that  he  was  the  owner 
in  his  own  right  of  an  eight-annas  share  of  some  and  of  the  entire  sixteen- 
annas  share  of  the  rest  of  the  properties  ;  and  that  his  brother  Iswar 
Chandra  had  no  right  whatever  in  the  same.  This  objection  was  dis- 
allowed by  the  Court  executing  the  decree,  on  the  ground  that  it  had  not 
been  raised  in  the  original  suit,  and  that,  as  the  decree,  had  been  passed  in 
the  presence  of  the  party  then  objecting,  he  was  not  entitled  to  urge  it. 
Thereupon  the  plaintiff  brought  this  suit  for  a  declaration  that  he  was  enti- 
tled to  one  half  share  of  some  and  the  entire  sixteen-annas  of  the  other  pro- 
perties, of  which  possession  had  been  sought  by  the  defendant  Gourmoni. 
The  defence  w  is  that  the  suit  was  barred  as  res  judicata,  and  that  the 
plaintiff  was  estopped  from  advancing  his  present  claim  under  s.  115  of 
the  Evidence  Act.  The  Munsif  found  that  the  plaintiff  was  entitled  to  a 
half  share  by  right  of  inheritance ;  but  held  that  his  claim  was  barred 
under  s.  13  of  the  Civil  Procedure  Code  and  also  s.  115  of  the  Evidence 
Act,  and  accordingly  dismissed  the  suit. 

(!)  3C  47  =  4  I.A.  127.  (2)  6  C.  77=8  C.L.R    117. 
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On  appeal,  the  Subordinate  Judge  upheld  the  decision   of    the  Munsif        1889 
on  the  merits,  but  reversed  it  on  the  question  whether  the  suit  was   barred      MAY  21. 
under   s.    13   of   the  Civil  Procedure  Code  and  s.  115  of  the  Evidence  Act.  ~~- 

He  also  decided  in  favour  of  the  plaintiff  the  question,    which    was   raised 
for   the  first  time,  whether  the  suit  was    barred  under  s.  244  of  the  Code  of      J^T 
Civil  Procedure.     The  Subordinate  Judge  accordingly  gave  the   plaintiff  a          VIL" 
decree  for  a  half  share  in  the  properties  mentioned  in  the  plaint.  ^  C  57. 

The  defendant  Gourmoni  appealed  to  the  High  Court. 

The  grounds  of  appeal  were  as  follows  : — 

(1)  For  that  the  Court  below  ought  to    have    held   that  the    plaintiffs 
suit  was  barred  under  s.  13  of  the  Code  of  Civil  Procedure. 

(2)  For  that  the  Court  below  was  wrong  in  holding   that   the    plaintiff 
was  not  bound  in  the  previous  suit  to  raise    the  objections  raised  by  him  in 
this  suit. 

(3)  For  that  the  Court  below  ought  to  have  held  that  the    plaintiff  was 
estopped  under  s.  115  of  the  Evidence  Act  from  instituting  this  suit. 

[60]  (4)  For  that  the  Court  below  ought  to  have  held  that  the  plain- 
tiff was  bound  by  his  application  in  the  previous  suit,  by  which  he  agreed 
to  have  the  trial  of  the  case  only  on  the  issues  already  settled. 

Babu  Kaluda  Kinkav  Roy,  for  the  appellant. 

Babu  Makunda  Nath  Roy,  for  the  respondent. 

Babu  Kaluda  Kinkav  Roy  contended  that  although  the  decision  in 
the  original  suit  brought  by  Gourmoni  against  the  plaintiffs  brother 
might  not  operate  as  res  judicata,  by  reason  of  the  plaintiff  having 
litigated  under  a  different  title  from  that  which  he  was  setting  up  in  the 
present  suit,  yet  the  objections  taken  by  him  in  execution  of  the  decree 
obtained  by  Gourmoni  in  that  suit  were  taken  in  the  same  character. in 
which  he  had  brought  his  present  suit,  and  that  consequently  the  decision 
in  the  execution-proceedings  operated  as  res  judicata.  He  also  contended 
(but  this  contention  was  not  raised  in  the  written  grounds  of  appeal)  that 
the  order  passed  in  the  execution-proceedings,  disallowing  the  plaintiffs 
objection,  was  a  bar  to  the  suit  under  s.  244  of  the  Code  of  Civil  Procedure  ; 
and  in  support  of  this  contention  he  cited  Choivdhry  Waked  Ali  v.  Mussamut 
Jtimaee  (1),  Oseemunissa  Khatoon  v.  Ameeroonissa  Khatoon  (2),  Raj  Rup  Singh 
v.  Ramgolam  Roy  (3). 

Babu  Mukund  Nath  Roy  contended  that  s.  13  of  the  Procedure  Code 
did  not  apply  in  the  present  case.  He  also  contended  that  the  appellant 
should  not  be  allowed  to  argue  that  the  suit  was  barred  under  s.  244 
of  the  Civil  Procedure  Code,  as  no  such  ground  has  been  taken  in  his 
grounds  of  appeal  :  and  further  that  even  if  the  Court  allowed  the  appel- 
lant to  take  that  ground,  the  suit  was  not  barred  under  s.  244  In  sup- 
port of  his  argument  he  cited  Delhi  and  London  Bank  v.  Orchard  (4)  [see 
the  observations  of  their  Lordships  of  the  Privy  Council  at  p.  58]  ;  Rup 
Kuari  v.  Ram  Kirpu  Shukul  (5) ;  Beni  [61]  Prasad  v.  Lachman  Prasad  (6)  ; 
Kanai  Lall  Khan  v.  Sashi  Bhuson  Biswas  (7) ;  Shankav  Dial  v.  Amir 
Haidar  (8);  Abdul  Rahman-  v.  Muhammud  Yar  (9);  Nath  Mai  Das 
v.Tajammul  Husain  (10) ;  Bahori  Lall  v.  Gauri  Sahai  (11) ;  Roop  Lall  Das 
v.  Bekani  Meah  (12).  He  also  referred  to  Raj  Rup  Singh  v.  Ramgolam 
Roy  (3) ;  Chowdhry  Wahed  Ali  v.  Jumaee  (1)  ;  Ram  Ghulam  v.  Hazaru 

(1)  11  B.L.R.  149=18  W.R.  185.  (2)  20  W.R.  162.  (3)  16  C.  1. 

(4)  3  C.  47  =  4  I. A.  127.  (5)  3  A.  141.  (6)  4  A.  131. 
(7)  6  C.  777»8  C.L.R.  117.                          (8)  2  A.  752.  (9)  4  A.  190. 

(10)  7  A.  36.  (11)  8  A.  626.  (12)  15  C.  437. 
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1889        Knar  (1)  ;  Sita  Ram  v.  Bhagawan   Das   (2);    Mulmantvi    v.    Ashfak    Ahmad 
MAY  21.      (3). 

The  judgment  of  the  Court  (TOTTENHAM  and  BANERJEE,   JJ.)    was   as 
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follows  : — 


JUDGMENT. 


The  main  questions  raised  in  this  case  is  whether  the  plaintiffs  suit  is 
barred  under  s.  13  of  the  Code  of  Civil  Procedure. 

The  facts  of  the  case  are  shortly  these  :  The  defendant,  the  appellant 
before  us,  obtained  a  decree  against  the  plaintiff's  brother,  and,  in  execution 
of  that  decree,  sold  certain  immoveable  properties,  alleging  that  they  were 
the  properties  of  the  judgment-debtor.  The  purchase  was  made  in  the  name 
of  one  Kandarpa  Narain  Singh,  and  the  question  was  raised  as  to  whether 
Kandarpa  Narain  Singh  was  the  benamidav  for  the  defendant  or  for  the 
plaintiffs  brother. 

This  dispute  led  to  a  suit  by  the  defendant  against  the  plaintiff's 
brother,  Iswar  Chandra  Audhikari,  to  have  it  declared  that  the  defendant 
was  the  real  purchaser  of  the  property.  Iswar  Chandra  Audhikari  filed 
an  answer  to  the  effect  that  he  was  the  real  purchaser  ;  but  before  the 
suit  was  finally  disposed  of,  he  died,  and  his  brother,  the  present  plaintiff, 
was  made  a  defendant  as  his  legal  representative,  and  he  consented  to  the 
suit  being  tried  upon  the  defence  made  by  his  brother  and  upon  the  issues 
laid  down.  The  suit  was  decreed,  it  being  held  that  the  defendant  was  the 
real  purchaser. 

[62]  In  execution  of  the  decree  obtained  by  the  defendant  the  plain- 
tiff took  an  objection  that  one  half  share  of  some  and  the  entire  sixteen 
annas  of  the  other  properties,  of  which  possession  was  sought  in  execution, 
belonged  to  him  in  his  own  right,  and  that  his  deceased  brother  had  no 
right  in  the  same.  This  objection  was  disallowed  by  the  Court  executing 
the  decree,  upon  the  ground  that  in  the  original  suit  no  such  objection  had 
been  raised,  and  the  decree  having  been  obtained  in  the  presence  of  the 
party  then  objecting,  he  was  not  entitled  to  urge  it.  The  plaintiff  there- 
upon brought  the  present  suit  for  recovery  of  one  half  share  of  some  and 
the  entire  sixteen-annas  of  the  other  properties,  of  which  possession  had 
been  sought  by  the  defendant. 

The  first  Court  found  that  the  plaintiff  was  entitled  to  an  eight-annas 
share  of  the  properties  mentioned  in  the  plaint,  but  it  dismissed  the  suit  on 
the  ground  that  it  was  barred  as  res  judicata,  and  also  because  the  plaintiff 
was  estopped  from  advancing  the  present  claim  under  s.  115  of  the 
Evidence  Act. 

On  appeal  the  lower  appellate  Court  has  affirmed  the  decision  of  the 
first  Court  on  the  merits,  but  reversed  it  on  the  question  as  to  Avhether 
the  suit  was  barred  under  s.  13  of  the  Code  of  Civil  Procedure  and  s.  115 
of  the  Evidence  Act.  It  also  considered  the  question,  which  was  for  the 
first  time  raised  before  it,  as  to  whether  the  present  suit  was  barred  under 
s.  244  of  the  Code  of  Civil  Procedure,  and  it  decided  that  question  also 
in  favour  of  the  plaintiff.  The  lower  appellate  Court  accordingly  gave 
a  decree  to  the  plaintiff  to  the  extent  of  eight  annas  of  the  properties 
mentioned  in  the  plaint. 

Against  that  decree  of  the  lower  appellate  Court  the  defendant  has 
preferred  this  second  appeal  ;  and  the  grounds  taken  in  the  memorandum 


(1)  7  A.  547. 


(2)  7  A.  733. 


(3)  9  A.  605. 
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of  appeal  are  that  the  suit  is  barred  under  s.  13  of  the  Code  of  Civil  Pro-        1889 
cedure,  and  that  the   plaintiff  is  estopped  under  s.    115    of  the  Evidence      MAY  21. 
Act.  . 

This  last  ground  was  not  seriously  pressed  by  the  learned  Vakil   for      AP 
the  appellant,  and  we  do  not  see  any  reason  for  holding  that  s.    115  of  the       _A 
Evidence  Act  can  at  all  apply  to  this  case. 

As  to  the  plea  of  res  judicata,  it  was  contended  that,  .though  in  170.57. 
the  original  suit  brought  by  the  defendant  for  the  determination  of 
the  question  as  to  whether  Kandarpa  Narain  Singh  purchased  [63]  the 
properties  really  for  her  or  for  Iswar  Chandra  Audhikari,  the  present 
plaintiff  might  have  been  litigating  under  a  dtle  different  from  that  which 
he  is  now  setting  up  ;  and  although  for  that  reason  the  decision  in  that 
suit  may  not  operate  as  res  judicata,  yet  the  objection  taken  by  the 
plaintiff  in  execution  of  the  decree  passed  in  that  suit  to  the  effect  that 
certain  shares  in  the  properties,  of  which  possession  was  sought  to  be  re- 
covered, belonged  to  him  in  his  own  right,  was  certainly  taken  in  the  same 
character  in  which  he  has  brought  his  present  suit,  and  that  consequently 
the  decision  passed  by  the  Court  in  the  execution-proceedings  should 
operate  as  res  judicata  upon  the  present  question.  It  was  also  contended, 
though  this  contention  is  not  raised  in  the  written  grounds  of  appeal,  that 
s.  244  of  the  Code  of  Civil  Procedure  would  bar  the  present  suit,  as  the 
question  now  sought  to  be  raised  ought  to  have  been,  if  it  has  not  actually 
been,  disposed  of  in  execution  of  the  decree  obtained  in  the  former  suit. 

We  shall  consider  these  two  grounds  separately. 

The  former  of  these  two  contentions  we  consider  untenable  for  two 
reasons  :  In  the  first  place,  it  is  only  certain  descriptions  of  orders  passed 
in  the  course  of  the  execution  of  a  decree  that  have  operation  by  way  of 
res  judicata,  and  not  every  order  passed  in  execution.  In  the  present 
case,  the  objection  that  was  raised  was  raised  by  the  plaintiff,  not  in  his 
character  as  judgment-debtor  under  the  decree,  but  in  a  different  and 
quite  an  independent  character,  and  if  it  could  have  been  adjudicated  at 
all,  it  should  have  been  under  s.  331  of  the  Code  of  Civil  Procedure,  and 
if  it  had  been  so  adjudicated,  it  must  have  been  numbered  and  registered 
as  a  suii  as  that  section  requires.  In  that  case  the  decision  arrived  at 
might  have  had  the  effect  of  a  decree.  But  no  such  thing  appears  to  have 
been  done  in  this  case. 

In  the  second  place,  though  the  objection  was  disallowed,  it  does 
not  appear  to  have  been  disallowed  after  any  adjudication  of  the  question 
raised.  It  was  disallowed,  as  has  bef  n  said  at  the  outset  of  this  judgment, 
merely  upon  the  ground  that  the  point  had  not  been  raised  in  the  original 
suit. 

We  are  not,  therefore,  prepared  to  hold  that  this  was  a  matter  heard 
and  determined  within  the  meaning  of  s.  13  of  the  Code  of  Civil  Procedure, 
and  we  think  we  are  supported  in  this  view  [64]  by  the  observations 
of  the  Judicial  Committee  in  the  case  of  the  Delhi  and  London  Bank  v. 
Orchard  (1)  with  reference  to  a  somewhat  similar  order. 

With  reference  to  the  plea  of  res  judicata,  there  is  one  other  observa- 
tion that  we  wish  to  make,  which  is  this,  that  the  learned  Vakil  for  the 
appellant,  while  arguing  the  case,  gave  to  his  first  ground  in  the  memo- 
randum of  appeal  this  somewhat  strained  meaning,  namely,  that  it  was 
urged  with  reference  to  the  order  in  the  execution  case ;  yet  reading  his 
memorandum  of  appeal,  especially  the  first,  second  and  fourth  grounds 

(1)  3  C.  47=4  I.  A.  f27. 
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MAY  21.      to  be  taken  with  reference   to  the  decision     in    the  previous   suit,  and    not 

.  with  reference  to  the  order    passed  on  the   execution-proceedings.     But  be 

that  as  it  may,  as  we  have  shown  above,    that   order  cannot,    in   our  opi- 
LATE 


.  _  We  come  now  to  the  second  contention  noticed  above,  namely,  that 

17  C.  57.  the  present  suit  is  barred  under  the  provisions  of  s.  244  of  the  Code  of 
Civil  Procedure. 

As  this  ground  is  not  taken  in  the  memorandum  of  appeal,  we  do  not 
feel  disposed  to  allow  it  to  be  successfully  taken.  To  allow  it  to  be  taken 
would  be  far  from  furthering  the  ends  of  justice.  It  has  been  found  con- 
currently by  both  the  Courts  below  in  this  case  that  the  plaintiff  has  a 
good  case  on  the  merits  ;  and  though  the  plaintiff  was  unsuccessful  in  the 
execution-proceedings,  his  objection  was  thrown  out  without  any 
adjudication  upon  it. 

Then  as  to  the  validity  of  this  contention,  it  is,  we  think,  more  than 
doubtful.  It  is  true  it  has  been  held  in  several  cases,  and  must  now  be  taken 
to  be  settled  law,  that  a  person  who  is  made  a  party  to  suit  in  his  repre- 
sentative capacity  is  a  party  to  the  suit  within  the  meaning  of  s.  244 
for  several  purposes,  but  it  has  never  yet  been  held,  as  far  as  we  are 
aware,  that  he  is  in  every  capacity  a  party  to  the  suit  for  all  purposes. 
The  cases  referred  to  are  all  without  exception  cases  where  the  judg- 
ment-debtor in  his  representative  capacity  sought  to  question  his  liability 
to  satisfy  a  decree  for  money  or  for  costs  out  of  property  which  he 
claimed  as  his  own  as  distinguished  from  [65]  that  of  the  person 
whose  representative  he  was.  The  questions  thus  raised  are  questions 
which  are  to  be  decided  with  reference  to  the  provisions  of  ss.  234  and 
252  of  the  Code  of  Civil  Procedure,  and  these  provisions  of  law  throw 
upon  the  Court  executing  the  decree  the  duty  of  coming  to  a  decision  as 
to  whether  the  liability  questioned  does  or  does  not  really  attach. 
The  question  now  raised  is  of  a  very  different  kind,  that  question  being 
whether  the  share  that  the  plaintiff  now  claims  was  sold  in  execution 
of  the  decree  in  the  previous  suit,  irrespective  of  any  question  as 
to  whether  the  purchase  was  for  the  plaintiff  or  for  the  defendant. 
Is  Iswar  Chandra  Audhikari  had  not  died  during  the  pendency  of  that 
suit,  and  if  the  decree  in  that  suit  had  been  passed  in  the  presence  of 
Iswar  Chandra  Audhikari  there  can  be  no  question  that  it  would  have 
been  open  to  the  present  plaintiff  ro  raise  the  point  that  he  now  raises  in 
this  regular  suit  ;  and  we  see  no  reason  for  thinking  that  the  mere 
fact  of  the  present  plaintiff  having  been  made  a  party  defendant 
in  that  suit  as  the  legal  representative  of  his  brother  Iswar  Chan- 
dra Audhikari,  had  the  effect  of  enlarging  the  scope  of  that  suit  so 
as  to  make  the  present  question  come  under  the  description  of  questions 
arising  between  the  parties  to  that  suit  and  relating  to  the  execution  of  the 
decree.  Indeed  s.  368  of  the  Code  of  Civil  Procedure  would  not  have 
admitted  of  the  scope  of  that  suit  being  so  enlarged  ;  for  that  section 
provides  that  the  person  so  made  defendant  may  make  any  defence  appro- 
priate to  his  character  as  legal  representative,  and  it  would  certainly  never 
have  been  appropriate  to  the  character  of  the  present  plaintiff  as  the  legal 
representative  of  his  deceased  brother,  Iswar  Chandra  Audhikari,  to  raise 
the  question  in  that  suit  that  he  now  seeks  to  raise. 

We  think  that  this  case  comes  well  within  the  scope  of  the  observa- 
tions made  by  this  Court  in  the  case  of  Kanii  Lai  Khan  v.  Shashi  Bhosun 
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Biswas  (1),  and,  following  that  case,  we  think  the  present  suit  is  not  barred  1889 

under    s.    244    of    the    Code    of    Civil    Procedure,  even    if  the  objection  MAY  21. 

raised  by  the  learned  Vakil  for  the  appellant  had  been  allowed  to  be  taken. 

APPEL- 

In  the  result  we  dismiss  this  appeal  with  costs.  LATE 

c.  D.  P.                                                                          Appeal  dismissed.  CIVIL. 


17  C.  66. 
[66]  ADMIRALTY  JURISDICTION. 

Before  Mt.  Justice  Pi  got  and  Mr.  Justice  Trevelyan. 


IN  THE  MATTER  OF  THE  SHIP  "  CHAMPION." 
[llth  April,  1889.] 

Appeal — Letters  Patent.  1865,  cl.  15 — Appeal  from. decision  of  a  Judge  exercising 
Admiralty  or  Vice- Admiralty  jurisdiction — Practice — Vice- Admiralty  Regula- 
tions of  1832.  Pule  35 — Application  of — Mentioning  of  the  apportionment  of 
award  for  salvage  services — Perempton  of  -appeal. 

Under  cl.  15  of  the  Letters  Patent,  1865,  an  appeal  lies  to  the  High  Court 
from  the  decision  of  one  of  its  Judges  exercising  Admiralty  or  Vice-Admiralty 
jurisdiction. 

Such  appeals  are  governed  by  the  practice  under  the  Civil  Procedure  Code  and 
not  by  Rules  35  of  the  Vice- Admiralty  Regulations  published  under  the  authority 
of  2  Will.  IV..  c.  51. 

Rule  35  applies  to  appeals  from  the  High  Court  to  the  Privy  Council. 

The  Brenhilda  (2)  relied  on. 

The  mere  facts  of  salvors  having  appeared  and  mentioned  in  Court  the  matter 
of  the  apportionment  'of  an  award  for  salvage  services  reserved  by  the  decree 
making  the  award,  did  not  perempt  au  appeal  from  that  decree. 

[R.,   17  C  .337  (340).] 

APPLICATION  for  the  admission  of  an  appeal. 

In  an  action  of  salvage  brought  by  the  owners,  master,  and  crew  of 
the  steam  tug  Rescue  against  the  British  sailing  ship  Champion,  her 
cargo,  and  freight,  Norris,  J.,  by  an  interlocutory  decree,  awarded  the 
promovents  the  sum  of  £1,500  sterling  for  salvage  services  rendered  by  the 
Rescue  to  the  Champion  and  Rs.  887  and  2  annas  for  damage  sustained  by 
the  Resciie  in" rendering  such  services,  together  with  the  costs  of  the  action, 
and  reserved  the  consideration  of  the  apportionment  of  the  £1,500  sterling 
among  the  promovents.  The  decree  was  pronounced  in  Court  on  the  22nd 
February  1889,  but  was  not  signed  until  the  4th  April  1889. 

On  the  25th  February  Messrs.  Watkins  &  Co.,  the  attorneys  for  the 
promovents,  served  upon  the  Marshal  of  the  Vice-Admiralty  Court  and  the 
Registrar  of  the  High  Court,  Original  Jurisdiction,  and  Messrs.  Morgan 
&  Co.,  attorneys  for  the  impugnants.  the  following  notice  : — 

"Take  notice  that  we  are  instructed  by  the  promovents  to  appeal, 
and  shall  appeal  in  due  time  in  this  case  against  the  [67]  decision  and 
decree  pronounced  in  this  cause  on  the  22nd  February  1889,  and  we  further 
beg  to  give  you  notice  not  in  any  way  to  release  the  bail  found  and 
provided  by  the  impugnants,  which  bail,  consisting  of  Company's  Paper  for 
Rs.  1,25,000,  now  remains  deposited  in  Court.  Dated  the  25th  day  of 
February  1889." 

(1)  6  C.  777  =  8  C.L.R.  117.  (2)  7  C.  547  =  8  I.A.  159, 

583 


17  C.  57. 


17  Cal.  68 


INDIAN    DECISIONS,    NEW    SERIES 


[Yol. 


AD- 
MIRALTY 


TION. 


17  C.  66. 


1889  On  the  6th  March  1889,  a  memorandum  of  appeal  on  behalf  of  the 

APRIL  11.  promovents  was  presented  to  the  Registrar,  who  returned  it  on  the  ground 
that  it  had  been  presented  without  a  copy  of  the  decree  in  the  action.  On 
the  llth  March  1889,  the  matter  of  the  apportionment  of  the  £1,500 
sterling,  reserved  by  the  decree  of  the  22nd  February,  was  mentioned  in 
"  Court  by  Counsel  on  behalf  of  the  promovents ;  and  on  19th  March, 
Norris,  J.,  pronounced  the  apportionment. 

On  the  29th  March,  the  promovents  gave  the  impugnants  notice  that 
they  would  renew  their  application  of  the  25th  March  1889  before 
Mr.  Justice  Norris  "  for  an  order  that  the  said  learned  Judge  do  proceed  to 
make  a  formal  decree  in  the  above  action,  and  that  the  said  learned  Judge 
do  have  such  decree  recorded  in  the  Assignation  Book  under  and  in  the 
manner  provided  for  by  the  38th  clause  of  the  Vice- Admiralty  Rules,  sub- 
ject always  to  the  procedure  provided  for  by  and  under  Rules  made  by  this 
Honorable  Court  and  applicable  to  this  matter :"  and  also  that  they  would 
repeat  the  assertion  of  their  appeal  made  on  the  25th  March  ;  and  further 
that  should  the  Court  be  of  opinion  that  the  said  motion  and  assertion  could 
not  be  made  as  of  right,  then  that  they  would  ask  for  an  order  in  effect 
that  the  presentation  of  their  memorandum  of  appeal,  tendered  to  and 
endorsed  by  the  Registrar  on  the  6th  March,  should  be  taken  and  held  as 
an  assertion  of  appeal  by  them  ;  or,  in  the  alternative  that  the  time  for 
the  assertion  of  such  appeal  should  be  extended.'  The  application  was 
supported  by  the  following  affidavit,  dated  25th  March  : — 

I,  Nowel  Shaw  Watkins,  an  Attorney-at-law  and  a  member  of  the 
firm  of  Watkins  and  Company,  make  oath  and  say  as  follows  : — 

(1)  That  the  said  firm  have  acted  for  the  promovents  in  this 
matter  since  and  prior  to  the  institution  of  the  proceedings  herein. 

[68]  (2)  That  the  hearing  of  this  matter  came  on  before  his  Lord- 
ship Mr.  Justice  Norris  on  the  20th  of  February  1889,  and  came  to  a 
termination  on  the  22nd  February  1889,  on  which  day  the  said  learned 
Judge  said  that  on  the  evidence  adduced  he  was  of  opinion  that  the  said 
promovents  were  entitled  to  receive  from  the  impugnants  herein  the  sum 
of  £  1,500  ;  but  that  his  Lordship  reserved  the  matter  of  the  apportionment 
of  the  said  sum  amongst  the  said  promovents  and  requested  the  said 
promovents'  counsel  to  submit  a  scheme  for  such  apportionment. 

(3)  That   on    the    25th    day  of  February    1889   the  said    promovents 
through   the  said  firm   instructed   counsel   to  prepare   a    memorandum  of 
appeal   in  anticipation    of  a  decree  being    pronounced  and    made    in    this 
matter  on  the  basis  appearing  in    the  earlier  portion  of  the  last  preceeding 
paragraph,   and  oa  the   same     day  a   draft   memorandum    of  appeal  was 
drawn  up  and  settled  by  counsel  and  handed  over  to  the  said  firm. 

(4)  That   on  the    27th  of    February  1889    the    said    firm  delivered  to 
counsel    for    settlement    a  draft  decree    on  the  said    basis    which    the  said 
firm  had  on  that  or    the  previous  day  received   from  the    Registrar  of  this 
Honourable   Court ;  and    such   draft  decree    was,  as    I  am    informed  and 
believe,  on   the  following    day  returned   as  settled  by   counsel    to  the  said 
firm  and  was  then  handed  over,  as  I  am  informed    and  believe,  to  the  said 
Registrar,  who  settled  it  on  1st  March  1889. 

(5)  That  the  said  decree  after  being  duly  engrossed  was  submitted  by 
the  said  Registrar  to  the  said  learned  Judge,  as  I  am  informed  and  believe, 
on  the  5th  day  of  March  1889  for  signature. 

(6)  That   His   Lordship   intimated,   as    I    am  informed   and  believe, 
that  he  would  not  sign    the  said  decree  until  he    had  made  the   said  appor- 
tionment. 
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(7)  That  on  the  6th  of  March  1889  the  said  memorandum  of  appeal  was 
presented  to  the  said  Registrar,  whoi  returned  it  on  the  ground  that  it  had 
been  presented  without  a  copy  of  the  decree  herein,  with  a  note  there- 
on to  that  effect  in  his  own  hand-writing.  .  .  ,  . 

(3)  That  on  the  6th  of  March  1889  the  said  firm  instructed  Counsel  to 
mention  the  matter  of  the  said  apportionment  to  the  [69]  said  learned 
Judge,  and  this  matter  having,  thereafter,  on  the  llth  of  March  1889, 
been  mentioned  to  the  said  learned  Judge,  his  Lordship,  on  the  19th  of 
March  1889,  pronounced  the  said  apportionment. 

(9)  That  on  the    22nd  day  of    March  1889  the    said    promovents   took 
the  advice  of  Counsel  as  to  whether    any  of  the   grounds  mentioned    in  the 
said  memorandum    of  appeal    required   amendment  in    consequence  of  the 
said  apportionment,    and  that   on  the  following    day  they  were    advised  in 
the  negative. 

(10)  That   a  draft   decree  has    been  prepared  in  the  office  of   the  said 
Registrar,     ....     to  which  the  said  impugnants  object   on  the  ground 
that  there   ought  to  be    two  decrees  in  this    matter,   one  in    respect  of    the 
amount  to  be    paid  on  account  of   salvage  by    the  said    impugnants  to   the 
said  promovents,  and  another  in  respect   of  the  apportionment  of   the  said 
amount. 

(11)  That  no  decree   herein    has  yet    been  moved    by    Counsel    under 
the  38th  Rule  governing  the  procedure  of  this  Honourable  Court  in  its  Vice- 
Admiralty  jurisdiction ;    that  I    am  informed    and  believe  that   at  no  stage 
of   the  proceedings   herein  has   the   said    Registrar    been    present  ;    and 
that  at  no  stage  of  tli3    proceedings  in  this    matter  as  I    am  informed    and 
believe    has   the   said  learned  Judge  permitted  any  actuary  or  practitioner 
of  this    Honourahle  Court  to  do  any  act  for   the  Registrar  by  reason  of  his 
unavoidable  absence  or  for  any  other  cause. 

(12)  That     I     am     advised    and     believe   that     under   the    circum- 
stances  aforesaid    no   decree   has   yet  been  pronounced  or  made  in    this 
matter. 

(13)  That    I    have   this    day    instructed    Counsel    to    move  the   said 
learned    Judge   for   an    interlocutary    decree  in  this  suit  and  to  pray  that 
on    such    decree    being    pronounced    and    made    the    same    be    recorded 
and  attested  in  the  Assignation  Book  of  this  Honourable  Court  by  the  said 
Registrar. 

This  application  was  refused  on  the  4th  April  1889  by  Norris,  J., 
who  held  that  the  rules  of  the  Vice- Admiralty  Regulations,  published 
under  2  Will.  IV,  c  51,  governed  the  admission  of  appeals  here, 
assuming  an  appeal  did  lie  under  cl.  15  of  the  Letters  Patent,  1865. 
He  also  held  that  his  pronouncing  [70]  judgment  in  Court  on  the  22nd 
February  was  an  interlocutory  decree,  and  that  the  presence  of  the 
Registrar  in  the  building  of  the  High  Court  was  a  sufficient  presence  to 
comply  with  the  Vice-Admiralty  rules ;  and  that  the  presence  of  the  Court 
Official  taking  minutes  was  also  a  sufficient  attendance  of  the  Registrar. 
He  also  held  that  separate  decrees  must  be  drawn  up  :  one  in  respect  of 
salvage,  and  another  in  respect  of  the  apportionment.  On  the  6th  April 
1889,  Mr.  Watkins  presented  the  promovents'  memorandum  of  appeal, 
with  a  copy  of  the  decree  annexed  to  the  Registrar,  who  refused  to  receive 
it,  but  retained  it  as  being  filed  on  the  record.  The  promovents  thereupon 
gave  the  impugnants  notice  of  motion  before  a  Division  Bench  of  the  High 
Court  for  an  order  directing  the  Registrar  to  register  the  promovents' 
appeal  and  to  take  the  ordinary  steps  to  bring  the  same  to  a  hearing. 
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1889       They  also  gave  notice  to  the  impugnants    not  to  release    the  bail    deposited 
APRIL  11.    by  them  until  this  matter  was  disposed  of. 

AD_  In  this  application,    which  was    heard  by    Pigot  and    Trevelyan,    JJ.f 

MIRALTY    on  *ke  l^th  April  1889,  the  questions  raised  and  argued  were  :— 
IURISDIC.  (1)  Did  an  appeal  lie  under  cl.  15  of  the    Letters    Patent,  1865,    to  the 

TION.        High  Court  in  its  appellate  jurisdiction  from  the  decision  of  a  single  Judge 
exercising   Admiralty    or    Vice-Admiralty   jurisdiction,    or  was  the  appeal 
17  C.  66.      direct  to  the  Privy  Council  from  such  decision  ? 

(2)  If  an  appeal  did  lie  under  cl.  15  of  the    Letters  Patent,    1865,  was 
the  procedure  in  respect  of  such    appeal  governed    by  the  Civil    Procedure 
Code  or  the  Vice-Admiralty    regulation    published    under  the    authority  of 
2  Will.  IV,  c.  51,  and  especially  by  rule  35  of  such  regulations  ?  and 

(3)  Was  the  appeal  perempted  by  the  acts  of  the  promovents  ? 
The  impugnants  appeared  on  the  motion  under  protest. 

Mr.  Evans  and  Mr.  Gasper,  for  the  promovents. 

Mr.   Woodvoffe  and  Mr.  Roberts,  for  the  impugnants. 

Mr.  Evans. — I  move  for  an  order  directing  the  Registrar  to  register 
an  appeal  which  has  been  presented  to  him,  and  to  take  the  ordinary  steps 
to  bring  the  same  to  a  hearing. 

[71]  By  s.  540,  Civil  Procedure  Code,  appeals  lie  from  all  original 
decrees,  except  when  expressly  prohibited.  Section  541  states  the  form 
in  which  an  appeal  must  be  presented  ;  and  under  s.  548,  when  an  appeal 
has  been  admitted,  it  must  be  registered.  In  the  Mofussil,  presentation 
of  appeal  has  to  be  made  to  the  Court  ;  but  here  it  is  made  to  the  Regis- 
trar. This  rule  applies  to  all  appeals.  The  Court  has  power  to  deligate 
to  the  Registrar  all  ministerial  functions  ;  and  the  practice  here  is  to 
present  appeals  to  the  Registrar  who  is  the  proper  officer  for  registering 
appeals.  If  the  Registrar  finds  any  difficulty  with  regard  to  them,  he 
either  takes  the  opinion  of  the  Court,  or  refuses  to  register  ;  and  in-  the 
latter  case,  there  is  a  right  to  move  the  Court. 

[PiGOT,  J. — Which  rule  do  you  refer  to  ?] 

Mr.  Evans. — It  is  the  practice,  and,  I  believe,  it  is  in  accordance 
with  the  rules. 

[PiGOT,  J. — (after  consulting  the  Registrar  who  was  present  in  Court) 
— I  understand  that  is  the  practice  ;  but,  if  not,  you  can  apply  to  us  now 
to  register  the  appeal.] 

Mr.  Evans. — The  real  point  here  is,  whether  the  appeal  should  be 
registered  under  cl.  15  of  the  Letters  Patent,  1865,  having  regard  to  the 
fact  that  the  appeal  is  from  an  order  of  a  Judge  exercising  Vice-Admiralty 
jurisdiction.  The  rules  with  regard  to  appeals  are  the  rules  of  the  High 
Court  under  the  Civil  Procedure  Code  ;  and  the  High  Court  has  power  to 
make  rules  for  its  own  procedure  not  inconsistent  therewith. — See  s.  652. 
Apart  from  rules  so  made,  the  Civil  Procedure  Code,  Chap.  48,  s.  631  et  seq., 
deals  with  the  power  of  the  High  Court  :  s.  638  excepts  certain  sections 
from  applying  to  the  High  Court.  Before  the  Act  of  1877,  Act  VIII  of 
1859  constituted  the  rules.  Section  37,  Letters  Patent,  1865,  gives  power 
to  make  rules  in  Admiralty  and  Vice-Admiralty  matters.  Rules  61,  62 
and  63  (Belchambers*  Rules  and  Orders,  p.  81)  must  be  read  with  Rule  50. 
Does  Rule  63  mean  that  every  step  in  an  action  in  rem  must  be  in  accord- 
ance with  the  Vice- Admiralty  Rules,  or  does  it  mean  that  only  such  por- 
tions shall  be  under  those  rules  as  are  not  provided  for  by  the  rules  under 
the  Civil  Procedure  Code  ? 
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[72]  The  Vice-Admiralty  rules  are,  many  of  them,  obsolete,  and 
have  never  been  followed  here  in  practice.  Then  there  is  another  ques- 
tion as  to  rule  35  of  the  Vice-Admiralty  rules,  namely,  whether  that 
rule  applies  in  cases  of  appeals  from  one  Judge  of  this  Court  to  a  Division 
Bench,  or  whether  it  applies  only  to  appeals  to  a  Superior  Court.  If  it  be 
held  that  rule  35  does  not  apply,  then  I  am  in  order.  If  rule  35  applies, 
then  the  rules  contained  in  the  Vice-Admiralty  regulations,  as  to  the 
examinations  of  witnesses,  presence  of  the  Registrar,  etc.,  have  not  been 
complied  with.  These  rules  are  really  obsolete. 

Mr.  Woodvoffe  (interposing). — We  are  appearing  in  this  matter  under 
protest,  having  had  notice  of  the  application.  I  understand  your  Lord- 
ships are  not  sitting  here  to  take  any  appeal  from  Mr.  Justice  Morris' 
order  or  decree.  This  matter  Mr.  Evans  is  moving  has  been  moved 
and  argued  before  Mr.  Justice  Norris  and  decided  by  him.  Mr.  Justice 
Norris  decided  that  the  rules  of  Vice-Admiralty  Court,  published  under  2 
Will.  IV,  c.  51,  governed  admissions  of  appeals  here,  assuming  an 
appeal  did  lie  under  cl.  15  of  the  Letters  Patent  Act. 

[PiGOT,  J. — We  are  sitting  here  to  hear  motions,  or,  if  an  appeal  is 
Hied  and  is  ripe  for  hearing,  to  hear  such  appeal.] 

Mr.  Woodvofft. — I  submit  a  Division  Bench,  not  sitting  on  appeal, 
has  no  power  to  deal  with  the  order  or  decree  of  another  Judge. 

[PiGOT,  J. — We  think  it  will  be  better  not  to  deal  with  this  point 
now.] 

Mr.  Woodvofft. — I  desire  to  state  it  so  that  it  might  not  be  supposed 
there  was  any  waiver. 

fPiGOT,  J. — At  present  one  incident  of  our  sitting  here  as  an  Appeal 
Court  is  that  we  may  entertain  any  application  to  admit  an  appeal.] 

Mr.  Evans. — I  will  show  this  is  a  fresh  application  based  on  a  for- 
mer application.  When  we  moved  before  Mr.  Justice  Norris  we  could  not 
get  him  to  admit  the  appeal,  because  the  decree  had  not  then  been  signed. 
It  was  signed  on  4th  April.  [Mr.  Evans  then  referred  to  the  affidavit 
of  Mr.  Watkins,  dated  the  9th  [73]  April.]  This  matter  has  not  been 
adjudicated  upon  by  Mr.  Justice  Norris.  The  Court  cannot  hold  that 
Vice- Admiralty  suits  are  to  be  governed  by  the  old  rules.  These  rules 
were  made  under  2  Will.  IV.,  c.  51. 

[PiGOT,  J. — Additional  rules  were  -made  on  6th  July  1859  for  the 
purpose  of  regulating  the  practice  in  the  Vice- Admiralty  Court.] 

Mr.  Evans. — Those  rules  do  not  touch  this  particular  matter. 

[TREVELYAN,  J.- — I  have  been  in  several  cases  here,  and  the  procedure 
was  under  the  Civil  Procedure  Code,  except  in  one  undefended  case.] 

Mr.  Evans. — Under  the  rules  of  the  6th  July  no  witness  can  be  called 
without  forty-eight  hours'  notice  given  to  the  other  side.  Those  rules 
refer  almost  entirely  to  the  examination  of  witnesses. 

[TREVELYAN,  J. — Have  you  enquired  what  has  been  the  procedure 
on  appeal  from  a  Judge  sitting  in  Vice-Admiralty  jurisdiction  in  this 
Court  ?] 

Mr.  Evans. — In  The  Moorhill  v.  The  Natmoo  (1)  and  in  other  cases  (2) 
the  procedure  in  'the  Civil  Procedure  Code  was  followed — See  Forms 
108  and  109,  Vice- Admiralty  Rules  and  Regulations,  Appendix,  p.  81. 

(1)  Appeal  No.  36  of  1875  (unreported). 

(2)  The  Michelino  v.  The  Dacca  (Appeal  No.  50  of  1875,  unreported). 

The  Brenhilda  v.  The  B.  I.  S   N.  Company.  Limited  (Appeal  No.  7  of  1880).— 
This  case  went  before  the  Privy  Council,  and  is  reported  in  7  C.  547  and  8  I. A.  159. 
The  Mary  Stuart  v.  The  Nevada  (Appeal  No.  24  of  1883,  unreported). 
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[TREVELYAN,  J. — Was  not  there  an  appeal  in  The  Ava  v.  Even- 
hilda  (1)  ?] 

Mr.  Evans. — Yes,  but  I  do  not  know  how  it  was  filed.  The  Privy 
Council  held  there  that  the  appeal  to  the  Privy  Council  was  governed  by 
the  Vice- Admiralty  Regulations.  Rule  35  refers  to  appeals  to  a  Superior 
Court.  The  chapter  in  the  Civil  Procedure  Code  on  Privy  Council  appeals 
was  introduced  into  the  Act  of  1877  from  Act  VI  of  1874  ;  and  from  the  Act 
of  1877  into  the  present  Act:  Act  VI  of  1874  governed  the  procedure 
in  appeals  to  the  Privy  Council.  There  is  a  provision  in  the  Act  of  1874 
[74]  that  nothing  in  it  shall  affect  appeals  from  Vice-Admiralty  jurisdic- 
tion. It  is  embodied  in  the  Civil  Procedure  Code  with  slight  variations. 
Section  1  of  Act  VI  of  1874  is  the  last  part  of  s.  616  of  the  present  Code. 
Under  s.  616  a  copy  of  a  decree  is  not  necessary  to  the  filing  of  an  appeal. 
I  submit  rule  35  does  not  apply  to  appeals  to  a  Division  Bench  of  this 
Court.  No  monition  or  inhibition  has  ever  been  issued  from  one  Bench 
of  this  Court  to  another. 

[PicoT,  J. — Was  there  an  appeal  in  its  Vice-Admiralty  jurisdiction 
in  the  time  of  the  old  Supreme  Courts  ?] 

Mr.  Evans. — No  ;  an  appeal  lay  only  to  the  High  Court  of  Admiralty 
in  England.  • 

Mr.  Evans, — The  appeal  was  by  the  Admiralty  Courts  Act,  1863,  (2), 
transferred  to  the  Privy  Council. — See  Forsyth's  Cases  and  Opinions, 
Edition  of  1869,  p.  377  ;  Roscoe's  Admiralty  Practice,  Edition  of  1878, 
Chap.  8,  p.  90., 

[TREVELYAN,  J. — 3  and  t  Will.  IV.  c.  41,  tcok  away  appeals  from 
the  Admiralty  Courts  and  gave  them  to  the  Privy  Council.] 

Mr.  Woodvoffe. — It  is  expressly  provided  in  the  Commission  (3)  that 
the  appeal  lies  to  the  Admiralty  Court  in  England. 

Mr.  Evans. — Yes  3  and  4  Will.  IV,  c.  41 ,  s.  2,  transfers  the  appeal 
to  the  Privy  Council.— See  the  Vice-Admiralty  Commission  of  1822  (3).  6 
and  7  Viet.,  c.  38,  makes  further  provisions  regarding  appeals  from  the 
Admiralty  and  Vice-Admiralty  Courts,  enabling  the  Privy  Council  to 
exercise  the  same  powers  which  those  Courts  had.  Section  2  relates  to 
appeals  ;  ss.  9  and  10  to  inhibitions,  citations,  etc.;  s.  11  has  an  important 
bearing  on  the  present  question  as  explaining  the  position  of  appeals  from 
the  Colonies  in  the  days  before  the  application  of  steam  to  navigation. 

[PiooT,  J. — The  seciion  gives  a  period  within  which  to  prosecute  the 
appeal.  At  the  time  of  6  and  7  Viet.,  c.  38,  rule  35  was  in  existence.] 

Mr.  Evans. — The  >object  of  rule  35  was  that  the  right  to  appeal 
should  be  asserted  within  fifteen  days  ;  but  the  appellant  had  a  year  for 
prosecuting  the  appeal.  Assertion  of  appeal  is  [75]  quite  different  from 
memorandum  of  appeal.  The  Brenhilda  case  (4)  decided  that  the  reception 
of  the  appeal  was  not  a  matter  of  right,  as  it  had  not  been  asserted  within 
fifteen  days.  Limitation  Act,  1877,  sch.  ii,  art.  151,  gives  twenty  days 
for  an  appeal  to  Privy  Council. 

[PiGOT,  J. — Act  XX  of  1862,  s.  6,  has  not  been  repealed.] 

[PREVELYAN,  J. — That  is  the  Act  from  which  the  High  Court  adopted 
its  rules.] 


(1)  The  Michelino  v.  The  Dacca  (Appeal  No.  50  of  1875,  unreported). 

The  Brenhilda  v.  The  B.  1.  S.  N.  Company.  Limited  (Appeal  No.  7  of  1880).— 
This  case  went  before  the  Privy  Council,  and  is  reported  in  7  C.  547  and  8  I  A.  159. 
The  Mary  Stuart  v.  The  Nevada  (Appeal  No.  24  of  1883,  unreported). 

(2)  26  and  27  Viet.,  c.  24.  (3)  Smoult  and  Ryan's  Rules  and  Orders,  Ap.,  p,  1. 
(4)  7  C.  547=8  I. A.  159. 
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Mr.  Evans. — Although  the  Limitation  Act  says  that  appeals  from  orders 
or  decrees  must  be  made  within  twenty  days,  s.  6  of  Act  XX  of  1862  says 
the  High  Court  may  prescribe  its  own  time.  The  decree  in  this  case  was 
made  on  22nd  February  1889,  and  on  9th  March,  the  impugnants  asserted 
their  appeal  in  Court  I  raise  two  main  points  :  First  what  is  the  true 
construction  of  rule  35  ?  Must  everything  be  carried  on  under  the 
old  Vice-Admiralty  Rules,  or  does  it  mean  that  things,  not  provided 
for  by  the  ordinary  rules  of  Court,  should  be  governed  by  the  Vics-Ad- 
miralty  Rules.  Second,  whether  or  no  rule  35  applies,  does  that  rule  apply 
to  appeals  to  a  Division  Bench  of  the  High  Court  under  cl.  15  of  the 
Letters  Patent,  or  was  it  not  meant  for  appeals  from  Vice-Admiralty  Court 
to  a  Superior  Court  only  ;  and  is  it  possible  to  apply  it  to  such  appeals  ? 
The  old  Supreme  Court  had  power  to  appoint  proctors,  but  the  High 
Court  has  not.  The  work  of  proctors  is  now  done  in  this  Court  by 
attorneys.  The  assertion  of  appeal  is  made  in  the  Court,  but  an  attorney 
cannot  assert  anything  in  Court.  When  I  applied  under  Rule  38  for  an 
interlocutory  decree,  and  pointed  out  that  there  were  no  acts  attested  in 
the  Assignation  Book,  the  Judge  held  that  inasmuch  as  the  Registrar  was 
present  in  the  High  Court  building,  the  Chief  Clerk  must  be  taken  as 
doing  the  duties  of  the  Registrar,  who  could  attest  the  Assignation  Book 
afterwards.  It  was  also  held  that  the  Court  Minute  Book  was  good  as 
an  Assignation  Book. 

Mr.  Woodvoffe. — In  the  Assignation  Book  is  copied  out  what  takes 
place  in  Court.  There  is  no  other  proper  Assignation  Book  kept  than  the 
Minute  Book. 

R'fj]    [PiGOT,  J. — The  wording  of  rule  35  is  inconsistent  with  copying  into 
e  Assignation  Book.     The  first  part  of  the  rule  shows  that   the  Registrar 
should  make  the  entries  himself  in  the  Assignation  Book. 

Mr.  Evans. — My  objection  was  that  there  was  no  entry  by  the  Regis- 
trar in  the  Assignation  book  of  any  act  done  in  Court,  or  by  any  person 
acting  for  the  Registrar. 

I  contend  that  no  proper  decree  has  been  made,  and  that  no  Counsel 
has  moved  under  rule  38. 

The  last  Commission,  dated  21st  August  1843,  to  Sir  Lawrence  Peel(l) 
is  nearly  the  same  has  the  other.  It  also  reserves  the  appellate  juris- 
diction of  the  Adniralty  Court  :  26  and  27  Viet.,-  c.  24,  does  not  affect 
India. — See  s.  2  and  sch.  A.  But  the  Letters  Patent  of  1862  and 
1865  the  High  Court  is  empowered  to  exercise  all  jurisdictions  exercised 
by  any  Judge.  Section  9  of  the  Charter  of  1861  gives  Admiralty  and  Vice- 
Admiralty  jurisdiction.  Letters  Patent  of  1862,  s.  31,  and  Letters  Patent  of 
1865,  ss.  32  and  33,  also  give  Admiralty  and  Vice- Admiralty  jurisdictions. 
But  for  the  Letters  Patent,  the  appeal  would  still  lie  direct  to  the  Privy 
Council.  Under  cl.  15  of  the  Letters  Patent,  1865,  the  High  Court  has 
power  in  its  appellate  jurisdiction  to  hear  an  appeal  from  the  judgment  of 
the  same  Court  through  one  of  its  Judges. 

It  must  be  admitted  that  inhibitions  and  monitions  do  not  apply. 
Paragraph  6  of  Mr.  Watkins'  affidavit  of  26th  March  has  in  a  great 
degree  led  to'the  present  difficulty.  The  Judge  reserved  the  question  of 
apportionment. 

[P'iGOT,  J. — That  is  no  part  of  the  decree.] 

(1)  Belchambers'  Rules  and   Orders,  p.  484. 
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Mr.  Evans. — The  notice  of  25th  February,  which  was  served  on  the 
Registrar  and  impugnants'  attorneys,  is  an  assertion  (of  appeal)  to  each  of 
them,  and  practically  a  compliance  with  rule  35. 

[TREVELYAN,  J. — In  the  Brenhilda  case  (1)  the  memorandum  of 
appeal  with  copy  of  the  decree  was  filed  more  than  a  month  [77]  after 
decree ;  and  in  the  other  cases  I  have  looked  at,  only  memoranda  of 
appeals  were  filed.  I  find  no  entry  of  assertion  of  appeal  in  the  Assign- 
ation Book] . 

Mr.  Evans. — Provisions  as  to  what  shall  be  done  on  the  filing  of  the 
memorandum  of  appeal  appear  in  the  Civil  Procedure  Code  and  in  the 
Rules.  In  the  case  of  The  Mary  Stuart  (2),  Moorhill  (3),  Dacca  (4),  and 
Brenhilda  (1)  there  was  no  assertion  of  intention  to  appeal. —  [Mr.  Evans 
then  referred  to  the  notice  of  the  29th  March.]  If  it  be  held  that  the 
Registrar  was  present  as  being  in  the  Court  building,  then  I  contend  that 
the  Judge  was  present  in  the  building  when  the  memorandum  of  appeal 
was  presented  to  the  Registrar,  and  that  that  is  a  sufficient  assertion  of 
appeal  in  Court. 

In  England  appeals  are  asserted  before  the  Registrar — Roscoe's 
Admiralty  Practice,  p.  222. 

[PiGOT,  J. — There  are  two  modes  of  asserting,  either  in  writing  or 
verbally.  (Mr.  Evans  referred  to  his  notes  of  the  judgment  of  Norris,  J., 
on  his  application).  We  do  not  sit  to  hear  appeals  from  that  order. 
We  are  sitting  to  hear  an  application  to  receive  and  admit  the  memoran- 
dum of  appeal,  and  to  direct  it  to  be  registered.  We  have  noted 
Mr.  Woodroffe's  protest,  and,  if  necessary,  will  hear  him  thereon.] 

Mr.  Evans.— Mr.  Watkins'  affidavit  stated  that  he  presented  the 
memorandum  of  appeal  and  the  Registrar  refused  to  receive  it.  Norris,  J., 
has  reserved  the  question  releasing  the  bail,  but  has  passed  an  interim 
order  restraining  it  till  this  motion  is  disposed  of. 

[PiGOT,  J. — The  question  of  bail  is  not  before  us.] 

Mr.  Woodvoffe. — We  appear  under  protest.  This  Court  has  no  juris- 
diction in  the  matter  :  and  if  it  had  jurisdiction,  the  promovents  did  not 
assert  their  appeal  within  the  time  prescribed  ;  and  whether  there  be  or 
be  not  a  rule  prescribing  the  time  for  asserting  an  appeal  or  filing  an 
appeal,  or  apart  from  all  questions  [78]  of  rules,  the  appeal  is  perempted. 
Tronson  v.  Dent  (5)  shows  that  the  objection  to  the  right  of  appeal  must  be 
taken  at  the  earliest  opportunity. 

Mr.  Evans. — As  to  this,  it  is  not  before  the  Court,  and  we  should  be 
entitled  to  answer  it. 

Mr.  Woodrojfe. — If  I  can  show,  on  materials  now  before  the  Court 
that  the  appeal  is  perempted,  and,  quite  apart  from  our  raising  this  ques- 
tion later  on,  we  raise  it  now,  because  if  I  can  show  that  the  appeal  is 
perempted,  your  Lordships  will  not  admit  a  memorandum  of  appeal. 
Mr.  Evans  has  assumed  an  appeal  lies  from  the  High  Court,  exercising 
Admiralty  and  Vice-Admiralty  jurisdiction,  to  a  Division  Bench  of  the 
Court.  That  is  not  so.  This  question  has  never  before  been  raised.  I 
contend  that  whenever  the  High  Court,  either  in  the  person  of  one  or 
more  of  its  Judges,  exercises  Admiralty  or  Vice-Admiralty  jurisdiction, 
the  appeal  lies  direct  to  Her  Majesty  in  Council,  and  that  there  is  no 
appeal  to  this  Court. 

(1)  7  C.  547=8  I.A.  159.  (2)  Appeal  No.  24  of  1883  (unreporled). 

(3)  Appeal  No.  36  of  1875  (unreported)  (4)  Appeal  No.  50  of  1875  (nnreported). 
(5)  8  Moo.  P.C.  419. 
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[PiGOT,  J. — How  can  we  hold  that  this  Court  has  gone  on  for  years 
receiving  these  appeals  illegally.  Must  not  that  be  decided  by  the  Privy 
Council  ?] 

Mr.  Woodroffe. — I  say  the  Court  ought  to  reverse  that  practice.  In 
the  four  cases  referred  to,  the  question  was  not  raised.  It  was  not  raised 
in  The  Brenhilda  (1),  and  it  did  not  lie  on  the  respondents  there  to  raise 
it,  as  the  judgment  of  the  High  Court  was  in  their  favour.  I  am  ready 
to  argue  this  point  now,  unless  your  Lordships  intimate  strongly  I  should 
not  do  so.  It  goes  to  the  root  of  the  matter. 

[PiGOT,  J. — We  intimate  now  that  we  think  ourselves  bound  by  the 
uninterrupted  practice  of  this  Court,  and  we  will  note  that  you  raised  the 
point.] 

Mr.  Woodroffe. — Then,  assuming  an  appeal  lies  under  cl.  15  of  the 
Letters  Patent,  1865,  has  not  the  appeal  been  perempted  ?  This  is  not  a 
matter  of  any  appeal,  but  rests  upon  this  that  the  Court  is  very  particular 
in  seeing  there  is  no  [79]  peremption — The  Hydvoos  (2).  The  question 
of  peremption  was  raised  in  The  Brenhilda  (1).  The  promovents  in  the 
present  case  attended  on  the  settlement  of  the  decree  and  they  also  attended 
on  the  apportionment. 

[PiGOT,  J.,  referred  to  The  Ulster  (3).] 

Mr.  Woodroffe. — That  case  is  long  before  The  Brenhilda  (1).  Praying 
to  a  Judge  to  rescind  an  order  perempts  an  after  appeal  from  that  order — 
Greg  v.  Greg  (4). 

[PiGOT,  J. — What  are  the  acts  that  render  this  appeal  perempted  ?] 

Mr.  Woodroffe. — They   are   set   forth    in    para.  8    of   the   affidavit   of 
Mr.  Watkins  of  25th  March.     You  must  get  an  inhibition  or  appear  under 
protest  to  save  being  perempted. — The  Brenhilda  (1). 

[PiGOT,  J. — Has  any  case  been  cited  which  shows  that  an  appeal  is 
perempted  by  an  act  done  in  furtherance  of  the  right  of  appeal.  We  are 
prepared  to  hold  that  the  mere  appearance  and  mentioning  the  apportion- 
ment does  not  perempt  the  appeal.] 

Mr.  Woodroffe.— The  Aqilla  (5) ;    The  Clifton  (6). 

[PiGOT,  J. — We  do  not  think  you  could  have  been  under  the  im- 
pression that  the  other  side  acquiesced  in  the  judgment  and  would  not 
appeal.] 

Mr.  Woodroffe. — They  took  no  steps  to  show  that  they  intended  to 
appeal.  The  Ulster  (3)  is  quite  distinguishable.  The  offer  there  was  an 
offer  of  peace. 

[PiGOT,  J. — We  are  prepared  to  say  that  we  do  not  think  that  on  the 
present  materials  the  appeal  is  perempted. 

Mr.  Woodroffe. — Then,  without  prejudice  to  our  raising  it  hereafter, 
I  do  not  go  on  with  that  point  now. 

[80]  As  to  the  rules :  it  is  quite  clear  that  Mr.  Justice  Norris  thought 
the  rules  applied.  The  rules  were  made  under  the  authority  of  the  Act 
of  Parliament  of  William  IV  (7).  Those  rules  prevailed  here  prior  to  the 
establishment  of  the  High  Court.  Do  they  apply  since  the  High  Court 
was  established  ?  Has  the  Indian  Legislature  any  power  to  alter  or 
repeal  those  rules  ? 

[PiGOT,  J. — There  are  parts  of  rule  35  which  seem  to  show  that  it 
was  intended  to  apply  to  appeals  to  the  High  Court  of  Admiralty.] 

(1)  7  C.  547=8  I.  A.  159.         (2)  5  M.I.A.  137.  (3)  1  Lush.  424. 

(4)  2  Adams'  Rep.  276,  281.     (5)  6  Moo.  P.  C    102. 

(6)  3  Knapp  375  =  3  Hagg.  Admiralty  Cas.  117.         (7)  2  Will.  IV,  c.>51. 
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Mr.  Woodroffe. — The  Bvenhilda  (1)  bears  on  this  point. 
[PiooT,  J. — The    words  "  Superior    Court  "  are   in    your    favour  to  a 
certain  extent.] 

Mr.  Woodvoffe. — The  rule  is  applicable  to  the  High  Court  of  Ad- 
miralty, or  the  Court  standing  in  its  place  as  the  Privy  Council  ;  but 
not  to  the  High  Court  here.  Under  s.  652,  Civil  Procedure  Code,  the 
Court  has  power  to  make  rules — Belchambers'  Rules  and  Orders,  rule  61 
et  seg.  Rule  63  expressly  refers  to  the  Vice-Admiralty  Regulations. 
In  s.  636,  Civil  Procedure  Code,  there  is  no  mention  whatever  of  Admiral- 
ty or  Vice-Admiralty  jurisdiction,  and  one  would  suppose  that  the 
framers  of  the  Act  knew  that  the  practice  in  Vice-Admiralty  suits  was 
governed  by  other  regulations.  See  s.  638. — I  submit  this  Court 
has  no  power  to  interfere  with  an  order  in  Council.  Under  cl.  26  of 
the  old  Supreme  Court  Charter  (2),  Admiralty  jurisdiction  was  to  be 
exercised  as  in  England. 

The  Hydross  (3)  decides  that  the  rules  and  practice  of  the  High  Court 
of  Admiralty  in  England  govern  proceedings  in  maritime  causes  in  the 
Supreme  Court  of  Bombay  under  the  Charter  of  1823.  The  effect  of  the 
regulations  /  is  dealt  with  in  The  Aquilla  (4).  The  rules  were  in  this  case 
held  applicable  to  the  Vice-Admiralty  Court  in  St.  Helena. — See  Lord 
Brougham's  [81]  remarks  as  to  the  force  of  the  rules  at  p.  104  and  107. 
No  ground  has  been  made  out  for  non-compliance  with  the  rules.  This 
is  not  a  proper  case  for  the  Court  to  direct  the  Registrar  to  receive  the 
appeal. 

The  Letters  Patent  draw  a  distinction  between  the  Civil  and  the  Vice- 
Admiralty  and  Admiralty  jurisdiction. 

The  judgment  of  the  Court  (delivered  by  PIGOT,  J.)  was  as  follows  : — 

JUDGMENT. 

In  this  case  the  decree  from  which  it  is  sought  to  institute  an  appeal 
was  signed  on  the  4th  April  1889,  the  memorandum  of  appeal  against  that 
decree  was  presented  to  the  Registrar  on  the  6th  April  1889,  and  was 
rejected  ;  and  this  is  an  application  made  to  us,  sitting  in  the  Appellate 
Jurisdiction  from  the  Ordinary  Original  Side,  for  an  order  directing  the 
Registrar  to  admit  the  appeal. 

The  application  is  made  by  the  promovents,  in  whose  favour  a  decree 
for  £  1,500  was  made  in  the  Court  below  ;  and  there  is  no  question  that 
the  formalities  prescribed  by  rule  35  of  the  Rules  and  Regulations,  made 
under  an  order  of  Council  of  June  1832,  with  respect  to  the  bringing  of 
appeals,  were  not  in  this  case  followed  ;  and  it  is  argued  that  the  appeal 
under  those  circumstances  cannot  be  admitted,  a  much  longer  period  than 
fifteen  days  having  passed  since  the  time  at  which  (the  decree  was  pro- 
nounced in  open  Court.  It  is  contended  on  behalf  of  the  parties  seeking 
to  appeal  that  the  matter  is  to  be  decided  on  the  practice  of  this  Court  in 
its  ordinary  appellate  jurisdiction  ;  and  that  the  usual  time  should  be 
allowed  to  the  appellant  from  the  date  on  which  he  was  able  to  obtain  a 
copy  of  the  decree  in  the  case. 

The  first  question  then  is,  in  appeals  under  ci.  15  of  the  Letters 
Patent  from  a  single  Judge  sitting  in  the  ordinary  original  jurisdiction  to 
the  Appellate  Bench,  does  this  rule  35  apply  ? 

(1)  7  C.  547  =  8  I. A.  159. 

(2)  Charter  of   Geo.  III.   dated  26th    March  1774 — Smoult  and  Ryan's    Rules   and 
Orders,  Vol.  I,  p.  1.     Belchambers'  Rules  and  Orders,  p.  1. 

(3)  5  M.I.A.  137.  (4)  6  Moo.  P.C.  102. 
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Now  there  is  no  doubt  that  rule  35  applies  in  the  case  of  appeals 
from  this  Court  to  the  Privy  Council.  The  case  of  The  Brenhilda  (1) 
shovvs  that. 

And  there  is  no  doubt  that  according  to  the  practice  of  this  Court,  so 
far  as  it  can  be  ascertained  from  the  records,  in  appeals  which  have  been 
brought  from  the  decisions  of  a  single  Judge  sitting  on  the  original  side  to 
the  other  side  of  this  Court,  the  [82]  practice  has  been  not  to  apply  rule  35, 
as  it  is  now  contended  it  should  ba  applied. 

Four  cases  have  been  obtained  from  the  record,  namely,  The 
Moorhill  v.  The  Natmoo  (2),  The  Michlino  v.  The  Dacca  (3),  The  Bren- 
hilda v.  The  B.  f.  S.  N.  Company,  Limited  (4),  and  The  Mary  Stuart  v. 
The  Nivada  (5). 

And  in  all  four  cases  the  practice  under  the  Civil  Procedure  Code  was 
followed;  and  in  the  Brenhilda  case  (1)  the  length  of  time  which  elapsed 
between  the  date  of  the  decree  and  the  filing  of  the  memorandum  of 
appeal  was  more  than  a  month.  The  decree  is  dated  the  6th  January 
1880  and  the  memorandum  of  app3al  was  filed  on  the  19th  February 
1880.  The  practice  of  the  Court,  therefore,  so  far  as  these  few  cases 
furnish  us  with  a  guide,  is  certainly  against  the  contention  of  the  impug- 
nants. 

The  terms  of  rule  35  show  that  the  appeals  contemplated  as  dealt  with 
by  it  were  appeals  to  England,  which,  when  the  rule  framed,  lay  to 
the  High  Court  of  Admiralty. 

When  the  rule  was  framed  the  Supreme  Court  was  the  tribunal  here 
having  Admiralty  and  Vice-Admiralty  jurisdiction  :  and  there  was  not 
within  that  Court  the  practice  as  to  appeals  from  one  branch  of  this 
Court  to  the  Full  Court  or  a  Divisional  Bench  of  it,  such  as  exists  in  this 
Court  under  the  Letters  Patent. 

Next,  we  must  look  to  the  effect  of  the  Letters  Patent  of  1865  as 
bearing  on  this  question.  In  art.  37  of  those  Letters  Patent  it  is  provided 
that  the  Court  shall  from  time  to  time  make  rules  for  the  purpose  of  re- 
gulating all  proceedings  in  (amongst  others)  its  Admiralty  and  Vice-Admi- 
ralty jurisdiction  ;  and  it  is  provided  that  the  Court  shall  be  guided  in 
making  such  rules  and  orders,  as  far  as  possible,  by  the  provisions  of  the 
Code  of  Civil  Procedure,  which  at  that  time  was  Act  VIII  of  1859.  Rule  63 
of  the  rules  of  this  Court  is  as  follows  :  "  In  cases  in  the  exercise  of 
Admiralty  or  Vice-Admiralty  jurisdiction,  in  which  a  ship  or  a  ship  and 
cargo,  have  been  or  are  to  be  proceeded  against  or  arrested,  or  in  [83] 
which  goods  only  have  been  or  are  to  be  proceeded  against  or  arrested, 
either  for  the  purpose  of  proceeding  against  the  goods  or  the  freight  due 
thereon,  or  in  which  property  shall  have  been  or  shall  be  arrested,  and  no 
party  shall  have  appeared  or  shall  appear  at  the  return  of  the  warrant, 
and  in  all  other  cases  in  the  exercise  of  Admiralty  or  Vice-Admiralty  juris- 
diction, in  which  the  rules  contained  in  Act  VIII  of  1859  are  not  applicable, 
the  practice  and  procedure  shall  be  regulated  as  nearly  as  possible  by  the 
rules  and  regulations  made  and  ordained  by  order  of  his  late  Majesty  King 
William  the  Fourth  in  Council." 

Now  the  jurisdiction-,  on  which  this  appeal  is  sought  to  be  brought,  is 
one  which  is  the  creature  of  the  Act  of  Parliament  establishing 

(1)  7  C.  547  =  8  LA.  159.  (2)  Appeal  No.  36  of   1875  (unreported). 

(3)  Appeal  No.  50  of  1875  (unreported). 

(4)  Appeal  No.  7  of  1880 — This  case  \\ent  up   to  the  Privy  Council,  and  is  reported 
in  7  C.  547.and8  I. A.    159. 

(5)  Appeal  No.  24  of  1883    (unreporled). 
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the  High  Court  and  of  the  Acts  passed  under  the  Charter  ;  and  the  fact 
that  it  is  so  created  would  lead  to  the  conclusion  that  the  practice  in  the 
exercise  of  that  jurisdiction  would  be  that  of  the  Civil  Procedure  CoJe.  We 
speak  here  of  the  appeal  from  the  decision  of  one  Judge  to  two  Judges 
which  is  the  direct  creature  of  the  High  Court  Act  and  the  Charter. 

Having  regard  to  these  two  facts  (one  being  the  practice  of  the 
Court,  and  the  other  the  proceeding  so  far  as  possible  under  the  Charter), 
the  rules  of  the  Civil  Procedure  Code  ought  to  be  applied  in  the  Admiralty 
jurisdiction  within  this  Court,  and  we  think  the  contention  we  are  examin- 
ing cannot  be  sustained. 

Two  other  points  were  raised  for  the  impugnants,  one  was  that  there 
is  no  appeal  save  to  Her  Majesty  in  Council  f rom  '  any  decision  of  this 
Court  sitting  in  the  Admiralty  or  Vice-Admiralty  jurisdiction,  and,  invol- 
ved in  that,  is  of  course  the  contention  that  there  is  no  appeal  from  the 
decision  of  a  single  Judge  save  to  Her  Majesty  in  Council. 

The  applications  have  been  so  frequent  from  a  single  Judge  pronounc- 
ing a  decree  of  this  Court  to  a  Bench  of  this  Court,  that  we  intimated  it 
would  be  needless  to  argue  that  point  before  us.  If  it  must  be  raised,  it 
must  be  before  another  tribunal. 

It  was  also  argued  that  the  promovent  is  precluded  by  his  own 
conduct  from  pursuing  this  appeal  on  the  ground  that  the  appeal  is  per- 
empted  owing  to  the  promovents'  conduct  as  set  out  in  the  affidavit  of 
Mr.  Watkins,  dated  25th  March  1889,  in  paras.  6,  7  and  8.  The  con- 
tention being  that,  inasmuch  as  under  the  [84]  circumstances  in  the 
affidavit  related,  the  promovent  was  led  to  mention  to  the  learned  Judge, 
and,  by  so  mentioning,  to  further  so  far  as  he  could  the  signing  of  the 
decree  or  order  the  apportionment  of  the  money  amongst  the  salvors. 
We  are  unable  to  adopt  that  argument  ;  so  far  as  he  acted,  he  did  so 
against  the  decree,  that  is,  in  the  very  act  of  appealing  from  it  and  for 
the  purpose  of  doing  so ;  and  it  must  not  be  forgotten  that  under  the 
decree  from  which  he  appeals  he  takes  what  he  has  yet  got,  and  he 
protests  not  that  he  has  not  got  the  £  1,500,  but  that  he  has  not  got 
more. 

We  do  not  consider  either  of  these  contentions  good  ones  ;  so  we 
think  the  application  must  be  granted,  and  therefore  we  direct  the  appeal 
to  be  admitted. 

As  to  the  costs  of  this  application,  we  think  the  costs  of  both  sides 
ought  to  be  costs  in  the  appeal. 

Application  granted. 

Attorneys  for  the  promovents  :  Messrs.  Watkins  &°  Co. 
Attorneys  for  the    impugnants  :  Messrs.  Morgan  &°  Co. 
c.  P.  D. 


594 


YI1L] 


In  Ye  "  CHAMPION 


17  Cal.  85 


17  C.  84. 
ADMIRALTY  JURISDICTION. 

Before  Mr.  Justice  Pigot  and  Mr.  Justice  Trevelyan. 


IN  THE  MATTER  OF  THE  SHIP  "  CHAMPION.  "      [20th  May,  1889.J 

Salvage— Arrest — Excessive  bail — Costs — Salvage  services — Amount  of  award  in- 
creased on  appeal — Practice — Costs  of  appeal  from  the  Original  Side  in  its 
Admiralty  or  Vice- Admiralty  jurisdiction. 

In  an  action  of  salvage  in  which  a  ship  was  arrested  and  the  bail  asked  for 
was.  found  to  be  excessive,  the  Court  (PIGOT  and  TREVELYAN.  JJ.)  held  that  the 
promovents  must  pay  the  impugnants  the  costs  occasioned  by  the  bail  required 
being  excessive. 

The  George  Gordon  (1)  followed. 

In  this  case  the  Court  increased  the  amount  of  salvage  award  from  /  1,500  to 
£  2,400  in  consideration  of  the  great  risk  incurred  by  the  salvors  in  rescuing  the 
ship  and  cargo,  which  were  very  valuable,  from  imminent  destruction. 

[85]  Inasmuch  as  an  appeal  did  lie  under  the  High  Court  Charter  and  the 
Letters  Patent  from  the  Original  Side  in  the  exercise  of  Admiralty  or  Vice- 
Admiralty  jurisdiction,  and  the  Procedure  was  mainly  governed  by  the  Civil 
Procedure  Code,  the  usual  practice  as  to  costs  on  appeal  was  followed  in  this 
case. 

IF.,  27  C.  860  (890)  ;  R.,  24  B.  55  (65)  ;  1  Bom.  L.  R.  557.] 

APPEAL  from  a  decision  of  Norris,  J.,  awarding  £  1,500  for  salvage 
services. 

This  was  an  action  of  salvage  brought  by  the  owners,  master,  and 
crew  ef  the  Steam  Tug  Rescue,  againsi  the  British  Sailing  Ship  Champion, 
her  cargo,  and  freight.  The  action  was  commenced  for  Rs.  1,22,219-2-5, 
and  the  Champion  arrested  and  bail  given  for  Rs.  1,25,000. 

The  Rescue  was  a  steam  tug  of  l.-'iOO  tons  gross  register,  and  for  the 
purposes  of  the  action,  her  value  had  been,  by  agreement  of  the  parties, 
fixed  at  £  19,000.  The  Champion  was  an  iron  built  and  three-masted  full- 
rigged  ship  of  1,441  tons  register.  Her  value  was  stated  by  the  impug- 
nants to  be  £  9,000,  and  that  of  her  cargo,  at  the  time  the  salvage  services 
were  rendered,  to  have  been  £  33,000.  By  agreement  the  value  of  the 
ship  and  cargo  was  for  the  purposes  of  the  action  fixed  at  £  43,000. 

The  facts  of  the  case,  as  to  which  there  was  really  no  dispute,  were 
as  follows : — 

The  Champion  left  Calcutta  in  charge  of  Mr.  Paulson,  a  master  Pilo* 
of  the  port,  for  Port  Pirie  in  South  Australia,  on  20th  August  1888,  with 
a  cargo  of  6,467  bales  of  gunnies.  She  was  towed  down  the  Hooghly  by 
the  Steam  Tug  Clive,  and  had  proceeded  as  far  as  the  Upper  Gasper 
Light  Ship  on  the  22nd  August,  when,  on  account  of  the  threatening 
state  of  the  weather,  she  was  obliged  to  put  back  and  to  anchor  at  Saugor 
for  the  night.  She  proceeded  on  her  voyage  next  morning,  the  23rd 
August,  the  Clive  taking  her  in  tow  ;  but  met  with  violent  squalls  from 
the  west  at  about  the  Lower  Gasper  Light  Ship.  Finding  the  storm  in- 
creasing, and  that  instead  of  making  head-way  she  was  going  astern  to 
lee-ward  on  to  the  Saugor  Sands,  at  about  1  or  2  o'clock  in  the  afternoon 
she  anchored ;  the  hawsers  of  the  Clive  were  slipped,  and  she  steamed 
away.  Finally,  the  Champion  was  brought  up  to  a  point  close  to  the 

*  Original  Civil  Appeal.  No.  17  of  1889,  against  the  decree  of  Mr.  Justice  Norris, 
dated  the  22nd  February  1889. 

(1)   L.R.  9  P.D.  46. 
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Saugor  Sand,  a  little  to  the  north  of  the  Intermediate  Light  Ship, 
and  there  she  remained  until  the  afternoon  of  the  following  day,  the 
[86]  24th  August.  During  the  night  of  the  23rd  the  storm  increased  in 
violence,  the  wind  was  from  west  to  south,  blowing  a  hurricane  and  in- 
creasirig  in  force  the  whole  time.  The  storm  was  at  its  worst  about 
2  A.M.,  when  it  began  to  abate.  The  ship  drew  21  ft.  10  in.,  and  at 
low-water  between  5  and  6  P.M.,  she  began  to  bump.  The  masts  were 
very  much  shaken  and  were  expected  every  moment  to  come  down  ;  she 
also  shipped  heavy  seas,  losing  everything  moveable  on  board.  When  the 
flood  came  she  swung  to  the  tide  and  ceased  bumping.  This  was  at 
11  o'clock.  At  about  4  A.M.  (of  24th  August),  the  ship  again  begun  to  bump, 
and  continued  to  do  so  for  about  two  or  three  hours,  until  she  again  swung 
to  the  flood  and  ceased  bumping.  The  ship  was  found  to  be  leaking  and 
to  be  making  about  3J  inches  of  water  an  hour,  and  at  5  A.M.,  the  pumps 
were  manned.  During  the  night  the  sea  had  made  a  clean  breach  over 
the  ship,  and  the  boats  were  all  more  or  less  smashed  and  unfit  for  use  ; 
nor  was  there  a  sp^r  left  to  rig  a  raft  in  case  of  necessity.  Between  7  and 
8  A.M.,  the  ship  v  as  leaking  very  badly.  Under  these  circumstances  the 
pilot  and  the  captain  came  to  the  conclusion  that  the  ship  had  opened  out 
so  much  that  it  would  be  fatal  to  stay  where  they  were.  Accordingly  they 
determined  to  slip  their  anchor  and  run  for  Saugor  Roads,  18  miles  off.  It 
was  necessary  to  slip  the  anchors,  because  during  the  night  the  windlass  had 
been  broken  by  the  surging  of  the  chain  as  the  ship  rode  in  the  very  heavy 
sea.  At  1  P.M.,  when  the  ship  was  in  six  fathoms  of  water,  they  slipped 
their  anchors  and  made  sail  for  Saugor  Roads.  The  weather  was  then 
moderating,  though  still  blowing  fresh,  with  heavy  squalls  and  a  rough  sea. 

The  Champion  "according  to  the  evidence,  on  the  afternoon  of  the 
24th  August,  when  running  for  Saugor,  was  in  this  condition.  She  was 
strained  both  in  deck  and  poop  from  the  tremendous  bumping  she  had 
experienced,  and,  as  appeared  from  the  survey  subsequently  held,  her 
bottom  was  also  damaged.  She  was  making  3|  inches  of  water  an  hour  ; 
her  boats  were  all  smashed  ;  she  had  but  one  anohor  le'ft,  but  not  suffi- 
cient chain  to  use  it  ;  she  required  45  fathoms  of  chains,  whereas  she  had 
only  25,  and  to  supplement  this  chain  she  had  a  ha'wser  which  had  been 
already  seriously  damaged,  and  which  was  afterwards  condemned  on  her 
[87]  return  to  Calcutta  on  the  25th  August.  Her  windlass  was  broken  ; 
and  the  crew  were  greatly  exhausted  and  unable  to  get  the  anchor  over 
the  side  of  the  ship.  She  was  in  fair  trim  as  to  spars,  rigging,  and  sails, 
although,  no  doubt,  the  mast  had  suffered  from  the  bumping,  and  some 
of  the  sails  had  been  blown  away  during  the  night. 

In  this  condition  she  was  running  for  the  Saugor  Roads  with  wind 
south-west  or  west-south-west,  Saugor  Island  north  or  north-east  of  her, 
the  weather  being  still  severe  and  the  sea  high.  At  3  P.M  ,  she  passed  the 
Lower  Gasper  Light,  and  at  4  the  Upper  Gasper,  making  for  Black  Point, 
the  spot  where  it  had  been  determined  to  beach  her,  unless  assistance 
should  come. 

On  the  afternoon  of  24th  August  there  were  in  or  just  outside  Saugor 
Roads  four  or  five  tugs,  among  these  the  Rescue  and  the  Clive.  Soon  after 
setting  sail  the  Champion  hoisted  signals  of  distress,  she  had  signals  fly- 
ing at  different  masts  and  also  a  red  ensign  at  the  peak  with  a  wheft  in 
it.  These  signals  were  flying  when  the  Clive  passed  the  Champion  and 
entered  Saugor  Roads.  The  Champion  exchanged  signals  with  the  Clive 
and  asked  for  assistance,  but  the  Clive  replied  with  her  flag«  that  she 
could  not  assist. 
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At  5-30  P.M.  the  Champion  passed  the  Long  Sand  Light  Ship  and 
entered  the  Roads.  At  quarter  to  6,  while  there  was  still  a  little  daylight, 
she  began  to  fire  rockets  with  the  view  of  attracting  the  attention  of  the 
tugs.  At  6-30  the  attention  of  the  Captain  of  the  Rescue  uas  directed  to 
the  rockets  :  at  that  time  the  Rescue  was  abreast  of  the  Central  Saugor 
Flat  Buoy  several  miles  up.  He  at  once  turned  round  with  the  intention 
of  saving  life,  and  came  to  the  Champion  at  about  7-30  P.M.,  it  being  then 
perfectly  dark. 

Up  to  this  point  of  the  case  there  was  no  dispute  whatever  as  to  the 
facts. 

What  followed  subsequently  to  the  Rescue  reaching  the  Champion  is 
thus  described  by  the  promovents  in  their  written  statement : — .  .  .  "  The 
weather  at  this  time  was  squally  with  rain  and  the  wind  was  blowing  a 
moderate  gale  from  the  south- west  and  it  was  pitch  dark.  The  Rescue 
sheered  alongside  as  near  as  it  was  considered  safe  to  approach  the 
Champion  and  the  Pilot  [88]  Mr.  Paulson,  who  was  still  on  board 
that  vessel  informed  the  master  of  the  Rescue  that  the  ship  had  been 
ashore  on  Saugor  Sands :  that  she  had  neither  anchors  nor  chains  :  and 
that  unless  the  Rescue  could  take  her  in  tow  he  would  have  to  beach  the 
ship  in  the  endeavour  to  save  the  lives  of  those  on  board.  The  master 
of  the  Rescue  was  at  the  same  time  asked  to  take  the  Champion  in  tow 
by  lashing  the  Rescue  alongside  of  her,  but  this  the  master  of  the 
Rescue  refused  to  do,  for  the  reason  that  in  his  opinion  such  a  course  of 
action  would  have  exposed  both  vessels  to  the  imminent  risk  of  having 
their  sides  stove  in  colliding  one  with  the  other  as  they  were  lifted  by 
the  sea. 

"  The  Rescue,  although  it  was  not  considered  safe  to  lash  her  along- 
side the  Champion,  without  the  loss  of  any  time  steamed  ahead  of  the 
Champion,  and  passed  a  rope  for  the  purpose  of  hauling  a  hawser  belong- 
ing to  the  Rescue  on  board.  This  operation,  though  successfully  carried 
out,  was  attended  with  serious  risk  to  the  Rescue,  as  it  necessitated  the 
Rescue  approaching  perilously  near  the  bows  of  the  Champion  in  a  seaway 
on  a  pitch-dark  night.  The  necessity  for  incurring  this  serious  risk  without 
further  delay  was  however,  imperative,  as  the  Champion  would  otherwise 
have  drifted  on  to  the  Saugor  Flat,  and  once  there  would  in  all  probability 
have  become  a  total  wreck. 

"  Having  succeeded  in  passing  a  hawser  on  board  the  Champion,  the 
Rescue  took  Champion  in  tow  and  turned  her  round,  so  that  she  might 
stem  the  flood  current.  At  the  moment  when  the  Rescue  tightened  her 
hawser  and  had  the  Champion  in  tow,  both  vessels  had  drifted  abreast  of 
and  close  the  Lower  Saugor  Flat  Buoy,  which  marks  the  edge  of  the 
Saugor  Flat,  and  the  two  vessels  remained  about  this  position,  the  Rescue 
slowly  steaming  ahead  till  midnight,  when  the  ebb  began  to  make. 

"  At  this  time  the  wind  was  blowing  strongly  from  the  south-west, 
and  the  set  of  the  tide,  aided  by  the  force  of  the  wind,  made  the  move- 
ments of  the  Champion  very  unsteady,  taking  sheers  from  starboard  to 
port  and  forging  ahead,  making'  it  very  difficult  and  dangerous  for  the  tug 
in  those  narrow  waters.  The  Rescue  continued  to  tow  the  Champion, 
and  kept  her  moving  through  the  water  backwards  and  forwards  along  a 
course  of  two  miles,  [89]  a°d  continued  so  to  tow  the  Champion  till  day- 
break of  the  next  day,  the  25th  day  of  August. 

"  At  the  time  of  the  execution  of  this  manoeuvring  and  during  its 
continuance  the,  position  of  the  Rescue  and  the  Champion  was  extremely 
critical,  in  that  it  involved  the  double  risk  to  both  vessels  being  driven  on 
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one  of  the  sandbanks  or  colliding  with  one  or  other  of  the  steamers  known 
at  the  time  to  be  lying  at  anchp*"  not  far  off  in  the  Roads. 

"  At  day-break  on  the  25th  day  of  August,  in  the  attempt  made  to 
turn  the  Champion  to  the  north,  the  single  hawser  parted  and  was  lost 
overboard.  The  Rescue  then  proceeded  to  pass  a  fresh  hawser  on  board 
the  Champion,  which  was  effected  by  one  of  the  crew  of  the  Champion 
dropping  a  line  on  the  deck  of  the  Rescue  as  she  steamed  close  under  the 
jibboom  of  the  Champion  at  the  risk  of  being  cut  down  by  the  ship. 

"  About  9  A.M.  on  the  same  day  a  second  hawser  was  passed  on  board 
the  Champion  with  the  aid  of  the  Resctte's  life  boat.  While  engaged  in 
this  work  the  boat  sustained  some  injury  to  her  gunwale  and  stern  by 
colliding  against  the  bows  of  the  Champion.  Immediately  the  second 
hawser  was  made  fast,  the  Rescue  proceed  full  speed  with  the  Champion 
in  tow  towards  Calcutta. 

"  The  Rescue  went  on  in  tow  of  the  Champion  until  she  arrived  at 
Garden  Reach,  just  before  dark,  on  the  evening  of  the  25th  day  of  August 
when  she  cast  the  Champion  off,  but  remained  by  her  until  she  was  safely 
fastened  to  her  moorings  by  the  Harbour  Master's  wire  hawsers,  the 
Champion  having,  as  aforesaid,  no  ground  tackle  available  for  the  purpose. 
It  was  then  about  7-30  P.M." 

The  impugnants  alleged  that  the  Rescue  took  the  Champion  in  tow 
on  the  night  of  the  24th  after  passing  hawsers  in  the  usual  way  keeping 
the  ship  under  weigh  in  Saugor  Roads  until  day-break  of  25th,  and 
that  she  then  proceeded  with  the  Champion  in  tow  towards  Calcutta, 
where  she  arrived  at  about  5  P.M.  on  the  25th  ;  that  the  weather  during 
the  night  was  moderate  and  usual  south-west  monsoon  weather, 
the  wind  blowing  fresh  with  squalls  and  rain  ;  that  when  the  Rescue 
took  the  Champion  in  tow  neither  was  the  ship  nor  the  lives  or  limbs 
[90]  °f  those  on  board  in  any  immediate  danger,  and  the  Champion  was 
within  reach  of  other  help.  They  submitted  that  the  Rescue  did  not 
render  assistance  as  promptly  as  she  might  have  done,  inasmuch  as  the 
Rescue  had  been  seen  at  anchor  in  Saugor  Roads  three  or  four  miles  off  at 
the  time  when  the  Champion  had  passed  the  Upper  Gasper  Light  Ship 
and  was  flying  distress  signals  and  letting  off  rockets,  but  did  not  come  to 
the  Champion's  assistance  until  over  two  hours  after  the  Rescue  had 
been  seen  by  the  Champion.  They  also  submitted  that  neither  the  Rescue 
nor  those  on  board  had  been  exposed  to  any  risk  by  reason  of  the  services 
rendered  by  her,  and  that  no  unusual  or  severe  labour  was  required  by  the 
Rescue  or  the  crew  in  the  course  of  such  service.  The  impugnants  further 
submitted  that  the  claim  of  the  promovents  was  "  unjust,  unreasonable, 
exorbitant,  and  enormously  out  of  proportion  to  the  services  rendered  "  by 
the  Rescue ;  that  the  claim  was  not  calculated  in  accordance  with  the  prin- 
ciples upon  which  awards  were  made  by  Admiralty  and  Vice- Admiralty 
Courts  in  similar  cases ;  and  that  the  Court  in  dealing  with  the  question 
of  the  costs  of  the  action  should  take  into  consideration  the  unreasonable 
character  of  the  promovents'  claim. 

The  amount  of  damages  sustained  by  the  Rescue  was  by  agreement 
assessed  at  Rs.  887-2-0. 

The  captain,  the  chief  officer,  the  boatswain,  and  the  carpenter  of  the 
Champion  were  examined  under  Commission  on  behalf  of  the  promovents. 
The  result  of  their  evidence  as  well  as  that  of  the  witnesses  called  at  the 
hearing,  and  that  of  the  experts  who  were  examined  as  to  the  necessity 
of  beaching  the  ship  if  assistance  had  not  come,  and  the  danger  to  life,  to 
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the  vessels,  and  to  the  cargo  in   rendering   salvage    services,   appear    fully 
from  the  judgment  of  the  Appeal  Court  at  pages  102  to  105. 

No  evidence  was  given  on  behalf  of  the  impugnants,  but  near  the 
close  of  the  hearing  the  learned  Counsel  for  the  impugnants  was  instruct- 
ed to  ask  for  a  short  adjournment  to  enable  the  impugnants  to  call  two 
of  the  captains  of  the  tugs  that  were  in  Saugor  Roads  on  the  night  of  the 
24th  August,  one  of  whom  was  stated  to  be  at  that  time  somewhere  down 
the  river,  and  the  other  actually  in  Calcutta.  This  application  was 
refused. 

[91]  The  learned  Judge  at  the  original  trial  found  that  the  tug  had 
rescued  the  Champion  from  a  position  of  distress  and  danger,  and  that  the 
salvage  services  were  rendered  in  the  dark  with  a  heavy  sea  and  wind 
blowing.  He  also  found  that  there  was  some  appreciable  risk  to  the  tug 
in  passing  the  rope  ;  and  in  so  far  as  there  was  appreciable  risk  to  the  tug 
there  was  some  risk  to  those  on  board,  but  he  did  not  think  the  risk  was 
of  a  grave  character.  He  also  thought  that  the  only  persons  who  ran  any 
risk  were  the  men  who  manned  the  boat  which  took  the  line  to  the  ship  ; 
but  he  thought  the  risk  was  greater  than  when  performing  ordinary 
towage  service.  He  was  of  opinion  that  the  evidence  proved  that  those  on 
board  the  Champion  did  all  they  could  to  get  the  anchor  over  the  side  of 
the  ship  ;  but  failed  to  do  it.  He  found  that  it  had  been  resolved  to  beach 
the  ship  if  assistance  could  not  be  procured,  but  was  of  opinion  that  the 
necessity  to  beach  her  had  not  been  proved.  He  was  not  satisfied  that, 
if  the  ship  had  been  beached,  she  would  have  become  a  total  wreck,  or 
that,  if  she  had  been  beached,  she  would  have  been  suffered  to  remain  so 
long  as  to  become  a  total  wreck,  when  there  were  three  tugs  and  two 
ocean-going  steamers  at  hand. 

The  material  portions  of  the  judgment  of  Norris,  J.,  were  as 
follows  : — 

.  .  .  "  The  viva  voce  evidence  of  the  Pilot  differs  in  no  material 
particulars  from  the  evidence  of  the  Carpenter,  the  Chief  Officer,  the 
Boatswain,  and  the  Captain  of  the  Champion,  whose  evidence  was  taken 
under  Commission.  ...  I  am  clearly  of  opinion,  and  there  can  be 
no  shade  of  doubt,  that,  if  the  ship  had  been  left  at  anchor  at  Saugor  Sands, 
another  course  of  bumping  in  any  way  approaching  what  she  had  gone 
through  would  have  caused  the  loss  of  the  ship,  and  I  think  those  on 
board  did  right  in  slipping  her  anchors  and  running  into  Saugor  Roads 
for  the  purpose  of  obtaining  assistance.  I  think  the  Pilot  acted  as  a 
prudent,  cautious,  and  careful  man Upon  the  best  considera- 
tion I  can  give  to  what  was  done,  it  seems  to  me  that  everything  was 
done  that  reasonable  and  cautious  men,  careful  of  the  lives  and  property 
entrusted  to  them  could  do.  At  half  past  5  or  6  on  the  evening  of  the 
24th  [92]  there  wexe  some  steam  tugs  lying  in  Saugor  Roads,  and  with 
the  view  of  attracting  the  attention  of  the  tugs  rockets  were  fired  from  the 
Champion.  Ultimately  the  rockets  attracted  the  notice  of  the  captain  of 
the  Rescue.  He  was  running  up  Saugor  Roads  for  safety,  saw  the  rockets, 
and  bore  down  in  the  direction  of  the  rockets  and  came  up  to  the 
Champion  at  half  past  6  or  7.  The  Rescue  came  within  hailing  distance 
and  asked,  "  What  do  you  want  ?"  The  answer  from  the  Champion  was, 
"  I  have  lost  my  anchors  and  chains  :  take  me  in  tow."  He  said,  "  What, 
now  ?"  The  answer  was,  "  Yes,  at  once."  Then  Mr.  Paulson  says  "  the  tug 
came  up  alongside  again  and  he  decided  to  take  us  in  tow."  ....  I 
think  Mr.  Paulson's  recollection  must  be  at  fault  when  he  says  the 
first  attempt  to  pass  hawsers  was  made  then  from  the  jibboom  end. 
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It  does  not  detract  at  all  from  the  singularly  lucid  way  in  which  he  gave 
his  evidence.  The  line  was  passed  by  lowering  a  boat  from  the  steamer 
and  taking  it  to  the  ship  and  passing  it.  Again  Mr.  Paulson's  recollection 
is  at  fault.  The  captain  of  the  tug  says  the  hawser  was  got  in  very  quickly 
by  the  Champion.  .  .  .  The  Champion  was  taken  in  tow  of  the  Rescue 
by  the  latter  lowering  a  boat  and  passing  hawsers  in  the  usual  way.  That 
was  done  with  alacrity. 

"  It  was  blowing  and  a  considerable  sea  was  on,  considerably  more 
sea  than  the  ordinary  monsoon  weather  in  August.  Until  the  tug  turned 
higher  up  to  Saugor  Roads  there  was  anticipation  of  considerable  dirty 
weather.  Then  the  Champion  was  towed  during  the  night  up  and  down 
over  a  space  of  two  miles.  Then,  when  daylight  carne,  the  second  hawser 
was  passed,  she  was  towed  up  to  Garden  Reach,  when,  having  no  ground 
tackle  of  her  own,  she  got  a  hawser  from  the  Port  Commissioners  and  was 
moored  for  the  night.  The  question  I  have  to  determine  is,  taking  these 
facts  into  consideration,  what  is  a  fair  remuneration  to  cover  : 

"(1)  The  amount  of  labour  bestowed  by  the  salvors  : 

"  (^)  The  risk  to  the  lives  of  the  salvors  ; 

The    risk,    if   any,   to   which   the    salving   vessel,    the   tug,  was 


I  have  to  consider  the   value  of  the   tug,  which    was   £  1 9,000  ; 
"  (5)  The  value  of  the  Champion,  i.e.,  ship  and  cargo,  which   was 

Champion    was 


"(3) 
exposed  ; 

"(4) 
and 

[93] 

£  43,000  ; 

"  (6)  The  degree  of  distress  and  peril  from  which  the 
rescued. 

"  Having  considered  all  these  matters  to  the  best  of  my  ability,  I  have, 
on  the  one  hand,  to  award  generously  for  the  protection  of  life  and  pro- 
perty and  for  the  benefit  of  the  commercial  community  ;*and,  on  the  other, 
to  guard  against  extortionate  demands. 

"  I  cannot  but  see  that  the  labour  of  the  salvors  was  at  this  time  of 
year  very  much  greater  than  if  this  ship  had  been  lying  to  under  bare 
poles.  I  do  not  think  the  labour  was  very  much  greater  than  in  ordinary 
towage  contract.  It  was  rendered  in  the  dark  with  a  heavy  sea  and  wind 
blowing.  I  have  got  to  take  that  into  consideration.  I  do  not  think  there 
was  any  risk  of  life  to  those  on  board  the  tug.  That  is  the  chief  ingre. 
dient  to  be  taken  into  consideration.  I  cannot  think  there  was  much 
risk,  if  any,  to  life.  The  only  persons  who  ran  any  risk  of  life  were 
the  men  who  manned  the  boat  which  took  the  line  to  the  ship. 
Looking  at  the  general  atmospheric  conditions  and  the  time  of 
day,  I  do  not  think  the  risk  to  the  men  was  much  greater  than 
when  performing  ordinary  towage  services.  I  think  there  was  some  risk 
to  the  tug.  ...  I  think  there  was  some  appreciable  risk  to  the  tug  in 
passing  the  rope,  and  in  so  far  as  there  was  appreciable  risk  to  the  tug, 
there  was  some  risk  to  the  lives  of  those  on  board.  But  I  do  not  think 
the  risk  was  of  a  grave  character.  The  value  of  the  tug  has  been  agreed 
on.  The  only  question  which  gives  trouble,  is  the  degree  of  distress  the 
Champion  was  rescued  from.  From  the  log  and  the  evidence  taken  on 
Commission,  not  an  attempt  was  made  to  put  out  the  anchor  .  .  .  . 
Even  if  the  anchor  had  been  got  over  the  side,  ...  I  doubt  whether  it 
would  have  been  of  much  use.  ...  I  think  the  evidence  proves  that 
they  did  do  what  they  could  to  get  out  this  anchor,  but  failed  to  do  it,  I  also 

think  they  did  intend  to  beach  the  ship I  do  not  think  necessity 

has  been  shown  to  beach  the  ship,  I  am  far  from  being  satisfied  that  the  ship 
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would  have  become  a  total  loss  or  that  the  cargo  was  materially  injured  or 
damaged  ...  I  am  far  from  satisfied  that  the  ship  would  have  become 
[94]  a  total  wreck  if  she  had  been  beached.  Further,  I  cannot  believe 
with  three  tugs  and  two  ocean-going  steamers  near  at  hand  that,  even  if 
she  had  been  beached,  she  would  have  been  suffered  to  remain  so  long 
there  as  to  become  a  total  wreck.  She  was  in  a  position  of  distress  and 
danger,  and  from  that  position  she  has  been  rescued  by  this  tug.  .  .  . 

"  What  would  a  Court  of  Admiralty  have  awarded  for  these  services 
rendered  in  the  Mersey  ?  I  think  the  award  I  am  about  to  make  is  in 
excess  of  what  the  Court  of  Admiralty  would  have  awarded.  I  am  bound 
to  award  with  a  generous  hand,  and  I  award  to  the  salvors  £  1,500, 
calculated  at  the  rate  of  exchange  of  the  day  on  which  the  services  were 
rendered,  i.e.,  the  24th  August.  In  addition  to  this  sum  I  award 
Rs.  887-2-0  agreed  upon.  I  must  take  a  little  time  to  consider  as  to  how 
that  sum  should  be  apportioned.  The  award  will  be  with  costs." 

Accordingly  his  Lordship,  by  an  interlocutory  decree,  dated  22nd 
February  1889,  condemned  the  inpugnants  to  pay  the  said  sums  of  £  1,500 
and  Rs.  887-2-0,  and  costs,  and  ordered  that,  upon  payment  of  the 
equivalent  of  £1,500  and  of  Rs.  5,000  for  costs  subject  to  taxation,  the 
amount  of  bail  should  be  discharged. 

From  this  decree  the  promovents  appealed. 

Mr.  Evans  aud  Mr.  Gasper,  for  the  appellants. 

Mr.  Woodroffe,  Mr.  Phillips,  Mr.  Roberts,  for  the  respondents. 

The  appeal  came  on  for  hearing  before  the  same  Judges  who  had 
ordered  it  to  be  admitted. 

Mr.  Woodroffe  (after  stating  that  the  impugnants  appeared  under 
protest)  said — I  have  to  take  some  preliminary  objections  to  the  hearing 
of  this  appeal. 

[PiGOT,  J. — Are  they  the  same  objections  as  were  taken  before  ?] 

Mr.  Woodroffe. — They  are  for  the  most  part,  but  there  are  one  or 
two  others.  The  first  is,  whether  there  is  an  appeal  from  a  single  Judge 
exercising  Vice- Admiralty  jurisdiction  to  this  Court. 

[PiGOT,J. — That  is  the  point  on  which  we  said  that  on  the  practice 
of  the  Court  we  should  hold  we  had  jurisdiction.] 

[95]  Mr.  Woodyoffe. — The  point  has  never  been  raised  in  any  previ- 
ous case.  I  take  the  point  and  ask  leave  to  argue  it. 

[PiGOT,  J. — We  had  it  fully  argued  before  on  the  application.] 

Mr.  Woodroffe. — I  did  not  argue  it,  I  merely  submitted  it.  I  was 
stopped. 

[PiGOT,  J. — I  do  not  think  you  will  better  your  position  by  arguing 
it.  We  must,  of  course,  hear  you  ;  but  I  may  say  that  in  the  face  of  the 
practice  of  the  Court  in  former  cases,  we  could  hardly  bring  ourselves  to 
alter  it.] 

Mr.  Woodroffe. — After  that  intimation  I  will  simply  read  the  protest. 
(He  then  read  the  respondents'  protest  which  was  as  follows) : — 

"  The  impugnants  humbly  .protest  against  the  said  appeal  of  the  pro- 
movents being  heard  or  otherwise  proceeded  or  dealt  with  by  this  Honour- 
able Court  for  the  following  reasons  : — 

"  I.  For  that  this  Honourable  Court  has  no  jurisdiction  to  hear  or 
determine  an  appeal  from  a  judgment  or  decree  of  a  Judge  of  this  Court 
exercising  Vice-Admiralty  jurisdiction,  and  for  that  under  the  Vice- 
Admiralty  Commission  of  the  19th  July  1822  the  appeal  in  all  Vice- 
Admiralty  cases  lay  direct  to  the  High  Court  of  Admiralty  in  England  from 
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which  High  Court  of  Admiralty  it  was  by  the  Statute  of  3  and  4  Will. 
IV,  cap.  41,  s.  2,  transferred  to  the  Privy  Council,  and  such  right  of  appeal 
direct  to  Her  Majesty's  Privy  Council  still  exists  and  has  not  been  taken 
away  or  affected  by  any  subsequent  enactment  of  a  competent  legislative 
authority. 

"  2.  For  that  these  impugnants  have  asserted  their  appeal  to  Her 
Majesty  in  Council  against  the  above-mentioned  judgment  and  decree  and 
such  appeal  is  still  pending  and  undetermined,  and  the  pendency  of  such 
appeal  operates  to  suspend  all  proceedings  by  this  Honourable  Court  in 
the  exercise  of  its  Vice-Admiralty  jurisdiction  in  the  above  cause  in  respect 
of  the  said  judgment  and  decree. 

"  3.  For  that  the  said  appeal  of  the  promovents  was  not  asserted  or 
proceeded  with  as  it  should  have  been  in  accordance  with  the  said  s.  2  of 
Act  3  and  4  Will.  IV,  cap.  41,  nor  with  the  regulations  governing  the 
Vice-Admiralty  Courts  nor  with  the  practice  to  be  observed  with  regard  to 
appeals  from  the  judgments  and  decrees  of  the  Vice-Admiralty  Courts. 

"  4.  For  that  in  appearing  after  the  said  judgment  and  decree  had 
been  pronounced  on  the  apportionment  of  the  amount  thereby  awarded 
between  the  salvors  inter  se  the  promovents  absolutely  perempted  their 
appeal  and  have  lost  and  forfeited  all  right  to  appear  and  to  prosecute  an 
appeal  from  the  said  judgment  and  decree." 

[96]  He  also  referred  to  Coote's  Ecclesiastical  Practice  (Edition  of 
1847),  p.  866. 

[PiGOT,  J. — Have  you  filed  a  memorandum  of  appeal  ?] 

Mr.  Woodvoffe. — When  we  asserted  our  appeal,  which  we  say  lies  to 
the  Privy  Council  direct,  we  handed  in  a  memorandum  of  the  grounds  of 
appeal ;  but  we  say  the  Privy  Council  has  to  dispose  of  that.  In  accord- 
ance with  what  fell  from  the  Court  on  the  last  hearing,  we  have  filed 
objections  under  s.  561  of  the  Code. 

[PiGOT,  J. — We  will  receive  and  record  your  protest,  so  that  you 
may  maintain  all  the  rights  you  have  in  the  Privy  Council.] 

(The  objections  were  disallowed.) 

Mr.  Evans. — In  cases  where  facts  have  been  properly  found,  Courts 
of  Appeal  do  not,  as  a  rule,  interfere.  But  here  the  learned  Judge  has 
totally  misconceived  the  position,  and,  in  important  matters,  such  as  risk 
to  the  Champion,  he  has  gone  in  the  teeth  of  the  evidence.  The  evidence 
of  experts  shows  that  there  was  no  alternative  but  to  beach  the  ship.  In 
other  matters,  such  as  risk  to  the  salvors,  he  has  misconceived  the  evidence; 
and  in  such  cases  the  Appeal  Court  has  never  failed  to  interfere. — The 
Chetah  (I).  The  impugnants  could  not  call  rebutting  evidence,  and  did 
not  attempt  to  do  so.  The  written  statement  of  the  promovents  is  amply 
borne  out  by  the  evidence.  There  was  no  cross-examination  as  to 
evidence  stating  that,  if  the  ship  had  gone  ashore  on  Saugor  Flat,  she 
would  have  become  a  tcial  wreck.  Here  the  ship  and  cargo  are  of 
great  value.  There  was  imminent  risk  of  life.  Valuable  services 
were  rendered  and  unusual  skill  and  enterprise  were  shown  by  the 

salvors. 

[PiGOT,  J. — The  danger  the  ship  ran  at  the  time  she  was  taken  in 
tow  was  caused  by  the  fact  that  she  had  lost  her  anchors.  If  any  vessel 
finds  herself  in  the  Saugor  Roads  without  anchors  likely  to  go  ashore,  and 
destruction  is  imminent,  what  is  the  measure  of  the  damages  to  be  awarded 
for  salving  her  ?] 

(1)  L.  R.  2  P.C.  205. 
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[97]  Mr.  Evans. — I  think  the  best  exemplification  of  the  measure  of 
damages  is  given  in  The  City  of  Chester  (1)  and  The  Lancaster  (2). 

[PiGOT,  J. — The  strong  point  in  your  case  is  that  the  other  steam- 
ers did  not  take  any  notice  of  the  signals.] 

Mr.  Evans  — The  Amerique  (3)  deals  with  the  question  of  value  in 
estimating  the  amount  of  salvage  award.  In  The  Thomas  Allen  (4)  the 
amount  awarded  was  reduced.  The  two  material  things  in  salvage  are  : 
first,  the  imminent  risk  to  the  vessel  salved;  second,  the  value  of  the  pro- 
perty salved.  When  salvors  have  run  great  risk,  the  amount  is  greatly 
increased.  Here  there  was  no  time  to  bargain.  The  risk  to  the  Rescue 
was,  first,  attempting  to  come  close  enough  to  the  ship  to  take  her  in  tow  ; 
second,  risk  of  running  into  other  vessels  enormously  increased  by  darkness  ; 
third,  risk  to  the  boat ;  fourth,  risk  of  towing  the  Champion  up  and  down 
all  night  in  dark,  hazy,  squally  weather.  Therefore  the  risk  was  very 
great,  and  the  services  which  were  rendered  show  skill,  courage,  and  en- 
terprise on  the  part  of  the  Captain  and  the  crew  of  the  Rescue. 

[PiGOT,  J. — The  absence  of  assessors  tends  against  your  case.] 

Mr.  Evans. — But  there  is  the  evidence  of  experts.  Their  evidence 
shows  the  imminence  of  total  loss  to  the  Champion  ;  danger  to  the  Rescue 
in  passing  the  hawser  ;  danger  to  the  lives  of  the  boat's  crew  ;  danger  to 
the  Rescue  in  towing  up  and  down  in  a  hazy  night  amongst  the  shipping  ; 
and  skill,  courage,  and  enterprise  on  the  part  of  the  Captain  of  the  Rescue. 
He  referred  to  The  Lancaster  (2)  and  The  City  of  Chester  (1). 

[PiGOT,  J.,  referred  to  The  England  (5).] 

Mr.  Evans. — The  Thomas  Allen  (4)  shows  that  the  Appeal  Court  will 
not  interfere  unless  the  difference  between  the  amount  awarded  and  what 
it  considers  ought  to  have  been  awarded  is  about  a  third. 

[PiGOT,  J.— In  that  case  the  other  tugs  turned  back  out   of  her    way.] 

[98]  Mr.  Evans. —  My  case  is  stronger  than  that  one,  which  is  a 
very  strong  case.  I  put  it,  we  ought  to  get  ten  per  cent.,  but  at  least 
£  3,000.  We  should  not  have  troubled  the  appeal  Court  unless  we  thought 
we  should  get  one-third  more,  and  brought  ourselves  within  The  Chetah  (6) ; 
a  small  percentage  on  a  large  value  is  a  sufficient  remuneration.  In 
The  Amerique  (3)  the  principle  how  the  value  is  to  be  taken  into  account 
is  discussed.  That  was  a  derelict  case. 

[PiGOT,  J.,  referred  to  The  Cleopatra  (7).] 

Mr.  Evans — In  the  Glenduror  (8)  the  award  was  increased  to  £2,000 
from  £  1,000.  That  case  is  distinguishable  in  showing  that  according  to 
Sir  Robert  Philimore's  other  judgments,  a  larger  amount  would  have  been 
given  if  the  salvors  had  not  been  a  life-boat  crew.  In  the  Werru  (9)  a 
smaller  percentage  was  given,  although  the  value  was  large ;  but  there 
was  no  risk.  The  value  of  the  property  salved  has  always  been  an  element 
in  considering  whether  the  amount  should  be  increased. 

Mr.  Woodroffe. — We  do  not  contend  that  no  salvage  services  were 
rendered  to  the  Chamption  by  the  Rescue.  There  is  no  desire  on  the  part 
of  the  Chamption  to  minimise  the  services  rendered  to  her.  The  Appeal 
Court  will  not  interfere  unless  the  amount  awarded  is  so  disproportionate 
to  the  services  as  to  shock  the  mind. 

The  learned  Judge  has  not  overlooked  any  of  the  ingredients  which 
must  be  taken  into  consideration  in  making  an  award.  He  has  taken 
into  consideration  the  risk  to  the  tug,  to  the  lives  on  board  the  Rescue  and 

(1)  L.R.  9  P.  D.  182.  (2)  L  R.  8  P.D.  65  (71).  (3)  L.R.  6  P.C.  468. 
(4)  L.R.  12  Ap.  Gas.  118.  (5)  L.R.  2  P.C.  253.  (6)  L.R.  2  P.C.  205. 
(7)  L.R.  3  P.D.  145.  (8)  L.R.  3  P.C.  589.  (9)  L.R.  12  P.D.  52. 
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the  boat.  Whatever  the  risk  was  it  has  been  amply  rewarded.  There  is 
evidence  that  the  weather  was  moderating  and  had  moderated  when  the 
Rescue  came  up  and  took  the  Champion  in  tow.  The  presence  of  the  tugs 
in  Saugor  Roads  must  be  an  element  in  determining  the  degree  of  danger 
to  which  the  Champion  was  exposed  at  the  time  salvage  services  were 
rendered.  He  cited  The  Carrier  Dove  (1)  on  the  question  of  assistance 
being  available,  Necessity  for  beaching  the  ship  has  [99]  not  been  shown. 
The  Privy  Council  has  refused  costs  to  successful  appellants  in  appeals  from 
amount  of  award  ;  the  rule  is  apparently  the  same  still ;  and  The  City  of 
Berlin  (2)  shows  the  disfavour  with  which  the  Court  looks  upon  such 
appeals. 

In  case  of  derelict  vessels  larger  awards  are  given.  In  The  Cleopatra  (3) 
the  services  were  of  a  most  heroic  character  and  the  danger  was  most 
imminent.  The  Lancaster  (4),  to  a  certain  extent,  is  in  favour  of  the  pro- 
movents.  In  this  case  there  was  an  appeal,  but  the  amount  was  not  reduced 
on  account  of  the  rule  of  non-interference  with  the  discretion  of  a  Judge. 
As  to  The  Chetah  (5),  the  Judge  in  the  lower  Court  was  of  opinion 
that  the  vessel  was  in  such  danger,  that  she  would  not  only  be 
lost  but  lost  in  a  few  minutes ;  the  Court  of  Appeal  had  the  aid 
of  nautical  assessors,  and,  with  their  help,  came  to  the  conclusion  that 
the  vessel  would  have  come  to  destruction,  but  that  there  had  been 
immediate  danger  of  ruin. 

The  following  cases  were  also  cited  and  commented  upon  : — 
The    Werra   (6);    The    Thetis   (7);    The   Spirit   of  the   Age   (8);    The 
Saratoga  (9);    The  Mary  Stenhouse  (10);    The  Arpo  (11);    The  Tigris  (12)  ; 
The    Bilton   (13) ;     The   Skiblander   (14) ;    The   Glenduror   (15) ;    and    The 
Thomas  Allen  (16). 

[PiGOT,  J.,  referred  to  The  Cheerful  (17),  and  The  Geneva  (18).] 
[100]  As  the  amount  of  bail,  the  ship  was  arrested  for  Rs.  1,25,000, 
or  nearly  £8,400,  that  is,  it  was  arrested  for  £  4,000  more  than  it  ought 
to  have  been.  Bail  is  exorbitant  when  it  is  more  than  what  the  salvors 
can  expect  to  realise.  Costs  incurred  in  giving  exorbitant  bail  have  been 
allowed. — See  The  George  Gordon  (19)  and  The  City  of  Berlin  (2). 

Mr.  Phillips  followed  on  the  same  side; and  commented  in  detail  on  the 
evidence. 

The  only  ground  on  which  the  Privy  Council 
the  award  in  the  case  of  The  Chetah  (5)  was  the 
peril.  Mr.  Woodroffe  tried  to  make  out  that  the 
(4)  would  have  been  reduced  had  it  not  been  a 
matter  of  discretion.  That  is  not  so.  The  Appeal  Court  said  that  it  was 
not  a  question  what  amount  they  would  have  given,  but  whether  the  Judge 
had  acted  reasonably. 

(1)  2  Moor  P.C.N.S.  243.  (2)  L  R.  2  P.D.  187.         (3)  L.R.  3  P.D.    145. 

(4)  L.R.  8  P.D.  65  ;  on  appeal  9  P.D.  14.  (5)   L  R.  2  P.C.  205. 

(6)  L.R.  12  P.D.  52.  (7)  3  Hag.  Adm.  Rep.  14. 

(8)  Swabey's  Adm.  Rep.  209.  (9)  1  Lush.  318. 

(10)  Pritchard's    Digest,    Edn.,    1865,    Vol.   2,    pp.    844,    1091,    3rd   Ed.,   Vol.    2, 
pp.  1852,  1940. 

(11)  Swabey's  Adm.  Rep.  112. 

(12)  Pritchard's  Digest,  Edn.,  1865,  Vol.  2,  p.  868.  3rd  Ed.,  Vol.  2.  p.  2032. 

(13)  Pritchard's  Digest,  Edn.,  1865.  Vol.  2,  p.  868.  (14)  L.R.  3  P.D.  24. 
(15)  L.R.  3  P.C.  589.                (16)  L.R.  12  A.C.  118. 

(17)  Pritchard's  Digest,  3rd  Edn.,  Vol.  2.  Salvage  Award  No.  209,  p.  1958. 

(18)  Pritchard's  Digest,  3rd  Edn.,  Vol.  2.  Salvage  Award  No.  657,  p.  2018. 

(19)  L.R.  9  P.D.  46. 
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The  England  (1)  and  The  Saratoga  (2)  have  no  bearing  on  this  case. 
The  Cleopatra  (3)  was  quite  an  exceptional  case,  and  ought  not  to  be  taken 
as  a  guide.  The  ship  salved  was  not  an  ordinary  ship.  It  was  expressly 
designed  to  bring  The  Needle  to  England.  In  The  Thomas  Allen  (4)  the 
amount  was  reduced  for  want  of  imminence  of  danger  :  still  a  large  amount 
was  given. 

[PiGOT,  J. — The  Thomas  Allen  (4)  was  a  case  of   meritorious   service.] 

Mr.  Evans. — No  doubt  it  was  a  case  of  very  considerable  merit  and 
of  great  risk,  but  we  do  not  know  the  amount  of  the  value  of  the  tug  and 
if  there  was  any  anchor.  A  large  amount  has  been  given  when  the  ship 
salved  was  of  great  value,  and  there  was  considerable  risk,  enterprise,  and 
courage.  In  The  Spirit  of  the  Age  (5)  about  six  per  cent,  was  given. 
Life  has  been  taken  into  consideration  in  awarding  salvage  only  recently. 
The  Glenduror  (6)  is  in  my  favour.  In  the  cases  in  Pritchard's  [101] 
Digest,  when  the  amount  awarded  is  small,  there  is  something  peculiar 
in  the  circumstances  of  the  case. 

As  to  costs  :  The  George  Gordon  (7)  has  been  cited  as  to  exorbitant 
bail.  There  the  award  was  very  small  and  the  action  for  £  3,000.  The 
amount  of  bail  here  is  not  exorbitant.  We  have  asked  for  too  much  bail, 
but  not  exorbitant  bail. 

JUDGMENT. 

The  judgment  of  the  Court  (PiGOT  and  TREVELYAN,  JJ.)  was  deli- 
vered  by  PIGOT,  J.,  who  (after  stating  the  facts  of  the  case)  continued  as 
follows : — 

This  is  an  appeal  from  the  decision  of  a  Judge  of  this  Court  sitting 
on  the  Original  Side  in  the  Admiralty  Jurisdiction  of  the  Court  respecting 
a  claim  for  salvage  brought  by  the  owners,  master,  and  crew  of  the  Steam 
Tug  Rescue  against  the  British  Ship  Champion  and  the  cargo  on  board  Oi 
her. 

It  was  not  disputed  that  salvage  services  were  rendered  by  the  Rescu* 
to  the  Champion.  The  learned  Judge  in  the  Original  Court  held  that  suck 
services  were  rendered,  and  he  awarded  the  sum  of  £  1,500  in  respect  of 
them  ;  and  he  directed  Rs.  5,000  to  be  deposited  by  the  impugnants  with  the 
Registrar  to  meet  the  promovents'  costs. 

The  appeal  is  from  that  decision.  The  appellants  contend  that  the 
amount  awarded  is  wholly  inadequate,  and  that  the  amount  ordered  to  be 
deposited  for  costs  is  wholly  inadequate  for  the  purpose. 

The  Champion,  on  the  afternoon  of  the  24th,  when  running  for  Saugor, 
was  in  this  condition.  She  was  strained,  both  in  deck  and  poop,  from  the 
tremendous  bumping  which  she  had  experienced  ;  as  appeared  upon  the 
survey  held  subsequently,  her  bottom  had  also  suffered  some  damage. 
She  was  making  three-and-a-half  inches  of  water  an  hour.  Her  boats  were 
all  smashed.  She  had  but  one  anchor,  and  not  chain  enough  to  use  it ;  for 
she  had  only  25  fathoms  of  chain,  and  45  would,  according  to  the  Captain's 
evidence,  be  necessary  ;  and  to  supplement  this  chain,  she  had  only  a 
hawser  which  had  been  already  seriously  damaged  on  her  journey  down 
from  Calcutta,  and  which  was  afterwards  condemned  [102]  on  her  return 
there.  Her  windlass  was  broken,  and  the  crew  were,  according  to  the 
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evidence,  greatly  exhausted  and  unable  to  get  the  anchor  over  the  side  of 
the  ship.  She  was  in  fair  trim  as  to  spares,  rigging,  and  sails,  although  no 
doubt  the  masts  had  suffered  from  the  bumping,  some  of  the  sails  had 
been  blown  away  during  the  night,  one  fore-top-mizzle-stay-sail  was  blown 
away  as  she  was  running  up  to  Saugor. 

Being  in  this  condition,  what  was  her  position  ?  She  was  running 
for  the  Saugor  Roads,  with  the  wind  south-west  or  west-south-west. 
Saugor  Island  north  or  north-east  of  her,  the  weather  being  still  severe  and 
the  sea  high.  At  3  she  passed  the  Lower  Gasper  Light,  and  at  4  the 
Upper  Gasper  ;  she  had  then  2  hours  24  minutes  before  sunset.  Making 
as  much  sail  as  she  could  carry,  she  could  not  in  all  probability,  according 
to  the  evidence,  have  got  so  far  as  Black  Point,  the  spot  where,  as  appears 
from  the  evidence  to  be  presently  mentioned,  it  had  been  determined 
to  beach  her  should  assistance  not  be  procured.  She  was  in  fact 
in  a  trap,  sailing  into  the  Saugor  Roads,  no  doubt  in  perfect  safety  as 
long  as  she  had  water  to  sail  in ;  but  with  no  means  of  coming  to 
an  anchor,  with  nowhere,  as  the  captain  says,  to  go  to.  She  could  not, 
as  the  evidence  shows,  have  gone  up  the  river  after  sunset  ;  the  altern- 
ative suggested  in  cross-examination,  namely  that  of  beating  about  in  the 
Saugor  Roads,  being  stated  in  the  uncontradicted  evidence  in  the  case  to 
be  an  absolutely  impossible  one. 

It  was  under  these  circumstances  that  Mr.  Paulson  says  that  if  the 
Rescue  had  not  come  up  (as  she  did  soon  after  sunset),  he  would,  in 
another  quarter  of  an  hour,  have  beached  the  ship.  Of  the  fact  that  the 
resolution  to  beach  her  unless  assistance  should  come  was  arrived  at, 
there  is  no  doubt.  It  is  recorded  in  the  log,  in  the  protest,  and  is  deposed 
to  by  the  Captain  as  well  as  by  Mr.  Paulson. 

On  the  afternoon  of  the  24th  there  were,  in  or  just  outside  Saugor 
Roads  (which  begin  above  the  Long  Sand  Light  Ship)  either  four  or  five 
tugs,  viz.,  the  Clive,  the  Rescue,  Hunsdon,  Retriever,  and  Mr.  Paulson  believes, 
the  Electric. 

As  the  ship  was  running  up  to  Saugor,  the  Clive  was  in  sight.  The 
Chief  Officer  says :  We  saw  the  Clive  almost  the  [103]  whole  day 
of  the  24th  ;  we  lost  sight  of  her  at  5-30  P.M.,  when  it  got  dark."  The 
Captain  says,  "  We  first  saw  her  at  3,  she  was  alongside  steaming  into 
Saugor  the  same  way  we  were."  Mr.  Paulson  says  :  "  During  the  time 
I  was  going  from  the  place  where  I  slipped  my  anchor,  nearly  where  I 
started,  I  hoisted  signals."  The  first  signal  was  "  I  want  a  steam  tug." 
The  next  was  "  I  want  immediate  assistance."  These  signals  were  flying 
at  different  masts,  and  I  had  a  red  ensign  at  the  peak  with  a  wheft  in  it. 
That  means,  "  that  when  you  put  up  that  signal  any  ship  that  sees  it,  is 
bound  to  come  to  your  assistance." 

11  During  this  time  I  saw  the  Clive  coming  up  astern  of  us.  I  saw 
her  about  half-an-hour  after  we  started.  When  I  first  saw  her  she  was 
four  or  five  miles,  three  to  four  miles  from  us,  and  she  came  up  astern  of 
us.  She  overtook  me  and  passed  me,  she  was  about  a  mile  or  a  mile- 
and-quarter  when  she  was  nearest  me  .  .  .  The  signals  we  had  were 
flying.  We  exchanged  signals  with  him.  She  replied  «  I  cannot  assist.' 
She  did  that  with  her  flags." 

He  says,  "  The  Clive  is  a  new  vessel  of  600  or  650  tons.  She  is  a 
very  powerful  tug  ...  A  comparatively  new  ship,  and  very  power- 
ful ...  I  know  the  Rescue,  of  the  two  I  think  the  Clive  is  more 
powerful,  but  the  Rescue  pulls  better  ,  she  has  more  nominal  horse  power  ; 
she  is  a  more  modern  steamer."  The  Captain  says  "  The  Clive  when  she 
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left  us  on  the  bank  and  when  we  passed  her  subsequently  entering  Saugor, 
was  quite  seaworthy."  They  passed  her  on  entering  at  about  4  P.M. 

The  Captain  says,  that  when  they  first  saw  the  Rescue  about  between 
5  and  6,  they  had  then  passed  the  Clive  which  was  at  anchor  by  the  Long 
Sand  Light  Ship. 

It  is  plain  that  so  far  as  the  Clive  was  concerned,  her  presence  in  the 
Saugor  Roads  did  not  in  any  way  diminish  the  risk  to  which  the  Champion 
was  then  exposed.  Whether  it  was  the  actual  state  of  the  weather,  or  an 
apprehension  of  worse  weather,  caused  by  the  signals  from  Saugor,  or  any 
other  reason  more  or  less  sufficient  which  prevented  her  from  giving 
assistance,  does  not  appear.  There  certainly  was  no  assistance  to  be  had 
from  her. 

Captain  Stone  of  the  Rescue  says  :  "  I  remember  the  cyclone,  I  was 
anchored  at  Saugor  at  the  time.  I  remained  anchored  there  from  22nd 
night  to  night  of  24th.  I  steamed  up  on  the  24th  to  [104]  upper  part 
of  Saugor  for  shelter.  There  was  a  signal  flying  at  Saugor  that  a  cyclone 
was  raging.  That  was  the  first  time  I  saw  it  at  5  o'clock.  The  signal 
was  a  drum  over  a  ball  No.  9.  I  saw  this  signal  at  5  o'clock  and  pro- 
ceeded up  Saugor  Roads."  Later  on,  in  cross-examination  :  "  I  got 
under  weight  at  5  p.m.  I  was  then  lying  a  little  below  the  Long  Sand 
Light,  and  steered  up  for  shelter  to  Saugor  Road.  Three  other  tugs  had 
gone  before  me." 

"  About  half  an  hour  after  the  Rescue  had  left  the  Long  Sand  Light, 
that  is,  at  5-30,  according  to  the  log,  the  Champion  passed  that  Light  Ship 
and  entered  the  Roads.  She  had,  as  we  have  said,  been  flying  signals 
since  about  4  p.m.,  and  at  quarter  to  6  began  to  fire  rockets.  There  was  a 
little  daylight,  it  was  twilight."  Mr.  Paulson  says  :  When  some  of  the 
rockets  were  fired,  at  about  6-20,  it  was  sufficiently  dark  to  see  rockets 
well.  They  would  be  fairly  visible  at  6-30.  About  twenty  rockets  were 
fired." 

The  Champion,  when  passing  the  Upper  Gasper,  took  in  some  sail, 
to  spin  out  the  time,  so  as  to  attract  the  attention  of  the  tugs  whilst  there 
was  light,  but  as  Mr.  Paulson  says,  "  they  did  not  come  to  us."  He  says 
he  noticed  some  tugs  turn  round  and  pass  up ;  one  was  the  Rescue. 
"She  was  about  two  miles  from  me  when  she  steamed  away."  At  6-30 
Captain  Stone's  attention  was  directed  to  the  rockets  fired  by  the 
Champion. 

At  that  time  the  Rescue  was  abreast  of  the  Central  Saugor  Flat  Buoy 
several  miles  up.  He  at  once  turned  round  with  the  intention  of  saving 
life  ;  that,  he  says,  was  uppermost  in  his  thoughts. 

He  rounded  under  the  Champion's  stern  and  hailed  her,  at,  he  says, 
about  7-30  p.m.,  it  being  then  perfectly  dark.  The  Captain  of  the 
Champion  puts  it  at  7,  6-30,  or  7 ;  Mr.  Paulson  says,  about  7.  The  log  says 
"  at  7-30  the  Rescue  came  to  our  assistance."  ,  Having  regard  to  the  fact 
that  the  Rescue  was  so  far  to  the  north  as  the  Central  Saugor  Flat  when 
she  turned  back  at  6-30,  and  that  she  went  so  far  south  as  the  Upper 
Middleton  Buoy  where  she  met  the  Champion,  we  think  7-30  is  most 
probably  correct. 

In  cross-examination  Mr.  Paulson  says  :  "  The  tugs  were  all  able  to 
render  assistance,  but  did  not  come." 

This  is  the  state  of  the  evidence  as  to  the  amount  of  assistance  to  be 
hoped  for  by  the  Champion  from  the  tugs  After  the  tugs  spoken  of  by 
Captain  Stone  are  shown  moving  away,  before  the  [105]  Rescue's  depar- 
ture, for  a  place  of  shelter,  they  disappear  from  the  case.  There  is 
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nothing  to  show  where  they  went  to,  or  whether,  when  darkness  came  on 
so  as  to  allow  the  Champion's  rockets  to  become  visible,  they  or  any  of 
them  were  in  a  position  to  see  them  ;  or  whether,  if  so,  they  were 
near  enough  to  be  in  time  to  render  any  assistance  ;  or,  if  so.  able  and 
willing  to  do  so. 

We  have  stated  in  detail  what  appears  to  us  to  be  the  effect  of  the 
evidence  on  this  subject  ;  because  it  was  strenuously  argued  before  us,  that 
the  presence  of  these  tugs  at  or  near  Saugor  must  be  an  element  of  much 
importance  in  determining  the  degree  of  danger  to  which  the  Champion  was 
exposed  at  the  time  the  salvage  services  were  rendered.  We  have  arrived, 
upon  a  consideration  of  this  evidence,  at  a  contrary  conclusion.  We  think 
that,  looking  at  what  actually  happened,  the  Champion,  when  the  Rescue 
saw  her  rockets  and  turned  back  to  assist  her,  had  no  help  to  look  for  from 
any  of  the  tugs  but  that  one  :  and  that  in  forming  an  opinion  as  to  the 
danger  in  which  she  was,  the  other  tugs  may  be  left  out  of  consideration, 
as  completely  as  the  Clive  must  be. 

We  do  not  forget  that  near  the  close  of  the  hearing  in  the  Original 
Court,  the  learned  Counsel  for  the  impugnants  was  instructed  to  ask 
for  an  adjournment  to  the  following  Monday  to  enable  the  impugnants  to 
call  the  Captains  of  two  of  those  tugs,  one  of  whom  was  stated  to  be  at 
that  time  somewhere  down  the  river,  and  the  other  actually  in  Calcutta  ; 
and  that  the  learned  Judge,  as  might  have  been  expected,  refused  the 
application  coming  at  such  a  stage  of  the  case.  Beyond  showing  that 
one  at  least  of  those  Captains  was  available  for  the  purpose  of  giving 
evidence,  if  the  impugnants  had  thought  it  desirable  to  ensure  his  attend- 
ance, and  that  they  did  not  do  so,  we  do  not  see  that  this  application 
bears  materially  upon  the  case. 

We  have  said  that  there  is  no  doubt  that  it  had  been  resolved  to  beach 
the  ship,  if  assistance  did  not  come.  The  learned  Judge  in  the  Original 
Court  finds  that  this  was  so  ;  but  he  adds  "  I  do  not  think  necessity 
has  been  shown  to  beach  the  ship  ;"  and  before  us  it  was  contended 
that  no  such  necessity  was  shown.  We  have  not  had,  nor  had  the 
Original  Court,  the  advantage  of  hearing  this  case  with  the  assistance 
of  nautical  assessors.  There  were,  however,  expert  witnesses  examined 
in  the  Original  [1063  Court.  Their  evidence  was  given  chiefly  upon  the 
facts  as  stated  in  the  voluminous  evidence  of  Mr.  Paulson.  No  evidence 
was  given  on  behalf  of  the  impugnants.  The  promovents  examined  on 
Commission  Captain  Noel,  the  Chief  Officer,  boatswain,  and  carpenter  of 
the  Champion  in  October  1888.  The  case  was  heard  in  Court  in  the  follow- 
ing February. 

The  Captain  said  that  if  the  Rescue  had  not  taken  him  in  tow,  he 
would  have  had  to  beach  the  ship.  The  Chief  Officer  said  the  same. 

Mr.  Paulson  in  his  evidence  says  :  "  We  had  arrived  at  a  conclusion 
as  to  what  we  should  do.  Caption  Noel  and  I  were  agreed  as  to  what  we 
should  do.  The  conclusion  was  that,  if  we  did  not  get  a  tug,  we  should 
beach  the  ship."  As  to  the  anchor  they  had  left  he  says  :  "  The  anchor 
was  not  ready.  The  crew  were  so  exhausted  we  could  not  get  it  ready.  We 
had  a  chain  below,  which  we  could  not  bring  up.  Between  pumping  and 
taking  in  sail  it  was  all  that  the  crew  could  do."  Later  on,  "  I  made  up 
my  mind  to  beach  her,  because  there  was  nothing  to  be  done  but  beach 
her.  My  object  in  beaching  her  was  to  save  the  ship  if  possible,  which 
was  very  doubtful,  and  to  save  life  as  well.  I  say  doubtful,  because  of 
the  state  of  the  sea  at  the  time  ;  there  were  breakers  on  the  beach."  In 
cross-examination  he  says  :  "  If  beached,  she  would  have  been  wrecked. 
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If  the  tug  had  not  come,  we  would  have  gone  higher  up.  It  would  have 
been  a  matter  of  only  a  quarter  of  an  hour  longer,  and  I  would  have 
beached  her."  To  the  Court  he  said  :  "  It  was  night  time,  and  that  prevented 
my  sailing  up  to  Diamond  Harbour.  It  was  night ;  I  could  not  see  narrow 
and  dangerous  channels.  If  I  could  have  gone  up  to  Diamond  Harbour 
that  night  I  would,  but  it  was  impossible." 

Mr.  Elson,  branch  pilot,  as  we  understand  the  highest  rank  in  the 
pilots  of  this  port,  says  that  he  would  have  beached  the  ship,  and  sup- 
posing the  ship  to  have  been  at  the  Lower  Gasper  at  3,  as  she  was,  "  I 
would  not  have  been  able  to  get  to  Diamond  Harbour  that  day  :  the  dis- 
tance would  have  been  too  great.  I  could  not  have  got  beyond  Saugor  by 
dusk.  It  would  not  have  been  prudent  to  go  through  the  narrow  channel. 
The  ship  would  have  been  utterly  lost  if  I  had  tried  to  do  so.  The  evidence  of 
[107]  Mr.  Cox,  pilot,  and  of  Mr.  Alison,  a  seaman  of  experience,  lately 
Marine  Surveyor,  and  now  Superintendent  in  the  Licensed  Measurers 
Department,  is  to  the  same  effect  as  to  the  necessity  which  existed  to  beach 
the  ship,  if  assistance  had  not  come.  They  all  say,  however,  that  they 
would  have  tried  the  anchor  still  on  board,  if  it  was  possible  to  do  so, 
before  beaching  the  ship. 

Now,  as  to  the  possibility  of  using  this  anchor,  and  so  avoiding  the 
beaching  of  the  ship,  much  argument  was  addressed  to  us.  The  suggestion 
is,  that  the  state  of  exhaustion  of  the  crew  is  exaggerated  by  Mr.  Paulson, 
and  that  they  could  have  got  the  third  anchor  over  the  ship's  side,  and  that 
by  supplementing  the  25  feet  of  chain  with  the  hawser,  they  could  have 
saved  her. 

The  learned  Judge  says  :  "  I  accept  Mr.  Paulson's  statement  that  they 
had  the  anchor  on  board,  that  they  lifted  it  to  the  forecastle  and  endea- 
voured to  get  it  over  the  side,  but  the  crew  were  unable  to  do  it.  Even  if 
the  anchor  had  been  got  over  the  side,  having  regard  to  where  the  chain  was, 
looking  to  the  fact  as  to  the  hawser,  looking  to  the  fact  that  the  windlass 
lever  was  broken  and  that  it  was  only  left  to  them  to  take  a  double  turn 
round  the  mast,  I  doubt  whether  it  would  have  been  of  very  much  use.  I 
accept  Mr.  Paulson's  evidence  that  they  did  attempt  to  get  the  anchor 
over  but  failed.  Probably  he  has  exaggerated  the  state  in  which  the  crew 
was  ;  still  I  think  the  evidence  proves  they  did  what  they  could  to  get  out 
this  anchor,  but  failed  to  do  it." 

With  this  conclusion,  upon  the  evidence,  we  fully  agree.  It  seems  to 
us  quite  established  that  it  was  wholly  impossible  for  the  crew  in  their 
then  state,  exhausted  from  hard-work,  exposure,  and  want  of  food  (a 
description  of  their  condition  at  1  P.M.,  that  day,  in  para  7  of  the 
impugnants'  written  statement),  to  get  the  anchor  over  the  ship's  side  :  we 
see  no  reason  to  doubt,  either,  that  Mr.  Paulson  is  right  in  saying  that 
they  could  not  have  got  up  the  chain,  or,  we  think,  fitted  the  tackle  to  the 
anchor,  so  as  to  use  it  effectually  even  if  they  could  have  got  the  anchor 
over  the  side. 

This  being  so,  it  appears  to  us  to  be  established  on  the  evidence,  that 
the  necessity  for  beaching  the  ship  would  have  arisen  but  for  the 
Rescue  ;  for  we  do  not  think  it  necessary  to  consider  the  [108]  possibility 
of  the  ship's  beating  about  all  night  in  Saugor  Roads,  in  a  heavy  sea,  with 
an  exhausted  crew,  with  a  great  wind  from  the  west-south-west  or  south- 
south-west  blowing  with  occasional  squalls,  and  with  Saugor  Island  on 
her  lee,  and  some  shipping  in  the  Roads. 

Nor  do  we  think  that,  upon  the  evidence,  we  need  enter  on  any 
conjecture  as  to  the  possibility  of  the  ship's  being  saved  by  one  of  the 
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1889       t\vo  ocean  steamers  which  appear  to  have  come  into  the  Roads  at  or  about 
MAY  20.     the  time  the  Champion  was  saved  by  the  Rescue. 

AD-  The  next  question  is,  what  conclusion  can  be  reasonably  drawn    from 

MIRALTY    the   evidence   as   to   the    result    of  beaching  the  ship  in  her  then  condition 

JuRiSDic-   upon  the  Saugor  flat.     We  think  it  clear,  that,  having  regard  to    the   lives 

TION.        of   the   crew,    this,    on    the   evidence,  was  the  best  place  to  beach  her  :  the 

higher  up  the  better;  for  the  flat  hard  stretch  of  sand  which  forms  the  Sau- 

t7  C.  84.  gOr  Flat  narrows  as  it  extends  north,  from  three-fourths  of  a  mile  to  one 
quarter  of  a  mile  at  Black  Point,  which,  or  as  near  it  as  she  could  go,  was 
the  spot  where  Mr.  Paulson  meant  to  take  the  ship.  But  the  Rescue  came 
up  to  the  ship  .at  7-30,  when  she  was  about  the  Upper  Middleton  Buoy, 
and  taking  it,  that  until  she  hove  to,  the  Champion  was  making  five  miles 
an  hour,  she  had  shortened  sail  to  increase  her  chance  of  being  assisted 
in  answer  to  her  signals,  we  cannot  see  that  there  was  any  prospect  of 
her  getting  so  far  north  as  Black  Point :  unless  indeed  Mr.  Paulson's  ex- 
pression of  a  quarter  of  an  hour  means  that  after  the  expiration  of  that 
time  he  would  have  given  up  all  hope  of  rescue  and  have  directed  the 
ship  solely  with  a  view  to  beaching  her.  Even  taking  that  view  of  his 
meaning,  we  think  the  doubt  expressed  by  him  as  to  the  possibility  of 
getting  as  high  as  Black  Point  well  founded  ;  the  ship  must,  we  think, 
have  most  probably  been  beached  lower  down.  This  however  relates 
only  or  chiefly  to  the  greater  or  less  probability  of  loss  of  life.  There 
would  have  been  the  longer  space  of  shoal  water  for  the  crew  to  struggle 
through  the  farther  south  the  ship  was  beached. 

At  the  best,  having  regard  to  the  state  of  the  sea-breakers  on  the 
Flat,  as  Mr.  Paulson  says,  serious  danger  to  the  lives  of  the  crew  there 
must  have  been,  and  from  that  danger  they  were  saved  by  the  Rescue. 

[109]  As  to  the  danger  to  the  ship  and  cargo,  the  Captain  said  that 
had  the  snip  been  beached  she  would  not,  in  his  opinion,  have  come  off 
again.  The  Chief  Officer  said  that  in  all  probability  she  would  have  gone 
to  pieces.  Mr.  Paulson  said  that  to  save  the  ship  was  very  doubtful, 
because  of  the  state  of  the  sea  at  the  time  ;  there  were  breakers  on  the 
beach.  There  was  little,  if  any,  cross-examination  on  this  matter.  No 
evidence  was  tendered  to  contradict  the  promovents'  witnesses  upon  it,  or 
to  show  facts  which  might  lead  to  a  contrary  conclusion  ;  nor  were  the 
promovents'  expert  witnesses  asked  anything  on  the  subject.- 

The  evidence  as  to  the  consequences  of  the  bumping  sustained  by 
the  ship  at  the  Saugor  Sands  the  night  before,  which  was  not  challenged, 
is  to  the  effect  that  she  would  have  gone  to  pieces  had  she  had  another 
low  tide  of  bumping ;  and  we  see  no  reason  to  doubt  that  the  uncon- 
tradicted  opinions  of  the  witnesses  we  have  referred  to  were  well  founded. 
No  means  are  suggested  in  any  part  of  the  evidence  by  which  either 
ship  or  cargo  could  have  been  saved  from,  what  would  have  been 
practically,  destruction.  Even  from  the  amount  of  water  which  reached 
the  cargo  during  the  cyclone,  although,  according  to  the  evidence  of  the 
Carpenter,  which  we  see  no  reason  to  doubt,  the  water  was  kept  by  the 
pumping  low  enough  (14  inches)  to  prevent  its  reaching  the  cargo,  more 
than  300  bales  were  damaged  by  mildew  from  contact  with  the  water 
which  got  in  through  the  straining  of  the  decks,  though  the  ship  was 
battened  down.  We  think  the  Rescue  saved  the  lives  of  the  crew  of  the 
Champion  from  great  peril,  and  the  ship  and  cargo  from  imminent 
destruction, 
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The  next  question  is,  as  to  the  character  of  the  services  rendered  by 
the  Rescue,  having  reference  to  risk  incurred,  skill  and  enterprise  shown, 
and  value  of  any  property  endangered  in  the  act  of  salvage. 

The  learned  Judge  finds  that  the  salvage  services  were  rendered  in 
the  dark,  with  a  heavy  sea  and  wind  blowing.  He  finds  that  there  was 
some  appreciable  risk  to  the  tug  ;  and  so  far  some  risk  to  the  lives  of  those 
on  board  ;  but  does  not  think  the  risk  was  of  a  grave  character.  He  does  not 
think  the  risk  much  greater  than  when  performing  ordinary  towage  ser- 
vices. Upon  this  point  also  the  learned  Judge's  decision  is  appealed  from. 

[110]  The  case  for  the  promovents  is  that  the  Rescue,  after  rounding 
the  Champion  and  learning  her  condition,  passed  a  rope  on  board  of  her  for 
the  purpose  of  hauling  a  hawser  belonging  to  the  Rescue  on  board,  and 
that  in  doing  this  it  was  necessary  for  the  Rescue  to  approch  near  to  the 
Champion ;  that  having  regard  to  the  darkness,  to  the  heavy  sea  and  wind, 
and  to  the  fact  that  the  Champion  was,  as  she  lay  hove  to,  sheering  about 
from  time  to  time,  such  necessary  proximity  to  her  was  very  dangerous  to 
the  Rescue  and  to  the  crew  on  board  of  her.  Further  that  the  line  to  which 
the  hawser  was  attached  had,  ultimately  at  any  rate,  to  be  passed  on  board 
the  Champion  by  a  boat  manned  by  some  of  the  Rescue's  crew,  and  that 
this  was  a  service  of  great  danger  in  the  then  state  of  the  weather.  This 
is  the  first  branch  of  the  case  of  the  Rescue,  so  far  as  danger  to  herself  and 
crew,  labour  and  skill  deserving  reward,  are  concerned. 

The  second  is  this :  after  the  hawser  was  passed  on  board,  and 
before  it  was  tightened,  the  two  ships  got  to  the  Long  Sand  Flat  Buoy. 
Then  the  Rescue  took  the  Champion  in  tow  and  turned  her  round  so 
as  to  stem  the  flood  which  was  then  running.  In  this  position  both 
vessels  remained  until  the  ebb  began  to  make.  It  then  became  neces- 
sary, the  wind  still  blowing  strongly  from  the  south-west,  that  the  Rescue 
should  move  the  Champion  :  as  Captain  Stone  puts  it,  "  the  ebb  tide  began 
to  make  and  of  course  the  ship  would  come  on  top  of  me.  I  turned 
round  and  round  ;  I  turned  round  eight  times  in  the  space  of  two  miles." 
In  fact  until  daylight.  The  hawser  parted  after  daylight;  they  passed 
another,  and  afterwards  another  ;  and  that  day  towed  the  ship  up  the 
river,  bringing  her  to  Garden  Reach  that  evening. 

As  to  what  occurred  in  passing  the  hawser  Mr.  Paulson  gives  a 
perfectly  clear  and  detailed  account  of  an  attempt  to  pass  a  line  between 
the  jibboom  of  the  Champion  and  the  Rescue  ;  an  attempt  which  he  de- 
scribes as  having  been  made  twice  unsuccessfully,  and  as  being  attended 
with  danger  to  the  Rescue.  No  other  witness  describes  this,  although 
no  one  says  it  did  not  take  place.  Mr.  Paulson  had  the  best  oppor- 
tunity of  knowing  whether  it  was  done  or  not.  It  is  not  inconsist- 
ent with  any  of  the  other  evidence  that  such  an  attempt  was  made. 
[Ill]  But  Mr.  Paulson  says  that  in  the  morning  when  a  second  hawser 
was  passed  it  was  done  by  a  boat.  In  this  his  recollection  is  in  conflict 
with  that  of  Captain  Stone,  who  says,  "  we  did  not  lower  a  boat,  a  line 
was  thrown  from  the  jibboom.  We  could  see  then." 

The  learned  Judge  in  the  original  Court  is  of  opinion  that 
Mr.  Paulson's  memory  is  at  fault  in  this  matter,  that  he  confounds  one 
occasion  with  the  other  ;  and  we  think  we  ought  not  to  dissent  from  that 
view  entertained  as  it  is  by  the  Judge  who  heard  the  evidence.  We  think 
we  should  leave  out  of  the  case  any  supposition  of  danger  to  the  Rescue 
from  an  attempt  to  throw  a  line  on  board  her  from  the  Champion's 
jibboom. 
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As  to  the  passing  of  the  hawser  by  boat :  taking  it,  then,  that  the 
Captain  of  the  Champion  refers  to  any  risk  run  by  the  Rescue  as  run  in 
passing  the  hawser  by  boat,  we  must  consider  his  evidence. 

"  Q. — Had  the  Rescue  any  difficulty  in  passing  hawsers  ? 

"  A. — Well,  yes  she  had. 

"  Q. — Did  she  incur  any  danger  ?  (objected  to.) 

"  A. — The  danger  she  would  run  would  be  of  coming  across  our  bows 
and  standing  a  chance  of  being  run  into  by  us. 

"  Q. — Did  she  as  a  matter  of  fact  incur  that  danger  ? 

"  A. — Well,  yes  she  did  certainly." 

In  cross-examination  he  says  :  "  The  tug  was  30  yards  off.  He  was 
on  both  sides  of  me,  he  had  to  watch  his  chance ;  the  ship  was  sheering 
about." 

We  own  that  we  were  so.newhat  struck  with  this  phrase  "  watch  his 
chance"  as  being  appropriate  to  an  attempt  to  approach  the  ship  to  take  a 
line  thrown  from  her.  It  is,  however,  in  any  case  sufficient  to  indicate 
that  the  ships  were  in  dangerous  proximity  in  the  course  of  the  discharge 
of  the  duty  which  the  Rescue  had  undertaken. 

The  Chief  Officer  : 

"  Q. — Had    the    Rescue    any    difficulty    in     getting     alongside    of 

you  ?  (objected  to.) 

"•/I. — Yes.  It  certainly  required  some 
us  with  that  sea  that  was  running 
blowing. 

[112]  We  shall  not  refer  to  Mr.  Paulson's  evidence  as  to  the  danger 
of  dropping  the  line.  He  says,  and,  we  have  no  daubt  upon  the  evidence 
as  to  the  state  of  the  weather,  correctly,  that  there  was  danger  in  the  boat 
helping  to  pass  the  line. 

As  to  the  towing  up  and  down  Mr.  Elson  says  :  "  I  heard  what  the 
state  of  the  weather  was.  It  was  very  hard  weather.  There  was  great 
risk  of  the  tug  being  collided  with  in  towing  on  an  ebb  and  the  wind  aft 
and  towing  at  night.  Tugs  do  not  generally  tow  at  night.  As  to  passing 
the  hawser,  there  was  danger  to  the  lives  of  the  crew  of  the  boat."  Mr. 
Cox  says  (passing  over  for  the  moment  his  opinion  as  to  the  danger  in 
passing  the  hawser  as  Mr.  Paulson  described  it)  : — "  I  heard  how  the 
Rescue  towed  the  Champion  up  and  down.  In  doing  that  the  Rescue  was 
exposed  to  very  considerable  risk  ;  the  weather  being  hazy  at  the  time 
would  cause  the  risk." 

To  Court. — "  Yes  :  it  amounts  to  this,  that  there  is  more  risk  in  a 
hazy  night  than  a  bright  night.  The  danger  to  the  men  in  the  boat  was,  I 
think,  extraordinary  danger." 

As  to  the  passing  of  the  hawser,  we  understand  Mr.  Cox  to  regard 
the  necessary  proximity  of  the  tug  to  the  Champion,  even  while  the  line 
was  being  passed  by  boat,  as  involving  danger  to  the  tug. 

Mr.  Alison's  evidence  is  also  to  the  effect  that  the  danger  of  towing 
up  and  down  a  ship  with  no  anchor,  in  dirty  weather,  was  a  real  one. 

Upon  the  whole  evidence  of  these  witnesses,  parts  of  which  we  have 
above  referred  to,  we  have  to  form  our  opinion.  We  consider  it,  with 
reference  to  what  is  we  think  established,  that  though  the  severity  of  the 
weather  had  moderated,  it  was  still  blowing  hard  with  squalls  :  that  the 
squalls  continued  during  the  night,  with  bursts  of  rain  occasionally  ob- 
scuring the  Saugor  Light,  and,  as  we  have  already  said,  the  sea  was  high. 

Upon  this  part  of  the  case  it  is  established,  we  think,  that  the  salvage 
services  of  the  Rescue  were  attended  with  ;  first,  danger  to  the  lives  of  the 
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crew  of  the  boat ;  second,  danger  to  the  safety  of  tug  (a)  when  engaged 
in  passing  the  hawser  line,  (b)  when  towing  the  Champion  up  and  down 
during  the  night  in  the  confined  space  of  the  Saugor  Roads  and  with  ship- 
ping lying  there  ;  and,  third,  so  far  as  the  tug  ran  that  danger,  there  was 
risk  to  the  [113]  crew  other  than  the  boat's  crew.  We  do  not  think 
the  latter  danger  to  life  was  of  a  very  grave  kind  :  but  we  are  satisfied 
that  the  danger  of  injury  to  this  valuable  ship  was  serious,  though  such 
as  might  be,  as  it  was,  avoided  by  the  exercise  of  skill  in  the  management 
of  her. 

Therefore,  in  the  view  of  the  evidence  which  we  take,  we  differ 
from  the  learned  Judge  in  the  original  Court  as  to  the  danger  from  which 
the  Rescue  saved  the  Champion,  and  as  to  the  risk  incurred  by  the  Rescue 
and  the  nature  of  the  work  performed  by  her,  which  we  conclude  to  have 
been  very  greatly  more  than  ordinary  towage  services. 

We  have  said  that  the  impugnants  tendered  no  evidence  upon  the 
different  points  arising  in  the  case  ;  the  evidence  given  on  behalf  of  the 
promovents  in  explicit,  and  is,  save  in  respect  of,  fivst,  the  dropping  of 
the  hawser  line,  second,  a  manifest  error  as  to  the  depth  of  water  in 
the  pumps,  i.e.,  26  inches  in  place  of  14,  and,  third,  a  mistake  of  one 
hour  made  by  Mr.  Paulson  as  to  the  time  when  the  Gasper  Light  ships 
were  passed,  none  of  which  mistaken  statements  in  any  way  influence 
our  judgment  in  favour  of  the  appellants,  unshaken  in  cross-examination. 

No  doubt  there  are  cases  in  which  evidence,  even  uncontradicted, 
may,  as  to  matters  of  fact,  be  so  incredible,  and,  as  to  matters  of  pro- 
fessional or  expert  opinion,  so  absurd,  as  to  disappear  in  the  face  of  hostile 
criticism.  But  we  are  of  opinion  that  the  evidence  in  this  case  is  very 
far  from  being  of  such  a  character.  As  to  the  sources  from  which  much 
of  the  evidence  in  the  case  comes,  they  are,  in  the  first  place,  the  officers 
and  two  men  of  the  Champion  herself :  persons  whose  evidence  might 
naturally  have  been  expected  to  come  from  the  impugnants :  and  who 
if  their  minds  were  biassed  at  all,  might  be  expected  to  show  a  bias  in 
favour  of  the  Champion  :  while  as  to  Mr.  Paulson  and  the  expert  witnesses, 
there  is  nothing,  either  in  their  position  or  in  the  character  of  the 
evidence  given  by  them,  to  entitle  us  to  suspect  a  prejudice  on  their  part 
in  favour  of  the  promovents,  and  they  give  their  evidence,  it  must  be 
remembered,  with  the  guarantee  of  that  professional  reputation  which 
they  are  no  doubt  highly  interested  in  preserving. 

It  has  been  justly  observed  to  us,  that  in  this  large  port  abounding 
in  persons  skilled  in  nautical  matters,  and  well  [114]  acquainted  with 
the  navigation  of  the  river,  there  must  have  been  ample  means  of 
adducing  skilled  evidence  to  challenge  the  evidence  given  on  behalf  of  the 
promovents,  had  that  evidence  and  the  conclusion  to  be  derived  from  it 
been  really  open  to  substantial  criticism.  Nor  can  it  b,e  disregarded  that 
the  written  statement  of  the  promovents  gave,  from  the  outset,  ample 
notice  of  what  their  case  was. 

It  has  been  often  stated  as  a  rule  followed  by  the  Judicial  Committee 
of  the  Privy  Council,  in  cases  of  salvage,  that  the  Court  will  not  disturb 
the  conclusion  of  the  original  Court  as  to  the  amount  of  reward,  save  in 
the  case  of  some  great  difference  between  what  the  appellate  Court  and 
the  original  Court  consider  proper  for  the  services  rendered. 

In  the  present  case  any  difficulty  arising  from  that  rule  hardly  arises. 
The  learned  Judge  in  the  original  Court  has  awarded  £  1,500  to  the  pro- 
movents,  upon  the  footing  that  the  Rescue  did  not  save  the  Champion 
from  a  position  in  which  it  would  have  been  necessary  to  beach 
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her  ;  that  if  beached,  it  does  not  appear  that  her  destruction  would 
have  been  imminent  or  even  highly  probable ;  and  that  the  Rescue 
in  performing  her  salvage  services  did  not  run  substantial  risk.  We 
do  not  dissent  from  the  estimate  which  he  has  made,  upon  that  footing, 
of  the  reward  to  which  the  Rescue  was  entitled  ;  and  we  may,  we  think, 
assume  that  if,  upon  the  evidence,  he  had  found  what,  after  the  advantage 
of  hearing  a  very  careful  argument  in  appeal,  we  have  felt  bound  to  find, 
in  addition  to  the  conclusion  arrived  at  by  him,  he  would,  as  we  now  feel 
bound  to  do,  have  awarded  a  higher  sum  than  the  £  1,500. 

We  hold  that  the  due  and  proper  salvage  award  for  the  services  of 
the  salvors  in  this  case  is  £  2,400,  to  be  calculated  at  the  exchange  of  the 
day  mentioned  in  the  decree  of  the  lower  Court ;  and  to  be  apportioned 
in  the  like  proportions  to  the  same  persons  as  provided  by  the  original 
Court  with  respect  to  the  £  1,500. 

We  think  the  bail  was  excessive  ;  and  that  we  should  adopt  the  course 
followed  by  Brett,  J.,  in  The  George  Gordon  (1)  to  this  extent ;  that  the 
impugnants  should  have,  as  costs  of  the  excessive  bail  required  from  them, 
the  difference  between  the  interest  on  [115]  Government  paper  in  which 
the  bail  has  stood  and  the  market  rate  from  the  time  the  bail  was  given 
until  the  excessive  bail  be  released,  and  that  that  amount  be  set-off  against 
the  judgment  debt.  It  should  be  referred  to  the  Registrar  to  fix  the  amount 
but  if  the  parties  agree  as  to  the  amount  before  the  decree  is  signed,  the 
reference  need  not  be  included  in  the  decree,  and  the  amount  agreed  on 
may  be  inserted  in  the  decree  as  the  amount  to  be  deducted  from  the 
judgment  debt.  The  amount  of  bail  was  excessive  so  far  as  it  exceeded 
£  4,000  for  salvage  reward,  and  £  500  for  costs. 

We  think  the  appellants  must  have  their  costs  of  the  appeal.  The 
appeal,  as  we  have  already  held,  is  under  the  High  Court  Act  and  the 
Letters  Patent,  and  the  procedure  in  it  is  mainly  governed  by  the  Civil 
Procedure  Code,  and  we  think  the  usual  practice  of  this  Court  in  appeals 
from  the  original  Side  should  therefore  be  followed. 

Costs  of  filing  cross-objections  will  be  allowed  to  the  respondents. 
The  appeal  is  allowed  with  costs  on  scale  No.  2. 

Appeal  allowed. 

Attorneys  for  the  appellants  :  Messrs.  Watkins  &  Co. 
Attorneys  for  the  respondents :  Messrs.  Morgan  &  Co. 

c.  D.  P. 


17  C.  115. 
CIVIL  REFERENCE. 

.Before  Mr.  Justice  Pigot  and  Mr.  Justice  Rampini. 


TOOMKY  (Plaintiff)  v.  RAMA  SAHI  (Defendant)*       [1st  July,  1889.] 
Contract — Personal  Contract — Assignment — Suit  by  assignee — Construction. 

When  consideration  connected  with  the  person  with  whom  a  contract  is  made 
form  a  material  element  of  the  contract,  it  may  well  be  that  such  a  contract  on 
that  ground  alone  is  one  which  cannot  be  assigned  without  the  promisor's 
consent  so  as  to  entitle  the  assignee  to  sue  him  on  it. 

*   Reference  No.  2-A  of  1889,  made  by  Moulvie  Abdul  Barry,   Munsif  of  Mozuffer- 
porr ,  dated  the  9th  of  May  1889. 

(1)  L.R.  9P.D.  46. 
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Stevens  v.  Benning  (I)  referred  to. 

By  an  agreement  in  writing,  dated  13th  December  1882,  and  executed  in 
favour  of  Af.  D.  andf/.  D.,  who  were  the  proprietors  of  an  Indigo  concern, 
the  defendant  Rama  Sahi  agreed  to  sow  indigo,  taking  the  seed  and  tandi 
from  M.  D.  and  H.  D.'s  concern,  on  four  bigahs  of  land  out  of  his  holding 
[116]  selected,  measured,  and  prepared  by  M.  D.  and  H,  D,  or  their  amlah  and 
when  the  indigo  was  fit  for  weeding,  "  to  weed,  re-weed,  and  turn  it  up  to  the 
extent  necessary  according  to  the  directions  of  the  amlah  of  the  concern  ;  "  and 
when  the  indigo  was  fit  for  reaping,  to  "  reap  and  load  it  on  carts  according  to 
"  the  directions  of  the  amlah  of  the  concern  ;  "  and  "  if  any  portion  of  the  said 
indigo  land  "  was  "  in  the  judgment  of  the  amlah  of  the  concern  found  bad,  " 
in  lieu  thereof  to  get  some  other  land  in  his  holding  measured,  and  "  on  the  land 
so  measured  in  Bysack  "to  "  sow  Bhadbon  crops  only  which  will  be  reaped  in 
Bhadur.  The  defendant  also  agreed  not  to  sow  on  the  land  measured  any  crop 
that  might  "  cause  obstacle  to  the  cultivation  of  indigo,"  and,  if  he  did  so,  "  the 
amlah  of  the  concern"  should  "  be  at  liberty  to  destroy  such  crop,"  and  he 
should  not  "  oppose  the  destruction  thereof  nor  sue  in  the  Courts,  Civil  or 
Criminal,  for  destruction  of  the  same.  "  As  regards  a  breach  of  any  condition,  it 
was  provided  :  "  If  I  or  my  heirs  depart  from  the  conditions  of  this  indigo 
engagement  directly  or  indirectly,  or  in  any  way  neglect  to  cultivate  or  do  not 
cultivate  indigo,  I  or  they  shall  pay  to  the  above-named  M.  D.  and  H.  D. 
damages  for  the  same  from  my  or  their  person  and  property  and  shall  raise  no 
plea  or  objection.  " 

In  1886  M .  D.  and  H .  D.  assigned  the  entire  benefit  of  this  agreement  to  the 
plaintiff. 

In  a  suit  by  the  plaintiff  against  the  defendant  for  damages  on  account  of  his 
alleged  failure  to  cultivate  indigo  for  the  plaintiff's  concern  in  accordance  with 
the  terms  of  the  agreemc  nt  of  the  13th  December  1882  :  Held,  that  the  agree- 
ment must  be  construed  as  one  which  had  been  entered  into  by  the  defendant 
with  reference  to  the  personal  position,  circumstances,  and  qualifications  of 
M.  D.  and  H.  D.  and  their  amlah,  and  that  therefore  it  was  not  assignable  so  as 
to  give  the  assignee'a  right  to  sue  upon  it  in  his  own  name  as  for  a  breach  of 
contract. 

THIS  was  a  reference  by  the  First  Munsif  of  Mozufferpore  exercising 
Small  Cause  Court  powers,  and  arose  out  of  a  suit  for  damages  for  breach 
of  contract. 

The  plaintiff,  George  Toomey,  who  was  the  owner  of  the  Kanti 
Indigo  Concern,  brought  a  suit  against  the  defendant  Rama  Sahi  for 
damages,  on  account  of  his  alleged  failure  to  cultivate  indigo  for  that 
concern  in  the  years  1 293,  1294,  and  1925  Fasli,  in  accordance  with  the 
terms  of  an  agreement,  dated  the  13th  December  1882,  and  executed  by 
him  (the  defendant)  in  favour  of  Baboos  Mathura  Das  and  Hanuman  Das, 
who  had  assigned  the  agreement  to  the  plaintiff. 

At  the  time  when  Baboos  Mathura  Das  and  Hanuman  Das  established 
a  rival  factory,  called  the  Mirzapore  Indigo  concern,  there  [117]  was 
a  dispute  between  them  and  the  owner  of  the  Kanti  Concern,  the  plaintiff. 
This  dispute  was  shortly  after  settled,  and  the  owners  of  the  rival  factories 
entered  into  an  agreement,  dated  the  4th  March  1886,  whereby  a  certain 
boundary  line  was  fixed,  and  the  proprieties  of  each  of  the  two  factories 
agreed  not  to  have  their  indigo  sown  by  ryots  holding  jotes  outside  the 
boundary  line  so  drawn  on  their  side  of  the  factory.  In  consequence  of 
this  agreement  the  jotes  of  some  of  the  ryots,  who  had  executed  agree- 
ments to  sow  indigo  for  Baboos  Mathura  Das  and  Hanuman  Das,  fell 
within  the  area  over  which  the  Baboos  had  given  up  their  rights  to  have 
indigo  sown  for  themselves ;  and  accordingly  the  Baboos  assigned  the  entire 
benefit  under  the  agreements  executed  by  these  ryots  in  favour  of  the 
Kanti  Concern.  The  defendant  was  one  of  these  ryots  ;  and  the  agreement 
to  sow  indigo  which  he  executed  in  favour  of  the  Baboos,  was  dated  the 

(1)  K.  and  J.  168. 
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1889       13tn   December  1882.     The  plaintiff  sued   the  defendant  on  that   agree- 

JULV  l.      ment   as   the  assignee    of   the    Baboos.     The   defendant   contended   that 

~ —        the    plaintiff  was    not  entitled    to    sue    him    on    his   agreement   of    the 

CIVIL       ^^  £)ecember  1882,  inasmuch  as  he  had  never  agreed  to  cultivate   indigo 

FER'     for  the  assignees  of   Baboos  Mathura    Das  and  Hanuman   Das,  and  there 

ENCE.       Was  no  provision    in  the  agreement   that  the  representatives   or  assignees 

17VTig      of  the    Baboos  should    have   the    right  to   enforce  it.     On    behalf   of  the 

plaintiff  it  was   urged  that,  although  the   term  "  heirs  "  was  not  expressly 

mentioned    in  the  defendant's  agreement,  it  must  nevertheless  be  implied, 

especially   as  s.  45    of   the   Contract   Act   of    1872   provided  for   such  an 

omission ;   and   that   similarly  the    word    "  assignees "  must    be   implied. 

The  Munsif  dismissed   the  suit    with  costs,    contingent  on   the  opinion    of 

the  High  Court  to  which  he  referred  the  following  question  : — 

"  Whether  by  operation  of  law  the  word  assignee  could  be  im- 
ported into  the  agreement  of  the  defendant  dated  the  13th  December 
1882. " 

This  agreement  was  as  follows  : — 

"  I  the  declarant  do  of  my  own  free  will  and  accord  appear  before 
Baboo  Mathura  Das  and  Baboo  Hanuman  Das,  proprietor  of  Mirzapore 
Indigo  Concern  Chakleh  Nye  Pergana  Besorah  give  [118]  in  writing 
this  indigo  engagement  for  cultivation  of  indigo  on  four  bighas  of  first  class 
land  by  a  six  and  half  cubit  measuring  pole  within  the  area  of  mouza 
Beerpore  Tuppeh  Bhatsala  Pergana  Besarah  out  of  my  holding  as  per 
details  at  foot  from  1290  to  1296  (one  thousand  two  hundred  and  ninety- 
six)  Fasli  on  receipt  of  Rs.  16  as  advance  and  validly  declare  as  follows  : 
— In  the  commencement  of  the  month  of  Assin  and  Kartick  I  or  my  heirs 
in  company  with  the  amlah  of  the  concern  shall  on  the  requisition  of  the 
above-named  Babus  get  the  said  (four)  bigahs  out  of  my  holding  as  select- 
ed by  the  almah  of  the  concern  and  the  above  named  Babus  measure  and 
till  plough  and  turn  up  the  same  well  as  may  be  necessary  for  the  term  of 
this  indigo  engagement  :  And  when  the  indigo  land  in  the  said  mouza 
will  be  fit  for  sowing  indigo  the  above-named  Babus  or  their  amlah  shall 
get  it  measured  and  prepared  :  After  the  measurement  and  preparation 
when  the  sowing  season  will  come  in  Falgoon  and  Chait  I  or  my  heirs  shall 
sow  it  taking  indigo  seeds  and  tandi  from  the  concern  :  When  the  indigo 
will  be  fit  for  weeding  I  or  my  heirs  shall  forthwith  weed  re- weed  and 
turn  it  up.  ...  to  the  extent  necessary  according 
to  the  directions  of  the  amlah  of  the  concern  for  the  term  of  this 
indigo  engagement  :  When  the  indigo  will  be  fit  for  reaping  I  or  my  heirs 
shall  in  the  indigo-manufacturing  season  reap  it  and  load  it  on  carts 
according  to  the  directions  of  the  amlah  of  the  concern  :  I  or  my  heirs 
shall  plough  the  land  with  stumps  in  time  and  when  the  indigo  grown 
from  stumps  will  be  fit  for  manufacture  I  or  my  heirs  shall  in  the  season 
of  manufacturing  indigo  grown  from  stumps  reap  and  load  on  carts  the 
same  also:  If  any  portion  of  the  said  indigo  land  is  in  the  judgment 
of  the  amlah  of  the  concern  of  the  above-named  Babus  found  bad  I  (or  my 
heirs)  shall  in  lieu  of  such  bad  land  again  get  measured  some  other 
land  in  my  holding  in  the  month  of  Bysack  for  the  future  and  shall  on 
the  land  so  measured  in  BysacV  sow  Bhadbon  crops  only  which  will  be 
reaped  in  Bhadur  :  I  or  my  heirs  shall  not  sow  on  the  land  so  measured 
in  Bhadur  any  rabi  crop  such  as  rahar  bunga  etc.,  the  sowing  of  which  may 
cause  obstacle  to  the  cultivation  of  indigo  from  the  commencement  of  the 
month  of  Assin  :  Should  I  or  my  heirs  do  so  the  amlah  of  the  concern 
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of  the  above-named  Baboos  shall  be  [119]  at  liberty  to  destroy 
such  crop  and  I  or  my  heirs  shall  not  oppose  the  destruction  thereof  nor 
sue  in  the  Courts  Civil  or  Criminal  for  destruction  of  the  same  :  Should  I 
or  my  heirs  sue  in  the  Courts,  Civil  or  Criminal,  such  suit  shall  under  the 
terms  of  this  indigo  engagement  be  inadmissible  and  invalid  :  As  regards 
the  bad  land  that  the  above-named  Baboos  or  their  Amlah  may  of  their 
own  will  and  accord  give  up  on  taking  some  other  land  in  exchange  I 
shall  sow  on  it  any  crop  I  like :  I  shall  take  from  the  above  named 
Baboos  value  of  the  indigo  at  Rs.  12  per  bigah  year  by  year  for  the  term 
of  this  indigo  engagement :  As  regards  the  sum  of  Rs.  16  now  taken  as 
advance  I  shall  at  the  end  of  the  year  1296  Fasli  which  is  the  last  year  of 
the  term  of  this  indigo  engagement  set-off  this  sum  against  the  value  of 
the  indigo  of  that  year  and  take  the  remaining  value  due  to  me  according  to 
account:  I  shall  take  advance  on  the  1st  Assin  make  weeding  in  Bysack 
and  take  value  in  full  in  Bhadur  every  year  during  the  terms  of  this  indigo 
engagement :  If  I  or  my  heirs  depart  from  the  conditions  of  this  indigo 
engagement  directly  or  indirectly  or  in  any  way  neglect  to  cultivate  or  do 
not  cultivate  indigo  I  or  they  shall  pay  to  the  above-named  Baboos 
damages  for  the  same  at  Company's  Rs.  20  per  bigah  from  my  or  their 
person  and  property  and  shall  raise  no  plea  or  objection.  To  this  purport 

I  give  in  writing  these  few  words  in  the    shape  of  an  indigo  engagement 
for  a  term  of  seven  years  to  come  to  use  when  required. " 

Mr.  Evans,  and  Mr.  O'Kinealy  (instructed  by  Mr.  G.  B.  McNair),  for 
the  plaintiff. 

Baboo  Kali  Kishen  Sen,  for  the  defendant. 

The  opinion  of  the  Court  (Picor  and  RAMPINI,  JJ.)  was  as  follows: — 

OPINION. 

This  is  a  reference  made  by  the  first  Munsif  of  Mozufferpore  upon  a 
point  arising  in  a  suit  brought  by  the  owner  of  the  Kanti  Indigo  Concern 
against  the  defendant  for  damages  on  account  of  his  alleged  failure  to 
cultivate  indigo  for  that  concern  in  the  years  1293,  1294  and  1295,  in 
accordance  with  the  terms  of  an  agreement  entered  into  by  him  and  dated 
the  13th  of  December  1882.  The  Munsif  has  referred  to  us  the  question 
[120]  whether  by  operation  of  law  the  word  "  assignees  "  can  be  imported 
into  that  agreement.  The  agreement  was  made  with  Baboos  Mathura  Das 
and  Hanuman  Das,  who  assigned,  or  attempted  to  assign,  it  to  the  plaint- 
iff, and  the  plaintiff  as  such  assignee  now  sues  on  that  agreement. 

The  arguments  of  the  two  learned  Counsel,  who  appeared  before  us 
on  behalf  of  the  plaintiff  went  over  a  very  wide  range.  In  stating  our 
opinion  that  the  conclusion  of  the  Munsif  was  right,  we  shall  limit  our- 
selves to  one  ground  only.  We  do  not  propose  to  deal  with  the  general 
questions  with  regard  to  the  rights  of  persons  to  whom  contracts  of 
various  kinds  are  assigned  in  this  country.  Assuming  for  the  purposes 
of  the  argument  as  a  general  rule  the  assignability  of  contracts  in  this 
country,  and  the  power  of  the  assignees  to  sue  upon  them,  we  do  not 
think  that  in  the  present  case  the  contract  was  one,  which  upon  a  fair 
construction  of  it,  can  be  held  assignable  so  as  to  give  the  assignee  a 
right  to  sue  upon  it. 

This   agreement   is   described    by   the    defendant    Rama   Sahi  as  an 

II  engagement  for  cultivation  of  indigo  on  four  bighas  of  first  class  land  by 
six  and  a  half  cubit  measuring  pole  within    the   area    of    mouza    Beerpore 
Tuppeh    Bhatsala    Pargana    Besarah   out   of  my  holding  as  per  details  at 
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1889       foot   from   1290   to   1296    Fasli  on  receipt  of  Rs.  16  as  advance.  "     It  pro- 

JULY  lj      vides  that  "  in  the  commencement  of  the  month   of   Assin    and    Kartick   I 

~  or    my   heirs   in    company    with    the  amlah   of   the   concern  shall  on  the 

•p"™  requisition  of  the  abovenamed  Baboos  get  the  said  four   bigahs  out  of   my 

ER"      holding    as   selected    by   the   amlah    of   the  concern  and  the  above-named 

"E>       Baboos  measured.  "     When  it  is  fit  for  sowing  indigo  the  Baboos  or  their 

17  c  113.     arnlan    shall    get    it    measured.     "  After    the    measurement   in    Falgoon 

or  Chait  I  or  my  heirs  shall  sow  it  taking  indigo  seeds  and  tandi  from  the 

concern.     When    the    indigo    will    be    fit    for    weeding    I    or    my    heirs 

shall    forthwith    weed,    re-weed,    and    turn    it     up 

to  the  extent  necessary  according  to  the  directions  of  the  amlah 
of  the  concern."  When  the  indigo  is  fit  for  reaping  I  shall  "  reap 
and  load  it  on  carts  according  to  the  directions  of  the  almah 
of  the  concern."  Then  again  "if  any  portion  of  the  said  indigo 
land  is  in  the  judgment  of  the  amlah  of  the  [121]  concern  of  the 
above-named  Baboos  found  bad,  I  or  my  heirs  shall  in  lieu  of  such  bad 
land  again  get  measured  some  other  land  in  my  holding,"  and,  on  the  land 
so  measured  "  sow  Bhadbon  crops  only  which  will  be  reaped  in  Bhadur." 
Then  there  is  a  provision  that  he  is  not  to  sow  on  the  land  measured  any 
crop  which  may  cause  obstacles  to  the  cultivation  of  indigo.  Should  he 
do  so,  "  the  amlah  of  the  concern  of  the  above-named  Baboos  shall  be  at 
liberty  to  destroy  such  crops,  and  I  or  my  heirs  shall  not  oppose  the  de- 
struction." Then  as  to  the  bad  land  which  the  Baboos  or  their  amlah 
give  up  on  taking  other  land  in  exchange,  he  is  to  be  entitled  to  sow  it  as 
he  pleases.  Then  there  is  a  provision  for  payment  of  damages  to  the 
Baboos  in  case  of  his  neglecting  to  cultivate. 

We  think  that  this  contract  is  one  which  may  reasonably  be  viewed  as 
having  been  entered  into  with  reference  to  the  personal  position,  circum- 
stances, and  qualifications  of  the  Baboos  and  their  amlah.  It  makes  the 
Baboos  and  their  amlah  sole  Judges  in  matters  of  great  importance  and  it 
does  seem  to  us  that  it  would  be  an  unreasonable  construction  of  this  agree- 
ment were  we  to  hold  that  it  could  possibly  have  been  in  the  contemplation 
of  the  provision  that  any  persons,  the  servants  of  any  persons,  the  managers 
of  any  concern  to  the  owners  of  which  the  Baboos  may  please  to  assign  this 
contract,  were  to  stand  in  the  place  of  the  Baboos  and  exercise  the  powers 
conferred  by  this  agreement  on  the  Baboos  and  their  amlah.  When 
considerations  connected  with  the  person  with  whom  a  contract  is  made 
form  a  material  element  of  the  contract,  it  may  well  be  that  such  a  contract 
on  that  ground  alone  is  one  which  cannot  be  assigned  without  the  pro- 
misor's consent,  so  as  to  entitle  the  assignee  to  sue  him  on  it. 

We  have  not  before  us  the  question  whether  or  not  the  benefit  of  such 
a  contract  as  this  would  have  passed  to  the  executors  of  the  Baboos, 
supposing  they  had  any.  We  should  perhaps  in  that  case  be  disposed  to 
construe  the  contract  as  one  which,  together  with  the  right  to  sue  on  it,  the 
defendant  might  reasonably  be  supposed  to  have  intended  to  be  passed  to 
the  executors  carrying  on  the  same  concern.  This  of  course  is  but  an 
obiter  dictum,  as  the  question  does  not  arise  in  the  case. 

[122]  We  may,  with  reference  to  the  principle  to  which  wre  have 
just  referred,  that  when  considerations  relating  to  the  person  with  whom 
a  man  is  willing  to  contract,  as  if  personal  relations  between  the  parties, 
or  the  personal  condition  or  qualifications  of  the  promisee,  form  an  ele- 
ment or  may  fairly  be  supposed  to  have  done  so  in  the  entering  into  of 
the  contract,  mention  a  passage  in  Vice-Chancellor  Wood's  judgment  in 
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the  case  of  Stevens  v.  Benning  (1),  at  pp.  175-6.  In  this  case  we  limit 
ourselves  to  the  proposition  that  this  contract  cannot  be  construed  as  one 
which  was  entered  into  save  with  reference  to  the  person,  qualifications, 
status,  and  position  of  the  Baboos  of  the  concern  of  which  they  had  charge. 
Therefore,  we  hold  that  neither  by  importation  into  the  agreement,  nor  by 
any  equitable  principle,  is  the  plaintiff  entitled  to  sue  in  this  case  in  his 
own  name  as  for  a  breach  of  contract. 

c.  D.   P. 


17  C.  122  (P.C.)  =  16  I.A.  166  =  13  Ind.  Jur.  289  =  5  Sar.  P.C.J.  379. 
PRIVY  COUNCIL. 

PRESENT  : 

Lord  Hobhouse,  Lord  Macnaghten  and  Sir  R.  Couch. 
[On  appeal  from  the  High  Court   it  Calautta.] 


TARACHURN  CHATTERJI  (Defendant)  v.  SURASHCHUNDER 
MUKERJI  AND  OTHEBS  (Plaintiffs'). 

[27th  and  29th  March  and  14th  May,  1889.] 

Hindu  law — Will — Construction  of  will  of  Hindu  testator — Power  to  adopt  confer' 
red  on  testator's  widow  ended  on  estate  vesting  in  his  son  s  widow — Gift  of 
beneficial  interest. 

On  a  claim  by  the  children  of  the  testator's  daughter,  as  against  his  brother's 
son,  held  that  the  testator's  direction  to  his  executor  (who  was  his  elder 
brother),  to  make  over  whatever  remained  of  his  estate,  after  payment  of  debts, 
to  his,  the  testator's  son  ("  when  he  comes  of  age  ")  had  the  effect  of  a  gift  to 
that  son  operating  at  that  time,  and  that  the  words  in  the  will,  "  if  my  minor  son 
dies,"  meant,  in  order  to  be  consistent  with  the  above,  "  dies  before  attaining 
full  age." 

On  the  death  of  the  testator's  son,  after  attaining  full  age  and  leaving  a  widow, 
the  testator's  widow,  although  empowered  by  the  will  to  adopt  if  the  testator's 
son  should  die  without  son  or  daughter  (which  he  did),  could  not  exercise  this 
power  after  the  estate  had,  consequently  upon  the  son's  death,  vested  in  his 
widow  for  her  widow's  estate. 

[123]   Thayammal  v.  Venkatarama  Aiyan  (2)  referred  to  and  followed. 

The  testator's  son,  having  succeeded  to  the  estate  under  the  above  provisions, 
himself  made  his  will,  whereby  he  directed  that  "his  cousin  brother"  (the 
defendant  above  mentioned),  on  attaining  full  age,  "  becoming  dakhilkar  of  my 
share  as  well  as  the  shares  of  my  elder  uncle,"  should  mainthin  his,  the  testa- 
tor's mother  and  widow. 

Held,  that  this  was  not  an  absolute  gift  of  the  beneficial  interest,  and  that  the 
claim  of  the  children  of  the  daughter  of  the  parent  testator  was  valid. 

[F,,  32  C.  861  (868)  =  1  C.L.J.  270;  33  C.  1306=4  C.LJ.  357=11    C.W.N.    12;    R.,   14 
B.  463  (468)  ;  23  B.  327.] 

APPEAL  from  a  decree  (7th  March  1886)  of  the  High  Court,  which 
reversed  a  decree  (10th  September  1884)  of  the  Second  Subordinate  Judge 
of  the  District  of  the  24-pergunnahs. 

The  present  questions  related  to  the  construction  of  two  wills.  The 
suit  was  for  a  declaration  that  the  plaintiffs,  minors  suing  by  their  mother, 
were  entitled  as  heirs  to  the  whole  estate  of  the  late  Kalichurn  Chatterji, 
only  son  of  the  late  Madhub  Chunder,  whose  daughter,  Thakomoni,  having 
been  married  to  one  Jogesh  Chunder  Mukerjee,  was  the  mother  who  now 
sued  on  behalf  of  her  children.  Madhub  Chunder  died  in  1845,  having 
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1889       been    joint   with    his   elder    brother,    Anund    Chunder,    who  died  in  1850, 
MAY  14.    leaving  a  son,  the  defendant  Tarachurn  and  a    widow    Pearimoni,    also   a 

defendant.     Madhub    Chunder    by    his    will,    of   which    is   elder    brother 

FRIVY       Anund    Chunder    was   appointed    executor,  gave  a  half  share  in  his  estate, 

COUNCIL.    jn  case  hjs  son  Kalichurn  should  die  a    minor   and    without   issue,    to   the 

I7~c""l22     son    °^  ^ls  Daughter,  if   she  should  have  one  ;  and  the  other  half  to  Anund 

(P.C.)  =      Chunder's  son  Tarachurn.    He  also  gave  to  his  widow  a  power  of  adoption 

16  I.A.  166=  to  be  exercised  in  events  which  however  did  not  occur. 

13  Ind.  Jur.  At   an   earlier   stage    it   was   determined,  and  was  not  now  disputed, 

s     PCJ     that  Tarachurn  was  born  before    the   death   of   Madhub   Chunder.     Kali- 

379t  *1'    churn   attained    full   age    in    1850,    when  he,  along  with  his  uncle's  widow 

Pearimoni,  took  the   management   of    the    family    property.     Three   years 

later,   in    1854,    he   died    without   issue    but  leaving  a  widow  Matangini,  a 

minor.     He  had  made  a  will,  dated  14th  December  1853,    providing   as    to 

Tarachurn's    becoming   dakhilkar,    and  directing  the  adoption  of  one  of  the 

sons  of  the  latter,  in  certain  circumstances,  by  Matangini  ;  which  provision 

occasioned  some  of  the  doubts  in  the  construction  of  the  document. 

[124]  Both  the  wills  appear  in  their  Lordships'  judgment.1 

The    plaintiffs'   case  was   that    they  were  entitled  to  their  shares  upon 

a  partition  by  right  of  inheritance.     Tarachurn,  in  his  defence,  relied  upon 

the    wills  as   negativing   the  claim.     He  also  set  up  a  surrender  to  himself 

by  Kalichurn's  widow  of  her    estate    and    adverse    possession    beyond    the 

period  of  limitation. 

The  Second  Subordinate  Judge  held  that,  under  the  will  of  Kalichurn, 
the  defendant  had  a  life  estate  in  his  property,  and  that  the  plaintiffs' 
title  would  not  accrue  till  his  death. 

On  the  plaintiffs'  appeal  to  the  High  Court,  a  Divisional  Bench 
(Prinsep  and  Trevelyan,  JJ.)  reversed  this  decision,  being  of  opinion  that 
the  plaintiffs'  title  as  heir  was  not  affected  by  anything  in  the  will  either 
of  Madhub  or  of  Kalichurn,  or  by  surrender  or  by  adverse  possession. 

That  part  of  the  judgment,  which  bears  upon  the  only  questions  to  be 
disposed  of  on  this  appeal,  was  as  follows  : — 

"  Madhub's  will  may  be  shortly  described  in  the  following  terms  : — 
After  appointing  his  .elder  brother  Anund  to  be  his  executor,  and  making 
provision  for  payment  of  his  debts  and  certain  expenses  connected  with 
his  family,  it  provides  that  his  widow  should  receive  a  certain  sum  as 
maintenance.  Anund  was  appointed  to  manage  the  estate  as  heretofore, 
until  the  testator's  minor  son  Kalichurn  attained  majority,  when  Anund 
is  directed  to  account  to  him.  Permission  to  his  widow  to  adopt  with 
the  consent  of  Anund  is  given,  if  Kalichurn  should  die  without  issue.  In 
the  event  of  Kalichurn  dying,  it  is  provided  that  if  Thakomoni,  his  daugh- 
ter, should  be  married  and  give  birth  to  a  son,  then  on  that  son  attaining 
majority,  he  should  receive  one-half  of  the  testator's  estate,  the  other  half 
going  to  Animd's  son  and  in  the  event  of  her  dying  without  a  son,  she 
would  receive  maintenance." 

In  regard  to  the  will  of  Kalichurn,  the  Judges  expressed  the  following 
opinion  : — 

On  Tarachurn  attaining  majority,  it  was  further  provided  that  he 
should  become  dakhilkar  of  the  entire  estate,  including  both  his  own  and 
Kalichurn's  share.  The  testator's  widow  is  directed  to  adopt  a  son  of 
Tarachurn,  or,  in  the  event  of  Tarachurn  having  no  son,  to  adopt  a  suitable 
person.  The  testator's  wish  is  expressed  that  the  property  should  remain 
joint  ;  that  his  widow  should  [123]  live  with  the  family  ;  and  that,  if  there 
should  be  any  disagreement  and  she  should  live  in  her  own  father's 
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house,  she  should  receive  maintenance.     In  the  event  of  her  not  making        1889 
an  adoption,  it  is  provided  that  she  should  have  no  concern  with,  or  right     MAY  14. 
to,  the  goods  and  properties  ;  but  inasmuch  as  no  term  is  specified  within      p    \ 
which  she  was    to  adopt,  this  stipulation  would  have  no  effect  until  she    ~ 
became    physically  incapable  of  adopting.     There  is  nothing  in  the  will  to 
show   any  intention   on    the  part  of  the  testator  to  disinherit  his  widow.      ^  c.  122 
The  only  portion  of  the  will  bearing  in  that  direction,  as  has  been  already      (P.C.)  = 
pointed  out,  relates  to  her  receiving  maintenance  in  a  certain  sum  in  the  16  I-A.  166 
event  of  her  finding  it  necessary  to  leave  the  family  house  and  reside  with  13™g^_gUr' 
her    father,    and    on    her  failure  to  adopt,  which,  for  reasons  stated,  is    gar<  p.c.j. 
inoperative.  379. 

"  The  object  of  the  testator  in  giving  her  maintenance  only  in  the  event 
of  her  leaving  his  house,  was  not  to  disinherit  her  but  to  ensure  that  the 
property  should  remain  joint. 

"  The  will  declares  that  '  he  who  will  be  heir  for  the  time  being  will 
jointly  continue  in  possession  of  all  the  aforesaid  properties  with  his  co- 
sharers.'  Looking  at  the  general  scheme  of  the  will,  we  think  that  the 
widow  would  be  included  in  the  term  «  heir  for  the  time  being.' 

"  In  our  opinion,  therefore,  on  the  death  of  Kalichurn,  his  minor  widow 
became  entitled  to  his  estate,  which  was  to  be  under  the* management,  first, 
of  his  step-mother  Srimati  Debi,  and  then  on  his  attaining  majority,  of  the 
senior  male  member  Kalichurn  ;  that  a  son  was  to  be  adopted,  but  that 
no  provision  was  made  for  the  inheritance  in  the  event  of  failure  to  make 
this  adoption." 

Tarachurn  appealed  to  Her  Majesty  in  Council. 

Mr.  T.  H.  Cowie,  Q.C.,  and  Mr.  R.  V.  Doyne,  for  the  appellant, 
argued  that  he  took  an  estate  for  his  own  benefit  in  Kalichurn's  half  of 
the  joint  family  property,  liable  only  to  be  defeated  in  case  of  an  adoption 
by  Matangini,  in  accordance  with  the  power  given  to  her  by  her  husband's 
will.  The  appellant  did  not  take  as  a  mere  trustee  for  her  and  the  heirs 
of  Kalichurn.  He  was,  in  the  event  that  had  occurred,  entitled  to  one-half 
of  Madhub  Chunder's  estate,  under  his  will,  and  that  this  was  so,  was 
confirmed  by  the  will  of  Kalichurn  and  the  expressions  used  in  it. 

[126]  Mr.  J.  D.  Mayne,  for  the  respondents,  argued  that  the  High 
Court  had  correctly  construed  the  wills  of  Madhub  Chunder  and  Kalichurn. 

Mr.  T.  H.  Cowie,  Q.C.,  replied,  claiming  in  the  end  that  the  High 
Court  ought  not  to  have  made  Tarachurn  liable  for  the  costs  of  the 
suit. 

JUDGMENT. 

Afterwards  on  14th  May,  their  Lordships'  judgment  was  delivered  by 
SIR  R.  COUCH. — The  appellant  (one  of  the  defendants  in  the  suit)  is 
the  son  of  Anund  Chunder,  who  died  in  1850.  The  respondents  (the 
plaintiffs  in  the  suit)  are  the  grandsons  of  Madhub  Chunder,  the  brother  of 
Anund.  He  died  on  the  14th  October  1845.  Madhub  Chunder  had  a  son, 
Kalichurn,  who  died  on  the  23rd  October  1853,  after  attaining  majority, 
and  a  daughter,  Thakomoni,  the  mother  of  the  respondents.  Kalichurn 
left  a  widow,  Matangini,  who  died  on  the  21st  December  1879.  The 
property  in  suit  is  the  share  of  Madhub  in  the  joint  property  of  himself 
and  Anund,  and  the  respondents  are  entitled  to  it  by  inheritance  if  it  is 
not  disposed  of  by  the  will  of  Madhub,  which  was  made  shortly  before  his 
death,  or  by  the  will  of  Kalichurn,  by  virtue  of  one  or  the  other  of  which  the 
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appellant  claimed  to  be  entitled  to  the  property.  It  was  not  disputed  that 
the  will  of  Kalichurn  was  genuine,  and  Madhub's  was  found  to  be  so  by 
both  the  lower  Courts.  The  only  questions  in  this  appeal  are  the  con- 
structions  of  these  wills. 

The  will  of  Madhub  addressed  to  his  brother  Anund,  after  stating 
that  he  had  a  half  share  in  their  joint  property,  and  giving  directions  for 
t^ie  Pavment  °f  debts  and  the  maintenance  of  his  wife  and  son  and 
Daughter,  and  the  education  of  the  son  and  other  matters,  says  :  "  God 
forbid,  but  if  my  minor  son  should  die  and  my  daughter  should  get  mar- 
ried  and  a  grandson  be  born,  then  on  the  said  grandson's  attaining  majority 
yOU  wjn  gjye  him  half  of  my  share,  whatever  it  may  be,  and  give  half 
to  your  son  :  God  forbid,  but  if  she  having  no  son  becomes  a  widow, 
then  you  will  pay  her  Rs.  4  a  month  for  maintenanee.  You  shall  per- 
form the  Sharodia  (Durga)  puja,  srads  of  parents  and  others  and  pay 
perquisites  and  presents  to  the  spiritual  guide  and  family  [127]  priest 
according  to  the  circumstances  and  your  sense  :  God  forbid,  if  you  die 
before  my  son  and  daughter  attain  majority,  then  you  may  appoint 
attorney  whomsoever  you  may  think  fit.  You  shall  account  for  and 
make  over  whatever  remains  of  the  estate  after  payment  of  debts  to  my 
son  when  he  comes  of  age.  If  you  be  of  opinion  that  my  half  share 
should  be  sold  and  Company's  papers  should  be  purchased  (with  the  pro- 
ceeds) you  may  sell  it  for  its  proper  value.  Further,  if  my  only  son  dies 
before  he  gets  children,  my  wife  may,  with  your  consent,  adopt  a  son." 
It  has  been  found  by  the  High  Court,  and  is  not  now  disputed,  that 
Tarachurn  was  born  before  the  date  of  this  will. 

The  direction  to  make  over  the  estate  to  the  son  when  he  comes  of 
age  has  the  effect  of  a  gift  to  him  to  take  effect  at  that  time,  and  the 
words,  "  If  my  minor  son  dies,  "  in  order  to  be  consistent  with  that,  must 
mean  dies  during  minority.  On  the  son's  death  after  coming  of  age 
leaving  Matangini,  his  widow,  Madhub  Chunder's  wife  would  not  have 
power  to  adopt  a  son,  the  estate  of  Kalichurn  having  become  vested  in 
his  widow.  —  Thayammal  v.  Venkatavama  Aiyan  (1). 

The  will  of  Kalichurn  is  now  to  be  considered,  as,  if  the  appellant  has 
any  title  to  the  property,  it  must  be  under  that.  In  the  official  transla- 
tion of  it  in  the  Record  of  proceedings  it  is  said  in  several  places  to  be 
torn  and  illegible,  and  it  was  agreed  before  their  Lordships  that  the  state- 
ment of  it  in  the  judgment  of  the  Subordinate  Judge  should  be  taken  as 
correct.  This  is  as  follows  (the  figures  1,  2,  &c.,  being  inserted  by  the 
Judge)  :— 

"  The  testator  after  describing  the  properties  standing  Swanami  and 
benami  and  in  possession  and  out  of  it,  and  stating  that  his  father,  Mad- 
hub,  and  Madhub's  elder  brother,  Annud,  had  jointly  acquired  them  with 
their  own  earnings,  and  were  in  joint  possession  and  enjoyment  (dakkal 
voge)  thereof,  and  were  performing  the  ceremonies  and  maintaining  the 
family  with  the  profits  and  their  own  earnings,  says  in  the  will  :  '  As  my 
younger  uncle  died,  leaving  no  issue  or  widow,  in  1248,  during  the  lifetime 
of  my  father  and  the  elder  uncle,  they  remained  in  possession  (or  were  pos- 
sessors, dakhilkavs)  of  all  the  estate.  In  the  meantime,  though  the  influence 
of  evil  stars,  they  became  heavily  involved  in  debts,  and  before  they  were 
all  paid  off,  my  father  died  in  Assin  1252.  I  was  then  a  minor,  and  my  mother 

(1)     14  I.  A.  67  =  10  M.  205. 
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[128]  Stimati   Deli,  was  my   guardian  in   law  Courts  under   the   guidance  of        1889 
my  elder  uncle,  who  (with  his  own   earnings   and    profits  of  the  estate,  per-     MAY  14. 
formed  the  ceremonies  and  maintained    the  family,  myself  and  my  mother, 
as  before,  and  paid  off  a  large  proportion  of  the  debts)  died  in  Srabun  1257,     _^RIVY 
leaving  his  minor  son,    Tarachurn    Chatterji,  and  my   aunt,  his  widow,  as 
his  heirs.     The  said  aunt,  through    evil    advice  of  bad  men,  being  about  to     ^i  Q  122 
divide   the    properties,  I,    on  attaining  my   majority  in  1257,    made   state-      (P.C.)  = 
ments  in  some  Courts  with  regards  to  some  of  the  properties  as  if  they  were  16  I.A.  166= 
my  father's  self-acquired  and  exclusive    properties,  with  a  view  to  prevent  13««qliur> 
the  threatened  division  (or   partition),  and,   taking    upon    myself   the   pay-    Sar  p~c  j 
ment  of   debts  due  to  some  of  the  creditors,  made  arrangements  with  them        379' 
and  am  gradually  paying  them  off.    But,  in  fact,  maintaining  those  proper- 
ties,  debts,   and    dues  still  joint,  I  am  in  joint  possession  (dakhilkar)  of  the 
whole  estate  in  conjunction  with  my  said  aunt,  and  am  performing  the 
ceremonies  and  maintaining  the  family.     But  I  am  so  seriously  ill  now 
that  my  life  is  despaired  of,  and  man  is  mortal  and  life  is  uncertain.     I 
therefore  deem  it  proper  to  make  a  will  of  the  properties  that    will   fall    to 
my   share.  .  jSo.  laying  down  these  rules  I  make  my  will,  that  (as)  ere  this 
my  mother  was  my  guardian  according  to  the  anumati-patra  of  my   mother 
and  my  elder  uncle's  consent,  (1)  I  appoint  my'mother  (step)  the  executrix 
of   my   said   whole  estate.     So  long  as  my  cousin  brother  Tarachurn  does 
not  attain  majority,  my  mother,  in  conjunction  with  my  aunts,  shall  main- 
tain and  protect  my  minor  wife,  Matangini  Debi,  and  perform  the  ceremonies 
and  maintain  the  family  as  before,  pay   off   the   creditors'   debts,    conduct 
the   law  suits   already  pending  in  Courts  or  to  be  instituted  hereafter,  file 
documents,  pay  debts  howsoever  incurred,  take  back  documents  and  realize 
dues.  (2)  Afterwards  on  attaining  majority,  my  cousin  brother,  Tarachurn, 
becoming  possessor  (dahhilkar)  of  my  share  as  well  as  the  share  of  my  elder 
uncle,  shall  maintain  my  mother  and  wife.     (3)  Further,    I,  being  the  only 
son  of  my  father,   it  is  provided   in   his   said    anumati-patra   that   if  I   die 
before   the   birth    of  any   issue,    my    mother   shall   adopt    a   son   according    to 
Shastras.     If  my  mother  does  adopt  a  son,  well   and   good  ;    otherwise   on 
attaining  majority  my  wife  shall  adopt  one  of  Tarachurn's  sons,  and  shall 
pass  her  time  (life)  under  the  kurtaship    (management  and    protection)    of 
Tarachurn.     God  forbid,  if  Tarachurn  does  not  get  issue,    then    she    may 
adopt  a  son  of  somebody  else  fit  for  the  purpose.      (4)    When   the   ijmali 
properties  have  not    hitherto    been    partitioned,   they   shall    remain   joint. 
(5)  And  save  and  except  turuf  Belpukhuria  chuk  lands  purchased  in  auction,  • 

nobody  shall  have  power  to  dispose  of  any  other  property  by  mortgage, 
gift,  or  sale.  (6)  The  heir  for  the  time  being  shall  remain  in  possession 
(dakhilkar)  of  the  aforesaid  whole  estate  jointly  with  the  co-sharer  and 
perform  the  ceremonies  and  maintain  the  family,  take  proper  notice  of  my 
sister  and  cousin  sister,  and  my  wife  shall  accept  muntra  (spiritual  or 
religious  initiation)  according  to.  the  kulachar  (family  custom)  from  my 
[129]  spiritual  guide,  or  whomsoever  may  be  living  of  the  family  of  my 
guru,  and  shall  live  in  my  house.  (7)  My  mother  and  others  shall  cause 
her  to  perform  the  proper  religious  ceremonies.  (8)  If  there  be  disagree- 
ment in  any  respect  and  she  lives  in  her  father's  house,  she  shall  get 
Rs.  10  per  month  for  her  maintenance  from  my  mother  and  others.  (9)  If 
she  does  not  adopt  a  son  in  the  manner  heretobefore  provided  for,  there 
shall  remain  (or  be)  no  concern  (elaka)  with  and  right  (sattwa)  to  the  estate 
and  things,  &c.,  on  the  part  of  my  wife.  (10)  My  clothes  and  raiments  are 
left  in  the  care  of  my  mother  and  aunt.  Tarachurn  shall  get  them 
(paibek)  when  he  comes  of  age.  (11)  Except  those  (clothes  and  raiments) 
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1889       the  */»»0#  metal  plates  and  utensils  and  those  used  for  puja  and  the   whole 
MAY  14.      of    the   immoveable   and   moveable  estate  are  left  ijmali.     (12)  My  mother 
and   aunt  may  sell  the  said    Belpukhuria   chuck    lands  ....     to  pay 
FRIVV       off  debts  or  to  purchase  other  properties  nearer  home.'     .     .     ." 

"IL'  In    the   lower  Courts   much   stress    appears  to  have  been  laid  on  the 

17  C.  122     word  dakhilkar,  which  it  was  contended  applied  to   one    holding    by    virtue 
(P.C.)=      °f  his   °wn    title,    and    not  to   a    possession  held  on  behalf  of  another  as 
16  I.  A.  166=  an  executor  or  trustee.     The  ordinary  meaning  of  the  word  is  "occupant," 
13  nRq'_Jur*    kut  tne  testator  where  he   says    he    is   in   joint    possession   of   the    whole 
Sar  P  C  J     estate    in   conjunction    with    his   aunt,  and  where  (at  No.  6)  he  says  "  the 
379.  '       heir  f°r  the  time    being  shall  remain  in  possession  of  the   aforesaid    whole 
estate    jointly    with    the    co-sharer    and    perform    the    ceremonies   and 
maintain  the  family,    appears  to  give   it   a  large    meaning.     In   order    to^ 
see    what   it   means   in   the  sentence,   "  Afterwards  on  attaining  majority 
my   cousin   brother,   Tarachurn,    becoming    possessor    (dakhilkar)    of   my 
share  as  well  as  the  share  of  my  elder  uncle,    shall    maintain    my    mother 
and  wife,"  the  context  must  be  looked  at.     These  are  the  only  words  that 
can  operate  as  a  gift  to  Tarachurn.     The   testator   begins    by    appointing 
his   step-mother   executrix,   meaning   manager   of  his  estate.     So  long  as 
Tarachurn  does  not   attain    majority,    she    is   to   manage   in   conjunction 
with   his   aunt.     On  attaining  majority,  Tarachurn  is  to  become  possessor 
of  the  share,  whether  in  the  same  capacity   as    the   step-mother    or   other- 
wise  is   doubtful,    but    what  follows  assists  in  discovering  the  intention  of 
the  testator.     He  alludes  to  the  provision    in  his  father's  will  that  if  he 
dies  without  issue,  his  mother    should   adopt   a   son,    who   apparently,    he 
thinks,  should  take  the  estate  ;   and  he  says  that  if  his  mother  does  not 
adopt  a  son,  his  wife  shall  adopt  one  of  Tarachurn's  sons,  and  if  Tarachurn 
[130]    has   no   sons,   she  may  adopt  the  son  of  somebody  else.     That  he 
wished  an  adoption  to  be  made  is  apparent  from  the  direction  (9)  that  if 
his  wife  did  not  adopt   a   son    she    was   to   have    no   concern    with,   and 
right  "  to,  the  estate  and  things,  &c.,  "  and  the  words  at  (6),    "  the  heir  for 
the  time  being  shall  remain  in  possession,"   seem   to    be  intended  to  refer 
to  an  adopted  son  rather  than  to  Tarachurn.      If   the    intention    was   that 
Tarachurn  on  attaining  majority  was  to  take  the  estate  for  his  own  benefit, 
it  would  be  giving  him  a  direct  interest  to    prevent   the    wife    making    an 
adoption,  which  he  might  do  by  refusing  to  go  one  of  his  sons,    and    thus 
defeat  that  intention.     It  is  more  reasonable  to  suppose  that  the  intention 
was  to  benefit  the  family  of  Anund  by  obliging  the  wife  to  adopt  a  son  of 
Tarachurn,  than  by  giving   the   estate   absolutely   to  Tarachurn   on    his 
attaining   majority.     Their    Lordships   are   of   opinion    that   the    proper 
construction  of  the  will  is,  that  it    provided   for    the    management   of   the 
property  on  the  death  of   Kalichurn,   and   gave   power    to   his    widow   to 
adopt,     under     certain     limitations  ;     that,      on    his    death,    his    widow 
Matangini  became  entitled  to  his  estate,  and    on    her    death   the    plaintiffs 
became  entitled.     This  was  the  opinion  of  the  High  Court,  which  made  a 
decree  accordingly,  reversing    the  decree  of  the  first  Court.  That  Court  had 
ordered  the  costs   of   Tarachurn    and    another    defendant,    Ram    Krishen 
Nusker,  to  be  paid  out  of  the  estate   of   Kalichurn,    but   the    High    Court 
ordered  those  defendants  to  pay  the  plaintiffs'  costs  in  the   High  Court  and 
also  in  the  first  Court,  and  the  other  defendants  to  bear  their  own  costs  in 
all  Courts.  Their  Lordships  think  that  the  costs  of  all  parties  in  the  appeals 
to  the  High  Court  and  in  the  first  Court  should  be  paid  out  of  the  estate  of 
Kalichurn,  and  they  will  humbly  advise  Her  Majesty  to  vary  the  decree  of 
the  High  Court  accordingly,  and  in  all  other    respects   to   affirm   it.     This 
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variation  ought    not  to  make  any  difference  in  the   order  as   to  the  costs  of  J889 

this  appeal,  and  the  appellant  will  pay  the  costs  of  it.  MAY  14. 

Appeal  dismissed.  PRIVY 

Solicitors  for  the  appellant :   Messrs.  Barrow  dy  Rogers.  COUNCIL. 

Solicitors  for  the  respondents  :   Messrs.  T.  L.  Wilson  &•  Co.  17  G.  122 

C.    B. 


16  I.A.  166= 

13  Ind.  Jur. 

289  =  5 

17  C.  131  (P.O.)  =  16  I.A.  152  =  13  Ind.  Jur,  251  =  5  Sar.  P.C.J.  408.  Sarj7Pg'C'J< 

[131]  PRIVY  COUNCIL. 

PRESENT  : 

Lord  Hobhouse,  Lord  Macnaghtcn  and  Sir  Richard  Couch. 
[On  appeal  from  the  High  Court  at  Calcutta.] 


TILUKHDARI  SINCH  AND  OTHERS  (Plaintiffs')  v.  CHULHAN 
MAHTON  (Defendant).      [10th  April,  1889.] 

Abwabs,  Meaning  of — Long  period  of  payment  of  abwabs — Effect  of  ss.  54,  55  and  61 
of  Regulation  VIII  of  1793. 

Payments  over  and  above  rent,  and  described  as  abwabs  in  the  zemindari 
accounts,  for  waicb,  as  abwabs,  the  tenant  was  sued,  were  held  to  be  rightly 
treated  as  abwabs,  and  not  as  forming  part  of  the  rent  fixed.  They  were  held 
not  to  be  recoverable  from  the  tenant,  although  they  had  been  paid  for  a  period 
of  unknown  length  and  according  to  a  long  standing  practice,  not  having  been' 
if  payable  at  the  time  of  the  permanent  settlement,  consolidated  with  the  rent, 
as  they  should  have  been  if  then  payable,  under  s.  54  of  Regulation  VIII  of  1793, 
Not  having  been  so  consolidated,  they  could  not  be  recovered  under  s.  61.  If  not 
payable  at  the  time  of  the  permanent  settlement,  they  came  under  the  term  of 
new  abwabs,  and  in  that  case  were  illegal  under  s.  55. 

[F.,  17  C.  726  (F.B.);  R..40C.  807=16  C.L.J.  296  (300)  =  17  Ind.   Cas.    177    (179);    15 
Ind.  Cas.  837  (838)  ;  D.,  22  C.  680  ;  18  C  L.J.  83  (86)  =  19  Ind.  Cas.  701.] 

APPEAL  from  a  decree  (19th  January  1885)  (1)  of  the  High  Court, 
reversing  on  second  appeal  a  decree  (21st  March  1883)  of  the  Judge  of 
the  Gaya  District,  and  restoring  a  decree  (30th  June  1884)  of  the  Subordi- 
nate Judge  of  that  District. 

The  question  raised  on  this  appeal  was  whether  the  appellants  were 
entitled  to  recover,  as  landlords,  from  the  respondents  as  tenants,  sum 
entered  in  the  zemindari  papers,  as  customary  abwabs,  and  paid  for  a 
long  period.  The  suit  out  of  which  this  appeal  arose  was  brought  by  the 
appellants,  thikadars  of  mouzas  in  the  Gaya  District,  to  recover  from  a 
ryot  holding  under  them,  Rs.  1,105,  arrears  of  rent,  both  nakdi  (or  cash) 
and  bhaoli  (in  kind),  for  the  years  1286  to"  1288  (Bengali),  together  with 
customary  abwabs  alleged  to  have  been  paid  from  time  immemorial. 
The  defendant  admitted  holding  land  under  the  plaintiffs,  some  at  nakdi, 
other  at  bhaoli,  rent ;  and  also  admitted  that  one  anna,  "  hajjatana,"  and 
three  pice  for  "  batta  company  "  were  payable  by  him.  It  was  also  found 
by  both  the  Courts  in  the  district  that  a  sum  was  payable  for  road  cess. 
Other  items  claimed  as  abwabs,  other  than  the  Assul  rent,  were  denied 
by  the  defendant.  They  are  set  forth  in  a  list  printed  in  the  report  of 
[132]  the  reference  of  this  case  by  a  Division  Bench  to  a  Full  Bench  at 
p.  176,  I.  L.  R.,  11  Calc.,  amounting  to  fourteen  items  in  all ;  comprising, 


(i)  11  C.  175. 
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1889       among   other  things,   contributions   for  the  pay   of    watchman  and    other 

APRIL  10.    village  servants  ,  also  dak  cess,  &c. 
_r~~  The   Subordinate   Judge   of   the   Gaya    District,    Babu   Dwarkanath 

_  Mitter,  held  that  these    items  could    not  be    decreed   under  the   law.     He 

^IU    referred  to  s.  11  of  the  Rent  Law  (Bengal  Act  VIII  of  1869)  and  to  s.54  of 

17 G.  131      Regulation    VIII    of  1793   (1).     For  the   rent,  both   as   regards  the   cash 

(P.C.)=      and  the    quantity  of  produce,    he  found    the  claim   proved,   and    decreed 

16  LA.  152=  it,  together    with  the  items   of   nbwabs  admitted.     He    stated   in  his  judg- 

132S1=<5UI>'  ment  :  "  The  expediency    of   the  law  is   fully  demonstrated    by  the  facts 

Sar.  P.CJ  °f  ^'s  case<  Here  the  plaintiffs  claim  several  kinds  of  abwabs,  bandh- 
408.  '  wava,  purohi,  nocha,  sidha,  hhurcha,  anJ  mangan.  The  evidence  is 
discrepant  as  to  the  rate  of  each  kind  of  impost,  and  even  the  plaint- 
iffs' gomashta,  whose  business  it  is  to  realize  them,  cannot  state  all 
the  rates.  Add  to  these  the  abwabs  claimed  in  respect  of  the  nakdi- 
jote,  and  the-  'number  becomes  very  large  indeed.  These  abwabs  are 
fees  payable  to  the  village  watchman,  the  putwari,  the  gomashta,  the 
barahill,  the  weighmen,  the  purohit,  and  the  landlord.  These  fees,  which 
are  exacted  over  and  above  the  rent,  have  been  repeatedly  held  by  the 
High  Court  to  be  illegal  and  unrecoverable  through  the  Court,  unless  the 
ryot  has  distinctly  agreed  to  pay  them." 

The  Subordinate  Judge  added  :  "  I  think  it  right  to  add  here  that  the 
plaintiffs  have  attempted  to  show  that,  in  lieu  of  the  abwabs  claimed,  the 
ryots  enjoy  certain  corresponding  advantages  :  an  allowance  of  two 
seers  per  maund  of  grain  is  made  them,  and  [133]  they  get  all  the  straw 
and  chaff.  The  plaintiffs'  pleader  offered  to  give  up  the  claim  for  the 
abwabs  if  the  defendant  agreed  to  give  half  of  the  straw  and  chaff.  This 
was,  to  my  mind,  a  fair  offer,  but  the  defendant  refused  to  accept  it.  The 
total  of  the  abwabs,  I  am  told,  would,  on  calculation,  come  up  to  two  seers 
two  chittaks  per  maund.  The  landlord,  besides,  has  to  maintain  an  irri- 
gation scheme,  peculiar  to  this  part  of  the  country,  at  his  own  cost." 

Both  parties  appealed  to  the  District  Judge,  who  reversed  the  decision 
as  to  the  abwabs.  Regarding  the  bhaoli  rents,  he  said  :  "  I  may  notice  a 
few  of  the  salient  features  of  this  system.  In  the  first  place,  the  landlord 
does  not  get  a  full  half  share.  The  straw,  chaff,  &c.,  is  appropriated 
entirely  by  the  cultivator.  It  will  be  noticed  that  the  lower  Court  offered 
the  defendant  to  divide  the  whole  produce  equally  between  him  and 
the  landlord,  but  this  offer  was  refused;  and  why?  because  it  has  always 
been  the  custom  for  the  ryot  to  take  the  straw,  &c.  If  so,  the  landlord 
should  surely  be  allowed  to  plead  that  he  is  entitled  to  the  dues 
he  claims,  because  the  ryot  has  always  been  in  the  habit  of  paying  them. 
Again,  the  expenses  connected  with  the  maintenance  of  irrigation  works, 
on  which  depends  the  crop,  fall  on  the  landlords ;  they  also  have  to  de- 
fray the  costs  of  any  litigation  connected  therewith.  The  very  existence 
of  the  crop  in  this  district  depends  on  an  artificial  system  of  irrigation, 
which  has  to  be  kept  up  at  the  landlords'  expense."  He  also  found  that 

(!)  Section  54  of  that  Regulation  enacts :  "The  impositions  upon  the  ryots  under 
the  denomination  of  abwab,  mahtoot  and  other  appellations,  from  their  number  and 
uncertainty  having  become  intricate  to  adjust,  and  a  source  of  oppression  to  the  ryots, 
all  proprietors  of  land  and  dependent  talukdars  shall  raise  the  same  in  concert  with 
the  ryots,  and  consolidate  the  whole  with  the  assul  into  one  specific  sum."  The  end  of 
the  Fasli  year  1198  is  then  fixed  as  the  time  within  which  the  consolidation  was  in  the 
Behar  Districts  to  be  effected. 

Section  55  provides  that:  "  No  actual  proprietor  of  land  or  dependent  talukdar  of 
whatever  description  shall  impose  any  new  abwab,  or  mahtoot,  upon  the  ryots  under 
any  pretence  whatsoever, 
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such  cesses  had,  without  doubt,    been,   from   time   immemorial,    prevalent        1889 
in  the  district.  APRIL  10. 

The  District  Judge    concluded   his   judgment   as    follows  :  —  "  In    the 
present  "case   the   evidence   adduced    establishes  two  facts,  first,  that  these 
dues  have  been  collected  and    paid    from    time   immemorial  ;    second,   that 
having   regard    to   the    peculiarities   of   the  bhaoli  system,  they  are  not  ex-     J7^ji3i 
cessive.     In  the  case   of   Budhua    Qvawan    Mathoon    v.   Juggessur    Doyal     (p.c.)  = 
Singh   (1),   it    was   held    by   the  High  Court  that  certain  payments,  which  16  LA.  152= 
were  not  so  much  in  the  nature  of  cesses  as   of  rent   in   kind,    and   which  ISInd^Jur. 
were  fixed  and  uniform,  and  had  been  paid  by   the  ryot   from    the    begin-       *  ,  pc  j 
ning    according    to    local    custom,    were    not   illegal   cesses  ;    [134]    an^         408. 
so   in    this   case    I    find    that  these  so-called  abwabs  are  not  illegal  cesses, 
and  I  may  here  notice  that  in  many  cases  which  have    been    tried    by   the 
Collector,    the    putvvari    has    succeeded    in    establishing    as    against  the 
zemindar  his  right  to  these  dues  ;  and  I  hold,  therefore    where   the   custom 
is    proved,    that   the   zemindar  is  entitled  to  levy  a  half  share  thereof  from 
his  tenants.     For  the  above  reasons  I  set  aside  that  portion  of  the  decision 
of  the  lower  Court  which  disallows  the  dues  claimed  both  on   the   nakdi  as 
well  as  on  the  bhaoli  tenure." 

The  defendant  then  preferred  a  second  appeal  to  the  High  Court.  A 
Division  Bench  (Sir  R.  Garth,  C.  J.,  and  Beverley,  J.)  doubting  whether, 
under  the  present  Rent  Law,  this  claim  for  abwabs  could  be  enforced,  and 
pointing  out  that  the  authorities  upon  the  point  were  apparently  con- 
flicting,  referred  to  a  Full  Bench  the  question  whether,  assuming  that  the 
abwabs  had,  by  the  custom  of  the  estate  of  which  the  lands  formed 
part,  been  paid  by  the  defendant  and  his  ancestors  for  a  good  many  years, 
they  were  legally  recoverable  by  the  plaintiffs,  although  they  were  not 
actually  proved  to  have  been  paid,  or  to  have  been  payable,  before,  or  at 
the  time  of,  the  permanent  settlement. 

A   Full  Bench  (Sir  R    Garth,  C.  J.,  with  Mitter,  Prinsep,  Tottenham, 
and  Pigot,  JJ.)  answered  the  question  in   the    negative.     Their   judgments  - 
are   printed  at    length   in  the  report  of  the  appeal  at  p.  175  of  I.  L.  R.,  11 
Calc. 

The  judgment  of  the  District  Judge  was  accordingly  reversed,  and 
that  of  the  Subordinate  Judge  restored. 

The  plaintiffs  appealed  to  Her  Majesty  in  Council. 

Mr.  C.  W.  Arathoon,  for  the  appellants,  contended  that  the  ruling  was 
erroneous.  The  liability  of  the  tenant  for  the  abwabs  in  question  was  the 
result  of  the  incidents  and  circumstances  of  the  tenancy  ;  and,  though  not 
expressed  in  the  contract  between  the  parties,  was  plainly  deducible  from 
the  usage  or  custom  with  reference  to  which  the  contract  was 
made.  The  evidence  established  that  abwabs  were  prevalent  in 
the  district,  and  were  paid  according  to  custom  established  from  time  im- 
memorial. A  distinction  must  be  drawn  between  legal  and  illegal 
cases.  Those  which  had  been  collected  for  a  long  period,  extending 
back  presumably,  to  the  premanent  settlement  [135]  were  not  illegal, 
nor  had  any  enactment  prohibited  their  recovery  by  the  landlord.  On 
the  contrary,  under  Regulation  V  of  1812,  s.  3,  such  cesses  might  be.  en- 
forced in  certain  cases  ;  also  s.  9  of  Regulation  IX  of  1825,  saved  certain 
cesses,  levied  according  to  ancient  custom.  Abwabs  existing  at  the  time 
of  the  permanent  settlement  could  be  recovered,  notwithstanding  the 
provisions  of  Regnlations  VIII  of  1793,  IV  of  1794,  or  anything  in  Act  X 


(l)  24  W.  R.  5. 
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1889       of  1859,  the  Bengal  Rent  Law,  or  in  the  Bengal  Act  VIII   of   1869.     Sec- 

APRIL  10.     tion    54   of    Regulation    VIII    of  1793  contained  merely  a  direction  for  the 

consolidation  of  abwabs  with  the  assul  rent  ;  but  no  penalty  for  the  omission 

VY       was  enacted.     He  referred  to  Lachman  Rai   v.   Akbar    Khan   (1)   regarding 

L/IL*    the    question    of   each    cess  as  a  separate  issue  ;  and  he  contended  that  the 

17  C  131     items  claimed  were  in  effect,  in  themselves,  part    and    parcel    of   the    rent, 

(P.C.)=      referring   to   Bholanath   Mookevji   v.   Bvijomohun   Ghose   (2).       In   Budhua 

16  LA.  152=  Orawan  Mahtoon  v.  Jitggessur  Doyal  Singh  (3)  the  High  Court  said  :  "  With 

13  Ind^Jur.  respect   to   what   are   called   the   cesses  in  this  case,  we  think  they  are  not 

Sar  P€  J     so  much  in  the  nature  of  cesses  as  of  rent  in  kind  ;  and    it   is    not   describ- 

J08J  '  '    ing   them   correctly  to  say  of  them  that  they  are  uncertain  and  indefinite," 

and  a  decree  was  given. 

Reference  was  also  made  to  Sevajgunge  Jute  Company  v.  Sorabdee 
Akoond  (4). 

No  writing,  nor  any  other  formality  was  required  by  law  in  regard 
to  such  items;  and  s.  61  of  Regulation  VIII  of  1793  in  providing  that 
persons  suing  on  engagements  in  which  the  assul  and  abwabs  shall  appear 
to  have  been  consolidated,  shall  be  non-suited,  does  not  prohibit  or  render 
illegal  the  collection  of  payments  such  as  those  now  in  dispute.  The 
latter  were  lawful  at  the  time  of  the  permanent  settlement,  and  nothing 
had,  since  then,  rendered  them  illegal.  Although  they  had  been  describ- 
ed in  the  plaint  as  "  old  usual  abwabs,"  yet  they  were  part  of  the  rent, 
and  a  definite  and  certain  addition  to  it  ;  this,  in  itself,  excluding  them 
from  being  rendered  illegal  by  the  operation  of  Regulation  VIII  of  1793, 
s.  55,  or  in  any  other  manner. 

[136]  On  the  question  of  the  intention  of  the  Legislature,  he  referred 
to  Harington's  Analysis,  Vol.  II,  p.  19,  Regulation  XXX  of  1803,  Regula- 
tion VII  of  1822,  where,  in  reference  to  the  North-West  Provinces,  the 
rules  as  to  the  formation  of  the  record  of  rights  contained  a  provision  for 
the  recording  of  cesses.  Regulation  XII  of  1817  also,  in  connection  with 
the  payment  of  putwaris,  treated  such  a  payment  as  legal.  The  edition 
of  the  Regulations  of  the  Bengal  Code  by  Mr.  Justice  Field,  at  p.  61,  was 
also  referred  to,  and  Mr.  A.  Phillips'  work  on  '  Tenures.'  In  regard  to 
the  finding  of  both  Courts,  that  these  were  abwabs  payable  under  old 
custom,  the  landlord  receiving  an  equivalent,  they  were  not,  within  the 
meaning  of  the  sections  of  Regulation  VIII  of  1723  on  the  subject,  illegal 
from  any  cause. 

Reference  was  made  to  Dhalee  Puramanick  v.  Anand  Chundev 
Tolaputtuv  (5),  Sunnum  Sookul  v.  Elaki  Buksh  (6),  Juggodish  Chundev 
Biswas  v.  Tiivvikoollah  Sircar  (7),  Kamalakinta  Ghose  v.  Kalu  Mahomed 
Mnndul  (8),  Bholanath  Mookevjee  v.  Bnjomohan  Ghose  (2),  and  Yeeatoolah 
Paramanic  v.  Jugodindvo  Navain  Roy  (9). 
The  respondents  did  not  appear. 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered  by 

LORD  MACNAGHTEN. — Their  Lordships  are  of  opinion  that  this  appeal 
ought  to  be  dismissed.  The  first  question  seems  to  be  this  :  Are  these 
payments,  over  and  above  rent,  properly  so  called,  abwabs,  within  the 
meaning  of  the  word  as  used  in  Regulation  VIII  of  1793  ?  They  are 

(1)  1  A.  440.  (2)  14  W.  R.  351.  (3)  24  W.  R.  5. 

(4)  25  W.  R.  253.  (5)  5  W.  R,  Act  X.  Rul.  86.         (6)  7  W.  R.  453. 

(7)  24  W.  R.  90.  (8)  3  B.L.R.  A.C.  44  =  11  W.R.  395. 
(9)  22  W,  R.  12. 
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described  in  the  plaint  as  "  old  usual  abwabs ;"  and  they  are  also  described       1889 
as  abwabs  in  the  zemindari  accounts.     It  appears  to    their   Lordships    that    APRIL  10. 
the  High  Court  was  perfectly  right  in  treating  them  as  abwabs,  and  not  as        ~ 
part  of  the  rent.     Unquestionably  they  have  been  paid  for  a   long    period  ; 
how   long    does  not  appear.     They  are  said  to  have  been  paid  according  to  "IL* 

long-standing  custom.     Whether  that  means  that  they  were  payable  at  the     ^  $  ^^ 
time  of  the  permanent  settlement  or  not  is  not  plain.    If  they  were  payable      (P.C.)  = 
at  the  time  of  the  permanent  settlement,  they   ought    to    [137]    have   been  16  I. A. 
consolidated  with   the   rent  under  s.  54  of  Regulation  VIII  of  1793.     Not  13ojfl<J 
being  so  consolidated,  they  cannot  now  be  recovered   under    s.   61    of   that   gar  p~~c 
Regulation.     If  they  were  not  payable  at  the  time  of  the  permanent  settle-         408. 
ment,  they  would  come  under  the  description  of  new  abwabs  in  s.  55  ;  and 
they  would  be  in  that  case  illegal. 

Under  these  circumstances,  it  appears  to  their  Lordships  that  the 
High  Court  was  right  in  treating  them  as  payments  or  cesses  which  could 
not  be  recovered. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  to  dis- 
miss the  appeal. 

Appeal  dismissed. 

Solicitors  for  the  appellant  :  Messrs.  T.  L.  Wilson  S*  Co. 
c.  B. 


17  C.  137  (P.C.)  =  16  I.A.  148=13  Ind.  Jur.  330  =  5  Sar.  P.C.J.  412  =  23  P.R.  1890. 
PRIVY  COUNCIL. 

PRESENT  : 

Lord  Hobhouse,  Lord  Macnaghten  and  Sir  R.  Couch. 
[On  appeal  from  the  Chief  Court  of  the  Punjab.] 


MAHAMMUD  AMANULLA  KHAN  (Plaintiff]  v.  BADAN  SINGH 
AND  OTHERS  (Defendants).      [10th  April,  1889.J 

Limitation  Act  (XV  of  1877),  sell,  ii,  arts.  142,  144— Proprietors  having  refused  at 
the  first  regular  settlement  to  engage,  and  others  having  been  admitted  as 
malguzars  of  the  land,  effect  of  lapse  of  time— Discontinuance  of  possession. 

Article  144  of  sch.  ii  of  Act  XV  of  1377,  as  to  adverse  possession,  only  gives 
the  rule  of  limitation  where  there  is  no  other  article  in  the  schedule  specially 
providing  for  the  case. 

The  proprietary  right  would  continue  to  exist  until,  by  the  operation  of  the 
law  of  limitation,  it  has  become  extinguished  ;  but  if  a  claim  comes  within  the 
terms  of  art.  142  (enacting  that  when  the  plaintiff,  while  in  possession  of  the 
property,  has  been  dispossessed,  or  has  discontinued  possession,  limitation  shall 
run  from  the  date  of  the  dispossession  or  discontinuance),  in  such  a  case  by  the 
law  of  Act  XV  of  1877,  and  previously  of  Act  IX  of  1871,  adverse  possession  is 
not  required  to  be  proved  in  order  to  maintain  a  defence. 

At  the  regular  settlement  in  the  Delhi  district  (1843)  the  plaintiffs'  ancestors 
ex-mafidars  of  a  plot  on  which  the  rent-free  tenure  had  been  resumed  in  1838* 
declined  to  engage  for  the  revenue  ;  and  the  plot  was  assessed  along  with  the 
village  in  which  it  was  ;  the  village-proprietors  through  the  lambardars  encagina 
for  and  obtaining  the  land. 

At  the  revision  of  settlement,  more  than  thirty  years  after,  the  plaintiffs  [138] 
claimed  possession,  alleging  their  title, 'and  that  the  village  co-parceners  held 
only  in  farm  from  the  Collector  for  the  period  of  settlement. 
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Held,  that  thpre  had  been  a  dispossession,  or  discontinuance  of  possession 
within  the  meaning  of  art.  142,  and  that  whether  any  proprietary  right  had  ex- 
isted or  not  in  the  plaintiff's  ancestors,  the  twelve  years'  limitation  ran  from  the 
date  of  the  dispossession  or  discontinuance. 

[R.,  14  B.  458  ;  35  B.  79=  12  Bom.  L.R.  956  (966)  =  8  Ind.  Cas.  639;  12  C.W.N.  273 
(277)  =  3  M  L.T.  212  =  7  C.L.J.  414  ;  6  Ind  Cas.  667  =  20  M.L.J.  306  ;  7  M.L.T. 
310=(1911)  1  M.W.N.  93  (94)  ;  15  Ind.  Cas.  285=124  P.R.  1912=2  P.L.R.. 
1913=132  P.W.R.  1912  ;  2  Ind.  Cas.  381  ;  1  Ind.  Cas.  901  ;  19  P.W.R.  1914  = 
21  Ind.  Cas.  972  (974)  =  18  P.L.R.  1914;  43  P.R.  1901;  86  P.R.  1909=134 
P.W.R.  1909=3  Ind.  Cas.  611  ;  29  P.R.  1910=61  P.L.R.  1910=5  Ind.  Cas.  888  ; 
R.  &  P.,  109  P.R.  1892. 

APPEAL  from  a  decree  (8th  May  1885)  of  the  Chief  Court  of  the 
Punjab,  reversing  a  decree  (24th  June  1884)  of  the  Commissioner  of  the 
Delhi  Division,  and  restoring  a  decree  29th  October  1883)  of  the  Judicial 
Assistant  Commissioner. 

The  ancestors  of  the  plaintiff,  who  now  appealed,  were  said  to  have 
been  the  owners  of  about  320  bighas  of  land,  formerly  a  mafi  plot,  of  which 
the  mafi  was  resumed  in  1838  before  settlement,  in  mouza  Ghanaur  in 
the  Sonipat  pargana  of  the  Delhi  district.  To  recover  possession  of  this 
land  the  suit  was  brought  by  the  descendants  of  the  ex-mafidavs.  The 
defendants,  respondents,  who  were  zamindars  and  lambardars  of  that 
village,  having  engaged  for  the  revenue  upon  the  whole  of  it,  including  the 
plot  in  question,  at  the  first  regular  settlement  in  1843,  when  the  plaintiff's 
ancestors  declined  to  engage,  now  relied  upon  limitation,  besides  denying 
the  plaintiffs'  title. 

The  question  now  raised  was  whether,  in  regard  to  the  defendants 
having  obtained  possession  of  the  land  from  the  Collector,  there  was  a 
dispossession  or  discontinuance  of  possession  on  the  part  of  the  plaintiffs, 
from  which  time  had  run  under  art.  142  of  sch.  ii  of  Act  XV  of  1877. 

The  plaintiffs  were  descended  from  one  Lutuffulla  Sadik  who  held  the 
land  as  mafi,  and  was  "  malik."  The  earliest  sanad  produced  was  a  grant 
from  one  Ariz  Khan  in  the  sixth  year  of  the  reigning  King  of  Delhi.  The 
mafi  was  resumed  by  an  order,  dated  9th  October  1837,  and  the  ex-mafidavs 
were  offered  an  engagement  for  the  land  revenue,  which  they  declined  on 
the  5th  April  1838.  The  lambardars  at  the  first  regular  settlement,  as  they 
regarded  the  land  as  belonging  to  the  village,  would  not  engage  for  it 
separately,  and  the  result  was  that  it  was  for  some  time  held  by  the 
Collector  "  kham  tahsil."  In  1842,  however,  engagement  for  the  jama  of 
the  whole  village  was  made  with  the  lambardars,  as  part  of  the  settlement 
operations,  and  lasted  throughout  the  settlement. 

[139]  At  the  revision  in  1879  of  the  old  regular  settlement,  the 
plaintiffs  claimed  the  land.  By  their  plaint,  filed  in  August  1883,  they 
claimed  that,  their  ancestral  rights  having  remained  under  suspension 
during  the  term  of  settlement,  they  now  were  (having  been,  by  their  ances- 
tors, proprietors  all  along,  as  well  as  mafidars  and  ex-mafidavs  of  the  plot) 
entitled  to  re-entry  and  possession,  upon  cancellation  of  what  they 
designated  as  "  the  farm  "  from  the  Collector  to  the  defendants,  which 
they  alleged  was  only  for  the  term  of  settlement.  The  defendants  insist- 
ed on  their  title  as  village  proprietors  ;  and  that  the  plaintiffs  having  been 
deprived  of  possession,  as  the  result  of  the  orders  of  the  revenue  authori- 
ties, made  as  far  back  as  1837,  and  again  acted  upon  in  1843,  the  suit  was 
barred  by  time. 

The  Judicial  Assistant  Commissioner,  Delhi,  dismissed  the  plaint- 
iffs'  claim  ;  but  the  Commissioner,  reversing  his  decision,  decreed  for 
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the  plaintiffs.     The  latter  was  of  opinion   that,   independently   of  the   pre-        1889 
sumption   arising    in    their    favour,   one   which    was    recognised    under    APRIL  10. 
Regulation   XXXI    of    1803,    the    plaintiffs     had    proved   their    rights  as      p — ~ 
proprietors,  prior  to  the  resumption  of  the  quality  of  freedom  from  revenue     _ 
assessment  which  was  taken  away  from  the  lands  in    1837  ;  and   that    they    ^°      :IL* 
had    also    proved   that  they  were  set  aside  from  the  possession  simply  for     17  c  13y 
refusing  to  engage  at  settlement.     He  did  not   consider    that   this   refusal,      (P.C.)  = 
and  the  fact  that  the  land  was  managed  kliam  tahsil,  '«  abrogated  the  plaint- 16  I.A.  148= 
iffs'    proprietary    right,"  or  gave  a  starting  point  for  limitation.     Nor  had,   13J£j?lRU1>' 
in   his   opinion,   the   subsequent   occupation    of   the  defendants,  which  he    sar  P  C J 
concluded  to  be  that  of  farmers,  from  1842,  for    the   terms   of   settlement,  $12=23*  P.R. 
any    such   effect.     He  quoted  Regulation  VII  of  1882,  which,  in  s.  4  refers        1890. 
to  the   kind   of  arrangement    which   had    been    made   in   this   case;    that 
section   enacting  as  follows  : — "  In  admitting  particular   parties  to  engage, 
it  was  in  no  degree  the  intention   of  Government   to   compromise    private 
rights   or    privileges,   or   to   vest   the   sadr   malguzars   with  any  right  not 
previously  possessed  by  them,  &c.,  &c.,  &c.    On  the  contrary,  it  is  the  anxi- 
ous  desire   of   Government,  and  the  bounden  duty  of  its  officers,  to  secure 
every  one  in  the  possession  of  the  rights  and  privileges    which  he  may  law- 
fully  possess,  or  be  entitled  to  possess."     He  held  that  the  suit  was   within 
[140]    limitation,    and    that    the    plaintiffs    were    proprietors    at    the  time 
when  the  defendants  got  a  farm  of  the  land  for    the   period   of   settlement, 
the  plaintiffs  being  therefore  entitled  to  recover  possession. 

On  appeal  to  the  Chief  Court,  a  Bench  (C.  A.  Roe  and  T.  W.  Smyth, 
JJ.)  reversed  the  above  judgment.  The  Judges  agreed  with  the  Com- 
missioner that  in  1838  the  plaintiffs'  ancestors  were  proprietors,  but  they 
held  that  the  claim  must  be  dismissed  as  barred  by  limitation.  "  The 
plaintiffs  had  not  shown  that  the  defendants  in  exercising,  as  they  had 
done,  all  the  rights  of  proprietors  over  the  land,  exercised  those  rights, 
not  as  proprietors  under  the  old  settlement  of  1843,  but  as  farmers;  nor 
had  they  shown  that  limitation  did  not  begin  to  run  against  the  plaint- 
iffs until  the  expiration  of  the  settlement  in  1879.  A  continuous  posses- 
sion the  plaintiffs  had  not  shown.  There  was  no  documentary  evidence 
to  show  that  the  defendants  held  as  farmers,  nor  were  there  sufficient 
grounds  for  the  inference  that  their  holding  was  only  upon  such  terms. 
The  inference  to  be  drawn  from  the  settlement  proceedings  was  that 
the  defendants  had  the  land  made  over  to  them.  At  the  settlement  in 
1842  the  land  was  entered  in  the  record  by  the  description  "  milk  mafi  " 
of  Dakar  Ali,  who  had  died  three  years  before,  and  from  whom  the  plaint, 
iffs  were  descended.  But  the  land  was  treated  as  part  of  the  shamilat 
of  the  village,  and  had  remained  as  such  with  the  defendants  even  since. 
The  plaintiffs  had  exercised  no  rights  over  it,  of  any  kind,  certainly  since 
1842,  and,  as  far  as  it  could  be  seen,  not  since  the  resumption  in  1838." 
The  Judges  accordingly  held  the  suit  barred  by  limitation,  and  dismissed 
the  suit ;  but,  considering  that  the  result  of  the  order  was  to  confirm  the 
defendants  in  the  possession  of  property  which  once  belonged  to  the 
plaintiffs'  ancestors,  without  costs. 

The  first  plaintiff,  the  Nawab  Amanulla  Khan,  appealed  alone  to  Her 
Majesty  in  Council. 

On  this  appeal  Mr.  R.  V.  Doyne  and  Mr.  C.  W.  Arathoon  appeared 
for  the  appellant. — They  contended  that  the  claim  did  not  fall'  within  the 
terms  of  any  one  of  the  articles  of  sch.  ii  of  the  Limitation  Act  XV  of 
J877,  They  referred  to  Act  XXXIII  of  1871,  and  to  a  case  in  the  Chief 
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Court  in  [141]  1881,  Latf  Alt  v.  Khushwakt  Rai  (1).  There  was  no 
effective  dispossession,  or  discontinuance  of  possession,  within  the  mean- 
ing  of  art.  142  of  sch.  ii  ;  nor  was  there,  on  the  other  hand,  any  adverse 

possession  on  the  part  of  the  defendants  which  could  render  art.  144 
applicable> 

The  respondents  did  not  appear. 

Counsel  for  the  appellant  having  been  heard,  their  Lordships'  judg- 
rnent  was  delivered  by 

JUDGMENT. 

SIR  R.  COUCH.  —  The  plaintiffs  in  this  suit  are  descendants  of  one 
Lutuffulla  Sadik,  who  held  the  land  which  was  the  subject  of  the  suit  as 
mafi.  The  earliest  sanad  appears  to  have  been,  as  far  as  the  evidence 
shows,  a  grant  by  one  Afiz  Khan  in  the  sixth  year  of  the  reign  of  the 
King  of  Delhi.  It  is  not  material  when  the  title  commenced.  This  mafi 
was  resumed  in  1837,  and  at  that  time  the  ancestors  of  the  plaintiffs,  who 
had  the  mafi,  were  offered  an  engagement  for  the  land  revenue.  They, 
on  the  5th  of  April  1838,  declined  to  take  the  land  and  engage  for  pay- 
ment of  the  revenue.  Then  the  defendants,  who  are  called  in  the  judg- 
ments of  the  lower  Courts  the  lambardars,  and  were  the  representatives 
of  the  villagers,  and  held  a  large  quantity  of  land  in  the  village,  undoubt- 
edly as  proprietors,  were  asked  if  they  would  take  up  the  egnagements. 
They  appear,  in  the  first  instance,  to  have  declined  to  do  so,  alleging  that 
they  had  got  a  settlement  which  included  this  land.  However,  it  was 
found  that  this  was  not  correct,  and  for  a  time  the  settlement  operations 
were  discontinued,  and  the  Government  appears  to  have  held  the  land  as 
khas.  In  1842  a  settlement  was  made,  and  then  an  engagement  was  made 
with  the  lambardars,  or  representatives  of  the  villagers,  for  the  whole  of 
the  village,  including  the  land  which  is  the  subject  of  this  suit,  and  mak- 
ing no  distinction  between  the  way  in  which  this  land  and  the  other  land, 
of  which  the  villagers  were  undoubted  proprietors,  was  to  be  held.  That 
settlement  was  to  last  for  thirty  years  and  would  expire  in  1872.  Steps  do 
not  appear  -to-have  been  taken  immediately  upon  the  expiration  ;  but  on  a 
revision  of  settlement  in  1879,  the  plaintiffs  applied  for  what  they  called  a 
[142]  cancelment  of  the  farm  to  the  defendants,  and  to  have  possession 
of  the  land  as  their  ancestral  estate.  The  defendants  refused  to  surrender 
the  land,  and  consequently  the  plaintiffs  were  referred  to  the  Civil  Court, 
and  then  the  present  suit  was  brought. 

Two  questions  were  raised  in  the  suit.  One  was,  whether  the  plaint- 
iffs (or  rather  their  ancestors)  were  the  proprietors  of  the  land,  as  they 
alleged  ;  and  the  other  was,  whether  the  suit  was  barred  by  the  law  of 
limitation. 

Upon  the  first  question,  the  Commissioner,  before  whom  the  case 
came  by  way  of  appeal,  and  whose  finding  on  this  matter  was  conclusive 
in  the  further  appeal  to  the  Chief  Court,  found  that  the  plaintiffs  were  the 
proprietors  ;  and  no  question  remains  about  that. 

The  question  which  has  now  to  be  determined  is,  whether  the  suit  is 
barred  by  the  law  of  limitation.  The  Chief  Court,  upon  the  further  appeal 
from  the  decision  of  the  Commissioner,  has  held  that  it  is  barred.  The 
Act  applicable  to  the  case  is  Act  XV  of  1877,  and  the  article  is  No.  142, 
which  says  that  for  possession  of  immoveable  property  when  the  plaintiff, 


(1)  Reported  in  the  Punjab  Record,  Civil   Judgments,    1881,   p. 
referred  to  in  their  Lordships'  judgment. 
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while  in  possession  of  the  property,  has  been  dispossessed,  or   has  disconti-        1889 
nued  the  possession,  the  time  from  which  the    period  allowed    for  bringing     APRIL  10. 
the  suit  begins    to  run  is  the  date  of  the    dispossession  or    discontinuance.         ~ * 
It  appears  to  their  Lordships  to  be  clear  that  when    there  was   this  refusal     _   F 
on   the  part   of  the  plaintiffs,    or  their   ancestors,  to  make    the  engagement  "IL* 

for  the  payment  of  the  revenue,  and  the  Government  made  the  engagement  17  Q  137 
with  the  villagers,  the  defendants,  there  was  a  dispossession,  or  a  disconti-  (P.C.)  = 
nuance  of  possession,  of  the  plaintiffs  within  the  meaning  of  this  article.  16  I.A.  148  = 

13  Ind.  Jur. 

It  is  to  be  observed  that  the  lower  Courts  in  their  judgments  treat  it  330=5 
as  being  a  dispossession.  The  Commissioner,  where  he  deals  with  the  Sar.  P.C.J. 
facts  of  the  case,  says  :  "  Independently  therefore  of  the  presumption 
afforded  by  Regulation  XXXI  of  1803,  the  plaintiffs  have,  in  my  opinion, 
afforded  most  satisfactory  evidence  of  their  character  as  proprietors  prior 
to  the  resumption  of  the  lands  in  free  tenure."  Then  he  goes  on  :  "  And 
their  dispossession  for  refusing  to  engage  at  settlement."  In  this  opinion 
what  took  place  was  that  at  the  time  when  they  so  refused  they 
became  dispossessed.  Then  Mr.  Justice  Plowden,  in  the  passage 
[143]  which  is  quoted  from  his  judgment,  treats  it  also  as  a  dispossession, 
for  he  says  :  "  When,  upon  the  occasion  of  a  settlement,  a  proprietor  is  in 
proprietary  possession  of  the  estate,  and  asserts  his  proprietary  title,  and 
it  is  formally  recognized,  but  in  consequence  of  his  refusal  to  engage  for 
the  revenue,  he  is  excluded  from  the  enjoyment  of  his  estate  "  (which  was 
the  case  here)  "  which  is  therefore  transferred  to  a  farmer  for  a  defined 
period,  it  is  intelligible  that  there  is  not  such  a  discontinuance  of  posses- 
sion or  dispossession  as  would  support  a  plea  of  limitation  ;  "  and  he  goes 
on  to  give  as  the  reason  that  the  dispossession  is  not  "  adverse,"  which 
word  is  not  in  art.  142.  The  Chief  Court  in  their  judgment  say  also  :  "All 
this  shows  that  in  1838  plaintiffs  were  undoubtedly  proprietors;  but  the 
land  is  now,  and  has  been  since  1842,  equally  undoubtedly  in  the  possession 
of  the  defendants,  who  have  exercised  over  it  all  the  rights  of  proprietors." 
There  has  been  no  possession  of  any  description  in  the  plaintiffs  or  their 
ancestors  since  the  period  of  the  engagement  with  the  defendants ;  and 
whether  any  proprietary  right  may  have  existed  is  not  the  question ;  it  is 
whether  there  has  been  a  dispossession  or  discontinuance,  which  there 
clearly  was.  No  doubt  the  proprietary  right  would  continue  to  exist 
until  by  the  operation  of  the  law  of  limitation  it  had  been  estinguished ; 
but  upon  the  question  whether  the  law  of  limitation  applies,  it  appears  to 
be  clear  that  it  comes  within  the  terms  of  the  art.  142,  and  if  there  has 
been  any  doubt  in  the  minds  of  the  Courts  in  the  Punjab  as  to  what  was 
the  effect  of  the  law  of  limitation  in  cases  of  this  description,  it  seems  to 
have  arisen  from  the  introduction  of  sone  opinion  that  there  must  be  what 
is  called  adverse  possession.  It  is  unnecessary  to  enter  upon  that  inquiry. 
Article  144,  as  to  adverse  possession,  only  applies  where  there  is  no  other 
article  which  specially  provides  for  the  case. 

In  this  case  their  Lordships  think  art.  142  does  provide  for  the  case 
and  that  the  suit  is  barred  by  the  law  of  limitation.  Consequently  the  decir 
sion  of  the  Chief  Court  should  be  affirmed  and  the  appeal  dismissed,  and 
their  Lordships  will  so  humbly  advise  Her  Majesty. 

Appeal  dismissed. 

Solicitors  for  the  appellant  :  Messrs.  T.  L.  Wilson  &  Co. 
C.  B. 
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Before  Sir  W.  Comer  Pettier  am,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Gordon, 


A.  M.  DUNNE,  RECEIVER  TO  THE  BHUKOILASH  GHOSAL  FAMILY 
ESTATE  (Claimant  No.  3)  v.  NOBO  KRISHNA  MOOKERJEE, 

AND,  AFTER    HIS    DEMISE,    HIS    SON    BlNOD     BEHARI    MOOKERJEE 

AND  ANOTHER  (Claimants  Nos.  2  and  4).* 
[10th  July,  1889.] 

Land    Acquisition  Act    (X  of    1870) — Apportionment   of  compensation — Mokurari 
maurasi  title,  Evidence  of — Presumption  of  permanent  tenure. 

A  person  claimed  to  hold  a  maurasi  mokurari  title  to  certain  land  which  was 
acquired  under  the  Land  Acquisition  Act,  but  could  produce  no  pattah  or  evi- 
dence of  title  other  than  certain  rent  receipts  which  showed  that  he  or  his 
predecessors  in  title  had  held  the  land  in  question  for  nearly  one  hundred  years 
at  presumably  a  fixed  rent,  the  nature  of  the  tenure  not  being  mentioned  in  such 
receipt :  Held,  that  the  presumption  was,  in  the  absence  of  any  evidence  to  the 
contrary  that  the  claimant  had  a  permanent  and  transferable  interest  in  the 
tenure,  and  not  merely  an  interest  in  the  nature  of  a  tenancy  at  will ;  and  that 
this  presumtion  was  strengthened  by  the  fact  that  his  superior  landlord,  the 
lakhirajdar,  had  made  no  attempt  to  eject  him  or  his  predecessors  in  title  during 
this  long  period. 

The  mode  of  apportionment  of  compensation  between  landlord  and  tenant 
considered. 

[F.,  3  C.W.N.  202  (206)  ;  R.,  25  C.  896  (902)  (F.B.)  ;  15  C.LJ.  220=16  C.  W.N.  567 
(569)  =  13  Ind.  Gas.  606  (608)  ;  2  C.W.N.  453  (454)  ;  Cons.,  28  C.  146  (147)  ;  30  C. 
801  =  7  C.W.N.  810;  Expl.  and  Disappr.,  5  C.L.J.  662  (663);  D.,  27  C.  570  (584).] 

THIS  was  a  case  under  the  Land  Acquisition  Act. 

The  land  acquired  amounted  to  21  bighas  5  cottahs  8  chittacks,  for 
which  a' sum  of  Rs.  11,751,  as  compensation,  had  been  allowed. 

The  appellant,  claimant  No.  3,  as  receiver  of  the  estate  of  Suty- 
nanando  Ghosal,  claimed  as  lakhirajdar,  admitting,  however  that  one  Nobo 
Krishna  Ghosal,  claimant  No.  2,  was  lakhirajdar  of  5  bighas  1 2  cottahs 
under  whom  he  held  a  maurasi  mokurari  tenure  of  this  5  bighas  12 
cottahs  at  a  yearly  rent  of  Rs.  14-14-9.  Claimant  No.  2  claimed  to  be 
entitled  to  8  bighas  14  cottahs  as  his  lakhiraj  land,  admitting  that  claimant 
No.  3  held  a  tenure  under  him  at  a  yearly  rental  of  Rs.  14-14-9,  but  denying 
that  it  was  one  of  a  permanent  transferable  nature.  Claimant  No.  4  was 
a  small  tenant  of  certain  bustee  lands  under  claimant  No.  3.  In  support 
£148]  of  his  claim,  claimant  No.  3  being  unable  to  produce  any  pottah 
showing  the  nature  of  his  right  to  the  5  bighas  12  cottahs  in  question,  put 
in  evidence  receipts  showing  that  he  held  under  claimant  No.  2  a  tenure 
for  which  the  rent  was  Rs.  14-14-9,  which  receipts  were  considerably 
over  thirty  years  old ;  and  oral  evidence  was  given  to  show  that  the 
predecessors  in  title  of  this  claimant  had  held  possession  of  their  land  at 
a  fixed  rent  for  nearly  one  hundred  years. 

The  Judge  held  that  claimant  No.  3  had  not  made  out  that  he  held 
a  maurasi  tenure  under  claimant  No.  2,  and  awarded  Rs.  2,800,  the 
amount  of  the  compensation-money  for  the  5  bighas  12  cottahs  in  dispute, 
to  claimant  No.  2. 


•  Appeal  from  Original  Decree,    No.  92  of  1888,  against  the  decree  of  R.  F.  Ram- 
pini,  Esq.,  Judge  of  the  24*Pergunnahs.  dated  the  7th  of  February  1888, 
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Claimant   No.  3  appealed  to  the    High  Court  on  the  ground  that    his        1889 

maurasi    mokurari  right  in  the  5  bighas  12  cottahs    had  been   established.  JULY  10. 

Baboo    Hem  Chunder   Banerjee   and  Baboo    Uma   Kali    Mookevjee,  for 

the  appellant.  APPEL- 

The    Advocate-General  (Sir  Charles  Paul),    Baboo   Gopinath  Mookevjee  *-ATE 

and  Baboo  Suvendva  Nath  Roy,  for  the  respondents.  V,IVIL. 

JUDGMENT.  17~H. 

The  judgment  of  the  Court  (PETHERAM,  C.  J.,  and  GORDON,  J.)  was 
delivered  by 

GORDON,  J. — This  is  a  compensation  case  under  the  Land  Acquisi- 
tion Act  (Act  X  of  1870).  The  Collector  acquired  21  bighas  5  cottahs 
and  8  chittacks  of  land  for  public  purposes,  namely,  for  the  construction 
of  the  Kidderpore  Docks,  and  he  assessed  a  sum  of  Rs.  11,751  as  compen- 
sation for  the  same,  and  as  the  tenant  of  a  portion  of  the  land  so  acquired 
refused  to  accept  the  compensation  tendered,  the  Collector  referred  the 
case  to  the  Judge  under  s.  15  of  the  Act. 

The  parties  who  appeared  before  the  Judge  agreed  to  accept  the 
amount  of  compensation  assessed  by  the  Collector,  but  they  were  unable 
to  agree  as  to  the  proportion  in  which  the  compensation  was  to  be  divided 
among  themselves.  The  appellant  before  us  claimed  a  share  of  the  com- 
pensation  on  the  ground  that  he  held  5  bighas  and  12  cottahs  of  the  land 
as  a  maurasi  mokurari  tenure  under  the  lakhirajdar,  who,  while  admitting 
that  the  appellant  held  the  tenure,  alleged  that  it  was  merely  [146]  a 
tenure  held  as  a  tenancy  at  will,  and  not  of  a  permanent  transferable 
character,  and  that  therefore  the  appellant  was  not  entitled  to  any  share 
of  the  compensation. 

The  learned  Judge  has  held  on  the  evidence  that  the  appellant  has 
failed  to  prove  that  his  tenure  is  of  a  permanent  or  mokurari  nature,  and 
he  has  accordingly  awarded  the  whole  value  of  the  5  bighas,  12  cottahs, 
which  he  has  fixed  at  Rs.  2,800,  to  the  lakhirajdar. 

The  learned  Vakil  for  the  appellant  contends  that  the  Judge  was 
wrong,  and  that  he  ought  to  have  held  upon  the  evidence  that  the  tenure 
was  of  a  permanent  transferable  character ;  and,  after  carefully  consider- 
ing the  matter,  we  think  that  this  contention  must  prevail.  Indeed, 
under  any  circumstances,  we  think  that  the  judgment  of  the  Judge  could 
not  be  upheld,  for  even  allowing  that  the  tenure  was  not  of  a  permanent 
character,  it  is  quite  clear  that  the  appellant  has  a  valuable  interest  in  the 
land,  which  could  not  be  determined  without  a  notice  to  quit,  and,  under 
these  circumstances,  he  would  be  entitled  to  some  share  in  the  compensa- 
tion. 

Then,  as  to  the  existence  of  the  tenure  :  it  is  true,  as  the  Judge  points 
out,  that  the  appellant  has  produced  no  document  to  show  under  what 
circumstances  and  conditions  his  tenure  was  created,  but  we  do  not  think 
that  for  this  reason  his  claim  should  be  rejected,  if  he  can  satisfy  us  by 
other  evidence  that  hig  tenure  is  in  fact  one  of  a  permanent  character. 
Now,  there  is  other  evidence  to  which  we  think  proper  effect  has  not  been 
given  by  the  learned  Judge.  That  evidence  shows  that  the  appellant  and 
his  predecessors  in  the  title  have  been  in  undisturbed  possession  and 
enjoyment  of  this  tenure  at  apparently  a  fixed  rent  since  the  year  1203 
(1796),  i.e.,  for  nearly  one  hundred  years  ;  and  having  regard  to  these 
circumstances,  and  in  the  absence  of  any  evidence  to  the  contrary,  we 
think  a  very  strong  and  reasonable  presumption  arises  that  the  appellant 
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has  a  permanent  and  transferable  interest  in  the  tenure,  and  not  an  inter- 
est of  the  nature  of  a  tenancy  at  will,  which  is  liable  to  be  determined  at 
the  pleasure  of  his  landlord. 

Further,  having  regard  to  the  habits  and  customs  of  the  people  of 
this  country  in  matters  of  this  kind,  it  appears  to  us  [147]  that  the  fact 
that  the  lakhirajdars  have  stood  by  and  allowed  the  appellant  and  his 
predecessors  in  title  to  continue  in  uninterrupted  possession  and  enjoy- 
ment of  the  tenure  for  so  many  years,  without  attempting  to  eject  them 
or  vary  their  rent,  strongly  indicates  that  they  have  all  along  regarded  and 
treated  the  tenure  as  one  of  a  permanent  character,  and  their  conduct 
in  this  respect  gives  additional  strength  to  the  presumption,  which,  as  I 
have  already  said,  arises  in  favour  of  the  appellant  from  long  possession. 

On  the  whole,  we  think  that  the  Judge  was  wrong  in  the  view  he 
took,  and  that  the  appellant,  having  a  permanent  interest  in  the  tenure, 
is  entitled  to  compensation. 

As  to  the  apportionment  of  the  amount  of  Rs.  2,800  :  we  think  that 
it  should  be  made  in  the  manner  laid  down  in  the  appeal  from  Original 
Decree  NpJ31i  of  1886.  Mohendra  Nath  Bose  v.  Mohini  Bewa  (1),  decided 
on  the  20th  August  1887  by  Tottenham  and  Beveriey,  JJ.,  referred  to  by 
the  learned  Judge  in  his  judgment,  and  the  shares  will  be  ascertained  in 
the  office  when  preparing  the  decree. 

Then  as  regards  the  appeal  against  the  ryot  :  we  think  there  is  no 
ground  for  our  interference.  The  amount  in  dispute  between  him  and  the 
appellant  is  small,  and  we  are  not  prepared  to  say  that  the  conclusion 
which  the  Judge  came  to  with  regard  to  it  is  wrong. 

For  these  reasons  the  appeal  of  the  appellant  will  be  decreed  with 
costs  as  against  the  lakhirajdar,  and  it  will  be  dismissed  as  against  the 
tenant,  but  without  costs. 


T.  A.  P. 


Appeal  allowed. 


(1)  In  this  case  in  which  it  was  admitted  that  the  tenant  had  a  right  of  occupancy, 
but  it  was  denied  that  -the  right  was  transferable,  and  the  tenant  claimed  to  be  a 
mokurari  maurasidar,  their  Lordships  said  : — "  We  think  we  cannot  do  better  than 
follow  a  decision  of  a  Division  Bench  of  this  Court  in  Appeal  No.  477  of  1875.  in  which 
the  parties  were  the  Zemindar  and  a  royt  with  a  right  of  occupancy.  In  that  appeal 
both  parties  were  represented,  and  this  Court  held,  with  ths  assent  of  both  parties, 
fhat  a  fair  apportionment  would  be  obtained,  by  allowing  fifteen  years  of  the  rental  to 
the  landlord  (abatement  being  granted  to  the  ryot),  and  by  dividing  the  balance  be- 
tween the  two  parties  in  equal  shares.  " 
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[14,8]  Before  MY.  Justice  Prinsepand  Mr.  Justice  Hill.  APPEL- 

LATE 

CHOWDHRY  JHOGESSUR  MULLICK  AND  OTHERS,  SONS  AND  HEIRS,  OF  CIVIL. 

CHOWDHRY  JANMEJOY  MULLICK,  DECEASED  (Late  Defendant  No.  4)  17^~7*8» 

v.  KHETTER  MOHUN  PAL  (Plaintiff)  AND  OTHERS  (Defendants)* 

[16th  July,  1889.] 

Sale  for  arrears  of  revenue— Act  XI  of  1859.  ss.  10, 11,  28,  53,  54,  and  sch.  A— Rights 
of  purchaser  of  share  of  estate  admitted  to  special  registration  under  ss.  10 
and  II  of  Act — Rights  of  mortgagee  of  share  against  purchaser. 

There  is  a  clear  distinction  between  the  rights  acquired  under  s.  53  and  under 
s.  54  of  Act  XI  of  1859.  Under  the  former  section  the  terms  of  the  certificate 
given  under  sch.  A  are  limited,  and  a  purchaser  under  that  section  acquires 
the  estate  subject  to  all  encumbrances  existing  at  the  time  of  sale,  whether 
created  before  or  after  the  default,  and  even  up  to  date  of  the  sale  ;  but  there  is 
no  such  limitation  to  the  terms  of  a  certificate  given  to  a  purchaser  under  s.  54, 
and  all  encumbrances  created  after  the  date  on  which  a  purchase  under  that 
section  takes  effect,  that  is,  after  the  date  on  which  the  default  was  committed, 
are  void. 

A  share  of  a  taluk  admitted  to  special  registration  under  ss.  10  and  11  of  Act 
XI  of  1859  was  advertised  for  sale  under  that  Act  in  default  of  payment  of  the 
June  kist  of  Government  revenue.  On  the  25th  July  the  recorded  sharer  mort- 
gaged his  interest  in  that  share  to  the  plaintiff.  The  sale  took  place  on  the  26th 
September,  and  the  share  was  purchased  by  the  defendant,  who  obtained  a  sale 
certificate  in  due  form  under  the  Act  declaring,  in  accordance  with  s.  28,  that 
his  title  accrued  from  29th  June,  the  day  after  the  latest  date  allowed  for  pay- 
ment of  the  June  kist  :  Held,  that  the  mortgage  was  of  no  effect  as  an 
encumbrance  under  s.  54  of  the  Act. 

[F.,  3  C.L.J.  52 ;  R.,  7  C.L.J.  1  (25)  ;.7  C.L.J.  387   (390).] 

THIS  was  a  suit  on  a  mortgage  bond  executed  in  favour  of  the  plaint- 
iff on  25th  July  1884  by  defendants  Nos.  1  and  3,  Russick  Chand  Mas- 
anta,  one  of  the  sons  of  Koer  Narain  Masanta,  and  Thakurtnoni,  the 
widow  of  Uman  Chand  Masanta,  another  of  his  sons.  Koer  Narain  died, 
leaving  five  sons,  Prem  Chand,  Arun  Chand,  Umad  Chand,  the  defend- 
ant  Russick  Chand,  and  the  defendant  No.  2,  Jibun  Chand,  who  were 
all  co-sharers  in  the  ancestral  property  left  by  their  father,  and  of  whom 
Jibun  Chand  was  a  minor  at  the  date  of  the  mortgage.  Of  the  mort- 
gaged property,  a  5  annas  6  gundas  2  cowries  2  krants  share,  bearing 
[149]  a  revenue  of  Rs.  320-9-3,  formed  the  taluk  of  the  defendants  Nos.  1, 
2  and  3.  The  mortgage  was  made  in  order  to  raise  money  to  defray 
the  instalments  of  Government  revenue  due  in  March  and  June  1884,  in 
consequence  of  non-payment  of  which  the  estate  of  the  mortgagors  and 
their  co-sharers  was  advertised  for  sale.  The  March  instalment  of  revenue 
was  paid,  but  that  estate  was  sold  for  the  June  instalment,  and  was  pur- 
chased on  26th  September  1884  by  Janmejoy  Mullick,  the  father  of  the 
other  defendants.  The  sale  certificate  was  in  the  form  given  in  Appendix 
A  to  Act  XI  of  1859,  and,  in  accordance  with  s.  28  of  that  Act,  the  certi- 
ficate declared  that  the  title  of  the  purchaser  accrued  from  29th  June,  the 
day  after  the  latest  date  allowed  for  payment  of  the  June  instalment  of 
revenue. 


*  Appeal  from  Appellate  Decree,  No.  1707  of  1881,  against  the  decree  of  R.  Towers, 
Esq.,  Judge  of  Midnapore,  dated  the  25th  of  June  1888,  affirming  the  decree  of  Babu 
Dwarka  Nath  Bhuttacharjee,  Subordinate  Judge  of  Midnapore,  dated  the  16th  August 
1887. 
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1889  Various  defences  were  raised,   the  only  one   of  which  material  to   this 

JULY  16.     report    was,  that  the    purchase  at  the   sale  for  arrears  of   revenue    by  the 

.  father  of  the  Mullick   defendants  was  not  subject    to  the  plaintiff's  alleged 

EL~      mortgage   lien.     This  question    was    argued  for   the  first   time  before  the 

,  -  Judge,  whose  decision  upon  it  was  as  follows  : — 

"  There  remains  the  last  and  most  important  question  taken,  viz., 
17  C  148.  was  JanrneJ°y  Mullick's  purchase  free  of  the  encumbrance  created  by  this 
mortgage  ?  His  purchase  took  effect  before  the  date  of  the  mortgage. 
Section  28  says  that  on  the  sale  becoming  final  and  conclusive,  the  Collec- 
tor is  to  give  the  purchaser  a  certificate  of  title  in  the  form  prescribed  in 
sch.  A  of  the  Act,  and  this  is  to  be  sufficient  evidence  of  the  estate  or 
share  sold  being  vested  in  the  purchaser  from  the  date  specified.  That 
date  is  in  the  present  case  the  29th  June.  Plaintiff  did  not  lend  his  money 
or  get  his  mortgage  from  defaulting  proprietors  until  the  25th  July.  There 
had  been  already  default  in  the  March  kist,  and  the  25th  July  was  fixed 
for  the  sale  in  consequence.  There  had  also  been  default  in  the  June  kist, 
the  latest  day  for  payment  of  that  kist  being  the  28th  June.  By  the  money 
borrowed  from  plaintiff  the  March  kist  was  saved,  but  not  so  the  June  kist. 
The  auction-purchase  was  one  regulated  by  s.  54  of  the  Act.  The  question 
is,  was  plaintiff's  mortgage  an  encumbrance  within  the  meaning  of  that 
section  ?  Section  53,  I  think,  throws  some  light  on  this.  The  purchasers 
therein  mentioned  are  subject  to  certain  disadvantages  ;  they  acquire  the 
estate  subject  to  all  encumbrances  "  existing  at  the  time  of  sale.  "  Then 
s.  54,  which  applies  to  Janmejoy  Mullick's  purchase,  lays  down  that  he 
acquires  his  share  subject  to  all  encumbrances ;  it  does  not  repeat  the  words 
"existing  at  the  time  of  sale."  but  they  are  probably  to  be  understood.  The 
sale  certificate  given  to  both  kinds  of  purchasers  (those  under  s.  53  and 
[150]  s.  54)  would  be  in  the  same  form.  There  is,  in  fact,  only  one  form, 
viz.,  that  in  Appendix  A  to  the  Act,  so  that  in  the  case  of  a  purchaser 
under  s.  53,  although  his  purchase  would  take  effect  on  the  day  after  the 
latest  day  for  payment,  he  would  acquire  subject  to  subsequent  encum- 
brances created  between  the  last  day  of  the  payment  and  ths  time  of  sale. 
Why  should  not  the  case  be  the  same  with  a  purchaser  under  s.  54  ?  It 
is  only  the  form  of  the  sale  certificate  which  is  relied  on  by  him  ;  yet  a 
purchaser  under  s.  53,  getting  exactly  the  same  kind  of  certificate,  is  still 
subject  to  encumbrances  created  before  the  time  of  sale.  It  is  true,  of 
course,  that  the  words  « existing  at  the  time  of  sale  '  do  not  occur  in 
s.  54,  and  hence  I  am  by  no  means  certain  that  my  construction  is  the 
right  one.  No.  precedents,  however,  having  been  quoted  on  the  point,  I 
am  left  to  my  own  resources,  and,  for  the  reasons  given  above,  I  think 
I  ought  to  decide  the  question  in  the  plaintiff's  favour.  The  appeal  is 
therefore  dismissed  with  costs." 

From  this  decision  the  Mullick  defendants   appealed. 

Baboo  Rash  Behari  Ghose  and  Baboo  Ashutosh  Mocker jee,  for  the 
appellants. 

Baboo  Utnakoli  Mookevjee,  for  the  respondent. 

The  judgment  of  the  Court  (PRINSEP  and  HILL,  JJ.)  was  as  follows  : — 

JUDGMENT. 

The  question  raised  in  this  appeal  relates  to  the  construction  of  s.  54 
of  the  Revenue  Sale  Law  (Act  XI  of  1859).  A  share  admitted  to  special 
registry  under  ss.  10  and  11  was  advertised  for  sale  for  arrears  of  Govern- 
ment  revenue  for  the  June  kist.  Subsequent  to  the  default,  and  before 
the  sale,  the  recorded  sharer  mortgaged  his  interests  in  that  share.  The 
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question  before  us,  therefore,  is  :  what  are  the  rights  under  this  mortgage  as 
against  the  purchaser  at  the  subsequent  sale  for  arrears  of  revenue  ? 

Section  54  declares  that  in  a  sale  of  this  description  "  the  purchaser 
shall  acquire  the  share  or  shares  subject  to  all  encumbrances,  and  shall  not 
acquire  any  rights  which  were  not  possessed  by  the  previous  owner  or 
owners."  The  certificate  granted  to  such  a  purchaser  is  by  s.  28  declared  to 
be  a  certificate  in  the  form  prescribed  in  sch.  A,  and  this  form  declares  that 
the  purchase  under  which  the  title  accrues  takes  effect  on  a  date  which 
is  the  day  after  that  fixed  for  the  last  day  of  payment,  that  is  to  say, 
the  day  on  which  the  estate  fell  into  default  by  failure  of  the  sharer  to 
pay  his  share  of  the  Government  revenue.  It  would  seem  clear, 
[151]  therefore,  that  any  encumbrance,  such  as  the  mortgage  now  before 
us,  created  after  what  is  declared  to  be  the  date  on  which  the  title  under  a 
purchase  for  arrears  of  revenue  takes  effect,  would  be  null  and  void.  But 
much  argument,  both  here  and  in  the  Courts  below,  has  been  directed  to 
the  terms  of  s.  53,  and  it  is  contended  that  those  terms  apply  equally  to 
s.  54,  although  that  section  is  expressed  differently  and  in  language  not 
necessarily  conveying  the  same  meaning.  A  purchaser  within  the  terms 
of  s.  53,  not  being  the  purchaser  of  a  share  admitted  to  special  registra- 
tion, is  declared  entitled  to  acquire  the  estate  subject  to  all  the  encum- 
brances "  existing  at  the  time  of  sale."  The  words  "  existing  at  the 
time  of  sale "  do  not  appear  in  s.  54.  To  hold  that  the  two  sections 
confer  the  same  rights  on  different  kinds  of  purchasers  would  be  to 
assume  that  the  Legislature  unintentionally  omitted  those  words  in  s.  54. 
or  that  they  are  redundant  in  s.  53.  This  we  cannot  do.  It  is  clear  that, 
in  order  to  give  effect  to  the  law,  a  distinction  must  be  drawn  from  the 
omission  of  these  words  in  s.  54.  The  Legislature  appears  to  have 
directed  that,  ordinarily  by  reason  of  a  certificate  in  terms  of  sch.  A, 
all  encumbrances  created  after  the  date  on  which  a  purchase  takes  effect, 
that  is  to  say,  created  after  the  date  on  which  the  default  was  committed, 
are  void  ;  but  that,  under  the  circumstances  described  in  s.  53,  the  terms 
of  that  certificate  shall  be  limited,  and  a  purchaser  under  s.  53  will 
acquire  the  estate  subject  to  all  encumbrances  existing  at  the  time  of  sale 
whether  created  before  or  after  the  default,  and  even  up  to  the  date  of 
the  sale.  It  is  unnecessary  for  us  to  do  more  than  point  to  the  injury 
which  might  be  done  to  the  property  of  other  sharers  if  the  owner  of  a 
share  admitted  to  special  aegistration  were  allowed,  subsequent  to  default 
in  payment  of  revenue,  to  create  encumbrances  which  would  bind  his 
share  after  it  passed  into  the  hands  of  the  purchaser.  The  encumbrance, 
if  a  valid  encumbrance,  would  necessarily  diminish  the  price  bid  for  the 
share,  so  as  in  all  probability  to  make  it  less  than  the  amount  of  revenue 
in  arrear.  The  entire  estate,  including  the  shares  of  other  recorded 
sharers,  would  then  be  liable  to  sale,  and  thus  to  save  an  encumbrance 
created  by  a  defaulting  share  after  the  default,  the  property  of  other 
sharers  who  had  paid  their  portion  [152]  of  Government  revenue  would 
become  liable.  The  result  would  be  that  the  encumbrance  on  the  share 
would  become  a  burden  on  the  entire  estate.  It  was  probably  to  avoid 
such  an  injustice  that  the  terms  of  s.  54,  as  distinct  from  s.  53,  were 
enacted.  One  of  the  principal  objects  of  Act  XI  of  1859,  which  was  to 
give  relief  to  co-sharers  who  had  protected  their  rights  by  special  registra- 
tion, would  be  frustrated  if  such  an  opportunity  were  given  to  a  defaulting 
co-sharer.  We  are,  therefore,  of  opinion  that  there  is  a  clear  distinction 
between  rights  acquired  under  s.  53  and  under  s.  54,  and  that  in  the 
present  case  the  mortgage  which  was  created  after  the  last  day  of 
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payment,  that  is  to  say,  the  date  of  default  in  payment  of  Government 
revenue,  was  of  no  effect  as  against  the  purchaser  at  a  revenue  sale  which 
subsequently  took  place.  The  orders  of  the  lower  Courts  will,  therefore, 
be  set  aside,  and  the  plaintiff's  suit  dismissed.  The  defendants  will  be 
entitled  to  costs  both  in  this  Court  and  in  the  lower  Courts. 


J.  v.  w. 


Appeal  allowed. 


17  C.  152. 

APPELLATE  CIVIL.    m 
Before  Mr.  Justice  Tottenham  and  Mr.  Justice  Ghose. 


LALMOHUN  CHOWDHURI  (Judgment -debtor)  v.  NUNU  MOHAMED 

TALUKDAR    (Auction-purchaser)  AND  OTHERS  (Decree-holders) .* 

[17th  July,  1889.] 

Sale  in  execution  of  decree — Disparaging  remarks  by  bystanders  or  purchasers  other 
than  the  decree-holder — Irregularity — Practice  regarding  sales  in  execution  of 
decrees — Adjournment  of  sale — Civil  Procedure  Code  (Act  XlV  of  1882),  ss.  331 
and  291. 

Disparaging  remarks  made  by  bystanders  or  by  purchasers  at  an  execution 
sale  other  than  the  decree-holder  do  not  constitute  such  an  irregularity  as  is 
contemplated  by  s.  311  of  the  Code  of  Civil  Procedure. 

Gunga  Narain  Gupta  v.  Annunda  Moyee  Burroanee  (1)  followed  ;  Woopendro 
Nath  Sircar  v.  Brojendronath  Mundle  (2)  and  Rukhinee  Bullubh  v.  Brojonath 
Sircar  (3)  distinguished. 

It  is  the  practice  of  the  Court,  under  the  Rules  of  the  High  Court,  which  have 
the  force  of  law,  to  place  all  properties  intended  for  sale  in  execution  of  decrees 
on  a  list,  and  to  proceed  with  the  sales  from  day  to  day,  [153]  commencing  on 
an  appointed  day.  As  each  property  is  taken  up  in  its  turn,  an  adjournment  of 
the  sale  of  a  particular  property,  which  is  the  consequence  of  such  procedure,  is 
not  an  adjournment  within  the  meaning  of  s.  291  of  the  Civil  Procedure  Code. 

APPEAL  from  an  order  of  the  Munsif  of  Thakurgao  refusing  to  set 
aside  a  sale  under  s.  31 1  of  the  Civil  Procedure  Code. 

Baboo  Rash  Behary  Ghose  and  Baboo  Mukund  Nath  Rat,  for  the 
appellant. 

Mr.  Evans  and  Baboo  Raw  Churn  Mitter,  for  the  respondents. 

For  the  purposes  of  this  report  the  facts  of  the  case  sufficiently  appear 
from  the  judgment  of  the  High  Court  (TOTTENHAM  and  GHOSE,  JJ.) 
which  was  as  follows  : — 

JUDGMENT. 

This  is  an  order  of  the  Munsif  declining  to  set  aside  a  sale  on  the 
alleged  ground  of  irregularity  in  publishing  and  conducting  it,  and  on  the 
allegation  that,  in  consequence  of  such  irregularity,  the  property  was  sold 
for  an  inadequate  price. 

The  Court  below  has  found  that  there  was  no  irregularity  ;  and,  there- 
fore, although  the  price  really  \vas  inadequate,  the  petitioner  is  not 
entitled  to  any  relief ;  and  in  that  decision  we  agree.  The  burden  of 
proving  the  irregularity  in  publishing  and  conducting  the  sale  lies  on  the 
judgment-debtor,  and  he  must  prove  that  no  proclamation  was  duly  pub- 
lished. The  evidence  on  this  point  is  as  unsatisfactory  as  could  be 

*  Appeal  from  Order  No.  125  of  1889,  against  the  order  of  Baboo  Nil  Madhub 
Mookerjee,  Munsif  of  Thakurgao,  dated  the  29th  of  January  1889. 

(1)  12C.L.R,  404?  (2)  7C.  346  =  9  C.L.R.  263.  (3)  5  C.  308, 


640 


VIII.] 


LALMOHUN    CHOWDURI    V.    N.    MOHAMED    TALUKDAR      17  Cal,  154 


imagined,  and,  as  the  learned  Pleader  for  the  appellant  pointed  out,  is  of 
the  most  ordinary  character,  which  never  carries  any  weight.  But  it  has 
also  been  brought  to  our  notice  that  the  petitioner  more  than  once  obtained 
the  adjournment  of  the  sale  on  the  understanding  that  he  would  have  no 
objection  on  the  ground  of  non-publication  of  the  sale  proclamation.  We 
think,  therefore,  that  as  far  as  the  publication  of  the  sale  proclamation 
goes,  the  judgment-debtor  has  failed  to  prove  that  there  was  any  irregula- 
rity whatever. 

Then,  as  to  the  irregularity  in  the  conduct  of  the  sale,  the  only  irre- 
gularity pointed  out  is,  that  the  person  who  purchased  the  property,  who 
is  not  the  decree-holder,  spread  disparaging  remarks  calculated  to  deter 
intending  purchasers  from  bidding  for  the  property,  the  disparaging  reports 
being  that  the  property  in  question  was  mortgaged  to  several  persons, 
and  that  it  had  [154]  already  been  sold  at  a  previous  execution  sale. 
The  cases  of  Woopendro  Nath  Sircar  v.  Brojendronath  Mundle  (1)  and 
Rukhinee  Bullub  v.  Bvojonath  Sircar  (2)  were  cited  to  us  in  which  it  was 
held  that  conduct  of  this  kind  did  amount  to  irregularity.  But,  in  those 
cases,  the  person  who  committed  the  irregularity,  in  the  one  case,  was  the 
decree-holder  himself,  and  in  the  other  case,  his  mookhtear  ;  and,  in  the 
case  of  the  decree-holder,  it  is  evident  that  he  being,  to  a  certain  extent, 
concerned  in  the  conduct  of  the  sale,  his  interference,  no  doubt,  unchecked 
by  the  Court,  might  amount  to  irregularity  in  the  conduct  of  the  sale. 
But  those  cases  do  not  meet  the  case  before  us.  In  this  case  the  irregu- 
larity is  alleged  to  have  been  committed  by  an  outsider  who  was  afterwards 
the  purchaser.  The  case  of  Gunga  Narain  Gupta  v.  Anunda  Moyee  Bur- 
roanee  (3)  seems  to  us  to  be  in  point.  There  it  was  held  that  the  disparaging 
remarks  made  by  by-standers,  or  by  persons  who  purchased  the  property, 
not  the  decree-holder,  could  not  constitute  such  irregularity  as  would  render 
the  sale  liable  to  be  set  aside  under  s.  311. 

The  other  point  taken  before  us  was  that  there  was  a  further  irre- 
gularity, inasmuch  as  the  sale  did  not  take  place  on  the  day  appointed. 
It  appears  that  the  sale  was  fixed  for  the  1st  of  October ;  then  it  was 
adjourned  to  the  6th  November,  on  which  date  the  sale  commenced,  the 
sale  of  this  particular  property  taking  place  on  the  10th.  The  practice  of 
the  Courts  under  the  Rules  of  this  Court,  which  have  the  force  of  law,  is 
to  place  all  properties  intended  for  sale  on  a  list ;  and  the  sales  commence 
on  the  day  fixed,  which  must  go  on  from  day  to  day  till  the  list  is  cleared. 
It  appears  that  the  sales  commenced  on  the  6th,  and  went  on  from  day 
to  day;  this  particular  property  did  -not  come  on,  for  want  of  time,  on 
any  of  these  days;  its  turn  came  on  the  10th.  We  think  that  that  is  no 
adjournment  within  the  meaning  of  s.  291,  and  that  there  was  no 
irregularity. 

We  accordingly  dismiss  the  appeal  with  costs. 


1889 
JULY  17. 

APPEL- 
LATE 
CIVIL. 

17  C.  152. 


C.  D.  P. 


Appeal  dismissed. 
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[155]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Tottenham  and  MY.  Justice  Ghose. 


MATRA  MONDAL  AND  ANOTHER  (Defendants)  v.  HARI  MOHUN 
MULLICK  alias  MOTHURA  MOHUN  MULLICK  (Plaintiff)." 

[22nd  July,  1889.] 

Subordinate  Judge,  Jurisdiction  of — Civil  Procedure  Code  (Act  XIV  of  1882),  ss.  15 
and  578, 

Section  15  of  the  Civil  Procedure  Code  does  not  preclude  a  Subordinate  Judge 
from  trying  a  suit  within  the  jurisdiction  of  the  Munsif's  Court. 

Ledgard  v.  Bull  (l)  distinguished. 

The  words  "  not  affecting  the  jurisdiction  of  the  Court  "  in  s.  578  of  the  same 
Code  mean  "  not  affecting  the  competence  of  the  Court  to  try. 

The  error  in  instituting  a  suit  in  a  Subordinate  Judge's  Court  instead  of  in  that 
of  the  Munsif  is  not  an  error  which  affects  the  jurisdiction  of  the  former  Court 
within  the  meaning  of  s.  578. 

[P.,  15  M.  241  (246)  ;  23  M.  367  (370)  =  9  M.L.J.  263  ;  10  Ind.  Cas.  731  (732)  =  7  N.L. 
R.  33  ;  R..  31  C.  849=8  C.W.N.  705  (708)  ;  37  C.  552  (555)  =  11  C.L.J.  577  =  14 
C.W.N.  784  =  5  Ind.  Cas.  577  ;  8  Bom.  L.R.516  ;  2  L.B.R.  117  (120)  ;  2  L.B.R. 
192  (194)  ;  R  &  Ap.,  28  C.  324  =  5  C.W.N.  509  (514)  ;  14  M.  183  (185).] 

THIS  was  a  suit  to  recover  possession  of  a  certain  jala  with  mesne 
profits.  It  was  filed  in  the  Court  of  the  Subordinate  Judge  of  Rajshahye, 
being  valued  at  Rs.  1,260. 

The  plaintiff,  Hari  Mohun  Mullick,  alleged  in  his  plaint  that  the  jala 
appertained  to  his  putni  taluk  of  Madhupore ;  that  the  name  of  the  jala 
was  Daur  Patherghata  ;  that  he  and  his  predecessors  had  been  in  adverse 
possession  of  the  jala  for  more  than  twelve  years ;  and  that  defendant 
No.  2,  the  Nawab  Bahadoor  of  Murshedabad,  had,  in  collusion  with 
defendant  No.  1,  Sheikh  Matra  Mondal,  dispossessed  him  from  the  jala  in 
Assar  1289  (July  1882).  The  defendants  alleged  that  the  disputed  jala  did 
not  belong  to  the  plaintiffs  putni  but  formed  part  of  the  rent-free 
mahal  Imamgunj,  the  property  of  defendant  No.  2,  the  Nawab 
Bahadoor  of  Murshedabad.  They  admitted  that  the  plaintiff  had  the 
lease  of  Imamgunj  from  1252  to  1258  (1845  to  1851),  and  from  1278  to 
1284(1871  to  1877),  during  which  time  he  held  the  jala,  as  the  ijaradar 
of  defendant  No.  2,  but  denied  his  possession  at  any  other  time,  and 
further  alleged  that  defendant  No.  1  had  been  in  possession  since 
1286  (1879)  as  the  ijaradar  of  defendant  No.  2.  They  also  alleged 
[156]  that  the  value  of  the  suit  was  below  Rs.  1,000  ;  and  therefore  con. 
tended  that  the  suit  was  cognizable  by  the  Munsif's  Court  and  that  the 
Subordinate  Judge  had  no  jurisdiction  to  try  it. 

Subsequently,  but  before  the  settlement  of  issues,  it  appeared  that 
the  examination  of  the  parties  or  their  pleaders  took  place  :  and  that  the 
plaintiff  then  substituted  for  his  original  allegation  that  the  jala  apper- 
tained to  his  putni  taluk  of  Madhupore,  the  allegation  that  the  jala  formed 
part  of  Chuck  Askaran  which  also  belonged  to  his  putni. 

*  Appeal  from  Appellate  Decree  No.  1675  of  1888,  against  the  decree  of  F.  W. 
Badcock,  Esq.,  Judge  of  Rajshahye,  dated  the  18th  of  July  1888,  affirming  the  decree 
of  Baboo  Aughore  Nath  Ghose,  Subordinate  Judge  of  Rajshahye,  dated  the  ?5tji  of 
July  1887, 

(1)  131.  A.  134. 
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The   Subordinate   Judge    found    that   the    property  in  suit  was  worth        1889 
more  than  Rs.  1,000,  and  accordingly  held  that  he  had   jurisdiction  to   try     JULY  22. 
the    suit.     On   the  merits  he  held  that,  although,  the  jala  did  not  appertain 
to  the    plaintiff's    putni   taluk   of   Madhupore,    it   formed    part   of  Chuck      APF 
Askaran   of   which   the    plaintiff   was    in    possession,   and    also   that   the 
plaintiff  had    been    in    adverse  possession  of  the  jala  for  more  than  twelve 
years.     Accordingly  the  Subordinate  Judge  decreed  the  suit.  17  Ci  135i 

The  defendants  appealed  to  the  District  Judge  before  whom  they 
repeated  their  objection  that  the  suit  had  been  over- valued,  and  that  the 
Subordinate  Judge  had  no  jurisdiction  to  try  it.  The  District  Judge  was 
of  opinion  that  the  suit  had  been  over- valued  and  that  it  could  not  exceed 
Rs.  675  in  value,  but  held  that  the  effect  of  this  was,  that  the  plaintiff 
could  only  recover  costs  on  the  scale  allowed  in  the  Munsif's  Court.  On 
the  merits  the  District  Judge  held  that  the  plaintiff  had  established  his  title 
to  the  jala  by  proving  that  it  appertained  to  Chuck  Askaran,  of  which  he 
was  in  possession,  and  that  he  had  also  established  his  title  by  adverse 
possession.  Accordingly  the  District  Judge  affirmed  the  decree  of  the  Sub- 
ordinate Judge  giving  the  plaintiff  costs  on  the  scale  allowed  in  the  Munsif's 
Court ;  and  dismissed  the  appeal. 

The  defendants  appealed  to  the  High  Court. 

The  Advocate-General  (Sir  Charles  Paul),  Baboo  Ram  Ckaran  Mittev 
and  Moulvie  Sir aj-ul-I slam,  for  the  appellants. 

Baboo  Sveenath  Dass  and  Baboo  Nil  Madhub  Bose,  for  the    respondent. 

[157]  The  judgment  of  the  Court  (TOTTENHAM  and  GHOSE,  JJ.)  was 
as  follows : — 

JUDGMENT. 

This  was  a  suit  to  recover  possession  of  a  jala  with  wasilat.  It  was 
filed  in  the  Court  of  the  Subordinate  Judge  of  Rajshahye  being  valued  at 
Rs.  1,260.  The  plaintiff  claimed  this  jala  as  appertaining  to  his  putni 
taluk  Madhupore,  and  alleged  that  the  name  of  the  jala  was  Daur  Father- 
ghata. 

The  defendants  alleged  that  this  jala  did  not  belong  to  the  plaintiff's 
putni,  but  belonged  to  a  property  called  Imamgunj,  belonging  to  the  de- 
fendant No.  2,  the  Nawab  Nazim  of  Bengal.  They  disputed  the  value  of 
the  property  in  suit,  alleging  that  it  was  below  Rs.  1,000,  and  therefore 
contended  that  the  suit  was  cognizable  by  the  Munsif's  Court  and  not  by 
the  Court  of  the  Subordinate  Judge. 

The  Subordinate  Judge  was  of  opinion  that  the  property  was  worth 
more  than  Rs.  1,000,  and  he  proceeded  to  try  the  case  on  the  merits. 

Before  the  issues  were  framed  it  seems  that  the  examination  of  the 
parties  or  their  pleaders  took  place,  and  the  plaintiff  substituted  for  his 
original  allegation  the  statement  that  the  jala  was  a  part  of  Chuck 
Askaran,  which  also  belonged,  as  he  stated,  to  his  putni.  But  from  the 
plaint  it  appears  that  he  also  set  up  a  case  of  title  by  adverse  possession. 

On  the  merits  the  Subordinate  Judge  held  that  the  jala  did  in  fact 
belong  to  the  plaintiff,  though  not  appertaining  to  his  putni  of  Madhupore. 
He  held  that  it  belonged  to  Chuck  Askaran,  of  which  the  plaintiff  was  in 
possession,  and  also  that  the  plaintiff  had  held  adverse  possession  for  more 
than  twelve  years. 

The  defendants  appealed  to  the  District  Judge,  and  repeated  the 
objection  that  the  suit  had  been  over- valued,  and  that  therefore  the  first 
Court  had  no  jurisdiction,  with  reference  to  s.  15  of  the  Code  of  Civil 
Procedure.  The  lower  appellate  Court  was  of  opinion  that  the  suit  had 
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in  fact  been  over-valued,  and  that  the  value  could  not  exceed  Rs.  675  ; 
but  it  held  that  the  effect  of  this  would  be  that  the  plaintiff  could  recover 
costs  only  on  the  scale  of  the  Munsif's  Court.  Upon  the  merits  the 
District  Judge  held  that  the  plaintiff  had  established  his  title  [158]  by 
adverse  possession,  and  had  also  established  his  title  by  reason  of  the 
jala  belonging  to  Chuck  Askaran  ;  and  the  decree  of  the  first  Court  was 
affirmed. 

In  this  second  appeal  it  has  been  contended  by  the  learned  Advocate 
General  for  the  defendants,  appellants,  that  the  change  of  case  adopted  by 
the  plaintiff  vitiates  his  suit ;  and  that  he  had  no  right  to  a  decree  upon 
a  state  of  facts  not  stated  in  the  plaint,  namely,  upon  the  allegation  that 
the  jala  belongs  to  Chuck  Askaran  with  his  putni.  He  further  contend- 
ed that  the  Subordinate  Judge  was  precluded  by  the  provisions  of  s.  15 
of  the  Code  of  Civil  Procedure  from  trying  the  suit  at  all ;  that  he  had  no 
jurisdiction  ;  and  that,  consequently,  his  decree  must  be  set  aside.  It  is 
contended,  lastly,  that  the  finding  of  the  lower  Court  of  title  by  adverse 
possession  is  an  improper  finding  upon  the  evidence. 

As  to  this  last  point,  we  think  that  both  the  Courts  below  distinctly 
found  upon  the  evidence  that  the  plaintiff  had  established  his  title  by 
adverse  possession.  The  finding  is  unequivocally  expressed  in  both  judg- 
ments, and  we  think  that  no  ground  for  a  second  appeal  can  be  raised  upon 
that  finding. 

As  to  the  alleged  change  in  the  plaintiff's  case,  we  think  that  that 
does  not  constitute  any  real  objection  to  the  decree  obtained  by  the  plaint- 
iff. The  change,  if  there  was  any,  was  effected  before  the  issues  vvere 
laid  down  ;  and  the  issues  are  in  all  cases  framed  not  only  upon  the 
pleadings,  but  also  upon  the  examination  of  parties  and  their  pleaders. 

The  fact  that  the  jala  has  been  found  not  to  belong  to  the  plaintiff's 
putni  is,  we  think,  no  reason  why  he  should  not  get  a  decree,  because  he 
has  proved  his  title,  though  not  in  the  way  first  set  out  in  his  allegations, 
namely,  by  satisfying  the  Courts  below  that  the  jala  belonged  to  another 
property  of  his,  and  that  his  possession  has  been  adverse  to  the  defendants 
for  more  than  twelve  years.  We  do  not  think  that  the  Judge  below  was 
right  in  saying  that  the  fact  that  the  jala  belonged  to  Chuck  Askaran  is 
sufficient  reason  for  giving  the  decree ;  but  the  finding  of  title  by  adverse 
possession  is,  we  think,  amply  sufficient. 

The  only  other  question  is  as  to  the  jurisdiction  of  the  first  Court  to 
try  the  case.  No  doubt  s.  15  of  the  Code  of  Civil  [159]  Procedure 
provides  that  "  every  suit  shall  be  instituted  in  the  Court  of  the  lowest 
grade  competent  to  try  it."  But  this  is  an  objection  which  was  not  taken 
in  the  petition  of  appeal  to  this  Court.  The  District  Judge  only  allowed 
this  defect  to  operate  as  against  the  amount  of  costs  to  be  obtained  by  the 
plaintiff;  and  against  that  ruling  of  the  lower  Court,  no  objection  was  taken 
until  the  learned  Advocate-General  raised  it  in  his  argument.  We  think, 
however,  there  is  nothing  in  s.  15  which  bars  a  Subordinate  Judge  from 
trying  a  suit  below  Rs.  1,000  in  value.  There  is  no  doubt  that  a  Sub- 
ordinate Judge  is  competent  to  try  all  suits  of  a  civil  nature  the  trial  of 
which  is  not  barred  by  some  special  statute — Vide  s.  19  of  the  Civil  Courts 
Act. 

The  learned  Advocate-General  called  our  attention  to  a  case  decided  by 
the  Privy  Council,  Ledgard  v.  Bull  (1),  but  that  was  a  case  which  had  been 
instituted  in  a  Court  not  competent  to  entertain  it.  It  was  afterwards, 

i ; : , 

(1)  131.  A.  134. 
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by  consent  of  parties,  transferred  to  the  proper  Court  and  then  tried.  The 
defendant,  however,  had,  from  the  first  and  throughout,  objected  that  the 
suit  had  been  filed  in  the  wrong  Court  and  could  not  be  tried.  The  Privy 
Council  held  that  the  defendant's  contention  was  correct,  and  that  the 
transfer  to  a  competent  Court  of  a  suit  instituted  in  a  Court  not  competent 
to  try  did  not  cure  the  defect,  and  the  suit  was  dismissed  by  their 
Lordships.  That  case  is  clearly  distinguishable  from  the  present  one. 
That  was  a  suit  brought  under  a  special  Act  which  excluded  the  jurisdic- 
tion of  every  Court  but  that  of  a  District  Judge.  It  was  filed  in  the  Court 
of  the  Subordinate  Judge.  It  was  filed,  therefore,  in  a  Court  not  competent 
to  try  it.  The  present  suit  was  filed  in  a  Court  of  the  lowest  grade 
competent  to  try  it. 

We  think  that  the  worst  can  be  said  of  the  plaintiff's  mistake  in 
this  respect  is,  that  it  was  an  irregularity  coming  within  the  scope  of 
s.  578.  But  the  words  of  s.  578,  "  not  affecting  the  jurisdiction  of  the 
Court,"  we  coustrue,  as  meaning,  not  affecting  the  competency  of  the  Court 
to  try.  It  appears  to  us,  therefore,  that  the  error  in  instituting  the  suit 
in  the  Subordinate  Judge's  Court  rather  than  in  that  of  the  Munsif's  is 
[160]  not  an  error  which  affects  the  jurisdiction-.  Had  the  converse  been 
the  case,  that  is,  if  a  case  cognizable  only  by  a  Subordinate  Judge  had 
been  instituted  in  the  Court  of  a  Munsif,  that  would  have  been  a  case  of 
want  of  jurisdiction.  As  it  is,  however,  we  think  that  there  is  nothing  in 
the  objection  raised  by  the  learned  Advocate-General. 

The  appeal  is  therefore  dismissed  with  costs. 


c.  D.  p. 
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Before  Mr.  Justice  Prinsep  and  Mr.  Justice  Hill. 


DWARKA  NATH  MITTER  (AS  SHEBAIT  OF  THE  IDOL  RADHARAMAN 

JlN   AND    ALSO    FOR    SELF    AND    OTHERS)    AND    OTHERS    (Plaintiffs]    V .' 

TARA  PROSUNNA  ROY  AND  OTHERS  (Defendants).* 
[22nd  July,  1889.J 

Parties — Co-sharers — Right  of  some  of  several  co-sharers  to  sue  alone — Refused   to 
join  suit  as  plainiiffs. 

It  is  only  when  plaintiffs  can  show  that  these  entitled  as  co-sharers  to  join 
with  them  have  refused  to  join,  or  hav,j  otherwise  acted  predudicially  to  the 
plaintiff's  interests,  that  they  are  entitled  to  sue  alone  and  make  their  co-sharers 
defendants  in  the  suit. 


[Overr.,  26  C.  409;   R. 
760  ;    12  Ind.   Cas. 


24  A.  226  (228)  =  1902  A.W.N.    31  ;  21  B.    154  (158)  ;  19  C. 
850  (853)  =  57   P,  R,  1911  =  49   P.L.R  1912  ;   149  P.  R  1907.] 

THE  plaintiffs  alleged  that  they  had  inherited,  with  other  persons 
whom  they  had  made  pro  forma  defendants,  the  shebaiti  and  proprietary 
interest  in  certain  fractional  shares  in  same  taluks  recorded  in  the  Collec- 
torate  of  Burdwan;  that  they  were  in  possession  thereof  by  receipt  of  rent 
from  the  defendant  Tara  Prosunna  Roy,  as  putnidar  of  their  entire 
interest  ;  that  the  defendant  Sashi  Bhusan  Roy,  alleging  that  he  had 

*  Appeal  from  Appellate  Decree  No,  1746  of  1888,  against  the  decree  of 
F.  Taylor,  Esq..  Judge  of  Burdwan,  dated  the  15th  of  June  1888,  reversing  the  decree 
of  Baboo  Raj  Narain  Chuckerbutti,  Munsit  of  Katwa,  dated  the  7th  of  February  1888. 
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obtained  from  Tara  Prosunna  a  transfer  of  the  putni,  brought  a  suit  against 
the  plaintiffs  and  their  co-shares,  the  pro  forma  defendants,  for  registra- 
tion of  his  name  in  their  sherista  as  putnidar  ;  that  the  suit  was  opposed  by 
the  plaintiffs,  and  Tara  Prosunna  was  made  a  party  to  the  suit,  which 
resulted  in  a  compromise,  whereby  Tara  Prosunna  and  Sashi  Bhusan  under- 
took to  relinquish  the  putni  and  the  plaintiffs  agreed  to  accept  the 
relinquishment  on  payment  of  the  amount  of  rent  and  cesses  due  to  them. 

[161]  The  present  suit  was  brought  for  the  balance  due  under  that 
compromise. 

The  plaintiffs  stated  that  their  co-sharers  were  residents  of  a  distant 
place,  and  that  they  therefore  sued  alone,  making  them  fro  forma  defend- 
ants. They  also  stated  that  they  would  on  recovery  of  the  whole  amount 
pay  the  respective  shares  thereof  due  to  their  co-sharers. 

The  pro  forma  defendants  filed  a  written  statement,  stating  that  they 
had  no  objection  to  the  plaintiffs  obtaining  a  decree  for  the  whole  amount. 

The  principal  defendant  took  several  objections  to  the  suit ;  the  only 
one  of  which  material  to  this  report  was,  that  the  plaintiffs  were  not  entitled 
to  sue  separately  for  their  shares.  . 

The  Munsif  held  th^t  the  suit  was  maintainable,  as  the  defendants 
had,  since  the  suit  was  brought,  given  the  plaintiffs  permission  to  carry  on 
the  suit  on  their  behalf. 

The  Judge  found  that  the  plaintiffs  had  not  brought  their  suit  until 
the  very  last  day  within  the  period  of  limitation,  and  that  the  bringing  the 
suit  without  their  co-sharers'  cannot  and  making  them  defendants  was 
an  attempt  to  evade  the  limitation  law,  and  that  the  subsequent  consent 
of  the  co-sharers,  given  after  the  period  of  limitation  had  expired,  could 
not  be  considered  as  an  authority  under  s.  35  of  the  Civil  Procedure  Code 
to  the  plaintiffs  to  sue  on  behalf  of  their  co-sharers.  He  therefore 
dismissed  the  suit. 

The  plaintiffs  appealed  to  the  High  Court. 

Baboo  Bhowani  Churn  Dntt,  for  the  appellants. 

Baboo  Mohini  Mohun  Roy  and  Baboo  Monmoth  Nath  Mitter,  for  the 
respondents. 

The  judgment  of  the  Court  (PRINSEP  and  HILL,  JJ.,)  was  as 
follows : — 

JUDGMENT. 

We  think  that  the  judgment  of  the  District  Judge  is  correct,  and  that 
this  appeal  must  be  dismissed. 

The  plaintiffs,  as  some  of  a  body  of  persons  entitled  to  a  balance  of 
arrears  of  rent,  have  brought  this  suit  making  their  co-sharers  defendants. 
They  state  that  they  have  made  them  defendants  because  they  are  resi- 
dents of  a  distant  place  ;  from  [1621  which  it  may  be  inferred  that  they 
would  have  had  some  difficulty  in  obtaining  their  consent  ;  and,  no 
doubt,  this  is  true,  because  it  would  seem  that  the  suit  has  been  brought 
on  the  very  last  day  of  the  period  prescribed  by  the  law  of  limitation. 

An  objection  as  to  the  form  of  the  suit  was,  as  stated  by  the  District 
Judge,  pressed  from  the  very  first  by  the  defendants.  We  have  no  doubt 
that  it  is  only  when  the  plaintiffs  can  show  that  those  entitled  to  join 
with  them  have  refused  to  join  or  have  otherwise  acted  prejudicially  to 
their  interests,  that  they  are  entitled  to  sue  alone  and  to  make  the  reluct- 
ant or  refusing  co-sharers  defendants  in  the  suit.  As  authority  for  this 
we  may  refer  to  the  case  of  Luke  v.  South  Kensington  Hotel  Co.  (1),  also 

(1)  Lv  R.  11  Ch.  D,  121. 
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to  the  cases  of  Patinharipat  Krishnan  Unni  Nambiar  v.  Chekur  Manakkal 
Nilakandan  Bhattathiripad  (1)  and  Kalidas  Kevaldas  v.  Nathu  Bhagvan  (2) ; 
and  we  may  further  refer  to  Ramsebuk  v.  Ramlall  Koondoo  (3).  In 
the  case  of  Prem  Chnnd  Luskur  v.  Mokshoda  Debi  (4)  it  was  expressly 
stated  that  the  co-sharers  of  the  plaintiffs  had  refused  to  join  in  the 
suit.  On  these  grounds,  therefore,  we  think  that  the  suit  was  rightly 
dismissed,  and  thnt  this  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 
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Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Gordon. 


GYANADA  KANTHO  ROY  BAHADUR  AND  OTHERS  (Defendants)  v. 

BROMOMOYI  DASSI,  EXECUTRIX  TO  THE  ESTATE  OF  KISHEN 

KISHORE  GHOSE,  DECEASED  (Plaintiff).* 

[13th  August,  1889.] 

Regulation   VLll   of   1819,  ss.    5,    7 — Putni  tenure,   Transfer  of,  by  sale — Bengal 
Tenancy  Act  (Vlll  of  1885),  ss.  13,  195  (e). 

Regulation  VIII  of  1819  is  not  affected  by  the  Bengal  Tenancy  Act  of  1885;  the 
Regulation  being  specially  saved  from  its  operation  by  s.  195  (e)  of  that  Act. 

[F.,  10  C.L.J.  453  (454)  =  4  Ind.  Cas.  371  (372).] 

[163]  THIS  was  a  suit  brought  to  recover  from  the  defendants 
arrears  of  rent  of  a  putni  taluk  in  Pergunnah  Dantia,  for  a  period  inter- 
vening between  Kartick  1293  and  Aughran  1294  B.  S.,  together  with 
cesses  and  interest,  the  yearly  rent  being  claimed  at  the  rate  of  Rs.  9,013-8. 

The  defendants  contended  that  Pergunnah  Dantia  had  been  sold  for 
arrears  of  Government  revenue  for  the  June  kist  of  1887,  and  the 
plaintiff  was  not,  therefore,  entitled  to  recover  the  arrears  of  rent  subsequent 
to  that  period.  They  also  contended  that  their  interest  in  the  putni  had 
been  sold  on  the  12th  Falgoon  1293  B.S.,  at  an  auction  sale,  the  tenure 
being  purchased  by  one  Bromomoyi  Dassi  who  had  taken  possession 
of  the  putni,  after  paying  into  Court  the  landlord's  fee ;  and  that, 
consequently,  they  were  not  liable  for  the  rent  after  such  sale.  They 
further  contended  that  the  purchaser  of  the  putni  tenure  should  have 
been  made  a  party  to  the  suit,  and  claimed  a  set  off  of  Rs.  1,401,  which  the 
plaintiff  used  to  collect  directly  from  an  under-tenant  of  a  certain  mouza 
included  in  the  putni ;  and  lastly  contended  that  the  putni  was  a  losing 
concern,  and  they  were,  therefore,  entitled  to  ask  the  Court  in  the  first 
place  to  direct  a  sale  of  the  tenure  in  execution  of  any  decree  the  Court 
might  pass  in  the  suit. 

The  Subordinate  Judge  found  that  a  sale  had  taken  place  for  arrears 
of  Government  revenue,  but  that  the  Government  of  Bengal  had  annulled 
the  sale ;  he  further  found  that  the  putni  tenure  had  been  sold  on  the 
12th  Falgoon  1293  B.S.,  in  execution  of  a  decree  of  a  Civil  Court  other 

*  Appeal  from  Original  Decree  No.  195  of  1888,  against  the  decree  of  Baboo   Sam* 
bhoo  Chunder  Nag,  Subordinate  Judge  of  Khulna,  dated  the  5th  of  July  1888. 

(1)  4  M.  HI,  (2)  7  B.  217.  (3)  6  C.  815,  (4)  H  C.  201, 
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1889        than  the  decree  for  arrears  of  its  rent,  and  that   at   such    sale    Bromomoyi 
Ai'G..i3.      Dassi    (who   appeared    to   be  at  the  time  of  suit  in  possession  of  the  putni) 

'        had  become   the    purchaser.     He    further   found    that   the   landlord's   fee 

APP^I.-       payable    under   s.   5    of   Reg.    VIII  of  1819  had  been  paid  into  Court,  but 

LATF        there  was  no  satisfactory  evidence  to  show  that  the  plaintiff  had    notice   of 

Livii..      such  deposit.     He  further  found  that  the  defendants  had  not  followed  the 

J7  C  162,     Procedure  laid  down  by  s.  13  of  the  Bengal    Tenancy    Act,    1885,    for    the 

transfer   of    permanent   tenures.     He   therefore  held  that  the  plaintiff  was 

not  bound  to  recognize  Bromomoyi  Dassi  or  to  make   her  a   party   to   the 

suit.     He    further    found    all   the   other  points  raised  by  the  defendants  in 

favour  of  the  plaintiff  and  gave  her  a  decree  for  the  amount  prayed. 

[164]  The  defendants  appealed  to  the  High  Court. 

The  Advocate-General  (Sir  Charles  Paul,  with  him  Baboo  Amavendra 

Nath  Chatterjee),  for  the  appellants,  contended    that   the    purchaser   of   the 

putni   had   complied   with    the    provisions  of  s.  13  of  the  Bengal  Tenancy 

Act  by  paying  into  Court  the  landlord's    fee    plus   the   fee  for   service   of 

notice   on    the    plaintiff,   and    that   the    plaintiff  was,    therefore,  bound  to 

recognize  the  purchaser  as  the  holder  of  the  putni  tenure,  and  that  it  was 

unnecessary  to  prove  the  receipt  of  the  fee  and  of  the  notice  by  the  plaintiff ; 

the    presumption    being   that    these   matters   had  been  legally  carried  out. 

That  even    assuming   Reg.    VIII    of    1819   applied   to   the   case,    s.    5   of 

Regulation  not  having  been  complied  with,  it  was  the  duty  of  the  landlord 

to  take  steps  under  s.  7  of  the  Regulation,  which  he  did  not  do. 

Mr.  Woodvofft  (with  him  Baboo  Urija  Simker  Mozumdar),  for  the 
respondent,  contended  that  the  law  regarding  the  transfer  of  putni  tenures 
was  governed  by  Reg.  VIII  of  1819  and  not  by  the  Bengal  Tenancy  Act, 
and  that  under  s.  195  (e)  of  the  latter  Act,  the  Regulation  was  not 
affected  by  the  Act ;  and  that  inasmuch  as  the  provisions  of  s.  5  of  the 
Regulation  had  not  been  complied  with,  the  plaintiff  was  not  bound  to 
recognize  the  transfer  of  the  tenure,  the  plaintiff  not  being  bound  to  take 
steps  under  s.  7  of  the  Regulation  ;  compliance  with  that  section  being 
optional  on  the  part  of  the  landlord. 

JUDGMENT. 

The  judgment  of  the  Court  (PETHERAM,  C.  J.,  and  GORDON,  J.)  was 
delivered  by 

PETHERAM,  C.  J. — This  is  a  suit  for  arrears  of  rent  of  a  putni  taluk 
from  Kartick  1293  to  Aughran  1294,  that  is,  for  fourteen  months,  and 
the  amount  claimed,  including  cesses  and  interest,  is  Rs.  12,541-14-5. 

The  defence,  so  far  as  it  is  material  in  the  present  appeal,  is  that 
the  interest  of  the  defendants  in  the  putni  was  sold  in  execution  of  a 
decree  on  the  12th  Falgoon  1293  and  was  purchased  by  one  Bromomoyi 
Chowdhurani,  who,  by  virtue  of  her  purchase  obtained  possession  of 
the  putni  and  deposited  in  Court  what  is  called  landlord's  fee,  and  the 
further  fee  for  service  of  notice  of  the  sale  on  the  landlord  as  re- 
quired by  the  Bengal  Tenancy  [165]  Act,  that  this  notice  was  duly  served  on 
the  plaintiff,  and  that,  under  these  circumstances,  the  defendants  are  not 
liable  for  the  rent  which  has  accrued  subsequent  to  the  sale.  The  Subor- 
dinate Judge  who  tried  the  case  finds  that  the  putni  was  sold  on  the  12th 
Falgoon  1293  in  execution  of  a  decree  other  than  a  decree  for  arrears  of 
rent  due  in  respect  thereof,  and  that  it  was  purchased  by  Bromomoyi 
Chowdhurani  who  seems  to  be  in  possession  since  her  purchase.  He  also 
finds  that  the  landlord's  fee  and  the  further  fee  for  service  of  notice 
of  sale  on  him  have  been  paid  into  Court  by  the  purchaser  as  required 
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by  s.  13  of  the  Bengal  Tenancy  Act,  but  he  considers  that  this  is  not 
sufficient  to  relieve  the  purchaser  from  all  responsibility  in  the  matter, 
or  to  compel  the  plaintiff  to  recognize  her  as  her  tenant,  because  there  is 
no  evidence  to  prove  the  plaintiff  has  received  notice  of  the  deposit,  and 
further,  because  the  provisions  of  s.  15  of  the  Bengal  Tenancy  Act  have  not 
been  complied  with.  He  therefore  holds  that  the  defendants  are  liable  for 
the  rent,  and  has  accordingly  decreed  the  claim  in  full.  The  defendants 
appealed  and  the  learned  Advocate-General  on  their  behalf  contends 
that  as  the  purchaser  of  the  putni  has  complied  with  the  provisions 
of  s.  13  of  the  Bengal  Tenancy  Act  by  paying  into  Court  the  landlord's 
fee  and  the  further  fee  for  service  of  notice  of  the  sale  on  the  landlord, 
and  the  sale  has,  in  consequence,  been  confirmed  under  s.  312  of  the 
Civil  Procedure  Code,  the  transfer  of  the  putni  tenure  is  complete,  and 
therefore  the  plaintiff  is  bound  to  recognize  that  transfer,  although  it  is  not 
proved  that  she  has  received  her  fee  and  the  nolice  of  sale.  On  the  other 
hand,  Mr.  Woodroffe,  for  the  respondent,  argues  that  s.  13  of  the  Bengal 
Tenancy  Act  has  no  application  to  the  present  case,  because  the  rules  to 
be  observed  on  the  transfer  of  a  putni  tenure  are  contained  in  Regulation 
VIII  of  1819,  which,  being  an  enactment  relating  to  putni  tenures,  is, 
under  s.  195  (e)  of  the  Bengal  Tenancy  Act,  not  affected  by  that  Act, 
and  as  the  rules  of  the  Regulation  as  regards  the  registration  of  her  pur- 
chase have  in  no  wise  been  observed  by  the  purchaser,  the  plaintiff  is  not 
bound  to  recognize  her  as  her  tenant,  but  has  a  right  to  recover  arrears  of 
rent  from  the  defendants,  who  are  the  heirs  of  the  putnidar  whose  name  is 
recorded  in  her  books. 

[166]  After  carefully  considering  the  matter,  we  think  this  argument 
is  sound.  The  first  question  to  be  decided  is  whether  Regulation  VIII  of 
1819  is  applicable  to  the  present  case.  Now  s.  5  of  Regulation  VIII  of 
1819  provides  as  follows  :  —  "The  right  of  alienation  having  been  declared 
to  vest  in  the  holder  of  a  putni  taluk,  it  shall  not  be  competent  to  the 
zemindar  or  other  superior  to  refuse  to  register  and  otherwise  to  give  effect 
to  such  alienations,  by  discharging  the  party  transferring  his  interest  from 
personal  responsibility,  and  by  accepting  the  engagements  of  the 
transferee.  In  conformity,  however,  with  established  usage,  the  zemindar 
or  other  superior  shall  be  entitled  to  exact  a  fee  upon  every  such  alienation  ; 
and  the  rate  of  the  said  fee  is  hereby  fixed  at  two  per  cent  on  the  jummaor 
annual  rent  of  the  interest  transferred  until  the  same  shall  amount  to 
Rs.  100,  which  sum  shall  be  the  maximum  of  any  fee  to  be  exacted  on  this 
account.  The  zemindar  shall  also  be  entitled  to  demand  substantial  security 
from  the  transferee  or  purchaser,  to  the  amount  of  half  the  jumma  or 
yearly  rent  payable  to  him  from  the  tenure  transferred,  the  condition  of 
furnishing  such  security  on  requisition  being  understood  to  be  one  of  the 
original  liabilities  of  the  tenure.  The  above  rules  shall  apply  equally  to 
the  case  of  a  sale  made  in  execution  of  a  decree  or  judgment  of  Court  as  to 
all  other  alienations."  And  s.  6  lays  down  that  "  it  shall  be  competent 
to  the  zemindar  or  other  superior  to  refuse  the  registry  of  any  transfer 
until  the  fee  above  stipulated  be  paid,  and  until  substantial  security  to  the 
amount  specified  be  tendered  and  accepted."  Having  regard  to  these  pro- 
visions it  seems  to  us  that  the  purchaser  in  the  present  case  ought  to  have 
applied  to  the  zemindar  to  register  the  transfer  of  the  tenure,  and,  at  the 
same  time,  to  have  paid  or  tendered  the  prescribed  fee,  and  had  she  done 
so  and  also  furnished  the  security  which  the  zemindar  was  entitled  to 
demand,  the  zemindar  could  not  have  refused  to  register  the  transfer.  The 
purchaser,  however,  did  nothing  of  the  kind,  and  therefore  the  zemindar 
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was  not  bound  to  register  the  transfer  or  recognise  the  purchaser  as  the 
tenant,  and,  under  these  circumstances,  we  think  the  plaintiff  has  still  a 
right  to  look  to  the  ostensible  tenants,  that  is,  to  the  defendants  in  the 
[167]  present  suit,  for  her  rent.  The  learned  Advocate-General  has 
drawn  our  attention  to  s.  7  of  Regulation  VIII  of  1819,  which  lays  down 
a  particular  procedure  to  be  followed  by  the  zemindar,  when  the  putni 
has  been  sold  in  execution  of  a  judgment  of  Court  (as  in  the  present  case), 
if  the  rules  of  s.  5  have  not  been  complied  with  by  the  purchaser,  and 
(assuming  that  this  Regulation  applies  to  the  present  case)  he  contends 
that  this  is  the  procedure  which  the  plaintiff  ought  to  have  adopted.  We 
think,  however,  that  even  allowing  that  the  plaintiff  had  notice  of  the 
sale,  which  it  does  not  appear  she  had,  it  was  not  obligatory  on  her  to 
proceed  in  the  manner  provided  by  s.  7.  We  think  the  plaintiff  had  two 
courses  open  to  her  :  she  could  either  refuse  to  recognise  the  transfer  and 
the  purchaser  as  her  tenant  until  the  rules  laid  down  in  s.  5  had  been 
complied  with  by  her,  or  she  could  take  proceedings  under  s.  7.  She  has 
chosen  the  former  course,  which,  having  regard  to  the  provisions  of  the 
Regulation,  we  think  she  had  a  legal  right  to  do. 

There  remains  the  question  whether  s.  13  of  the  Bengal  Tenancy  Act 
has  any  application  to  the  present  case.  If  it  has,  then  this  curious  state 
of  things  will  arise  that,  under  the  enactments  at  present  in  force,  (Regula- 
tion VIII  of  1819  has  not  been  repealed),  there  will  be  two  totally  different 
systems  of  registration  of  certain  transfers  of  putni  tenures.  The  Bengal 
Tenancy  Act  has  introduced  what  may  be  called  a  system  of  public  and 
official  registry  of  transfers  of  permanent  tenures  under  which  the  land- 
lord's fee  has  to  be  paid  to  and  the  notice  of  transfer  to  be  served  on  him 
through  the  medium  of  the  District  Collector,  while  under  the  law  relating 
to  putni  tenures  the  registration  of  transfers  of  a  private  nature  as  it  has 
to  be  made  in  the  sherista  of  the  zemindar,  and  the  prescribed  fee  has  to 
be  paid  or  tendered  directly  to  him  without  the  intervention  of  any  public 
officer. 

If  this  dual  system  be  in  force,  then  the  purchaser,  in  the  present 
case,  would  have  the  option  of  following  the  procedure  provided  in  s.  13 
of  the  Tenancy  Act  instead  of  proceeding  under  the  putni  Regulation,  a 
procedure  which  is  clearly  in  derogation  of  the  right  of  the  zemindar  under 
Regulation  VIII  of  1819  to  have  the  transfer  registered  in  her  books  in 
accordance  with  [168]  the  rules  therein  laid  down,  and  which,  therefore, 
affects  an  enactment  which  is  specially  saved  from  the  operation  of  the 
Bengal  Tenancy  Act  by  s.  195  (e)  of  that  Act. 

We  think,  therefore,  that  s.  13  of  the  Tenancy  Act  does  not  apply  to 
the  present  case,  and  that  the  rules  laid  down  in  Regulation  VIII  of  1819 
ought  to  have  been  observed  by  the  purchaser,  and  as  they  have  not  been 
observed,  the  plaintiff  is  entitled  to  a  decree  against  the  defendants. 

The  result  is  that,  although  we  are  unable  to  accept  the  reasons 
given  by  the  learned  Subordinate  Judge  for  the  conclusion  he  has  arrived 
at,  we  think,  for  the  reasons  we  have  given,  that  the  suit  has  been  pro- 
perly decreed,  and,  therefore,  this  appeal  must  be  dismissed  with  costs. 

T.  A,  v,  Appeal  dismissed. 
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ABRAHIM  KHAN  AND  OTHERS  (Defendants)  v.  FAIZUNNESSA 

BIBI  (Plaintiff). 

ABRAHIM  KHAN  AND  OTHERS  (Defendants)  v.  XHAIRUNNESSA 
BIBI  AND  OTHERS  (Plaintiffs}*      [27th  June,  1889.] 

Remand — Procedure  on  remand-  -Practice — Appeal  from  remand  order — Civil  Pro- 
cedure Code  (Act  XIV  of  1882),  ss.  562,  588,  cl.   28. 

Upon  an  appeal  under  cl.  28  of  s.  588  of  the  Civil  ProcedureiCode,  against  an 
order  of  remand  under  s.  562,  the  High  Court  is  not  restricted  to  the  "considera- 
tion of  the  form  of  the  order,  but  may  examine  it  on  its  merits. 

Where  an  appellate  Court  passed  an  order  under  s.  562,  remanding  a  case 
which  had  been  disposed  of  in  the  Court  of  first  instance  upon  points  which  were 
not  preliminary  points,  but  points  directed  to  the  merits  of  the  case,  the  High 
Court  on  appeal  set  aside  the  remand  order,  directing  the  lower  appellate  Court 
to  hear  the  appeal  according  to  law. 

[F  1  P.R.  1903  =  1  P.L.R.1903;  6  P.R.  1892  ;  Appr.,  16  A.  252  (253)  =  (1894)  A.W.N. 
64  ;  R.,  31  C.  228  (230)  ;  19  M.  422  (424)  ;  6  C.L.J.  547  (553)  =  12  C.W.N.  590  ; 
5  P.R.  1891  ;  D.,  12  C.P.L.R.  45  (47).] 

THESE  were  appeals  from  orders  of  remand  under  s.  562  of  the  Civil 
Procedure  Code. 

The  facts,  so  far  as  they  are  material  to  the  present  report,  are 
sufficiently  set  forth  in  the  judgment  of  TOTTENHAM,  J. 

[169]  Baboo  Mohini  Mohnn  Roy,  Baboo  Jogesh  C  founder  Roy,  and 
Baboo  Makunda  Nath  Roy,  for  the  appellants. 

Baboo  Sreenath  Das  and  Baboo  Dwavkanath  Chuckerbati,  for  the 
respondents. 

The  following  judgments  were  delivered  (by  the  High  Court  (TOTTEN- 
HAM and  BANERJEE,  JJ.): — 

JUDGMENTS. 

TOTTENHAM,  J. — These  are  appeals  against  orders  of  remand  pur- 
porting to  have  been  made  by  the  lower  appellate  Court  under  s.  562  of 
Code  of  Civil  Procedure.  That  section  provides  that  if  the  Court  against 
whose  decree  the  appeal  is  made  has  disposed  of  the  suit  upon  a  prelimi- 
nary point,  and  the  decree  upon  such  point  is  reversed  in  appeal,  the 
appellate  Court  may,  if  it  thinks  fit,  remand  the  case,  and  direct  the 
lower  Court  to  proceed  to  investigate  the  case  on  the  merits. 

The  suits  were  to  recover  mesne  profits  in  respect  of  land  of  which 
the  plaintiffs  had  been  dispossessed,  and  for  which  apparently  they  had 
obtained  possessory  decrees. 

The  first  Court  laid  down  various  issues :  in  one  case  six,  and  in  the 
other  eight  ;  and  having  tried  most  of  those  issues,  it  dismissed  the  suits 
a  pparently  upon  their  merits.  The  issue  the  first  Court  did  not  try  was  as 
to  the  amount  of  mesne  profits  the  plaintiffs  were  entitled  to  recover. 
The  findings  upon  some  of  the  other  issues  being  sufficient  for  the  dis- 
missal of  the  suits,  the  Munsif  thought  it  unnecessary  to  try  this  last 
issue. 
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*  Appeals  from  Orders  Nos.  29  and  30  of  1889,  against  the  orders  of  Baboo  Purno 
Chunder  Shome,  Subordinate  Judge  of  Mymensingh,  dated  the  10th  of  December 
1888,  reversing  the  orders  of  Baboo  Mohendro  Lai  Ghose,  Munsif  of  Pingna,  dated  the 
30th  of  April  1888. 
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The  plaintiffs  appealed  ;  and  the  lower  appellate  Court  having  set 
out  the  various  issues  arising  in  the  two  cases,  proceeded  to  give  its  deci- 
sion upon  them  seriatim.  The  result  was  that  all  the  issues  decided  by 
the  Munsif  against  the  plaintiffs  were  decided  by  the  lower  appellate 
Court  in  favour  of  the  plaintiffs.  The  lower  appellate  Court,  thereupon, 
remanded  the  cases  to  the  Munsif  under  s.  562  with  reference  to  the 
issue  as  to  the  amount  of  mesne  profits  which  the  plaintiffs  might  have 
been  entitled  to  recover,  upon  the  ground  that  the  judgment  of  the  Court 
below  on  the  preliminary  points  dealt  with  must  be  set  aside,  and  the 
evidence  on  the  record  did  not  enable  the  lower  appellate  Court  to  come 
to  a  decision  on  the  merits,  the  merits  being  the  amount  of  mesne  profits. 

[170]  Against  this  order  of  remand  these  appeals  have  been  preferred. 
The  arguments  occupied  a  considerable  time,  not  apparently  because 
there  has  been  any  difference  of  opinion  on  either  side,  or  any  doubt  in 
the  mind  of  the  Court  that  the  order  was  obviously  unsustainable,  but 
because  the  learned  Pleader  for  the  appellant  wished  the  Court  to  go 
beyond  what  is  usually  done  in  similar  cases,  and  to  allow  him  to  enter 
upon  the  merits  throughout,  with  a  view  to  show  that  the  lower  appellate 
Court  was  wrong  in  its  decision  upon  the  several  issues  that  it  had 
considered.  Ultimately,  the  learned  Pleader  did  not  press  us  to  restore  the 
judgment  of  the  first  Court  by  which  the  suits  were  dismissed,  but  said  that 
he  would  be  satisfied  if  we  simply  set  aside  the  order  of  remand  and  all  the 
observations  made  by  the  Court  in  its  order. 

In  dealing  with  the  first  part  of  the  argument,  the  learned 
Pleader  for  the  appellants  laid  before  us  many  authorities  of  this 
Court  and  of  the  Allahabad  and  Bombay  High  Courts,  to  show  that, 
where  an  appeal  is  made  against  an  order  of  remand  under  s.  562, 
the  High  Court  is  not  limited  to  the  consideration  of  the  form  of  the 
order  to  see  whether  it  is  precisely  in  accordance  with  the  section, 
but  it  is  at  liberty,  and  in  fact  is  bound,  to  enter  upon  the  merits 
of  the  preliminary  point  upon  which  the  case  has  been  disposed  of  by  the 
first  Court :  and  I  think  that  those  decisions  are  perfectly  right.  But  I 
think  that  they  apply  only  to  cases  in  which  the  points  in  question  are 
really  preliminary  points.  Where  the  Court  of  First  Instance  has  disposed 
of  a  suit  upon  what  really  is  a  preliminary  point,  and  the  lower  appellate 
Court  has  reversed  its  decision  on  that  point,  no  doubt  the  High  Court 
should  and  must  decide,  between  the  two,  which  came  to  a  right  decision 
upon  such  point :  but  where,  as  in  the  present  case,  the  points  upon  which 
the  first  Court  disposed  of  the  suit,  and  which  points  were  also  discussed 
by  the  lower  appellate  Court,  are  not  in  any  sense  preliminary  points, 
but  are  points  directed  to  the  merits  of  the  cases,  I  think  that  the  High 
Court,  upon  appeal  from  the  remand  order,  ought  not  to  enter  upon  the 
merits  of  those  points.  It  is  quite  enough  to  point  out  to  the  lower 
appellate  Court  that  itlhas  committed  an  error  in  applying  s.  562  when 
that  section  does  not  apply,  and  that  is  the  course  I  propose  to  observe  in 
the  present  instance. 

[171]  In  these  cases  the  points  tried  by  the  Munsif  (who  evidently 
did  not  consider  them  preliminary  points)  touched  the  merits  of  the  cases. 
The  lower  appellate  Court  could  not,  therefore,  legally  remand  these  cases 
under  s.  562,  because  s.  564  prohibits  an  appellate  Court  from  doing  so, 
except  under  the  circumstance  prescribed  by  s.  562.  What  the  Court 
ought  to  have  done  if  it  thought  any  further  enquiry  or  further  evidence 
necessary  to  enable  it  to  come  to  a  decision,  was  to  have  complied  with 
s.  566,  keeping  the  cases  on  its  own  file. 
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This  being  my  opinion,  I  set  aside  the  order  of  remand  under  s.  562, 
and  send  these  cases  back  to  the  lower  appellate  Court.  That  Court  must 
hear  the  appeals  in  the  manner  provided  by  law,  and  come  to  a  final 
determination  upon  them.  Of  course,  should  it  think  it  necessary,  it 
may  remit  the  case  to  the  first  Court  for  trial  of  any  issue  ;  but  the  deci- 
sion now  rests  with  the  lower  appellate  Court,  and  not  with  the  Munsif. 

Costs  will  abide  the  result. 

BANERJEE,  J. — I   concur  in  the   order  made   by  my  learned   brother. 

The  questions  raised  in  these  cases,  which  are  of  some  importance,  are, 
first,  whether  a  party  appealing  under  cl.  28  of  s.  588,  against  an  order 
of  remand  under  s.  562  of  the  Code,  is  to  be  limited  to  grounds  touching 
the  correctness  of  the  order  appealed  against  merely  in  point  of  form, 
or  is  entitled,  to  go  into  the  merits  of  the  case  in  so  far  as  they  bear  upon 
the  correctness  or  incorrectness  of  that  order  ;  and,  secondly,  if  he  is 
so  entitled,  whether  he  can  ask  this  Court  to  examine  the  grounds  upon 
which  that  order  is  based  with  reference  as  well  to  matters  of  fact  as  to 
points  of  law. 

As  to  the  first  question,  there  does  not  appear  to  be  much  room  for 
doubt.  If  a  party  is  entitled  to  appeal  against  an  order  of  remand,  he 
is  certainly  entitled  to  ask  the  Court,  not  merely  to  consider  whether  that 
order  is  correct  in  point  of  form,  but  also  to  decide  whether  it  is  substan- 
tially and  on  the  merits  a  correct  order ;  and  I  think  the  view  taken  of 
the  matter  in  the  two  ;cases  referred  to  in  argument,  the  case  of  Loki 
Mahto  v.  Aghoree  Ajail  Lall  (1)  and  the  case  of  Badam  v.  Imvat  (2),  is 
quite  correct. 

[172]  The  second  question  does  not,  however,  seem  quite  free  from 
difficulty  ;  and  if  it  had  been  necessary  to  decide  the  point  in  this  case,  I 
should  have  felt  considerable  hesitation  in  accepting  the  appellant's  view 
as  correct,  namely,  that  upon  an  appeal  from  a  remand  order  the  appel- 
lant is  entitled  to  go  into  questions  of  fact,  when,  if  the  very  same  matter 
had  come  up  before  this  Court  by  way  of  appeal  from  appellate  decree,  his 
contention  must  have  been  limited  to  points  of  law.  This  is  an  anomaly 
which  the  Legislature  is  not  likely  to  have  intended.  Under  the  Proce- 
dure Code  of  1859,  second  appeals,  whether  from  decrees  or  orders,  were 
limited  to  questions  of  law ;  and  under  the  present  Code,  s.  585  is,  I  think, 
though  not  without  some  hesitation,  sufficiently  wide  to  limit  the  consider- 
ation of  all  second  appeals  to  matters  of  law,  whether  they  are  appeals 
from  appellate  decrees  or  are  appeals  from  orders  in  which  the  matter 
discussed  is  really  raised  by  way  of  second  appeal. 

In  the  present  case,  however,  it  is  not  necessary  to  come  to  any  definite 
decision  upon  this  point,  as  the  lower  appellate  Court's  decision  on  the 
so-called  preliminary  issues,  upon  which  the  order  of  remand  appealed 
against  is  based,  does  not  properly  come  before  us  for  consideration  now  ; 
that  order  clearly,  and  on  the  face  of  it,  being  bad  in  law  as  an  order  under 
s.  562.  The  points  which  have  been  regarded  as  preliminary  points  not 
being  preliminary  points  in  any  sense  of  the  expression,  no  remand  order 
under  s.  562  ought  to  have  been  made.  That  being  so,  we  cannot  be 
called  upon  at  the  present  stage  to  determine  whether  the  lower  appellate 
Court's  decision  on  the  so-called  preliminary  points  is  right ;  and  the 
learned  Vakil  for  the  appellants  very  properly  concedes  that  he  is  not  entitl- 
ed to  ask  us  in  these  cases  to  restore  the  judgment  of  the  Munsif.  What 
he  asks  for  is  that  the  decision  of  the  lower  appellate  Court  upon 
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certain  of  the  issues,  which  it  has  regarded  as  preliminary  issues,  should 
not  have  any  binding  force,  so  far  even  as  that  Court  was  concerned.  If 
the  points  disposed  of  by  the  lower  appellate  Court  in  its  decision  under 
appeal  are  not,  as  we  think  they  are  really  not,  preliminary  points,  any 
decision  arrived  at  upon  those  points  cannot  have  the  effect  that  a  decision 
properly  arrived  at  under  s.  562  can  have  ;  and  this  is  all  that  I  think  it  is 
necessary  for  us  to  say  at  present. 

c.  D.  P.  Orders  set  aside. 


17  C.  173. 
[173]  APPEAL  FROM  ORIGINAL  CIVIL. 

Before  Sir  W.  Comer  Pettier  am,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Pigot. 


JADU  RAI  AND  OTHERS  (Plaintiffs)  v.  BHUBOTARAN  NUNDY 
AND  OTHERS  (Defendants)."  [30th  August,  1889.] 

Evidence — Parol  evidence — Evidence  to  vary  written  contract — Evidence  Act  (I  of 
1872),  s.  92 — Bought- and-sold  notes — Oral  evidence  as  to  matter  on  which 
document  is  silent — Reservation  of  question  on  evidence — Damages. 

The  defendants  agreed  to  purchase,  to  arrive,  from  Messrs.  Ralli  Brothers, 
3,000  maunds  of  copper,  July  shipment,  and,  on  the  13th  August,  the  defendants 
entered  into  a  contract  with  the  plaintiffs  to  sell  to  Ihem  750  maunds  out  of  this 
copper.  The  bought-and-sold  notes  forming  the  contract  between  the  'plaintiffs 
and  the  defendants,  corresponded  one  with  the  other,  and  constituted  a  contract 
for  delivery  of  750  maunds  conditional  on  arrival  within  four  months.  Fifteen 
hundred  maunds  or  thereabouts  of  this  copper  arrived  at  Ralli  Brothers'  godowns 
within  the  time  mentioned  in  the  contract  between  the  plaintiffs  and  the  defend 
ants.  The  defendants  delivered  to  the  plaintiffs  375  maunds  6  chittacks  of 
copper  within  time  ;  and  made  no  further  delivery  to  the  plaintiffs,  no  oiher 
shipment  of  the  copper  contracted  for  arriving  within  time  at  Calcutta. 

In  a  suit  brought  by  the  plaintiffs  to  recover  damages  for  breach  of  contract  to 
deliver,  the  defendants  sought  to  show,  by  oral  evidence,  that  the  contract  was 
for  delivery  of  750  maunds,  if  one-fourth  of  each  of  the  successive  arrivals  at 
Ralli  Brothers'  godowns  should,  in  the  aggregate,  amount  to  750  maunds : 
Held,  that  such  evidence  was  inadmissible  under  s.  92  of  the  Evidence  Act,  and 
that  the  plaintiffs  were  entitled  to  recover. 

Questions  as  to  the  admissibility  of  evidence  should  be  decided  as  they  arisei 
and  should  not  be  reserved  until  judgment  in  the  case  is  given. 

[F.,  25  C.  401  (408)  ;    U.B.R.  (1897—1901)  376  ;   R.,  8  C.W.N.  489  (493)  ;    114  P.L  R. 
1901.] 

APPEAL  from  the  judgment  of  Trevelyan,  J. 

The  plaintiffs  sued  to  recover  from  the  defendants  Rs.  3,834-2-6  as 
damages  for  the  non-delivery  of  certain  copper.  The  facts  were  as  follows  : 
On  the  23rd  July  1887,  the  defendants  bought  from  Messrs.  Ralli 
Brothers  3,000  maunds  of  copper,  July  shipment,  at  Rs.  21-2  per  maund, 
and,  on  the  13th  August,  the  defendants  through  a  broker  contracted  to 
sell  to  the  plaintiffs  750  maunds  of  the  said  copper,  at  the  rate  of 
Rs.  21-5  per  maund.  Bought-and-sold  notes  corresponding  one  with  the 
other  [174]  were  prepared  and  signed  by  the  broker;  the  sold  note  ran  as 
follows : — 

"  To  Jadu  Raiji,  Ramgopal  Raiji,  this  is  written  by  Dhunsook  Madun 
Chand  with  salutations.  Further,  we  have  bought  for  you  Furrakawa 

*  Original  Civil  Appeal,  No.  11  of  1889,  against  the  decree  of  Mr.  Justice  Trevelyan, 
dated  the  15th  of  February  1889. 
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copper,  750  maunds,  as  amdani  (to  arrive)  of  (or  from)  Mudusudan 
Nundy,  Ramprosunno  Nundy,  and  Bhubotaran  Nundy  at  the  rate  of 
Rs.  21-5,  the  goods  of  the  house  of  Ralli,  Parbhavs  (1).  Time  limited  (for 
delivery)  four  months.  Interest  at  the  rate  of  Rs.  10,  Kothi  weight  in 
Company's  Rupees,  you  will  give  (pay).  The  conditions  as  to 
weighment  (delivery)  to  be  45  days  after  the  goods  shall  have  come  into 
the  ghur  (house  and  godown,  &c.).  You  are  to  deduc£  interest  (discount) 
at  the  rate  of  Rs.  8.  Sumbat  1944,  dated  the  9th  day  of  the  dark  side  of 
Bhadro. 

•  Signature  of  Jadu  Rai,  Ramgopal  Rai, 
By  the  pen  of  GRIDHARI  LALL.  " 

On  the  21st  October  1887  a  portion  of  the  copper  arrived,  and  in 
November  a  further  portion,  amounting  in  all  to  1,497  maunds  ;  and  the 
defendants,  on  the  23rd  October,  gave  to  the  plaintiffs  a  delivery  order  on 
Ralli  Brothers  for  375  maunds  6  chittacks  of  such  copper ;  and  this 
quantity  of  copper  was  duly  delivered  to  them  under  the  delivery  order. 
Two  hundred  and  twenty-five  maunds  out  of  this  copper  were,  under  a 
contract  for  450  maunds,  delivered  by  the  defendants  to  another  purchaser, 
and  they  themselves  took  delivery  from  Ralli  Brothers  of  the  remainder 
of  the  quantity,  selling  it  in  the  bazaar  at  a  rate  higher  than  Rs.  21-5.  No 
more  copper  arrived  in  Calcutta  within  the  terms  of  the  defendants'  contract 
with  Ralli  Brothers,  nor  did  any  other  copper  of  the  kind  mentioned  in 
the  defendants'  contract  with  the  plaintiffs  arrive  in  Calcutta  for  the 
defendants  during  the  time  mentioned  in  their  contract  with  the  plaintiffs. 

Subsequently  to  the  delivery  to  the  plaintiffs  of  the  375  maunds  6 
chittacks  of  copper,  the  defendants  agreed  with  Ralli  Brothers  to  cancel 
the  contract,  and  Ralli  Brothers  paid  over  to  them  the  sum  of  Rs.  12,500 
in  consideration  of  this  agreement.  The  plaintiffs  sued  the  defendants  to 
recover  damages  for  breach  of  their  contract. 

[175]  The  defendants  in  their  written  statement,  stated  that,  at  the 
time  the  contract  was  entered  into,  it  was  distinctly  agreed  that  the 
defendants  should  sell  and  deliver  to  the  plaintiffs  750  maunds  of  copper 
by  instalments  of  one-fourth  of  each  shipment  of  copper  of  which  they 
should  receive  delivery  from  Ralli  Brothers. 

The  evidence  adduced  on  this  point  was  that  of  the  broker  and  of  one 
of  the  defendants. 

The  broker's  evidence  was  to  the  effect  that  there  was  no  arrange- 
ment as  to  delivery,  but  that  it  was  understood  that  delivery  was  to  be 
taken  from  Ralli  Brothers,  who  were  to  deliver  the  copper  to  the 
defendants,  and  out  of  that  copper  the  defendants  were  to  deliver  to  the 
plaintiffs  in  proportion  as  they  got  delivery  from  Ralli  Brothers,  viz., 
that  if  the  defendants  got  delivery  of  only  half  from  Ralli  Brothers,  the 
defendants  would  only  deliver  half  to  the  plaintiff ;  if  they  got  the  whole 
they  would  deliver  the  whole  ;  and  that  he  (the  broker)  told  the  plaintiffs' 
gomastha  that  he  would  have  to  take  delivery  in  the  same  way  as  the 
defendants  got  delivery  from  Ralli  Brothers  ;  and  that  all  that  was 
arranged  between  the  parties  had  been  put  down  in  the  contract,  the 
bought-and-sold  notes. 

The  evidence  of  the  defendant  Nilmoney  was  to  the  effect  that,  after 
the  rates  were  fixed,  he  told  the  broker  that  the  plaintiffs  would  get  deli- 
very of  the  copper  as  often  as  they  (the  defendants'  firm)  obtained  it  from 

(1)     Mr.  Owen's  (the  translator's  note  stated  this  to  mean  literally  "  outside  "  i.e., 
bought  and  sold  without  taking  delivery. 
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Ralli  Brothers ;    that  if  they   got  all   at  one   time,  delivery  to  the   plaintiffs 
should  be  given  at  one  time  ;  if  by  two   instalments,  delivery    to  the  plaint- 
iffs should  be  by  two  instalments,    and  so  on  ;  and    that  he  told  the  broker 
that  as  his  firm  was  only  selling  the  copper  "  to  arrive  "  if  only  half  arrived, 
ORIGINAL   the  plaintiffs  should  get  one-half  ;  if  only   one-fourth,  then  one-fourth  ;  that 
CIVIL.      the  broker  obtained  the  consent  of  the  plaintiffs  to  these  arrangements,  and 
that  the  contract  w^s  then  made. 

The  defendants  further  contended  that  as  the  plaintiffs  were  aware, 
when  they  took  delivery  of  the  375  maunds  6  chittacks,  that  more  than 
sufficient  copper  to  satisfy  their  entire  contract  had  at  that  time  arrived  in 
Ralli  Brothers'  godowns,  they  had,  by  insisting  on  full  delivery,  waived 
all  claim  to  that  particular  copper. 

[176]  Mr.  Justice  Trevelyan  was  of  opinion,  for  the  reasons  given  by 
him  in  the  case  of  Jumma  Doss  v.  Srinath  Roy  (1),  decided  on  [177]  the 

17  C.  176-N. 
(1)  Before  Mr.  Justice  Trevelyam. 


JUMNA  Doss  v.   SRINATH  ROY. 
[18th  May,    1886.] 

THIS  was  a  suit,  amongst  other  things,  brought  to  recover  money  due  under  certain 
share  transactions  which  the  plaintiff  alleged  (1)  to  have  been  lent  to  the  defendant,  on 
the  pledge  of  shares,  between  April  and  September  1833  ;  further  alleging  that  the 
defendant,  between  October  1883  and  March  1884,  made  certain  payments  to  him,  and 
that,  on  the  5th  March,  it  was  agreed  between  them  that  the  plaintiff  should  take'over 
at  the  market  rate  of  the  day  all  the  shares  belonging  to  the  defendant  which  he  held  ; 
this  was  done,  and  the  plaintiff  sued  for  the  balance  due  to  him.  The  defendant  denied 
that  there  was  any  loan,  contending  that  there  was  an  out-and-out-sale,  there  being,  how- 
ever, at  the  time  of  such  sale,  a  contract  by  bought-and-sold  notes  under  which  the 
plaintiff  agreed  to  re-sell  to  the  defendant  their  shares,  at  a  future  date,  at  an  enhanced 
price.  Evidence  was  tendered  to  show  the  nature  of  the  contract  between. the  parties 
but  was  objected  to  on  the  ground  that  the  contract  being  reduced  into  writing,  no 
evidence  other  than  the  bought-and-sold  notes  was  admissible. 

On  this  question  TREVELYAN,  J.,  decided  as  follows  : — 

The  question  raised  as  to  the  admissibility  of  the  evidence  tendered  by  Mr.  Apcar 
seemed  to  me  to  be  worthy  of  careful  consideration.  Mr.  Pugh  and  Mr.  Allen  for  the 
defendant  contended  that,  under  s.  91  of  the  Evidence  Act,  I  was  bound  to  exclude  all 
evidence  of  the  contract  between  the  parties  other  than  the  bought-and-sold. notes 
in  which,  they  contended,  the  parties  had  reduced  into  writing  the  terms  of  the  contract 
made  between  them. 

Mr.  Apcar  in  answer  urged,  in  the  first  place,  that  the  bought-and-sold  notes  did 
not  constitute  the  contract ;  and  secondly,  that  even  if  they  did  so  he  was,  under  the 
authority  of  the  case  of  Bakshu  Lakshman  'v.  Govinda  Kanji  (2)  and  of  the  Calcutta 
cases  bearing  on  the  same  question,  entitled  to  show  that  the  real  transaction  was  a 
pledge  and  not  a  sale  out-and-out.  Mr.  Apcar  first  relied  on  the  case  of  Eckford  v. 
Jumna  Dass  (3). 

On  consideration  I  do  not  think  thai  that  case  is  any  authority  on  the  present 
question.  In  Eckford's  case  (3)  this  question  was  neither  raised  nor  suggested  by 
Counsel  or  Court,  as  far  as  I  know  or  can  find  out,  at  any  stage  of  the  case,  and  there- 
fore no  precedent  can  be  said  to  have  been  established  by  that  case. 

Mr.  Apcar  also  relied  upon  the  Bombay  case  I  have  mentioned  and  on  some 
Calcutta  cases. 

[177J  Those  cases  show  that,  where  there  has  been  an  absolute  sale  of  property, 
evidence  may  be  given  of  a  contemporaneous  oral  agreement  that  the  property  would 
be  reconveyed  on  repayment  of  the  purchase-money.  I  do  not  think  it  necessary  for  me 
to  consider  whether  or  not  those  cases  apply  to  the  present  case.  Section  91,  which 
merely  expresses  the  law  as  it  existed  at  the  time  of  the  passing  of  the  Evidence  Act, 
runs  as  follows  : — "When  the  terms  of  a  contract,  or  of  a  grant,  or  of  any  other 

(I)  It  transpired  later  on  in  the  hearing  of  the  case  that  this  contract  was  not  in 
writing,  the  only  contract  which  %vas  so  being  that  witnessed  by  the  bought-and-sold 
notes  agreeing  for  a  re-sale, 

(2)  4B.  594.  (3)  9  C,  1. 
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18th  May  1886,  that  bought-and-sold  notes  did  not  necessarily  constitute 
the  whole  contract  between  contracting  parties;  and  (having  reserved 
during  the  hearing  the  question  of  the  [178]  admissibility  of  the  oral 
evidence  varying  the  contract)  decided  that  such  evidence  was  admissible 
under  s.  92  of  the  Evidence  Act ;  and  after  holding  that  the  contract  set 
up  by  the  defendants  had  been  proved  and  fulfilled,  namely,  that  the  real 
contract  entered  into  by  the  defendants  was  one  to  deliver  one-fourth  of 
such  copper  as  arrived  at  Ralli  Brothers'  godowns,  dismissed  the  suit  with 
costs. 

The  plaintiffs  appealed. 

Mr.  Banner jee  and  Mr.  T.  A.  A  pear,  for  the  appellants. 

Mr.  M.  P.  Gasper  and  Mr.  Roberts,  for  the  respondents. 

Mr.  BonKerjee  contended  that  the  evidence  varying  and  explaining 
the  bought-and-sold  notes  ought  not  to  have  been  received,  and  that  the 
evidence  given  by  the  defendants  did  not  establish  the  case  set  up  by  them, 
and  the  finding  by  the  learned  Judge,  that  the  contract  was  one  for  the 

disposition  of  property,  have  been  reduced  to  the  form  of  a  document,  and  in  all  cases 
in  which  any  matter  is  required  by  law  to  be  reduced  to  the  form  of  a  document,  no 
evidence  shall  be  given  in  proof  of  the  terms  of  such  contract,  grant,  or  other  disposi- 
tion of  property,  or  of  such  matter,  except  the  document  itself,  or  secondary  evidence 
of  its  contents  in  cases  in  which  secondary  evidence  is  admissible  under  the  provisions 
herein  before  contained." 

The  first  question  then  is,  whether  the  terms  of  the  contract  have  been  reduced  to 
the  form  of  a  document  ? 

If  the  parties  have  intended  to  reduce  all  the  terms  of  the  contract  into  writing, 
then  no  pacol  evidence  is  admissible,  but  if  they  intended  only  to  reduce  iato  writing  a 
portion  of  the  terms  of  the  contract,  then  I  think  they  are  entitled  to  give  parol 
evidence  of  the  terms  which  they  did  not  intend  to  reduce  into  writing. 

Now  when  bought-and-sold  notes  are  exchanged,  is  it  usually  intended  that  these 
notes  should  constitute  the  whole  of  the  contract?  I  think  not.  Mr.  Benjamin,  in  his 
work  on  the  law  of  "  Sales  "  lays  down  as  the  result  of  the  authorities  that  the  bought- 
and-sold  notes  do  not  constitute  the  contract. 

I  think  that  this  proposition  is  clearly  borne  out  by  the  case  of  Sievewright  v. 
Archibald  (I)  [see  especially  the  decision  of  Mr.  Justice  Erie  in  that  case],  and  also  by 
the  case  of  Parton  v.  Crofts  (2).  In  both  these  cases  the  distinction  between  making  a 
contract  and  a  memorandum  showing  that  the  contract  has  been  made  is  pointed 
out. 

The  result  of  those  cases  is  that  brokers'  notes  as  a  memorandum  may  satisfy  the 
Statute  of  Frauds,  but  not  exclude  parol  evidence. 

In  Clarion  v.  Shaw  (3)  Sir  Richard  Couch,  C.J.  and  Markby,  J.,  treated  the 
bought-and-sold  notes,  not  as  the  contract,  but  as  information  sent  by  the  broker 
to  his  principals.  Of  course  bought-and-sold  notes  unobjected  to  may  be  evidence  of  the 
contract,  but  they  do  not  necessarily  constitute  the  whole  contract.  Although  they 
differ,  Clarion  v.  Shaw  (3)  shows  that  parol  evidence  of  the  contract  may  be  given. 

tl78]The  defendant  has  much  relied  upon  the  case  ofjuggur  Nath  Sew  Bux  v.Ram- 
dyal  (4),  but  I  do  not  think  that  that  case  applied.  It  does  not  appear  from  the  report 
that  there  were  any  bought-and-sold  notes  in  that  case,  and  the  whole  case  proceeds  on 
the  assumption  that  the  document  mentioned  in  the  case  was  the  contract.  All  that 
the  High  Court  held  in  that  case  was  that,  under  s.  92  of  the  Evidence  Act,  no  evi- 
dence could  be  given  for  the  purpose  of  varying  or  contradicting  the  express  terms  of 
contract.  I  do  not  think  that  s.  92  of  the  Evidence  Act  applies  to  this  case.  I  think 
it  applies  only  to  cases  where  the  whole  of  the  terms  of  the  contract  have  been  intend- 
ed to  be  reduced  into  writing.  I  think  this  is  shown  by  the  words  "  adding  to  "  which 
appear  in  that  section.  If  it  were  not  for  those  words,  I  should  have  been  inclined  to 
hold  that  s.  92  only  excluded  evidence  contradicting,  varying,  adding  to  or  subtracting 
from  such  of  the  terms  of  a  contract  as  had  been  reduced  into  writing. 

The  question  which  has  given  rise  to  this  argument  is,  in  my  opinion,  admissible. 
[This  case  is  also  referred  to  in  114  P.R.  1901.] 
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delivery  of  one-fourth  of  such  copper  as  arrived   in    Ralli's   godowns,    was 
therefore  wrong. 

[The  Court,  after  stopping  Mr.  Bonnerjee,  called  upon  the  other  side.] 

Mr.  Gasper. — The  evidence  of  the  broker  and  the  defendants,  which, 
I  submit,  should  be  admitted,  is  in  respect  of  a  collateral  matter,  about 
which  the  contract  is  silent,  and  which  is  in  no  way  [179]  inconsistent  with 
the  terms  of  the  contract.  It  is  a  stipulation  as  to  the  mode  of  delivery, 
Morgan  v.  Griffin  (1) ;  it  may  be  that  the  collateral  agreement  in  some  of 
its  consequences  may  not.  be  consistent  with  some  of  the  results  of  the 
contract  itself,  but  that  is  not  what  is  meant  by  "  inconsistency, "  and  the 
inconsistency  must  be  on  the  face  of  the  contract.  I  rely  on  Jumna  Doss 
v.  Srinath  Roy  (2)  as  to  the  bought-and-sold  notes  not  being  necessarily  the 
whole  contract. 

Mr.  Roberts  on  the  same  side. — Mr.  Benjamin,  in  his  work  on  "  Sales,  " 
at  p.  268,  deals  with  the  question  of  the  operation  of  bought-and-sold  notes, 
and  it  is  to  be  gathered  therefrom,  that  they  do  not  necessarily  constitute  the 
contract.  Bought-and-sold  notes,  when  they  correspond  and  contain  all 
the  terms  of  the  bargain,  then  form  the  contract ;  here  the  bought-and-sold 
notes,  although  agreeing,  do  not  contain  the  whole  contract,  and  that  has 
been  supplied  by  oral  evidence  in  no  way  inconsistent  with  the  contract, 
and  such  evidence  is  therefore  admissible.  In  Cutts  v.  Brown  (3),  it  has 
been  held  by  Garth,  C.  J.,  that  the  rule  laid  down  in  s.  92  of  the  Evidence 
Act  applies  only  to  cases  where,  upon  the  face  of  it,  the  written  instrument 
appears  to  contain  the  whole  contract. 

The  following  judgments  were  delivered  by  the  Court  (PETHERAM, 
C.  J.,  and  PIGOT,  J.)  :— 

JUDGMENTS. 

PETHERAM,  C.J. — This  is  an  action  to  recover  damages  for  the  breach 
of  a  contract  to  deliver  a  quantity  of  Furrakawa  copper,  and  it  is  admitted 
that,  if  the  plaintiffs  are  entitled  to  recover  at  all,  the  amount  of  damages 
is  Rs.  3,834-2-6,  what  the  plaintiffs  claim  in  the  plaint. 

The  facts  of  the  case  are  as  follows  :  On  the  23rd  of  July  1887,  the 
defendants  bought  of  Messrs.  Ralli  Brothers'  100  tons,  more  or  less, 
Japan  copper,  Furrakawa,  for  July  shipment,  at  Rs.  21-2  per  maund. 
They  afterwards  instructed  one  Madun  Chand,  a  broker,  to  make  re- 
sales of  the  copper  on  their  behalf ;  and  it  was  stated  by  the  witnesses 
for  the  defendants  that,  when  the  defendants  gave  the  broker  his 
instructions,  they,  after  [180]  the  rates  had  been  fixed,  told  him  that 
the  buyers  would  get  delivery  of  the  copper  as  often  as  the  defend- 
ants  got  delivery  from  Ralli  Brothers.  If  the  defendants  got  deli- 
very all  at  once,  they  would  give  delivery  all  at  once  ;  if  the  defendants 
got  delivery  by  two  instalments,  they  were  to  get  delivery  by  two 
instalments,  and  so  on.  And  that  the  defendants  were  selling  copper 
which  was  to  arrive ;  if  only  half  the  quantity  arrived,  the  buyers 
will  get  half ;  if  only  a  quarter  arrives,  they  will  get  a  quarter.  The 
broker  said  that  upon  these  instructions  he  saw  the  plaintiffs  and 
negotiated  a  sale  of  a  portion  of  the  copper  to  them.  Upon  such  nego- 
tiation, he  said  that  he  informed  the  plaintiffs  that  Ralli  Brothers  were 
to  deliver  the  copper  to  the  defendants,  and  out  of  that  copper  the 
defendants  were  to  deliver  again  to  the  plaintiffs,  and  that  the  actual 
delivery  was  to  be  taken  from  Ralli  Brothers'  godowns.  The  broker  said 


(1)  L.  R,  6  Exch.  70. 
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this  :  He  told  them  that  if  the  defendants  got  delivery  of  only  half  from 
Ralli's  they  would  deliver  only  half  to  the  plaintiffs  ;  if  they  got  the  whole, 
they  would  deliver  the  whole. 

The  plaintiffs  agreed  to  purchase  750  maunds  of  the  copper  at 
Rs.  21-5,  and  the  broker  prepared  and  signed,  on  behalf  of  both  seller  and 
buyer,  the  usual  bought-and-sold  notes  in  the  following  terms  : — 

"  To  Jadu  Raiji,  Ramgopal  Raiji,  this  is  written  by  Dhunsook  Madun 
Chand  with  salutations.  Further,  we  have  bought  for  you  Furrakawa 
copper,  750  maunds,  as  amdani  (to  arrive)  of  (or  from)  Mudusudan  Nundy, 
Ramprosunno  Nundy,  and  Bhubotaran  Nundy,  at  the  rate  of  Rs.  21-5,  the 
goods  of  the  house  (firm)  of  Ralli,  Parbhars.  Time  limited  (for  delivery) 
four  months.  Interest  at  the  rate  of  Rs.  10,  Kothi  (Factory)  weight  (in) 
Company's  Rupees,  you  will  give  (pay).  The  conditions  as  to  weighment 
(delivery)  to  be  45  days  after  the  goods  shall  have  come  into  the  ghuv  (house 
and  godown,  &c.).  You  are  to  deduct  interest  (discount)  at  the  rate  of 
Rs.  8.  Sumbat  1944,  dated  the  9th  day  of  the  dark  side  of  Bhadro. 

Signature  of  Jadu  Rai,  Ramgopal  Rai, 
By  the  pen  of  GRIDHARI  LALL." 
[181]  (On  back) 
«  In  Bengali  year  1294,  the  29th  Srabun. 

JADU  RAI. 
RAMGOPOL  RAI. 

"To  Jadu  Rai,  Ramgopal  Rai,  this  is  written  by  Dhunsook  Madun 
Chand  with  salutations.  Further,  we  have  bought  for  you  Furrakawa 
copper,  750  maunds,  as  amdani  (to  arrive)  of  (or  from)  Mudusudan  Nundy, 
Ramprosunno  Nundy,  and  Bhubotaran  Nundy,  at  the  rate  of  Rs.  21-5,  the 
goods  of  the  house  of  Ralli,  Parbhars.  Time  limited  four  months.  Inter- 
est at  the  rate  of  Rs.  10,  Kothi  (Factory)  weight  (in)  Company's  Rupees, 
you  will  give.  The  conditions  to  weighment  to  be  45  days  after  the  goods 
shall  have  come  into  the  ghuv.  You  are  to  deduct  interest  (discount)  at 
the  rate  of  Rs.  8.  Sumbat  1944,  dated  the  9th  day  of  the  dark  side  of 
Bhadro. 

Signature  of  Jadu  Rai,  Ramgopal  Rai, 

By  the. pen  of  GRIDHARI  LALL." 
(On  back) 
«  In  Bengali  year  1294,  the  29th  Srabun. 

JADULAL  RAMGOPAL." 

Prior  to  the  21st  of  October  1887,  some  portion  of  the  copper  mention- 
ed in  the  defendants'  contract  with  Messrs.  Ralli  Brothers  arrived  at  their 
godowns,  and  another  portion  arrived  early  in  November,  in  all  about 
1,500  maunds,  and  the  defendants  gave  to  plaintiffs  a  delivery  order  for  375 
maunds  and  6  chittacks  of  copper  in  the  following  form  : — 

(209-88) 
C.N.G. 

24-1-89  22-10-87 


at 


Calcutta,  22nd  October  7557. 


1545 

No.  1501. 

Godown-keeper, 

Deliver  to  Mudusudan  Ramprosunno  Bhubotaran  Nundy  : 

[182]  The  following  goods  sold   per   contract    No.    209-375  : — Japan 

copper,  Furrakawa. 
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Deliver 

(87)  eighty-seven  only. 

N.N.B.  31-10-87. 

Deliver 

(100)  one  hundred  only. 

N.N.B.  3-11-87. 


I.M. 
Deliver 
(188)  one  hundred  and  d 

eighty-eight  only. 

c 


Rs.  21-2 
checked. 


N.N.B.  8-11-87. 


Broker,  Dun  Wingsang. 

(On  back.) 

31st  October  1887—214  Ingots,  maunds 
3rd  November       — 246     ,,  ,, 

8th  —462     , 


87  0 
100  11 
187  29 


Maunds      ...     375    0     6 


[Three  hundred   and   seventy-five  maunds  and  six  chittacks  only  Japan   copper, 
Furrakawa.]  " 

Plaintiffs  presented  the  order  to  Messrs.  Ralli  Brothers  and  received 
from  them  375  maunds  and  6  chittacks  of  copper,  and  paid  them  the  sum 
of  Rs.  7,800.  The  defendants  afterwards  returned  to  the  plaintiffs  the 
sum  of  Rs.  149-8-9,  being  the  difference  between  the  sum  of  Rs.  7,800 
and  the  price  of  the  copper  delivered  to  the  plaintiffs. 

At  the  time  of  such  delivery  there  was,  in  Messrs.  Ralli  Brothers' 
hands,  the  whole  of  the  1,500  maunds,  or  much  more  than  a  sufficient 
quantity  of  a  copper  to  satisfy  the  plaintiffs'  entire  contract,  and  it  was 
contended  before  us  that  it  should  be  assumed  that  the  defendants  were 
aware  of  this  fact.  There  is  no  evidence  to  support  any  such  assumption, 
and  I  do  not  see  why  we  should  make  it,  though,  in  my  opinion,  it  is 
wholly  immaterial  whether  they  knew  the  fact  or  not.  Messrs.  Ralli 
afterwards  delivered  the  remainder  of  the  1,500  maunds  toother  purchasers 
from  the  defendants,  some  of  whom  purchased  before  its  arrival,  and  some 
after. 

No  more  copper  ever  arrived  in  Calcutta  within  the  terms  of  the 
defendants'  contract  with  Messrs.  Ralli  Brothers,  nor  did  any  other  copper 
of  the  kind  mentioned  in  their  contract  with  the  plaintiffs  arrive  in 
Calcutta  for  the  defendants  during  the  time  for  delivery  mentioned  in  their 
contract. 

[183]  Some  time  after  the  delivery  of  the  375  maunds  of  copper  to 
the  plaintiffs,  the  defendants  agreed  with  Messrs.  Ralli  Brothers  to  cancel 
their  contract  with  them,  and  afterwards,  on  December  29th,  1887,  Messrs. 
Ralli  Brothers  paid  them  the  sum  of  Rs.  12,500  in  consideration  of  their  so 
doing. 

The  defendants  have  refused  to  deliver  any  further  copper  to  the 
plaintiffs,  and  before  action  repudiated  all  liability  to  do  so. 

Upon  these  facts  it  was  contended  for  the  defendants  that  the  bought- 
and-sold  notes  did  not  contain  the  whole  contract  between  the 
parties,  but  that  the  contract  was  partly  verbal  and  partly  in  writing  ; 
and  that,  taking  the  evidence  of  the  broker  with  the  notes,  the  contract 
proved  was  a  contract  to  deliver  one-fourth  of  each  delivery  made  by 
Messrs.  Ralli  Brothers  to  the  defendants  until  the  plaintiffs  had  received 
750  maunds,  and  that  as  the  plaintiffs  have  received  one-fourth  of  all  such 
copper  as  arrived,  they  were  not  entitled  to  demand  anything  more.  It 
was  further  contended  that  the  plaintiffs  were  aware,  when  they  took 
delivery  of  the  375  maunds,  that  there  was  sufficient  copper  in  the  godowns 
to  satisfy  their  entire  contract,  and  that  as  they  did  not  insist  on  its 
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delivery  to  them,  they  waived  all  claim  to  that  particular  copper,  and,  as 
no  more  copper  afterwards  arrived,  they  were  prevented  from  making  any 
clai.n  by  the  condition  of  the  contract. 

It  was  contended  on  behalf  of  the  plaintiffs  that  the  evidence  of  the 
conversation  was  not  admissible  at  all,  as  the  bought-and-sold  notes  must 
be  taken  to  be  the  final  expression  of  the  agreement  come  to  between  the 
parties,  and  that  no  evidence  was  admissible  to  add  to  or  vary  the  terms  of 
the  notes. 

The  learned  Judge  in  the  Court  below  has  accepted  the  view  put 
forward  by  the  defendants,  has  admitted  the  evidence,  and  has  come  to 
the  conclusion  that  the  contract  between  the  parties  was  not  that  which 
appears  on  the  bought-and-sold  notes,  but  was  such  a  contract  as  is 
alleged  in  para.  3  of  the  written  statement  which  is  a  contract  to 
deliver  one-fourth  of  such  copper  as  arrived  at  Messrs.  Ralli  Brothers' 
godowns,  and  as  the  defendants  have  delivered  375  maunds,  or  a  quarter  of 
1,500  [184]  maunds,  which  is  the  whole  amount  of  copper  which  did  in 
fact  arrive,  there  is  no  further  liability  on  their  part,  and  he  has  dismissed 
the  suit. 

I  am  unable  to  agree  with  the  learned  Judge  in  this  view  of  the  matter. 
The  evidence  as  to  what  passed  between  the  defendants  and  the  broker 
before  the  negotiation  with  the  plaintiffs  commenced,  was  not,  I  think, 
admissible  at  all  ;. because,  apart  from  anything  else,  it  does  not  appear 
that  the  conversation  was  ever  communicated  to  the  plaintiffs,  or  that  the 
broker  was  in  any  sense  their  agent  at  that  time,  and  the  question  is  then 
reduced  to  the  effect  of  the  evidence  given  by  the  broker  of  the  conversa- 
tion between  himself  and  the  plaintiffs  which  resulted  in  the  sale,  and  the 
signature  by  him  of  the  notes. 

After  a  good  deal  of  leading  by  the  defendants'  counsel  he  said : 
"  There  was  no  arrangement  as  to  delivery  ;  it  was  understood  delivery 
was  to  be  taken  from  Ralli  Brothers.  Ralli  Brothers  were  to  deliver  the 
copper  to  the  defendants,  and  out  of  that  copper  the  defendants  were  to 
deliver  again  to  the  plaintiffs.  As  many  times  as  Ralli  Brothers  deli- 
vered goods  to  the  defendants,  so  many  times  would  the  defendants  deli- 
ver to  the  plaintiffs.  If  the  defendants  got  delivery  of  only  half  from  Ralli 
Brothers,  they  would  deliver  only  half  to  the  plaintiffs ;  if  they  got  the 
whole,  they  would  deliver  the  whole." 

The  broker  further  said:"  All  that  was  arranged  I  put  down  in 
the  contract.  By  the  contract  I  mean  the  bought-and-sold  notes ;"  and 
that  he  reported  what  had  passed  to  the  defendants  and  said  to  them: 
"  The  Baboo  consents  to  those  provisions  ;  you  had  better  sign  the 
contract ;"  and  that  he  then,  by  the  instruction  of  the  defendants,  signed 
the  bought-and-sold  notes  on  their  behalf,  and  as  constituting  the 

contract. 

y 

The  argument  for  the  defendants  turns  on  the  portion  of  the  broker's 
evidence  which  deals  with  the  delivery  of  half  only.  It  is  said 
that  the  meaning  of  that  sentence  is  that  the  plaintiffs  were  only  entitled 
to  half  of  what  arrived,  and  the  meaning  of  the  words  "  only  half 

only  half  of  what  Ralli  Brothers  had  con- 
learned  Judge  has  found  that  at  the  time 
made,  an  [185]  agreement  was  come  to  between 
out  in  para.  3,  which  amounts  to  an  agree- 
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maunds  of  copper,  to  arrive,  by  instalments  of  one-fourth  of  each  instal- 
ment of  copper  of  which  they  would  receive  delivery  from  Messrs.  Ralli 
Brothers. 

I  can  find  no  evidence  of  any  such  agreement.  It  appears  by  the 
bought-and-sold  notes,  which  the  broker  says  constituted  the  contract, 
that  the  defendants  were  to  deliver  750  maunds  if  they  arrived  ;  and 
when  he  says  if  only  half  arrived,  the  defendants  would  only  get  half,  but 
that  all  the  terms  were  put  down  in  the  contract,  the  plain  meaning  of  his 
words  is,  I  think,  that  if  the  defendants  only  got  half  of  750,  they  would 
only  give  what  they  got  to  the  plaintiffs. 

I  also  think  that,  if  the  evidence  of  the  broker  bears  the  meaning 
sought  to  be  put  upon  it  by  the  defendants,  it  is  excluded  by  s.  92  of  the 
Evidence  Act,  it  not  being  within  proviso  2  to  that  section. 

The  bought-and-sold  notes  disclose  a  contract  for  the  purchase  and 
sale  of  750  maunds,  if  750  maunds  arrived. 

If  the  evidence  of  the  broker  means  what  the  defendants  say  it  does, 
the  "  separate  oral  agreement  "  was  an  agreement  to  deliver  750  maunds 
if  a  much  larger  quantity  arrived.  Such  an  agreement  would  be,  in  my 
opinion,  inconsistent  with  the  terms  of  the  notes,  and  as  the  notes  were 
signed  after  the  conversation,  and  are  proved  by  the  defendants'  witness 
to  be  the  contract,  I  do  not  think  evidence  of  such  an  oral  agreement,  to 
vary  the  terms  of  the  contract  as  disclosed  by  the  notes,  would  be  admis- 
sible, or  that,  if  admissible,  it  would  be  reliable  or  of  any  value  in  any  way 
and,  for  my  own  part,  I  should  not  believe  it. 

The  case  of  Sievewnght  v.  Archibald  (1)  was  relied  on  by  the  learned 
Judge  in  the  Court  below  ;  but  that  case  does  not,  in  my  opinion,  affect 
the  present  question.  In  that  case,  the  bought-and-sold  notes  did  not 
agree,  and  there  being  no  other  written  memorandum  of  the  contract,  it 
was  held  that  there  was  no  sufficient  proof  within  the  Statute  of  Frauds. 
The  learned  Judges  say  that  bought-and-sold  notes  may  not  be  either  the 
contract  or  [186]  a  memorandum  of  it,  but  merely  notes  sent  by  brokers, 
to  their  employers  to  give  them  information,  and  that  in  such  a  case  the 
contract  may  be  proved  by  any  other  legal  means. 

In  the  present  case  the  broker,  who  was  called  by  the  defendants, 
said  that  the  bought-and-sold  notes  were  the  contract,  and  it  is  apparent 
from  the  evidence  that  they  were  accepted  by  both  parties  as  such,  and 
this  is  in  accordance  with  what  was  proved  to  be  the  custom  of  merchants 
in  Calcutta  in.  the  case  of  Come  v.  Remfry  (2)  where  this  was  proved.  I 
am  of  opinion  that  parol  evidence  was  not  admissible  to  vary  or  add  to 
the  terms  of  the  contract  which  had  been  reduced  into  writing.  If  any 
authority  is  required  for  this  proposition,  it  will  be  found  in  the  case  of 
Young  v.  Austin  (3). 

The  only  other  contention  which  was  urged  before  us  on  behalf  of 
the  defendants  was  that  of  waiver.  As  to  that,  I  think  it  enough  to 
say  that,  as  the  defendants  had  the  whole  of  four  months  to  deliver  in, 
the  plaintiffs  could  not  claim  anything  at  all  at  the  time  when  they 
received  the  delivery  order  for  375  maunds,  and  so  could  not  demand 
a  delivery  at  that  time  of  anything  more  than  the  defendants  thought  fit 
to  give  them  ;  and  as  they  had  no  claim  which  they  could  enforce,  they 
could  not  waive  it  by  not  asserting  it. 

On  the  whole,  I  am  of  opinion  that  the  facts  proved  disclose  no  defence 
to  the  action,  and  that  the  appeal  must  be  allowed  and  judgment  given 

~(l)  20L.J.Q.B.  529=17g.B.  115.        (2)  3  M.I.A.  448.        (3)  L.R.  4   C.P.  553. 
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for  the  plaintiffs  for  the  agreed  amount  of  damages.  The  plaintiffs  will 
get  the  costs  in  both  Courts. 

I  should  add  that,  although  in  the  view  I  take  of  the  case,  it  is  not 
necessary  to  decide  the  point,  it  must  not  be  understood  that  I  am  of 
opinion  that  the  plaintiffs  would  have  had  no  claim  against  the  defendants 
by  reason  of  their  having  cancelled  their  contract  with  Messrs.  Ralli,  and 
so  put  it  out  of  their  own  power  to  fulfil  their  contract  with  the  plaintiffs. 

I  would  further  add  that  I  think  the  practice  of  admitting  evidence 
and  reserving  the  question  of  its  admissibility  for  further  consideration 
is  unwise  and  much  to  be  regretted.  If  the  evidence  is  once  admitted 
it  is  impossible  to  say  what  its  effect  may  be  on  the  mind  of  the  person 
who  hears  it;  and  I  think  it  most  [187]  desirable  that  the  question  of 
admissibility  should  be  finally  decided  when  the  objection  to  questions  is 
taken. 

PIGOT,  J. — The  plaintiffs  sue  for  damages  for  the  breach  of  a  contract 
for  the  delivery  of  750  maunds  of  copper ;  375  maunds  were  delivered, 
and  the  breach  alleged  is  the  refusal  to  deliver  375  maunds,  the  remainder 
of  what  the  plaintiffs  say  they  were  entitled  to  under  the  contract.  The 
amount  of  the  damages  is  admitted  if  defendants'  liability  be  established. 

The  plaint  in  the  first  paragraph  says  :  "  Previously  to  the  13th  day 
of  August  1887  the  defendants  purchased  from  Messrs.  Ralli  Brothers, 
Merchants  of  Calcutta,  a  quantity  of  copper,  and  on  the  said  13th  day 
of  August  the  defendants  contracted  to  sell  to  the  plaintiffs  750  maunds 
of  the  said  copper  (delivery  on  arrival)  at  the  rate  of  Rs.  21-5  per  maund, 
Factory  weight,  with  discount  for  four  months  at  the  rate  of  Rs.  10  per 
cent,  per  annum,  with  a  further  discount  at  the  rate  of  8  per  cent,  per 
annum,  for  45  days  from  the  date  of  delivery." 

The  defendants  in  the  first  and  second  paragraphs  of  the  written  state- 
ment say  as  follows  : — 

1st. — "  On  the  23rd  day  of  July  1887  they  agreed  to  purchase  from 
Messrs.  Ralli  Brothers  of  Calcutta  100  tons  or  3,000  maunds  more  or  less 
of  Japan  copper,  Furrakawa,  to  arrive,  by  shipments  in  the  months  of 
July,  on  the  terms  and  conditions  set  out  in  Exhibit  A  (hereunto  an- 
nexed), which  the  defendants  crave  leave  to  refer  to  as  part  of  this  their 
written  statement.  " 

2nd. — "  On  the  13th  day  'of  August  1887  the  plaintiffs  agreed  to  pur- 
chase 750  maunds  out  of  the  said  3,000  maunds  of  copper  so  agreed  to  be 
purchased  by  the  defendants  from  the  said  Messrs.  Ralli  Brothers  under  a 
contract,  dated  the  9th  day  of  the  dark  side  of  the  moon  in  Bhadro,  in 
Sumbat  1944,  corresponding  with  the  13th  day  of  August  1887,  the  terms 
whereof  translated  into  English  are  as  follows  "  : — 

[Here  followed  the  bought-and-sold  notes  which  His  Lordship  read 
and  continued]  : — 

There  is  no  dispute  as  to  the  bought-and-sold  notes,  which  agree  : 
nor  as  to  the  authority  of  the  broker  through  whom  the  contract  contained 
in  them  was  made.  And  it  is  to  be  observed  that  the  written  statement 
in  the  paragraph  just  set  out  states  that  the  plaintiffs  agreed  to  purchase 
the  750  maunds  under  a  [188]  contract,  that  is,  that  contained  in 
the  bought-and-sold  notes  dated  the  9th  Bhadro  (dark  side)  1294,  or  13th 
August  1887  ;  and  then  sets  out  the  terms  of  it  as  contained  in  them. 
That,  as- 1  understand  the  effect  of  this  language,  makes  it  part  of  the 
defendants'  case ;  that  as  to  anything  provided  for  in  the  bought-and-sold 
notes,  they  constitute  the  contract  between  the  parties. 
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The  third  paragraph  of  the  written  statement  contains  the  defence 
set  up  in  this  suit : — 

3rd. — "  At  the  time  when  this  last-mentioned  contract  was  entered 
into,  it  was  distinctly  agreed  between  the  plaintiffs  and  the  defendants 
that  the  defendants  would  sell  and  deliver  to  the  plaintiffs  the  said  750 
maunds  of  copper  by  instalments  of  one-fourth  of  each  shipment  of  copper 
of  which  they  would  receive  delivery  from  the  said  Messrs.  Ralli 
Brothers." 

At  the  hearing  the  learned  Judge  allowed  evidence  to  be  given  by 
the  defendants,  which  evidence,  as  I  understand,  was  tendered  in  support 
of  the  defence  set  up  in  the  third  paragraph  of  the  written  statement. 
He  did  not,  when  allowing  that  evidence  (which  was  objected  to)  to  be 
given,  decide  the  question  raised  as  to  its  admissibility,  but  reserved  that 
question  for  decision  by  his  judgment  in  the  case.  In  his  judgment  he 
held  the  evidence  to  be  admissible,  and  finding  that  it  established  the 
agreement  set  up  in  the  third  paragraph  of  the  written  statement,  and 
that,  under  the  circumstances,  the  defendants  became  entitled  by  the 
terms  of  that  agreement  to  refuse  delivery  of  more  than  the  375  maunds 
delivered  by  them,  he  dismissed  the  suit. 

What  took  place  after  the  contract  was,  as  proved  or  admitted,  as 
follows  : —  On  the  25th  Bhadro  (August  29th)  the  defendants  sold  to  one 
Amritolall  200  maunds  copper,  to  arrive.  On  the  27th  Bhadro  (August 
31st)  they  sold  to  Tarachand  and  Ram  Chunder  100  maunds,  and  Madhub 
Chunder  and  Prankristo  150  maunds,  to  arrive.  They  made  no  further 
sales  than  these  of  copper,  to  arrive. 

About  October  19th  or  20th,  1,061  maunds  of  Ralli's  copper  arrived, 
and  about  the  31st  October,  436  maunds,  that  is,  1,497  maunds  in  all. 
No  more  copper  than  this  arrived  under  the  defendants  contract  with 
Ralli  Brothers.  Of  the  copper  which  so  arrived  the  plaintiffs  got  delivery 
of  maunds  375-0-6,  that  is,  [189]  maunds  87-0-6  on  October  22nd, 
maunds  100-11-0  on  October  31st,  and  maunds  187-29-0  on  November 
8th.  These  quantities  appear  to  have  been  delivered  to  them  under  a 
delivery  order,  from  Ralli  Brothers  to  the  defendants  for  375  maunds, 
dated  October  22nd.  It  may  be  noticed  in  passing  that  these  deliveries 
certainly  do  not  seem  to  have  been  made  in  accordance  with  the  alleged 
agreement  in  the  third  paragraph  of  the  written  statement. 

To  the  other  persons,  to  whom  the  defendants  had  sold  copper,  to 
arrive,  they  delivered  225  maunds  out  of  the  450  maunds  sold  by  them. 

The  rest  of  the  3,000  maunds  of  copper,  to  arrive,  which  defendants 
had  contracted  for  with  Messrs.  Ralli  Brothers,  did  not  arrive  at  all,  nor 
did  any  copper  arrive  of  the  description  stated  in  the  bought-and-sold 
notes.  The  defendants  made  an  arrangement  with  Messrs.  Ralli  as  to 
that  part  of  the  contract ;  at  what  exact  date  that  does  not  appear,  though 
from  Nilmony's  evidence  it  would  seem  to  have  been  before  the  t8th 
November.  In  December  1881  they  received  from  Messrs.  Ralli  Rs.  12,500 
in  consideration  of  their  having  done  so. 

The  defendants  themselves  took  delivery  from  Ralli  Brothers  of  the 
rest  of  the  1,497  maunds  of  copper,  over  and  above  the  375  maunds 
delivered  to  the  plaintiffs  and  the  225  maunds  to  other  persons.  That 
would  amount  to  about  897  maunds  ;  and  this  they  sold  to  different  persons 
by  ready  sales,  in  the  market,  at  prices  higher  than  those  agreed  on  with 
the  plaintiffs. 

In  their  written  statement  the  defendants  say  that  the  rest  of  the 
3,000  maunds  did  not  arrive,  and  the  defendants  therefore  could  not,  and 


664 


YIII.] 


JADU    RAI    V.    BHUBOTARAN    NUNDY 


17  Cal.  191 


in  fact,  did  not,  deliver  the  remainder  of  the  750  maunds  of  copper  to  the 
plaintiffs,  and  they  submit  that  no  further  deliveries  became  due  from  them 
to  the  plaintiffs. 

It  may  be  worth  while  to  set  out  the  letter  of  December  llth  from 
the  defendants,  in  answer  to  a  demand  then  made  by  the  plaintiffs  on  the 
defendants  for  delivery  of  the  remaining  375  maunds,  to  which  the  defend- 
ants replied  on  December  llth  : — 

"  We  sold  you  750  maunds  (Furrakawa)  copper,  to  arrive,  from 
Messrs.  Ralli  Brothers  &  Co.,  with  condition  to  deliver  you  the  same  as 
it  will  arrive  at  the  said  office.  I  delivered  you  375  maunds,  which  had 
arrived,  and  the  remaining  shall  be  given  to  [190]  you  when  it  will  arrive 
at  the  said  office."  The  arrangement  with  Ralli  Brothers  is  not  there 
disclosed  :  and  the  writer  would  seem,  not  to  have  had  the  "  verbal  agree- 
ment "  present  to  his  mind. 

The  defence  was  that,  although  an  amount  of  copper  did  arrive  more 
than  enough  to  enable  defendants  to  deliver  the  750  maunds  sold  by  the 
contract  contained  in  the  bought-and-sold  notes,  still  as  the  defendants 
were  not,  by  reason  of  the  contemporaneous  verbal  agreement  alleged  in 
the  third  paragraph  of  the  written  statement,  bound  to  deliver  more  than 
one-fourth  of  what,  by^ each  shipment,  did  arrive,  and  as  they  did  deliver 
one-fourth  of  what  did  arrive,  they  are  not  liable  for  breach  of  contract. 
There  is  no  dispute  as  to  their  liability,  unless  they  are  excused  by  some 
such  defence  as  this. 

The  plaintiffs  contended  that  it  was  not  competent  for  the  defendants 
to  set  up  ;the  verbal  agreement  alleged  ;  and  they  contend  before  us  that 
even  if  it  was,  the  defendants  have  wholly  failed  to  prove  it. 

These  are  the  substantial  points  raised  before  us.  There  was  another, 
argued  before  us  for  the  defendants,  but  not  noticed  in  the  judgment, 
namely,  that  the  plaintiffs  by  accepting  the  375  maunds  had  waived  per- 
formance of  the  contract  alleged  by  them.  There  really  is  nothing  in  the 
case  to  warrant  such  a  contention,  nor  could  it  lie  in  defendants'  mouth 
td  suggest  a  waiver,  in  face  of  their  letter  of  December  llth,  untruthful 
as  it  was.  The  learned  Judge  in  the  Original  Court  held  that  evidence 
was  admissible  to  prove  the  contract  set  up  in  the  third  paragraph  of  the 
written  statement.  I  shall  presently  state  why  I  think  that  evidence  was 
not  admissible  :  at  present  I  have  to  deal  with  the  finding  of  the  learned 
Judge.  He  found  that  the  evidence  establish  the  contract  set  up. 
Unfortunately,  he  did  not  state  his  reasons  for  this  finding,  or  refer  to  the 
parts  of  the  evidence  which  led  him  to  that  conclusion. 

The  evidence  upon  the  point  is  that  of  the  broker  and  of  the  defendant, 
Nilmoney  ;  and  it  appears  to  me  not  merely  to  fail  to  establish,  but  to 
be  quite  inconsistent  with,  the  case  made  in  the  third  paragraph  of  the 
written  statement.  Madun  Chand,  the  broker,  says :  "  There  was  no 
arrangement  as  to  delivery.  It  was  understood  delivery  was  to  be 
taken  from  Ralli  Brothers  ;  Ralli  Brothers  [191]  were  to  deliver  the  copper 
to  the  defendants,  and,  out  of  that  copper,  the  defendants  were  to  deliver 
again  to  the  plaintiffs."  Later  on  (combining  a  question  and  answer) 
he  says  :  There  was  no  arrangement  as  to  what  quantity  of  copper 
was  to  be  taken  delivery  of  at  a  time."  Then  he  is  asked :  "  Was  any- 
thing said  as  to  the  proportion  of  delivery  ?  A. — If  the  Nundy  defendants 
got  delivery  of  only  half  from  Ralli  Brothers,  they  would  deliver  only  half 
to  the  plaintiffs  ;  if  they  got  the  whole,  they  would  deliver  the  whole.  I 
said  to  the  Mooneen  gomashta  of  plaintiffs,  you  will  have  to  take  delivery 
in  the  same  way  as  the  defendants  get  delivery  from  the  Rallis,  In  the 
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contract  it  was  written  :  <  This  contract  is  Ralli  Brothers'  contract- 
ka-durrun  on  account  of  ' — and  that  means  that  the  word  diirvun  means 
on  account  of."  He  ends  by  saying  "  all  that  was  arranged  has  been  put 
down  in  the  contract.  By  the  contract  I  mean  the  bought-and-sold 
notes." 

There  is  not  a  word  in  his  evidence  as  to  delivery  of  "  instalments  of 
one-fourth  of  each  shipment  of  copper  of  which  defendants  would  receive 
delivery  from  Ralli  Brothers."  Then  Nilrooney  says,  "  When  the  rates  were 
fixed  the  broker  was  told  that  the  plaintiffs  will  get  delivery  of  the  copper  as 
often  as  we  get  it  from  Raili's.  If  we  get  delivery  all  at  once,  we  will  give 
delivery  all  at  once  ;  if  we  got  delivery  by  two  instalments,  they  were  to 
get  delivery  by  two  intalments,  and  so  on."  Later  on,  "  I  said  to  the 
broker,  I  am  selling  copper  which  is  to  arrive  :  if  only  one-half  quantity 
arrived,  you  will  get  half  ;  if  only  one-fourth,  one-fourth.  The  broker  con- 
sented and  agreed  to  that  and  went  to  get  the  consent  of  the  Baboo. 
He  came  back  afterwards  to  me  and  then  made  the  contract." 

He  was  cross-examined  as  to  his  intention  when  making  the  contract. 
He  says  :  "  I  had  nothing  particular  in  my  mind.  I  intended  to  give  a 
proportionate  quantity  only,  proportionate  to  what  I  received.  If  I  got  the 
whole  hundred  tons,  I  would  have  given  them  the  whole  quantity  they 
purchased."  Later,  "  When  I  sold  the  goods  as  Ralli  Brothers',  I  would 
have  given  delivery  as  I  received  from  Ralli's,*and  I  would  have  given  a  pro 
vata  distribution  amongst  those  persons  to  whom  I  sold  the  copper." 
This  is  manifestly  quite  idle  and  worthless  testimony.  He  had  not  then 
[192]  made  any  sales  save  to  plaintiffs,  nor  did  he  for  more  than  a  jort- 
night  afterwards.  However,  this  is  what  he  says. 

Of  the  contract  set  up  in  the  third  paragraph  of  the  written  state- 
ment, not  a  word  is  said  in  the  evidence  of  either  of  those  witnesses.  It  is 
to  me  quite  clear  that  this  evidence  is  fashioned  so  as  to  fit  in  with  what  did 
happen  :  namely,  that  the  plaintiffs'  got  one-half  of  their  750  maunds,  and 
that  Ralli  Brothers  (by  an  agreement  with  the  defendants  which  they  did 
not  disclose)  delivered  only  half  of  the  3,000  maunds  sold  to  defendants. 
A  verbal  contract  is  accordingly  set  up,  though  not  that  set  up  in  the 
written  statement,  by  which  plaintiffs  were  only  to  get  the  same  propor- 
tion of  their  750  maunds  as  Ralli  should  deliver  of  his  3,000  maunds;  and 
so  what  is  supposed  to  be  a  defence  to  the  auction  is  supplied. 

I  think  this  evidence  does  not  warrant  the  finding  of  the  learned 
Judge  "  that  the  contract  pleaded  in  the  written  statement,  at  any  rate  so 
far  as  what  is  stated  in  the  third  paragraph  of  the  written  statement  is 
concerned,  has  been  proved."  I  think  he  ought  to  have  found  on  this 
question  in  the  negative,  and  that  his  judgment  and  decree  should  be  set 
aside  on  that  ground  and  on  that  ground  alons. 

It  is  unnecessary  to  consider  whether  the  contract  substituted  in  the 
evidence  could  have  been  held  proved.  It  has  not  been  held  proved,  and, 
if  necessary,  I  should  express  complete  disbelief  of  the  evidence  in 
support  of  it.  Apart,  however,  from  the  question  whether  the  evidence 
warrants  the  finding  of  the  learned  Judge,  which  must  be  answered  in 
the  negative,  I  agree  that  the  evidence  tendered  in  support  of  the  third 
paragraph  of  the  written  statement  was  not  admissible. 

It  was  expressly  admitted  in  the  written  statement  that  the  contract 
contained  in  the  bought-and-sold  notes  (which  agree)  was  entered  into 
between  the  plaintiffs  and  the  defendants. 

It  was  a  contract  for  750  maunds  of  copper  of  Ralli  Brothers,  to 
arrive.  Time,  four  months.  The  learned  Judge  has  held  that  this  term  of 
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the  contract  "  to  arrive  "  was  a  condition.  I  agree  with  that.  The  contract, 
therefore,  bound  the  defendants  to  deliver  750  maunds  if  such  a  quantity 
arrived  (as  did)  within  the  four  months.  But  the  contract  in  the  third 
paragraph  of  the  written  statement  substitutes  for  that  obligation  a  very 
different  one,  [193]  namely,  the  obligation  to  deliver  750  maunds,  if  one- 
fourth  of  each  of  the  successive  arrivals  should  in  the  aggregate  amount  to 
750  maunds,  otherwise  not.  No  doubt  the  written  statement  only  says 
that  it  was  agreed  that  defendants  should  deliver  instalments  of  one-fourth 
of  each  shipment.  But  if  this  does  not  mean  that  they  were  not  to  be 
bound  to  deliver  more  than  such  one-fourth,  there  is  no  meaning  in  setting 
it  up  as  a  defence  :  and  it  is  in  truth  the  defence  raised  in  the  latter  part  of 
the  written  statement,  to  the  effect  that  the  plaintiffs  got  one-fourth  of 
what  did  arrive,  and  that  as  the  1,500  maunds  residue  of  Ralli's  contract 
did  not  arrive,  they  were  not  entitled  to  more. 

The  learned  Judge  holds  that  the  contract  set  up  in  the  third  para- 
graph is  not  inconsistent  with  that  contained  in  the  bought-and-sold 
notes.  I  am  unable  to  agree  with  him.  I  think  the  two  are  inconsistent 
in  this :  the  first  makes  the  plaintiffs'  right  to  receive  750  maunds  of 
Ralli  Brothers'  shipments  of  Japan  copper,  conditional  on  arrival  within 
four  months  of  that  quantity.  The  second,  in  effect  makes  it  conditional 
on  the  arrival  of  the  whole  3,000  maunds,  which  the  plaintiffs  had,  as  a 
fact,  agreed  to  buy  from  .Ralli  Brothers,  but  no  condition  referring  to 
the  amount  of  Ralli's  contract,  or  making  the  arrival  of  the  whole  of  it 
any  part  of  the  bargain  between  the  plaintiffs  and  the  defendants,  is 
hinted  at  in  the  bought-and-sold  notes. 

1  he  bought-and-sold  notes  provide  :  "  The  conditions  to  weighment 
to  be  45  days  after  the  goods  shall  have  come  into  the  godown." 

The  learned  Judge  holds  that  it  was  competent  for  the  defendants 
to  show  that  "  goods  "  in  this  place  meant,  not  the  goods  the  subject  of 
the  contract,  but  the  goods  mentioned  in  the  plaintiffs'  contract  with 
Ralli  Brothers,  which  contract  is  not  referred  to  in  it  at  all.  He  holds 
that  this  was  the  meaning  of  the  word  "goods"  according  to -the  view 
of  the  broker  and  the  defendant ;  and  that,  that  being  so  (although  he 
says  counsel  did  not  so  put  it,  nor  any  witness  say  it),  evidence  of  the 
matters  in  the  third  paragraph  of  the  written  statement  was  admissible. 

I  am  unable  to  agree  with  the  opinion  that  evidence  as  to  this 
very  special  meaning  of  the  word  "  goods "  was  admissible.  There 
seems  to  me  to  be  no  ambiguity  in  the  words  of  the  [194]  instrument 
such  as  to  render  it  admissible.  The  words  "  goods  of  the  firm  of  Ralli 
Brothers  "  in  the  early  part  of  the  document  seem  to  me  clearly  descrip- 
tive of  the  copper  agreed  to  be  bought,  and  the  word  "  goods  "  in  the  pro- 
viso as  to  weighment  to  relate  clearly  to  the  copper,  the  subject-matter 
of  the  contract  between  plaintiffs  and  defendants,  or  at  any  rate  copper 
answering  that  description.  Were  this  meaning  to  be  attributed  to  the 
word  "  goods  "  as  suggested,  I  do  not  see  how  it  would  make  evidence  of 
the  contract  in  the  third  paragraph  of  the  written  statement  admissible  ; 
and  I  am  unable  to  agree  > with  the  learned  Judge,  either  that  evidence  of 
the  meaning  of  the  word  "  goods  "  was  admissible,  or  that,  if  admitted, 
it  furnished  ground  for  further  admitting  evidence  of  the  verbal  agreement. 

As  a  result,  the  contract  in  the  third  paragraph  being  inconsistent 
with  the  written  contract  admitted  both  in  the  pleadings  and  in 
the  evidence  to  have  been  entered  into  between  the  plaintiffs  and  the 
defendants,  no  evidence  of  it  was  admissible,  and  the  finding  upon 
that  evidence,  even  if  it  were  warranted- by  it,  cannot  be  sustained. 
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Another  ground  is  stated  by  the  learned  Judge  for  holding  the  evi- 
dence of  the  matters  alleged  in  the  third  paragraph  of  the  written  state- 
ment admissible.  That  is  that,  as  held  by  him  in  a  former  case,  bought- 
and-sold  notes  do  not  necessarily  constitute  the  contract :  in  his  former 
judgment,  quoted  by  him,  he  refers  to  Sievewright  v.  Archibald  (1),  and 
the  observations  of  Mr.  Benjamin  on  this  subject  in  which  that  decision  is 
discussed. 

In  Sievewright  v.  Archibald  (1),  the  bought-and-sold  notes  were 
inconsistent  with  one  another  :  it  seems  to  have  been  the  opinion  of  the 
Court  that  the  contract  between  the  parties  might  well  have  been  proved 
in  some  other  way,  if  there  was  one  ;  and  if  it  could  be  proved  so  as  to 
satisfy  the  Statute  of  Frauds.  This  and  the  other  cases  on  this  subject 
go  no  further  than  to  show  that  there  may  be  cases  in  which  bought-and- 
sold  notes  have  been  made,  but  in  which  they  do  not,  nevertheless,  constitute 
the  contract.  But  as  a  general  rule  when  they  agree,  they  do.  Lord  Camp- 
bell in  Sievewright  v.  Archibald  (1)  says  that  where  [195]  the  bought- 
and-sold  notes  agree,  it  has  been  held  that  they  constitute  the  contract. 
It  may  perhaps  be  a  question,  looking  at  the  case  of  Coivie  v.  Remfvy  (2), 
which  governs  this  Court,  whether  in  Calcutta  bought-and-sold  notes  do 
not  by  custom  presumably  constitute  the  contract  unless  this  be  disproved, 
once  the  authority  of  the  broker  is  established. 

At  any  rate,  where  the  authority  of  the  broker  to  act  for  both  sides 
is  clear,  where  the  bought-and-sold  notes  agree  and  have  been  entirely 
acquiesced  in,  there  can  be  no  doubt  that,  at  least  so  far  as  their  contents 
go,  they  do  constitute  the  contract. 

In  this  case  the  matter  even  went  further,  for  the  defendants  admit- 
ted that  the  bought-and-sold  notes  contained  the  contract  between  them 
and  the  plaintiffs,  though  setting  up  a  distinct  verbal  one,  and  the  broker 
deposed  that  the  contract  in  the  bought-and-sold  notes  did  contain  every 
thing  agreed  between  the  parties.  I  think  the  bought-and-sold  notes  were 
the  contract  in  this  case,  and  could  not  be  varied  by  parol  evidence. 

For  these  reasons  I  think  the  judgment  and  decree  of  the  Court 
below  should  be  set  aside,  and  a  decree  be  made  for  the  plaintiffs,  and 
that  they  recover  damages  being  the  amount  ascertained  to  be  due,  if 
damages  should  be  found  to  be  recoverable. 

It  is  unnecessary  to  determine  the  question  raised  in  the  memo- 
randum of  appeal  as  to  the  defendant's  arrangement  with  Ralli  Brothers, 
and  the  profit  made  by  him  out  of  that  arrangement ;  it  is  enough  to 
say  that  I  quite  agree  with  what  has  been  said  by  the  Chief  Justice  on 
that  subject. 

I  may  add  also  that  I  quite  agree  with  what  has  been  said  by  the 
Chief  Justice  as  to  the  admission  of  evidence  subject  to  decision  of  the 
question  whether  it  is  admissible  or  not. 

Appeal  allowed. 

Attorney  for  the  appellants  :  Mr.  H.  E.  Chick. 

Attorney  for  the  respondents :  Baboo  G.  C.  Chunder. 

T.  A.  P. 


(1)  20  L.J.Q.B.  529=17  Q.B.  115. 


(2)  3  M.I.A.  448. 
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[196]  APPELLATE  CIVIL. 

Before  MY.  Justice  Wilson  and  MY.  Justice  Rampini. 

DEBIRUDDI  AND  OTHERS  (Defendants')  v.  ABDUR  RAHIM  AND 
OTHERS  (Plaintiffs}*      [3rd  September,  1888.] 

Landlord  and  Tenant — Forfeiture — Denial  by  tenant  of  title   of  landlord — Bengal 
Tenancy  Act  (VIII  of  1885),  s.  178 — Forfeiture  completed  before  passing  of  Act. 

The  plaintiffs,  purchasers  of  a  mokurari  jama,  sued  to  eject  the  defendants,  on 
the  ground  that  they  had  in  their  written  statement  in  a  former  suit  for  rent, 
which  had  been  decided  in  the  plaintiffs'  favour,  denied  the  plaintiffs'  title,  and 
had  thereby  forfeited  their  tenures.  The  denial  took  place  in  March  1885,  before 
the  Bengal  Tenancy  Act  came  into  operation  :  Held,  that  the  forfeiture  being 
complete  before  the  passing  of  the  Act,  the  case  was  not  affected  by  s.  178  of  that 
Act,  and  must  be  governed  by  the  old  law. 

Under  the  decided  cases  before  the  Bengal  Tenancy  Act  such  a  denial  by  a 
tenant  of  his  landlord's  title  created  a  forfeiture.  Satyabhama  Dassee  v.  Krishna 
Chunder  Chatterjee  (1 )  and  Ishan  Chunder  Chattopadhya  v.  Shama  Churn  Dutt 
(2)  referred  to.  But  semble  : — Since  the  passing  of  that  Act,  in  any  case  to  which 
it  applies  there  cannot  be  any  eviction  on  the  ground  of  forfeiture  incurred  by 
denying  the  title  of  the  landlord,  that  not  being  a  ground  enumerated  in  the  Act, 
and  therefore  expressly  excluded  by  s.  178. 

[F.,  20  C,  101  (103)  ;  2  C.L.J.  389  (393)  =  9  C.  W.N.  928,  4  C.W.N.  42;  R.,  20  C.  590 
(594)  ;  12  C  W.N.  525  (527)  ;  14  C.W.N.  339  (34l)  =  5  Ind.  Cas.  708  (709)  ;  7  Ind. 
Cas.  15  (17)  ;  Cons  .  28  C.  135  (138)  =  5  C.W.N.  263  ;  D..  3  C.L.J.  201  (203)  ; 
13  C.L.J.  1  =  15  C.W.N.  335  (339)  =  8  Ind.  Cas.  660  ;  2  C.W.N,  755  (757).] 

THIS  was  a  suit  for  ejectment  and  for  khas  possession  of  certain 
lands. 

The  plaintiffs  were  the  purchasers  of  certain  mokurari  jama  from  the 
defendants  Nos.  8,  9,  and  10,  called,  the  pro  forma  defendants.  The  pur- 
chase was  made  on  the  25th  Assar  1291  (8th  July  1884),  at  which  time 
and  previously  they  alleged  that  the  principal  defendants  (defendants 
Nos.  1  to  7)  held  the  land  from  which  it  was  sought  to  eject  them  as  Karfa 
tenants.  On  this  allegation  the  plaintiffs,  in  the  early  part  of  1885, 
brought  a  suit  against  these  defendants  for  arrears  of  rent.  In  that  suit 
the  defendants  denied  the  alleged  relation  of  landlord  [197]  and  tenant, 
and  denied  also  the  plaintiffs'  mokurari  jamai  title  ;  and  they  set  up  their 
own  title  as  lakirajdars.  That  suit  was,  on  31st  December  1885,  decided 
in  favour  of  the  plaintiffs,  who  sought  in  the  present  suit  to  eject  the  defend- 
ants on  the  ground  (among  others  not  material  to  this  report)  that  they  had 
forfeited  their  tenure  by  reason  of  their  denial  of  their  landlords'  title  in  the 
former  suit. 

The  Subordinate  Judge  (reversing  on  this  point  the  decision  of  the 
Munsif)  held  that  the  plaintiff  was  entitled  to  eject  the  defendants,  and  gave 
him  a  decree  for  possession. 

From  this  decision  the  principal  defendants  appealed  to  the  High 
Court. 

Dr.  Rash  Behari  Ghose  and  Baboo  Jogesh  Chunder  Dey,  for  appel- 
lants. 

Dr.  Gurudas  Banerjee  and  Munshi  Seraj-ul-Islam,  for   the   respondents. 

*  Appeal  from  Appellate  Decree  No.  736  of  1888,  against  the  decree  of  Baboo 
Madhab  Chunder  Chuckerbutty,  Subordinate  Judge  of  Burdwan,  dated  the  20th  of 
January  1888,  reversing  the  decree  of  Baboo  Koylash  Chunder  Mozumdar,  Munsif  of 
Cutwa,  dated  the  25th  of  May  1887. 

(1)  6C.  55.  (2)  IOC.  41. 


1888 

SEP.  3. 

APPEL- 
LATE 
CIVIL. 

17  C.  196. 


669 


17  Cal.  198  INDIAN  DECISIONS,  NEW  SERIES  [Yol- 

1888  JUDGMENT. 

•  3'  The   judgment   of   the   Court  (WILSON  and  RAMPINI,   JJ.)   was   deli- 

APPEL-     vered  by 

LATE  WILSON,   J. — The    present   suit  was  brought  by  persons  who  claimed 

CIVIL.       to   be   the   landlords   of   the   defendants,    and    they   claimed  to  eject    the 

defendants   from    the   land    in   question    on  several  grounds  of  which  it  is 

17  C.  196.    only  necessary  to  notice  the  first. 

The  first  ground  was  that  in  a  former  suit  between  the  same  parties, 
in  which  the  plaintiffs  sued  to  recover  rent,  the  defendants  in  their  written 
statement  had  denied  that  the  relation  of  landlord  and  tenant  existed  at 
all  between  the  plaintiffs  and  themselves,  and  set  up  an  adverse  title 
claiming  the  land  as  their  own  lakhitaj.  That  was  decided  against  the 
defendants,  it  being  established  that  the  relation  of  landlord  and  tenant 
did  exist ;  and  a  decree  for  rent -was  given  accordingly.  In  the  present 
suit  for  ejectment  the  plaintiffs  based  their  title  in  the  first  place 
upon  the  forfeiture  of  the  defendants'  interest,  which  they  (the 
plaintiffs)  say  arose  from  the  fact  of  the  defendants  having  absolutely 
denied  their  landlords'  title  in  the  rent-suit.  Under  the  law  as 
laid  down  in  this  Court  before  the  passing  of  the  Bengal  Tenancy  Act, 
it  must  be  taken,  we  think,  that  the. plaintiffs'  contention  is  correct,  and 
that  such  [198]  a  denial  in  the  written  statement  of  the  landlords'  title 
did  work  a  forfeiture.  The  cases  are  many,  and  have  not  all  been 
uniform,  but  the  latter  cases  are,  we  think,  all  one  way  in  favour  of  the 
plaintiffs'  view.  It  is  not  necessary  to  do  more  than  refer  to  two  of  these 
cases :  one,  Satyabhama  Dassee  v.  Krishna  Chunder  C  hatter jee  (1)  and 
the  other,  Ishan  Chunder  Chattopadhya  v.  Shaina  Churn  Dutt  (2). 

The  denial  in  the  rent-suit  took  place  some  time  in  March  1885.  In 
the  same  year  the  Bengal  Tenancy  Act  was  passed  and  came  into  opera- 
tion on  the  1st  of  November  of  that  year.  That  Act  has  obviously  made  a 
material  change  in  the  law  in  this  respect.  The  mode  in  which  it  has 
dealt  with  the  subject  of  eviction  of  tenants  from  their  tenures  or  holdings  is 
to  enumerate  the  things  which  shall  be  grounds  for  a  suit  for  eviction,  and, 
in  express  terms,  to  exclude  every  other  ground.  Various  classes  of  tenants 
are  dealt  with  in  their  order. 

Section  10  deals  with  permanent  tenure-holders,  and  it  declares  that 
"  a  holder  of  a  permanent  tenure  shall  not  be  ejected  by  his  landlord 
except  on  the  ground  that  he  has  broken  a  condition  on  breach  of  which 
he  is,  under  the  terms  of  a  contract  between  him  and  his  landlord,  liable 
to  be  ejected.  Provided  that,  where  the  contract  is  made  after  the 
commencement  of  this  Act,  the  condition  is  consistent  with  the  provisions 
of  this  Act."  Section  18  deals  with  the  case  of  a  ryot  holding  at  a  fixed 
rent  in  perpetuity,  and  it  says  that  he  "  shall  not  be  ejected  by  his  land- 
lord except  on  the  ground  that  he  has  broken  a  condition  consistent  with 
this  Act,  and  on  breach  of  which  he  is,  under|the  terms  of  a  contract  between 
him  and  his  landlord,  liable  to  be  ejected."  The  case  of  the  occupancy 
ryot  is  dealt  -with  in  s.  25,  which  says  :  "  An  occupancy  ryot  shall  not  be 
ejected  by  his  landlord  from  his  holding,  except  in  execution  of  a  decree 
for  ejectment  passed  on  the  ground  :  («)  that  he  has  used  the  land  comprised 
in  his  holding  in  a  manner  which  renders  it  unfit  for  the  purposes  of  the 
tenancy  ;  or  (b)  that  he  has  broken  a  condition  consistent  with  the  provisions 
of  this  Act,  and  in  breach  of  which  he  is,  under  the  terms  of  a  contract 
between  himself  and  his  landlord,  liable  to  be  ejected."  The  next  case, 

(1)  6C.  55.  (2)  IOC.  41. 
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[199]  that  of  a  non-occupancy  ryot,  is  dealt  with  in  s.  44,  which  says:  «  A 
non-occupancy  ryot  shall,  subject  to  the  provisions  of  this  Act,  be  liable  to 
ejectment  on  one  or  more  of  the  following  grounds,  and  not  otherwise, 
namely  :  (a)  on  the  ground  that  he  has  failed  to  pay  an  arrear  of  rent  ; 

(b)  on  the  ground  that  he  has  used  the  land  in  a  manner    which    renders  it 
unfit  for  the  purposes  of  the  tenancy,  or    that   he   has    broken   a    condition 
consistent  with  this  Act,  and  on  breach  of  which  he    is,    under    the    terms 
of  a   contract  between   himself   and    his   landlord,    liable    to  be   ejected; 

(c)  where  he  has  been  admitted  to  occupation  of  the  land  under  a  registered 
lease,    on  the   ground    that    the    term  of  the  lease  has  expired  ;  (d)  on  the 
ground    that   he  has   refused    to    agree    to    pay    a  fair  and  equitable  rent 
determined  under  s.  46,  or  that  the  term  for  which  he    is   entitled    to  hold 
at  such  a  rent  has  expired."     The  remaining  class  of  tenants,    under-ryots, 
are  provided  for  in  s.  49,  which  says  :     "  An  under-ryot  shall  not  be  liable 
to    be   ejected  by  his  landlord  except  (a)  on  the  expiration  of  the  term  of  a 
written    lease  ;  (V)    when    holding    otherwise    than    under   a  written  lease, 
at  the  end  of  the  agricultural  year  next  following  the  year  in  which  notice 
to   quit   is   served    upon    him  by  his  landlord."     Then  s.  89  provides  that 
no  tenant  shall  be  evicted  from  his  tenure  or  holding  except  in  execution 
of  a  decree,  so  that  a  landlord,  even    in    case    where   eviction    is    allowed, 
cannot   evict    without   obtaining   a   decree  of   a  Court   for  that  purpose. 
And    s.  178   strengthens   the    matter,  because  it  provides  that  "  nothing  in 
any   contract    between    a    landlord    and    tenant    made    before  or  after  the 
passing    of    this  Act shall    entitle   a    land- 
lord to  eject  a  tenant  otherwise  then    in    accordance    with   the    provisions 
of   this   Act."     Thus   it   seems  clear  that  under  the  present  Rent  Law,  in 
all  the  cases  to  which  it  applies,  there  can    no    longer  be    any    eviction    on 
the  ground  of  forfeiture  incurred  by  denying  the  title  of  the  landlord. 

If  the  present  case  is  governed  then  by  the  law  in  force  prior  to  the 
Bengal  Tenancy  Act,  the  plaintiffs  is  entitled  to  reply  on  the  forfeiture  ;  if 
it  is  governed  by  the  Bengal  Tenancy  Act,  he  is  not.  The  general 
principle  of  construction  applicable  to  such  matters  is  that  an  Act  is  not  to 
be  held  to  take  away  vested  right  of  property  unless  such  an  intention  is 
expressed  or  appears  by  [200]  necessary  implication.  In  the  Tenancy 
Act  we  can  find  no  indication  of  an  intention  that  it  shall  take  away  from 
a  landlord  any  vested  right  derived  from  a  forfeiture  which  occurred  before 
the  Act  came  into  operation.  Section  178  is  specifically  made  retro- 
spective in  one  respect,  for  it  says,  that  « nothing  in  any  contract  be- 
tween  a  landlord  and  a  tenant  made  before  or  after  the  passing  of  this  Act 
(c]  shall  entitle  a  landlord  to  eject  a  tenant  otherwise  than  in  accordance 
with  the  provisions  of  this  Act."  But  the  present  case  does  not  depend 
on  contract,  and,  if  it  did,  there  is  a  great  difference  between  a  forfeiture 
under  a  contract  made  before  the  Act,  and  a  forfeiture  actually  completed 
before  the  Act. 


For    these  reasons,  we  think  that  the  old  law  governs  this  case, 
appeal  is  dismissed  with  costs. 

J.  v.  w.  Appeal  dismissed. 
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Before  Mr.  Justice  Pigot  and  Mr.  Justice  Bevevley. 


O.  R.  COLEY  (Defendant)  v.  V.  A.  DA  COSTA  (Plaintiff)* 
[17th  April,  1889.] 

Arbitration — Long  and  unreasonable  delay  in  the  conduct  of  the  proceedings — 
Revocation — Civil  Procedure  Code  (Act  XIV  of  1882),  s.  523 — Appointment  of 
arbitrator  by  the  Court. 

A  submission  to  arbitration  can  only  be  revoked  on  good  grounds. 

The  claimant  in  a  reference  to  arbitration  is  the  person  on  whom,  cczteris 
paribus,  it  is  incumbent  to  promote  the  conduct  of  the  proceedings  ;  and  when, 
therefore,  there  is  a  long  and  unreasonable  delay  unexplained  by  any  act  of  the 
other  part?  either  conducing  to  it  or  consenting  to  it  or  waiving  it,  the  latter  is, 
prinia  facie,  entitled  to  decline  to  go  on  with  the  reference  and  to  revoke  the 
agreement  for  submission. 

Where  an  agreement  to  refer  has  been  duly  revoked,  the  Court  is  incompetent 
to  order  it  to  be  filed  under  s.  523  of  the  Code  of  Civil  Procedure. 

Semble  : — Where  no  arbitrator  has  been  named  in  an  agreement,  and  the  aid 
of  the  Court  in  the  appointment  of  an  arbitrator  is  invoked,  the  parties  ought  to 
have  an  opportunity  of  being  heard  upon  the  selection  to  be  made.  Pestonjee 
Nussurwanjee  v.  Manockjee  (1)  referred  to. 

[P  ,29C.  278  ;  U.B.R.  (18Q7-1901)  542;  R.,  17C.W.N.  351  (352)  =  17  Ind.  Cas  600 
(601).] 

THIS  was  an  appeal  from  a  decree  in  terms  of  an  arbitration  award 
passed  by  the  Subordinate  Judge  of  Bhagulpore. 

[201]  The  appellant,  Osbourne  Richard  Coley,  and  the  respondent, 
Victoria  Anne  Da  Costa,  entered  into  an  agreement,  dated  the  31st  March 
1886,  by  which  they  agreed  that  all  matters  in  dispute  between  them 
should  be  referred  to  the  arbitration  of  Baboo  Shib  Chunder  Banerji,  Rai 
Bahadoor,  Government  Pleader,  and  Baboo  Shoshi  Bhusan  Mookerjee, 
Pleader,  whose  joint-decision  on  each  point  should  be  final  ;  and  that,  in 
the  event  of  any  difference  of  opinion  between  the  said  arbitrators  upon 
any  point,  such  point  should  be  referred  to  the  decision  of  Mr.  T.  C.  Curtis, 
of  Colgong,  as  umpire,  who  decision  should  be  final.  The  agreement 
did  not  fix  any  date  on  which  the  award  should  be  delivered,  nor  was  any 
provision  made  for  the  appointment  of  other  arbitrators  in  case  any  of 
the  arbitrators  thereby  appointed  should  refuse  or  become  incapable  to 
act.  This  agreement  was  registered  by  the  appellant  on  the  1st  April. 

There  was  no  evidence  to  show  that  anything  had  been  done  by  the 
arbitrators  beyond  a  statement  that  two  or  three  meetings  had  been 
held.  But  soon  after  the  submission,  Baboo  Shoshi  Bhusan  Mookerjee, 
the  arbitratar  appointed  by  the  respondent,  went  to  Darjeeling 
for  the  benefit  of  his  health,  and  the  proceedings,  if  any  had  taken 
place,  were  suspended.  On  the  llth  June  1886  the  respondent  wrote  to 
Mr.  Curtis,  suggesting  that  Baboo  Soorji  Narain  Singh  should  be  appoint- 
ed arbitrator  in  the  place  of  Baboo  Shoshi  Bhusan  Mookerjee :  to  this  the 
appellant  argeed  by  his  letter  to  Mr.  Curtis  of  the  15th  June.  This  fact 
does  not  appear  to  have  been  proved  before  the  Subordinate  Judge,  though 
it  was  admitted  on  appeal  before  the  High  Court.  The  suggestion  of 


*  Appeal  from  Original  Decree  No.  105  of  1888,  against  the  decree  of  Baboo 
Jogesh  Chunder  Mitter,  Subordinate  Judge  of  Bhagulpore,  dated  the  20th  of  July 
1887,  and  amended  on  the  9th  of  February  1888. 
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appointing  a  fresh  arbitrator  in  the  place  of  Baboo  Shoshi  Bhusan  was 
not  carried  out.  Nothing  was  done  from  the  time  when  the  suggestion 
was  made,  nor  was  any  attempt  made  to  re-open  or  continue  the  proceed- 
ings until  after  the  8th  December  1886,  on  which  date  the  appellant  sent 
a  letter  to  Baboo  Shoshi  Bhusan  Mookerjee,  withdrawing  from  the  arbi- 
tration, and  requesting  the  return  of  all  books,  papers,  letters,  and  docu- 
ments filed  by  him. 

In  consequence,  the  respondent  filed  a  petition,  dated  the  21st 
December  1886,  in  the  Court  of  the  Subordinate  Judge  of  Bhagulpore,  to 
have  the  agreement  for  submission,  dated  the  [202]  31st  March 
1886,  filed  under  s.  523  of  the  Civil  Procedure  Code.  Notice  was  given 
to  the  appellant  to  show  cause  why  the  agreement  should  not  be  filed,  and 
cause  was  shown  by  him. 

On  the  28th  February  1887,  the  Subordinate  Judge  ordered  the 
appellant  to  file  the  agreement  within  nine  days  from  the  date  of  the 
order,  and  that  both  the  appellant  and  respondent  should  file  the  points 
of  difference  between  them  by  that  time.  The  reasons  for  this  decision 
were  that  the  delay  on  the  part  of  the  arbitrators,  of  which  the  appellant 
complained,  was  due  chiefly  to  the  illness  of  one  of  them  ;  that  there  was 
no  evidence  that  the  appellant  had  been  put  to  any  inconvenience  or 
annoyance  in  consequence  of  such  delay  ;  that  there  was  no  provision  in 
the  agreement  that  it  should  be  void  unless  the  award  was  filed  within  a 
fixed  time ;  that,  as  the  appellant  had  registered  the  agreement,  he  was 
the  proper  person  to  have  taken  it  out  of  the  Registry  Office  and  to  have 
filed  it:  and  that,  therefore,  the  cause  shown  by  the  appellant  was  neither 
sufficient  nor  satisfactory. 

On  the  29th  March  1887,  the  Subordinate  Judge  appointed  Baboo 
Shoshi  Bhusan  Mookerjee  and  Shib  Chunder  Banerji  arbitrators,  and 
Mr.  Curtis,  umpire.  On  the  2nd  April,  Baboo  Shib  Chunder  Banerji 
declined  to  act,  and  on  the  12th  April,  Mr.  Curtis  sent  a  notice  to  the  same 
effect.  In  consequence  of  the  refusal  of  Baboo  Shib  Chunder  Banerji  and 
Mr.  Curtis  to  act,  the  Subordinate  Judge,  by  his  order  of  the  19th  April, 
appointed  Baboo  Kirti  Chunder  Chatterji  arbitrator  and  Baboo  Sankata 
Churn  Mitter  umpire  in  their  places.  This  order  was  made  without  any 
notice  to  the  appellant. 

Notice  of  the  first  meeting,  which  was  fixed  for  the  1st  June,  was 
sent  to  the  appellant  under  registered  cover,  but  he  did  not  attend  it,  nor 
any  of  the  subsequent  meetings.  The  arbitrators  heard  the  matter  ex 
pavte,  and  delivered  their  award  on  the  18th  June  1887. 

On  the  28th  July  1887,  the  appellant  filed  his  petition  of  objections, 
in  which  he  objected  to  the  award  on  the  following  grounds  : — • 

(a)  That  there  has  not  been  a  legal  award  in  the  case  within  the 
meaning  of  the  Civil  Procedure  Code. 

[203]  (&)  That  the  nomination  of,  and  reference  to,  the  arbitrators 
were  not  made  in  the  manner  required  by  law,  and  as  such,  all  proceedings 
subsequent  to  the  reference  were  illegal  and  without  jurisdiction. 

(c)  That  some  of  the  arbitrators  were  appointed  without  the  knowledge 
and  consent  of  the  appellant. 

(d)  That   the  arbitration  could  not    proceed   inasmuch    as  it  had  been 
revoked  by  the  appellant  by  his  letter  of  8th  December  1886. 

(e)  That   the   arbitrators   have    no  power   to  go  on    with  the    case  ex 
parte,  i.e.,  in  the  absence  of  the  appellant. 

(/)  That  the  entire  proceedings  were  ultra  vires  and  without  juris- 
diction. 


1889 

APRI  L  17. 

APPEL- 
LATE 
CIVIL. 

17  C.  200. 


673 


C  VIII— 85 


17  Cal.  204 


INDIAN    DECISIONS,    NEW    SERIES 


[Vol. 


1889 

APRIL  17. 

APPEL- 
LATE 
CIVIL. 

17  C.  200. 


On  the  20th  July  1887,  the  Subordinate  Judge  overruled  all  these 
objections  and  made  a  decree  in  terms  of  the  award. 

From  this  decree  an  appeal  was  filed  in  the  High  Court. 

Mr.  Phillips,  Mr.  R.  E.  Twiddle,  and  Baboo  Umakali  Mookerjee,  for 
the  appellant. 

Mr.  C.  Gregory  and  Mr.  H.  E.  Mendes,  for  the  respondent. 

Mr.  Phillips. — The  appellant  was  perfectly  right  in  withdrawing  from 
the  arbitration.  Section  523  contemplates  that  the  application  for  filing 
an  agreement  should  be  made,  while  the  matter  is  res  integra,  that  is,  not 
while  the  arbitration  is  going  on,  and  before  anything  happens  to  put  an 
end  to  the  agreement. 

There  is  no  provision  in  the  Code  for  an  arbitration  which  is  partly 
conducted  out  of  Court. 

[PicoT,  J.,  referred  to  the  case  of  Pestonjee  Nussurwanjee  v.  Manock- 
jee  (1).] 

Mr.  Phillips. — The  question  in  that  case  was  as  to  the  filing  of  an 
award. — See  pages  126,  127.  The  entire  proceedings  here  are  more  in  the 
nature  of  an  abuse  of  the  sections.  There  was  nothing  done  almost  from 
the  beginning.  There  is  no  necessity  to  resort  to  the  Court  in  the  case  of 
a  pending  arbitration  as  the  award  can  be  filed  after  it  has  been  made. 
Either  there  is  a  power  to  revoke,  or  there  is  none.  If  none,  then  the  arbi- 
tration [204]  must  go  on,  and  objections  must  be  taken  when  the  award 
comes  to  be  filed. 

[PiGOT,  J.,  referred  to  the  case  of  Brooke  v.  Snrdyal  (2).] 

Mr.  Phillips. — The  order  appointing  arbitrators  is  bad,  because  it 
directs  them  to  proceed  de  novo.  The  provisions  as  to  the  incapacity  of 
an  arbitrator  do  not  apply  to  agreements  to  refer.  The  sections  of 
ch.  37  are  to  apply  so  far  as  they  are  not  inconsistent  with  the  agreement 
to  refer — see  s.  524.  The  question  is  whether  the  Court  has  power  to 
substitute  arbitrators  for  those  appointed  by  the  parties.  When  parties 
come  to  an  agreement  to  refer  to  certain  persons,  it  would  be  a  perversion 
of  their  intention  to  refer  it  to  others.  In  the  case  of  a  reference  by  the 
Court,  the  Court  can  substitute  others :  and,  in  the  case  where  no  arbitra- 
tors have  been  appointed,  it  can  appoint  arbitrators  or  supersede  the  arbi- 
tration— see  s.  510.  To  refer  to  unknown  persons,  in  whom  there  can  be  no 
confidence,  is  inconsistent  with  s.  523,  by  which  the  Court  cannot  super- 
sede, as  there  is  no  case  pending  before  it.  The  arbitrators  were  not  duly 
appointed.  There  was  no  notice  served  upon  the  appellant  of  anything 
done  in  Court,  or  of  the  appointment  of  the  arbitrators.  The  Court  had 
no  power  to  appoint  any  persons  arbitrators  besides  those  named  in  the 
agreement. 

[PiGOT,  J.,  referred  to  Barracho  v.  D'Souza  (3).] 

Mr.  Phillips. — In  that  case  there  was  a  reference  of  a  matter  in  Court 
and  by  the  Court.  Section  316  of  Act  VIII  of  1859  and  s.  507  of  the 
present  Code  are  similar.  The  Judge  has  misapplied  s.  508. 

[PiGOT,  J. — The  words  "  order  of  reference  "ins.  524  refer  to  what 
the  Court  does  under  s.  523.  The  term  is  not  appropriate.] 

Mr.  Phillips — Appointments  by  the  Court  cannot  be  made  without 
notice.  The  Courts  are  most  reluctant  to  enforce  such  agreements.  The 
agreement  here  was  rescinded,  and  therefore  there  was  no  agreement  to 
file.  The  observations  of  their  [205]  Lordships  of  the  Privy  Council  in 
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the   case   of   Pestonjee    Nussuvwanjee    v.    Manockjee    (1),   if   anything,   are 
rather  an  authority  in  my  favour  on  the  question  here. 

In  the  case  of  Barracho  v.  D'Souza  (2)  there  was  a  special  stipulation 
for  the  appointment  of  an  umpire.  He  also  referred  to  Buvla  Ranga  Reddi 
v.  Kalapalli  Sithaya  (3)  and  Muhammad  Abid  v.  Muahmmad  Asghav  (4). 
The  entire  proceedings  were  illegal,  and  consequently  the  award  is  bad. 

Mr.  Gregory. — The    revocation    was    not  good  ;  the   arbitrators  were     17  C.  200 
duly  appointed  and  the  award  made  in  the  regular  way. 

I  rely  upon  the  cases  of  Pestonjee  Nussuvwanjee  v.  Manockjee  (1), 
Barracho  v.  D'Souza  (2),  and  Muhammad  Abid  v.  Muhammad  Asghav  (4) 
as  to  the  appointments  by  the  Court.  In  the  absence  of  any  authority, 
there  is  nothing  in  the  Code  that  would  vitiate  the  appointment  and  the 
award.  Section  510  speaks  of  no  notice,  but  leaves  it  in  the  discretion 
of  the  Court  to  appoint  arbitrators.  I  therefore  submit  that  notice  was 
not  imperative ;  and  there  is  no  authority  which  would  make  an  appoint- 
ment a  nullity  for  want  of  notice,  and  consequently  the  award  a  nullity. 

Mr.  Mendes  followed  on  the  same  side. 

Mr.  Phillips  replied. 

The  judgment  of  the  High  Court  (Picox  and  BEVERLEY,  JJ.)  was  as 
follows : — 

JUDGMENT. 

The  award  in  this  case  is  impeached  in  appeal  on  two  main  grounds  ; 
one,  that  the  submission  to  arbitration  was  duly  revoked  before  the  order 
of  the  Court  was  made  under  which  the  agreement  for  reference  was 
ordered  to  be  filed  under  s.  523  ;  and  the  other,  that  the  proceedings 
had  in  the  Court  of  Subordinate  Judge  were  irregular,  and  such  that 
the  arbitrators  who  made  the  award,  upon  which  the  decree  is  based, 
were  not  a  properly-constituted  body  of  arbitrators  at  all,  and  that  the 
award  for  that  reason  is  bad.  The  first  question  is  as  to  the  right  of  the 
appellant  to  revoke  the  submission  to  arbitration  which,  it  is  clear,  can 
only  be  on  good  grounds. 

[206]  The  submission  was  in  March  1886.  We  have  nothing  before 
us  to  enable  us  to  determine  whether  anything  was  done  by  the  arbitrators, 
though  it  is  stated  that  two  or  three  meetings  were  held.  But,  after  the 
submission,  the  arbitrator  appointed  by  the  respondent  went  to 
Darjeeling  for  the  benefit  of  his  health,  and  the  proceedings,  if  any  had 
taken  place,  were  suspended.  A  suggestion  was  made  on  the  part  of  the 
respondent  in  June,  that  a  fresh  arbitrator  should  be  appointed  in  his 
place  :  this  was  assented  to  by  the  appellant.  This  was  admitted  before 
us  it  does  not  appear  to  have  been  proved  before  the  Subordinate  Judge. 
Nothing,  however,  was  done  from  that  time  until  the  following  December, 
and  there  is  no  evidence  that,  until  after  the  letter  of  December  8th 
revoking  his  submission  was  sent  by  the  appellant,  any  attempt  to  re- 
open or  continue  the  proceedings  was  made.  In  answer  to  a  question  put 
by  us,  the  respondent's  pleader  stated  to  us  that  he  was  instructed  that 
a  meeting,  or  an  attempt  to  hold  a  meeting,  did  take  place  in  Decem- 
ber, shortly  before  the  appellant  sent  his  letter  of  revocation.  This 
is  denied  by  the  appellant ;  and,  as  there  is  no  proof  of  it,  it  cannot, 
of  course,  be  taken  into  consideration.  It  is  most  probably  incorrect ;  there 
is  nothing  said  of  such  a  meeting  in  the  respondent's  petition  of  December 
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APRIL  17.    mission  to  arbitration    in  March  ;  (2)  a  suspension  of  the    arbitration  soon 

after,  by  reason  of  the   incapacity  of  the  arbitrator    nominated  by  the  res- 

'EL*      pondent  ;  (3)  a  proposal  by  the  respondent  for  the  substitution  of  another 

LATI        person  in  his  place,   assented  to  by  the    appellant  in  June,    but  not  carried 

^IVI1"       out ;  (4)  the  lapse  of  six  months,  during  which  nothing  is  done  ;  (5)  the  fact 

17  C  200     *ka*  the  respondent,  being  the  claimant  as  against  the  appellant,  was  the 

person  on  whom,  cceteris  pavibus,  it  was  incumbent  to  promote  the  conduct 

of  the  proceedings. 

It  appears  to  us  that,  under  these  circumstances,  unexplained  by  any 
act  of  the  appellant  either  conducting  to  this  long  delay,  or  consenting  to  or 
waiving  it,  the  appellant  was,  prima  facie,  entitled  to  decline  to  go  on  with 
the  reference-. 

Had  the  Subordinate  Judge  thought  fit  to  enquire  into  the  circum- 
stances, it  is  possible,  of  course,  that  facts  might  have  been  [207]  proved 
which  would  have  shown  that  the  appellant  was  not  entitled  to  revoke. 
But  we  have  only  to  deal  with  what  is  before  us  ;  and  must  assume,  for 
the  purposes  of  our  decision,  that  there  was  nothing  more  in  the  case  than 
appears. 

It  is  true  that  the  appellant  did  not  verify  his  written  statement. 
But  the  delay  mentioned  in  it  was  an  admitted  fact  before  the  Subor- 
dinate Judge  as  before  us. 

We  think  that,  on  thesejacts,  there  appears  such  an  unreasonable 
neclect  in  the  prosecution  of  the  arbitration  as  entitled  the  appellant  to  put 
an  end  to  it.  In  the  case  of  Pestonjee  Nussurwanjee  \.  Manockjee  (1)  the 
subject  was  considered  as  to  whether  or  not  the  appellant  was  justified  in 
revoking  in  that  case  ;  and  we  think  that  the  circumstances  of  the  present 
case  are  not  wholly  dissimilar  to  those  which,  in  the  case  supposed  by  their 
Lordships  in  the  decision  of  that  case  at  page  131,  would  have  justified,  or 
might  have  justified,  the  appellant  in  that  case  in  declining  to  proceed  ;  no 
doubt,  as  we  pointed  during  the  argument  yesterday,  the  period 
in  that  case  between  the  submission  to  arbitration  and  the  attempt 
to  revoke  was  longer  than  that  in  the  present  case.  But  here  we  have  a 
period  of  nine  months  elapsing  during  which,  so  far  as  the  case  before  us 
shows,  nothing  was  done  to  make  any  change  in  the  state  of  things 
between  the  appellant  and  the  respondent.  In  the  case  of  Pestonjee 
Nussurwanjee  v.  Manockjee  (1)  aimost  immediately  after  the  reference  the 
partnership  was  dissolved,  and  the  appointment  of  the  person,  who  was 
to  have  the  business  in  future,  had  been,  as  their  Lordships  point  out, 
speedily  determined,  and,  subsequently  to  that,  several  important  deci- 
sions in  the  arbitration  had  been  arrived  at.  We  agree  with  the  argu- 
ment of  the  learned  Counsel  for  the  appellant  that,  if  anything,  the  obser- 
vations of  their  Lordships  are  rather  an  authority  in  his  favour  on  the 
question  at  issue  here.  The  powers  conferred  by  the  Code  upon  arbitra- 
tors are  very  great ;  and  we  think  that  a  party  has  a  right,  if  he  chooses,  to 
insist  upon  it  that,  once  an  arbitration  is  decided  upon,  it  shall  be  proceeded 
with  reasonable  speed.  There  is  no  doubt  that  in  the  present  case  the  delay 
that  took  place  was  in  itself  unreasonable,  and,  being  unexplained  and  not 
[208]  justified  by  any  acts  of  the  appellant,  who  hold  that  he  had  good 
cause  under  the  circumstances  for  revoking  this  agreement.  That  being 
so,  it  was  no  longer  competent  to  the  Court  to  order  the  agreement  to  be 
filed  under  s.  523,  and  the  proceedings  were  therefore  invalid. 

(1)  12  M.I.  A.  112. 
676 


ifmj 


17  Cal-  209 


Having  determined  the  appeal  on  this  point,  it  is  not  necessary 
to  go  into  the  question  elaborately  argued  before  us  as  to  the  character 
of  the  proceedings  taken  by  the  Subordinate  Judge ;  but  we  may  say 
that,  under  no  circumstances,  could  we  have  allowed  the  award  arrived  at, 
as  it  was,  to  stand.  A  proper  opportunity  ought,  we  think,  to  have  been 
given  to  the  appellant  to  come  in  before  the  appointment  of  the  arbitrator 
in  place  of  Baboo  Shib  Chunder,  whose  letter  declining  to  continue 
as  arbitrator  was  received  apparently  by  the  Subordinate  Judge  on  the 
4th  April ;  and  on  that  day,  on  his  receiving  that  intimation,  he 
appointed  a  fresh  arbitrator.  We  think  that  the  Court  ought  to  have  allowed 
the  parties  an  o  pportunity  of  being  heard  as  to  the  selection  of  an  arbitra- 
tor. It  is  not  necessary,  however,  for  us  to  base  our  decision  upon  this 
ground,  and  the  less  so,  because,  were  we  to  determine  the  case  with  re- 
ference to  the  validity  of  the  proceedings  taken,  and  apart  from  the  question 
of  the  power  of  the  appellant  to  revoke  on  the  8th  of  December,  we  should 
be  obliged  to  send  back  the  case  again  for  the  appointment  of  fresh  arbi- 
trators. But  inasmuch  as,  in  our  judgment,  the  submission  had  been  on 
that  date  validly  revoked,  that  order  was  inoperative,  and  the  proceedings 
had  under  it  were  likewise  inoperative. 

We  therefore,  allow  the  appeal,  reverse  the  order  of  the  Subordinate 
Judge  made  under  s.  523  directing  that  the  reference  be  filed,  and  set 
aside  his  decree  on  the  award,  with  costs  throughout. 
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Appeal  allowed. 
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[209]  APPEAL  FROM  ORIGINAL  CIVIL. 

Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Pigot. 


IN    THE    MATTER    OF    RASH    BEHARI    RoY    AND    ANOTHER,    INSOLVENTS. 

RASH  BEHARI  ROY  AND  ANOTHER    (Appellants)  v.  BHUGWAN 

CHUNDER  ROY  AND  OTHERS  (Respondents).* 

[23rd  August,  1889.] 

Insolvent  Act  (11  &  12  Vic.,  Chap.  21  ),  s.  50— Imprisonment  of  insolvent  on  Crimi- 
nal side — False  entries  in  books — Fraudulent  preference — Fraudulent  transfers 
— Warrant,  Illegality  of— Concealment  of  property, 

Section  50  of  the  Insolvent  Act  provides  a  punishment  by  way  of  penalty,  and 
before  an  insolvent  can  be  punished  under  that  section,  he  must  be  shown  by 
legal  evidence  to  have  committed,  on  some  specific  occasion,  one  or  other  of  the 
offence  enumerated  in  that  section. 

A  law  of  this  kind,  the  intention  of  which  is  to  punish,  should  be  administered 
as  the  Criminal  law  is  administered,  that  is  to  say,  specific  offence  should  be 
charged,  not  technically  specific  in  the  sense  of  a  specific  form  of  indictment,  tut 
the  Court  and  the  insolvent  and  all  concerned  should  know  what  offence'  the 
insolvent  is  being  tried  for  ;  and  the  evidence  should  be  directed  to  the  proof  of 
that  offence,  so  that  the  accused  may  be  in  a  position  to  produce  evidence  to 
rebut  the  charge  of  that  offence ;  and  the  Judge  should  specifically  find  what 
offence  the  insolvent  has  been  guilty  of  ;  and  in  his  judgment  and  order  and  in 
the  warrant  it  should  appear  what  the  insolvent  has  done. 

A  warrant  committing  an  insolvent  to  jail  for  offences  under  s.  50  of  the 
Insolvent  Act,  including,  amongst  the  offences  for  which  he  is  committed,  an 
offence  not  contained  in  that  section,  is  invalid. 

*  Original  Civil  Appeal  No.  18  of  1889,  against  the  order  of  Mr.  Justice  Trevelyan, 
dated  the  13th  of  April  1889. 
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[F.,  19  C.  605  (609)  =  L.B.R    (1872—1892)  646  ;  R.,  32  A.  547  (549)  =  7  A.L.J,  602  (605) 
=  6  Ind.  Cas.  870  ;  L.B.R.  (1893—1900)  141  (144)  ] 

APPEAL  from  an  order  of  Mr.  Justice  Trevelyan,  made  under  s.  50  of 
the  Insolvent  Act. 

Rash  Behari  Roy  and  Jollodhur  Roy,  traders,  were  adjudicated  insol- 
vents on  the  21st  April  1886,  and  on  coming  up  for  their  personal  dis- 
charge, were  opposed  on  the  following  grounds  :  (1)  that  they  had  been 
guilty  of  fraudulent  concealment  of  account-books  and  papers  ;  that  they 
had  not  produced  any  account-books  prior  to  1291,  1292  and  1293,  nor 
any  title  deeds  or  zemindary  papers  or  any  papers  or  books  relating  to 
their  business  in  the  "  North-West  "  and  in  "  Rangoon  ;  "  (2)  that  the 
account-books  produced  to  the  [210]  Official  Assignee  for  the  years  1291, 
1292  and  1293,  were  not  original  books  and  contained  fictitious  entries, 
namely,  entries  made  after  the  balances  for  the  day  had  been  made  up  ; 

(3)  that  certain  mortgages  in  favour  of  Nilmadhub  Roy  and  Debendronath 
Roy,  and  a  putni  lease  granted  to  Grija  Sundary  Chowdhrany  and  Protima 
Sundary   Chowdhrany,    and  an  instrument   of  gift  to   Dayamoyee  Dabee, 
and  a  certain  conveyance  to   Kessublall  Shaw  and   Hurilall  Shaw  were 
all  fraudulent   documents,   and   that  a  certain    mortgage    to  one  Josodalall 
Roy    was   given  for   a  smallar   sum    than    that   stated   in    the  document ; 

(4)  that  the  insolvents  had  vexatiously  and  frivolously  defended  four  several 
suits   brought  against  them  by   their   creditors   in  the  High    Court  which 
suits  were  eventually    decreed  against   them  in  full ;  (5)  that  the  insolvents 
had    been   guilty  of   concealment  of   property.     The   remaining   grounds 
were   intimately   connected    with    the   foregoing,   and   were   treated    with 
them. 

It  appeared  in  evidence  against  the  insolvents,  from  an  affidavit 
used  by  them  for  the  purpose  of  obtaining  further  time  to  file  their 
written  statement  in  one  of  the  above-mentioned  suits  which  was  for  a 
large  sum  of  money,  that  the  summons  in  the  suit  was  served  on  the  20th 
July  1886,  and  that  twelve  days  after  the  service  of  this  summons  both 
the  insolvents  executed  the  putni  above  referred  to  in  favour  of  their  wives, 
the  putni  in  question  being  of  a  very  considerable  portion  of  their  property. 
It  also  appeared,  that  on  the  26th  July  1886,  they  took  out  a  summons  for 
two  months,  time  to  file  further  written  statements,  basing  their  application 
on  an  affidavit,  which  declared  that  there  was  a  good  and  substantial 
defence  to  the  suit,  filing  their  written  statement  on  the  20th  August  1886, 
and  that,  on  the  3rd  August  1886,  they  executed  the  mortgage  to  Deben- 
dronath Roy.  The  written  statement  above  referred  to  an  inspection  raised 
no  substantial  defence,  but  merely  alleged,  .without  denying  the  amount 
sued  for,  that  they  were  ready  and  willing  to  have  an  account  taken,  and 
that  they  believed  that,  on  the  taking  of  that  account,  a  much  smaller  sum 
than  that  sued  for  would  be  found  to  be  due  to  the  plaintiff. 

The  insolvents  were  tendered  for  cross-examination,  and  it  was  not 
until  their  cross-examination  had  been  concluded  that  their  books  were 
produced. 

[211]   Mr-  T.  A.  Apcav  appeared  for  the  insolvents. 

Mr.  Hill  and  Mr.  M.  P.  Gasper,  for  the  opposing  creditors. 

TREVELYAN,  J.,  found,  as  to  the  first  ground,  that  the  books  were 
not  produced  in  order  to  prevent  the  opposing  creditors  from  examining 
the  insolvents  upon  them.  As  to  the  second  ground,  that  the  insolvents 
had  falsified  their  books,  by  making  fictitious  entries  after  the  balances 
had  been  made  up.  As  to  the  third  ground,  the  mortgages,  the  deed  of 
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gift,  and  the  putni  leases  and  the  kabuliats  were  all  fraudulent  documents, 
but  that  it  was  only  necessary  for  him  to  refer  to  the  mortgage  of  Deben- 
dronath  and  to  the  putnis;  that  as  to  the  mortgage,  that  the  considera- 
tion for  the  mortgage  to  Debendronath  Roy  was  Rs.  30,000  ;  that  it 
alleged  a  previous  debt  of  Rs.  3,500  which  was  taken  as  part  of  the  con- 
sideration money,  as  well  as  other  payments,  which  had  been  traced  to 
persons,  some  of  whom  were  not  creditors;  and  that,  if  the  money  was 
taken  from  Debendronath,  if  it  had  left  the  insolvents'  hands,  and  if  it 
had  been  paid  to  the  alleged  creditors,  then  such  payments  were  made 
for  the  benefit  of  the  insolvents  and  for  the  purpose  of  defrauding  the 
creditors  who  had  brought  suits  against  the  insolvents.  That,  in  consider- 
ing whether  the  putnis  were  real  transactions  or  not,  it  was  necessary  to 
remember  the  pending  suits,  and  that,  on  the  evidence  before  the  Court 
(that  taken  before  Mr.  Justice  Macpherson,  the  Commissioner  before  whom 
the  case  had  first  come  up,  not  being  put  in),  the  putni  had  not  been  pro- 
ved '  that  it  was  abundantly  clear  that  the  putni  had  been  executed  in 
consequence  of  the  service  of  summons  in  the  suits  brought  against  the 
insolvents,  and  not  from  pressure  put  upon  the  insolvents  by  the  ladies. 
That  as  regards  the  fourth  ground,  there  was  no  doubt  but  that  the  object 
of  defending  these  suits,  brought  against  the  insolvents  by  creditors,  was  to 
get  time  to  make  away  with  their  property.  As  to  the  fifth  ground,  that 
there  was  no  doubt  if  the  entries  were  fictitious,  if  the  putni  was  fictitious, 
and  if  the  money  had  not  been  distributed,  then  there  had  been  conceal- 
ment of  property. 

His  Lordships  then  continued  as  follows  : — "  I  find,  as  a  fact,  that  there 
have  been  fraudulent  transfers  of  property ;  that  the  defences  to  the  suits 
have  been  vexatious  and  frivolous  ;  also  that  the  [212]  insolvents  have 
falsified  their  books  :  although  it  appears  in  certain  cases  there  have  been 
entries  after  the  balances  were  made  up  and  carried  over,  entries  made  by 
mistake,  yet  there  are  a  large  number  of  cases  in  which  payments  have 
been  made  after  the  balances  have  been  made  up,  and  have  not  been 
carried  over ;  an  examination  of  these  payments  shows  that  they  are 
fictitious.  Then  comes  the  question,  what  ought  I  to  do  ?  I  have  consi- 
dered this  question  with  great  anxiety.  This  is  certainly  the  most  fraudu- 
lent commercial  case  I  have  seen  since  I  have  been  sitting  as  Commis- 
sioner of  this  Court.  These  people  have  made  away  with  large  sums  of 
money.  They  have  brought  in  their  books  after  long  delay.  In  the  inter- 
ests of  commercial  morality,  I  must  deal  severely  with  the  case. 
I  have  no  doubt  much  money  would  have  been  available  for  distribution 
among  creditors,  but  for  the  fraudulent  acts  of  the  insolvents.  I  direct 
that  the  two  insolvents  be  imprisoned  for  one  year  each  and  decline  them 
their  discharge  at  the  end  of  such  year.  The  Sheriff's  officer  will  take 
charge  of  them  :  Following  the  Bombay  cases  (1),  I  direct  that  they  be 
imprisoned  on  the  Criminal  side  of  the  jail." 

The  important  portions  of  the  order  drawn  up  on  this  judgment  were 
as  follows : — "  It  appearing  to  the  Court  that  the  said  insolvents  have 
fraudulently,  with  intent  to  defeat  the  objects  of  11  &  12  Vic.,  Chap.  21, 
made  false  entries  in  their  books  of  account,  and  have  fraudulently,  with 
intent  of  diminishing  the  sum  to  be  divided  among  their  creditors,  trans- 
ferred or  made  away  with  and  mortgaged  their  properties,  and  have  put 
their  creditors  (naming  them)  to  unnecessary  expense  and  delay  by  making 

(1)  In  re  Manikji  Shapurji  Kaka,  5  B.H.C.O.C.  61  ;  and  In  re  Cawasji   Ookerji, 
13  B.  115. 
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vexatious  and  frivolous  defence,)  to  suits  brought  by  the  said  credi- 
tors   against  the  insolvents.  This  Court  doth  hereby  adjudge  and 

order  that  the  said  insolvents  do  stand  committed  to  the  custody  of  the 
Sheriff  of  the  Town  of  Calcutta,  and  the  Superintendent  of  the  Presidency 
Jail,  Calcutta,  for  a  period  of  twelve  calendar  months 

The  insolvents  appealed. 

Mr.  Evans  and  Mr.  T.  A.  Apcar,  for  the  insolvents. 

Mr.  Hill  and  Mr.  M.  P.  Gasper,  for  the  opposing  creditors. 

[213]  Mr.  Evans. — The  question,  whether  the  transactions  have  been 
fraudulent  or  not,  cannot  be  ascertained  by  the  Insolvent  Court,  as  be- 
tween the  insolvents,  the  assignee,  and  third  persons ;  but  the  question 
is  one  for  a  Civil  Court.  The  withholding  of  books  in  this  case  by  the 
insolvents  is  not  such  an  offence  as  is  intended  by  the  Act ;  there  must 
be  more  than  mere  delay  or  difficulty  in  producing  books.  The  only 
way  of  dealing  summary  punishment  under  the  Act  is  on  conviction 
on  a  proper  prosecution.  Punishment  under  s.  50  is  not  a  conviction, 
as  s.  70  deals  with  prosecutions.  Section  50  has  no  exact  parallel  in  the 
present  English  Act  or  in  the  old  Indian  Insolvent  Acts.  In  one  of  the 
old  English  Acts  it  is  declared  that  insolvents  are  to  be  committed  to  the 
debtors'  jail ;  and  in  this  country  two  insolvents,  Abdaw  and  Ramdhone 
Mullick,  have  been  sent  to  the  Civil  jail.  I  submit  it  is  not  justifiable  to 
treat  the  men  as  criminals  under  s.  51.  If  the  order  is  a  criminal  one,  I 
cannot  find  any  similar  section  in  the  old  English  Acts,  but  there  are 
some  very  like  it,  and  these  do  not  treat  the  matter  as  criminal,  and  I 
think  the  reason  is  that  the  Acts  were  for  the  relief  of  insolvent- 
debtors,  and  if  it  were  not  so,  they  would  be  imprisoned  for  ever  and 
therefore  the  putting  in  prison  on  account  of  malpractices,  differs  from 
doing  so  on  conviction.  If  the  imprisonment  is  meant  to  be  criminal, 
similar  to  that  given  to  persons  in  due  course  of  law,  then  you  ought  to 
be  able  to  plead  this  in  case  you  are  charged  again  ;  but  you  cannot,  under 
the  Act,  plead  a  previous  conviction.  Section  70,  which  provides  for 
criminal  punishment,  points  to  a  trial.  I  submit  that  the  order  of  com- 
mitment is  bad  on  the  face  of  it,  as  it  does  not  specify  the  false  entries. 
(Mr.  Hill. — In  the  grounds  of  opposition,  which  are  not  to  contain  speci- 
fic allegations  as  is  the  case  with  a  plaint,  there  is  an  allegation  that  the 
books  contain  fictitious  entries.  PIGOT,  J. — Has  the  learned  Judge  found 
that  the  insolvents  were  connected  with  the  fictitious  entries  ?)  And  it 
is  bad  as  being  in  the  alternative ;  and  I  say  further  that  my  clients 
have  been  convicted  under  s.  50  of  an  offence  which  falls  under 
s.  51 ;  and  I  am  unable  to  say  how  much  of  the  conviction  is  due 
to  the  insolvents  having  dealt  with  vexatious  defences.  Further  the 
warrant  contains  an  insertion  which  is  bad  on  the  face  of  it.  There  is  an 
[214]  illegal  detention,  as  the  warrant  is  informal.  There  is  no  evidence 
to  connect  the  younger  insolvent  with  the  books.  Next,  '  the  withhold- 
ing '  under  s.  51  must,  as  I  have  said,  be  a  complete  withholding  ;  here 
the  books  were  brought  in  before  the  insolvency  proceedings  were  over  ; 
and  moreover  four  khatta  books  of  1290,  which  were  said  by  the  learned 
Commissioner  to  have  contained  entries  made  with  a  view  to  insolvency, 
were  (it  is  now  discovered)  sent  direct  to  the  Insolvent  Court  from  the 
Dacca  Court,  in  which  latter  Court  they  had  been  filed  since  1884,  and  out 
of  the  seven  alleged  fictitious  entries,  there  are  only  four  which  are  not 
contained  in  the  books  sent  down  by  the  Dacca  Court.  With  regard  to 
the  findings  of  the  Commissioner,  '  I  find  as  a  fact,  &c.'  these  are  all 
findings  on  suspicion  and  not  on  evidence.  As  to  the  younger  insolvent, 
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there  is  no  suggestion  that  he  is  connected  with  the  false  entries,  and 
although  he  may  have  been  implicated  in  the  putnis,  yet  it  is  impossible 
to  say  how  much  of  the  punishment  is  due  to  the  false  entries,  and 
how  much  to  the  putnis.  The  cases  on  the  point,  that  persons  inform- 
ally connected  must  be  brought  up  under  habias  corpus,  to  be  found  in 
Archibald's  Bankruptcy,  edition  1856,  p.  385,  are  to  the  effect  that  where 
the  warrant  contains  words  not  according  to  the  Act,  then  the  warrant 
is  bad.  The  words  in  the  warrant  must  have  direct  relation  to  the  offence, 
and  where  there  is  a  statutory  commitment,  the  commitment  must  be  in 
compliance  with  the  Acts  ;  this  is  not  so  in  the  warrant  under  which  the 
insolvents  have  been  committed,  and  the  warrant  is  therefore  illegal,  and 
the  custody  also.  Next,  as  to  undue  preference,  there  must  be  a 
concurrence  of  three  circumstances  which  are  explained  in  Bourne  v. 
Graham  (1).  The  action  must  be  valuntary  to  be  an  undue  preference 
under  s.  24 — See  the  notes  to  Millet  and  Clarke's  Insolvency  ;  Ex  pavte 
Craven,  in  re  Craven  (§•»  Marshall  (2).  As  to  voluntary  payment  see 
Strachan  v.  Barton  (3j.  If  the  preference  does  not  amount  to  fraudulent 
preference,  it  cannot  amount  to  a  crime  under  s.  50.  As  to  rinding  on 
suspicion,  see  Ex  parte  Strikland  (4),  where,  after  a  rinding  of  fraud,  a 
prosecution  was  directed.  This  is  not  a  case  for  an  order  for  prosecution  at 
[215]  all,  it  is  a  question  whether  the  Court  can  convict  without  a  pro- 
secution and  on  suspicion.  In  the  case  last  cited,  it  is  clear  it  could  not 
have  been  done.  As  to  whether  the  imprisonment  should  have  been  on 
the  Criminal  side  of  the  jail ;  the  Act  makes  no  distinction  as  to  which 
imprisonment  it  should  be.  The  word  "  imprisonment  "  in  s.  53  is  used 
in  connection  with  civil  debt.  Either  this  is  a  proceeding  in  which  the 
Commissioner  was  of  opinion  that  the  insolvent  should  be  prosecuted,  or 
it  is  a  criminal  proceeding,  and,  if  the  latter,  then  the  opposing  creditors 
would  have  had  no  locus  standi,  as  only  the  Crown  could  have  appeared. 
I  submit  the  insolvents  have  been  illegally  confined,  the  warrant  being 
itself  an  illegal  one,  and  they  would  have  been  entitled  to  be  brought  up 
on  habeas  corpus.  Moreover  the  warrant  does  not  direct  that  they  should 
be  imprisoned  on  the  Criminal  side. 

[PETHERAM,  C.  J. — If  the  Judge  had  a  right  to  send  the  insolvents  to 
prison  at  all,  had  he  not  a  right  to  send  them  to  whichever  side  of  the  jail 
he  thought  fit  ?] 

Mr.  Hill  for  the  opposing  creditors. — The  powers  under  s.  50  are  some- 
what analogous  to  the  power  given  in  s.  51.  The  practice  in  Bombay 
has  been  that  it  is  in  the  discretion  of  the  Court  as  to  which  side  of  the 
jail  an  insolvent  should  be  sent  to — See  In  re  Cowasji  Ookerji  (5).  In  the 
case  of  a  poor  insolvent,  charity  would  suggest  that  he  should  be  impri- 
soned on  the  Criminal  side  of  the  jail,  as  under  s.  50  no  maintenance  is 
allowed.  This  case  is  not  being  dealt  with  under  habeas  corpus,  or  any 
analogous  proceeding  thereto,  but  it  comes  up  as  an  appeal  from  an  order. 
The  learned  Counsel  then  went  into  the  evidence  in  support  of  the  different 
charges. 

The  judgments  of  the  Court  (PETHERAM,  C.  J.,  and  PIGOT,  J.) 
follow  : — 

JUDGMENTS. 

PETHERAM,  C.  J. — This  is  an  appeal  from  an  order  of  Mr.  Justice 
Trevelyan  while  sitting  as  Commissioner  in  Insolvency,  and  by  which  he 
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committed  two  persons,  who  were  insolvents  and  within  the  jurisdiction  of 
the  Court,  to  be  imprisoned  on  the  Criminal  side  of  the  jail  for  a  period 
of  one  year.  That  order  was  made  by  the  learned  Judge  under  the  provi- 
sions of  s.  50  of  the  Insolvent  [216]  Act,  and  it  is  necessary  to  examine, 
for  the  purpose  of  what  I  have  to  say,  the  provisions  of  that  section 
rather  closely.  That  section  provides  "  and  be  it  enacted  that  in  case 
it  shall  appear  to  any  Court  for  the  relief  of  insolvent  debtors  that  any 
such  insolvent  has  fraudulently,  with  the  intent  to  conceal  the  state  of 
his  affairs,  or  to  defeat  the  objects  of  this  Act,  destroyed  or  otherwise 
wilfully  prevented  or  purposely  withheld  the  production  of  any  book, 
paper  or  writing  relating  to  such  of  his  affairs  as  are  subject  to  investi- 
gation under  this  Act,  or  kept  or  caused  to  be  kept  false  books,  or  made 
false  entries  in,  or  withheld  entries  from,  or  wilfully  altered  or  falsified 
any  such  book,  paper,  or  writing,  or  that  such  insolvent  has  fraudulently, 
with  intent  of  diminishing  the  sum  to  be  divided  among  his  creditors  or 
of  giving  an  undue  preference  to  any  of  the  said  creditors,  discharged  or 
concealed  any  debt  due  to  or  from  the  said  insolvent,  or  made  away  with, 
changed,  mortgaged,  or  concealed  any  part  of  his  property,  of  what 
kind  soever,  such  Court  shall  have  power  to  adjudge  that  the  insolvent 
shall  be  imprisoned  for  a  period  or  periods  not  exceeding  two  years  in  the 
whole,  as  such  Court  shall  direct,  and  to  declare  him  entitled  to  his 
discharge  as  aforesaid  at  the  expiration  of  the  term  of  imprisonment  to 
which  he  shall  be  sentenced,  and  by  warrant  under  the  seal  of  the  Court 
to  order  him  to  be  arrested  and  committed  to  prison  and  there  to  be 
detained  accordingly."  Now  the  matter  came  before  Mr.  Justice  Trevel- 
yan  in  this  way :  The  appellants,  the  insolvents,  were  persons  who  had 
carried  on  a  considerable  trade  for  some  years  (they  were  brothers),  and 
in  August  1886  they  were  adjudicated  insolvent  on  the  petition  of  some 
of  their  creditors.  The  creditors  upon  whose  petition  they  were  adjudi- 
cated insolvents,  were  not  the  opposing  creditors  at  that  time,  but 
when  they  came  up  to  be  examined  before  the  Commissioner  of  Insol- 
vency, they  were  opposed  by  certain  other  creditors,  and  it  was  upon  that 
opposition  that  this  order  was  made.  Prior  to  that  order  the  books  of 
these  persons  had  been  examined,  they  themselves  had  been  examined 
and  cross-examined,  and  certain  witnesses  had  also  been  examined 
and  cross-examined,  and  upon  that  the  Commissioner  came  to  certain 
conclusions  and  made  an  order  in  this  form.  As  I  said  just  now,  that 
order  was  made  under  the  section  of  the  Act  which  I  have  just  read, 
and  the  first  questisn  we  [217]  must  consider  here  is  what  must  have 
been  made  to  appear  to  the  Court,  and  in  what  way  it  must  have  been 
made  to  appear,  before  he  had  power  to  make  an  order  under  this  section. 

It  is  clear  on  the  face  of  the  section  that  it  provides  a  punishment  by 
way  of  penalty  for  the  commission  of  certain  offences,  which  punishment 
is  to  be  administered  by  the  Commissioner  of  Insolvency  if  it  is  made  to 
appear  before  him  that  these  particular  offences  have  been  committed. 
Speaking  for  myself,  and  I  think  for  my  brother  Pigot  also,  I  am  clearly 
of  opinion  that  the  words  "  in  case  it  shall  appear  "  in  this  section  must 
mean,  in  case  it  shall  appear  by  legal  evidence  that  the  person  to  be 
punished  has  committed  the  specific  crime  he  is  said  to  have  committed, 
and  that  before  any  person  can  be  punished  under  that  section,  he  must  be 
shown  by  legal  evidence  to  have  committed  one  or  other  of  the  offences 
which  are  enumerated  in  the  section,  and  that  it  is  not  enough  for  the 
Commissioner,  upon  the  matter  coming  before  him,  to  be  satisfied  that 
this  is  a  very  suspicious  commercial  case,  or  to  be  satisfied  generally  that 
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there  has  been  dishonesty  on  the  part  of  the  insolvents  in  the  matter  of 
the  bankruptcy,  but  as  I  said  just  now,  he  must  be  satisfied  that  they 
have  been  guilty  on  some  specific  occasion  of  some  one  or  other  of  the 
offences  which  are  mentioned  in  the  section. 

It  follows  from  that,  that  in  my  opinion,  before  a  Commissioner  can 
commit  under  this  section,  he  must  convict  the  person  to  be  punished  of 
something  or  other  that  he  has  done.  Having  said  that,  the  next  thing 
it  is  desirable  I  should  do  is  to  see  what  the  Judge  has  done  in  this  case. 
His  judgment  is  one  of  considerable  length,  but  the  whole  of  it  I  need  not 
read.  In  his  judgment  he  says  :  "I  must  hold  that  the  putnis  executed 
in  favour  of  these  ladies  are  not  proved  lo  my  satisfaction.  The  hatchittas 
produced  are  not  such  as  to  enable  me  to  place  any  reliance  on  them  ; 
making  ordinary  inferences,  which  I  must  necessarily  make,  I  think  it 
quite  clear  the  putnis  were  executed  in  consequence  of  the  service  of  the 
summons  and  not  from  the  pressure  of  this  suit  in  which  a  right  to  a  large 
sum  of  money  was  depending,"  So  that,  with  reference  to  this  putni, 
the  view  which  the  Judge  appears  to  take,  and  the  finding  at  which  he 
[218]  has  arrived,  is  that  he  cannot  say  whether  there  is  consideration 
for  the  putni  or  not,  but  that  the  putni  was  executed  in  fact  for  the  pur- 
pose of  giving  these  ladies  the  preference  over  certain  persons  who  had 
obtained  a  decree  against  them,  and  for  the  purpose  of  preventing  those 
persons  from  executing  that  decree.  Now,  is  that  or  is  that  not  an  offence 
within  the  meaning  of  this  Act  ?  The  Act  provides,  as  I  said  just  now, 
that  "in  case  it  shall  appear  to  any  Court  that  any  such  insolvent  has 
kept  or  caused  to  be  kept  false  books,  or  made  false  entries  in,  or  withheld 
entries  from,  or  wilfully  altered  or  falsified  any  such  book,  paper  or  writing, 
or  that  such  insolvent  has  fradulently,  with  intent  of  diminishing  the  sum 
to  be  divided  amongst  his  creditors,  or  of  giving  an  undue  preference  to  any 
of  the  said  creditors,  discharged  or  concealed  any  debt  due  to  or  from  the 
said  insolvent,  or  made  away  with,  changed,  mortgaged,  or  concealed  any 
part  of  his  property,  shall  be  imprisoned,  &c."  The  learned  Judge  finds, 
as  a  fact,  that  the  object  of  this  particular  putni  was  not  to  diminish  the 
amount  divisible  amongst,  or  to  give  the  ladies  an  undue  preference 
over,  the  general  body  of  creditors,  but  to  prevent  one  particular  decree- 
holder  getting  possession  of  the  property,  and  so  to  give  the  ladies  an 
advantage  over  him.  If  this  is  the  meaning  of  the  finding  of  the  Judge, 
it  does  not  seem  to  me  to  constitute  any  offence  within  s.  50  of  the  Act 
at  all  ;  but  having  considered  the  evidence  with  reference  to  that  which 
has  been  laid  before  us  by  Mr.  Hill  on  behalf  of  the  opposing  creditors, 
it  seems  to  me  that  in  finding  that  the  learned  Judge  has  found  as 
much  against  the  insolvents  within  the  meaning  of  the  section  as  it 
was  possible  for  him  to  do  on  the  evidence,  so  that  with  reference  to 
that  charge,  supposing  it  to  be  specifically  found  by  the  Judge  with  refer- 
ence to  that  transaction,  we  think  that  his  finding  is  not  sufficient  to  sustain 
his  order. 

Then  comes  the  other  terms  of  his  judgment.  He  passes  over  one 
matter  and  then  proceeds  to  deal  with  the  mortgage  transaction.  He  says: 
"  Next,  as  to  the  mortgage,  there  has  been  a  good  deal  of  cross-examination 
with  regard  to  it.  The  amount  of  consideration  was  Rs.  30,000.  It  alleged 
a  previous  debt  of  Rs.  3,500  which  was  taken  as  part  of  the  consideration, 
and  then  other  payments  were  alleged,  but  these  have  been  -traced  to 
[219]  .number  of  persons,  some  of  whom  are  not  creditors  at  alh  They 
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are  persons  whose  names  are  entered  in  the  books  in  a  manner  so  suspi- 
cious that  I  think  they  are  not  creditors  at  all.  It  is  not  at  all  unlikely 
that  this  was  done  to  get  over  paying  their  debts.  I  do  not  believe  it  the 
least  likely  they  would  be  in  the  least  anxious  to  pay  their  supposed  credi- 
tors off  and  not  do  anything  to  get  rid  of  the  debts  of  the  creditors.  On 
the  evidence  before  me  I  must  find  that  if  this  money  was  taken  from 
Debendronath  Roy,  if  it  has  left  the  insolvents'  hands,  and  if  it  has  been 
paid  to  this  alleged  creditor,  it  was  for  the  benefit  of  the  insolvents  and  for 
the  purpose  of  defrauding  the  creditors  who  had  brought  suits."  That  is 
the  finding  with  reference  to  the  mortgage.  Is  that  a  finding  of  any 
offence  within  the  meaning  of  this  section  ?  The  first  and  most  obvious 
objection  to  that  finding  of  the  Judge  is  this  :  He  does  not  find  what  the 
insolvents  have  done.  The  charge  against  them  is  one  of  two  things  : 
either  that  this  mortgage  is  a  sham  transaction  altogether,  and  so  is  a 
mortgaging  the  property  for  the  purpose  of  diminishing  the  assets  ;  or  else,  if 
the  transaction  was  a  real  one,  that  the  money  has  been  secreted  by  them 
in  such  a  way  as  that  it  is  still  available  for  their  purposes  and  cannot  be 
found  for  the  creditors.  The  learned  Judge  does  not  find  either  of  these 
two  states  of  facts.  He  says  it  must  be  one  or  the  other  of  the  offences. 
He  says  :  "  I  believe  it  must  be  one  or  other,"  as  to  that  we  have  examined 
the  evidence  which  has  been  laid  before  us,  and  we  think  that  upon  that 
evidence  that  was  quite  as  much  as  the  Judge  could  do.  The  evidence  as 
to  this  is  to  some  extent  affected  by  the  entries  in  the  books,  and  as 
these  entries  have  to  do  with  the  next  charge  as  well,  I  will  deal  with  the 
two  altogether.  He  says  :  "The  seventh  ground  of  opposition  refers  to  the 
same  matter.  The  sixth  I  have  dealt  with  ;  it  is  putting  the  matter  in  the 
same  form.  The  fifth  is  concealment  of  property.  No  doubt  if  the  entries 
are  fictitious,  if  the  pottah  is  fictitious,  and  if  the  money  has  not  been 
distributed,  there  has  been  concealment  of  property." 

"  I  find,  as  a  fact,  that  there  have  been  fraudulent  transfers  of  property  ; 
that  the  defence  to  the  suits  has  been  vexatious  and  frivolous  ;  also  that 
the  insolvents  have  falsified  their  books.  Although  it  appears  in  certain 
cases  there  have  been  entries  [220]  after  the  balances  were  made  up  and 
carried  over,  entries  made  by  mistake  ;  yer  there  are  a  large  number  of 
cases  in  which  payments  have  been  made  after  the  balances  have  been 
made  up  and  have  not  been  carried  over.  An  examination  of  these 
payments  shows  that  they  are  fictitious.  • 

Now  a  large  portion  of  this  charge,  which  is  found  in  this  way  by 
the  Judge,  rests  upon  these  entries  ;  and  the  conclusion  as  to  this  charge 
at  which  the  learned  Judge  arrives  rests  upon  the  supposition  that 
the  entries  were  made  by  these  insolvents  early  in  1886  at  a  time 
when  they  were  in  insolvent  circumstances,  and  therefore  had  reason  to 
suppose  that  proceedings  in  insolvency  would  be  taken  against  them. 
But  the  fact,  which  bears  upon  the  proceeding  and  which  is  uncondradicted, 
is  that  these  books  were  not  in  the  possession  of  the  insolvents  at 
all.  They  had  been  since  December  1884  lodged  in  the  Subordinate 
Judge's  Court  at  Dacca,  and  there  they  had  remained  down  to  the  time 
when  they  were  produced  in  this  Court  under  a  request  from  this  Court 
to  produce  them.  That  request  being  dated  the  8th  September  1888, 
and  having  been  made  under  the  petition  of  the  insolvents  of  that  very 
date,  it  seems  to  us  that  this  does  away  with  the  whole  of  the  reasoning 
of  the  learned  Judge  as  to  the  fictitiousness  of  these  entries,  because  he 
assumes,  and  it  must  be  assumed,  and  that  is  the  argument  before  us,  that 
these  entries  were  not  made  before  1884  when  they  professed  to  be  made, 
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but  in  the  middle  of  1886,  and  with  the' view  to  this  insolvency  and  with 
a  view  to  conceal  the  property  qt-the  insolvents.  And  as  soon  as  it  appears 
that  the  books  had  not  been  in  their  possession  at  all  since  the  autumn  of 
1884,  and  were  not  produced  by  them  but  upon  their  petition  to  the  Court, 
it  seems  to  us  that  that  objection,  and  the  effect  of  those  entries,  falls  entire- 
ly to  the  ground.  Then  it  seems  to  me  to  come  to  this,  that  this  case  shows, 
as  clearly  as  anything  can  show,  how  necessary  it  is  that  a  law  of  this  kind, 
the  intention  of  which  is  to  punish  people,  should  be  administered  as  the 
Criminal  law  is  administered;  that  is  to  say,  specific  offences  should  be 
charged  against  people,  not  technically  specific  in  the  sense  of  a  specific 
form  of  indictment,  but  that  the  Judge  and  the  insolvent  and  every  one  else 
should  know  what  offence  the  man  is  being  [221]  tried  for,  and  that  the 
evidence  should  be  directed  to  the  proof  of  that  offence,  so  that  the  accused 
person  may  be  in  a  position  to  produce  the  evidence,  if  he  has  got  any, 
to  rebut  the  charge  of  that  offence,  and  that  the  Judge,  who  has  to  try  the 
case  should  specifically  find  what  offence  the  insolvent  has  been  guilty  of, 
and  in  his  judgment,  and  in  his  order,  and  in  the  warrant,  it  should  appear 
what  the  man  has  done.  In  this  particular  case  the  judgment  shows  that 
the  Judge  was  not  convicting  the  insolvents  of  any  specific  offence,  but  the 
latter  portion  of  his  judgment  shows,'  to  my  mind,  pretty  clearly  what  his 
view  of  the  case  was.  What  be  says  is  :  "  Then  conies  the  question  : 
What  ought  I  to  do  ?  I  have  considered  this  question  with  great  anxiety. 
This  is  certainly  the  most  fraudulent  commercial  case  I  have  seen  since  1 
have  been  sitting  as  Commissioner  of  this  Court.  These  people  have  made 
away  with  large  sums  of  money.  They  have  brought  in  their  books  after 
long  delay.  In  the  interests  of  commercial  morality  I  must  deal  severely 
with  the  case."  That  shows  to  my  mind,  as  clearly  as  anything  can 
show,  that  the  Judge  was  dealing  with  this  case  upon  general  grounds  : 
on  the  ground  that  he  considered  it  a  fraudulent  commercial  case,  and  the 
insolvents  had  made  away  with  large  sums  of  money ;  but  not  on  the 
ground  that  he  had  convicted  them  on  any  legal  evidence  of  either  of 
the  offences  specified. 

For  these  reasons  I  am  of  opinion  that  the  order  committing  these 
persons  to  jail  was  wrong,  and  that  order  must  be  quashed  and  the  two 
insolvents  must  be  released  at  once. 

PIGOT,  J. — I  am  of  the  same  opinion.  I  wish  to  observe,  in  addition 
to  what  has  fallen  from  the  Chief  Justice,  that  the  conviction,  so  to  call  it, 
and  the  warrant  under  which  the  insolvents  have  been  committed,  includes, 
amongst  the  offences  for  which  they  have  been  committed,  and  offence  not 
contained  in  s.  50  at  all,  but  contained  in  s.  51,  the  sanction  of  which  is 
of  a  totally  different  kind  to  that  prescribed  in  the  penal  section  50.  The 
offence  is  that  the  insolvents  vexatiously  and  frivolously  defended  certain 
suits,  and  the  order  states  :  "  And  it  appearing  to  the  Court  that  the  said 
insolvents  have  fraudulently,  with  intent  to  defeat  the  objects  of  11 
&  12  Vic.,  c.  21,  made  false  entries  in  their  books  of  account  and 
have  fraudulently,  with  intent  of  diminishing  [222]  the  sum  to  be  divided 
among  their  creditors,  transferred  or  made  away  with  and  mortgaged  their 
properties,  and  have  put  their  creditors,  that  is  to  say,  Bhagoban  Chunder 
Roy,  Bhoyrub  Chunder  Roy,  Juggut  Chunder  Roy,  Suruth  Chunder  Roy, 
Protap  Chunder  Roy,  and  Harendro  Coomar  Roy,  to  unnecessary  expense 
and  delay  by  making  vexatious  and  frivolous  defences."  Then  follows  the 
order  directing  that  the  insolvents  are  to  be  imprisoned  for  a  year,  and  that 
offence  is  set  out  in  the  warrant.  It  was,  I  think,  properly  argued  before 
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us  that  that  alone  would  invalidate  the  order.  It  is  impossible  upon  the 
face  of  that  to  say  what  portion  of  the  punishment  was  awarded  in  respect 
of  the  vexatious  and  frivolous  defence  of  four  suits,  which  is  treated  as 
one  of  the  offences  for  which  the  insolvents  are  committed,  i  would  fur- 
ther notice  that  the  order  of  the  13th  April  thus  states  the  second  offence  : 
"And  have  fraudulently,  with  the  intent  of  diminishing  the  sum  to  be 
divided  among  their  creditors,  transferred  or  made  away  with  and  mortga- 
ged their  properties."  That  is  not  a  definite  finding  of  a  definite  offence 
under  the  Act.  It  is  a  compendious  finding,  and  in  such  a  compendious 
finding  there  is  danger  :  it  does  not  find  which  of  the  alternative  offences 
contemplated  has  been  committed.  I  refer  to  it,  following  up  the  observa- 
tions of  the  Chief  Justice.  It  illustrates  the  justice  of  what  has  fallen  from 
him :  that  each  specific  offence  should  be  charged,  and  a  specific  finding 
made  with  respect  to  it.  I  concur  in  the  order  which  has  been  made. 


Appeal  alloived. 


Attorney  for  the  appellant :  Baboo  N.  C.  Boss. 
Attorney  for  the  respondent  :  Baboo  U.  C.  Dutt. 


T.  A.  P. 
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[223]  PRIVY  COUNCIL. 

PRESENT  : 

Lord  Hobhouse,  Lord  Macnaghten  and  Sir  R.  Couch. 
[On  appeal  from  the  High  Court:  at  Calcutta.] 


GREGSON  (Plaintiff)  v.  UDOY  ADITYA  DEB  (Defendant). 
[llth  and  12th  April  and  14th  May,  1889.] 

Specific  performance— Contract — Disability  to  contract— Temporary  disability  of 
Zemindar  to  contract,  his  estate  being  subject  to  the  provisions  of  Act  VI  of  1876 
(Chutia  Nagpur  Encumbered  Estates  Act),  amended  by  Act  V  of  1881— Effect 
of  continuance  of  transactions  after  the  release  of  his  estate  from  management 
under  that  Act. 

It  is  competent  to  a  person,  who  has  been,  but  is  no  longer,  in  a  state  of 
disability,  to  take  up  and  carry  on  transactions  commenced  while  he  was  under 
disability.' in  such  a  way  as  to  bind  himself  as  to  the  whole.  He  may  be  bound 
by  a  contract  of  which  the  terms  are  to  be  ascertained  by  what  passed  whilst  he 
was  disabled  from  contracting. 

The  defendant's  ancestral  zemindari  was  placed  under  management  by  an 
order  made  under  s.  2  of  Act  VI  of  1876,  and  he  became  incapable  of  contracting 
in  reference  to  it.  He,  however,  agreed  with  the  plaintiff  that  the  latter  should 
advance  money  on  mortgage,  and  take  a  lease  of  part  of  the  estate.  Afterwards 
by  an  order,  whether  well  founded  or  not  at  all  events  effectively  made,  under 
s  12  as  amended  by  Act  V  of  1884,  he  was  restored  to  the  possession  of  his  estate 
again  acquiring  the  right  to  contract  about  it.  He  carried  on  the  transaction 
with  the  plaintiff,  retaining  the  benefit  of  money  paid  by  him,  but  in  the  end 
not  completing. 

Held,  that  he  was  bound  by  the  contract,  though  its  terms  were  to  be  ascer- 
tained by  what  had  passed  while  he  was  disabled  from  contracting,  and  that 
specific  performance  could  be  decreed  against  him.  Whether  his  entering  into 
the  contract  was  against  the  policy  of  the  Act,  and  whether  the  order  under  s  .  12 
had  or  had  not  been  made  on  good  grounds,  did  not  affect  the  question. 
33  C  1065=4  CL.J.  238;  Cons,,  33  C.  363=  10  C.W.N,  149;  -D.,-7  C,L.J.  578 
(580).] 
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APPEAL   from    a    decree    (2nd    December  1886)   of  the    High    Court,        1889 
reversing  a  decree  (20th  May  1885)  of  the  Subordinate  Judge  of  Manbhum      MAY  14. 
and  dismissing  the  appellant's  suit  with  costs.  ~ — 

This  suit  was  brought    by  the    appellant  against   the  respondent,    the    r 
Zemindar  of  Patkum  in  the    Manbhum    District,  for   specific  preformance    ^OUNCIL« 
•  of  an  agreement,  of  which    the  general   terms  were  that   the  latter    was  to     17^^23 
accept  from  the  former  a  loan  of  Rs.  40,000,  paying  interest  at  10  per  cent..      (P.C.)  = 
and,  as  security  for  the  repayment,  was  to  execute  a  mortgage  ;  also  grant-  16  I«A.  221  = 
ing  to  Gregson  an  ijat a  of   this    zemindari  lands  for    nineteen    years,  viz.,  13  IncLjJur. 
from  1889  to  1903.  SaiJ°p!c. J. 

The  question  now  was  whether  negotiations  to  this  effect  commenced  iie. 
between  the  plaintiff  and  the  defendant  in  the  year  1884,  [224] 
while  the  zemindari  was  under  the  management  of  the  Deputy  Commis- 
sioner of  Manbhum,  in  virtue  of  Act  VI  of  1876,  the  Chutia  Nagpur 
Encumbered  Estates  Act,  and  intended  to  bring  about  the  restoration  of 
the  defendant  to  the  possession  of  his  estate,  could  be  insisted  upon  as  a 
contract  and  made  the  subject  of  a  decree  <  for  specific  performance.  The 
material  provisions  of  the  Act  VI  of  1876,  as  amended  by  Act  V  of  1884, 
are  stated  in  their  Lordships'  judgment,  as  well  as  the  facts  giving  rise 
to  this  suit. 

The  plaint  stated  that  an  agreement  had  been  entered  into,  and  that 
a  petition  for  the  release  of  the  zemindari  had  been  presented  to  the 
Deputy  Commissioner  of  Manbhum  on  5th  September  1884.  It  also 
alleged  that  the  defendant  had  orally  agreed  with  the  plaintiff  to  make 
over  to  him  the  right  of  digging  limestone  and  of  levying  dues  on  iron- 
smelting;  and  stated  the  times  when  payment  was  to  be  made  according 
to  the  agreement.  The  plaintiffs  demand  was  that  a  decree  should»  direct 
the  defendant  to  execute  to  the  plaintiff  an  ijara  potta,  and  to  execute  first 
a  mortgage  deed  for  Rs.  15,000,  and  another  mortgage  deed  for  Rs.  25,000 
within  three  months  from  the  date  of  the  giving  and  receiving  the  potta 
and  kabuliat ;  the  decree  also  to  award  to  the  plaintiff  possession  in  ijara 
right  of  the  Patkum  zemindari,  excepting  certain  mouzas. 

The  defendant  admitted  by  his  written  statement  the  fact  of  his 
having  agreed  to  lease  his  zemindari  to  the  plaintiff,  but  contended  that 
he  was  not  bound  by  his  having  done  so,  for,  amongst  others,  the  following 
reason :  because,  at  the  date  of  the  agreement  his  estate  was  under 
management  in  accordance  with  Act  VI  of  1876,  and  he  was  "  legally  " 
disqualified  thereby  to  make  that  agreement.  He  denied  having  agreed 
to  give  the  plaintiff  the  right  to  dig  limestone  and  levy  dues  on  iron- 
smelters  :  and  declared  his  willingness  to  repay  to  the  plaintiff,  with 
interest  the  moneys  paid  to  obtain  the  release  of  the  estate,  and  also  the 
amount  which  the  plaintiff  had  paid  for  the  revenue. 

Issues  were  fixed  raising  the  questions  of  the  competence  of  the 
defendant  to  contract  to  grant  the  alleged  lease  ;  and  whether  or  not  the 
defendant,  by  his  subsequent  conduct,  had  ratified  the  alleged  agreement ; 
also  as  to  the  facts  relating  to  the  limestone  and  dues  leviable. 

£225]  These  were  decided  by  the  Subordinate  Judge  in  favour  of  the 
plaintiff,  and  a  decree  was  made  as  follows  : — 

That  the  suit  be  decreed  ;  that  the  relief  sought  for  in  the  plaint  be 
granted,  viz.,  that  in  consideration  of  an  advance  of  Rs.  40,000  to  be  paid  by 
the  plaintiff  in  two  instalments,  to  the  defendant,  the  latter  be  and  here- 
by is  directed  to  execute  in  favour  of  the  plaintiff  a  lease  of  the  Patkum 
zemindari  including  the  right  to  big  limestone  for  building  purposes,  and 
to  enjoy  the  profits  obtainable  from  lohavkar,  for  a  period  o-f  nineteen 
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1889       years,  in  compliance  with  the  terms  of  the  draft  submitted    by  the  defend- 
MAY  14.     ant  for  the  approval  of  the    Deputy  Commissioner    of  this    District  on  the 
5th  September  last,  as  also  to   execute  the  two   mortgage  bonds,  as  prayed 
PRIVY      jn  jne  demanj  of  judgment,  and  further  that    immediate    possession  of  the 
COUNCIL,    ggjj   Zemindari,   under   the   operation    of  the   said    lease,  be    given  to  the 
17~C~~223     plaint^  ar>d  1"nat  the   defendant  do  pay  all   the  costs  of  the   suit,    with  in-  • 
(P.C.)=      terest   on  the  plaintiff's   costs  at   6  per   cent,    per  annum    from  the  date  of 
16  I. A.  221=  the  decree  to  that  of  realization. 

13  Ind.  Jur.  On  the  defendant's  appeal  the  High  Court  (Wilson   and  O'Kinealy,  JJ.) 

reversed  that  judgment  and  decree. 

^e  Principal  grounds  upon  which  the  High  Court  proceeded  were  in 
substance  as  follows  : — That  there  was  no  sufficient  material  before  the 
Court  to  support  a  finding  of  a  concluded  agreement  between  the  parties  ; 
that  the  defendant  was,  under  the  provisions  of  the  Chutia  Nagpur 
Encumbered  Estates  Act,  incompetent  to  contract  with  reference  to  his 
estate ;  and  that  the  contract  was  of  such  a  character  that  the  Court  would 
not  decree  specific  performance  of  it. 
The  suit  was  accordingly  dismissed. 
The  plaintiff  appealed  to  Her  Majesty  in  Council. 
Sir  Horace  Davey,  Q.  C.,  and  Mr.  R.  V.  Doyne,  for  the  appellant, 
argued  that  the  judgment  of  the  High  Court  was  wrong ;  because  the 
contract  to  execute  a  mortgage  and  a  lease  of  the  defendant's  estate,  such 
execution  to  be  after  the  release  of  the  estate  by  the  manager,  acting 
under  the  Chutia  Nagpur  Encumbered  Estates  Act,  1876,  did  not  fall 
within  the  meaning  of  the  3rd  section  of  that  Act,  specifying  the  dis- 
abilities imposed.  If,  as  had  been  the  case  here,  the  zemindar,  afrer  the 
release  of  his  estate,  and  it  had  not  been  contemplated  that  anything 
would  be  done  before  such  release,  took  up  the  engagement  and  expressed 
himself  willing  to  act  upon  it,  he  ratified  it.  There  was  nothing  to  prevent 
a  ratification.  That  having  been  established,  there  were  no  grounds  why, 
in  the  exercise  of  due  judicial  [226]  discretion,  a  Court  of  Justice 
should  have  refused  to  decree  specific  performance  of  the  defendant's 
contract,  upon  which  the  plaintiff  had  acted  in  paying  the  money,  the 
balance  of  the  scheduled  debt,  and  the  current  instalment  of  revenue. 
These  acts,  added  to  the  admissions  and  evidence,  established  the  agree- 
ment to  the  effect  stated  in  the  plaint.  But  even  if  the  evidence  might 
fall  short  of  this  result,  the  appellant  was  entitled  to  have  the  contract 
specifically  performed  according  to  what  might  be  held  to  be  the  true 
terms  of  it. 

Mr.  /.  D.  Mayne,  for  the  respondent,  contended  that  the  transactions 
of  September  1884  between  the  plaintiff  and  defendant,  on  which  the 
former  relied  to  prove  the  alleged  contract,  and  all  the  matters  referred  to 
in  the  petition  of  the  5th  September  1884,  were  null  and  void  by  the 
operation  of  the  Enactment  VI  of  1876.  That  which  was  in  itself 
null  and  void  or  so  rendered  by  legislative  enactment,  was  not 
susceptible  of  satisfaction  ;  nor  was  there  any  evidence  of  a  new 
agreement  after  the  8th  of  October  when  the  estate  was  released.  What 
the  Act  rendered  void,  with  a  view  to  preventing  its  taking  place,  could  not 
be  ratified,  or  recognized,  or  made  to  serve  the  purpose  of  founding  future 
proceedings.  This  was  not  a  case  where  what  was  done  might  be  void  under 
a  statutory  enactment  as  to  some  purposes,  and  valid  as  to  others ; 
operative  as  regarded  some  persons,  and  not  as  to  others.  The  disabilities 
imposed  by  the  Act  were  express  and  for  an  express  prurpose  to  clear  the 
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estate  of   liability.     Pending  the    management  there  was  to  be  no  encum-         1889 
bering   the  estate   afresh,  yet  here  this  was  the  very  transaction   alleged  to     MAY  14. 

be  enforcible.     He  referred,  by  way  of  illustrating  this  part  of  this  case,  to      _., 

In   rt    Northumberland    Avenue    Hotel    Company    (1),  Hamilton    v.    Buck-       "RIVY 
master  (2).     To  separate  the  evidence,  as  to  what  occurred  before  and  what    ^OUNCIL« 
after   the  release   of  the  estate,   could  not   be  effected    so  as  to  leave  proof     17  c  223 
of   any  clear   agreement   or   transaction    in    which   the   intention   of   the      (P.C.')  = 
parties   could    be   collected.     The   evidence,    also,    related    to   a   loan    byl6I.A.221= 
way  of  mortgage  which  might  be  repaid  the  moment  it  was  made  ;  a  transac-  13  Ind^  Jur. 
tion  of  which  specific  performance  would  [227]  not  be  decreeed.  Reference    gar     " 
was    made  to    Rogers  v.    Challis  (3),    Sichel  v.  Mosenthal  (4),  Larios  v.    Bon-        i 
any-y-Gurety   (5).     For   these   reasons   specific    performance   could  not    be 
decreed,  and    to  them  must  be  added   that  to  decree  it  would  be   to  contra- 
vene the  declared  policy    of  the  law,  i.e.,  of  the  Chutia  Nagpur   Encumber- 
ed   Estates  Act.     It   could    hardly    be    allowed   that    a   Zamindar  should 
obtain   the  release   of  his    estate   by  the   very  means,    which  the  Act,  with 
a  view   to  its  own  operation,    prohibited,  adding   to,  or   at  all  events  in    no 
way  diminishing,  the  burdens  on  his  estate. 

Counsel  for  the  appellant  were  not  called  upon  to  reply. 

JUDGMENT. 

Their  Lordships'  judgment  was  afterwards  delivered  (14th  May)  by 

LORD  HOBHOUSE. — The  plaintiff  seeks  specific  performance  of  an 
agreement  under  very  peculiar  circumstances.  The  agreement,  at  first  oral, 
was  afterwards  reduced  to  writing.  At  that  time  the  defendant,  who  is 
the  Zemindar  of  Patkum  in  Chota  Nagpore,  was  subject  to  the  operation 
of  Act  VI  of  1876,  passed  to  relieve  the  owners  of  encumbered  estates  in 
that  district.  The  transactions  between  him  and  the  plaintiff  were 
intended  to  release  him  from  that  restraint,  and  had  the  effect  of  doing 
so.  When  released  he  continued  to  deal  with  the  plaintiff  on  the  footing 
of  the  agreement.  And  the  question  is  whether  he  has  thereby  rendered 
himself  liable  to  a  decree  for  specific  performance. 

The  defendant's  estate  was  put  under  management  on  his  own 
application  in  July  1879.  He  is  a  man  in  middle  life  and  of  at  least 
average  mental  capacity.  But  during  the  management  he  was  placed 
under  legal  disability,  which  continued  until  his  estate  was  released  in  the 
year  1884.  By  September  1884  his  debts,  which  in  1879  were  about 
Rs.  26,000,  were  reduced  to  Rs.  7,639. 

The  material  provisions  of  Act  VI  of  1876,  as  amended  by  Apt  V  of 
1884,  with  regard  to  property  put  under  management  and  its  owners,  are 
as  follows  :  The  manager  is  to  ascertain  the  debts  and  liabilities  and  to 
schedule  them,  and  make  a  scheme  for  discharging  them  out  of  the  surplus 
income.  While  the  property  is  under  management  the  holder  is  made  in- 
capable of  mortgaging,  charging,  leasing,  or  alienating  the  same,  and  of 
entering  [228]  int°  any  contract  which  may  involve  him  in  pecuniary 
liability.  On  payment  of  all  the  scheduled  debts  and  liabilities,  or  if  an 
arrangement  is  made  for  their  satisfaction  which  is  accepted  by  the  cre- 
ditors and  approved  by  the  Commissioner,  the  holder  is  to  be  restored  to 
the  possession  and  enjoyment  of  his  property. 

In  the  early  part  of  the  year  1884  the  plaintiff  and  defendant  were 
in  negotiation  for  a  lease  of  the  Patkum  estate,  by  the  latter  to  the  former, 

(1)  L.  R.  33  Ch.  D.  16.  (2)  L.  R.  3  E,    323,  (3)  27  Beav.  1757" 

(4)  30  Beav.  371.  (5)  L.  R.  5  P.  C.  346. 
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1889       but  it  was  not  till  the  month  of  September  that  the    defendant   would  offer 
MAY  14.     terms   acceptable  to  the  plaintiff.     On  the  5th  of  that  month  the   defendant 
p ;          presented   the   following  petition  to    Mr.  Clay,  the  Deputy   Commissioner 
_      !  Y      in  the  Encumbered  Estates  Department : — 

Z_IL'  « Petition  of  Maharaja  Udoy   Aditya  Deb,   inhabitant  of    Ichagurh, 

17  C.  223     pergunnah  Patkum,  is  to  the  following  effect : — 

(P.C.)=  "For   the  liquidation   of  my   debts  and    for  the   improvement  of  my 

16  ItA-  ^  =  estate,  my  ancestral  zemindari,  pergunnah  Patkum  in  zillah  Manbhum, 
410= a"*  is  under  the  management  of  Encumbered  Estates  Department  under 
Sar.  P.C.J.  Act  VI  of  1876.  Considering  that  there  would  be  a  great  improvement  in 
416.  my  zemindari  if  I  left  out  the  same  in  ijava  to  Mr.  C.  B.  Gregson,  I 
made  a  proposal  to  grant  that  ijava  settlement  at  a  rent  of  Rs.  16,441- 
13-6,  and  to  take  a  loan  of  Rs.  40,000,  within  three  months  from  this 
date  for  the  purpose  of  discharging  my  liabilities  to  the  mahajans. 
As  the  aforesaid  Saheb  Bahadoor  agreed  to  these  proposals,  so,  preparing  a 
draft  of  the  ijara  potta,  determining  in  grant  the  ijava  settlement  to  the 
aforesaid  Saheb  for  a  period  of  nineteeu  years  from  the  beginning 
of  the  present  year  1291  up  to  the  year  1309,  I  have  been  filing  it 
along  with  this  petition  ;  and  I  pray  that  receiving  from  the  aforesaid 
Saheb  Bahadoor  the  amount  of  my  liabilities  in  the  account  of  the 
Encumbered  Estates,  you  will  kindly  pass  an  order  for  releasing  the 
mahal  from  the  management  under  Act  VI.  On  the  release  of  the 
aforesaid  mahal  from  the  Encumbered  Estates  management,  I  shall 
properly  grant  the  potta  and  receive  the  kabuliat  according  to  the  draft 
filed  along  with  it,  and  separately  execute  registered  bonds,  and  receive 
Rs.  15,000  for  the  present.  The  money  that  will  be  deposited  by  the 
aforesaid  Saheb  Bahadoor  in  the  Encumbered  Estates  Department  shall 
be  credited  against  the  rents  of  the  ijara  mahal  for  the  present  year.  If 
on  the  release  of  the  mahal  I  delay  the  granting  of  the  ijava,  then  the 
aforesaid  Saheb  Bahadoor  shall  be  able  to  take  possession  of  the  afore- 
said mahal  in  ijava  right  and  to  get  potta  executed  according  to  the  draft 
filed  along  with  it.  As  the  property  is  under  the  control  of  the  Encum- 
bered Estates  Depatment,  I  am  now  incompetent  to  grant  the  aforesaid 
settlement.  I  therefore  pray  that  Your  Worship  will  release  the  aforesaid 
mahal  from  the  control  of  the  Encumbered  Estates  Department.  The 
ijava  potta  and  kabuliat  will  [229]  have  to  be  executed  on  stamped 
papers,  and  at  that  time  I  shall  enter  the  boundaries  in  the  same.  At 
present  a  draft  only  being  prepared,  is  filed  along  with  this  petition. 

MAHARAJ  UDOY  ADITYA  DEB." 
"The  2\st  Bhadvo  1291." 

The  draft  lease  filed  with  the  petition  specified  a  number  of  parti- 
culars with  respect  both  to  the  loan  of  Rs.  40,000  and  to  the  demised 
property  and  to  the  payments  by  the  lessee,  which  it  is  not  necessary 
now  to  mention.  And  it  contained  the  following  stipulation : — "  Except 
the  land  fit  for  indigo  cultivation  you  shall  not  be  able  to  take  any  settle- 
ment or  ijava  of  any  lands  within  the  ijava  mahal  from  any  tenants, 
and  especially  from  Birinchi  Narain,  and  if  you  take  it  I  shall  not  be 
bound  by  this  pottah" 

The  draft  lease  was  communicated  to  the  plaintiff,  who,  on  the  9th 
September,  objected  that  it  omitted  certain  stipulation  relating  to  lime- 
stone and  to  iron-smelters.  On  this  point  there  is  dispute  between  the 
parties.  It  is  not  of  any  great  importance,  nor  if  it  were  decided  against 
the  plaintiff  would  it  impair  his  right  to  have  the  rest  of  the  agreement 
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performed.  The  High  Court  have  expressed  no  opinion  which  of  the 
parties  is  right  on  this  point.  The  Subordinate  Judge  has  found  in  favour 
of  the  plaintiff,  and  no  reason  for  disputing  his  opinion  has  been  assigned. 
On  the  10th  September  the  plaintiff  paid  into  the  Collectorate 
Treasury  the  sum  of  Rs.  7,639-5-10,  and  got  a  receipt  as  follows : — 


"  By  whom  brought. 


Mr.  C.  B.  Gregson, 

through 
Anund  Chunder  Roy. 


On  what  account. 


On  the  proposal  to  take  an  ijara  of  pergun- 
nah  Patkum,  according  to  the  prayer  of 
the  Zemindar  of  the  aforesaid  pergun- 
nah,  and  under  the  order  of  the  Commis- 
sioner, deposited  on  account  of  (illegible) 
estate  for  the  purpose  of  releasing  the 
aforesaid  mahal  from  the  control  of  the 
encumbered  estates 

Total  Rs. 


Amount. 


Rs.     A. 


7,639    5     10 


1889 

MAY  14. 

PRIVY 
COUNCIL. 

17  C.  223 


— .    13  Ind.  Jur. 

410= 3 

p-    Bar.  P.C.J. 
416. 


7,639     5     10 


"  Examined  and  entered. 

T.  CHATTERJI,  Accountant. 
' '  (Illegible)  SINGH,  Treasurer.  " 

[230]  On  the  15th  September  the  sub-manager  reported  to  the 
Deputy  Commissioner  as  follows. — 

"  Dated  PuRULlA, 
The  15th  September  1884. 
"  SIR, 

I  HAVE  the  honour  to  report,  for  your  information,  that  Mr.  Gregson  having 
deposited  Rs.  7  639-5-10  for  releasing  the  Patkum  Encumbered  Estate  from  attach- 
ment under  Act  VI  of  1876,  all  the  scheduled  debts  have  been  paid  off,  and  that  from 
the  balance  still  at  credit  of  the  estate,  the  law  charges  and  other  management  charges 
still  due  by  that  estate  can  be  easily  paid.  It  is  therefore  not  necessary  to  apply  for 
Commissioner's  sanction  to  release  of  the  estate." 

The  Deputy  Commissioner,  however,  thought  that  it  was  necessary 
to  obtain  the  Commissioner's  sanction,  and  he  applied  for  it  on  the  same 
day,  stating  the  circumstances  as  stated  to  him  by  the  sub-manager.  The 
formal  order  for  release,  which  is  not  in  the  record,  was  not  made  until 
the  8th  October. 

It  is  contended  by  the  plaintiff  that  on  and  after  the  15th  September 
the  defendant  was  freed  from  the  operation  of  the  Act,  and  that  in  the 
whole  of  his  subsequent  action  with  reference  to  the  agreement  he  must 
be  taken  to  have  been  sui  juris.  So  far  as  regards  the  question  whether 
the  agreement  has  been  validated  or  called  into  action  so  as  to  bind  the 
defendant,  their  Lordships  think  it  makes  little  difference  which  of  the 
two  dates  is  taken  as  the  date  of  emancipation.  But  the  personal  position 
of  the  defendant  bears  on  another  portion  of  the  case,  viz.,  whether  such 
an  agreement  as  this  is  the  proper  subject  of  a  decree  for  specific  perform- 
ance against  a  person  so  situated.  The  High  Court  have  thought  that  it 
is  not,  and  the  correctness  of  their  opinion  is  challenged  in  this  appeal. 
Their  Lordships  certainly  think  that  there  is  nothing  in  the  transactions 
themselves  to  operate  as  a  release  of  the  estate.  The  scheduled  debts 
were  not  paid ;  they  were  only  transferred  to  another  creditor,  and  the 
transfer  was  coupled  with  an  agreement  for  a  fresh  loan  by  which  the 
defendant  was  loaded  with  debt  more  heavily  than  in  1879  when  he 
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1889       sought  the  benefit  of  the  Act.     It  is   a   matter   of   wonder   to   their    Lord- 
MAY  14.     ships   that   any    order    for   release    should   have    been    made    under  such 
PRIVY       circumstances  ;  but  at  all  events  they  are  clear  that  the  defendant  was  not 
COUNCIL     su*  Jur*s  until  the  order  was  made. 

^  [231]  Returning  to  the  narrative  of  transactions  between  the  parties, 

17  C.  223     we  find  a  considerable  amount  of  correspondence,    oral    and   written  after 

(P.C.)  =      the    15th    September.     Each    deals    with   the  other  on  the  footing  that  the 

VT*H  2j1=  agreement  is  valid  and  binding.     On  the  3rd  October  the  defendant  wrote 

410=5Ur'  to  ^e  plaintiff  requesting  him  to  pay  the   current   instalment   of    revenue, 

Bar.  P.C.J,    RS-   633-9-8,   and   the    plaintiff  -did  pay  that  sum  on  the  6th.     The  defend- 

416.         ant   never   offered   to  repay   that  sum  nor  the  larger  sum  paid  to  meet  the 

scheduled  debts. 

On  the  12th  November,  five  weeks  after  the  formal  release  of  the 
estate,  the  defendant  wrote  on  the  subject  of  Birinchi  Narain.  It  has 
been  seen  that  in  the  draft  lease  he  stipulated  that  the  plaintiff  should 
not  acquire  Birinchi's  interest  in  the  property ;  and  both  the  written 
correspondence  and  the  oral  evidence  of  the  plaintiff  show  that  he  attach- 
ed great  importance  to  that  matter.  In  point  of  fact  the  plaintiff  had 
received  a  lease  from  Birinchi  before  the  defendant  presented  his  petition 
of  the  5th  September,  and  the  defendant  knew  all  about  it.  In  his 
letters  previous  to  the  8th  October  he  recurs  more  than  once  to  the 
requisition  that  Birinchi's  lease  to  the  plaintiff  shall  be  cancelled  as  a 
condition  of  the  defendant  executing  his  lease  to  the  plaintiff.  On  the 
12th  November  he  wrote  to  Anund  Roy,  the  plaintiff's  agent,  thus  : — 

"  If  the  Saheb  has  come  back  from  Calcutta,  please  speak  to  him  and 
get  the  pottah  of  Birinchi  Narain  Aditya  Baboo  returned.  When  this  is 
done,  I  will  go  to  Purulia,  and  I  shall  have  no  objection  to  register  it.  Before 
this,  my  only  condition  (lit.,  objection)  was  that  the  pottah  of  Birinchi 
Narain  Aditya  Baboo  should  be  returned,  and  I  still  hold  to  this  condi- 
tion. After  these  matters  are  settled,  you  will  write  to  me  in  reply,  and 
on  that  I  will  go  and  get  it  registered.  Settle  the  matter  and  write  to  me 
in  reply. 

«  The  28th  Kavtick  1291." 

The  plaintiff  answered  this  on  the  18th  November  : — 
"  Yesterday  I  came  here    from    Calcutta.     The   ijara   settlement    that 
was  made   with   Brinchi  Narain  Aditya  Baboo  has  been  cancelled.     I  am 
how  sending  you  the  palki  and  bearers,  and    hope   that   you    will    without 
delay  come  to  this  place  and  finish  the  execution,  &c." 

It  is  not  suggested  that  Brinchi's  lease  was  not  cancelled  as  stated 
in  this  letter. 

The  negotiations  still  went  on,  the  plaintiff  urging  performance  of  the 
agreement,  the  defendant  making  excuses  but  always  treating  the 
agreement  as  a  subsisting  one.  On  the  30th  November  [232]  he  wrote 
to  his  own  agent,  but  for  the  purpose  of  communicating  with  the 
plaintiff,  excusing  himself  for  not  having  gone  to  Purulia  to  execute  the 
lease,  asking  that  the  plaintiff  would  come  to  the  defendant's  residence, 
and  adding  "  I  will  surely  execute  the  instrument.  I  have  no  objection," 
with  more  assurances  to  the  same  effect.  On  the  4th  December  he  wrote 
requesting  an  advance  of  the  whole  loan  at  once,  "albeit  it  has  been 
arranged  that  the  Rs.  40,000  should  be  taken  in  two  instalments."  Not 
long  after  this  the  plaintiff  became  convinced  that  the  defendant  was 
trifling  with  him,  and  commenced  the  present  suit. 

In  support  of  the  decree  of  the  High  Court,  which  reversed  that  of 
the  Subordinate  Judge  and  dismissed  the  suit,  Mr.  Mayne  first  argued 
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that  the  transactions  of  September  were  wholly  void  as  against  the  defend-        1889 
ant ;  and    then    that    what   is    wholly   void  cannot  be  validated.     But  the     MAY  14. 
answer  is  that  such  an  argument  does  not  meet  the  facts  of  this  case.    It  is      p 
quite  competent  to  a  person  emerging  from  a  state  of  disability  to  take   up    ~ 
and   carry    on   transactions   commenced   while    he  was  under  disability  in 
such  a  way  as  to  bind  himself  as   to   the   whole.     The    present   defendant     n  c.  223 
has   done   that  and  more  than  that.     Not  only  has  he  taken  and,  up  to  the     (P.C.)  = 
time  of  a  suit  and  for  ought  that  appears  till  now,  retained    the    benefit   of  16  I-A.  221  = 
the    plaintiff's    payments,    but   he    has  since  the  8th  October  1884  exacted  13  j  "Q  1.  gUPl 
from  the  plaintiff  a  part  of   the   consideration    which    was   to   move   from    gart  p7<j,j. 
him.     At   the  defendant's  instance  the  plaintiff  has  given  up  the  lease  that         416. 
he  had  obtained  from  Brinchi  Narain,  nor  is  it  possible  for   the   defendant 
to  replace  the  plaintiff  in  his  former  postition.     The  defendant  therefore  is 
clearly  bound  by  the  contract,  though  its  terms  are    to   be   ascertained   by 
what  passed  when  he  was  disabled  from  contracting. 

Then  it  is  contended  that,  though  the  contract  may  be  binding, 
specific  performance  is  not  the  proper  remedy,  and  that  on  two  grounds  : 
First,  because  it  is  a  contract  for  mortgage.  But  it  is  also  a  contract  for 
a  lease,  and  the  two  parts  are  easily  separable.  So  far  as  the  plaintiff  is 
concerned,  he  is  bound,  if  he  asks  for  the  lease,  to  grant  the  loan.  And 
he  is  willing  to  do  that,  but  he  is  also  willing  to  take  the  lease  without 
insisting  on  the  loan.  It  is  true  that  it  would  be  an  idle  thing  to  compel 
the  defendant  to  [233]  received  a  loan  which,  there  being  no  contract  to 
the  contrary,  he  might  repay  at  once,  or  on  reasonable  notice.  But  if  he 
wishes  to  be  released  from  that  part  of  the  contract,  it  will  not  be  carried 
into  effect  by  the  Court. 

The  second  reason  alleged  for  not  awarding  specific  performance  is  that 
the  contract  is  against  the  policy  of  the  Encumbered  Estates  Act  ;  and  on 
this  point  their  Lordships  confess  to  having  felt  much  difficulty,  owing  to 
the  very  peculiar  circumstances  of  the  case.  But  after  careful  considera- 
tion they  think  that  they  must  not  look  beyond  the  order  of  the  8th  October 
1884.  They  have  before  intimated  that  the  order  is  difficult  to  reconcile 
with  the  policy,  or  indeed  with  the  literal  terms,  of  the  Act.  But,  factum 
valet,  the  Commissioner  was  acting  within  his  jurisdiction,  and  his  order  is 
not  under  review.  By  it  the  estate  was  in  fact  released  from  management  ; 
and  it  must  be  taken  that  its  owner  then  became  as  free  to  manage  his 
affairs  as  any  other  man.  He  has  used  his  freedom  to  adopt  the  documents 
of  the  5th  September  1884  as  binding  on  himself,  and  he  must  now  be 
compelled  to  act  according  to  their  tenor. 

In  their  Lordships'  judgment  the  High  Court  should  have  dismissed 
with  costs  the  appeal  from  the  Subordinate  Judge  ;  and  that  decree  should 
now  be  made.  If  the  plaintiff  desires  to  have  an  account  of  the  profits  of 
the  property  during  the  time  he  has  been  kept  out  of  possession,  he  as  a 
right  to  that,  he  on  his  part  accounting  for  the  rents  which  would  have 
been  due  from  him.  The  respondent  must  pay  the  costs  of  this  appeal. 
Their  Lordships  will  humbly  advise  Her  Majesty  accordingly. 

Appeal  allowed. 

Solicitors  for  the  appellant  :  Messrs.  Slaughter  and  Colgrave. 
Solicitors  for  the  respondent  :  Messrs.  T.  L.  Wilson  and  Co. 


C.  B. 
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17  C.  234  (P.C.)  =  16  I.  A.  175  =  13  Ind.  Jur.  371  =  3  Sar.  P.C.J.  '422=  Rafiquc 
4  889  an(i  Jackson's  P.O.  No.  113. 

MAY  H.  [234]   PRIVY  COUNCIL. 

PRIVY  PRESENT  : 

COUNCIL.  Lord  Watson,  Sir  B.  Peacock,  and  Sir  R.  Couch. 

"7~~  [On  appeal  from  the  Court  of  the  Judicial  Commissioner  of  Oudh.] 


16  I.A.  175=  MARIUM  BEGUM  AND  ANOTHER  (Defendants)  v.  MIRZA  AND 

13  Ind.  Jur.  ANOTHER   (Plaintiffs). 

371  =  5  J  ' 

Sar.  P.C.J.  WAZIR  BEGUM  (Defendant)  v.  MIRZA  AND  ANOTHER  (Plaintiffs). 

Raflque  &  [8th,  9th   and  14th  May,  1889.] 

P  C  No°  113  Treaty,  construction  of  —  Money  settled  upon  members  of  Royal  Family  of  Oudh, 
and  their  heirs  —  Perpetual  pensions  by  payments  arranged  between  sovereign 
powers  —  Construction  of  the  word  "  issue,"  as  used  in  a  treaty  between  them, 
and  in  subsequent  correspondence. 

An  arrangement  between  two  sovereign  powers,  viz.,  the  King  of  Oudh  and 
the  East  India  Company,  whereby  members  of  the  Royal  Family  of  Oudh  had 
secured  to  them  and  to  their  issue  pensions  in  perpetuity,  although  a  settlement 
of  pensions  in  perpetuity  could  not  under  the  Muhammadan  Law  be  validly 
made  by  a  private  individual,  took  effect  as  a  contract  or  treaty  between  the 
powers. 

Held,  on  the  construction  of  a  treaty  made  in  1838  between  the  King  of  Oudh 
and  the  East  India  Company,  that  it  was  the  intention  of  the  King  thereby  to 
provide  pensions  for  certain  members  of  the  Royal  Family  in  perpetuity  ;  that,  if 
any  of  the  pensioners  should  die  without  issue,  his  or  her  pension  should 
revert  to  the  King  ;  that  the  words  "  heirs  "  and  "  issue  "  were  used  as  convertible 
or  equivalent  terms  ;  and  that  they  meant  persons  who  would  be  heirs  according 
to  Muhammadan  Law. 

Held,  also,  that  the  King  intended  in  1842  to  provide  for  the  ancestor  of  the 
plaintiffs  an  additional  pension  of  the  same  kind  as  the  pension  which  he  had 
provided  for  her  in  1838  ;  and  that,  according  to  the  letter  written  by  the  King  in 
that  year  to  the  Government  of  India,  after  her  death,  if  she  should  have  left 
issue,  the  additional  pension  was  to  be  payable  to  such  of  her  issue  as  should  be 
also  her  heirs,  according  to  the  rules  of  the  Muhammadan  Law  of  Inheritance. 

[R  27  A  383  =  3  A.L.J.  64=7  Bom.  L.R.  850  =  2  C.L.J.  57=9  C.W.N.  817  =  32  I.A. 
135  =  15  M.L.J.  327  =  8  O.C.  270=8  Sar.  P.C.J.  826  ;  18  C.  216  (222)  (P.C.)  =  17 
I.A.  181  =  5  Sar.  P.C.J.  619.] 

APPEAL  from  a  decree  (llth  February  1886)  of  the  Judicial  Com- 
missioner,  reversing  a  decree  (4th  March  1885)  of  the  District  Judge  of 
Lucknow. 

The  principal  question  which  arose  between  the  parties  was  whether 
in  construing  the  terms  of  a  settlement,  not  questioned  in  other  respects, 
made  in  1842  by  Muhammad  Ali  Shah,  then  King  of  Oudh,  in  favour  of 
his  queen,  Malka  Jahan  Sahiba,  and  her  "  issue,"  the  latter  word  should 
be  construed  as  referring  to  the  Imamiya,  or  Shiah,  Law  of  Inheritance, 
giving  to  males  [235]  double  the  share  of  females.  For  this  construction 
the  plaintiffs,  now  the  respondents,  contended.  While  on  the  other  hand 
the  case  for  the  defendants,  now  the  appellants,  was  that  the  word 
"  issue  "  had  reference  to  the  law  relating  to  endowments,  and  that  its 
meaning  depended  on  the  intention  of  the  founder  or  settler.  The  former 
law,  if  it  was  that  to  which  the  word  referred,  would  also  restrict  the 
sharers  ;  while  the  latter,  if  it  should  be  applied,  would  include  all  persons 
tracing  their  parentage  to  Malka  Jahan,  and  would  put  all  descendants 
being  in  the  same  degree  of  remoteness  on  an  equality  as  to  their 
shares. 
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The   plaintiffs,    now    respondents,    were    Nawab    Sahib   Mirza   and        1889 
Imdad  Ali  Khan,  grandchildren,  and  heirs  according  to  the  Muhammadan     MAY  14. 
Law,    of  the   late    Nawab  Malka   Jahan,    one   of   the  widows  of  Nawab         — 
Muhammad  Shah,  third    King  of  Oudh.     The  defendants,  now  appellants,      PRIVY 
Nawab   Sultan    Mariam  Begum  and  Nawab    Amir  Jahan    Begum,    were    COUNCIL. 
also  grandchildren  of  the  same.    But  the  defendant  Nawab  Wazir  Begum,    17  c~^M 
who  appealed  separately,  was  the  daughter  and  only  child  of  one  Bahadur      (P.C.)  = 
Mirza,    brother   to   the    plaintiffs-respondents,  who  died  in  the  lifetime  of  16  I.A.  175= 
his  grandmother  Malka  Jahan  ;  so  that  Nawab  Wazir    Begum  was  great-  13  Ind^Jur. 
grandchild  of  the  latter.     Consequently,  if  this  case  had  to  be  governed  by    sa^^C  J 
the   ordinary   Shiah  Law,  Nawab  Wazir  Begum  would  have  been  wholly    "     422'=' 
excluded  by  her  two  uncles  and  her  two  aunts,  parties  to  the  other  appeal,    Rafique  & 
and    they,    while    differing   among  themselves  as  to  their  respective  rights,     Jackson's 
were  all  equally  opposed  to  the  claims  of  Nawab  Wazir.     Accordingly  she  113t 

filed  her  separate  defence  and  separate  appeal. 

When  the  East  India  Company  contracted  what  was  known  as  the 
6th  Oudh  Loan,  the  deed  of  engagement,  dated  22nd  November  1838, 
declared  that  the  King  of  Oudh  had  paid  and  the  Governor-General  of 
India,  on  the  part  of  the  East  India  Company,  had  received,  in  perpetuity, 
the  sum  of  Lucknow  sicca  Rs.  12,00,000.  On  this,  interest  at  4o/o  was  to 
be  paid,  in  pensions,  quarterly,  to  the  persons  named,  among  whom  was 
Nawab  Malka  Jahan  (whose  stipend  was  Rs.  400  a  month),  and  to  their 
heirs  in  perpetuity,  on  their  receipts  under  their  seals.  On  any  of  the 
pensioners  dying  without  issue,  his  or  her  pension  was  to  revert  to  the 
King. 

[236]  The  similar  terms,  upon  which  another  loan  was  taken  in 
1842,  appear  in  the  King's  letter  of  4th  January  1842,  stated  in  their 
Lordships'  judgment. 

The  promissory  note  for  twelve  lakhs  of  rupees  issued  in  favour  of  the 
King  was  not  produced,  but  according  to  the  plaint  it  bore  the  enfacement, 
"  this  note  is  not  negotiable  and  is  to  remain  in  deposit  with  the  Resident 
at  Lucknow,  the  interest  on  it  is  to  be  paid  to  Nawab  Malka  Jahan  during 
her  lifetime  and  after  her  decease  to  her  issue."  Afterwards,  when  interest 
on  Company's  paper  was  reduced  from  five  to  four  per  cent,  Malka  Jahan 
received  interest  at  the  latter  rate  down  to  July  1881,  when  she  died.  At 
her  death  her  heirs,  according  to  the  ordinary  Imamiya  Law,  were  the 
two  present  appellants,  her  granddaughters,  and  these  respondents,  her 
grandsons.  Under  that  law  the  grandsons  would  each  be  entitled  to  a 
share  double  that  of  a  grand  daughter,  and  Wazir,  the  appellant  in  the 
second  of  these  appeals  would  be  excluded  ;  the  interest  upon  the  twelve 
lakhs  of  rupees  would  be  divided  into  six  shares,  of  which  these  respond- 
ents would  have  the  right  to  receive  each  twc-sixths,  and  the  present 
appellants  each  one-sixth. 

Doubts  existing  as  to  the  proper  proportion  of  shares  distributable 
under  the  settlement,  the  present  suit  was  instituted  in  March  1884.  The 
plaint  asked  that  the  rights  of  the  parties  should  be  declared,  alleging  that 
the  plaintiffs  were,  according  to  the  law  prevailing  among  Shiahs,  entitled 
each  to  a  one-third  part  of  the  interest  of  the  promissory  note,  and  adding 
that  the  defendant  Wazir  Begum  was  not  under  that  law  entitled  to  come 
in  as  a  sharer  at  all.  Wazir  Begum  filed  her  separate  written  statement 
claiming  the  same  amount  that  her  father  might  have  had,  if  he  had  been 
alive.  The  other  defendants,  by  their  written  statement,  admitting  that 
their  family  was  governed  generally  by  the  Shiah  Law,  contended  that  the 
rights  of  the  present  parties  to  the  interest  upon  the  loan  were  governed 
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1889        by  "  the    Instructions  of   Muhammad    Ali  Shah,  the  original  grantor,  and 

MAY  14.      not  by  the  ordinary  law  of  inheritance  ;  and  that,  as  those  instructions  did 

p  not   specify   any    particular  shares,  the  plaintiffs  and  the  defendants  were, 

RIV^       by  the  law  relating  to  endowments,  entitled  to  equal    shares,    and  that  by 

the   words  "  naslan   bad    [237]  naslan,"  as  well  as  by  the  true  construction 

17  C.  234     °f  the  rest  of  the  King's  words,  Wazir  was  excluded. 

(P.C.)=  Issues   having   been    fixed    raising  these  questions,  the  finding  of  the 

16  LA.  175=  District  Judge  was  by  him  expressed  as  follows  : — 

13  371 -5*  "  ^   aPPears   to   me  that  these  are  words  indicating  a  plain  intention 

Sar.  RC.J.    on  tfle  part  of  Muhammad  Ali  Shah  to  benefit  his  children.     The  transac- 

422=        tion  is  neither  a  gift  nor  a  will  ;  it  is  a  wakf  or  appropriation  by  which  the 

Rafique  &    principal  was  tied  up  and  the  fruit  given  away.     The  rights  of  the    parties 

Jackson's    Depend   on   the   intention   of   the   original    debtor,    and    are  not  based  on 

'  inheritance." 

It  was  the  opinion  of  the  District  Judge  that,  in  the  absence  of  any 
special  directions  to  the  parties,  equality  of  partition  must  take  place 
among  all  the  descendants  of  Malka  Jahan  without  reference  to  sex  or 
proximity  ;  and  he  considered  that  there  were  no  grounds  for  applying 
"  hajb,"  or  exclusion,  where  the  law  of  inheritance  did  not  apply. 

The  plaintiffs  appealed  from  the  District  Judge's  decision  to  the 
Court  of  the  Judicial  Commissioner,  on  the  ground  that  the  ordinary 
Shiah  Law  should  have  been  applied,  and  that  such  application  would 
have  excluded  Wazir  Begum,  and  would  have  reduced  the  shares  of  the 
present  appellants  to  one-half  of  those  of  the  plaintiffs.  The  present 
appellants  filed  objections,  in  the  nature  of  a  cross-appeal,  by  which 
they  contended  that  the  first  Court  should,  according  to  the  Muhammadan 
Law  governing  the  Shiah  sect  have  held  that  Wazir  Begum  was 
excluded. 

The  Judicial  Commissioner  allowed  the  plaintiffs'  appeal,  so  far  that 
he  declared  Wazir  Begum  disentitled  and  the  plaintiffs  entitled,  each  to 
one-third.  The  defendants  Marium  and  Amir  Jahan,  he  held  entitled  each 
to  one-sixth  of  the  interest  in  question,  that  being  the  share  which  the 
ordin&ry  law  of  inheritance  prevailing  among  Shiahs  would  give  to  each. 
The  rest  of  the  plaintiffs'  claim  he  dismissed.  Having  set  forth  in  his 
judgment  the  principal  provisions  of  the  Treaty  of  1838,  and  the  entire 
correspondence  which  passed  in  1842,  the  Judicial  Commissioner  held 
that  the  arrangements  then  entered  into  constituted  a  trust  as  to  the  in- 
terest of  the  twelve  lakhs  of  rupees  then  lent  by  the  King  to  the  East 
India  Company  in  favour  of  Malka  Jahan  and  her  issue ;  and  that,  having 
regard  to  that  correspondence,  [238]  and  its  relation  to  the  "  deed  of 
engagement  of  1838,"  the  words  "  her  issue,"  in  the  documents  of  1842, 
must  be  read  as  meaning  "  the  heirs  of  her  body."  The  material  portion 
of  his  judgment  was  as  follows  : — 

"  The  transaction  evidenced  by  the  documents  of  1842,  which  have 
been  set  out  in  the  opening  portion  of  this  judgment,  appears  to  me  to  be 
a  contract  between  the  Governor-General  of  1  ndia  in  Council  on  the  one 
part  and  the  King  on  the  other,  the  latter  agreeing  to  pay  into  the  Resi- 
dency Treasury  twelve  lakhs  of  rupees  as  a  supplement  to  the  payment 
acknowledged  by  the  duplicate  deed  of  engagement  of  the  22nd  November 
1838,  and  the  former  agreeing  to  receive  the  money  as  a  loan,  perpetual  as 
regards  the  lender  (the  King),  but  as  regards  the  borrower  (the  Governor- 
General),  capable  of  discharge  three  months  after  notice  of  such  intention 
in  the  Calcutta  Gazette,  and  covenanting  further  to  pay  up  to  the  date  of 
discharge  as  aforesaid,  the  interest  on  the  loan  to  Malka  Jahan  and  her 
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issue.     The  transaction  would  seem,  therefore,  to  have  been  of  the    nature        1889 
of   a   trust   terminable    at  the  option  of  the  Government  on  three  months'     MAY  14. 

notice.  P^IVY 

"  The  view  that  I  take  of  the   transaction  of  1842    being  that    it   con-    rOUNCIL 
stituted   a    trust,    I    have    now    to   find  what  was  in  the  mind  of  the  King 
when  he  made,  and  in  the  mind  of  the  Governor-General    when  he  accept-     17  c.  234 
ed,  the  trust.     And  it  seems  to  me  impossible,  after  reading  together  the      (P.C.)  = 
King's  letter  to  the  Governor-General,  dated    4th    January    1842,    and   the  16  j-A.  175= 
Governor-General's   reply,    dated   the    15th    February,  which  are  after  all       3^  =  5*' 
the  documents  evidencing  the  intention  of  the  parties;    I    say   it   seems  to    Sar.  P.C.J. 
me   impossible,    after    reading   these    documents,    to   doubt  that  the  King       422  = 
intended  to  make    a    provision    for    Malka   Jahan   of   precisely   the   same  Raflque  & 
nature   as,    and   as    a   continuation    of,  that    made    by,  the  transaction  of  p 
November  1838,  and  that  the  Governor-General  concurred    in  '  the    hearty 
desire    and    wishes    of    the  King.     Now    it  is    plain    from    a    perusal   of 
arts.  3,  4,  5  and  6  of    the    '  duplicate    deed    of   engagement'  (2    Aitchison, 
141,    edition    1876)    that  '  heirs  '  and  '  issue  '  are  therein  used  as  converti- 
ble terms,  and  in  the  settling  article  of  the  '  engagement,'  the   words    used 
are    '  heirs  in    perpetuity.'     I    think    therefore   that  the  words  '  her  issue,' 
in   the    documents   of    1842,    must    be    read   as   meaning    '  the    heirs    of 
her   body.'    The   question   then,    if   the    view    which    I  have  taken  of  the 
matter  be  correct,  narrows  itself  to  this  :  What  would  the  king  have  meant 
when  referring  to  the  '  heirs  of  the  body  '  of   his    wife  ?     Would    he   have 
intended  to  designate  such  persons  absolutley,  or  relatively  to  the  provisions 
of  the  Muhammadan  Law  ?     It  seems  to  me  inconceivable  that  the    King, 
a  Mussulman  of  a  day  when  the  laws  and  institutions  of  the  country  were 
Muhammadan,    should    have  intended   to    designate  his  wife's  direct  heirs 
otherwise  than  relatively  to  the  provisions  of  the    Muhammadan  Law    .     . 

I  think  that,  as  regards  the  declaration  sought  by  the  plaint,  the  appeal 
must  [239]  prevail.  But  I  find  myself  unable  to  direct  the  refund  by  the 
defendants  to  the  plaintiffs  of  money  piid  to  the  defendants  by  Govern- 
ment Officers. 

Sultan  Mariam  and  Amir  Jahan  together  appealed  to  Her  Majesty  in 
Council. 

Wazir  appealed  separately. 

Mr.  T-  H.  Cowie,  Q.C.,  and  Mr.  C.  W.  Arathoon,  for  Sultan  Mariam 
and  Amir  Jahan,  argued,  that  in  adjudging  to  the  plaintiffs  each  a  one-third 
share,  and  to  the  defendants  each  a  one-sixth  share,  the  Judicial  Com- 
missioner had  wrongly  regarded  the  rights  of  the  parties  as  regulated  by 
the  rules  of  the  ordinary  law  of  inheritance.  He  should  have  held  that 
their  rights  depended  on  the  intention  of  the  settlor,  as  shown  in  the 
Treaty  of  1838,  and  in  the  correspondence  of  1842.  The  King  probably 
enough  had  in  his  view  the  operation  of  the  ordinary  law  to  which  he 
was  accustomed,  but  nowhere  had  he  specified  that  the  male  issue  of 
Malka  Jahan  should  take  a  greater  share  than  the  female.  From 
this,  and  from  the  general  tenor  of  the  documents  the  inference 
was  that  ha  regarded  all  her  descendants  as  entitled  to  such  shares 
as  would  be  apportioned  to  them  by  the  rules  of  the  Muhammadan 
Law  relating  to  grants  or  appropriations,  and  not  to  the  shares  into 
which,  by  the  rules  of  inheritance,  estates  were  divided.  These  interests 
were  not  inherited,  but  settled  upon  those  entitled.  The  Judicial  Com- 
missioner had  erroneously  construed  the  words  "  her  issue  "  to  mean  the 
"  heirs  of  her  body,  "  and  had  erred  in  deciding  that  the  King  intended  to 
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1889       designate   his    wife's    heirs   by    tacit    reference    to    the    provisions   of  the 

MAY  14.      Muhammadan    Law   of  Inheritance.     At  the  same  time,  the  Judicial  Com- 

pR  missioner  had  been  right  in  holding  that  the  defendant  Wazir  Begum  was 

COUNCIL     no*  en^ed  to  any  share  ;  so  far  the  decision  was  correct.     The  grant  was 

specified  to  be  "  naslan  bad  naslan,"  and  "  batu   bad   batu,"   thus   excluding 

17  C.  234     the  great-grandchild   of    Malka   Jahan,     who    belonged   to   a  subsequent 

(P.C.)=     generation  and  not  to  the    generation    in  which  came   the    plaintiffs.     The 

16  I. A.  173=  second   generation   could    not   come  in  until  the  first  should  have  been  ex- 

371  =  5    '  nausted.     Reference  was  made  to  Baillie's  Muhammadan  Law,    Book   IX, 

Sar.  pTc.J,    of  Wakf  or  Appropriation,  Vol.  I,  pp.  559,  571,   and   to    Vol.   II,    pp.   211, 

422=        212,   217;  Tagore   Law   Lectures,  1884,  by  Syed  Ameer  Ali,  ss.  ix  and  x, 

Rafique  &    pp.  217,  397,  398,  399,  400. 

p  CNTilS  C24°3    Sir   Hovace   Davey,   Q.  C.,  and    Mr.  /.  D.   Mayne,    for    Wazir 

'  Begum,  the  appellant  in  the  second  appeal,  argued  that  the  corpus  of  the 
fund  never  having  belonged  to  Malka  Jahan  by  force  of  the  documents  in 
question,  it  did  not  form  part  of  her  estate  at  her  death.  Consequently, 
the  question,  who  should  take  at  her  death,  could  not  be  determined  by 
reference  to  the  law  of  inheritance,  but  must  be  determined  by  the  true 
construction  of  the  words  of  the  instrument  creating  the  interest  in  the 
fund,  and  by  inference  allotting  the  proportionate  shares.  The  King  in 
his  letter  of  1842  abstained  from  using  the  term  "  heirs,''  using,  instead 
of  that  expression,  the  words  "  issue  "  and  "offspring  "  ("  aulad  "  in  the 
original).  This  was  owing  to  his  desire,  and  showed  his  desire,  to 
exclude  from  the  construction  of  the  settlement  made  by  him  all 
consideration  of  what  the  Muhammadan  Law  of  Inheritance  would 
apportion,  and  to  exclude  the  principle  of  division  by  which  the  nearer 
heir  would  exclude  the  more  remote  descendants.  According  to  the  King's 
desire,  all  the  offspring  were  to  participate  equally.  This  would 
bring  in  the  great-grandchild,  as  well  as  the  grandchildren  ;  and  the 
former  on  the  reasonable  version  of  the  Treaty  of  1838  and  the  letter  of 
1842,  must  be  held  to  be  entitled  equally  with  the  latter.  Reference  was 
made  to  Baillie's  Muhammadan  Law,  Vol.  II,  Chap.  "  Wakf,  "  pp.  211, 
212,217,218,  219,  221. 

Mr./.  Rigby,  Q.  C.,  and  Mr.  R.  V.  Doyne,for  Sahib  Mirza  and  Imdad 
Ali  Khan,  respondents  in  both  appeals,  contended  that  the  Court  below 
was  right  in  holding  that  the  word  "  issue,"  used  in  regard  to  the  right  of 
succession  to  the  interest  of  the  fund  in  question,  was  equivalent  to  the 
words  "  heirs  of  the  body,  "  and  that  the  relative  right  of  such  heirs  to 
share  that  interest  was  governed  by  the  ordinary  law,  that  being  the 
Muhammadan  Imamiya  Law  of  Inheritance,  under  which  the  parties 
lived.  It  was  clear  that  the  intention  of  the  King  (and  it  was  upon  his 
intention  that  the  appellants  also  relied)  was  that  the  right  to  receive  the 
interest  in  question  should  descend  to  her  heirs  according  to  the  Muham- 
madan Law.  That  was,  in  this  case,  the  law  prevailing  among  Shiahs. 
As  regards  the  passages  which  had  been  cited  from  Baillie's  work  at  pp.  217, 
[241]  218  and  219  of  Vol.] II,  it  was  submitted  that  they  meant  no  more 
than  this,  viz.,  that  where  a  Muhammadan  founder  of  an  endowment, 
or  settlor,  expressed  in  his  wakfnama  a  clear  intention  to  benefit  certain 
designated  persons  or  classes,  the  latter  would  take,  although  the  ordinary 
law  of  inheritance  would  not,  of  itself,  have  brought  them  in.  There  was 
nothing  to  be  found  in  the  book,  nor  was  there  any  principle  or  rule 
in  the  Muhammadan  Law,  to  prevent  a  Court's  acting  on  the  reason- 
able presumption  that  where  a  Muhammadan  grantor  used  a  general 
expression  to  indicate  the  order  of  succession  which  he  wished  to  be 
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observed,  he  intended  that  such  expression  should  be  interpreted  by 
reference  to  the  ordinary  law  governing  the  family.  There  was  no  ground 
for  supposing  that  it  was  the  intention  of  the  King  Muhammad  Ali 
Shah  to  subject  the  interest  created  by  him  to  any  rule  of  succession 
other  than  that  given  by  the  ordinary  law.  To  allow  the  correctness  of 
the  appellants'  contention  would  be  to  let  in  the  equal  rights  of  the 
children,  thirteen  in  number,  of  the  appellants  Sultan  Mariam  and  Amir 
Jahan,  and  of  the  respondents.  In  reference  to  the  appeal  of  Wazir  Begum, 
it  would  be  contrary  to  the  only  probable  intention  of  the  King,  that  she 
should  be  declared  entitled  to  a  share  equal  to  that  of  a  male,  and  there 
could  be  little  doubt  that  he  had  entire  regard  to  the  Muhammadan  Law 
as  regulating  the  question  of  heirship. 

Mr.  T.  H.  Cowie,  Q.  C.,  replied  on  behalf  of  the  appellants,  Mariam 
and  Amir  Jahan. 

Mr.  /.  D.  Mayne,  replied  for  Wazir. 

JUDGMENT. 

On  a  subsequent  day  (14th  May)  their  Lordships'  judgment  was 
delivered  by 

SIR  B.  PEACOCK. — The  facts  of  this  case,  as  well  as  the  origin  and 
nature  of  the  suit,  are  fully  set  forth  by  the  Judicial  Commissioner.  It  is 
sufficient  for  the  present  purpose  to  state  that  in  the  latter  part  of  the  year 
1841  Muhammad  Ali  Shah,  the  then  King  of  Oudh,  was,  under  circum- 
stances to  which  it  is  not  now  necessary  to  advert,  induced  by  the  late  Sir 
John  (then  Colonel)  Low,  the  Political  Resident  at  Lucknow,  to  subscribe 
the  sum  of  twelve  lakhs  of  rupees  to  the  5  per  cent.  Government  Loan 
[242]  which  was  then  open.  The  money  was  paid  into  the  Resident's 
Treasury,  and  brought  to  the  credit  to  the  Government  of  India. 

On  the  21st  January  1842  a  letter  from  the  King,  dated  21st  Zikad 
1257  Hejira  (corresponding  with  the  4th  of  January  1842)  and  addressed 
to  the  Governor-General,  was  forwarded  by  the  Resident  to  the  Secretary 
to  the  Government  of  India.  The  letter  was,  after  the  usual  compliments 
in  the  following  terms  : — 

"  Being  fully  convinced  that  your  Lordship  has  always  entertained 
a  sincere  friendship  for  me,  I,  without  any  ceremony,  mention  to  your 
Lordship  that  at  the  time  when  the  guarantee  of  the  3rd  Ramzan  1254 
Hejira  (corresponding  with  the  22nd  November  1838),  regarding  the 
pension  of  the  ladies  of  my  royal  family,  children  and  other  relations, 
was  concluded,  the  trifling  sum  of  Rs.  400  per  month  was  assigned  to 
Malka  Jahan  Hamidai  Sultan  Fakhruzzamani  Nawab  Tajunnisa  Begum. 
Owing  to  the  smallness  and  insufficiency  of  the  amount  invested,  as 
I  have  always  entertained  a  particular  regard  for  her,  and  in  every 
way  endeavoured  to  promote  her  honour  and  comfort,  I  now  entertain  the 
hope  from  your  Lordship's  kindness  that,  instead  of  issuing  a  promissory 
note  in  the  name  of  Malka  Jahan  for  the  sum  of  Rs.  12,00,000,  which  was 
totally  lodged  by  me  in  the  Residency  Treasury,  your  Lordship  will  receive 
that  money  into  the  company's  Treasury,  as  a  separate  loan,  for  which  he 
and  the  future  Residents  will  pay  5  per  cent,  per  annum  interest,  or 
Rs.  5,000  monthly,  as  long  as  the  present  public  5  per  cent,  loan  shall 
exist,  and  that,  when  this  loan  shall  have  been  paid  off,  Colonel  Low  and 
the  Residents  for  the  time  being  will,  after  taking  receipt  in  the  same 
manner  as  prescribed  for  the  allowance  mentioned  in  the  said  deed,  pay  to 
her  and  to  her  issue,  generation  after  generation,  and  womb  after  womb, 
the  interest  at  the  rate  of  5  per  cent,  per  annum,  i.e.,  Rs.  5,000  a  month, 
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i889  so  long  as  5  per  cent,  interest  may  be  allowed,  and  afterwards  such  reduc- 

MAY  14.  ed  interest  as  may  be  paid  from  time  to  time  by  the  British  Government. 

p My  sole  object   in  making  this    request  is    to  prevent    the  risk    that  might 

„  otherwise  occur  of  Nawab  Malka  Jahan  or  her  offspring  being  persuaded, 

"IL<  at  some  future  period,  by  evil  advisers,  to  sell  the  note   and  squander  the 

17  C  231  money.  The  accomplishment  of  this  object  will  be  highly  gratifying  to  me, 

(P.C.)=  and  will  demonstrate    to  the  public  your  Lordship's    [243]  friendship  and 

16I.A.  175=  regard  for  me  ;  this  will  prevent  any  new  guarantee  being  entered  into,  but 

13  M?'_JuUr'  w*ll  merely  be  the  payment  of  a  larger  sum  in  interest  instead  of  a  small 

o  II  —  3  j ) 

Sar.  P.C.J.    one- 

422  =  The    Governor-General,    by    letter    sent  through    the    Resident   and 

Rafique  &  addressed  to  the  King,  assented  to  his  request,  stating  that  he  was  pleased 
Jackson's  ancj  gratified  beyond  limit  in  concurring  with  the  hearty  desire  and  wishes 
'  of  the  King  in  regard  to  the  fixing  of  the  stipend  of  Malka  Jahan.  From 
that  time  until  the  time  of  her  death,  on  the  9th  of  July  1881,  the  sti- 
pend was  paid  to  her  in  accordance  with  the  terms  ot  the  arrangement 
between  the  Government  of  India  and  the  King.  Malka  Jahan  at  the  time 
of  her  death  left  two  grandsons,  the  respondents  in  both  these  appeals, 
two  granddaughters,  Sultan  Mariam  Begum  and  Nawab  Amir  Jahan 
Begum,  the  appellants  in  one  of  the  appeals,  and  a  great-granddaughter, 
Nawab  Wazir  Begum,  the  daughter  of  a  deceased  grandson,  the  appellant 
in  the  other  appeal,  her  surviving  ;  such  deceased  grandson  being  a  son  of 
Mirza  Humayum  Bukht,  a  son  of  Malka  Jahan,  who  died  in  his  mother's 
lifetime. 

The  question  in  these  appeals  is  what  is  the  proper  construction  of 
the  King's  letter  of  1842  read  as  it  ought  to  be,  in  conjunction  with  the 
deed  of  22nd  November  1838  referred  to  therein,  and  to  be  found  in  the 
second  volume  of  Aitchison's  Treaties  and  Engagements,  edition  1876, 
p.  144. 

By  the  latter  of  these  documents  it  was  the  intention  of  the  King  to 
provide  pensions  or  stipends  for  the  ladies  of  his  royal  family,  children  and 
other  relations,  including,  amongst  others,  Ma.lka  Jahan  and  her  son  Mirza 
Humayum  Bukht,  the  grandfather  of  the  appellant  Nawab  Wazir  Begum, 
and  father  of  the  other  appellants  and  of  the  respondents. 

By  the  3rd  Article  it  was  stipulated  that  the  pensions  should  be  paid 
to  the  several  pensioners  specified  therein  and  to  their  heirs  in  prepetuity 
on  their  receipts  under  their  seals  ;  and  by  the  4th  Article,  that  if  any  of 
the  pensioners  should  die  without  issue,  his  or  her  pension  should  revert  to 
the  King  of  Oudh. 

By  Article  6,  it  was  provided  that  the  said  pensioners  and  after  them 
their  issue  who  on  their  decease  should  succeed  to  their  respective  pensions 
should  always  experience  the  special  favour  and  kindness  of  the  British 
Government.  It  should  be  observed  [244]  that  in  that  article  the  favour 
and  protection  of  the  Government  is  be  spoken  not  for  all  the  issue,  but 
merely  for  the  issue  who  should  succeed  to  the  pensions.  In  the  deed  of 
1838  the  words  "  heirs  "  and  "  issue  "  are  used  as  convertible  or  equivalent 
terms,  so  that  in  that  document  the  word  "  heirs  "  must  mean  heirs  who 
are  issue  and  "  issue  "  must  mean  issue  who  are  heirs. 

Their  Lordships  are  of  opinion  that  it  was  the  intention  of  the  King 
that,  in  the  event  of  the  death  of  any  of  the  pensioners  leaving  issue,  his 
or  her  heirs,  according  to  the  Muhammadan  Law  of  Inheritance,  should 
receive  payment  of  the  pension  in  the  proportions  regulated  by  such  law 
of  inheritance. 
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Their  Lordships  concur  with  the  Judicial  Commissioner  in  the  opinion        1889 
that  the  King  intended  in  1842  to  provide  an  additional  pension  for  Malka     MAY  14. 
Jahan  of  the  same    nature  as    that    which    he  had  provided    for  her  in  the 
year    1838,  and  that,    after    her  death,    provided  she   should    leave    issue,      PRIVY 
it    should   be  paid   to   such  of   her    issue   as  should    be  her    heirs   accord-    COUNCIL. 

ing    to    the   rules   of    the    Muhammadan    Law     of    Inheritance.      There        

is    nothing  in  the    King's  letter    of  1842  to   lead  to   the  inference   that    he      7pc)- 
intended,  by   the  increase  of   the  pension  of  Malka  Jahan,   to  benefit   any  ie  I.A.  175  = 
other  persons  than  those  who  were    to  be  benefited  upon  her    death  by  the  13  Ind.  Jur. 
pension  of  1838.     It  seems  unreasonable    to  suppose  that   he  intended  that       371  =  5 
the  several  pensions  of  Malka   Jahan  and  of  her  son,    which  were  created       ^2= 
by  the    deed  of  1838,  should,  if  they   should  die  leaving  issue,  be    paid  to     Rafique  & 
their    respective    heirs    according   to   the    Muhammadan  Law  of  Inherit-     Jackson's 
ance,  and   that  the  pension  of    Malka  Jahan,  created   in  1842,  should   be  p  c«  No- 113« 
paid   to  her  issue  so   as  to   allow  a   granddaughter   of  her   son  to  take    an 
equal  share  with   his  sons  and  daughters,  ignoring  altogether    the  policy  of 
the  Muhammadan  Law  of  Descent.     Some  effect   ought  to  be  given  to  the 
last  words  of  the  King's  letter  of  1842,  wherein  he  says  :     "  This  "  (mean- 
ing  the   assent  of   the  Governor-General   to  his   request,    or,    to    use   the 
King's  own  words,  '  the   accomplishment   of  his  object')  "  will  prevent  the 
necessity  of  any  new  guarantee  being  entered    into,  but  will  merely  be  the 
payment  of  a  larger  sum  in  interest  instead  of  a  small  one." 

Ttie  guarantee  of  the  Government  in  the  deed  of  1838  was  to  pay  the 
interest  to  the  pensioners  and  their  heirs  if  they  should  [245]  die  leaving 
issue,  and  consequently  a  new  guarantee  would  have  been  necessary  if  the 
intention  was  that  the  interest  of  the  new  loan  should  be  paid  to  the  issue 
of  Malka  Jahan,  whether  heirs  or  not.  This  appears  to  be  almost  conclusive 
that  the  word  "  issue  "  in  the  letter  of  1842  was  used  in  the  sense  of  heirs 
of  the  body,  and  that  such  of  the  issue  of  Malka  Jahan  as  would.be  her 
heirs  according  to  the  Muhammadan  rule  of  descent  ought  alone  to  receive 
payment  of  the  pension  in  the  proportions  assigned  to  them  by  the  law. 

It  should  be  remarked  that,  although  a  settlement  in  the  terms  of  the 
King's  letter  of  1842  creating  pensions  in  prepetuity  could  not,  under  the 
Muhammadan  Law,  be  validly  made  by  a  private  individual,  the  arrange- 
ment of  1842  takes  effect  as  a  contract  or  treaty  between  two  sovereign 
powers. 

For  the  above  reasons,  their  Lordships  will  humbly  advise  Her 
Majesty  that  the  decree  of  the  Judicial  Commissioner,  except  so  far  as  it 
relates  to  costs,  ought  to  be  affirmed.  Considering,  however,  that  the  lower 
Courts  differed  in  opinion,  and  that  the  ambiguity  in  the  words  used 
by  the  King  in  his  letter  of  1842  has  led  to  the  litigation,  their  Lordships 
will  humbly  advise  Her  Majesty  to  vary  the  decree  of  the  Judicial  Com- 
missioner as  to  costs,  and  to  order  that  the  costs  of  all  the  parties  in  the 
lower  Courts  be  paid  out  of  the  pension  which  is  the  subject  matter  of 
the  suit. 

Their  Lordships  order  that  the  costs  of  the  appellants  and  of  the 
respondents  of  the  appeals  to  Her  Majesty  in  Council  be  paid  out  of  the 
same  fund. 

Decree  affirmed  except  as  to  costs. 

Solicitors  for  Nawab  Sultan  Mariam  | 

Begum  and  Nawab  Amir  Jahan  Begum,  |  Messrs.  T.  L.  Wilson  &>  Co.  • 
defendants-appellants  : 
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1889  Solicitor  for  Nawab   Wazir  Begum, ") 

MAY  14.      defendant-appellant :  J  Mr-    Wtlltam  Battle. 

PRIVY  Solicitors  for  Nawab  Saheb  Mirza  and ")  HT  c    c    •  r 

COUNCIL.    Imdad  Ali  Khan,  plaintiffs-respondents  :     )  Messrs'   Wrentmore  &.  Smnhoe. 

•  c.  P. 

17  C.  234 
(P.C.)=  

*6  I; A-  17.5  =  17  C.  246  (P»C.)  =  13  Ind.  Jur.  413  =  5  Sar.  P.C.J.  452. 

13  Ind.  Jur. 

371=5  [246]  PRIVY  COUNCIL. 

Sar-  P-C.J.  PRESENT  : 

Rafique  &  Lord  Watson,  Lord  Hobhouse  and  Sir  B.  Peacock. 

Jackson's  rQn  appeal  from  the  Court  of  the  Judicial  Commissioner  of  the 

P'C-N°-  113t  Central  Provinces.] 

MUNNALAL  CHAODRI  (One  of  the  Defendanes}  v.   GAJRAJ  SINGH 
(One  of  the  Plaintiffs}.     [22nd  June,  1889.] 

Decree — Construction  of  decree — Construction    of  order  may  be  Settlement  Officer 
awarding  estate  to  a  Hindu  widow — Transfer  by  widow,  Effect  of. 

The  plaintiffs  obtained  a  declaratory  decree  that  they  were  the  reversioners 
and  heirs  apparent,  expectant  on  the  future  death  of  a  widow,  who  at  the  time 
of  suit  had  survived  two  co-widows,  and  that  they,  the  plaintiffs,  w»uld  be 
entitled 'to  inherit  at  her  death  the  estate  that  had  belonged  to  the  deceased 
husband.  All  parties  had  proceeded,  as  far  as  to  the  present  appeal,  on  the 
view  that  the  surviving  widow  had  the  widow's  estate  only.  But  an  order 
made  in  the  course  of  the  settlement  operations  in  1865  had  conferred  the 
estate  of  the  deceased  on  the  three  widows,  as  well  as  on  his  mother,  in  equal 
shares  of  one-fourth  each. 

Held,  that  there  was, nothing  in  his  order  to  show  an  intention  to  give  to  the 
mother,  and  widows  anything  more  than  an  interest,  such  as  that  which  a 
Hindu  widow  takes  ;  and  that  the  inheritance  would  devolve  in  due  course  of 
law  and,  an  alienation  which  the  widow  had  made  operating  only  for  her  lifetime. 

[R.,  20  B.  669  (703)  ;  13  C.P.L.R.  81  (90).] 

APPEAL  from  a  decree  (16th  July  1886)  of  the  Judicial  Commissioner 
of  the  Central  Provinces,  dismissing  an  appeal  from  a  decree  (2nd  January 
1886)  of  the  Commissioner  of  the  Jabalpur  Division,  affirming  a  decree 
(7th  September  1885)  of  the  Deputy  Commissioner  of  Mandla. 

The  suit  out  of  which  this  appeal  arose  was  brought  by  the  respon- 
ent  Thakur  Gajraj  Singh,  together  with  his  brother  as  co-plaintiff,  on  the 
26th  March  1885,  claiming  to  have  set  aside  a  sale  of  the  proprietary  right 
in  seventeen  villages  forming  a  taluka  named  Bamhni,  in  the  tehsil  and 
zillah  Mandla.  This  sale,  on  9th  October  1882,  had  been  executed  by 
Mussammat  Ganga,  widow  of  a  deceased  Brahmin  proprietor,  Ratan  Singh, 
to  whom  the  taluka  belonged,  for  the  censideration  of  Rs.  8,000.  The 
general  question  now  was,  whether  in  this  suit,  brought  by  the  reversion- 
ary heirs,  brothers  of  her  late  husband,  against  the  widow  and  the 
purchaser,  a  decree  had  rightly  limited  the  interest  purchased  to  the 
widow's  life. 

The  widow  who  sold  was  the  survivor  of  three  widows  of  Ratan 
Singh,  who  died  on  23rd  October  1883,  leaving  a  mother  [247]  besides  the 
three  widows.  On  the  16th  February  1864  the  Settlement  Officer, 
Mubarik  Ali  Khan,  Superintendent,  made  the  order  as  follows  :  "  It  is 
ordered  that  proprietary  rights  of  mouza  Bamhni  Khas  be  conferred  in 
equal  shares  of  four-annas  each  on  Mussammats  Khema,  Nanhi  and 
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Ganga,  widows,  and  Mussammat  Durga,  mother,  of  Ratan  Singh  ;  that  a       1889 
rubkar    be   issued    to  the    Tehsildar,    Mandla,    for  information  ;    that  the     JUNE  22. 
papers  be  sent  to  the  office  ;  and  that  orders  be  issued  for  the  information         ~ — 
of  the  proprietors.  P.RIVY 

Mussammat  Ganga,  the  first  defendant,  admitted  the  plaintiffs'  rever-    ^OUNCIL. 
sionary  right ;  but  the  purchaser,  Munnalal  Chaodri,  the   second  defendant,     i7~c~24fi 
denied   it,    besides   alleging   that   the   sale    was  for  the  widow's  necessary      (p.c.)  = 
expenditure.     Issues  on  both  these  latter   points  were  found  against  him  13  Ind.  Jar 
in   the   first   Court,    which   decreed    for   the  plaintiffs ;  a  decree  which  the       413=5 
Commissioner  affirmed  on  appeal.     A  second  appeal,  to  the  Judicial  Com-    Sar*52C'J' 
missioner,  was  also  dismissed. 

The  defendant  Munnalal  Chaodri  on  the  17th  January  1887,  applied 
for  leave  to  appeal  to  Her  Majesty  in  Council  under  s.  596,  Civil  Pro- 
cedure Code.  The  value  of  the  right  of  property  involved  was  more  than 
Rs.  10,000.  In  addition  to  the  grounds  of  appeal  consisting  of  a 
re-statement  of  the  matters  alleged  in  his  defence,  the  defendant  then,  for 
the  first  time,  relied  upon  the  effect  of  the  order  made  by  the  Settlement 
Officer  on  16th  February  1864,  awarding  equal  shares  of  four  annas  each 
to  the  three  widows  and  the  mother. 

The  Judicial  Commissioner  gave  the  following  reasons  for  granting 
the  certificate,  which  he  did  on  the  12th  April  1887  :— 

•''  No  doubt  these  questions  are  raised  now  for  the  first  time,  but  there 
is  nothing  in  s.  596  of  the  Code  of  Civil  Procedure  to  show  that  the  substan- 
tial question  of  law,  which  the  appeal  must  involve,  is  to  be  a  question 
which  has  been  raised  and  considered  in  the  Courts  in  this  country.  The 
question  must  be  involved  in  the  appeal,  that  is  to  say,  it  must  be  relevant, 
and  not  merely  a  speculative  question  raised  for  the  mere  purpose  of 
making  the  appeal  admissible.  It  may  be  doubted  whether  the  question, 
as  to  a  co- widow's  right  to  succeed,  is  relevant,  because,  in  the  present  case, 
if  it  were  decided  that  the  next  male  reversioner  should  succeed,  it  would 
be  necessary  to  decide  the  further  question  whether  this  finding  of  law 
would  affect  the  rights  of  the  plaintiffs,  and  to  decide  this  further  question 
certain  issues  of  fact  would  have  to  be  determined. 

"  The  other  ground  of  appeal  is,  I  think,  a  substantial  question  of  la*v  ; 
only  one  witness's  evidence  was  objected  to,  but  possibly  it  might  be  held, 
if  that  [248]  evidence  is  inadmissible,  that  the  finding  of  the  Courts  on 
the  question  of  the  respondent's  relationship  to  the  husband  of  the  widows 
is  unsustainable. 

"  The  last  three  grounds  of  appeal  were  not  pressed  in  this  Court  v,  hen 
the  second  appeal  was  heard,  but  I  do  not  think  this  would  bar  the  appel- 
lant from  putting  them  forward  as  material  questions  of  law. 

"  On  the  whole,  then,  though  with  some  hesitation,  I  consider  that 
the  appeal  does  involve  a  substantial  question  of  law. 

"  The  value  of  the  property  sued  for  is  above  the  required  amount, 
and  I  therefore  grant  the  certificate  asked  for." 

Mr.  F.  W.  Dillon,  for  the  appellant. — In  addition  to  the  question 
of  the  evidence,  upon  which  the  lower  Courts  decided,  there  were 
two  points  :  First,  that,  as  regards  three-fourths  of  the  property  claimed, 
the  decrees  of  the  lower  Courts,  which  were  of  a  declaratory  nature,  could 
not  stand,  inasmuch  as  the  respondent,  if  entitled  to  one  at  all,  was 
entitled  to  claim  consequential  relief;  in  other  words,  to  claim  possession 
of  the  estate  (s.  42  of  Act  I  of  1877).  Secondly,  that,  as  regards  one-half 
of  the  property  claimed,  that  portion  which  consisted  of  the  shares  of 
Mussammats  Durga  and  Nanhi,  who  died  more  than  twelve  years  before 
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1889       the    date   of   this   suit,   the    respondent's   claim  was  barred  by  time.     The 
JUNE  22.      widows  of  Ratan  Singh,  not  having  acquired  the  estate  from  him,  but   as 
he  result  of  an  award  from  the  Government  in  the  Revenue  Department, 
PRIVY       held,  with  the  mother  of  Ratan  Singh,  a  separate  four-anna  share  each  in 
SJCIL*    tthe    estate.     Where    such    an   award    defined    the   shares,    it   would    be 
17  c  Mg     inconsistent  with  the  provisions  of  s.  87  of  the  Act  XVIII  of  1881    [the 
(P.C.)=      Central  Provinces  Land  Revenue  Act  (1)]  to  allow  one  of  those  persons  to 
13  Ind.  Jur.  claim  under  the  Hindu  Law  a  right  which  would  conflict  with  the  award. 
413=5       The  sections  contemplated  that  [249]   proprietary  rights  could,  during  the 
^'52          process  of  settlement  in  the  area  under  it,  only    be  awarded  by  the  Execu- 
tive, and  that  the  Judicial    Courts   could  not  award    them,  except  in  so  far 
as  s.  88  might  permit.     It  followed  that  the  claim  of  the  respondent,  as, 
that  of  the  male   heir  next  after  the  deceased,   should   have    been  at  one 
time,    for    possession,    not    merely    declaration    of   title,  of  all  but  the  one- 
fourth  share  held  therein  by  Mussammat  Ganga,  the  sole  survivor  of  the 
four  grantees.     Now,  however,  his  claim  would  be  barred  as  regards  the 
two  four-anna  shares  which    had    belonged    to    Durga   and    Nanhi.     The 
appellant   had    acquired    by    purchase    a  title  from  Ganga  based  on    her 
adverse  possession  of  these  two  shares,    besides   her  own,  for  a  period  of 
twelve  years.     Upon  these    grounds,  if    not  upon    the    defence   originally 
urged,  it  was  submitted  that  the  appeal  should  be  allowed. 
The  respondent  did  not  appear. 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered  by 

LORD  HOBHOUSE. — This  appeal  is  raised  on  three  grounds.  The  fivst 
is  this  :  that  the  plaintiffs,  who  sue  as  the  heirs  of  Ratan  Singh  are  not 
his  heirs,  or  at  least  that  the  evidence,  which  proved  that  they  are 
his  heirs,  ought  not  to  have  been  admitted.  Their  Lordships  consider 
that  no  objection  has  been  shown  to  the  admissibility  of  the  evidence,  and 
the  matter,  therefore,  is  concluded  by  the  finding  of  the  Commissioner, 
from  whom  no  appeal  upon  facts  lay  to  the  Judicial  Commissioner,  whose 
decree  is  now  under  appeal. 

The  second  ground  is  that  legal  necessity  for  the  sale  to  the  appellant 
ought  to  have  been  inferred  by  the  Judge,  the  sale  being  by  a  person 
purporting  to  have  a  widow's  estate.  Their  Lordships  are  of  opinion 
that  that  also  is  concluded  by  the  judgment  of  the  Commissioner.  They 
cannot  hold,  as  a  matter  of  law,  that  the  things  on  which  it  is  alleged 
that  the  money  raised  by  the  sale  was  spent  constituted  a  legal  necessity 
for  the  sale  ;  and  indeed  it  appears  to  them  that  the  judgments  of  the 
Court  below  have  gone  upon  the  principle  of  examining  the  items  which 
are  alleged  to  have  been  spent  on  matters  of  necessity,  and  finding  they 
have  no  connection  with  the  sale.  That  therefore  is  a  matter  of  fact 
which  is  concluded  by  the  judgment  of  the  Commissioner. 

(l)  Section  87  is  as  follows  :  "  When  a  Settlement  Officer  or  Settlement  Court  has. 
at  any  settlement  made  before  this  Act  comes  into  force,  made  an  award  of  proprietary 
rights  in  any  land,  all  claims  which,  after  consideration  by  such  officer  or  Court,  may 
have  been  expressly  decided  by  him  or  it  to  be  invalid,  or  inferior  to  the  claims  of  the 
persons  in  whose  favour  the  award  was  made,  shall  be  barred  both  as  against  the 
Government  and  as  against  the  persons  last  mentioned  :  and  no  suit  shall  lie  for  the 
enforcement  of  such  claims  in  any  Civil  Court. 

"  The  award  at  any  such  settlement  of  proprietary  rights  in  land  to  a  widow  shall 
be  deemed  to  confer  on  her  those  rights  only  which,  in  accordance  with  the  personal 
law  to  which  she  is  subject,  she  would  enjoy  in  land  inherited  by  her  from  her 
husband." 
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The  third  point  is  raised  for  the  first  time  in  these  proceedings  on   the        1889 
third    appeal,    and    the   fourth   hearing    of    the    cause.     [250]     All    the     JUNE  22. 

parties   have   proceeded    hitherto   on   the    view   that   the  widow  of  Ratan        

Singh,  who  effected  the  sale,  had  the    widow's   estate   only  ;  and   therefore      "RIVY 
that,   although  the  sale  was  perfectly  good  for  her  lifetime,  it  was  not  good    C°UNCIL- 
for  any  period  beyond  her  life,  unless  legal  necessity  for  the  sale   could    be     17  c  246 
shown.     Acting   upon  that  view,  the  Courts  below  have  given  the  plaintiffs      (P.C.)  = 
a  declaratory  decree  that  they  are  the  reversioners  and   heirs-apparent   ex-  13  Ind.  Jur. 
pectant  on  the  widow's  death.     But  it  is  now  said  that  this  widow,    Ganga,       41p=rs 
had  something  different  from  the  widow's  estate  ;  that  the  effect  of  an  order         452 
of   the    Settlement   Officer   in   the  month  of  July  1865  was  not  to  give  the 
three  widows,  who  then  were  living,  the  widow's  estate,  but  it  was  an  order 
effecting  a  partition  of  the  family,  and  giving  one=fourth    in   absolute   pro- 
prietorship  to   each    of   the  .three  widows,  and  the  remaining  share  to  the 
mother   of   the  deceased  Ratan  Singh.     There  may  be  words  in  this  order 
about  which  there  is  some  ambiguity,  but  reading    the   order   as   a    whole, 
their  Lordships  cannot  doubt  that  the  Settlement  Officer  took  Ratan    Singh 
as  being  the  proprietor  of  the  estate,  and  took  the  estate  as  having  passed  to 
his    heirs   upon   his   death.     Why  he  attributed  a  fourth  to  the  mother  of 
Ratan  Singh  does  not  appear,  but  no  doubt   she    was   entitled    to    mainte- 
nance ;  and    it  may  have    been  that  the  state  of  things  before  him  at  that 
time  led  him  to  believe  that  it  would  be  a  proper  way  of  dealing    with   the 
estate   to   give   each   of   the  four  who  had  claims  upon  it  the  enjoyment  of 
one-fourth  of  the  estate.     That  may   be   so  ;  but   their   Lordships   cannot 
find   upon  the    face   of   this  order  any  intention  to  give  to  the  mother  and 
widows  between  them  anything  more  than  an  interest  in  the  widow's  estate. 

The  consequence  is  that  Ganga,  having  survived  the  rest,  takes  the 
whole  of  the  widow's  estate  in  the  whole  of  the  property,  and  the  inherit- 
ance is  left  to  devolve  as  it  may  devolve  by  course  of  law.  The  present 
heirs-apparent  are  the  plaintiffs,  and  therefore  they  are  entitled  to  the 
decree. 

The  result  is  that  the  appeal  must  be  dismissed.  There  will  be  no 
costs,  as  the  respondent  has  not  put  in  an  appearance. 

Appeal  dismissed. 

Solicitors  for  appellant  :  Messrs.  T.  L.  Wilson  &  Co. 
c,  B. 


17  C.  251. 
[251]  APPELLATE  CIVIL. 

Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Gordon. 


HURRO  KUMAR  GHOSE  AND  OTHERS  (Defendants)  v.  (KALI  KRISHNA 
THAKUR  (Plaintiff)*      [8th  July,  1889.] 

Limitation— Bengal   Tenancy  Act  (VIII  of  1885),  art.  2  (b),  Parti,  sch.  ni— Suit  for 
arrears  of  rent  at  excess  rate. 

In  1865  the  plaintiff  sued  and  obtained  a  decree  for  payment  of  additional 
rent  for  excess  land  held  by  the  defendant,  and,  on  the  29th  March  1877,  insti- 
tuted another  suit  against  the  defendant  for  khas  possession  of  newly-accreted 

*  Appeal  from  Original  Decree,  No.  63  of  1888,  against  the  decree  of   Baboo    Troi- 
lokya  Nath  Mitter,  Subordinate  Judge  of  Furridpore,  dated  the  31st  of  December  1887. 
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lands,  or  in  the  alternative,  for  an  assessment  of  rent  thereon  according  to  the 
terms  of  the  defendant's  kabuliat.  This  suit  was  dismissed  on  the  29th  June 
1881  ;  but,  on  appeal  to  the  High  Court,  this  decision  was  reversed  on  the 
1 1th  May  1883,  and  khas  possession  was  given  to  the  plaintiff.  On  appeal 
the  Privy  Council,  on  the  24th  July  1886,  reversed  the  decree  for  khas 
possession,  and  declared  the  plaintiff  entitled  to  a  decree  fixing  the  extent 
of  the  excess  lands,  and  assessing  rent  therefor  in  terms  of  the  kabuliat,  such 
rent  to  be  payable  from  and  after  the  28th  March  1878  ;  and  remitting  the  case 
for  a  finding  as  to  the  extent  of  the  excess  lands.  The  Subordinate  Judge,  to 
whom  the  case  was  remitted,  gave  the  plaintiff  a  decree  on  the  21st  March  1887 
for  increased  rent  in  respect  of  2  kanis  7  gundahs  2  cowries  of  excess  land. 

On  the  14th  July  1887,  the  plaintiff  instituted  a  suit  to  recover  excess  rent  for 
the  years  1878  to  1886  and  for  rent  at  the  old  rate  plus  the  excess  rent  for  a  .por- 
tion of  the  year  1887. 

Held,  that  the  suit,  so  far  as  the  rent  for  1878  to  1883  was  concerned,  was 
barred  by  limitation. 

THIS  was  a  suit  for  arrears  of  rent  for  the  years  1285  to  1293,  and 
for  the  instalments  of  Bysack  and  Joishto  of  the  year  1294.  The  circum- 
stances which  led  to  the  institution  of  the  suit  were  as  follows  : — 

The  plaintiff  was  a  zemindar  and  putnidar  of  mehal  pergunnah 
Edilpur  in  the  District  of  Backergunge,  and  the  defendants  held  under 
him  by  virtue  of  a  kabuliat  dated  the  23rd  April  1850,  a  Jiowla  tenure  in 
a  chur  appertaining  to  this  mehal.  The  area  of  the  tenure  as  given  in 
the  kabuliat  is  13  drones  [252]  6  kanis  16  gundahs,  and  the  annual  rent 
was  Rs.  462,  there  being  a  stipulation  for  payment  of  additional  rent  at 
the  rate  of  Rs.  2-7-7  a  kani  for  any  excess  land  that  might  faccrete  to  the 
chur  up  to  5  drones,  and  at  the  prevailing  pergunnah  rate  for  land  in 
excess  of  that  quantity. 

In  1865  the  plaintiff  brought  a  suit  and  obtained  a  decree  against  the 
defendants  for  payment  of  additional  rent  at  Rs.  2-7-7  a  kani  in  respect 
of  2  drones  6  kanis  13  gundahs  2  cowries  2  krants  of  land  in  excess  of  the 
original  tenure  of  3  drones  6  kanis  16  gundahs  ;  and  on  the  29th  March 
1877  he  instituted  another  suit  against  the  defendants  in  an  alternative 
form,  that  is,  either  for  khas  possession  of  newly-accreted  land,  or  for  an 
assessment  of  rent  thereon,  according  to  the  terms  of  the  kabuliat.  This 
suit  was  dismissed  on  the  29th  June  1881  by  the  Subordinate  Judge  who 
tried  it,  but  on  appeal  the  High  Court,  on  the  llth  May  1883,  reversed  his 
decree  and  gave  khas  possession  to  the  plaintiff.  The  defendants  then 
appealed  to  the  Privy  Council,  with  the  result  that  the  decree  of  the  High 
Court  for  khas  possession  was  set  aside,  and  it  was  declared  that  the  plaint- 
iff was  entitled  to  a  decree  "  fixing  the  extent  of  the  excess  land,  and 
assessing  the  rent  payable  for  it  in  terms  of  the  kabuliat  of  1850." 

Their  Lordships  further  directed  that  the  pergunnah  rate  should  be 
fixed  at  Rs.  6-4  per  kani  ;  that  the  rent  in  respect  of  the  excess  land  should 
become  payable  from  and  after  the  28th  day  of  March  1878,  the  date  on 
which  the  notice  was  served  on  the  defendants  at  the  instance  of  the 
plaintiff ;  and  that  the  case  should  be  remitted  in  order  that  the  precise 
extent  of  excess  land  for  which  rent  was  payable,  and  also  the  precise 
amount  of  the  increased  rent,  might  be  ascertained  in  the  Court  below, 
and  a  decree  given  accordingly.  The  case  then  went  back  to  the  Sub- 
ordinate Judge,  who,  on  the  21st  March  1887,  gave  the  plaintiff  a  decree 
for  increased  annual  rent  of  Rs.  477-11-4  in  respect  of  6  drones  2  kanis 
7  gundahs  2  cowries  of  excess  land.  A  few  months  after  this,  viz.,  on  the 
14th  July  1887,  the  plaintiff  instituted  the  present  suit,  in  which  he 
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sought  to  recover  excess   rent   at    the    rate   of  Rs.  477-11-4  for  the  years        1889 
!JS,  and  the  old  rent  plus  the  excess  rent  for  a  portion  of  the   year      JULY  8- 


1294  APPTJT 

1887.  APPEL- 

[253]  The  defence  set  up,  so  far  as  it  is  material  in  the  present  appeal,  LATE 
was  that  the  claim  for  rent  for  the  years  1285  to  1290  was  barred  by  the  CIVIL. 
statute  of  limitations.  ~ — 

The  Subordinate  Judge  held  that  the  suit  was  not  barred,  it  having  17  c<  251f 
been  brought  within  four  months  of  the  decree  declaring  the  plaintiff  en- 
titled to  get  Rs.  477-11-4  annual  rent  from  and  after  the  28th  March  1878. 
He  was  of  opinion  that  the  plaintiff  had  not  slept  over  his  rights  since  the 
accretion  of  the  chur  ;  and  that  the  plaintiff  was  not  entitled  to  bring  his 
suit  for  recovery  of  rent  until  after  the  final  decree  was  passed  on  the  21st 
March  1887,  adding  that  by  this  decree  of  the  Privy  Council  the  relation- 
ship of  landlord  and  tenant  was  finally  established  between  the  parties,  and 
this  new  chur  was  allowed  to  remain  in  possession  of  the  defendants  as 
tenants  by  revival  of  the  decree  of  the  High  Court  ;  so  that  when  they  got 
back  the  chur,  they  got  it  with  the  liability  to  pay  rent  from  the  28th 
March  1878,  and,  having  sued  within  a  reasonable  time  from  the  date  of 
the  final  decree,  the  suit  was  not  barred. 

The  defendants  appealed  to  the  High  Court. 

Baboo  Rash  Behary  Ghose,  Baboo  Amarendra  Nath  C hatter jee  and  Baboo 
Basanta  Kumar  Bose,  for  the  appellants. 

Baboo  Hem  Chunder  Banerjee,  Baboo  Durga  Mohun  Das  and  Baboo 
Qmtvivonath  Bose,  for  the  respondents. 

Baboo  Rash  Behary  Ghose  contended  that  the  claim  for  rent  for  the 
years  1285  to  1290  was  barred  under  Act  VIII  of  1885,  art.  2  (b), 
Part  I,  sch.  iii,  citing  Doyamoyee  Chowdvainee  v.  Bholanath  Ghose  (1),  Huro 
Pershad  Rny  v.  Gopal  Das  Dutt  (2),  Sheriff  v.  Dina  Nath  Mookerjee  (3). 

Baboo  Hem  Chimdev  Bantrjee  relied  on  the  case  of  Rani  Swamamoyi 
v.  Shashi  Mukhi  Barinani  (4),  contending  that,  during  the  litigation  com- 
mencing in  1879,  and  terminating  in  1887,  the  plaintiff  was  unable  to 
sue  for  rent  in  respect  of  the  excess  lands,  and  that  the  right  to  sue  accrued 
only  on  the  21st  March  1887. 

[254]  The  judgment  of  the  Court  (PETHERAM,  C.  J.,  and  GORDON,  J.) 
was  (omitting  the  facts)  as  follows  : — 

JUDGMENT. 

The  contention  before  us  is  that  the  learned  Judge's  view  of  the 
question  of  limitation  is  wrong.  Now  it  is  clear  that  prima  facie  the  claim 
for  rent  for  1285  to  1290  is  barred.  The  suit  is  for  arrears  of  rent,  and 
is  therefore  governed  by  the  provisions  of  the  Bengal  Tenancy  Act  (Act 
VIII  of  1885),  and  the  period  of  Limitation  prescribed  for  suits  for  arrears 
of  rent  is  given  in  sch.  iii  annexed  to  that  Act  (see  s.  184).  The  article 
applicable  to  the  present  case  is  art.  2  (b)  of  Part  I  of  this  schedule,  in 
which  three  years  is  the  period  of  limitation  for  a  suit  for  the  recovery 
of  arrears  of  rent,  and  that  period  begins  to  run  from  "  the  last  day  of  the 
Bengali  year  in  which  the  arrears  fell  due,  where  that  year  prevails,  and 
the  last  day  of  the  month  of  Jeyt  of  the  Amli  or  Fasli  year  in  which  the 
arrears  fell  due,  where  either  of  those  years  prevails." 

Unless,  therefore,  there  are  some  special  circumstances  in  this  suit 
which  exempt  it  from  the  operation  of  these  provisions  of  the  law  we  think 

(1)  6  W.R.  (Act  X  Rul.)  77.  (2)  9  C.  255, 

(3)  12  C.  258.  (4)  2B.L.R.  P.C.  10. 
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the  appellant's  contention  must  prevail.  Now  the  learned  Pleader  for 
the  respondents  relies  on  the  Privy  Council  ruling  in  the  case  of  Rani 
Swavnamoyi  v.  Shashi  Mukhi  Barmani  (1)  as  being  in  point,  and  he  argues 
that  during  the  litigation,  which  commenced  in  1879,  and  terminated 
in  1887,  by  the  declaratory  decree  of  the  Subordinate  Judge,  his  client 
was  unable  to  sue  the  defendants  for  rent  in  respect  of  the  excess  land  ; 
in  short,  he  substantially  contends  that  the  plaintiff's  right  to  sue  the 
defendants  accrued  on  the  21st  March  1887  and  not  on  the  28th  March 
1878,  from  which  date  the  rent  was  declared  to  be  payable.  We  think, 
however,  that  the  Privy  Council  ruling  is  not  applicable  to  the  present 
case.  In  that  case  there  were  peculiar  and  exceptional  circumstances, 
which  do  not  exist  here.  A  putni  taluk  was  brought  to  sale  by  the  zemin- 
dar for  arrears  of  rent,  the  purchaser  obtained  possession  of  the  putni,  and 
the  arrears  of  rent  were  paid  to  the  zamindar  out  of  the  purchase-money. 
The  sale  was  afterwards  set  aside  for  irregularity  at  the  instance  of  the 
putnidar,  the  purchase-money  was  refunded,  and  the  putnidar  recovered 
possession  [255]  with  mesne  profits  for  the  time  he  was  ousted.  The 
zemindar  then  brought  a  suit  to  recover  the  original  arrears,  and  it  was 
held  by  the  Privy  Council,  reversing  the  judgment  of  this  Court,  that 
upon  the  setting  aside  of  the  sale  and  the  restoration  of  the  putnidar 
to  possession  he  took  the  estate  subject  to  the  obligation  to  pay  the 
rent,  and  the  arrears  claimed  must  be  taken  to  have  become  due  in  the 
year  in  which  that  restoration  took  place  ;  and  further  that  until  the 
sale  had  been  finally  set  aside  the  zemindar  was  in  the  position  of 
a  person  whose  claim  had  been  satisfied,  and  his  claim  might  have 
been  successfully  met  by  a  plea  to  that  effect.  But  the  facts  of  the 
present  case  are  quite  different.  As  far  as  we  can  see  there  is  nothing 
in  the  terms  of  the  kabuliat  or  in  the  .law  of  landlord  and  tenant 
then  in  force,  which  prevented  the  plaintiff  from  suing  for  the  excess 
rent  after  the  service  of  the  notice  on  the  defendants  in  March  1878. 
Instead,  however,  of  adopting  this  course  the  plaintiff  chose  to  bring 
a  suit  in  an  alternative  form  asking  either  for  khas  possession  of  the 
excess  land,  or  for  a  declaratory  decree  assessing  the  rent  thereon  in  the 
terms  of  the  kabuliat.  He  ultimately  failed  in  his  prayer  for  direct 
possession,  but  succeeded  in  getting  a  declaratory  decree,  and  he 
now  seeks  to  use  this  decree  as  if  it  gave  him  a  cause  of  action  in  respect 
of  the  arrears  he  claims.  We  think  that  this  is  not  so  ;  and  that 
the  plaintiff's  right  to  sue  accrued  when  the  rent  for  the  excess  land 
fell  due  after  the  service  of  notice  on  the  21st  March  1878,  from  and  after 
which  date  the  Privy  Council  declared  this  rent  to  be  payable,  and  there- 
fore time  began  to  run  in  respect  of  each  year's  rent  on  the  last  day  of  the 
Bengali  year  (the  last  day  of  Choitro)  in  which  that  rent  fell  due,  and  that 
being  so,  the  claim  for  rent  for  the  years  1285  to  1290  is  barred  by  limita- 
tion. In  the  view  we  take  we  think  we  are  supported  by  the  authority  of 
several  cases  which  the  learned  Pleader-  for  the  appellants  has  placed 
before  us,  viz. ,  the  cases  of  Doyamoyee  Chowdvainee  v.  Bholanath  Ghose  (2), 
Huvo  Pershad  Roy  v.  Gopal  Dass  Dutt  (3),  and  Sheriff  v.  Dina  Nath 
Mookevjee  (4). 

[256]  '-The  result  is  that  this  appeal,  as  regards  the  rent  of  the  years 
1285  fo  1290  inclusive,  must  be  decreed,  and  the  plaintiff's  claim  for  the 
rent  of  those  years  be  dismissed  with  costs  of  both  Courts. 

T.  A.  P.  Appeal  allowed  in  part. 


(1)  2  B.L.R.P.C.  10.        (2)  6  W.R.  (Act  X  Rul.)  77. 
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Before  Mr.  Justice  Pigot  and  Mr.  Justice  Rampini. 

PURMESHUR  CHOWDHRY  AND  OTHERS  (Plaintiffs]  v.  BRIJO 
LALL  CHOWDHRY  AND  OTHERS  (Defendants}.*    [16th  July,  1889.] 

Possession,  suit  for— Previous  possession — Specific  Relief  Act  (I  of  1887),  s.  9. 

Mere  previous  possession  will  not  entitle  a  plaintiff  to  a  decree  for  the  recovery 
of  the  possession  except  in  a  suit  under  s.  9  of  the  Specific  Relief  Act,  1877, 
which  must  be  brought  within  six  months  from  the  date  of  dispossession. 

Khajah  Enattoolah  Chowdhry  v.  Kishen  Soondur  Surma  (l),  Ertasa  Hossein 
v.  Bany  Mistry  (2).  Debt  Churn  Boido  v.  Issur  Chunder  Manjee  (3),  Kawa 
Manjee  v.  Khowaz  Nussio  (4),  Wise  v.  Ameerunnissa  Khatoon  (5),  Krishnarav 
Yashvanta  v.  Vasudev  Apaji  Ghotikar  (6),  Pemraj  Bhavaniram  v.  Narayan 
Shivaram  Khisti  (7),  Mohabeer  Per  shad  v.  Mohabeer  Singh  (8),  referred  to  and 
explained. 

Case  in  which  the  High  Court  on  Special  Appeal  being  of  opinion  that  the 
judgment  of  the  District  Judge  reversing  that  of  the  Munsif  on  the  credibility 
of  the  witnesses  did  not  fulfil  the  conditions  that  a  judgment  reversing  such 
a  decision  ought  to  fulfil,  brought  up  the  case  before  itself  and  heard  it  as  a 
Regular  Appeal. 

[Diss.,  10  Bom.  L.R.  571  (573) ;  3  L.B.R.  27  (29);  F.,  13  C.L.J.  649  (652)  =  10  Ind.  Cas. 
469  ;R.,  25  B.  287  (303);  26  C.  579  (581)  ;  31  C.  647  =  8  C.W.N.  446  ;  7  C.P. 
L.R.  3;  U.B.R.  (1897— 1901)  270;  U.B.R.  (1892— 1896),  Vol.  II,  619;  Cons.,  12 
C.P. L.R  59  (62)  ;  3  C.W.N.  158  (160)  ;  Doubted,  78  P.R.  1902=137  P. L.R. 
1902]. 

IN  this  suit  the  plaintiffs  sought  to  recover  possession  of  three  small 
plots  of  land  about  4J  cottas  in  area,  adjoining  their  homestead,  alleging 
that  the  lands  belonged  to  them  and  had  been  in  their  possession  for  a 
long  time,  and  that  they  had  been  forcibly  [257]  dispossessed  therefrom 
by  the  defendants.  The  plaintiffs  prayed  for  a  declaration  that  the  lands 
had  been  in  their  possession  for  a  long  time,  and  that  the  defendants  had 
no  concern  with  them.  They  also  prayed  for  possession  and  wasilut.  The 
defendants  denied  the  plaintiffs'  title  and  possession  and  claimed  the 
land  as  their  own  by  right  of  inheritance. 

The  suit  was  instituted  more  than  six  months  after  the  dispossession 
by  the  defendants. 

Believing  the  oral  evidence  of  the  plaintiffs  and  their  witnesses,  the 
Munsif  found  that  the  plaintiffs  had  been  in  possession  of  the  lands  in 
dispute,  and  that  they  had  been  wrongfully  dispossessed  by  the  defendants ; 
but  did  not  make  any  finding  as  to  the  length  of  the  plaintiffs'  possession 
prior  to  their  dispossession.  Upon  these  findings  the  Munsif  gave  the 
plaintiffs  a  decree  for  possession  and  mesne  profits. 

This  decree  was  reversed  by  the  District  Judge  of  Mozufferpore,  who 
disbelieved  the  evidence  of  the  plaintiffs  and  their  witnesses. 

The  plaintiffs  appealed  to  the  High  Court. 

Baboo  Sreenath  Banerjee,  for  the  appellants. 

Baboo  Abinash  Chunder  Banerjee,  for  the  respondents. 

*  Appeal  from  Original  Decree,  No.  135  of  1889,  converted  from  appeal  from  Appel- 
late Decree,  No.  1550  of  1888,  by  an  order  of  the  High  Court,  dated  the  21st  of  May  1889, 
against  the  decree  of  A.  C.  Brett,  Esq.,  Judge  of  Tirhoot,  dated  the  llth  of  July  1888, 
reversing  the  decree  of  Baboo  Shoshi  Bhusan  Chowdhry,  Munsif  of  Mozufferpore,  dated 
the  27th  of  June  1887. 

(1)  8  W.R.  389.         (2)  9  C.  130.         (3)  9  C.  39.  (4)  5  C. L.R.  278. 

(5)7I.A.  73.  (6)  6  B.  371.         (7)  6  B.  215.         (8)  7  C.  591  =  9  C. L.R.  164. 
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On  the  21st  May  1889,  the  High  Court  (Picor  and  RAMPINI,  JJ.) 
passed  an  order,  whereby  the  decree  of  the  lower  appellate  Court  was  set 
aside,  the  case  remanded,  and  brought  up  to  its  own  file  for  final  disposal. 
In  making  the  order  their  Lordships  observed  : — 

In  this  case  the  Munsif  has  given  a  very  careful  judgment,  and  the 
District  Judge  has  set  it  aside  by  a  decision  which,  although  it  may  be 
the  result  of  much  consideration,  does  not,  as  we  may  say,  fulfil  the 
ordinary  conditions  which  a  judgment  ought  to  fulfil  when  setting  aside 
a  carefully-considered  judgment  of  the  first  Court :  setting  it  aside,  that  is, 
upon  the  credibility  of  the  witnesses.  It  was  said  by  Sir  George  Jessel, 
Master  of  the  Rolls,  that  a  judgment  which  does  not  in  the  body  give 
reasons  for  its  conclusion  is  not  a  judgment  at  all ;  and  to  a  considerable 
extent  the  judgment  in  the  present  case  does  not  fulfil  the  proper  condi- 
tions that  a  judgment  reversing  a  decision  ought  to  fulfil.  At  the  [258] 
same  time,  for  reasons  which  have  been  indicated  by  the  learned  Pleader 
for  the  respondent,  and  which  we  need  not  refer  to  here,  we  think  that 
it  would  perhaps  not  be  satisfactory  to  remand  the  case ;  and  we  are 
reluctant  to  take  any  other  course  save  that  of  hearing  the  case  ourselves  : 
a  very  unusual  course  which,  however,  in  this  case,  we  must  adopt. 

We,  therefore,  set  aside  the  decree  of  the  District  Judge  formally, 
remand  the  case  to  him,  and  call  it  up  to  this  Court  to  be  tried  as  a 
regular  appeal. 

The  evidence  and  the  pleadings  must  be  translated  by  the  appellant, 
and  the  case  set  down  for  hearing  next  Monday  fortnight,  that  is,  the 
10th  of  June  1889. 

On  the  16th  July  1889,  the  appeal  was  heard  by  the  High  Court  as 
appeal  from  Original  Decree. 

Baboo  Abinash  Chundev  Banevjee,  for  the  appellants. 

Baboo  Sveenath  Banevjee,  for  the  respondents. 

The  judgment  of  the  High  Court  (Picox  and  RAMPINI,  JJ.)  was  as 
follows  :— 

JUDGMENT. 

This  is  an  appeal  from  the  decision  of  the  Munsif  of  Hajipore. 
Under  the  terms  of  an  order  made  by  this  Court  it  has  been  brought  up 
here  to  be  heard  as  a  regular  appeal  before  us. 

In  the  suit  the  plaintiffs  ask  for  a  declaration  that  certain  land  was 
in  their  possession  for  a  long  time,  and  that  the  defendants  have  no  con- 
cern with  it.  They  ask  also  for  a  decree  for  possession  and  for  wasilut. 

The  Munsif  gave  the  plaintiffs  a  decree.  The  facts  established  in  the 
opinion  of  the  Munsif,  from  which  we  see  no  reason  whatever  to  dissent 
so  far  as.  the  findings  of  fact  go,  are  that  the  plaintiffs  were  in  possession 
of  the  land  in  question,  that  is,  their  bari  land  which  skirts  their  house  ; 
and  that  they  were  dispossessed  by  the  defendants  of  that  land.  The 
Munsif,  finding  these  facts  and  without  making  any  finding  as  to  the 
length  of  the  plaintiffs'  possession  prior  to  their  dispossession,  gave  them 
a  decree : 

The  suit  was  instituted  much  more  than  six  months  after  the  dis- 
possession by  the  defendants.  It  could  not,  therefore,  be  maintained  under 
s.  9  of  the  Specific  Relief  Act.  And  although  there  are  [259]  many  cases 
in  this  Court,  notably  the  case  of  Khajah  Enaetoollah  Chowdhvy  v.  Kishen 
Soonduv  Surma  (1)  which  did  not  affirm  the  proposition  that  either  s.  15 

(1)  8  W.R.  389. 
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of  Act  XIV  of  1859,  or  s.  9  of  the  Specific  Relief  Act,  bars  a  suit  for 
ejectment  founded  upon  possession  wrongfully  disturbed,  recent  cases  in 
this  Court  have  laid  down  that  mere  possession  will  not  entitle  the  plaint- 
iffs to  obtain  a  decree  for  recovery  of  possession  except  under  the 
special  statute  which  entitles  him  to  recover  possession,  if  the  suit  is 
brought  within  a  certain  time  of  the  date  of  dispossession.  That  propo- 
sition we  read  from  Evtaza  Hossein  v.  Bany  Mistvy  (1),  a  case  before 
Mr.  Justice  Tottenham  and  Mr.  Justice  O'Kinealy.  A  similar  proposition 
was  laid  down  in  the  case  of  Debi  Chnvn  Boido  v.  Issur  Chunder  Manjee  (2), 
where  the  dispossession  was  a  forcible  dispossession.  These  two  cases 
adopted  the  view  taken  by  Mr.  Justice  Prinsep  in  the  case  of  Kawa 
Manjee  v.  Khawaz  Nussio  (3),  and  they  are  all  founded  upon  a  passage  in 
the  judgment  of  their  Lordships  of  the  Privy  Council  in  Wise  v.  Amterun- 
nissa  Khatoon  (4)  at  pp.  80,  81  of  the  Report. 

It  is  true  that  the  Bombay  High  Court  has  taken  a  different  view. 
It  has  held  in  Krishnarav  Yashvant  v.  Vasudev  Apaji  Ghotikar  (5),  that 
the  passage  in  the  judgment  of  the  Privy  Council  just  referred  to  has  not 
the  effect  attributed  to  it  in  this  Court  ;  and  in  the  Full  Bench  judgment 
of  the  Bombay  High  Court  in  Pemvaj  Bhavaniram  v.  Narayan  Shivaram 
Khisti  (6),  which  judgment  was  delivered  by  Chief  Justice  Westropp, 
and  in  Mohabeer  Pershad  v.  Mohabeer  Singh  (7),  in  the  judgment  pro- 
nounced by  Sir  Richard  Garth,  the  proposition  was  affirmed  that  proof 
of  quiet  possession  at  the  time  of  disturbance  is  enough  to  establish 
a  prima  facie  case  against  a  trespasser.  We  think,  however,  that  we  are 
bound  to  follow  the  recent  cases  in  this  Court,  and  to  hold  that  the 
plaintiffs  are  precluded  by  the  remedy  under  s.  9  of  the  Specific  Relief 
Act  conferred  upon  them  by  that  enactment  (and  which  is  given  to 
[260]  them  on  condition  that  their  suit  shall  be  brought  within  six  months 
from  the  date  of  dispossession),  from  asserting  the  rights  which  the 
earlier  cases  and  the  English  law  recognized  to  exist.  That  their  case 
was  founded  upon  possession  and  unjustifiable  dispossession  is  pretty  clear : 
and  our  decision  is  limited  to  the  proposition  that  they  are  debarred  from 
succeeding,  because  they  did  not  bring  the  suit  within  six  months  from  the 
dispossession. 

For  myself,  I  am  bound  to  say  that,  but  for  the  rule  that  it  is  un- 
desirable to  disturb  recent  and  established  cases,  I  should  follow  the 
opinion  expressed  by  Mr.  Justice  Dwarka  Nath  Mitter,  in  the  case  of 
Khajah  Enaetoollah  Chowdhry  v.  Kishun  Soondur  Surma  (8),  and  by  Sir 
Richard  Garth  and  Chief  Justice  Westropp  in  the  cases  I  have  referred 
to.  But  without  referring  the  matter  to  a  Full  Bench  it  would  be  impos- 
sible to  give  effect  to  that  view,  and  that  we  cannot  do  as  we  do  not  both 
dissent  from  the  recent  cases  in  this  Court.  Therefore,  agreeing  with  my 
learned  colleague  as  to  the  effect  of  the  recent  cases  in  this  Court,  I  am 
of  opinion  that  this  appeal  must  be  allowed  and  the  suit  dismissed  on  the 
ground  stated. 

Under  the  circumstances  we  have  determined  to  allow  no  costs. 
The  parties  will  bear  their  own  costs  throughout  in  all  the  proceedings. 


1889 
JULY  16. 

APPEL- 
LATE 
CIVIL. 


17  C.  256. 


C.  D.  P. 


Appeal  allowed. 


(1)  9C.  130.  (2)  9C.  39. 

(5)  8  B.  371.  (6)  6  B.  215. 

(8)  8  W.R.  389. 


(3)  5  C  L.R.  278.  (4)  7  I.A.  73. 

(7)  7  C.  591  =  9  C.L.R.  164. 
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APPEL-                           Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
LATE                                                          Mr.  Justice  Norris. 
CIVIL.  

i7~T~I_n  KHUB  LAL  AND  ANOTHER-  (Defendants]  v.  RAM  LOCHUN  KOER 

(Plaintiff)*  [26th  November,  1889.] 

Limitation    Act,    1877,  sell,  it,  art.    II— Civil   Procedure    Code    (Act    XIV  o/  1882), 
ss-  278,  280,  281,  282— Order  disallowing  claim  to  attached  property. 

The  effect  of  an  order  made  under  s.  281  of  the  Civil  Procedure  Code  disallow* 
ing  a  claim  to  attached  property  is  to  give  the  auction-purchaser  a  title  as  against 
the  claimant  unless  the  order  is  set  aside  by  a  suit  ;  and  [261]  a  suit  for  that 
purpose  can  only  be  brought  within  a  year  from  the  date  of  the  order. 

Sardhari  Lai  v,  Ambika  Per  shed  (1)  referred  to. 

[R.,  19  A.  253  (255)  (F.B.)=  (1897)  A.W.N.  60;  22  B.  875  (878)  ;    1  O.C.  83  ;  1  O.C.  272 
(278)  ;  74  P.L.R.  1901.] 

THIS  was  a  suit  brought  to  recover  possession  of  a  fractional  share  of 
certain  lands  which  the  plaintiff  alleged  had  been  sold  to  her  in  1887,  but 
which,  after  she  had  taken  possession,  was  attached  under  a  decree 
obtained  against  her  vendor.  The  plaintiff  thereupon  put  in  a  claim  under 
s.  271  of  the  Code  of  Civil  Procedure,  which  was  however  rejected  under 
s.  281  of  that  Code  on  the  6th  August  1889.  She  thereupon,  on  the  7th 
August  1888,  brought  the  present  suit  for  the  purposes  above  stated.  The 
defendants  contended  that  the  suit  was  barred,  it  not  having  been  brought 
within  one  year  from  the  date  on  which  the  plaintiffs  claim  was  rejected. 

The  Munsif  held  that  the  suit  was  barred,  and  dismissed  the  suit. 
The  Subordinate  Judge,  on  appeal  from  that  order,  reversed  the  decision, 
holding  that  the  suit  was  one  to  establish  the  plaintiff's  title,  and  was  not 
affected  by  the  order  of  the  6th  August  1887,  and  that  the  plaintiff  had 
therefore  twelve  years  in  which  to  bring  her  suit. 

The  defendant  appealed  to  the  High  Court. 

Baboo  Salipram  Singh,  for  the  appellant,  contended  that,  against  an 
order  passed  under  ss.  280,  281,  or  282  of  the  Code,  a  suit  must  be  brought 
within  one  year  from  the  date  of  the  order  in  accordance  with  art.  11  of 
sch.  ii  of  the  Limitation  Act,  and  that  the  suit,  not  having  been  brought 
within  that  period,  was  barred. 

Baboo  Sharoda  Chiirn  Mitter,  for  the  respondent,  contended  that  the 
suit  was  one  to  recover  possession,  and  not  one  contemplated  by  ss.  278 
to  283  of  the  Code,  and  that  the  limitation  for  an  ejectment  suit  was 
applicable  thereto. 

The  judgment  of  the  Court  (PETHERAM,  C.  J.,  and  NORRIS,  J.)  was 
as  follows  : — 

JUDGMENT. 

This  is  a  suit  by  the  plaintiff  to  recover  possession  of  a  frac- 
tional share  in  mouza  Bishampur  Sadho,  as  having  been  sold  and 
handed  over  to  her  by  the  owners  on  the  9th  of  March  1887,  [262]  the 

*  Appeal  from  Order,  No.  34  of  1889,  against  the  order  of  Baboo  Upendra  Chunder 
Mullick,  Subodinate  Judge  of  Tirhoot,  dated  the  22nd  of  December  1888,  reversing  the 
order  of  Baboo  Jugal  Kissore  Dey,  Munsif  of  Mozufferpore,  dated  the  19th  of 
September  1888. 

(1)    15  C,  521  =  15  I. A.  123. 

712 


YHL] 


GIRIJA    NATH    ROY    BAHADUR    V.    PATANI    BIBEE  17  Cal,  263 


defence  upon  which  the  present  question  arises  is  that,  after  the 
sale  to  the  plaintiff,  the  share  of  her  vendor,  including  the  share  pur- 
chased by  the  plaintiff,  was  attached  under  a  decree  against  the  plaintiffs 
vendor,  and  that  thereupon  the  plaintiff  preferred  a  claim  to  the  share 
now  in  dispute  under  s.  278  of  the  Civil  Procedure  Code,  and  that  claim 
was  enquired  into  and  rejected  on  the  6th  of  August  1887.  The  present 
suit  was  instituted  on  7th  August  1888,  and  the  question  which  we  have 
to  determine  is  whether  this  suit  is  barred  by  limitation. 

In  our  opinion  it  is.  Section  283  provides  that  the  party  against  whom 
an  order  under  s.  280,  281,  or  282  is  passed  may  institute  a  suit  to  estab- 
lish the  right  which  he  claims  to  the  property  in  dispute,  but  subject  to 
the  result  of  such  suit,  if  any,  the  order  shall  be  conclusive.  And  art.  11 
of  sch.  ii  of  the  Limitation  Act  prescribes  one  year  as  the  period 
within  which  such  suit  may  be  brought. 

It  is  contended,  in  the  present  case,  that  this  being  a  suit  to  recover 
possession,  it  is  not  such  a  suit  as  is  contemplated  by  ss.  278  to  283,  and 
that  the  ordinary  limitation  for  an  action  of  ejectment  applies.  We  think 
that  this  is  not  the  case.  Section  283  expressly  provides  that  if  the  suit 
mentioned  in  that  section  is  not  brought,  the  order  shall  be  conclusive  ; 
and  it  seems  to  us  that  the  effect  of  this  is  that  the  order  gives  the  auc- 
tion-purchaser a  title  as  against  the  claimant,  unless  it  is  set  aside  by 
action,  and  an  action  for  that  purpose  can  only  be  brought  within  a  year. 
In  taking  this  view  of  the  law,  we  are,  we  think,  acting  in  the  spirit  of 
the  decision  of  the  Privy  Council  in  the  case  of  Sardhari  Lai  v.  Ambika 
Per  shad  (1). 

For  these  reasons  we  are  of  opinion  that  this  appeal  must  be  allow- 
ed, the  decision  of  the  Munsif  restored,  and  the  suit  dismissed  with  costs 
in  all  the  Courts. 


T.  A.  P. 


Appeal  allowed. 


17  C.  263. 

[263]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Tottenham  and  Mr.  Justice  Ghose. 


GIRIJA  NATH  ROY  BAHADUR  (Plaintiff]  v.  PATANI  BIBEE 
AND  OTHERS  (Defendants}*      [22nd  July,  1889.] 

Limitation — Bengal  Act  Vlll  of  1869 — Suit  for  arrears  of  rent — Limitation  Act 
(XV  of  1877),  ss.  6  and  7. 

In  a  suit  under  Bengal  Act  VIII  of  1869  for  arrears  of  rent,  which  accrued 
during  minority,  the  plaintiff  is  not  entitled  to  a  fresh  period  of  limitation  under 
ss.  6  and  7  of  the  Limitation  Act.  1877. 

Dinonath  Panday  v.  Roghoonath  Panday  (2),  Behari  Lall  Mookerjee  v. 
Mungolanath  Mookerjee  (3),  Golap  Chand  Nowluckha  v.Krishto  Chunder  Das 
Biswas  (4),  Khoshelal  Mahton  v.  Gonesh  Dutt  (5)  and  Phoolbas  Koonwur  v. 
Lalla  Jogeshur  Sahay  (6)  explained.  Khettur  Mohun  Chuckerbutty  v.  Dina- 
bashy  Saha  (7)  distinguished. 

[F.,  29  C.  813  (822);  30  C.  532;  18  M.  99  (F.B.);  Rel.  upon.  18  C  L  J  533  (535)  =  18 
C.W.N.  31  =  20  Ind.  Gas.  760  (761) ;  R  .  34  A.  496  (50l)  =  10  A.L.J  3  (9)  =  16  Ind. 
Cas.  149  (151);  30  B.  275  =  7  Bom. L.R.  697  (707)  ;  7  C.W.N  550  "16  C.W.N. 

20  (21)  =  12  Ind.  Cas.  33  (35);  14  M.L.T.  427  (428)  =  (1913)    M.W.N.    389   (390)  = 

21  Ind.  Cas.  595  (596).] 

*  Appeal  from  Original  Decree,  No.  214  of  1887,  against  the    decree    of    Baboo 
Ahugore  Nath  Ghose,  Subordinate  Judge  of  Rajshahye,  dated  the  27th  of  Tune  1887 
(1)  15  C.  521  =  15  I. A.  123.          (2)  5  W.R.  (Act  X,  Rul.)  41.          (3)   5  C   110  ' 
(4)  5  C.  314.         (5)  7  C.  690.     (6)  3  I.A.  7  =  1  C.  226.  (7)  10  C.  265. 


1889 

Nov.  26. 

APPEL- 
LATE 
CIVIL. 

17  C.  260. 
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ON  the  30th  September  1885,  before  the  Bengal  Tenancy  Act  1885 
came  into  operation,  the  plaintiff,  Maharaja  Girija  Nath  Roy  Bahadur, 
instituted  a  suit  against  Patani  Bibee  and  others  in  the  Court  of  the  Sub- 
ordinate Judge  of  Rajshahye  for  the  recovery  of  arrears  of  rent  and  cesses 
for  the  years  1287  to  1292  (1880  to  1883).  The  suit,  which  was  institut- 
ed under  the  old  Rent  Act  (Bengal  Act  VIII  of  1869),  was  decreed  ex  parts 
on  the  8th  February  1886.  Subsequently,  on  the  6th  December  1886, 
upon  the  application  of  Patani  Bibee  (defendant  No.  1),  the  ex  pavte  decree 
was  set  aside,  and  a  re-hearing  granted  under  s.  108  of  the  Code  of  Civil 
Procedure. 

The  plaintiff,  it  appears,  had  also  instituted  a  suit  on  the  7th 
April  1884  in  the  Court  of  the  Subordinate  Judge  of  Dinagepore  for  the 
recovery  of  arrears  of  rent  in  respect  of  the  years  1287  to  1290  (1880  to 
1883).  That  suit  was  decreed  ex  pavte  on  the  5th  May  1884,  and  in  exe- 
cution of  the  decree  the  judgment-debtor's  property  was  sold.  This  sale  was, 
however,  set  aside  on  the  23rd  January  1885.  Subsequently  the  decree- 
holder  (the  plaintiff  in  the  present  case)  applied  for  a  certificate  for  the 
[264]  execution  of  the  decree  in  the  District  of  Rajshahye,  but  that  appli- 
cation was  refused  by  the  Subordinate  Judge  of  Dinagepore  on  the  llth 
July  1885,  on  the  ground  that  his  Court  had  no  jurisdiction  to  pass  the 
decree,  and  that,  therefore,  the  decree  was  invalid. 

The  plaintiff  in  the  present  suit  alleged  that  he  had  attained  his 
majority  in  Ashar  1290  (June-July  1883),  and  that  he  had  bona  fide  insti- 
tuted his  suit  for  arrears  of  rent  for  the  years  1287  to  1290  in  the  Court 
of  the  Subordinate  Judge  of  Dinagepore,  believing  that  the  suit  was 
cognizable  by  that  Court :  and  contended  that  he  was  entitled  to  the 
benefit  of  the  provisions  of  ss.  7  and  14  of  the  Limitation  Act,  1877.  The 
defendants  pleaded  inter  alia  that  the  suit  was  barred  by  limitation. 

The  Subordinate  Judge  found  that  the  plaintiff  had  attained  his 
majority  in  Ashar  or  Srabun  1290  (June  or  July  1883),  and  that  he  had 
prosecuted  his  suit  and  the  proceedings  subsequent  thereto  in  the  Court 
of  the  Subordinate  Judge  of  Dinagepore  with  due  diligence  and  in  good 
faith.  He  was  of  opinion  that  s.  7  of  the  Limitation  Act,  1877,  did  not 
apply  to  suits  for  arrears  of  rent  brought  under  Bengal  Act  VIII  of 
1869  ;  because  s.  29  of  that  Act  provided  a  special  period  of  limitation  for 
such  suits,  and  the  schedule  to  the  Limitation  Act  provided  no  period  for 
them.  Accordingly,  the  Subordinate  Judge  held  that  the  plaintiff  was  not 
entitled  to  the  benefit  of  s.  7  of  the  Limitation  Act. 

He  also  held  that  under  s.  14  of  the  Limitation  Act  the  plaintiff  was 
entitled  to  a  deduction  of  the  total  time  during  which  he  was  prosecuting 
his  suit  and  the  proceedings  subsequent  thereto  in  the  Court  of  the  Subor- 
dinate Judge  of  Dinagepore,  and  that  even  if  the  plaintiff  were  allowed  the 
benefit  of  the  full  period  of  one  year  three  months  and  five  days  from  the 
date  of  the  institution  ;of  the  suit  to  the  date  of  the  rejection  of  his  applica- 
tion for  certificate,  his  claim  in  respect  of  the  rent  and  cesses  for  1287 
would  still  be  barred.  Accordingly,  the  Subordinate  Judge  gave  the  plaintiff 
a  decree  for  rent  and  cesses  for  1288  and  the  subsequent  years,  disallow- 
ing his  claim  in  respect  of  1287. 

The  plaintiff  appealed  to  the  High  Court  from  so  much  of  this  decree 
as  disallowed  his  claim  for  the  rent  and  cesses  for  1287. 

[265]  Baboo  Jasoda  Nandan  Pramanick,  for  the  appellant. 

Baboo  Srinath  Dass  and  Baboo  Go  pi  Nath  Mukerjee,  for  the  respond- 
ents. 
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The  judgment  of  the  High  Court  (TOTTENHAM  and  GHOSE,  JJ.)  was 
as  follows : — 

JUDGMENT. 

The   question    raised    in    this  appeal  is  whether  the  plaintiff,  suing  for 
arrears   of   rent,  and  having  been  a  minor  at  the  time  when  one  portion  of 
the  arrears  accrued  due,  is  entitled  to  the  benefit  of  s.  7  of   the    Limitation 
Act ;  and   to    bring   his    suit   to   recover   those   arrears    after   the    period    17  C.  263. 
prescribed  by  the  law  for  such  suits  in  general. 

The  lower  Court  has  held  that  the  plaintiff  is  not  entitled  to  the  benefit 
of  s.  7.  The  Subordinate  Judge  was  of  opinion  that  s.  7  of  the  Limitation 
Act  was  not  applicable  to  suits  for  rent  under  Bengal  Act  VIII  of  1869, 
under  which  this  suit  was  brought,  because  that  Act  provides  a  special 
period  of  limitation  for  suits  brought  to  recover  arrears  of  rent,  and  the 
schedule  to  the  Limitation  Act  provides  no  period  for  such  suits.  Section  7 
of  that  Act  allows  a  minor  such  further  time  after  he  has  attained  his 
majority  as  would  otherwise  have  been  allowed  from  the  time  prescribed 
for  such  suit  in  the  third  column  of  the  second  schedule  annexed  to  that 
Act.  As  suits  for  rent  do  not  come  within  that  schedule,  the  Court  held 
that  that  section  was  not  applicable ;  and  it  appears  to  us  that  it  was 
correct  in  the  view  which  it  took. 

There  is  one  authority  pointed  out  to  us  by  the  pleader  for  the 
appellant  as  being  against  him.  That  is  a  case  of  Dinonath  Panday  v. 
Roghoonath  Panday  (1).  On  the  other  hand,  the  learned  Pleader  relies 
upon  later  rulings  of  this  Court,  and  upon  a  ruling  of  the  Judicial  Com- 
mittee of  the  Privy  Council,  in  which  it  was  held  that  in  certain  other  cases, 
not  for  arrears  of  rent,  but  still  as  to  which  special  limitation  was  provided 
by  other  Acts,  the  plaintiff  was  entitled  to  the  benefits  conferred  upon 
plaintiffs  by  ss.  5  to  25  of  the  present  Limitation  Act.  He  also  relied 
upon  a  Privy  Council  case,  Phoolbas  Koouwur  v.  Lalla  Jogeshivar  Sahoy  (2), 
in  regard  to  s.  11  of  Act  XIV  of  1859,  the  former  Limitation  Act. 

[266]  The  last  case  decided  by  the  Privy  Council  was  a  suit  brought 
by  a  minor  to  establish  his  right  to  property  in  respect  of  which  his  claim 
had  been  rejected  under  s.  246  of  the  old  Cede  of  Procedure,  Act  VIII  of 
1859.  By  that  section  one  year's  limitation  was  provided  for  the  institu- 
tion of  a  suit.  This  Court  held,  and  the  Judicial  Conr.nittee  affirmed  the 
decision,  that  the  principle  of  s.  .11  of  Act  XIV,  which  is  much  the  same 
as  s.  7  of  the  present  Act,  would  apply.  In  the  cases  of  Behavi  Loll 
Mookevjee  v.  Mungolanath  Mookevjee  (3),  and  Golap  Chand  Nowhtckha  v. 
Kvishto  Chunder  Das  Biswas  (4),  cited  to  us,  it  was  held  that  the  plaintiffs, 
suing  under  special  Acts  providing  special  periods  of  limitation,  were 
nevertheless  entitled  of  the  benefit  of  s.  5  of  the  Limitation  Act,  which 
provides  that  if  the  Court  is  closed  when  the  period  of  limitation  expires, 
a  plaintiff  may  file  his  suit  upon  the  first  day  the  Court  le-opens  and 
in  the  case  of  Khoshelal  Mahton  v.  Gonesh  Dutt  (5),  a  similar  doctrine  was 
laid  down.  So  also  in  the  case  of  Khetter  Mohun  Chuckerbutty  v.  Dinabashy 
Saha  (6),  the  late  Chief  Justice  applied  the  provisions  of  s.  14  of  the 
Limitation  Act,  to  a  suit  brought  under  the  provisions  of  the  Registration 
Act,  which  provide  a  special  limitation  for  such  suits. 

These  decisions  may  at  first  sight  appear  to  conflict  with  the  provi- 
sions of  s.  6  of  the  Limitation  Act,  which  provides  : — "  When,  by  any 


(1)  5  W.R.  (ActXRul.)  41. 
(4)  5C.  314. 


(2)  3  I. A.  7  =  1  C.  226. 
(5)  7  C.  690. 


(3)  5  C.  110. 
(6)   10  C.  265. 
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1889  special   or   local   law,  a  period  of  limitation  is  specially  prescribed  for  any 

JULY  22.  suit,  appeal  or  application,  nothing  herein    contained    shall   affect   or   alter 

.  the  period    so   prescribed."     But  so  far  as  s.  5  is  concerned,  we  think  that 

"  the  decisions  cited  do  not  conflict  at  all  with  s.    6,    for   those   decisions   did 

T  A  "TV 

P  not  extend  the  period  of  limitation.  All  they  did  was  to  prevent  the 

VIL'  period  of  limitation  from  being  curtailed  by  the  closing  of  the  Court : 
17  C.  263,  anc*  Mr.  Justice  Mitter  observes  in  his  judgment  in  Kkoshelal  Mahton 
v.  Gonesh  Dutt  (1)  that  the  days  the  Court  is  closed  must  be  consi- 
dered as  non-existent,  or  what  are  called  dies  non,  and  therefore  they  are  not 
counted. 

As  regards  the  case  of  Khetter  Mohun  Chuckevbutty  v.  Dinabashy 
Saha  (2),  the  decision  of  this  Court  is  not  easily  to  be  [267]  reconciled  with 
s.  6,  for  the  effect  of  that  decision  was  undoubtedly  to  alter  the  period 
prescribed  by  the  special  Limitation  Act.  We  do  not,  however,  consider 
ourselves  bound  by  that  decision,  for  the  present  case  is  an  entirely  dif- 
ferent one.  And  as  regards  the  suit  to  establish  the  right  of  the  unsuc- 
cessful claimant  under  s.  246  of  the  old  Code  of  Procedure,  we  observe 
that  since  the  decision  in  that  case,  new  Limitation  Acts  have  been 
passed,  and  also  a  new  Code  of  Procedure,  and  now  the  corresponding 
section  (280)  does  not  prescribe  a  period  of  limitation,  whereas  the  present 
Limitation  Act,  does  prescribe  a  period  of  limitation  for  such  suits  in 
its  third  schedule.  On  the  other  hand,  the  present  Limitation  Act  does  not 
prescribe  a  period  of  limitation  for  suits  brought  under  the  old  Rent  Act 
of  1869,  under  which  the  present  suit  was  brought.  That  Act  still  con- 
tains a  special  period  of  limitation  for  suits  to  recover  arrears  of  rent  as 
well  as  other  matters. 

It  seems  to  us,  therefore,  that  upon  the  strict  construction  of  s.  7 
put  upon  it  by  the  lower  Court,  as  well  as  upon  the  provisions  of  s.  6  of 
the  same  Act,  it  is  right  to  hold  that  the  plaintiff  in  this  suit  was  not 
entitled  to  a  fresh  period  of  limitation  on  his  attaining  majority. 

Another  argument  was  addressed  to  us  in  favour  of  the  plaintiff 
based  on  these  facts  :  that  a  former  ex  parte  decree  was  obtained  when  there 
was  no  bar  of  limitation,  but  which  ceased  to  have  effect,  it  is  said,  because 
it  was  found  after  decree  that  the  Court  had  no  jurisdiction  to  pass  it  ;  and 
though  the  sale  held  under  that  decree  was  set  aside  or  not  confirmed,  the 
defendant,  it  was  argued,  recovered  his  property  saddled  with  a  charge  for 
the  rent  covered  by  that  decree.  We  are  unable  to  recognize  the  cogency 
of  this  argument,  or  the  existence  of  any  such  charge,  certainly  not  as 
existing  after  the  rent  had  become  barred  by  limitation. 

We  therefore  think  that  the  appellant  has  rightly  failed  to  recover 
the  rent  of  1287,  and  must  be  content  with  the  decree  obtained  for  the 
rent  of  the  subsequent  years. 

The  appeal  must  be  dismissed  with  costs. 

c.  D.  P.  Appeal  dismissed. 


(1)  7  C.  690.  (2)   10  C.  265. 
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[268]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Banerji  and  Mr.  Justice  Rampini. 


RAGHUNANDUN  PERSHAD  AND  ANOTHER  (Decree-holders)  v.  BHUGOO 
LALL  (Judgment-debtor).-      [5th  August,  1889.] 

Limitation  Act  (XV  of  1877),  sch,  ii,  art.  179,  cl.  4 — Suit  to  set  aside  order  in  a 
claim  case — Execution  of  decree — Application  in  continuation  of  a  previous 
application  for  execution — Steps  in  aid  of  execution. 

Clause  4,  art,  179,  sch.  ii  of  the  Limitation  Act,  1877,  does  not  include  a  suit  to 
set  aside  an  order  passed  in  a  claim  case. 

R  and  L  obtained  a  decree  against  B  on  the  7th  March  1881,  and  in  execution 
of  that  decree,  certain  property  belonging  to  B  was  attached  on  the  llth  June 
1883.  Thereupon  a  claim  was  made  to  the  attached  property  by  third  parties, 
and  a  two-thirds  share  therein  was  released  by  the  Court  executing  the  decree. 
On  the  22nd  March  1884  R  and  L  instituted  a  suit  for  a  declaration  that  the  entire 
property  was  liable  to  be  sold  under  their  decree,  and  obtained  a  decree  on  the 
29th  March  1886.  This  decree  was  reversed  by  the  lower  appellate  Court,  which 
upheld  the  order  releasing  two-thirds  share  of  the  property,  and  on  22nd  July 
1887  the  High  Court  affirmed  the  decree  of  the  lower  appellate  Court.  On  the 
15th  August  1887,  R  and  L  applied  for  execution  of  their  decree  in  respect  of  the 
remaining  one-third  share.  B  objected  that  the  application  was  barred. 

Held,  that  the  application  of  the  15th  August  1888  was  not  a  continuation  of 
the  application  of  the  llth  June  1883. 

Pyaroo  Tuhovildarinee  v.  Nazir  Hossein  (1),  Issuree  Dassee  v.  Abdul 
Khalak  (2),  Chandra  Pradhan  v.  Gopi  Mohun  Saha  (3),  and  Paras  Ram  v. 
Gardner  (4),  distinguished. 

Held,  also,  that  the  institution  of  the  suit  on  the  22nd  March  1884,  and  the 
appeal  to  the  High  Court  from  the  decree  of  the  lower  appellate  Court,  were  not 
steps  in  aid  of  execution. 

Akbar  Gazee  v.  Bibee  Nufeezun  (5)  distinguished. 

[R.,  20  B.  175  (178)  ;  13  Ind.  Cas.  140  (142)  ;  D.,  21  C.  23  ;  23  C.  437   (440)  ;    33  C.  689 
(692)  ;  14  C.L.J.  610  (612)  =  11  Ind.  Cas.  48  ;  4  O.C.  333  (339).] 

THIS  was  an  appeal  against  the  order  of  the  lower  appellate  Court, 
disallowing  an  application  for  the  execution  of  a  decree  as  being  barred 
by  limitation. 

[269]  On  tne  7th  March  1881,  Raghunandun  Pershad  and  another 
obtained  a  decree  on  a  mortgage  bond  against  Bhugoo  Lall  :  and,  in  execu- 
tion of  that  decree,  the  mortgaged  property  was  attached  on  the  llth  June 
1883.  Thereupon,  one  Gopi  Nath  and  others  laid  claim  to  the  attached 
property,  and  the  Court  allowed  the  claim  in  respect  of  a  two-thirds  share 
of  the  same.  The  decree-holders,  thereupon,  on  the  22nd  March  1884, 
filed  a  regular  suit  for  a  declaration  that  the  entire  sixteen  annas  of  the 
property  was  liable  to  be  sold  in  execution  of  their  decree  of  the  7th 
March  1881,  and  obtained  a  decree  in  the  Court  of  First  Instance  on  the 
29th  March  1886.  This  decree  was  reversed  on  appeal,  the  lower  appellate 
Court  upholding  the  order  releasing  a  two-thirds  share  of  the  property. 
The  decree-holders  then  appealed  to  the  High  Court,  which  affirmed  the 
decree  of  the  lower  appellate  Court  on  the  22nd  July  1887. 

*  Appeal  from  Order  No.  126  of  1889,  against  the  order  of  J.  Crawford,  Esq.,  Judge 
of  Patna,  dated  the  18th  of  February  1889,  reversing  the  order  of  Babu  Purna  Chunder 
Banerjee,  Munsif  of  Patna,  dated  the  17th  of  December  1888. 

(1)  23  W.R.  183.  (2)  4  C.  415.  (3)   14  C.  385. 

(4)  1  A.  355.  (5)  8  W.R.  99. 
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On  the  15th  August  1888,  the  decree-holders  applied  for  the  execu- 
tion of  their  decree  of  the  7th  March  1881  against  the  remaining  one- 
third  share  in  the  property.  The  judgment-debtor,  Bhugoo  Lall,  objected 
that  the  application  was  barred  by  limitation.  The  Court  of  first  instance 
overruled  the  objection,  holding,  upon  the  authority  of  the  cases  of  Pyaroo 
Tuhovildarinee  v.  Nazir  Hossein  (1),  Paras  Ram  v.  Gardner  (2),  Issuree 
Dassee  v.  Abdul  Khalak  (3),  that  the  present  application  was  not  altogether  a 
fresh  application  for  execution,  but  one  in  continuation  of  the  previous 
application  of  the  llth  June  1883,  and  having  been  made  within  three 
years  from  the  22nd  July  1887,  the  date  on  which  the  High  Court  decree 
was  passed,  it  was  in  time  under  art.  178,  sch.  ii  of  the  Limitation  Act, 
1877. 

On  appeal  the  lower  appellate  Court  allowed  the  objection  and  revers- 
ed the  order  of  the  Court  of  first  instance  on  the  ground  that  at  no  time 
was  there  any  bar  to  the  decree-holders  proceeding  against  the  one-third 
share  of  the  property,  and  that  they  were  not  entitled  to  claim  a  fresh 
period  of  limitation,  under  art.  178  of  the  Limitation  Act,  from  the  29th 
March  1886. 

The  decree-holders  appealed  to  the  High  Court. 

Baboo  Saligvam  Singh,  for  the  appellants. 

[270]   Baboo  Lai  Mohun  Das,  for  the  respondent. 

The  judgment  of  the  High  Court  (BANERJEE  and  RAMPINI,  JJ.,  was 
(after  stating  the  facts)  as  follows  : — 

JUDGMENT. 

It  is  now  contended  in  second  appeal  :  (1)  that  the  application  of  the 
15th  August  1888  ought  to  be  regarded  as  a  continuation  of  the  application 
filed  on  the  llth  June  1883  ;  and  (2)  that  the  suit  instituted  by  the  decree- 
holder  on  the  22nd  March  1884,  and  the  appeal  presented  to  the  High 
Court,  ought  to  be  regarded  as  being  in  the  nature  of  applications  to  take 
some  step  in  aid  of  the  execution  of  the  decree ;  and  that  the  decree-holders 
ought  to  be  allowed  to  reckon  their  time  either  from  the  22nd  July  1887, 
or  from  the  29th  March  1886.  In  support  of  the  first  of  these  conten- 
tions several  cases  have  been  cited,  amongst  which  we  may  mention 
Pyaroo  Tuhovildarinee  v.  Nazir  Hossein  (1),  Issuree  Dassee  v.  Abdul 
Khalak  (3),  Chundra  Prodhan  v.  Gopi  Morun  Saha  (4),  and  Paras  Ram  v. 
Gardner  (2). 

We  have  heard  the  learned  Vakil  for  the  appellant  at  some  length  on 
the  point,  and  we  think  that  all  that  it  was  possible  to  urge  in  furtherance 
of  the  appeal  has  been  urged  before  us  ;  but  we  are  unable  to  give  effect 
to  his  contention.  The  cases  cited  are  all  distinguishable  from  the  present 
in  this  respect,  namely,  that  in  those  cases  the  execution-proceedings 
were  either  interrupted  by  an  intermediate  order,  which  was  afterwards 
set  aside,  or  were  rendered  infructuous  so  as  to  make  a  fresh  appli- 
cation necessary,  as  was  the  case  in  Issuree  Dassee  v.  Abdul  Khalak  (3) 
and  in  these  cases  the  second  application  could  not  have  been  made  for 
a  time  by  reason  of  the  state  of  things  that  intervened,  though  in  not 
making  the  second  application  earlier,  no  blame  attached  to  the  decree- 
holder.  That  this  was  the  reason  for  the  rule  laid  down  in  those  cases 
will  appear  from  the  observations  of  Markby,  J.,  in  the  case  of  Pyaroo 
Tuhovildarinee  v.  Nazir  Hossein  (1).  In  that  case  the  learned  Judge 
observes  :  "  Whatever  may  be  the  form  of  the  last  application,  dated 


(1)  23  W.  R.  183. 


(2)  1  A.  355. 


(3)  4  C.  415. 


(4)  14  C.  385. 
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the   5th   December   1873,   in    substance   it   was   an    application    to    the        1889 
Court   for   the   continuation    of   the    former     proceedings   on    the    [2711      AUG-  5- 

ground    that   the  bar  that  was  set  up  by  reason  of  the  adverse  order  under       A 

s.  246  had  bsen  removed  by  the  decision  in  the  subsequent   regular  suit."      APPEL- 
And  in  the  case  of  Paras  Ram  v.   Gardner  (1),  Stuart,  C.J.,  observes  :  "  The       iATE 
interruption  to  the  execution  of  his  decree  was  not  occasioned  by  any    fault       ^IVIL- 
or  laches  of  his  own,  but  was  caused  by  the  illegal  intervention  of  Dabi  Das.     17  c~268 
Paras  Ram's  Procedure,  therefore,  under  his  decree,  must  be  held  to  have 
been   legally   continuous,    and  he  may  proceed  to  its  execution."  Now,  it  is 
clear  that  in  the  present    case    those   considerations   have    no   application. 
It   is   clear   that   the   decree-holders   could,    notwithstanding  the  order  in 
the  claim  case,  have  prosecuted  their  application  for  execution    against   the 
one-third    share    which    was    not  released  then    quite  as    well  as  they  can 
do  so  now.     Their  present  application  is  for  the  sale  of  that  third  share   of 
the    property  ;    there    was    no  bar   then    to   their  enforcing  the  execution 
of  the  decree,  and  there  has  been  no  subsequent  removal  of  that  bar.     The 
reason  of  the  decisions  not  applying  to  the  present  case,  they  cannot  afford 
any  ground  for  holding  that  the  present  application  is  a  continuation  of  the 
application  of  the  llth  June  1883. 

Then,  as  regards  the  second  ground,  no  doubt  the  case  cited  in  the 
argument,  Akbar  Gazee  v.  Bibee  Nufeezun  (2),  lends  some  support  to  it, 
but  that  was  a  case  under  the  old  Limitation  Law  (Act  XIV  of  1859), 
the  language  of  which  was  very  different  from  that  of  the  present  law. 
Clause  4,  art.  179  of  the  second  schedule  of  the  Limitation  Act 
provides,  that  the  three  years  may  be  reckoned  from  the  date  of  apply- 
ing,  in  accordance  with  law,  to  the  proper  Court  for  execution,  or  to 
take  some  steps  in  aid  of  execution  of  any  decree  or  order,"  &c.  Now, 
seeing  that  the  Limitation  Act  XV  of  1877  draws  a  clear  distinction 
between  suits  and  applications,  it  would  be  difficult  to  construe  these 
words  to  include  a  suit  for  setting  aside  an  order  in  a  claim  case.  "  Pro- 
per Court,"  again,  as  defined  by  Explanation  II  of  that  article,  means  the 
Court  whose  duty  it  is  (whether  under  s.  226  or  s.  227  of  the  Code  of 
Civil  Procedure  or  otherwise)  to  execute  the  decree  or  order."  Therefore, 
evidently  the  provision  of  law  just  referred  to  contemplates  an  application 
made  in  the  course  [272]  °f  execution  to  the  Court  whose  duty  it  was  to 
execute  the  decree,  and  cannot  be  taken  to  include  a  suit  to  have  an  order 
in  a  claim  case  set  aside. 

We  therefore  think  that  the  lower  appellate  Court  was  right,  and 
that  this  appeal  must  be  dismissed  with  costs. 

c.  D.  P.  Appeal  dismissed. 


(1)  1  A.  355.  (2)  8  W.R.99. 
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Before  Sir  W.  Comer  Petheram,  Kt.,    Chief  Justice  and 
Mr.  Justice  Ghose. 


KRISHA   KINKUR  ROY  and  ANOTHER,  ADMINISTRATORS  TO  THE 

ESTATE  OF  THE  LATE  HuRRO  CHUNDER  ROY  (Plaintiffs)  V. 

PANCHURAM  MUNDUL  AND  ANOTHER  (Defendants)* 
[21st  August,  1889.] 

Succession  Act  (X  of  1865).  s.  187— Hindu  Wills  Act  (XXI  of  1870),  s.  2— Probate  and 
Administration  Act  (V  of  1881),  chaps.  II  to  XII — Probate  or  administration  to 
wills  of  Hindus  executed  before  1st  September  1870— Limitation  Act,  1877,  art. 
140 — Adverse  possession. 

Section  187  of  the  Succession  Act,  which  by  s.  2  of  the  Hindu  Wills  Act,  was 
made  applicable  to  wills  executed  subsequent  to  the  1st  September  1870,  has  not 
been  incorporated  in  Act  V  of  1881  ;  and  although  it  is  competent  to  a  Court  to 
grant  probate  or  letters  of  administration  in. respect  of  wills  antecedent  to  the  1st 
September  1870,  still  it  is  not  obligatory  upon  executors  or  persons  claiming 
probate  or  administration  to  obtain  such  probate  or  letters  of  administration 
before  they  can  establish  their  right  in  respect  to  any  property  subject  to  such 
wills. 
[F.,  18  A.  260  (262)  =  (1896)  A.W.N.  44  ;  2  N.L.R.  123  (125)  ;  2  O.C.  33.] 

THE  facts  of  this  case  were  as  follows  : — One  Hurro  Chounder  Roy, 
who  was  originally  the  owner  of  the  properties  which  are  the  subject- 
matter  or  this  suit,  executed  a  will  on  the  16th  Magh  1273  (February  1867), 
by  which  he  bequeathed  his  estate  to  his  grandsons,  being  the  sons  of  his 
two  sons,  Kissory  Mohun  and  Rai  Mohun  ;  the  sons  of  Kissory  Mohun 
getting  among  themselves  an  eight-annas  share,  and  the  sons  of  Rai 
Mohun  getting  the  other  eight  annas.  It  was  provided  in  this  will  that, 
until  the  grandsons  attained  the  age  of  thirty,  the  properties  bequeathed 
should  remain  under  the  management  of  his  wife,  and,  on  her  death,  of 
certain  other  persons  mentioned  therein  ;  and  that  during  his  time  the 
legatee  should  be  maintained  out  of  the  proceeds,  and  that  they  should  be 
entitled  to  any  surplus  that  might  remain  after  their  necessary  expenses. 

[273]  The  will,  as  its  contents  clearly  indicated,  had  the  object  of 
disinheriting  his  two  sons,  Kissory  Mohun  and  Rai  Mohun.  Hurro  Mohun 
the  testator,  died  many  years  ago  (not  less  than  fifteen  years)  before  the 
institution  of  this  suit,  and,  upon  his  death,  the  properties  bequeathed  by 
the  will  were  not  taken  possession  of  either  by  his  wife  or  by  any  other 
persons  named  in  it,  on  behalf  of  his  grandsons  who  were  then  minors, 
but  by  his  two  sons,  as  if  they  were  properties  which  had  devolved  on 
them  by  right  of  inheritance;  and  they  continued  to  be  in  such  possession 
until  April  1887,  i.e.,  within  a  month  before  this  suit,  when  the  plaintiffs, 
who  are  the  sons  of  Krisna  Mohun,  obtained  possession  by  virtue  of 
letters  of  administration  granted  to  them  under  the  will  of  Hurro  Mohun. 
In  July  1881,  when  Rai  Mohun  (defendant  No.  2)  was  in  possession,  he 
executed  a  mortgage  bond  in  favour  of  defendant  No.  1,  hypothecating, 
as  security,  an  eight  annas  share  of  the  properties  in  suit,  describing 
the  same  as  his  own  eight  annas  share ;  and  upon  the  mortgage  bond 
the  defendant  No.  1  subsequently  obtained  a  decree,  and,  in  execution 

*  Appeal  from  Original  Decree  No.  58  of  1888,  against  the  decree  of  Baboo  Nobin 
Chunder  Ganguly,  Subordinate  Judge  of  Moorshedabad,  dated  the  30th  of  November, 
1887, 
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thereof,  applied  for  the  sale  of  the  properties  mortgaged  ;  whereupon  the 
plaintiffs  intervened,  but  their  intervention  was  disallowed  ;  they  then 
brought  this  suit  to  have  their  right  declared  in  the  properties  in  question 
under  the  letters  of  administration  granted  to  them,  and  for  the  further 
declaration  that  the  said  properties  were  not  liable  to  be  sold  in  execu- 
tion of  the  decree  obtained  by  the  defendant  No.  1. 

The  Subordinate  Judge  dismissed  the  suit,  upon  the  ground  that  the 
plaintiffs  had  lost  their  right  by  adverse  possession  on  the  part  of  the 
defendant  No.  2  for  more  than  twelve  years.  He  was  of  opinion  that  the 
grandsons  acquired  a  vested  interest  in  the  properties  under  the  will  of 
Hurro  Mohun,  and  when  neither  the  executor  mentioned  in  the  will,  nor 
the  grandsons,  took  possession  upon  the  death  of  Hurro  Mohun,  as  they 
ought  to  have  done,  the  possession  of  Kishore  Mohun  and  Rai  Mohun  was 
adverse  ;  and  that  the  grandsons  not  having  sued  within  three  years  after 
their  arrival  at  majority,  their  rights  had  been  extinguished. 

The  plaintiffs  appealed  to  the  High  Court,  not,  however,  impeaching 
the  facts  as  found  by  the  Subordinate  Judge. 

[274]  Baboo  Rashbehavi  Ghose,  Baboo  Sharoda  Prosunno  Roy,  Baboo 
Saligram  Singh,  and  Baboo  Uma  Kali  Mookerjee,  for  the  appellants. 

Baboo  Srinath  Dass,  Baboo  Bhagabati  Churn  Ghose,  and  Baboo 
Jogendra  Nath  Base,  for  the  respondents. 

Baboo  Rashbehari  Ghose  contended  that,  under  s.  187  of  the  Succes- 
sion Act,  no  right  to  sue  could  accrue  until  letters  of  administration  had 
been  taken  out,  and  that  such  letters  having  been  obtained  within  twelve 
years  of  suit,  the  plaintiff  was  entitled  to  the  declaration  asked  for  by 
him.  Further  that,  until  letters  of  administration  were  obtained,  there 
was  no  one  capable  of  suing ;  also  that  the  letters  of  administration  must 
be  taken  to  have  had  a  retrospective  effect,  as  though  they  had  been 
granted  at  the  time  of  the  death  of  Hurro  Mohun  ;  and  further,  that,  as 
the  plaintiffs  were  not  entitled  to  possession  under  the  will  until  they 
attained  the  age  of  thirty,  they  were  entitled  to  sue  when  the  estate  should 
fall  into  possession  in  accordance  with  art.  140  of  the  Limitation  Act. 

Baboo  Srinath  Dass,  for  the  respondents,  contended  that  it  was  not 
(obligatory  in  this  case  to  have  obtained  letters  of  administration  at  all, 
and  that  the  executors  could  have  sued  at  any  time  to  obtain  possession  ; 
and  neither  they  nor  the  grandsons  having  done  so  within  the  time 
allowed,  the  present  suit  was  barred. 

The  judgment  of  the  Court  (PETHERAM,  C.J.,  and  GHOSE,  J.)  was 
omitting  the  facts)  as  follows  : — 

JUDGMENT. 

The  judgment  of  the  Subordinate  Judge,  so  far  as  the  facts  found  by 
him  are  concerned,  is  not  impeached  before  us.  But  what  was  contended 
for  the  appellants  was  that,  in  so  much  as,  under  s.  179  of  the  Suc- 
cession Act,  the  plaintiff  is  the  legal  representative  of  Hurro  Mohun, 
and  all  the  property  left  by  him  has  vested  in  him,  and  because,  under 
s.  187  of  the  Succession  Act,  he  was  not  competent  to  establish  his  right 
in  a  Court  until  letters  of  administration  were  obtained,  and  that  such 
letters  have  been  obtained  within  twelve  years  before  suit,  the  plaint- 
iffs were  entitled  to  have  the  declaration  asked  for.  It  was  also 
argued  that  the  letters  of  administration  granted  to  the  plaintiffs  should 
be  taken  to  have  a  retrospective  effect,  as  [275]  if  they  were  granted 
at  the  time  of  the  death  of  Hurro  Mohun,  and  that,  therefore,  he  was 
entitled  to  claim  the  properties  in  question  notwithstanding  unlawful 
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1889        possession  of  the    sons  of  Hurro  Mohun  for   more  than    twelve    years.     It 
AUG.  21.      was  further  contended  that,  regard   being  had  to  the    provisions  in  the  will 
"        that  the  grandsons    should    not  get    possession    until  their    arrival  at    the 
EL~     age  of  thirty,  and  also  to  the   provisions  of  art.   140  of  the  Limitation  Act, 
^A  the   plaintiffs  were    within  time.     It  will    be  observed,  in    the  first    place, 

"IV""  that  the  will  of  Hurro  Mohun  bears  date  the  16th  Magh  1273  (February 
17  C.  272.  1867),  that  is  to  say,  before  the  passing  of  the  Hindu  Wills  Act  (XXI  of 
1870),  by  which  certain  portions  of  the  Indian  Succession  Act  were  made 
applicable  to  all  wills  and  codicils  made  by  any  Hindu,  Jain,  &c.,  on  or 
after  the  first  day  of  September  1870  ;  subsequently,  however,  by  the  Pro- 
bate Act  (V  of  1881),  it  was  provided  that  Chapters  II  to  XIII  of  the  Act 
which  contain  provisions  similar  to  those  in  the  Succession  Act,  which, 
by  the  Hindu  Wills  Act,  were  made  applicable  to  Hindus,  &c.,  should 
apply  to  the  case  of  every  Hindu,  Mahomedan,  &c.,  dying  before,  on,  or  after 
the  first  day  of  April  1881  :  so  that,  as  it  has  been  held  by  a  Division 
Bench  of  this  Court  (Norris  and  Ghose,  JJ.),  in  Krishna  Kinkur  Roy  v. 
Rat  Mohun  Roy  (1)  an  application  may  be  made,  and  probate  or  letters  of 
administration  granted  in  respect  of  wills  executed  before  the  first  day  of 
September  1870.  But  then  s.  187  of  the  Succession  Act,  which,  by  s.  2 
of  the  Hindu  Wills  Act,  was  made  applicable  to  wills  subsequent  to  the 
1st  September  1870,  has  not  been  incorporated  in  the  Probate  Act,  and  it 
follows  from  this,  that  although  it  is  fully  competent  to  a  Court  to  grant 
probate  or  letters  of  administration  in  respect  of  wills  antecedent  to  the 
1st  September  1870,  still  it  is  not  obligatory  upon  executors  or  persons 
claiming  letters  of  administration  to  obtain  such  probate  or  letters  of 
administration  before  they  can  establish  their  right  in  respect  to  any 
property  of  the  deceased  in  a  Court  of  Justice.  In  regard,  therefore,  to 
the  will  of  Hurro  Mohun,  there  was  nothing  to  prevent  the  executors 
named  therein  to  sue  to  recover  possession  from  the  hands  of  the  sons  of 
Hurro  Mohun  ;  and  there  was  nothing  also  to  prevent  the  grandsons  from 
bringing  a  suit  for  the  same  purpose  upon  their  arrival  at  majority. 

[276]  It  was  pressed  upon  us  that,  until  letters  of  administration  were 
granted  to  the  plaintiff,  there  was  no  person  in  existence  capable  of  suing, 
and  therefore  no  cause  of  action  could  exist  before  such  administration 
was  granted.  But  it  is  quite  clear  that  under  the  will  of  Hurro  Mohun, 
which  was  executed  before  the  Hindu  Wills  Act,  the  estate  was  vested 
in  the  grandsons  ;  and  that  it  was  quite  competent  to  the  executor  and 
the  grandsons  to  bring  a  suit  without  any  probate  or  letters  of  adminis- 
tration. The  cause  of  action  arose  when  the  sons  of  Hurro  Mohun  took 
unlawful  possession;  and  the  executors  were  to  bound  to  have  sued  within 
the  statutory  period  from  the  date  of  the  said  cause  of  action.  As  to  the 
point  raised  with  reference  to  the  provisions  in  the  will,  that  the  grandsons 
were  not  to  get  possession  until  their  arrival  at  the  age  of  thirty,  it 
appears  to  us  that  it  is  equally  untenable. 

The  estate  fell  into  possession  within  the  meaning  of  art.  140  of 
the  Limitation  Act,  when  Hurro  Mohun  died.  Under  the  terms  of  the 
will  the  estate  vested  in  the  grandsons  with  this  qualification,  that  so  long 
as  they  did  not  attain  the  age  of  thirty,  their  manager  (for  the  persons 
named  in  the  will  were  nothing  more  than  managers)  was  to  hold  it  for 
them  and  for  their  benefit.  It  was  incumbent  upon  those  managers  to 
have  taken  possession  on  behalf  of  the  grandsons  ;  and  if  they  did  not  do 
so,  and  allowed  somebody  else  to  remain  in  adverse  possession  for  more 

(l)  H  C.  37. 
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than  twelve  years,  the  right  of  the  grandsons  must  be  taken  to   have  been        1889 
extinguished.  AUG.  21, 

But,  apart  from  these  considerations,   it  seems   to  us  to  be  clear  that     APPEL- 
the   suit   must  fail.     Under  the  terms  of  ths  will,  an  eight  annas   share  of       T 
the  property  devolved  upon   the  plaintiffs,  and  the  other  eight  annas   upon      Civil 

the   sons  of  Rai    Mohun.     The   share   of   the    property  mortgaged  to  the         " 

defendant    No.  1  is   evidently  not  the  plaintiffs'   eight  annas    share  but  the     17  c  272. 
other   eight  annas    which  devolved  upon  the  sons    of    Rai  Mohun(    and  the 
latter   dealt  with  it  as   his   own,  viz.,  eight   annas.     It   follows,  therefore, 
that  the  plantiiffs   are  in    no  way  affected  by   this    mortgage,  and  indeed 
they  have  no  cause  of  action. 

The  result   therefore,   is  that  this  appeal  will  be   dismissed  with  costs. 

T.  A.  P.  Appeal  dismissed. 


17  C.  277. 
[277]  APPELLATE  CIVIL. 

Before  Sir  W.    Comer  Pet  her  am,  Kt.,  Chief  Justice,  and 
Mr.  Justice  N  orris. 


DBOKI  SINGH  AND  ANOTHER  (Opposite  parties]  v.  SEOGOBIND 
SAHOO    AND    OTHERS  (Petitioners).*       [19th  November,  1889.] 

Bengal  Tenancy  Act  (VIII  of  1885),  s.  158 — Standard  measure  of  the  district — Evi- 
dence taken  by  an  Ameen  under  s.  158  of  the  Bengal  Tenancy  Act. 

Under  a  proceeding  under  s.  158  of  the  Bengal  Tenancy  Act  in  which  an 
enquiry  was  directed,  amongst  other  things  as  to  the  boundaries  of  certain  plots 
held  by  certain  ryots,  the  Ameen  took  evidence  as  to  the  standard  measure  of 
the  district,  and,  the  Court  decided  the  case  on  their  evidence  :  Held,  that,  in 
determining  tbe  boundaries,  the  question  as  to  what  was  the  standard  measure 
of  the  district  arose,  and  that  the  evidence  was  rightly  received  and  acted  upon, 

THIS  was  an  appeal  by  certain  ryots  against  an  order  made  under 
s.  158  of  the  Bengal  Tenancy  Act. 

The  respondents,  who  were  landlords  of  the  appellants,  had,  in 
August  1887,  obtained  decrees  for  rent  against  their  tenants  which  estab- 
lished the  rent  and  the  quantity  of  land  held  by  the  latter.  Subsequently 
to  these  decrees,  the  landlords  applied  to  the  Munsif  of  Sitamarhi, 
under  s.  158  of  the  Bengal  Tenancy  Act,  asking  that  the  following  parti- 
culars might  be  ascertained,  viz.: — 

(1)  The  quantity  and  boundaries  of  the  land  held  by  the  ryots. 

(2)  The  present  rent  payable. 

(3)  The  class  to  which  the  tenants  belonged. 

(4)  Whether  the  rents  were  liable  to  enhancement. 

The  Munsif  thereupon  appointed  a  Commissioner  or  Ameen  for  the 
purpose  of  holding  these  enquiries.  On  making  these  enquiries  the  Ameen 
found  that  the  real  dispute  was  a  question  of  the  boundaries  of  the  hold- 
ings  :  the  tenants  claiming  to  hold  a  certain  number  of  plots,  whilst  the 
landlords  contended  that  they  did  not  hold  the  number  of  plots  claimed ;  and 
that  there  was  further  question  as  to  the  standard  of  measurement  made 
use  of  in  the  district  :  the  ryots  contending  that  it  was  one  of  7J  cubits, 
whilst  [278]  the  landlords  contended  that  it  was  one  of  6f  cubits.  The 

*  Appeal  from  order  No.  183  of  1889,  against  the  order  of  A.C.  Brett,  Esq.,  Judge 
of  Tir hoot,  dated  the  4th  of  April  1889,  reversing  the  order  of  Baboo  Promotho  Nath 
Cbatterjc e,  Munsif  of  Sitamarhi,  dated  the  10th  of  May  1888. 
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Ameen  proceeded  to  take  evidence  under  Chap.  XXV  of  the  Code  of  Civil 
Procedure,  and  received  evidence  as  to  the  length  of  the  standard  pole  of  the 
district  ;  and  accepted,  as  conclusive  proof  of  the  standard  of  measurement, 
a  copy  of  an  extract  of  the  Settlement  Register  of  1847  put  in  by  the  ryots, 
in  which  was  written  the  following  memorandum  :  "  Let  it  be  known  that 
the  measurements  in  this  pergunnah  have  been  made  with  a  rod  of  7^ 
cubits."  The  landlords,  however,  produced  a  copy  of  some  adjoining  Govern- 
ment measurements  of  about  the  same  period  which  were  conducted  with  a 
rod  of  6f  cubits,  and  gave  direct  oral  evidence  of  this  being  the  standard 
measure  made  use  of  in  the  district.  The  Ameen  reported  in  favour  of  the 
larger  measurement,  and  found  that  the  lands  claimed  by  the  ryots  were 
within  their  boundaries.  On  the  case  coming  up  before  the  Munsif,  he 
found  that  the  standard  of  measurement  of  the  district  was  1\  cubits, 
and,  on  this  basis,  came  to  a  rinding  as  to  the  holdings  of  the  different 
ryots  referred  to  in  the  petition. 

Against  these  findings  the  landlords  appealed  to  the  District  Judge, 
who  reversed  the  decision  of  the  Munsif  on  the  point  of  the  standard 
measure,  and  otherwise  varied  the  order  passed  by  him. 

The  ryots  appealed  to  the  High  Court  on,  amongst  others,  the  ground 
that,  under  the  provisions  of  s.  158  of  the  Bengal  Tenancy  Act,  the  Court 
had  no  power  to  determine  the  question  of  standard  measurement,  and 
that  the  Ameen  had  no  power  to  take  evidence  on  the  point  in  such  a 
proceeding  as  that  before  the  Court. 

Baboo  Uma  Kali  Mookfrjee,  for  the  appellants. 

Baboo  Akhoy  Kumar  Banerjee,  for  the  respondents. 

JUDGMENT. 

The  judgment  of  the  Court  (PETHERAM,  C.  J.,  and  NORRIS,  J.)  was 
delivered  by 

PETHERAM,  C.J. — This  is  an  appeal  from  an  order  of  the  District 
Judge  of  Mozufferpore,  reversing  an  order  of  the  Munsif  with  reference 
to  the  measurement  of  some  land  under  s.  158  of  the  Bengal  Tenancy 
Act  and  this  is  an  appeal  by  the  ryots. 

[279]  The  proceedings  in  this  case  were  initiated  by  the  landlords 
under  that  section  for  the  purpose  of  having  the  situation,  quantity  and 
boundaries  of  the  land  held  by  certain  ryots  ascertained  and  determined, 
and  these  proceedings  were  initiated  in  the  Court  of  the  Munsif.  The 
Munsif  was  of  opinion  that 'it  was  necessary  that  a  local  enquiry  should 
take  place,  and  accordingly,  under  the  powers  of  sub-s.  2  of  that  section, 
which  embodied  Chap.  XXV  of  the  Code  of  Civil  Procedure,  an  Ameen 
was  appointed  for  the  purpose  of  holding  such  an  enquiry. 

The  Ameen  went  to  the  spot,  and  he  found  when  he  arrived  there 
that  the  real  dispute  was  a  question  of  the  boundaries  of  the  tenants' 
holding.  The  tenants  claimed  to  hold  a  certain  number  of  plots  as  their 
holding ;  the  landlords  said  they  did  not  hold  all  those  plots,  but  a  smaller 
number  of  plots  ;  and  that  being  so,  it  is  apparent  that  the  question  was, 
whether  the  true  holding  of  the  tenants  was  included  within  the  larger 
boundaries  alleged  by  them,  which  included  the  whole  of  the  plots,  or 
within  the  smaller  boundaries  alleged  by  the  landlords,  which  included  the 
smaller  number  of  plots. 

There  was  apparently  no  dispute  as  to  the  number  of  bighas  which 
the  tenants  held,  and  that  was  so,  because  there  had  been  prior  litigation 
between  the  parties,  and  in  that  litigation  these  tenants  had  been  found 
to  be  entitled  to  a  certain  number  of  bighas,  and  consequently  what  the 
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parties  had  to  do  was  to  get  these  given  number  of  bighas  included  in  the 
area  which  was  claimed  to  be  the  area  of  the  tenancy. 

The  tenants  said  that  a  bigha  in  this  part  of  the  country  is  larger 
than  a  bigha  in  any  other  part  of  the  country,  and  therefore  includes 
more  land  than  the  landlords  say  they  are  entitled  to. 

The  landlords,  on  the  other  hand,  said,  it  is  the  ordinary  bigha,  and 
if  you  measure  within  the  boundaries,  we  allege  you  will  find  the  number 
of  bighas,  which  you  are  entitled  to,  and  which  you  say  you  are  entitled 
to  ;  and  that  was  the  real  dispute  between  the  parties. 

The  Ameen  then  proceeded  to  take  evidence  under  Chap.  XXV  of  the 
Code,  and,  among  other  evidence,  he  took  evidence  bearing  on  the  question 
of  what  was  the  customary  bigha  in  that  part  [280]  °f  the  country ; 
and  the  real  ground  of  this  appeal,  and,  in  fact,  the  only  ground  of  the 
appeal,  is  that,  under  the  provisions  of  s.  158  of  the  Bengal  Tenancy  Act, 
neither  the  Munsif  nor  the  Judge  had  any  power  to  determine  that  ques- 
tion, and  consequently  the  Ameen  had  no  power  to  take  evidence  on  that 
question,  because  that  question  did  not  arise  in  that  form  of  proceeding. 
As  it  seems  to  me,  to  hold  that  this  question  did  not  arise  under  these 
circumstances,  is  to  hold  that  s.  158  of  the  Bengal  Tenancy  Act  has  no 
operation,  because  it  is  clear  that  where  the  question  is  a  question  of 
boundary,  and  where  the  question  of  boundary  depends  to  a  great  extent 
upon  a  known  or  admitted  area,  the  whole  question  must  depend  upon 
what  is  the  customary  bigha  which  is  included  or  which  represents  that 
area,  and  therefore  the  contention  seems  to  me  to  make  this  section 
absolutely  inoperative;  for  whatever  the  question  \ is,  whether  it  is  a 
question  of  quantity  or  a  question  of  boundary,  or  whatever  it  is,  it 
is  enough  for  the  parties  objecting  to  say  at  the  beginning  of  the 
enquiry,  <  we  say  that  a  bigha  in  this  part  of  the  country  is  not 
what  you  say  it  is/  and  thereupon  the  enquiry  must  come  to  an  end,  be- 
cause, according  to  this  argument,  this  question,  however  material  it  may 
be,  and  however  much  it  may  have  been  the  object  of  s.  158  that  it  should 
be  enquired  into,  does  not  arise  and  ought  not  to  be  enquired  into  ;  and 
that,  if  it  cannot  be  decided  in  this  enquiry,  it  cannot  be  decided  in  any 
other.  That  is  to  reduce  the  question  to  a  kind  of  absurdity,  because  it 
cannot  be  that  the  Legislature  made  an  enactment  of  this  kind  leaving 
out  one  of  the  powers  which  was  absolutely  essential  to  the  carrying  of 
it  out. 

Under  these  circumstances,  it  seems  to  me  that  the  Ameen  was  right 
in  taking  this  evidence,  and  that  the  Munsif  and  the  District  Judge  were 
right  in  taking  that  evidence  into  consideration. 

The  only  other  question  is  a  question  of  fact,  and  the  argument  is, 
that  the  conclusion  at  which  the  Judge  has  arrived  on  the  subject  is  wrong, 
because  his  reasoning  is  illogical.  But  when  you  come  to  ascertain  what 
the  real  question  is,  it  seems  to  me  that  his  reasoning  is  highly  logical  ; 
because,  when  you  once  get  at  the  fact  that  the  true  question  was  not  a 
question  of  area  but  a  question  of  boundary,  then  it  is  obvious  that  the 
question  [281]  depends  to  a  great  extent  upon  the  reasoning  which  the 
learned  Judge  has  used  in  this  case. 

In  my  opinion  then  this  evidence  was  properly  taken,  and  there  is  no 
ground  for  supposing  that  the  conclusion  at  which  the  Judge  arrived,  upon 
a  consideration  of  that  evidence,  was  wrong,  and  I  think  that  this  appeal 
must  be  dismissed  with  costs. 


1889 

Nov.  19. 

APPEL- 
LATE 
CIVIL. 

17  C.  277. 


T.  A.  P. 


Appeal  dismissed. 
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Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Gordon. 


JAGAT  KISHORE  ACHARJEA  CHOWDHRY  (Judgment-debtor)  v.  DINA 

NATH  CHUCKERBUTTY  CHOWDHRY  AND  OTHERS  (Decree-holders).* 

[26th  August,  1889.] 

Court  Fees  Act  (Act  VII  of  1870),  5.  20,  cl.  1 — Rules  under  that  section  framed  by 
the  High  Court  in  1878 — Process — Commission  issued  to  Ameen  to  fix  tnesne 
profits— Evidence— Civil  Procedure  Code  (Act  XIV  of  1882),  s.  393. 

A  commission  issued  to  an  Ameen  to  hold  a  local  investigation  for  the  purpose 
of  ascertaining  the  amount  of  tnesne  profits,  is  not  &  process  within  the  meaning 
of  cl.  1  of  s.  20  of  the  Court  Fees  Act ;  and  art.  3,  Part  II  of  the  rules,  pro- 
mulgated in  1878,  framed  under  that  section,  is  therefore  ultra  vires,  and  cannot 
be  enforced. 

IN  the  execution-proceedings  of  a  certain  suit  in  which  the  plaintiffs 
had  obtained  a  decree,  the  Court  deputed  an  Ameen  to  hold  a  local  investi- 
gation for  the  purpose  of  ascertaining  the  amount  of  mesne  profits  payable 
to  the  decree-holders  by  the  judgment-debtor,  at  the  same  time  directing 
the  Ameen  to  make  his  report  to  the  Court.  In  accordance  with  this  order 
a  local  investigation  was  duly  held,  and  in  the  report  made  by  the  Ameen 
mesne  profits  were  assessed  at  Rs.  3,496.  This  report  was  filed  in  Court 
without  objection  being  made  thereto  by  either  party.  At  a  subsequent 
stage  of  the  proceedings,  the  Court  directed  the  decree-holders  to  pay  into 
Court  a  further  Court-fee,  amounting  to  Rs.  102,  as  the  fee  of  the  Ameen. 
The  decree-holders  failed  to  make  such  payment,  and  the  Subordinate 
Judge  thereupon  refused  to  allow  the  decree-holders  to  make  use  of 
the  Ameen's  report  as  evidence,  relying  on  [282]  a  note  appended  to 
art.  3,  (t)  Part  II  of  the  rules  relating  to  the  service  and  execution  of 
processes  framed  under  cl.  1,  s.  20,  of  Act  VII  of  1870,  as  amended  by 
the  Acts  of  1870,  1876,  1881,  1884,  and  1889,  and  himself  proceeded 
to  determine  the  amount  of  mesne  profits  on  other  evidence,  which  con- 
sisted of  copies  of  road-cess  papers  filed  in  the  Collectorate  by  the  father 
of  the  judgment-debtor,  and  found  on  the  basis  of  these  papers  that  the 
amount  of  mesne  profits  payable  by  the  judgment-debtor  was  Rs.  7,417-8. 

The  judgment-debtor  appealed  against  this  order. 

Mr.  Evans  (with  him  Baboo  Rash  Behary  Ghose  and  Baboo  Grish 
Chunder  Chowdhry],  for  the  appellant,  contended  that  the  Ameen's  report 

*  Appeal  from  Order  No.  32  of  1889,  against  the  order  of  Baboo  Krishna   Chunder 
Chatter jee, Subordinate  Judge  of  Dacca,  dated  the  10th  of  November  1888. 

t  Article  3. — Every  commission  to  make  a  local  investigation,  or  to   take   evidence, 
or  for  any  other  purpose  :— 

(a)  In  respect  of  the  commission  ...  ...  ...     Rs.  200 

(6)  In  respect  of  the  remuneration  of  the  Commissioner,  i.e., 
person  who  is  to  execute  the  commission  if  such  person  be  an 
officer  of  Government  specially  appointed  for  the  purpose,  per 

diem    ...  ...  ...  ...  ...  300 

[Note. — A  sum  sufficient  to  cover  the  daily  fee  (6)  for  such  period  as  may  be  fixed 
by  the  Court  for  the  purpose  of  executing  the  commission,  must  be  paid  in  addition  to 
the  fee  («)  at  the  time  when  the  commission  is  issued  :  and  if  the  commission  is  not 
completely  executed  within  the  period  so  fixed,  a  further  sum  sufficient  to  cover  the 
daily  fee  (b)  for  the  excess  period  extending  from  the  end  of  that  fixed  period  up  to,  and 
inclusive  of,  the  date  of  the  complete  execution  of  the  commission,  must  be  .paid  before 
the  Commissioner's  report  or  other  return  to  the  commission  is  used. 

726 


YIII-]  J-    K-    ACHARJEA   CHOVVDHRY   V.    D.    N.    C.    CHOWDHRY       17  QaL  284 

should    not   have    been  excluded,  as  the  Judge  was  bound  under  s.  393  of        1889 
the  Code  of  Civil  Procedure,  to  use   this   report   as   evidence    in    the   suit,     AUG.  26. 
and    that    no   rules    made    under    the   Court  Fees  Act  could  override  that 
provision.  APPEL- 

Mr.  Woodvoffe,  Baboo  Ainarendva  NatJi  Chatter  jee,  and  Baboo    Dwarka-      ,VATE 
nath  Chuhravarty  for  the  respondents.  CIVIL. 

The    judgment   of   the   Court  (PETHERAM,  C.  J.,  and  GORDON,  J.)  WHS    i7c~281 
as  follows : — 

JUDGMENT. 

This  is  an  appeal  by  a  judgment-debtor  against  an  order  passed  by 
the  Subordinate  Judge  of  Da  cca  directing  him  to  pay  to  the  decree-holders 
the  sum  of  Rs.  7,417-8  as  mesne  profits. 

[283]  It  appears  that  a  commission  was  issued  by  the  Court  under 
the  provisions  of  the  Civil  Procedure  Code  to  the  Civil  Court  Ameen, 
directing  him  to  hold  a  local  investigation  for  the  purpose  of  ascertaining 
the  amount  of  mesne  profits  payable  by  the  judgment-debtor,  and  to 
report  thereon  to  the  Court.  The  Ameen  completed  his  investigation 
and  submitted  his  report,  which  was  filed  with  the  record,  without 
any  objection  being  taken  to  it  by  either  party.  He  assessed  the  mesne 
profits  at  Rs.  3,496.  Subsequently,  when  the  case  came  on  for  hearing, 
k  was  found  that  the  decree-holders  had  failed  as  ordered  by  the  Court  to 
deposit  the  excess  Court-fees,  amounting  to  Rs.  102,  payable  on  account 
of  the  remuneration  of  the  Ameen,  and  accordingly  the  Subordinate  Judge, 
relying  apparently  upon  a  note  appended  to  art.  3  of  Part  II  of  the 
rules  relating  to  the  service  and  execution  of  processes  framed  by  this 
Court  under  cl.  1,  s.  20,  of  the  Court  Fees  Act  of  1870,  refused  to  allow  the 
decree-holders'  pleader  to  make  use  of  the  Ameen's  report  as  evidence,  and 
the  judgment-debtor  not  appearing,  he  proceeded  to  determine  ex  pavte 
the  amount  of  mesne  profits  on  other  evidence,  then  before  him.  This 
evidence  consisted  of  copies  of  certain  road-cess  returns  which  had  been 
filed  in  the  Collectorate  by  the  father  of  the  judgment-debtor,  and  on  the 
basis  of  these  papers  alone  the  learned  Judge  fixed  the  amount  of  mesne 
profits  at  Rs,  7,417-8. 

Mr.  Evans,  for  the  judgment-debtor,  appellant,  contends  before  us 
that  the  Judge  has  erred  in  law  in  not  taking  into  consideration  the 
Ameen's  report.  He  points  out  that,  under  the  provisions  of  s.  393  of 
the  Civil  Procedure  Code,  the  Subordinate  Judge  was  bound  to  use  the 
Ameen's  report  and  the  evidence  taken  by  him  as  evidence  in  the  suit, 
and  that  no  rules  framed  by  the  Court  under  the  Court  Fees  Act  can 
override  these  provisions.  We  think  that  this  is  a  sound  contention. 
The  rule  apparently  referred  to,  and  acted  upon,  by  the  Subordinate 
Judge,  is  to  be  found  in  a  note  appended  to  art.  3  of  the  rules  which  were 
framed  and  promulgated  in  1878,  and  which  are  the  rules  at  present  in 
force. 

Article  3  of  the  rules  provides  as  follows  : — 

[After  reading  art.  3  and  the  note  appended  thereto  (see  ante  p.  282) 
.their  Lordships  continued.] 

[284]  It  is  the  latter  portion  of  this  note  which  the  Subordinate  Judge 
apparently  thinks  is  applicable  to  the  present  case,  and  under  which  he 
has  refused  to  use  the  Ameen's  report  as  evidence.  In  our  opinion  this 
note  is  ultra  vires.  It  is  inconsistent  with  s.  393  of  the  Civil  Procedure  Code. 
That  section  is  as  follows  : — 

"  The  Commission,  after  such  local  inspection  as  he  deems 
necessary,  and  after  reducing  to  writing  the  evidence  taken  by  him,  shall 
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1889       return    such   evidence,   together  with  his  report  in  writing,  signed  with  his 

AUG.  26.      name,  to  the  Court.     The  report  of   the   Commissioner   and   the   evidence 

APPEL       taken    by   him   (but  not  the  evidence  without  the  report),  shall  be  evidence 

LATE"      *n    ^e    su^   anc*    s^a^    f°rm   Part  °f  tne  record;"  and    then    follows  a 

Civil         provision    for   the    personal   examination   of   the    Commissioner    by    the 

"       Court,    with    which    we   are   not   now    concerned.     Now,    in  the    present 

17  C.  281,  case,  as  we  have  already  said,  the  Ameen  completed  his  enquiry,  and 
submitted  his  report  and  the  evidence  he  had  taken  to  the  Court,  and, 
therefore,  in  accordance  with  the  terms  of  the  section  just  cited,  we  think 
the  Subordinate  Judge  was  bound  to  treat  such  report  and  evidence  as 
evidence  in  the  suit.  We  are  also  of  opinion  that  art.  3  of  the  rules  is 
itself  ultra  vires.  A  commission  is  not,  in  our  opinion,  a  process  within 
the  meaning  of  s.  20  of  the  Court  Fees  Act.  Process  has  a  well-under- 
stood meaning,  within  which  such  a  commission  cannot  be  included.  As 
both  the  rule  and  the  note  are  ultra  vires,  they  cannot  be  enforced  by 
law,  and  this  appeal  must  be  decreed  and  the  case  be  remanded  for  re- 
trial. The  Subordinate  Judge  will  consider  the  report  of  the  Ameen  and 
the  evidence  taken  by  him  as  evidence  in  the  suit,  subject  of  course  to 
any  objections  that  may  be  taken  to  them  by  either  party,  along  with 
the  other  evidence  now  on  the  record,  and  any  fresh  evidence  bearing  on 
the  determination  of  the  amount  of  mesne  profits,  which  we  give  the  par- 
ties liberty  to  adduce.  We  make  no  ortier  as  to  costs. 

T.  A.  P.  Appeal  allowed. 


17  C.  285. 
[285]  APPEAL  FROM  ORIGINAL  CIVIL. 

Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice ,  and 
Mr.  Justice  Pigot. 


MAHOMED  MEDHI  GALISTANA  AND  OTHERS  (Appellants)  v. 
ZOHARRA  BEGUM  AND  OTHERS  (Respondents}* 

[2nd  August,  1889.] 
Practice — Application  in  suit  by  persons  not  parties  thereto — Lessors — Receiver. 

Case  in  which  persons,  not  parties  to  a  suit  in  which  a  Receiver  had  been 
appointed,  were  permitted  to  apply,  by  mortion  or  notice  in  the  suit  for  the  pur- 
pose of  establishing  their  rights  to  obtain  an  order  directing  the  Receiver  to  make 
over  to  them  certain  properties  of  which  he  was  holding  possession  after  expiry 
of  the  tease  under  which  those  properties  had  been  held  by  him,  and  which  had 
been  granted  to  his  predecessor  in  title  by  certain  persons  through  whom  the 
applicants  claimed  as  representatives. 

Neate  v.  Pink  (1),  as  explained  by  Fry,  J.,  in  Brocklebank  v.  East  London 
Railway  Company  (2).  referred  to. 

APPEAL  from  an  order,  made  in  the  original  civil  jurisdiction  of  the 
High  Court,  dated  the  28th  February  1889. 

The  suit,  in  which  the  order  referred  to  was  made,  was  an  administra- 
tion suit  brought  by  a  daughter  to  administer  her  father's  estate  ;  in  such 
suit,  in  the  year  1881,  the  Receiver  of  the  Court  was  appointed  Receiver, 
and,  as  such,  he  took  possession  of  certain  taluks  and  zemindaries  situate 

*  Original  Civil   Appeal   No.    13  of   1889,  against  the  order  of  Mr.  Justice  Norn's, 
dated  the  28th  of  February  1889. 

(1)  15  Sim.  450.  (2)  L.R.  12  Ch.  D.  839. 
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in  or  about  Purneah,  more  than  half  of  which  were  alleged  to  have 
belonged  to  the  father,  Mahomed  Tuckee,  whilst  the  remainder  was  for- 
merly held  by  Mahomed  Tuckee  in  the  name  of  his  son  under  a  lease  from 
certain  Persian  zemindars,  which  ran  from  the  year  1865  to  the  year  1885. 
The  rents  of  this  portion  of  the  property  so  held  under  lease  were  duly 
collected  by  the  said  Receiver,  and  credited  to  the  estate,  he  paying  to 
certain  persons  who  claimed  to  be  the  heirs  of  the  Persian  zemindars 
the  yearly  rental  thereof  until  the  expiry  of  the  said  lease,  at  which 
period  the  original  lessors  or  their  representatives  became  entitled  to 
possession  of  the  land  formerly  held  under  lease. 

In  December  1887,  two  persons,  named  Mirza  Mahomed  Moosavee 
and  Hajee  Mirza  Mahomed  Ali  Savjee,  produced  to  the  said  Receiver  a 
power-of-attorney,  alleged  to  have  been  executed  [286]  in  their  favour 
by  the  original  lessors  or  their  representatives,  authorizing  the  donees 
of  the  power  to  take  over  possession  of  the  properties  formerly  held  by  the 
Receiver  under  the  said  lease.  This  power,  and  another  similarly  pre- 
sented, were  both  found  by  the  Receiver  to  be  insufficient  for  the  purpose, 
and  subsequently,  in  October  1887,  a  further  power  was  obtained  by  the 
two  persons  aforesaid,  and  a  fresh  application  was  made  to  the  said 
Receiver  for  possession  of  the  said  lands.  The_Receiver,  however,  de- 
clined to  make  .over  possession  until  the  applicants  proved,  to  the  satis- 
faction of  the  Court,  the  fact  that  the  donees  of  the  power-of-attorney 
were  either  the  original  lessors  or  their  representatives  in  interest,  and 
until  the  Court  should  make  an  order  directing  him  so  to  make  over  pos- 
session. 

Mirza  Mahomed  Moosavee  and  Hadjee  Mirza  Mahomed  Ali  Savjee 
(hereafter  called  the  applicants)  thereupon  applied  to  the  Court,  on 
notice  in  the  administration  suit  above  mentioned,  for  an  order  that 
the  Receiver  should  deliver  possession  to  the  applicants  of  the  said 
lands  together  with  all  papers,  &c.,  connected  therewith  and  should  pay 
to  the  said  applicants  all  rents  and  profits  of  the  said  lands,  less  collection 
charges,  accruing  since  the  year  1885.  This  application  was  supported  by 
affidavit  setting  out  the  various  devolutions  and  transfers  of  title  from  the 
original  grantors  of  the  said  lease  to  the  donees  of  the  said  power-of- 
attorney.  The  application  was  opposed  by  one  Nathmal  Golecha  (who 
was  the  purchaser  of  the  interests  of  all  the  parties  to  the  suit  other 
than  those  of  the  infant  defendants)  and  certain  of  the  infant  defend- 
ants who  had  not  parted  with  their  shares  in  the  estate  in  the  hands 
of  the  Receiver. 

Mr.  Justice  Norris  dismissed  the  application,  on  the  ground  that  the 
applicants  were  not  parties  to  the  administration  suit,  and  that  the  Court 
had  no  jurisdiction  in  the  matter.  The  applicants  appealed. 

The  Advocate-General  (Sir  Charles  Paul]  and  Mr.  M.  P.  Gasper,  for 
the  appellants. 

Mr.  Bonnevjee  and  Mr.  Amir  Ali,  for  the  respondent  Nathmal  Golecha. 

Mr.  Chuckerbutty.  for  the  infant  respondents. 

[287]  The  Advocate-General  contended  that  the  form  of  the  proceed- 
ings was  correct,  and  that  the  application  should  have  been  gone  into,  citing 
Neate  v.  Pink  (I),  Neate  v.  Pink  (2);  and  that  the  proper  course  was  to 
direct  an  enquiry  to  ascertain  who  was  entitled  to  the  properties.  He 
distinguished  the  present  case  from  tiat  of  Brocklebank  v.  East  London 
Railway  Company  (3). 
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(1)  15  Sim  450. 
C  VIII— 92 


(2)  3  M.  &  G.  476. 
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The  Court  here  called  upon  Mr.  Amir  Ali  on  the  question  of  juris- 
diction. 

Mr.  Amir  Ali  contended  that  the  case  of  Neate  v.  Pink  (1)  did  not 
apply,  as  there  were  special  circumstances  in  that  case,  and  referred  to 
Belchambers'  Practice,  p.  109,  as  showing  that  persons,  not  parties  to  the 
suit  before  the  Court,  cannot  apply  to  the  Court  in  such  suit :  Brocklebank 
v.  East  London  Railway  Company  (2),  [PETHERAM,  C.  J. — intimated  that 
Mr.  Amir  Ali  had  no  locus  standi]  Mr.  Amir  Ali  submitted  that  being  the 
purchaser  of  the  greater  portion  of  the  estate  in  the  hands  of  the  Receiver 
from  the  parties  to  the  suit,  and  a  party  to  the  suit,  and  a  person  on  whom 
notice  of  motion  was  served,  he  was  entitled  to  appear. 

ORDER. 

The  order  of  the  Court  (PETHERAM,  C.  J.  and  PIGOT,  J.)  was  deliver- 
ed by 

PIGOT,  J. — We  think  the  case  of  Neate  v.  Pink  (1)  as  it  stands  and  as 
explained  by  Mr.  Justice  Fry  in  the  case  of  Brocklebank  v.  East  London 
Railway  Company  (2),  shows  that  it  is  proper  for,  and  perhaps  absolutely 
incumbent  on,  this  Court  to  make  an  order  for  an  enquiry  in  these  proceed- 
ings. It  is  not  necessary  for  us  to  dwell  upon  the  principle  enforced  in 
those  two  cases.  It  is  clear  that  whatever  is  the  least  expensive  course, 
consistent  with  a  satisfactory  enquiry,  ought  to  be  adopted,  in  order 
that  the  Court  shall  not,  by  its  own  dominant  power,  hold  property 
on  which  the  parties  to  the  suit  have  no  claim,  and  hold  it  in  despite 
of  the  real  owners.  If  the  Court  can  find  out  who  the  real  owners 
are,  it  should  do  so,  and  in  the  least  expensive  manner.  Mr.  Justice 
Norris's  order  must  be  set  aside,  and  in  its  place  we  order  an  enquiry 
rights  of  the  applicants  or  such  other  persons 
assignment  or  inheritance  to  the  interest  [288] 

of  the  lessors  (naming  them)  under  the  lease  under  which  Mahomed 
Tuckee  had  a  share  in  the  property  in  question.  This  enquiry  will 
be  held  by  the  Judge  on  the  original  side  himself,  or  by  such  officer  as 
he  may  send  it  to,  and  in  such  manner  as  he  may  direct.  As  to  costs, 
the  burden  of  the  appeal  and  of  the  opposition  in  the  original  Court  has 
been  borne  by  Nathmal  Golecha,  for  whom  Mr.  Amir  Ali  and  Mr.  Bon- 
nerjee  appear,  and  who,  in  a  distinterested  manner  has  come  forward 
to  defend  the  rights,  possibly,  of  absent  parties,  and  who  was  apparently 
prepared  to  enforce  some  principles  of  the  Muhammadan  Law  of  Succes- 
sion in  this  matter.  It  may  be  that  a  successful  opposition  to  this 
application  might  have  the  result  of  frustrating  the  rights  of  these 
Persian  intruders,  and  so,  if  the  opposition  of  Nathmal  Golecha  had 
been  successful,  the  result  might  perhaps  have  been  that  part  of  the  pro- 
perty would  be  heredita  jacens,  and  might  accordingly  fall  into  his 
hands  in  some  way  or  other.  We  do  not  say  that  he  was  influenced 
by  that  hope,  but  casting  about  for  a  justification  for  his  appearance, 
we  cannot  find  any.  However  excellent  his  motives,  we  think  he  must 
pay  the  costs  of  this  appeal.  He  must  also  pay  his  own  costs  of  the 
original  application.  As  to  the  appellants'  costs  of  the  original  application, 
they  are  to  be  in  the  discretion  of  the  Judge  dealing  with  the  enquiry,  who 
will  have,  in  the  suit  in  which  this  appeal  is  made,  complete  control  con- 
cerning them.  We  must  add  that  the  infants,  who  appear  here  and  who 
appeared  in  the  Court  below,  notwithstanding  they  received  notice  that 
they  need  not  appear  upon  the  matter,  cannot  have  any  costs,  either  of 
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this  appeal  or  of  the  original  application.  Their  appearance  is  merely 
cost-making,  and  such  a  course  must  be  discouraged.  Not  merely  do  we 
make  this  order  as  to  their  costs,  but  we  must  order  that  the  Receiver  is 
not  to  pay  for  them  any  costs  in  this  matter. 

Appeal  dismissed. 

Attorney  for  the  appellants  :  Baboo  Mooraly  Dhur  Sen. 
Attorney  for  the  respondent  Nathmal  Golecha  :  Mr.  R.  Rutter. 
Attorney  for  the  infant  respondents  :  Baboo  Nobin  Chand  Bural. 

T.  A.  P. 


17  C.  289. 
[289]  APPEAL  FROM  ORIGINAL  CIVIL. 

Before  Sir  W.  Corner  Pettier  am,  Kt.,  Chief  Justice,  and 
Mr.   Justice  Pigot. 


KABULI  (Plaintiff]  v.  BHULI  (Defendant).* 
[17th  January,  1890.] 

Practice — Rules  of  Original  Side,  High  Court — Appeal — Paper  book,   Delivery  of — 
Costs. 

When  an  appeal  is  filed,  but  no  paper  books  are   delivered   by   the   appellant, 
the   respondent   is  entitled,    without  taking  upon  himself  to  deliver  paper  books, 
to  have  the  appeal  dismissed  with  costs. 
Hurroosoondery  Dossee  v.  Kallypoddo  Dutt  (l)  not  followed. 

IN  this  case  the  suit  brought  by  the  plaintiff  was  dismissed,  on  the 
original  side  of  the  High  Court,  with  costs,  on  the  13th  June  1889. 

The  plaintiff,  on  the  12th  August  1889,  issued  notice  to  the  defendant 
that  he  had  filed  an  appeal  against  the  decision  of  the  lower  Court.  This 
notice  was  served  on  the  defendant  on  the  8th  January  1890.  The 
appellant,  however,  filed  no  paper  book. 

Under  para  467  of  the  rules  framed  for  the  original  side  of  the 
High  Court  (see  Belchambers'  Rules  and  Orders,  p.  209),  the  appellant  or 
his  attorney  is  bound,  "  within  six  days  from  the  presentation  of  the 
memorandum  of  appeal,  to  deliver  to  the  Registrar,  Original  Jurisdiction, 
for  the  use  of  the  Judges,  two  paper  books  containing  a  copy  of  the  plaint, 
written  statement,  depositions  of  witnesses,  and  of  the  decree  and  judg- 
ment and  memorandum  of  appeal.  If  the  appellant  fail  to  do  so  within 
the  time  limited,  the  respondent  or  his  attorney  may  deliver  such  paper 
books." 

The  respondent  being  satisfied  with  the  decree  in  his  favour  filed  no 
paper  books  under  this  rule. 

On  the  appeal  being  called  on  for  hearing,  no  one  appeared  for  the 
appellant. 

Mr.  Gasper,  for  the  respondent,  asked  that  the  appeal  might  be  dis- 
missed with  costs. 

The  Court  (PETHERAM,  C.  J.,  and  PIGOT,  J.),  after  the  case  of 
Hurroosoondery  Dossee  v.  Kallypoddo  Dutt  (1)  had  been  brought  to  their 
notice,  dismissed  the  appeal  with  costs. 

Attorney  for  respondent :   Baboo  Gonesh  Chunder  Chunder. 


T.  A.  P. 


Appeal  dismissed. 


*  Appeal   No.  30  of   1887,  from    the  decision  of  Mr.  Justice   Norris,  dated   13th  of 
June  1889. 

(1)  14  B.  L.  R.  App.  11. 
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1889  *7  c-  290. 

19-  [290]  CIVIL  REFERENCE. 

CIVIL  Before   Mr.  Justice  Mitter  and  Mr.  Justice  Beverley. 

REFER-  

ENCE.  BUNWARI  L/AL  MooKERjEE  (Plaintiff]  v.  THE  SECRETARY  OF  STATE 
17  C~290  FOR  INDIA  (Defendant)*      [19th  November,  1889.] 

Small  Cause  Court,  Mofnssil,  Jurisdiction  of — Suit  for  compensation  for  damages 
against  the  Secretary  of  State — Provincial  Small  Cause  Court  Act  (IX  of 
1887),  sch.  ii,  art.  3. 

A  suit  was  brought  against  the  Secretary  of  State  in  a  Mofussil  Small  Cause 
Court  for  compensation  for  damages  done  to  an  oil  mill  by  the  officials  of  the 
Nalhati  State  Railway.  Held,  that  the  suit  was  not  within  art.  3,  sch.  ii  of 
Act  IX  of  1887,  and  that  it  was  cognizable  by  the  Small  Cause  Court. 

[F.,  97  P.R.  1894  ;  R.,  1  C.L.J.  355  =  9  C.  W.N.  495  ;  16  Ind.  Gas.  400  =  23  M  L.J.  732 
(734)  =  12  M.L.T.  299=(1912)  M.W.N.  954  (955)  ;  D.f  5  O.C.  403  (405).] 

THIS  was  a  reference  under  s.  646-B  of  the  Code  of  Civil  Procedure  by 
the  District  Judge  of  Moorshedabad.  The  reference  was  in  these  terms : — 

"  The  plaintiff  sues  the  Secretary  of  State  for  compensation  for 
damages  done  to  an  oil  mill  while  it  was  being  carried  on  the  Nalhati 
State  Railway. 

"The  Small  Cause  Court  Judge  has  returned  the  plaint,  being  of 
opinion  that  the  suit  is  one  which  is  excepted  from  the  cognizance  of  the 
Small  Cause  Court  by  art.  3  of  sch.  ii  to  Act  IX  of  1887. 

"  I  am  prayed,  under  s.  645-B  of  the  Civil  Procedure  Code,  to  refer 
the  matter  to  the  High  Court.  I  have  considerable  doubt  whether  the 
article  is  intended  to  cover  a  case  of  this  kind.  The  officials  of  the 
Nalhati  State  Railway  are  officers  of  the  Government  :  but  the  view 
which  the  Small  Cause  Court  Judge  has  taken  seems  to  me  to  be  practi- 
cally to  hold  that  no  suit  can  be  brought  against  Government  in  the 
Small  Cause  Court.  Article  43,  however,  is  not  consistent  with  that 
view  :  and  comparing  the  provisions  of  Act  XI  of  1865,  s.  ',  Act  X  of  1877 
and  of  the  present  Civil  Procedure  Code,  with  those  of  Act  IX  of  1887,  it 
appears  very  doubtful  that  it  was  intended  to  except  all  suits  against 
Government  from  the  cognizance  of  the  Small  Cause  Court." 

No  one  appeared  on  the  reference. 

[291]  The  opinion  of  the  High  Court  (MITTER  and  BEVERLEY,  JJ.) 
was  as  follows  : — 

OPINION. 

We  are  of  opinion  that  the  view  taken  by  the  District  Judge  is 
correct,  and  the  present  suit  is  not  within  art.  3,  sch.  ii,  Act  IX  of 
1887. 

The  papers  will  be  returned,  so  that  the  District  Judge  may  remit  the 
record  with  this  opinion  to  the  Small  Cause  Court  Judge. 

c.  D.  P, 


*  Civil  Reference  No.  5-A  of  1889,  made  by    R.  H.  Anderson,  Esq.   Judge  of  Moor 
shedabad,  dated  the  21st  of  June  1889. 
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17  C.  291  (P.C.)  =  16  I.  A.  233  =  13  Ind.  Jur.  370  =  5  Sar.  P.C.J.  444.  1889 

PRIVY  COUNCIL.  JUNE  29. 

PRESENT  :  PRIVY 

Lord  Watson,  Sir  B.  Peacock,  and  Sir  R.  Couch.  COUNCIL. 

[On  appeal  from  the  High  Court  at  Calcutta.]  17~C~~291 


PERTAP  CHUNDER  GHOSE  (Plaintiff)  v.  MOHENDRANATH  16  I. A.  233= 

PURKAIT  (Defendant)*     [23rd  and  24th  May  and  29th  June,  1889.]  183?o=5Ur< 

Contract—Effect  of  misrepresentation  by  a  party  as  to  part  of  the  subject-matter  of    Sar.  P.C.J. 
a  contract — Registration   Act  (III  of  1877),  s.  17,  els.  (b)  and    (h)— Civil  Proce-          444. 
dure  Code,  1882,  ss.  584  and  585. 

Where  one  party  induces  another  to  contract  on  the  faith  of  representations 
made  to  him  any  one  of  which  is  untrue,  the  whole  contract  is  in  a  Court  of 
Equity  considered  as  having  been  obtained  fraudulently. 

Where  a  tenant  had  executed  a  kabuliyat  containing  a  stipulation  which  the 
landlord  had  told  him  would  not  be  enforced,  the  tenant  coulii  not  be  held  to 
have  assented  to  it,  and  the  kabuliyat  was  not  the  real  agreement  between  the 
parties.  Where  by  an  ikrarnama  tenants  conjointly  promised  that  they  would 
sign,  and  have  registered,  kabuliyats  for  rents  at  rates  mentioned  :  Held,  that 
the  document  did  not  come  under  cl.  (b)  of  s.  17  of  the  Registration  Act  III  of 
1877,  operating  to  create  or  declare  an  interest,  but  came  under  cl.  (h)  as  a 
document  merely  creating  a  right  to  obtain  another  doucment,  which  would 
when  executed,  create  or  declare  an  interest. 

The  limitation  to  the  power  of  the  appellate  Court  in  hearing  a  second  appeal 
under  ss.  584  and  585  of  the  Code  of  Civil  Procedure,  1882,  must  be  attended  to, 
and  the  appellant  cannot  be  allowed  to  question  the  finding  of  the  first  appellate 
Court  on  a  question  of  fact, 

[Affir.,  13  C.L.J.  418  (42l)  =  15  C.W.N.  752=10  Ind.  Cas.  325  (327)  ;  Expl.,  14  Ind. 
Cas.  65  (66)  =  (1912)  M.W.N.  164  ;  R.,  25  B.  202  (206)  ;  26  B.  617  (622)  ;  30  B. 
426(43G)  =  8  Bom.  L.R.  553  ;  34  B.  59  (62)  =  11  Bom.  L.R.  1130  =  4  Ind.  Cas. 
257;  17  C.  726  (F.B.);  18  C.  23  =  17  I.A.  122  =  5  Sar.  P.C.J.  560  ;  26  C.  53  ;  8  Bom. 
L.R.  669  (670)  ;  8  Bom.  L.R.  764  (768)  ;  4  C.L.J.  198  (203)  ;  2  C.W.N.  649  ;  16 
Ind.  Cas.  390  ;  D.,  4  A.LJ.  475  =  A.W.N.  (1907)  197.] 

APPEAL  from  two  decrees  (27th  January  1887)  of  the  High  Court, 
reversing  two  decrees  (30th  November  1886)  of  the  District  Judge  of  the 
24-Pergunnahs. 

This  appeal  raised  the  question  of  the  appellant's  right  to  obtain  a 
decree  for  arrears  of  rent  at  an  enhanced  rate  against  the  [292]  defend- 
ants as  tenants  of  two  jots  or  cultivating-tenures  in  village  Sunkerpore, 
in  the  24-Pergunnahs,  within  the  appellant's  zamindari  of  Porni. 

One  of  these,  consisting  of  140  bighas,  bearing  a  rent  of  Rs.  299 
stood  in  the  name  of  Godadhur,  son  of  Ruttur  Purkait.  The  other' 
consisting  of  3  bighas  15  cottahs  at  a  rent  of  Rs.  8,  stood  in  the  name  of 
his  brother  Abhoychurn,  both  of  whom  died  before  this  suit  was  brought 

The  plaintiff,  who  had  purchased  the  zamindari  rights  in  Porni  in 
1877  at  a  sale  for  arrears  of  Government  revenue,  had  for  about  three 
years  received  the  old  rents  from  the  respondent's  family.  Afterwards 
he  obtained  an  ikrarnama,  dated  14th  Baisakh  1287  (25th  April  1880) 
from  some  of  the  raiyats  of  Sunkerpore,  including  Abhoychurn,  which 
purported  to  be  an  agreement,  signed  by  the  latter  and  sixteen  others  to 
pay  rent  at  the  rate  of  Rs.  2-12  per  bigha,  and  also  to  include  in  their 
kabuliyats  1\  seers  of  paddy  for  each"  bigha,  the  effect  being  enhancement 
from  Rs.  307-4  to  Rs.  520-13. 

Afterwards,  on  21st  June  1881,  Abhoychurn  having  died  in  April  of 
that  year,  Rukkhit  Chunder  Purkait,  his  nephew,  son  of  Godadhur  also 
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1889        deceased,    signed    the  kabuliyat   on  which  the   present  suit    was   brought. 

JUNE  29.     He  was  a  defendant  in  his  own  right  and  as  guardian  of  the  minor  children 

p  of  Abhoychurn.     Afterwards    by  order  of   Court  their  mother    Bhagubutti 

P   F  Dasi    was  appointed   guardian  of    the  latter    under  Act  XL  of  1858.     She 

"ILt    then   in  her  written    statement  denied  the  authority  of  Rukkhit  to  bind  the 

17  C.  291     mmors    by  signing    the   kabuliyat.     Rukkhit  himself  also  raised  the  objec- 

(P.C.)=      tion  that  his   two  younger  brothers,  sons  of  Godadhur,  were  interested,  but 

16  I. A.  233=  had  not    been  sued,   and  the  defence  insisted  that  the  lands  were   ancestral 

i3q7^1^ur'  Maurasi  tenures  of  the  family. 

Sar  P~C  J  ^e    issues   raised    the   questions    whether    Rukkhit  had    signed    the 

54,}'.  '* '    kabuliyat   with  knowledge  of   its  terms  and  effect,  and  whether  the   minor 
defendants  were  bound  by  it. 

The  judgment  of  the  Subordinate  Judge  was  that  the  plaintiff's  suit 
on  the  kabuliyat  failed,  but  that  he  was  entitled  to  have  effect  given  to 
the  ikrar  signed  by  Abhoychurn,  who  was  when  he  signed  it  "admittedly 
k:wta  of  the  family  and  father  of  the  minors."  The  Subordinate  Judge 
decreed  Rs.  1,272  instead  [293]  of  Rs.  1,640  which  was  demanded  on  the 
strength  of  the  kabuliyat. 

Appeals  were  filed  in  the  Court  of  the  District  Judge,  both  by  the 
minor  defendants  and  by  the  plaintiff. 

The  District  Judge  concurred  with  the  Subordinate  Judge  in  holding 
that  the  kabuliyat  had  been  executed  by  Rukkhit  Chunder  with  a  know- 
ledge of  the  amount  of  rent  required,  and  held  that,  though  "  some  of  the 
stipulations  in  the  kabuliyat  were  very  hard  and  even  flagrantly  unjust," 
there  was  no  reason  to  suppose  that  Rukkhit  was  not  a  free  agent,  or  was 
imposed  upon  when  he  signed,  and  that  he  was  therefore  bound  by  the 
kabuliyat.  His  execution  being,  in  the  Judge's  opinion,  within  the  scope 
of  his  anthority  on  behalf  of  the  minors,  they  for  whose  benefit  it  also  was 
were  bound  by  it. 

There  were  second  appeals  from  all  parties  to  the  High  Court  under 
s.  584,  Civil  Procedure  Code,  the  plaintiff  urging  that  the  ikarnama  which 
had  been  excluded  from  the  evidence  for  want  of  registration  should  have 
been  received. 

A  Divisional  Bench  (PRINSEP  and  BEVERLEY,  JJ.)  reversed  the  decrees 
of  the  lower  Courts  and  dismissed  the  suit. 

The  Judges  were  of  opinion  that  the  kabuliyat  could  not  be  enforced. 
They  observed  : — 

"  It  is  impossible  in  a  document  of  this  description  to  state  what 
terms  the  parties  agreed  should  be  enforced,  and  what  they  understood 
should  merely  be  nominal.  We  cannot,  therefore,  concur  in  the  finding 
of  the  District  Judge  that  the  agreement  to  pay  an  enhanced  rent  abso- 
lutely and  unconditionally  was  ever  accepted  by  Rukkhit.  In  taking  a 
kabuliyat  on  the  understanding  deposed  to  by  his  Naib,  and  in  attempt- 
ing to  enforce  that  agreement,  the  landlord  has  acted  fraudulently.  The 
parties  therefore  not  being  of  one  mind  as  to  what  was  agreed  upon,  we 
think  that  the  terms  of  the  document  cannot  be  enforced.  It  must  not  be 
supposed,  however,  that  from  our  not  calling  attention  to  other  portions 
of  the  District  Judge's  judgment  we  accept  his  finding  as  to  undue  influ- 
ence or  misrepresentation  in  this  case.  From  the  facts  found  it  is  clear 
that  on  many  points,  he  is  wrong,  while  on  others  we  are  not  satisfied  that 
the  case  has  been  properly  tried." 

[294]  They  then  went  into  the  question  of  how  far  the  respondent 
Rukhit  was  competent  to  bind  his  brothers  and  the  sons  of  Abhoy,  and 
after  noticing  the  fact  that  the  brothers  of  the^respondent  Rukkhit  applied 
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to   be   allowed   to  appear  as  defendants  and  defend  the  case,  and  that  such        1889 
application    was   refused    upon  the  appellant's  objection,  they  came  to  the     JUNE  29. 
conclusion  that  Rukkhit  had  no  power  in  that  behalf,    and   they   set   aside      p 
the  judgments  of  both  the  lower  Courts,  and  dismissed  the  appellant's  suit    r  RIVY 
with  costs  in  all  Courts. 

Mr./.  H.  A.Branson  and  Mr.  G.  Cai^(with  whom  was  Sir   H.   Davey     17  c.  291 
Q.C.),    for   the   appellant,    contended   that,  as  regards  the  kabuliyat,  there      (P.C.)  = 
were  concurrent  findings  of  the    Subordinate   Judge   and    of   the    District  16  I. A.  233= 
Judge   that    it    was   executed    by  Rukkhit  with  sufficient  knowledge  of  its  13  l!?fl_<lur' 
stipulations.     The      High     Court    had    no    authority    to    establish    any    Sar  P7c  j. 
other   conclusion ;    nor    was   it    justified    in    finding    that    the    appellant         444.  * 
had   acted   fraudulently   on    taking    it ;    that   he  had  exercised  any  undue 
influence,    or   made   any   misrepresentation    in    taking    it ;    or    that    the 
parties    purporting  to   contract    were    not  of  one   mind.  '  The  ikrar,  at  all 
events,  ought  to  have  been  taken  into   consideration.     It  did    not    require 
registration.     Reference  was  made  to   ss.  584  and  585  of  the  Code  of  Civil 
Procedure,    1882,    and   to   s.  17,  els.  (b)  and  (h)  of  the  Registration  Act  III 
of  1877. 

Mr.  R.  V.  Doyne,  for  the  respondent,  argued  that  the  judgment  of 
the  High  Court  was  correct,  the  kabuliyat  not  being  binding  for  the  rea- 
sons given  in  the  judgment.  It  was  not  binding  on  the  minor  defendants, 
for  whom  Rukkhit  Chunder  had  no  authority  to  act,  and  to  whose  interest 
it  was  prejudicial.  The  suit  moreover,  could  not  proceed  in  regard  to  the 
interest  of  the  other  sons  of  Abhoychurn,  who  had  not  been  made  parties. 

Mr/.  H.  A.  Branson  replied. 

JUDGMENT. 

Afterwards  (on  June  29th)  their  Lordships'  judgment  was  delivered 
by 

SIR  R.  COUCH. — This  suit  was  brought  by  the  appellant,  and  the 
plaint  stated  that,  on  the  21st  June  1881,  the  first  defendant,  Rukkhit 
Chunder  Purkait,  for  himself  and  guardian  of  three  minor  defendants  (two 
of  whom  are  the  first  and  secoud  [295]  respondents)  executed  a 
registered  kabuliyat,  by  which  he  rented  177  bighas  5  cottahs  and  15 
chittacks  of  land  of  the  plaintiff,  engaging  to  pay  an  annual  rental  of 
Rs.  487-9  and  1-10-12  kahans  of  paddy  worth  Rs.  33-4,  total 
Rs.  520-13,  and  was  in  occupation  of  the  above  tenure  ;  and  that,  exclu- 
sive of  payments,  there  was  due  for  rent  and  interest  on  overdue 
instalments,  and  for  road  and  public  works  cesses,  and  interest  there- 
on, a  total  of  Rs.  1,640  11-1,  and  prayed  for  a  decree  for  that  amount 
and  interest  during  the  pendency  of  the  suit.  Rukkhit  Chunder,  in 
his  written  statement,  said  that  he  agreed  to  execute  a  kubuliyat,  and 
a  draft  was  made  out  and  read  to  him,  and  when  it  was  subsequently 
engrossed  on  a  stamp,  the  plaintiff  said  it  was  just  the  same  as  the 
draft,  and  the  defendant,  in  reliance  on  that  statement,  signed  the 
document,  but  the  draft  and  the  engrossment  were  different.  The  minor 
defendants,  by  their  mother  and  guardian,  said  they  had  no  knowledge 
of  the  kabuliyat,  and  that  Rukkhit  had  no  power  to  execute  a  kabuliyat 
on  their  behalf.  The  Second  Subordinate  Judge  of  the  24-Pergunnahs,  who 
tried  the  case,  negatived  the  allegation  that  any  deception  was  practised 
in  getting  the  signature  to  the  kabuliyat,  but  he  held  that  all  the  terms  of 
it  were  not  binding  on  Rukkhit,  "  the  bargain  being  very  unconscionable 
and  consideration  very  inadequate,  "  and  that  Rukkhit,  whether  guardian 
or  manager,  had  no  power  to  bind  the  other  members  of  the  family,  as  the 
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1889       contract    was    not    for  their  benefit.     He  however  admitted  in  evidence  an 

JUNEJ9.      ikrar  Or  agreement  executed  on  the  25th  April  1880    by    Abhoychurn,    the 

PRIVY       father  of  the  minors  and  uncle  of  Rukkhit,  who  died  inApril  or  May  1881  , 

COUNCIL.    and  wno  was  the  kurta  or  manager  of  the  family,  and  by  other  tenants,  by 

'    which    he    said  they   agreed    to   pay  Rs.  2-1 2  per  bigha.     And  he  made  a 

17  C.  291     decree  for  rent  according  to  the  ikrar  of  144  bighas   9   cottahs  7    chittacks 
(P.C.)=      and    15    gundahs,    considering   that  the  defendants  were  not  proved  to  be 
16  I<A- 2j3=  bound  by  the  area  mentioned  in  the  plaint. 

370  =  5  From  this  decree  there    were   appeals    by    both   parties,    which    were 

Sar.  P.C.J.  heard  before  the  Additional  Judge  of  the  24-Pergunnahs.  In  his  judgment, 
***•  after  saying  that  he  agreed  with  the  Subordinate  Judge  in  the  finding  that 
Rukkhit  signed  the  kabuliyat,  he  says,  to  quote  his  own  words :  "  But  he 
(the  Judge)  considers  that  the  [296]  terms  of  the  kabuliyat  are  so  extortion- 
ate  and  hard  that  he  finds  it  difficult  to  believe  that  the  defendant  executed 
the  kabuliyat  with  full  knowledge  of  its  terms,  or  after  fully  realizing  the 
effect  of  the  terms,  or  at  all  events  that  some  extraneous  motive  or  influ- 
ence was  used,  such  as  a  promise  that  all  the  terms  would  not  be  enforced. 
Now  as  to  this  I  have  to  remark  that  the  only  question  before  us  is,  did 
the  defendant  knowingly  execute  the  agreement  as  to  the  amount  of  rent  ? 
There  are  many  stipulations  in  the  kabuliyat,  and  some  of  them  are  very 
hard,  and  even  flagrantly  unjust,  but  we  have  nothing  to  do  with  them 
just  now.  All  we  want  to  know  is,  did  defendant  know  what  he  was  about 
when  he  agreed  to  pay  the  rent  stated  in  the  kabuliyat  ?  It  may  be,  and 
it  appears  from  the  Naib's  evidence  that  there  are  some  stipulations  in 
the  kabuliyat  which  were  not  intended  to  be  acted  upon,  but  they  need 
not  be  considered  until  plaintiff  attempts  to  enforce  them.  The 
kauliyat  after  the  agreement  to  pay  the  rent  contains  these  words : 
"  If  you  (the  plaintiff)  or  your  heirs  require  the  land,  you  and  they 
will  take  khas  possession  of  it.  I  (the  tenant)  and  my  heirs  shall 
never  have  occupancy  right  to  the  said  lands  ;  "  and  towards  the  end  a 
clause  that  if  the  rent  is  unpaid  the  tenants  shall,  at  the  pleasure  of  the 
plaintiff-  and  of  his  heirs,  be  ejected  from  the  land  ;  and  it  shall  be  his  and 
his  heirs'  khas  property.  The  Subordinate  Judge  said  it  had  been  proved 
to  his  satisfaction  by  printed  dakhilas  that  the  defendants  paid  rent  at  a 
uniform  rate  for  upwards  of  twenty  years,  and  were,  therefore,  in' a  posi- 
tion to  plead  the  presumption  arising  therefrom  in  an  enhancement  suit. 
The  evidence  of  the  Naib,  which  the  District  Judge  appears  to  have  believ- 
ed, is  that  the  tenants  objected  to  the  condition  that  khas  possession  might 
be  taken  at  will,  and  therefore,  they  were  told  that  that  condition  had  been 
inserted  because  then  the  tenants  would  remain  under  the  influence  (of  the 
zemindar),  and  that  it  was  not  that  the  plaintiff  would  actually  eject 
the  tenants  ;  and  that,  with  reference  to  the  condition  that  khas  posses- 
sion would  be  taken  if  rent  were  not  paid  by  the  end  of  the  year,  it  was 
said  that  this  was  a  penalty  clause,  and  that  the  law  was  to  that  effect,  and 
the  plaintiff  made  those  statements.  It  was  admitted  by  the  Counsel  for 
the  plaintiff  that  the  statement  of  the  effect  of  the  law  was  a  misrepre- 
[297]sentation.  Although  the  District  Judge  does  not  expressly  find  that 
there  was  a  misrepresentation,  their  Lordships  think  that  this  is  the  effect 
of  his  judgment.  He  says  :  "  Granting  that  they  (the  tenants)  were  under 
a  mistake  as  to  their  position,  and  that  plaintiff  represanted  his  power  as 
an  auction-purchaser  as  greater  than  it  really  was,  this  would  not  amount 
to  such  mirepresentation  as  would  vitiate  the  contract."  In  this  he  was 
in  error.  Where  one  party  induces  the  other  to  contract  on  the  faith  of 
representations  made  to  him  any  one  of  which  is  untrue,  the  whole 
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contract  is,  in  a  Court   of  Equity,   considered   as   having   been   obtained        1889 
fraudulently.     If   such    a   representation   had    not  been  made,  the  tenants     JUNE  29. 
might  have  refused  to  sign  the  kabuliyat.  Further,  if  there  is  any  stipulation       ~ — 
in  the  kabuliyat  which  the  plaintiff  told  the  tenants  would    not  be  enforced, 
they  cannot  be  held  to  have  assented  to  it,  and    the    kabuliyat   is    not   the  *GIL. 

real  agreement  between  the  parties,  and  the  plaintiff  cannot  sue  upon  it.          17  C  291 

The  Subordinate  Judge,  it  has  been    seen,    founded    his   decree    upon       (P.C.)  = 
the    ikrar.     The    District   Judge  held  that  this  document  was  inadmissible  16  *•*•  233= 
for  want  of  registration,  as    operating    to  create   or    declare    an    interest,       370=5*"' 
and    coming    under    cl.  (b)    of    s.  17  of  the  Registration  Act  III  of  1877.    gar.  P.C.J. 
Their  Lordships  are  of  opinion  that  it  does  not   come   under   that   clause,         444. 
but  under  cl.  (h),  as  a  document  merely  creating  a  right  to  obtain  another 
document,  which  will    when  executed   create  or  declare  an   interest.     Its 
terms   are  that  the  tenants  conjointly  promise  that  they  will  sign  and  have 
registered  kabuliyats  in  respect  of  rents  at  the  rates  mentioned  for  »the  old 
lands  which  they  have  and  for    the  excess  land  if  any  be  found  on  mea- 
surement.    It  clearly  was  not  the  kabuliyat   described   in  the  plaint,  and 
the   evidence   of   the    plaintiff  himself   showed  that  it  was  not  intended  to 
be  the  final  agreement.     It  could  not  be  sued    upon    as   an   agreement  to 
pay  the  rent  claimed,  which  the  Subordinate  Judge  held  it  to  be. 

The  District  Judge,  taking  the  view  that  the  only  question  was 
whether  Rukkhit  agreed  to  pay  the  rent  stated  in  the  kabuliyat,  and  finding 
that  he  had  power  to  contract  on  behalf  of  the  minors,  dismissed  the 
defendant's  appeal,  and  in  the  plaintiff's  appeal  made  a  decree  for  the 
plaintiff  for  the  amount  of  his  claim  with  interest.  From  this  the  defend- 
ants  appealed  to  the  [298]  High  Court,  the  plaintiff  also  appealing  on  the 
ground  that  the  ikrar  ought  not  to  have  been  held  to  be  inadmissible. 
That  Court  set  aside  the  judgments  of  both  the  lower  Courts  and  dis- 
missed the  plaintiff's  suit  with  costs  in  all  Courts,  but  did  not  in  the 
judgment  take  notice  of  the  question  of  the  admissibility  of  the  ikrar, 
Their  Lordships  have  doubted  whether  the  Judges  of  the  High  Court  in 
hearing  the  appeals  had  regard  to  the  provision  in  the  Code  of  Civil  Proce- 
dure (Act  XIV  of  1882),  s.  584,  as  to  appeals  from  appellate  decrees,  and 
thought  they  were  at  liberty  to  consider  the  propriety  of  the  findings  of  the 
District  Judge  upon  questions  of  fact.  Certainly  there  are  some 
passages  in  their  judgment,  particularly  in  the  latter  part,  if  not  in  the 
former,  which  suggest  this.  Their  Lordships  must  observe  that  the 
limitations  to  the  power  of  the  Court  by  ss.  584-  and  585,  in  a  second 
appeal,  ought  to  be  attended  to,  and  the  appellant  ought  not  to  be  allowed 
to  question  the  finding  of  the  first  Appellate  Court  upon  a  matter  of  fact. 

For  the  reasons  which  have  been  stated,  their  Lordships  are  of 
opinion  that  the  plaintiff's  suit  should  be  dismissed,  and  that  the  decrees 
of  the  High  Court  are  the  proper  ones.  They  will,  therefore,  humbly 
advise  Her  Majesty  to  affirm  those  decrees  and  dismiss  the  appeal.  The 
appellant  will  pay  the  costs  of  it. 

Appeal  dismissed. 

Solicitors  for  appellant :  Messrs.   Watkins  <£•  Lattey. 
Solictors  for  respondents :  Messrs.  T.  L.  Wilson  &  Co. 
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SEP-  28-  CRIMINAL  MOTION. 

CRIMINAL                       Before  Mr.  Justice  Tottenham  and  Mr,  Justice  Banerjee. 
MOTION. 

17  C  298  *N  THE  MATTER  OF  THE  PETITION  OF  DHURONIDHUR  GHOSE.* 

[28th  September,  1889.] 

Kidnapping — Penal  Code,  s.  361 — Taking  by  father  of  minor  wife  from  her   hus~ 
band — Guardianship  of  wife — Summons — Practice. 

The  husband  of  a  Hindu  girl  of  fifteen  is  her  lawful  guardian  :  and  if  the 
father  of  the  minor  takes  away  the  girl  from  her  husband  without  the  latter's 
consent,  such  taking  away  amounts  to  kidnapping  from  lawful  guardianship, 
even  though  the  father  may  have  had  no  criminal  intention  in  so  doing. 

[R.,  28  C.  751  (758)  ;  1  L.B.R.  205  (207)  ;  Rat.  Unr.  Cr.  Cas.  820  (823).] 

[299]  ONE  Dhuronidhur  Ghose  applied  to  the  Presidency  Magistrate 
of  the  Northern  Division  of  the  Town  of  Calcutta  for  a  summons  against 
one  Nityeprosad  Bose,  under  s.  363  of  the  Indian  Penal  Code,  for  having 
kidnapped  his  wife,  who  was  at  the  time  a  minor. 

The  facts  placed  before  the  Magistrate  appeared  to  be  as  follows : — 

On  the  28th  August  1839,  the  complainant's  wife  who  usually  lived 
with  her  husband  at  No.  110,  Shambazar  Street  (hereafter  called  the  new 
house),  went  to  No.  27,  Boloram  Ghose's  Street  another  house  belonging 
to  her  husband  (hereafter  called  the  old  house),  and  remained  there  for 
the  night.  The  girl's  father,  Nityeprosad  Bose,  who  had  lived  with  the 
complainant  in  the  new  house  for  about  a  month,  was  seen  to  go  over  to 
the  old  house  on  the  morning  of  the  28th,  and  to  return  in  about  an  hour's 
time  ;  he  the  next  day  took  away  the  girl's  jewelry  and  clothes  from  the 
new  house,  saying  that  the  girl  had  requested  him  to  do  so  as  the  Ginnie 
of  Futtehpore  wished  to  see  her  and  her  baby,  promising  to  return  the 
jewels  and  clothes  in  half  an  hour.  The  complainant  sent  a  maid  in  the 
evening  of  that  day  to  ask  his  wife  to  come  over  to  the  new  house,  but  the 
wife  sent  back  word  that  as  it  was  the  Lukhee  Pujah,  she  would  not  come 
that  night  but  would  do  so  early  the  next  morning  ;  at  the  time  Nitye. 
prosad  was  there  also.  The  complaint  again  sent  the  maid  the  next 
morning  to  the  old  house  to  enquire  if  his  wife  had  returned,  but  it  was 
found  that  she  had  gone  off  to  Rungpore.  The  maid  was  then  sent  to 
Rungpore  to  the  house  of  Nityeprosad,  and  there  found  the  complainant's 
wife  and  asked  her  to  return  with  her,  but  she  refused  to  do  so. 

On  the  3rd  September  the  complainant  through  his  attorney  applied 
for  a  summons  against  Nityeprosad  as  above  stated,  intimating  that  he 
was  prepared  to  prove  the  facts  above  stated,  and  that  he  had  warned  the 
accused  not  to  take  away  his  wife,  he  having  intimated  his  desire  so  to  do. 
The  Magistrate,  however,  considered  that  the  father  of  the  girl  was  equal- 
ly entitled  with  the  husband  to  the  guardianship  of  the  complainant's 
wife,  and  declined  to  grant  the  summons  asked  for.  The  application  was 
again  renewed  by  Counsel  on  the  4th  September,  but  the  Magistrate 
again  refused  a  summons. 

[300]  The  complainant  then  moved  the  High  Court  (BEVERLEY  and 
BANERJEE,  JJ.),  asking  that  the  Magistrate  be  directed  to  issue  a  sum- 
mons. 

*  Criminal  Motion,  No.  389  of  1889,  against  the  order  passed  by  Moulvie  Syud 
Ameer  Hossein,  Presidency  Magistrate  of  Calcutta,  Northern  Division,  dated  the  3rd  of 
September  1889. 
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Mr.  Chakravarti.  for  the  complainant. — According  to  Hindu  law,  a  1889 
husband  is  the  lawful  guardian  of  his  minor  wife's  person.  There  is  no  SEP.  28. 
criminal  ruling  exactly  in  point,  but  the  following  authorities  may  be 
referred  to  to  establish  that  proposition  : — Kateevam  Dokanee  v.  Gendhenee 
(1),  Dr.  Guru  Das  Banerjee's  Hindu  Law  of  Marriage  and  Stridhan, 
pp.  117  and  171.  A  mere  "  taking  "  out  of  lawful  custody  is  an  offence  17  c.  298 
under  s.  361,  Penal  Code.  The  intention  of  the  party  taking  has  nothing 
to  do  with  it.  Reg  v.  Timmins  (2).  [BEVERLEY,  J. — That  is  an  English 
case.]  No  doubt,  it  is  a  case  under  the  English  Statute,  but  the  English 
law  is  substantially  the  same  as  the  present  section.  Reg  v.  Baillie  (3). 
Consent  of  the  girl  is  immaterial.  Neither  force  nor  fraud  form  necessary 
elements  in  the  offence  as  they  do  under  s.  362.  [BEVERLEY,  J. — If  the 
girl  had  been  taken  away  a  few  months  later,  she  would  have  been  sixteen 
and  you  could  not  have  proceeded  under  this  section.]  After  sixteen 
consent  becomes  a  material  element.  The  law  takes  into  account  the 
discretion  of  the  girl  herself.  Hence  the  section  protects  parental  rights 
up  to  the  age  of  sixteen.  That  the  person  taking  the  girl  away  happens 
to  be  her  father  is  immaterial.  A  mother  may  be  guilty  of  the  offence  by 
taking  away  her  own  child  against  the  consent  of  the  father.  Empress  v. 
Prankvisna  Suvma  (4). 

The  Court  ordered  a  rule  to  issue,  returnable  in  the  usual  way. 

The  rule  coming  on  for  hearing,  the  order  of  the  Court  (TOTTENHAM 
and  BANERJEE,  JJ.)  was,  as  follows  : — 

ORDER. 

This  is  an  application  to  direct  the  Presidency  Magistrate  of  the 
Northern  Division  of  Calcutta  to  issue  a  process  upon  the  petitioner's 
complaint  that  his  wife,  a  minor  under  sixteen  years  of  age,  had  been 
kidnapped  from  his  lawful  guardianship  by  her  own  father,  the  allegation 
being  that  the  wife  was  taken  from  her  husband's  house  while  he  was 
asleep  by  her  father,  and  had  been  removed  to  Rungpore. 

[301]  The  Magistrate  refused  to  issue  a  process.  In  his  letter  to 
this  Court,  in  showing  cause  against  the  rule,  he  says  that  there  is  no 
criminality  in  the  act  of  a  father  taking  away  his  own  daughter,  and  that 
during  his  long  course  of  experience  as  a  Magistrate,  he  has  refused  many 
such  applications. 

We  think  that  the  cause  shown  is  not  sufficient,  inasmuch  as  the 
act  of  the  father  distinctly  falls  within  the  definition  of  s.  361,  Penal 
Code.  He  may  have  had  no  criminal  intention  in  taking  away  his  own 
daughter,  but  the  law  provides  and  the  fact  is  undeniable,  that  the  husband 
of  a  Hindu  girl  of  th3  age  of  fifteen  is  her  lawful  guardian,  and  taking  her 
away  from  him  without  his  consent  amounts  according  to  the  definition 
given  above  to  kidnapping  from  lawful  guardianship.  We  think,  therefore, 
that  the  Magistrate  must  proceed  according  to  law,  and  if  he  believes  the 
complaint,  he  is  bound  to  issue  a  process. 

Summons  directed  to  issue, 

Attorneys  for  complainant :  Messrs.  Remfry  and  Rose. 
T.  A,  P. 


(1)  23  W.R.  178.  (2)  8  Cox  Cr.  C.  403. 

(3)  8  CoxC.  Cr.  238,  (4)  8  C.  969. 

739 


17  Cal.  302 


INDIAN    DECISIONS,    NEW    SERIES 


[Yoi. 


1889 

DEC.  5. 

APPEL- 

LATE 

CIVIL. 
17  C.  301. 


17  C.  301. 
APPELLATE  CIVIL. 

Before  Sir  W.  Comer  Petheratn,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Tottenham. 


TARINIPROSAD  ROY  (Judgment-debtor')  v.  NARAYAN  KUMARI 
DEBI  (Decree-holder).-      [5th  December,  1889.] 

Execution  of  decree — Execution  of  rent  decree  obtained  against  a  putnidar — Pro- 
perty other  than  the  tenure  proceeded  against — Bengal  Tenancy  Act  (VIII  of 
1835),  s.  65— Rent  decree, 

Where  a  landlord  obtains  a  decree  for  rent  against  his  tenant,  which  is  on  the 
face  of  it  a  decree  for  a  sum  of  money  without  creating  a  charge  upon  the  tenure, 
he  is  at  liberty  in  execution  to  bring  to  sale  property  of  his  judgment-debtor 
other  than  the  tenure  itself. 

Section  65  of  the  Bengal  Tenancy  Act  creates  a  first  charge  upon  the  tenure 
for  its  rent  and  puts  the  landlord  in  the  position  of  a  first  mortgagee  so  far  as  the 
rent  is  concerned,  but  the  tenant  remains  personally  liable  for  the  rent,  so  that 
the  landlord  has  a  charge  upon  the  tenure  for  [302  j  the  rent,  and  he  has  a 
remedy  against  the  tenant  personally  for  the  debt  to  him,  and  he  has  t  herefore  a 
right  to  avail  himself  of  either  of  these  remedies. 

[Appr.,  11  C.P.L.R.  95  (99)  ;  R.,  26  C.  103  (108)  ;  10  C.P.L.R,  48;  8  C.  W.N.  575  (576); 
1  N.L.R.  117  (119)  ;  Expl.,  14  C.P.L.R.  17  (19)  ;  R.  and  Expl.,  32  C.  680  (682).] 

THE  plaintiff,  having  obtained  a  decree  against  his  tenant  for  rent  of 
a  putni-taluq,  attached,  in  execution  of  this  decree,  properties  belonging 
to  the  judgment-debtor  other  than  the  putni-taluq  in  question. 

The  judgment-debtor  put  in  an  objection  that,  under  the  terms  of  the 
putni-kabuliyat  and  the  provisions  of  the  law,  the  decree-holder  was  bound 
to  proceed,  in  the  first  instance,  against  the  putni-tenure  itself  and  then 
against  a  certain  sum  given  in  deposit  by  the  judgment-debtor. 

It  appeared  that  the  putni-tenure  was  put  up  for  sale  in  execution  of 
this  decree,  but  the  sale  was  postponed  at  the  request  of  the  decree-holder 
and  was  not  further  proceeded  with. 

The  Subordinate  Judge  held  that,  as  far  as  the  special  agreement  in 
the  putni-kabuliyat  was  concerned,  the  case  was  on  all  fours  with  that  of 
Lolit  Mohun  Roy  v.  Binodai  Dabee  (1),  and  that  as  the  decree  made  no 
reference  to  the  special  agreement  and  was  an  ordinary  decree  for  rent,  he 
could  not,  therefore,  go  behind  this  decree  and  give  effect  to  the  terms  of 
the  kabuliyat ;  he  further  held  that  there  was  no  provision  of  law  limiting 
the  right  of  the  decree-holder  to  the  sale  of  the  putni-tenure  only,  and  he 
therefore  disallowed  the  objections. 

The  judgment-creditor  appealed  to  the  High  Court. 

Baboo  J asodanand  Pramanick,  for  the  appellant,  contended  that  the 
decree-holder  was  bound  first  of  all  to  proceed  against  the  tenure  both 
under  the  Rent  Law  and  the  Transfer  of  Property  Act, 

Baboo  Nilmadhnb  Sen,  for  the  respondent. 

JUDGMENT. 

The  judgment  of  the  Court  (PETHERAM,  C.  J.,  and  TOTTENHAM,  J.)  was 
delivered  by  

*  Appeal  from  Order,  No.  252  of  1889,  against  the  Order  of  Baboo  Hurro  Gobind 
Mookeriee,  Subordinate  Judge  of  Dinagepore,  dated  the  22nd  of  May  1889. 

(1)  14  G.  14. 
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PETHERAM,  C.J. — This  is  a  suit  which  was  brought  by  a  landlord 
against  a  tenant  to  recover  his  rent,  and  the  decree  upon  the  face  of  it  is 
a  decree  for  a  sum  of  money  without  charging  the  tenure  with  any  lien 
or  charge  of  any  kind,  and  from  that  I  apprehend  that  it  was  a  suit 
brought  against  the  tenant  personally  [303]  to  recover  the  amount 
which  was  due  from  him  to  the  landlord.  This  decree  having  been  ob- 
tained, the  landlord,  the  decree-holder,  makes  an  application  to  attach 
the  property  of  his  debtor  to  answer  the  decree.  The  property  which  he 
elects  to  attach  is  not  the  tenure,  and  the  question  which  arises  here  is 
whether  he  was  entitled  to  pursue  his  remedy  against  other  properties 
before  he  had  sold  the  tenure  itself. 

The  only  section  which  can  be  relied  upon  by  the  defendant,  the 
tenant,  is  s.  6.1)  of  the  Bengal  Tenancy  Act.  This  section  provides  that  a 
tenant  under  these  circumstances  shall  not  be  liable  to  ejectment  for 
arrears,  but  his  tenure  or  holding  shall  be  liable  to  sale  in  execution  of 
a  decree  for  the  rent  thereof  and  the  rent  shall  be  a  first  charge  thereon. 

This  section,  so  far  as  I  can  see,  creates  a  first  charge  upon  the  tenure 
for  the  rent  of  it,  and  puts  the  landlord  in  the  position  of  a  first  mortgagee, 
so  far  as  the  rent  is  concerned,  but  the  tenant  remains  personally  liable  for 
the  rent.  So  that  the  landlord's  position  is  this  :  he  has  a  mortgage  or 
charge  upon  the  tenure  for  the  rent,  and  he  has  a  remedy  against  the  tenant 
personally  for  the  debt  to  him.  That  being  the  case,  he  has  a  right  to 
avail  himself  of  either  of  his  remedies.  He  may,  if  he  chooses,  bring  an 
action  in  which  he  claims  to  establish  his  lien  upon  the  tenure  to  bring 
that  tenure  to  sale,  notwithstanding  any  other  charge  which  may  have 
been  made  upon  it,  and  that  whether  the  tenant  had  any  other  property 
and  whether  some  one  else  had  a  charge  by  way  of  contractual  mortgage 
upon  the  tenure. 

But  if  he  thinks  fit,  he  need  not  follow  that  course.  He  may  bring 
an  action  to  recover  the  debt  the  tenant  owes  him,  in  the  same  way  as 
he  might  if  he  were  a  mortgagee  in  a  case  where  there  was  a  personal 
covenant  in  the  mortgage-deed,  giving  the  go-by  to  the  mortgage  and 
getting  a  personal  decree  against  the  debtor  for  the  payment  of  the  money. 
Having  elected  that  course,  he  appears  to  be  in  the  position  of  an  ordinary 
creditor  able  to  release  his  debt  by  the  ordinary  forms  of  attachment  and 
sale  of  any  property  which  the  debtor  has  subject  to  any  charge  which 
other  persons  may  have  upon  it.  In  this  particular  case  the  decree  is,  on 
the  face  of  it,  only  a  money  decree  for  the  [30i]  payment  of  the  money, 
and  in  my  opinion  may  be  enforced  in  any  of  the  modes  in  which  an 
ordinary  money  decree  may  be  enforced  either  against  the  person  of  the 
debtor  or  any  property  of  his  that  may  be  found.  In  this  view,  we  think, 
that  the  view  taken  by  the  Subordinate  Judge  was  right,  and  that  this 
appeal  must  be  dismissed  with  cost, 
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Appeal  dismissed. 
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1889  17  C.  304  (P.O.)  =  5  Bar,  P.C.J.  429  =  13  Ind.  Jur.  328. 

JUNE  29-  PRIVY  COUNCIL. 

PRIVY  PRESENT  : 

COUNCIL.  Lord  Watson,  Sir  B.  Peacock  and  Sir  R.  Couch. 
7~cT~<in4  [^  aPPeal  fvom  ^ie  High  Court  at  Calcutta^  . 


5  Sar.  P.C.J.  HEMMUNI  SINGH  AND  OTHERS  (Plaintiffs)  v.  CAUTY  AND 

13?nd=J  ANOTHER  (Defendants).      [15th  and  16th  May  and  29th  June,  1889.] 

328.          Land   Registration    Act   (Bengal   Act    VII   0/1876),    s.  7—  Delimitation  of  land  of 
adjoining  proprietors  —  Correction  of  entry  in  register. 

On  a  claim  for  the  correction  of  the  entry  of  the  names  of  proprietors  in  the 
general  register  of  revenue-paying  lands  in  a  district  kept  in  accordance  with 
Bengal  Act  VII  of  1876,  the  limits  of  the  area  of  the  estate  had  not  been  defined, 
further  than  by  boundaries  mentioned  in  the  plaint,  which  were  disputed  by 
the  defendants,  who  were  the  owners  of  land  adjoining,  and  who  had  obtained 
from  the  Revenue  authorities  an  order  for  the  entry  now  alleged  to  be  incorrect. 
The  properties  were  both  parts  of  an  ascertained  number  of  bighas  forming  a 
Chuckla. 

The  High  Court,  while  affirming  the  decision  of  the  Court  below  in  the  plaint- 
iffs' favour  ordered  a  "local  enquiry  with  a  view  to  the  accurate  delimitation  of 
their  estate.  This,  with  the  subsequent  decree,  resulted  in  the  area  being  defined 
therein  by  reference  to  a  map  made  and  marked  by  an  Amin.  This  was  not  a 
just  division  ;  for,  while  it  divided  the  chuckla  so  as  to  give  the  defendants  their 
full  share,  it  went  beyond  it,  to  make  up  the  full  area  of  the  plaintiffs'  share. 
Their  Lordships,  therefore,  made  a  new  order,  calculated  to  secure  the  division 
of  the  whole  chuckla  in  due  proportions  for  the  purposes  of  the  entry  in  the 
register. 

APPEAL  from  a  decree  (8th  March  1882)  of  the  High  Court  varying 
a  decree  (1st  July  1880)  of  the  Subordinate  Judge  of  Bhagalpur. 

The  present  appeal  was  preferred  from  a  decree  which  directed  a  local 
investigation  as  to  boundaries,  for  the  purpose  of  ascertaining  the  correct 
entry  to  be  made,  in  accordance  with  s.  7  of  Bengal  Act  VII  of  1876  (the 
Land  Registration  Act,  1876),  in  [305]  reference  to  an  estate,  as  to  which 
the  names  of  the  plaintiffs  were  entered  in  the  column  of  proprietors. 

The  suit  of  which  this  appeal  arose  was  brought  to  set  aside  the 
order  of  the  revenue  authorities  in  the  Bhagalpur  district,  that  the  names 
of  the  defendants  should  be  entered  as  owners,  each  of  a  one-third  share 
of  a  whole  area,  or  a  chuckla,  comprising  a  little  more  than  1,040  bighas, 
known  as  Pathurghati  of  Phagu  Sirdar,  and  lying  within  or  forming  a 
dependency  of  a  mauza  called  Letouna.  This  had  formerly  been  part  of 
a  taluq  named  Thalba  which  belonged  to  a  joint  family  estate  owned  in 
the  year  1859  by  five  brothers.  On  a  partition  among  the  brothers,  the 
chuckla  Pathurghati  was  nominally  allotted  thus  :  viz.,  rather  more  than 
503  bighas  to  one  brother  named  Nundkishore,  and  the  residue,  536  bighas 
and  a  few  cottahs,  to  another  brother  named  Haruckman. 

The  present  suit  had  reference  to  the  proper  registration  of  the  plaint- 
iffs'  names  as  proprietors  of  these  503  bighas,  part  of  Pathurghati, 
involving  their  marking-off  and  description.  The  property  in  the  503 
bighas  remained  in  Nundkishore's  possession  till  his  death  in  1872, 
descending  to  his  heirs  the  present  plaintiffs.  The  residue,  536  bighas 
came  to  the  defendants  as  purchasers  from  Haruckman  ;  and  their  applica- 
tion made  in  1878  to  have  their  names  registered  under  Bengal  Act  VII 
of  1876  as  proprietors,  each  of  a  one-third  share  of  the  whole  of  mauza 
Latouna  and  of  chuckla  Pathurghati,  comprising  all  the  1,040  bighas 
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(instead   of   only   the    536   bighas,    which   had   fallen    to    the    share    of  1889 

Haruckman)   occasioned  this   suit.     An  Order    of  the  Collector,    dated  29th  JUNE  29. 

March    1879,  reversing   that    of   the  Deputy    Collector,   and  confirmed   on  p 

appeal  by  the   Commissioner,  directed  entry  of  all   that  the  defendants  had  /-»OIJNC 
applied    for,  which    included    entry   of  two-thirds  of    Pathurghati  in  their 

names.  17  c.  304 

The    Subordinate   Judge  decreed    that  the    names  of   the  plaintiffs  be  (P.C.)  = 
entered    in  the  register,  in    respect  of  that  portion  of  Pathurghati  of   which  5  Sar.  P.C.J. 

portion    the  boundaries  were  given  in  the  plaint ;  the  names  of  the   defend-   .„  f 

.     .  f    ,  13  Ind.  Jur. 

ants    being  removed  ;  the  orders  ot  the  revenue  officers    being  set  aside  as        323. 

to  the  entry  in  favour  of  the  .defendants. 

The  High  Court  (Prinsep  and  O'Kinealy,  JJ.)  in  the  main  affirmed 
this  decree ;  but  found  it  necessary  to  direct  the  District  [306]  Judge 
to  issue  an  order  to  an  Amin  to  make  a  local  enquiry,  and  a  map  of  the 
land  to  which  the  entry  when  made  would  relate.  This  was  done.  The 
Judges  then  in  continuance  (3rd  April  1883)  gave  the  following  deci- 
sion : — 

"  It  was  our  intention  not  merely  to  find  in  favour  of  the  plaintiffs, 
but  to  restrict  the  claim  so  that  they  might  have  only  the  503  bighas  odd 
to  which  they  became  entitled  in  consequence  of  the  partition  between 
Nundkishore  and  Haruckman  Singh.  We  certainly  never  intended  to 
deprive  the  defendant  of  the  536  bighas  odd  to  which  under  that  partition 
he  was  also  entitled. 

"  The  local  enquiry  has  now  been  held,  and  the  Amin  has  submitted 
a  map  showing  the  area  claimed  by  the  parties,  as  well  as  the  boundaries 
of  Pathurghati  fixed  by  the  survey  of  1847,  that  is  to  say,  about  eleven 
years  before  the  partition  took  place.  Within  these  boundaries  the  Amin 
has  found  an  area  of  1,049  bighas,  which  was  the  area  dealt  with  by  the 
partition.  The  case,  therefore,  is  practically  a  mere  boundary  dispute. 
The  only  difficulty  arises  from  the  fact  that  the  boundary  between  the  two 
properties  of  the  parties  runs  almost  entirely  though  jungle  land  having  no 
defined  features, 

"  The  main  objection  which  has  oeen  taken  before  us  to  the  correct, 
ness  of  the  Amin's  proceedings  relates  to  the  northern  boundary.  Now 
it  does  not  appear  that  any  such  objection  was  taken  while  these  proceed- 
ings  were  being  held,  or  at  any  previous  stage  of  this  case.  It  would 
seem  rather  as  if  the  correctness  of  that  delienation  was  accepted  by  the 
parties,  since  it  generally  accords  with  the  boundaries  which  they  pointed 
out.  There  is  no  reason  to  suppose  that,  as  regards  the  eastern  and 
western  boundaries  of  the  entire  tola  Pathurghati  of  Phagu  Sirdar, 
any  error  has  been  committed  ;  and  the  correctness  of  the  entire  demar- 
cation is  in  some  way  corroborated  by  the  fact  that  the  area  corresponds 
with  that  dealt  with  by  the  partition. 

"  It  seems  to  us,  therefore,  that  we  should  be  doing  justice  between 
the  parties  in  the  present  case,  if  we  were  to  give  the  defendant  the  full 
amount  of  the  536  bighas  to  which  under  the  partition  he  is  entitled, 
leaving  the  remainder  to  the  plaintiffs. " 

The  judgment  then  gave  a  more  detailed  description  of  what  the  entry 
was  to  be  by  reference  to  the  map  ;  and  a  decree  followed  to  the  same 
effect. 

The  plaintiffs  appealed  to  Her  Majesty  in  Council,  as  to  the  question 
of  the  correctness  of  the  entry  of  the  boundaries,  as  decreed  by  the  High 
Court. 
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1889  Mr.   R.    V.   Doyne,   for  the   appellant,   argued   that,   as  the  plaintiffs 

JnNE_29.     sought,    not  to   obtain    possession    by  decree,    but  to  have  their  [307]  title 

PRIVY       c^eared  from   tne  doubts  that  would  be  cast  upon  it  by  the  mistaken  entry 

COUNCIL     uncler    *^e  erroneous   orders  of  the   Collector  and  of  the   Commissioner,  it 

was   not  incumbent  on   the  plaintiffs  to   have  the  division  ascertained  and 

17  C.  304     delineated.     All  that  was  necessary   for  the    plaintiffs  was  that  the   orders 

(P.C.)=      should  be  set  aside,  and  that  the  parties  should  be  restored  to  their  former 

5  S42qP'C'J<  Position-     H  anything   more  was   required,   the   boundaries   alleged  in  the 

13  IndJur  P^ai'nt   were  caPable   of  being  laid    down.     The    decree  of  the  High    Court 

328.       '  would  have   the  effect  of   apparently  transferring  to   the  defendants,  lands 

which,   as  to    part,  had    been    in    the    possession  of    the    plaintiffs  and  of 

Nundkishore   since    1859;  land    that   decree  prescribed  an  unjust    division 

for  the  purposes  of  the  register. 

Mr.  C.  W.  Avathoon,   for  the  respondents,   supported  the  decree  of  the 
High  Court. 

Mr.  R.  V.  Doyne  replied. 

JUDGMENT. 

Their   Lordships   took  time  to   consider  their   judgment,  which  was 
afterwards  (on  29th  June)  delivered  by 

SIR  R.  COUCH. — The  appellants  we.re  the  plaintiffs  in  the  suit,  and 
the  plaint  stated  that  upon  a  partition  between  the  members  of  a 
joint  Hindu  family  of  property,  of  which  a  chuckla  known  as  Pathurghati 
formed  part,  and  the  entire  16  annas  of  which  chuckla  was  1,040  bighas 
1  cottah  2  dhoors,  503  bighas  7  cottahs  12  dhoors  12  rains  of  jungle-land  fell 
to  the  share  of  Babu  Nundkishore  Singh,  the  father  of  the  first  and  grand- 
father  of  the  second  and  third  plaintiffs,  and  the  remaining  536  bighas 
13  cottahs  9  dhoors  8  rains  of  jungle.land  of  the  chuckla  went  to  the  share 
of  Baboo  Haruckman  Singh,  from  whom  the  defendants  derive  their  title. 
That  upon  petitions  of  the  plaintiffs  and  defendants  for  registration  of  namea 
under  Bengal  Act  VII  of  1876,  an  order  for  registration  of  names  of  the 
plaintiffs  in  respect  of  the  503  bighas  ,  &c.,  was  made  by  the  Deputy 
Collector  ;  but  on  appeal  the  Collector  reversed  that  order,  and  directed 
the  names  of  the  first  and  second  defendants  to  be  recorded  in  regard  to 
two-thirds  of  the  entire  chuckla,  and  this  order  was  confirmed  by  the 
Commissioner,  and  in  accordance  with  it  the  name  of  the  second  defendant 
was  also  registered  in  respect  of  one-third.  The  plaint  prayed  for  an  order 
for  registration  of  the  plaintiffs'  [3081  names  in  respect  of  the  503  bighas, 
&c.,  out  of  the  1,040  bighas,  &c.,  and  for  the  registration  of  the  defendants' 
names  only  in  respect  of  the  remaining  536  bighas,  &c.,  and  for  other 
relief,  giving  boundaries  of  the  508  bighas.  The  written  statements  of  the 
defendants  said  that  the  boundaries  given  in  the  plaint  did  not  comprise  503 
bighas  of  land ;  that  the  entire  area  of  chuckla  Bathurghati  was  not 
1,040  bighas,  and  the  boundaries  given  by  the  plaintiffs  were  wrong.  The 
Subordinate  Judge  of  Bhagalpur  made  a  decree  that  the  names  of  the 
plaintiffs  should  be  registered  in  respect  of  that  portion  of  the  lands  which 
is  called  Pathurghati  Phagu  Sirdar,  the  boundary  of  which  has  been  given 
in  the  plaint,  and  that  the  names  of  the  defendants  in  respect  of  the  share 
should  be  expunged,  and  that  portion  of  the  order  of  the  Mutation  Depart, 
ment  which  is  prejudicial  to  the  interests  of  the  plaintiffs  should  be  set 
aside. 

Upon  an  appeal  to  the  High  Court,  that  Court  considered  that 
the  partition  was  made  as  stated ;  but  the  real  difficulty  in  the  case 
consisted  in  the  indefinite  character  of  the  boundaries  given  in  the  plaint 
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upon   which   the   plaintiffs'   case   had   been    decreed  ;    that   those    bound-        1889 
aries,   so   far  as  they    understood   them,    were  natural    boundaries :     but     JUNE  29. 
from  the   extensive    area  of   the  land    in    dispute,    it  was    not  improbable       p 
that  these  natural  boundaries  indicated  only  a    small  portion  of  the  bound-    rOUNCir 
ary   lines.     They  therefore  thought  it    necessary  that  the  boundaries  given 
in  the  plaint   should  be   ascertained  and   clearly   indicated  in  a  map  before     ^l  C.  304 
a  final  order  was  made.     The   District   Judge  was   accordingly    requested      (P.C.)  = 
to  direct  a  competent  Amin  to  prepare  a  map,  after  proper  enquiry,  show-  $  Sar<  P^ 
ing   the  boundary   as  stated  in   the   plaint ;  and    having   ascertained   these  J3  In<j  ~^ 
boundaries,   the  Amin  should    proceed  to   measure   the  area  falling  within         328. 
them,  and  should  then  submit  his  report  for  the  orders  of  the  High  Court. 
The  District  Judge  accordingly,  by  an   order  dated    the  10th  of  June  1882, 
commanded  a  Civil  Court  Amin  to   make  the  local    investigation    and  the 
map  thus  required. 

The  Amin  made  his  report,  dated  12th  August  1882.  In  that  he 
states  that  the  servants  of  the  plaintiffs  and  defendants  had  pointed  out 
the  land  which  they  said  was  in  the  possession  of  their  masters  and 
it  was  measured  ;  but  the  lands  as  pointed  out  when  added  together, 
did  not  tally  with  the  amount  of  land  specified  [309]  in  the  partition, 
and  was  deficient  by  256  bighas  2  cottahs  14  dhoors.  He  then  says  that 
in  order  to  ascertain  why  the  amount  of  land  had  decreased,  as  well  as  to 
know  the  boundary  limit  of  chuckla  Pathurghati,  he  summoned  several 
persons ;  but  they  only  stated  that  the  lands  appertaining  to  mouza 
Babhungan,  named  in  the  plaint  as  on  the  west  of  the  503  bighas  claimed, 
were  on  the  western  limit  of  chuckla  Pathurghati.  After  this  he  called 
fora  survey  map  made  in  1847,  which  had  been  filed  on  behalf  of  the 
plaintiffs,  and  using  this  and  taking  a  point  on  the  east  side  where  Pathur- 
ghati joined  two  mouzas,  Doparkha  and  Burakurwa,  which  was 
pointed  out  and  admitted  by  the  agents  of  both  parties  and  the  servant  of 
the  proprietor  of  those  mouzas,  he  fixed  the  boundaryof  Babhungaon 
farther  to  the  west  than  the  point  which  had  been  pointed  out  to  him  by 
the  agents  of  the  plaintiffs  as  on  the  western  limits  of  Pathurghati,  so  as 
to  include  the  256  bighas  which  were  deficient.  This  was  done  in  the 
absence  of  any  representative  of  the  proprietor  of  Babhungaon.  The 
Amin  appears  to  have  thought  he  was  bound  to  fix  the  boundaries  of 
Pathurghati  so  as  to  give  an  area  which  exactly  tallied  with  that  in  the 
partition.  But  it  was  not  his  duty  to  do  this,  and  the  defendants  had 
denied  that  the  entire  area  of  the  chuckla  was  1,040  bighas. 

The  case  came  again  before  the  High  Court  on  the  3rd  April  1883, 
the  respondents  (the  plaintiffs)  having  filed  objections,  in  which  they  said 
that  as  the  partition  did  not  take  place  with  reference  to  the  survey  map, 
the  Amin  was  wrong  in  calling  for  the  survey  map,  and  in  finding  on  the 
strength  of  it  that  the  chuckla  extended  more  on  the  west,  contrary  to  the 
allegations  of  both  parties.  But  the  Court  adopted  the  boundaries  found 
by  the  Amin,  and  decided  to  give  to  the  defendants  the  full  amount  of 
536  bighas  to  which  they  said  they  were  under  the  partition  entitled, 
leaving  the  remainder  to  the  plaintiffs ;  and  also  that  the  defendants 
were  to  have  the  portion  which  lies  to  the  extreme  east,  and  they  were  to 
obtain  the  services  of  some  competent  person  to  delineate  on  the  map  sub- 
mitted to  the  Court  by  the  Amin  the  boundaries  between  the  536  bighas 
and  the  lands  belonging  to  the  plaintiffs.  This  was  done,  and  the  case  with 
the  map  of  the  surveyor  again  came  before  the  Court  on  the  6th  June  1883, 
[310]  when  it  was  objected  on  behalf  of  the  plaintiffs  that  the  balance 
remaining  in  their  possession  was  considerably  less  than  503  bighas,  but 

745 
C  VIII— 94 


17  Cal-  311 


INDIAN    DECISIONS,    NEW    SERIES 


[Yol. 


1889 

JUNE  29. 

~ 

IVY 

"IL* 


the  Court  said  they  had  then  no  concern  with  that  matter  —  it  was  con- 
sidered  before  the  decree  was  settled  —  and  ordered  that  the  map  should 
form  part  of  the  decree,  and  that  out  of  the  lands  in  suit  the  plaintiffs 
snouid  receive  any  land  outside  the  boundary  shown  by  the  line  marked 
by  the  surveyor,  and  the  other  boundaries  -described  in  the  order  of  3rd 
April,  and  the  defendants  should  get  536  bighas  lying  within  those  bound- 
aries.  The  result  is  that  the  defendants  would  obtain  possession  of  536 


17  C.  304 
(P.C.)  = 

5  Sar.  P.C.J.  bighas,  and  the  plaintiffs  might  have  to  engage  in  a  suit  with  the  proprie- 
T^?=T  ":ors  °^  Babhungaon  before  they  could  obtain  possession  of  the  whole  of 
"s28  Ur  *ke  ^Ql  bighas.  This  is  not  a  just  division,  and  their  Lordships  are  of 
opinion  that  in  this  suit  the  boundaries  of  the  land  to  be  divided  should  be 
taken  to  be  those  pointed  out  by  the  servants  of  the  parties,  and  that  the 
proper  decree  will  be  that  the  land  within  those  boundaries,  and  which 
are  within  the  line  marked  green  on  the  copy  of  the  map  of  the  Amin 
to  be  annexed  to  the  order  of  Her  Majesty  in  Council,  shall  be  divided, 
by  a  competent  surveyor,  by  a  line  beginning  on  the  northern  boundary  at 
a  point  in  a  straight  line  with  the  north-west  corner  of  the  tank,  and 
going  thence  to  the  southern  boundary  as  nearly  in  a  direct  line  as  will 
conveniently  divide  the  whole  area  in  the  proportion  of  503  to  536,  and 
that  the  plaintiffs  shall  obtain  possession  of  the  land  lying  on  the  western 
and  the  defendants  of  the  land  lying  on  the  eastern  side  of  such  line,  and 
that  the  suit  should  be  remitted  to  the  High  Court  that  the  line  shall  be 
so  marked  and  the  decree  of  the  High  Court  be  varied  accordingly.  Their 
Lordships  will  thus  humbly  advise  Her  Majesty.  The  parties  will  bear 
their  own  costs  of  this  appeal. 

Decree  varied. 

Solicitors  for  the  appellants  :  Messrs.  T.  L.  Wilson  &  Co. 
Solicitors  for  the  respondents  :  Messrs.  Barrow  <§•>  Rogers. 


17  C.  311  (P.O.)  =  16  I.  A.  183  =  5  Sar.  P.  C.  J.  458  = 
Rafique  and  Jackson's  P.O.  No.  114. 

[311]  PRIVY  COUNCIL. 

PRESENT  : 

Lord  Watson,  Sir  B.  Peacock  and  Sir  R.  Couch. 
[On  appeal  from  the  Court  of  the  Judicial  Commissioner  of  Oudh.] 


HAIDAR  ALI  KHAN  (Plaintiff)  v.  NAWAB  ALI  KHAN  AND 
(BY  REVIVOR)  NAUSHAD  ALI  KHAN  (Defendants'). 
[17th  and  18th  July,  1889.] 

Oudh  Estates  Act  (I  of  1869),  s.  3  —  Effect  of  sanad  to  confer  proprietary  right  on  a 
talukdar,  not  being  a  trustee  —  Claim  to  under-proprietary  right  against 
talukdar  distinguished,  and  not  concluded  by  a  decree  for  the  former  right  in 
his  favour. 

Unless  a  talukdar,  who  holds  such  a  sanad  as  is  referred  to  in  the  Oudh 
Estates  Act  I  of  1869,  has  agreed  in  some  way,  or  has  otherwise  become  legally 
bound  to  hold  the  estate  comprised  in  the  sanad,  or  some  part  of  it,  in  trust  for 
another  person,  the  principle  on  which  Sookraj  Koowar  v.  Government  (l)  and 
Hardco  Ralish  v  Jowahir  Singh  (2)  were  decided  is  not  applicable  to  make  the 
talukdar  hold  subject  to  a  charge  for  the  benefit  of  such  other  person. 

The  talukdar  in  whom  no  such  trust  is  vested  is  entitled  to  the  proprietary 
right  in  the  lands  forming  the  talukdari  estate  comprised  in  the  sanad. 


(1)   14  M.I.A.  112. 


(2)  6I.A.  161, 
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A  claim  against  the  talukdar  for  the  proprietary  right  included  lands   in   which          1889 

the   claimant   alleged   himself   to  have  purchased  under  proprietary  rights  which  JULY  18. 
were  not  claimed.     A  decree,  maintaining  the  talukdar's    proprietary    right,    was  __ 

made  without  prejudice  to  a  claim  for  the  under-proprietary  rights.  PRIVY 

APPEAL  from  a  decree  (10th  June  1885)  of  the   Judicial   Commissioner    COUNCIL, 
of   Oudh,   affirming   a   decree   (14th  March  1884)  of  the  District  Judge  of 
Lucknow. 

The  suit  out  of  which  this  appeal  arose  was  brought   by    the    plaintiff  ie  I.A.  183 
to    obtain    proprietary    possession  of  villages  in  the  Bara  Banki  district,  of  5  Sar.  P.O. 
which  the  greater  part  were   comprised    in    a  talukdari   sanad,    dated    1st        458  = 
October    1860,    granted    by    the    Government    to    the  plaintiffs  brother,    J*a**ue,  & 
father  of  the  defendant,  who  succeeded  as  talukdar  in    1875.     Part   of   the  p  c^ifo":!!* 
claim    also   was    for  villages  in  which  the  plaintiff  alleged  that  he  had  pur- 
chased the  under-proprietary  rights.     And   the   principal   question    raised 
by   this   appeal   was   as  to  the  correctness  of  the  concurrent  judgments  of 
the  Courts  below,    which    maintained    the   sole    proprietary   right   of   the 
defendant  as   talukdar,  in  virtue  of  the  sanad  confirmed  as  it  had  been  by 
the  effect  of  s.  3  of  the  Oudh  Estates  Act    I  of  1869.     A    further    question 
related  to  the  under-proprietary  rights. 

[312]  The  plaintiff  was  the  third  son  of  Lutf  Ali  Khan,  who  died 
more  than  fifty  years  before  this  suit,  leaving  four  other  sons.  The 
second  son,  Mardan  Ali,  deceased  on  the  16th  August  1875,  was  father 
of  the  original  defendant  on  this  record,  Nawab  Ali,  who  died  after  this 
appeal  had  been  filed.  A  certificate  (16th  October  1888)  certifying  his 
death,  and  the  relationship  of  Naushad  Ali,  his  minor  son,%was  sent  by 
the  Judicial  Commissioner  to  the  Registrar,  and  by  their  Lordships'  order 
of  revivor  (19th  February  1889),  Naushad  Ali  was  brought  on  to  the  record, 
being  represented  by  the  Court  of  Wards  through  the  Deputy  Commis- 
sioner of  Bara  Banki. 

Nawab  Ali  executed  the  kabuliyat  on  the  25th  November  1858, 
and  on  the  25th  October  1860  he  received  a  sanad  granted  by  the  Chief 
Commissioner  in  the  form  then  granted  to  the  Oudh  talukdars  (1).  This 
recited  that,  by  the  proclamation  of  the  15th  March  1858,  all  proprietary 
rights  in  the  soil  of  Oudh  (with  the  exception  of  land  .-lying  in  special 
localities)  were  confiscated  and  vested  in  the  British  Government,  which 
was  empowered  to  make  transfers  as  its  will.  Wherefore  the  Chief 
Commissioner,  acting  under  authority  vested  in  him  by  the  Governor- 
General  in  Council,  thereby  granted  and  conferred  on  Nawab  Ali  Khan 
the  entire  proprietary  right  in,  and  possession  over,  the  estate  of  Maila 
Raeganj  in  Daryabad,  viz.,  the  villages  entered  in  the  kabuliyat  executed  by 
him,  and  to  his  heirs  in  perpetuity,  subject  to  paying  the  annual  revenue 
which  might  be  fixed  from  time  to  time  and  to  other  terms  specified. 

Nawab  Ali  Khan  had  previously,  on  12th  July  1860,  made  application 
that  "  the  integrity  of  his  estate,"  conferred  on  him  in  proprietary  right  by 
the  British  Government  heritable  from  generation  to  generation,  should  be 
maintained  in  accordance  with  the  practice  obtaining  in  a  raj  or  gaddi 
without  its  being  allowed  to  be  divided  into  shares.  And  the  sanad  con- 
tained the  following  clause  : — "  One  of  the  terms  of  this  sanad  is  this, 
that  if  the'  original  proprietor  or  any  of  his  successors  die  intestate,  his 
whole  estate  shall  devolve  on  his  male  issues,  viz.,  the  sons  and  nephews, 
&c.,  in  the  order  of  succession  in  accordance  with  the  system  of  [313]  raj 
of  gaddi."  Comprised  in  the  sanad  were  eight  villages  in  perganna  Bado 

(1)  A    similar  sanad    is  set  forth  at  length  in  Thakur  Shere  Bahadur  Singh   v, 
Thakurain  Dariao  Singh  (3  C.  649). 
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1889       Sarai  and  six  in  Daryabad.     Nawab  Ali  Khan   was   then   about   eighteen 
JULY  18.     years   of   age,   and    his   father  and  uncles  were  all  living.     The  taluk  was 
afterwards  included  in  list  2  of  the  lists  prepared  in  accordance    with   the 
PRIVY       Qudh  Estates  Act  I  of  1869,  s.  8. 

COUNCIL.  The  estates  claimed  were  shown  by  four    schedules   appended   to  the 

17*C~311     plaint  and  marked  A,  B,  C  and  D. 

(P.C.)=  Schedule  A  comprised  the  ancestral  property  in  three  villages,  of  which 

16  LA.  183=  the  first,  Maila  Raeganj,  gave  its  name  to  the  taluk. 

5  Sar.  P.C.J.          Schedule  B  comprised  certain  villages,  or  divisions  of    villages,    which 
Rafio=ue  &    were   acquired    while  the  defendant  was  a  minor  and  were  included  in  the 
Jackson's    sanad.     These  the  plaintiff  alleged  to  have  been  acquired    in    the    first   in- 
P.C.  No.  114.  stance  by  himself. 

Schedule  C  comprised  certain  under-proprietary  rights  in  small  hold- 
ings which  were  said  to  have  been  acquired  by  the  plaintiff  himself,  after 
the  grant  of  the  sanad,  at  dates  varying  from  December  1874  to  April 
1876,  from  under-proprietors  and  village  zemindars  within  the  taluk. 

Schedule  D  comprised  sir  land  lying  in  different  villages  within  the 
taluk,  and  alleged  to  belong  to  the  plaintiff,  as  other  sir  land  had  belonged 
to  Sahib  AH,  the  eldest  of  Lutf  Ali's  sons,  and  to  Tassadduck  Rasul, 
brother  of  the  defendant,  and  to  Inayet  Ali,  the  third  son  of  Lutf  Ali. 

The  plaintiffs  claim  was  based  on  statements  in  the  plaint  to  this 
effect,  viz.,  that  with  the  exception  of  the  late  Raja  Farzand  Ali,  who 
being  talukdar  of  Jehangirabad  did  not  care  for  assistance  from  the 
ancestral  estate,  all  the  other  sons  of  Lutf  Ali,  including  Mardan  Ali,  the 
defendant's  father,  were  allowed  sir  land  as  detailed  in  schedule  D  ;  and 
that  the  plaintiff  had  full  control  over  all  the  remaining  estate,  which 
was  in  his  proprietary  possession,  according  to  the  clauses  1,  3  and  12  in 
the  wajib-ul-arz  of  village  Maila  Raeganj.  This  possession  continued 
during  the  lives  of  the  Raja  and  of  Mardan  Ali,  the  defendant  remaining 
satisfied  with  his  forty-three  bighas  of  sir  land  mentioned  in  schedule  D, 
but  that  after  the  deaths  of  his  father  and  his  uncle,  Raja  Farzand  Ali, 
which  latter  took  place  on  the  30th  November  1880,  the  defendant 
sought  to  disturb  the  plaintiff's  [314]  previous  long  possession,  and 
applied  on  the  8th  of  January  1881  to  the  Magistrate,  who  maintained 
the  plaintiffs  possession  under  s.  530  of  the  Code  of  Criminal  Procedure  ; 
that  the  Magistrate's  order  was  set  aside  for  certain  irregularities  by  the 
Judicial  Commissioner  on  the  9th  June  1881  ;  and  that  the  defendant 
ousted  the  plaintiff  from  not  only  his  possession  of  the  lands  of  the  taluk 
(i.e.,  from  the  lands  of  schedules  A  and  B),  including,  with  a  small  excep- 
tion, the  plaintiff's  sir  lands  within  the  taluk,  but  also  from  his  under- 
proprietary  rights  acquired  by  him  by  purchase  in  the  lands  of  schedule  C. 
The  plaintiff  claimed  (1)  that  a  decree  for  possession  of  the  entire  area 
of  the  ancestral  property  entered  in  schedule  A  of  the  plaint  be  made, 
excepting  the  sir  land  forty-three  bighas  held  by  the  sons  of  Mardan  Ali 
on  payment  of  revenue;  and  that  it  be  declared  that  the  rent-free  sir  land 
entered  in  schedule  D  was,  according  to  old  usage,  a  compensation  for  the 
malikana  or  percentage  due  on  account  of  superior  right  to  the  defendant 
as  kabuliyatdar ;  (2)  that  a  decree  for  proprietary  possession  of  the  entire 
area  of  the  acquired  property  entered  in  schedule  B  be  made  in  favour  of 
the  plaintiff;  in  whose  favour  also  (3)  a  decree  for  full  proprietary  right 
in  the  estates  and  interests  entered  in  schedule  C  should  be  made. 

The  grounds  of  defence  appear  from  the  issues,  which  were,  first, 
whether  the  suit  was  barred  either  by  the  sanad  or  by  the  Oudh  Estates 
Act,  I  of  1869,  and  how  the  claim  was  affected  by  the  Oudh  Sub-Settlement 
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Act  XXVI  of    1866  ;  secondly,  as   to   the  land   comprised  in  schedule   A,        1889 
whether   or    not   the    plaintiff   was   entitled    to   it  in  right  of  inheritance ;     JULY  18. 
thirdly,  whether  he  was  entitled  to  the  land  in  B  and  C,  by    reason   of   his        "    ; 
having  acquired  it  ;  fourthly,  whether  he  was  in    possession  till  June  1881  ;    _ 
and  fifthly,  "  was  defendant's  name  entered  in  the  Government    papers   as 
owner,  by  consent  of  plaintiff,  as  ism  farzi  ?"  17  C.  311 

At  the  hearing  the  plaintiff  relied   on   clauses   in    the   wajib-ul-arz   of     (p.c'.)  = 
Maila  Raeganj,  the  principal  village  in  the  taluk,  as  containing  admissions  16  LA.  183= 
of  his  beneficial  interest.     The  District  Judge  found   against    him    on    the  5  ^*''fi^"'* 
fifth    issue  ;    also  expressing  in  the  judgment  an  opinion  that  the  wajib-ul-    Raflaij^  & 
arz,  as  well  as  the  correspondence  and  the   evidence    generally,    contained    Jackson's 
nothing    [315]    to   show  that    by   agreement   or  by  his  conduct  the  taluk- P.O.  No.  114. 
dar  had  constituted  himself  a  trustee  as  to  any  part  of  the    estate    claimed. 

On  the  plaintiff's  appeal  the  following  judgment  was  given  by  the 
Additional  Judicial  Commissioner,  Mr.  T.  B.  Tracy  : — 

"  In  appeal,  Mr.  Thomas  contends  that,  at  the  regular  settlement  in 
1870,  the  titular  talukdar  admitted  in  the  village  administration  paper, 
or  wajib-ul-arz,  the  possession  and  proprietary  right  of  Sheikh  Haidar 
Ali.  Further,  that  the  evidence  on  the  record  proved  Haidar  Ali's  pos- 
session of  the  estate,  and  that  there  was  nothing  to  show  that  Haidar  Ali 
or  his  son  Mansab  Ali  were  merely  agents  for  the  talukdar. 

11  For  the  defendant  his  pleader  contended  that  the  real  owner  of  the 
estate  was  Mardan  Ali,  the  father  of  the  defendant,  who  caused  his  son 
to  be  recorded  as  proprietor.  It  was  further  pointed  out  that,  under 
s.  10,  Act  I  of  1869,  the  defendant  as  sanad-holder  had  acquired  an  inde- 
feasible title  to  the  estate  ;  that  the  suit  was  to  recover  possession  of  the 
taluka  and  not  to  establish  that  the  defendant  held  it  or  any  part  of  it  in 
trust  for  the  plaintiff;  that  the  preparation  of  the  wajib-ul-arz  by  the  de- 
fendant was  a  clear  indication  of  proprietary  right ;  and  that  in  this 
very  paper,  the  plaintiff,  as  uncle  of  the  talukdar,  was  recorded  as 
holding  some  sir  land  for  his  maintenance. 

"  To  this  it  was  replied  that  the  suit  was  not  for  the  cancellation  of 
the  defendant's  talukdari  sanad,  but  for  a  return  to  the  status  quo  ante, 
that  is,  for  the  restoration  to  possession  of  the  plaintiff  as  rightful  owner 
of  the  estate  ;  that  in  accordance  with  numerous  judgments  of  the  Privy 
Council  the  suit  was  not  barred. 

"  It  appears  to  me  that  the  present  suit  is  distinguishable  from 
Ramanund  Runway  v.  Raghonath  Kunwav  (1),  and  the  other  cases  referred 
to  in  the  judgment  therein.  In  these  suits  the  title  of  the  talukdar  as 
legal  owner  of  the  estate  was  admitted,  but  it  was  sought  to  establish 
that  he  had,  by  express  agreement  or  by  his  conduct,  constituted  himself 
a  trustee  for  others  as  to  the  whole  or  part  of  the  beneficial  interest 
in  the  land  the  subject  of  the  sanad.  The  present  suit  is  practically 
and  substantially  for  a  declaration  that  no  estate  had  in  fact  been  con- 
ferred by  Government  on  the  talukdar,  and  that  in  the  entire  transaction 
[316]  was  a  mere  fiction.  I  do  not  think  that  the  confiscation,  restora- 
tion, and  subsequent  grant  of  the  estate  can  be  viewed  in  this  light.  It 
must,  I  think,  be  held  that  the  sanad  gave  tne  defendant  the  absolutely 
legal  title  to  the  estate  against  adverse  claimants. 

"  It  remains  to  be  decided  whether  the  defendant  has  subsequently, 
either  by  express  agreement  or  by  his  conduct,  constituted  himself  a 
trustee  for  the  plaintiff. 

(1)8  C.  769  =  9  I. A.  41. 
749 


17  Cal.  317  INDIAN    DECISIONS,    NEW    SERIES 

1889  "  The   District   Judge   has  found  that  the  wajib-ul-arz,  as  prepared  at 

JULY  is.     the  settlement  of    1870,    '  must    be   taken    to   be   a  correct   and    genuine 
•rT™        record   of  the   rights   of   the    parties,    but    neither  in   that  document  nor 
P  elsewhere  can  I  find  any  evidence  of  any  agreement  that  in    the  record  of 

rights,    one   name    should    be    substituted    for    another    as    a    fictitious 
17  C.  311     transaction    by    way    of    trust.     I    can    nowhere    find    that    defendant 
(P.C.)=      has   invariably   admitted    plaintiffs    possession    as    proprietor    over   the 
16  I.A.  183=  estate."     In   this   finding  I  concur.     The  passages   in  paras.    1,  3,  and  12 
458-         °^  *^e  wajib-ul-arz  on  which    the    plaintiff  relies   are    manifestly   insuffici- 
Rafique  &    en^     The  passage  in  para.  1  is  as  follows  : — '  During  the  possession  of  the 
Jackson's     present  talukdctr  other  pattis  acquired  by  Haidar  AH,  uncle    of    the    taluk- 
P.C.  No.  114.  dar,  by  virtue  of  transfer  were  included.'  Paragraph  3  begins  as  follows  : — 
Haidar  Ali,  the  talukdar's  uncle,  has  the  power  of  proprietor  in    respect  of 
arranging    for   cultivation,    collection  of  rent  and  abatement  and  enhance- 
ment  thereof,    and    for    reclaiming    waste    land.     Paragraph    12    merely 
declares   that   as  a  member  of  the  talukdar  family,  Haidar  Ali  holds  some 
sir  for  his  maintenance  in    accordance   with   the   usual   custom.     There    is 
nothing   in  all  this  inconsistent  with  the  finding  of  the  District  Judge  that, 
as  a  fact,  Sheikh  Mardan  Ali,  and  after  him  his  son,  the  defendant,    mana- 
ged   the   estate   through    Mansab    Ali,    the   son    of  Haidar  Ali,  who  is  the 
prime  mover  in  the  present  case,  his  father,  the  ostensible    plaintiff,    being 
an  old  man  on  the  verge  of  imbecility. 

"  As  to  the  wajib-ul-arz,  I  find  that  it  contains  no  admission  by  the 
defendant  that  his  title  is  fictitious,  and  that  his  uncle  was  the  rightful 
owner  of  the  estate.  Apart  from  this,  if,  as  the  plaintiff  alleges,  he  was 
all  along  in  proprietary  possession  of  the  estate  and  the  defendant  was 
merely  titular  talukdar,  what  becomes  of  his  claim  to  be  the  cestui  que 
trust  of  the  latter  ? 

[317]  "  There  is  no  good  evidence  that  the"  plaintiff  was  ever  in 
possession  of  the  estate  as  proprietor,  either  before  or  after  annexation. 
There  is,  on  the  other  hand,  ample  evidence  on  the  record  that  the  estate 
was  managed  on  behalf  of  Sheikh  Mardan  Ali  and  his  son  Nawab  Ali,  by 
Mansab  Ali.  This  is  abundantly  proved  by  the  numerous  letters  which 
the  Judge  has  found  to  have  been  written  by  Mansab  Ali  to  his  uncle 
Mardan  Ali,  making  reports  as  to  the  management  and  asking  for  orders. 
The  plaintiff  has,  in  my  judgment,  failed  to  prove  his  case,  which  is  from 
the  outset  improbable.  It  does  not  appear  why  he  should  have  a  better 
title  to  the  estate  than  his  elder  brother  Mardan  Ali.  In  the  next  place, 
supposing  him  to  have  acquired  possession  under  native  rule  to  the 
exclusion  of  his  elder  brother,  what  motive  could  he  have  had  for  making 
his  nephew  the  ism  favzi  proprietor  in  preference  to  one  of  his  own  sons  ? 
Why  did  he  not  assert  his  claim  when  the  summary  settlements  were 
made  with  Nawab  Ali  Khan,  or  when  the  estate  was  conferred  on  him  by 
Government  ? 

"The  oral  evidence  as  to  the  possession  of  the  estate  before  1881  is 
conflicting.  I  am  however  of  opinion  that,  taking  one  part  of  the  case 
with  the  other,  the  weight  of  evidence  goes  to  prove  that  Haidar  Ali  and 
his  son  Mansab  Ali  managed  the  estate  on  behalf  of  the  talukdar.  As 
members  of  the  family  they  were  allowed  extensive  powers,  and  were  not 
called  to  a  very  strict  account  in  respect  of  their  collections.  Nawab  Ali 
Khan  was  an  absentee,  and  appears  to  have  lived  for  the  most  part  with 
his  uncle  the  late  Raja  Farzand  Ali  Khan,  the  wealthy  Talukdar  of 
Jehangirabad.  I  do  not  think  that  any  weight  can  be  given  to  the 
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evidence   in  this   case  of   Tassadduck    Rasul  (Nawab    Ali  Khan's  brother        1889 
and  the  present  Talukdar  of  Jehangirabad).     The  brothers  are   at  enmity      JULY  18. 
in  consequence  of  the  bequest  by  Raja  Farzand    Ali  Khan  of    his  estate  to 
Tassadduck  Rasul.     The  finding  of  the  District   Judge,  though    professing 
merely  to   decide  the    fifth  issue,    practically  decides    that  Haidar    Ali  did 
not  enjoy  proprietary  possession  till  20th  June  1881  (4th  issue).  I7~c~3ii 

"  I  find  that  the  plaintiff-appellant    has  failed  to    make  good  his  claim       (P.C.)  = 
to  any  part  of  the  property    in  suit,    and  I  accordingly    dismiss  the    appeal  16  I<A<  183= 
with  casts."  458='C'J' 

On  the  plaintiffs  appeal.  Raftque  & 

Mr.  R.V.Doyne,  for  the  appellant.— The  settlement  made  in  1260 
Fasli,  corresponding  to  1853  A.  D.,  in  the  name  of  [318]  Nawab  Ali 
Khan,  then  aged  only  nine  or  ten  years,  was  no  recognition  of  his  exclu- 
sive right,  but  only  the  result  of  family  arrangement.  Actually  at  that 
time  the  son  had  no  right,  as  his  father,  Mardan  Ali,  was  then  alive.  The 
nephew's  name  was  recorded  as  the  ostensible  proprietor,  the  uncle  re_- 
maining  in  possession.  The  just  inference  was  that  the  name  was  used 
by  an  arrangement  common  in  troubled  times.  The  question  then  arose, 
what  were  the  rights  of  the  relations  of  a  talukdar,  their  rights  not  being 
expressed,  in  a  sanad  granted  to  the  latter  alone  ?  It  was  submitted  that 
this  appellant's  right  to  the  proprietary  interest  in  the  lands  forming  the 
taluk  of  Raeganj,  which  he  was  admitted  by  the  wajib-ul-arz  of  1870  to 
have  then  possessed  (lands  of  which  the  appellant  retained  possession  till 
ousted  by  Nawab  Ali  Khan  in  June  1881),  should  have  been  declared.  His 
rights  were  not  those  of  a  karinda  or  manager.  It  was  not  that  the  plaint- 
iff alleged  the  sanad  to  be  fictitious.  What  was  meant  was  that  the  boy's 
name  was  used  "  benami,  "  to  which  the  expression  "ismfarzi"  correspond- 
ed ;  and  what  was  alleged  was  that  the  existence  of  the  plaintiff's  in- 
terest in  and  title  to  the  family  estate  having  been  established,  the 
defendant  should  have  been  held  to  be  in  the  position  of  a  trustee.  He 
could  be  held  to  be  in  that  position  on  the  principle  recognized  in 
Hardeo  Baksh  v.  Jowahiv  Singh  (1),  Sookraj  Koowar  v.  Government  (2) ,  and 
[319]  The  Widow  of  Sunkersahai  v.  Raja  Kashi  Pershad  (3).  The 
plaintiff  at  all  events  should  have  been  declared  entitled  to  possession  of 
his  portion  of  the  sir  lands  comprised  in  the  taluk  ;  and  no  case  had  been 
suggested  for  excluding  the  plaintiff  from  the  under-proprietary  rights 
detailed  in  schedule  C  of  the  plaint.  Reference  was  made  to  Court 
Shunkev  v.  The  Maharaja  of  Bulvampoire  (4j,  Shere  Bahadur  Singh  v.  Daraio 
Kuav  (5),  Ramanand  Kuar  v.  Raghunath  Kuav  (6). 

(1)  4    I.  A.    178  =  3   C.  522  =  6     I.A.  161.— As   the    Indian  Law    Reports   contain 
no   report    of   the    final   judgment    in    Hardeo   Baksh    v.    Jowahir   Singh,    in    which 
the   first   judgment    (9th   June   1877),  is    reported    (3   C.  522).    the   result   here  stated. 
On   the   remand,   the   Commissioner   of  Sitapur   found    as   a    fact    that,    during    the 
period   between   Lord   Canning's   proclamation   of  confiscation    in  1858    and   the  com- 
mencement  of   the  disputes   between   the   parties,    there   had  been    a  joint   interest  in 
and   a   common  management   of,   the   talukdari   estate   by   the  parties.     Upon  this  the 
final  judgment  (1st  March  1879)  was  that  such  an  interest  could  not  have  existed  unless 
the  talukdar  had  consented   that  the  property   should  be  held   as  the   joint  estate  of  the 
family  ;    and    that   there   were   grounds    for    presuming    that  it  was  the  intention  of  the 
talukdar   that   the  villages  included   in  the  summary   settlement    with    him,    and   sanad 
granted   to    him,    should    be   held    by   him    in    trust   for  the  joint  family  as  joint  family 
estate,   subject  to  the  law   of  the  Mitakshara  ;   and  the  appeal   being  allowed,  it  was  de- 
clared that  he  so  held  the  villages  in  suit. — See  Pirthi  Pal  v.  / owahir  Singh  (14  C.  493 
at  p.  495.) 

(2)  14  M.I. A.  112.  (3)  4  I.  A.  198  =  1. A.  Sup,  Vol.  220. 
(4)  4  C.  839.                        (5)  3  C.  645.  (6)  8  C.  766=9  I. A.  41. 
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1889  Mr.  T.  H.  Cowie,  Q.  C.,  and  Mr.  /.  H.  A.  Branson,  for  the  respondent, 

JULY  18.     argued   that  the   claim   of  the    plaintiff,  being   against  the  sanad   of    25th 
~ October  1860,  could  not  be  sustained.     Neither   the    wajib-ul-arz,    nor  any 
P    '  other    evidence  in  the  suit  established  the  title  of  the  plaintiff  as  proprietor, 

and  he  had  failed  to  prove  his  case.     There   was  no  ground    for  the  recog- 
17  C.  311     nition  of  a  trust ;  and  neither  by  the  defendant's   acts  nor   conduct,  nor  by 
(P.C.)=      express  nor  by  implied  agreement,  had  he  rendered  himself  a  trustee. 
16  LA.  183=  Mr.  /?.  V.  Doyne  replied. 

S^58=C>  JUDGMENT. 

Rafique  ^&  Their  Lordships'  judgment  was  delivered  by 

Jackson's^  gIR  g     PEACOCK. — Their   Lordships   are    of   opinion  that    the  decree 

'  of  the  Judicial  Commissioner  ought  to  be  affirmed. 

There  is  nothing  in  this  case  to  show  that  the  defendant,  by  any 
agreement  or  by  any  arrangement  or  other  means,  became  clothed  with 
any  trust  as  regards  the  lands  included  in  the  sanad.  The  case,  therefore, 
does  not  fall  within  the  decisions  of  Sookraj  Koowav  v.  Government  (1),  or 
the  case  of  Hardeo  Baksh  (2).  The  defendant  is  therefore  entitled,  as 
proprietor,  to  the  lands  included  in  the  sanad. 

A  question  has  been  raised  with  regard  to  the  lands  included  in 
schedule  C.  As  to  those  the  plaintiff  has  claimed  a  proprietary  right.  If 
he  had  claimed  a  sub-proprietary  right,  the  defendant  might  have  given 
evidence  to  show  that  he  was  not  entitled  to  any  such  right.  Their  Lord- 
ships however  think  that,  in  affirming  the  decree,  it  ought  to  be  without 
prejudice  [320]  to  any  claim  which  the  plaintiff  may  have  to  under  pro- 
prietary rights  in  respect  of  the  property  included  in  schedule  C. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  this  effect,  and 
that  the  appeal  should  be  dismissed. 

The  appellant  must  pay  the  costs  of  it. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Messrs.  Barrow  <§•>  Rodgtrs. 
Solicitors  for  the  respondent :  Messrs.  Watkins  <£•  Lattey. 

C.  B. 


17  C.  320. 

SMALL  CAUSE  COURT  REFERENCE. 

Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Pigot. 

PREM  SOOK  AND  ANOTHER    (Plaintiffs]  v.  DHURUM  CHAND  AND 
ANOTHER  (Defendants).*      [6th  January,  1890.] 

Contract    Act  (IX  of   1872),  s.    27 — Contract  in  restraint  of  trade — Constructian  of 
contract. 

A  contract  under  which  goods  were  purchased  of  a  certain  rate  for  the 
Cuttack  market,  containing  a  stipulation  that,  if  the  goods  went  to  Madras,  a 
higher  rate  should  be  paid  for  them,  is  not  one  in  restraint  of  trade  ;  and  where 
the  purchasers  sold  the  goods  to  a  person  in  Calcutta,  who  in  turn  resold  to 
another,  who  took  them  to  Madras  :  Held,  that  the  original  purchasers  were, 
under  the  terms  of  the  contract,  liable  to  pay  at  the  enhanced  rate. 

[F..  13  M.  472  (475).] 

*  Small  Cause   Court   Reference   No.    6  of  1889,  made  by  Baboo  Jodoo  Nath  Roy, 
Officiating  Judge  of  the  Court  of  Small  Causes,  Calcutta,  dated  the  4th  of  June  1889. 
(1)  14  M.I. A.  112.  (2)  6  I. A.  161. 
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THIS  was  a  suit  brought  in  the  Calcutta  Court  of  Small  Causes  by 
the  plaintiffs  on  the  following  contract : — 

l-£  Sne  Cones jee. 

"  1^.       To       THE        EVER-LIVING        PREM      SOOK        RAM      NARAIN. Accept 

the  salutation  of  Giridhari  Lall  and  Dhurum  Chand.  Further  (we)  have 
bought  from  you  6  bales  of  twist,  bearing  Gunga  label,  at  the  rate  of 
Rs.  9-15.  We  have  bought  these  goods  for  the  purpose  of  giving  them  to 
the  Oriyahs.  These  goods  shall  go  to  Cuttack,  not  to  Madras.  If  they 
are  taken  to  Madras,  we  shall  pay  at  the  rate  of  Rs.  10-15.  We  will 
raise  no  objection  on  any  account. 

Sumbat  1945,  12  (light  side  in)  Joyst.  "  (Sd.)  DHURUM  CHAND." 
[321]  The  plaintiff  alleged  that,  notwithstanding  this  contract,  the 
goods  were  taken  to  Madras,  and  he  therefore  claimed  the  price  of  six 
bales  at  Rs.  10-15,  less  the  money  received  from  the  defendants.  The 
defendants  contended  that  the  contract  was  one  in  restraint  of  trade,  and 
gave  evidence,  which  was  believed,  that  they  themselves  had  not  sent  the 
goods  to  Madras,  but  that  they  had  sold  them  to  one  Sreeram,  who  again 
sold  to  one  Mutty  Setty,  and  that  the  latter  had  taken  the  goods  to 
Madras. 

The  Judge  of  the  Small  Cause  Court  held  that,  having  regard  to  the 
nature  of  the  contract  and  to  the  case  of  Carlisles  Nephews  v.  Ricknauth 
Buktearmull  (1),  the  contract  was  not  one  in  restraint  of  trade  or  against 
public  policy,  as  the  defendants  were  not  prohibited  from  se'  ding  the 
goods  to  Madras.  But  although  the  contract  was  not  one  in  restraint  of 
trade,  he  considered  that  the  defendants  had  not  themselves  committed 
any  breach  of  the  contract,  and  could  not  therefore  be  made  liable.  At 
the  request  of  the  plaintiffs,  the  questions,  whether  the  contract  was  void 
as  being  in  restraint  of  trade,  and  whether  the  defendants  could  be  held 
liable  in  consequence  of  the  sale  at  Madras  by  Mutty  Setty,  were  referred 
to  the  High  Court. 

Mr.  Acworth,  for  the  plaintiffs,  contended  that,  under  the  terms  of 
the  contract,  the  defendants  were  liable  to  pay  at  the  higher  rate,  and  was 
then  stopped  by  the  Court. 

Mr.  Garth,  for  the  defendants,  contended  that  s.  27  was  vvide  enough 
to  cover  a  partial  restraint,  citing  Madhub  Chunder  Poramanick  v. 
Rajcoomav  Dass  (2). 

OPINION. 

The  opinion  of  the  Court  (PETHERAM,  C.  J.,  and  PIGOT,  J.)  was  deli- 
vered by 

PETHERAM,  C.  J. — This  is  a  reference  from  the  Small  Cause  Court 
upon  which  a  question  of  law  arises.  The  suit  was  a  suit  brought  by  the 
plaintiffs  against  the  defendants  to  recover  the  price  of  six  bales  of  twist 
at  the  rate  of  Rs.  10-15  a  bundle. 

The  defendants  paid  into  Court  a  sum  of  money  calculated  at  the  rate 
of  Rs.  9-15  a  bundle,  and  the  question  between  the  parties  was,  what  was 
the  sum  which,  according  to  the  contract  between  [322]  them,  the  defend- 
ants were  to  pay  the  plaintiffs  for  these  goods,  it  being  admitted  that 
they  had  received  them. 

The  goods  were  sold  by  the  plaintiffs  to  the  defendants  under  a 
written  contract  (here  followed  the  contract  above  set  out,  17  C.,  p.  320). 
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After  that  contract  had  been  entered  into,  it  appears  that  the  defend- 
ants re-sold  these  parcels  of  goods  in  the  Calcutta  market  to  some  other 
dealer,  and  the  person  to  whom  the  defendants  sold  them,  I  believe — 
though  that  fact  is  not  material  to  the  decision  of  this  case — re-sold  them 
again  in  the  Calcutta  to  another  dealer,  and  that  dealer  sent  them  to  Madras. 
Upon  that  the  plaintiffs  claimed  to  be  paid  at  the  higher  rate,  and  the 
defendants  objected  to  pay  at  that  rate,  because  they  had  not  themselves 
sent  them  to  Madras. 

The  learned  Judge  of  the  Small  Cause  Court  gave  judgment  for  the 
defendants,  considering  that  the  lower  rate  only  was  payable,  but  at  the 
request  of  the  parties  has  referred  these  two  questions  for  the  opinion  of 
the  Court — 1st,  "  whether  the  contract  is  void  as  being  in  restraint  of 
trade  and  being  opposed  to  public  policy,"  if  not,  2ndly,  "  whether  in 
consequence  of  the  buyer  of  the  defendants'  vendees  having  sent  the 
goods  to  Madras  the  defendants  are  bound  to  pay  the  higher  rate  men- 
tioned  in  the  contract." 

As  to  the  first  question,  we  can  see  no  reason  for  supposing  that  this 
is  a  contract  in  restraint  of  trade  in  any  sense  whatever.  The  defendants 
are  not  restrained  by  the  contract  from  dealing  with  Madras  as  much  as 
they  please.  All  that  the  plaintiffs  say  in  that  contract  is,  we  will  sell 
these  goods  to  you  at  one  price  if  you  are  going  to  send  them  to  Cuttack, 
but  we  will  charge  you  another  price  if  they  are  sent  for  sale  to  Madras. 
They  had  a  right  to  refuse  to  sell  to  the  defendants  at  all  this  small  parcel 
of  goods,  and  they  had  a  right  to  fix  the  price  at  which  they  were  willing 
to  sell  them  ;  and  they  did  fix  the  price  in  this  way,  and  the  defendants 
accepted  the  bargain.  We  can  see  no  restraint  of  trade  in  that,  because 
it  left  the  defendants  free  to  trade  with  the  goods  in  any  other  place  and 
in  any  way  they  thought  -fit. 

Then  comes  the  other  question,  whether,  in  consequence  of  the 
[323]  buyer  of  the  defendants,  vendees  having  sent  the  goods  to  Madras, 
the  defendants  were  bound  to  pay  the  higher  rate  mentioned  in  the 
contract.  This  is  a  simple  question  of  the  construction  of  the  vords  of 
the  contract.  These  words  are  :  "  These  goods  shall  go  to  Cuttack,  not 
to  Madras.  If  they  are  taken  to  Madras,  we  will  pay  at  the  rate  of 
Rs.  10-15."  In  our  opinion  the  meaning  of  these  words  is,  we  agree 
to  send  these  goods  to  Cuttack,  and  if,  instead  of  their  going  to  Cuttack, 
they  go  to  Madras,  we  agree  to  pay  the  higher  rate.  There  is  not  only 
a  contract  that  the  defendants  will  not  send  them  to  Madras,  but  the 
defendants  agree  that  if  they  go  not  to  Cuttack  but  to  Madras,  they  will 
pay  the  higher  price  for  them.  They  have  gone  to  Madras  and  not  to 
Cuttack,  and  therefore  it  seems  to  us  that  the  defendants  must  pay  the 
higher  rate. 

A  great  deal  has  been  said  as  to  there  being  no  limit  as  to  time,  and 
no  limit  as  to  the  way  in  which  they  get  to  Madras.  As  to  that,  it  seems 
to  us  that  this  contract  must  be  read  in  the  light  of  common-sense,  and 
that  the  plain  meaning  of  it  is,  that  the  goods  are  to  be  sent  to  Cuttack 
from  Calcutta  for  sale,  and  if,  instead  of  that,  they  are  sent  from  Calcutta 
as  bundles  of  bales  of  twist  of  that  particular  mark  to  be  sold  at  Madras, 
they  shall  be  paid  for  at  the  higher  rate.  We  do  not  see  anything  illegal 
in  that  or  anything  in  restraint  of  trade,  or  that  it  is  unreasonable  or 
unlikely  for  the  parties  to  make  such  a  contract.  We  think  therefore 
that  the  Judge  of  the  Small  Cause  Court  was  wrong  in  the  view  he  took 
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of  this  matter,  and  that  judgment  must  be  entered  for  the    plaintiff  for   an 
amount  calculated  at  the  higher  rate. 

Attorney  for  plaintiffs  :  Mr.  E.  J.  Fink. 

Attorney  for  defendants  :  Mr.  N.  C.  Base. 

T.  A'.  P. 

17  C.  324. 
[324]  MATRIMONIAL  JURISDICTION. 

Before  MY.  Justice  Wilson, 


HILLIARD  (Petitioner]  v.  MITCHELL  (Respondent). 
[6th  January,  1890.] 

Marriage— Suit  for   nullity   of  marriage— Divorce  Act  (IV  of  1869),  ss-  18,  19  (2) — 
Domicile  of  origin — Religious  communion. 

Where  the  petitioner,  a  member  of  the  Church  of  England,  came  to  India 
about  the  year  1867.  his  domicile  of  origin  being  then  English,  and  in  1871 
married  the  illegitimate  sister  (since  deceased)  of  his  second  wife,  whom  he 
subsequently  married  in  1887,  it  being  uncertain  what  his  domicile  was  at  the 
date  of  his  first  marriage  :  Held,  in  a  suit  for  nullity  of  marriage,  that  either 
the  petitioner  carried  with  him  to  India  the  laws  as  to  capacity  to  marry  by 
which  he  was  originally  governed,  or  he  was  governed  by  the  law  of  the  class  to 
which  he  belonged,  and  that  in  either  case  the  marriage  could  not  be  supported. 

Lopez  v.  Lopez  (1)  referred  to  and  applied. 
[R.,  16  A.  212  (215).] 

ROBERT  WILLIAM  HILLIARD,  by  his  petition,  stated  that,  on  the 
14th  day  of  February  1871,  he  was  lawfully  married  to  Mary  Madeline 
Hilliard,  then  Mary  Madeline  Ross,  spinster,  at  St.  John's  Church  in 
Council  House  Street,  in  the  town  of  Calcutta  ;  that  the  petitioner's  said 
wife  died  on  the  21st  day  of  December  1883 ;  that,  on  the  19th  day  of 
November  1887,  the  petitioner  went  through  the  ceremony  of  marriage 
with  Julia  Ella  Mitchell  at  St.  Thoma's  Church,  Free  School  Street,  in 
Calcutta  ;  and  that  they  had  lived  and  cohabited  together,  but  there  had 
been  no  issue  from  this  cohabitation. 

Mary  Madeline  Hilliard,  the  petitioner's  first  wife,  was  the  uterine 
half-sister  of  Julia  Ella  Mitchell,  and  the  petitioner  prayed  for  a  declara- 
tion that  the  marriage  celebrated  between  himself  and  Julia  Ella  Mitchell 
was  null  and  void  on  the  ground  that  the  parties  thereto  were  within  the 
prohibited  degrees  of  affinity. 
The  case  was  undefended. 

Mr.  L.  P.  Pngh,  Mr.  E.  W.  Ortiiond,  and  Mr.  L.  Evans  Pugh,  appeared 
for  the  petitioner. 

They  referred  to  the  Indian  Divorce  Act  (IV  of  1869),  ss.  18,  19  (2); 
The  Queen  v.  Chadwick  (2) ;  Lopez  v.  Lopez  (1). 

[325]  The  further  facts  appear  from  the  following  judgment : — 

JUDGMENT. 

WILSON,  J. — This  is  a  petition  by  a  husband  for  a  decree  of  nullity 
of  marriage,  on  the  ground  that  the  parties  to  the  marriage  are  within  the 
prohibited  degrees  of  affinity.  The  marriage  was  duly  proved  ;  and  it  was 
proved  that  the  petitioner  had  been  formerly  married  to  an  illegitimate 
sister,  since  deceased,  of  the  second  wife. 
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The  petitioner  was  born  in  England,  of  parents  having  an  English  or 
Irish  domicile,  and  he  is  and  has  always  been  a  member  of  the  Church  of 
England.  He  came  to  this  country,  he  thinks,  in  1867,  as  assistant  in  a 
shop  in  Calcutta.  He  has  now  no  intention  of  ever  returning  to  England  ; 
but  what  his  domicile  was  at  the  date  of  the  marriage,  in  1871,  is  not  clear, 
nor  is  it,  I  think,  material  to  determine  it.  Upon  any  view,  I  think,  the 
decree  asked  for  must  be  made. 

If  the  domicile  of  the  petitioner  was  English,  the  English  law  of 
prohibited  degrees  was  applicable  to  his  marriage,  and  under  that  law,  this 
was  a  prohibited  marriage.  If  the  petitioner's  domicile  was  Indian,  still 
the  same  result  must  follow.  It  may  be  that,  as  an  Englishman  born,  he 
carried  with  him  to  India  the  laws  as  to  capacity  to  marry  by  which  he 
was  originally  governed,  irrespective  of  the  religious  communion  to  which 
he  belongs ;  and  is  therefore  subject  to  the  law  of  England  in  this  matter. 
This  is  a  point  upon  which  the  Full  Bench  in  Lopez  v.  Lopez  (1)  at 
p.  720  abstained  from  expressing  an  opinion.  If  this  view  be  not  the  true 
one,  then  the  petitioner  was  governed  by  the  law  of  the  class  to  which  he 
belonged,  that  is  to  say,  the  law  of  the  Church  of  England,  according  to 
the  principle  applied  to  Christians  of  another  class  in  Lopez  v.  Lopez  (1). 

Upon  no  view  of  the  case  can  the  marriage  be  supported.  A  decree 
of  nullity  must  be  made. 

Decree  of  nullity  of  marriage. 

Attorney  for  petitioner  :  Mr.  C.  N.  Manuel. 


A.  A.  c. 


17  C.  326. 
[326]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Ghose  and  Mr.  Justice  Rampini. 


LALA  KIRUT  NARAIN  AND  ANOTHER  (Defendants]  v.  PALUKDHARI 
PANDEY  AND  OTHERS  (Plaintiffs]*      [4th   September,    1889.] 

Appeal— Bengal  Tenancy  Act  (VIII  of  1885),  s.  104,  cl.  2— Special  Judge— Dispute  as 
to  settlement  of  rent. 

No  appeal  lies  to  the  High  Court  from  the  decision  of   a   Special    Judge   under 
s.  104,  cl.  2  of  the  Bengal  Tenancy  Act. 

[R.,  21  C.  776  (781)  ;  33  C.  837  (839)  =4  C.L.J,  138,] 

CERTAIN  raiyats,  the  respondents  in  this  appeal,  applied  for  a  settle- 
ment of  their  rents  under  s.  104  (2)  of  the  Bengal  Tenancy  Act,  1885, 
to  Mr.  Collins,  the  Revenue  Officer  appointed  to  make  a  survey  and  record 
of  rights  in  the  district  of  Mozufferpore.  On  the  29th  April  1886, 
Mr.  Collins  made  a  settlement  of  their  rents  upon  the  footing  of  what  he 
considered  to  be  the  existing  rent,  but  the  landlords,  the  appellants  in  the 
present  appeal,  being  dissatisfied  with  Mr.  Collins'  settlement,  appealed 
against  his  orders  to  Mr.  A.  C.  Brett,  the  Special  Judge  appointed  under 
s.  108  (1)  of  the  Bengal  Tenancy  Act  for  the  purpose  of  hearing  appeals 
from  his  decisions.  Mr.  Brett  confirmed  the  orders  of  Mr.  Collins,  and 

*  Appeal  from  Appellate  Decree  No.  529  of  1889.  against  the  decree  of  A.  C.  Brett, 
Esq.,  Judge  of  Tirhoot,  dated  the  10th  of  January  1889,  affirming  the  decree  of  E.  W. 
Collins,  Esq.,  Settlement  Officar  of  Mozufferpore,  dated  the  29th  of  April  1886. 

(1)  12  C.  706. 
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the  landlords  preferred  a  second  appeal  to  the  High  Court.  This  appeal 
was  heard  on  the  6th  January  1S88  ;  but  the  question  as  to  whether  a 
second  appeal  did  lie  to  the  High  Court  against  the  order  of  the  Special 
Judge  was  not  raised. 

The  Court  (Macpherson  and  Ghose,  JJ.)  remanded  the  case  to  the 
Court  of  First  Instance  (i.e.,  the  Settlement  Officer)  "  to  determine  judi- 
cially and  on  proper  evidence  what  the  existing  rent  is."  When  the  case 
went  back  to  Mozufferpore,  the  post  of  Settlement  Officer  had  been  abolish- 
ed, as  the  cadastral  survey  and  the  preparation  of  the  record  of  rights  in 
Mozufferpore  had  been  put  a  btop  to  by  Government.  Under  these 
circumstances,  Mr.  Brett  decided  to  deal  with  the  case  himself  under 
ss.  565  and  568  of  the  Civil  Procedure  Code,  and  after  receiving  all  the 
evidence  [327]  both  parties  had  to  adduce,  on  the  10th  January  1889,  again 
confirmed  the  settlement  of  the  rents  made  by  Mr.  Collins. 

The  landlords  appealed  to  the  High  Court. 

Baboo  Umakali  Mookerjee,  for  the  appellants. 

Baboo  Taruck  Nath  Palit,  for  the  respondents. 

A  preliminary  objection  was  taken  on  behalf  of  the  respondents  that 
no  appeal  lay  to  the  High  Court  from  the  order  of  10th  January  1889 
passed  by  Mr.  Brett. 

JUDGMENT. 

The  judgment  of  the  High  Court  (GHOSE  and  RAMPINI,  JJ.),  after 
stating  the  facts,  proceeded  as  follows  : — 

The  landlords  now  again  appeal  to  this  Court,  urging  (1)  that 
Mr.  Brett,  as  Special  Judge,  has  under  s.  108  (1)  no  power  to  do  otherwise 
than  hear  appeals  from  the  Revenue  Officers'  orders ;  that  as  District  Judge 
he  has  no  power  to  take  any  steps  in  the  case  ;  and  that,  therefore,  his 
proceedings  now  appealed  against  are  ultra  vires  and  without  jurisdiction  ; 
(2)  that  ss.  565  and  568,  Civil  Procedure  Code,  have  no  application  to 
the  case  ;  and  (3)  that  he  has  now  settled  the  rents  of  several  raiyats  who 
were  not  parties  to  the  original  proceedings  before  Mr.  Collins.  On 
the  other  hand,  a  preliminary  objection  is  urged  on  behalf  of  the  res- 
pondents to  the  effect  that  no  appeal  against  the  order  of  Mr.  Brett  passed 
on  the  10th  January  last  lies  to  this  Court,  inasmuch  as  under  s.  108  (3) 
a  second  appeal  lies  to  the  High  Couit  only  against  decisions  passed  by 
a  Special  Judge  under  the  provisions  of  s.  106  of  Act  VIII  of  1885,  and 
that  the  decision  of  Mr.  Brett  now  appealed  against  was  not  passed  in 
a  case  under  that  section.  We  think  after  some  consideration  that  this 
preliminary  objection  must  prevail.  It  seems  clear  that,  according  to 
Chapter  X  of  the  Tenancy  Act,  a  proceeding  under  s.  104  (2)  for  the  set- 
tlement of  rent  is  a  different  thing  from  a  proceeding  under  s.  106  with  re- 
gard to  a  dispute  as  to  the  correctness  of  any  of  the  particulars  required  to 
be  entered  in  the  record  of  rights,  and  it  is  only  when  such  a  dispute  arises, 
and  is  disposed  of  by  a  Settlement  Officer,  that  a  second  appeal  lies  to  the 
High  Court.  The  words  "  not  being  an  entry  of  a  rent  settled  under  this 
chapter,"  occurring  in  s.  106,  read  in  connection  with  s.  108  (3),  clearly 
indicate  that  this  Court  has  no  authority  to  entertain  a  second  appeal  in 
matters  [328]  relating  to  the  settlement  of  rent ;  and  from  the  proviso  to 
s.  108  it  appears  that  it  is  only  when  a  dispute  arises  regarding  any  of  the 
particulars  entered  in  the  record  of  rights,  and  when  on  second  appeal  the 
High  Court  has  altered  the  decision  of  the  Special  Judge  in  respect  thereto, 
that  they  have  the  power  to  exercise  any  jurisdiction  as  to  the  settlement 
of  rent.  In  the  present  case  no  point  is  raised  before  us  as  to  any  of  the 
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matters  mentioned  in  the  proviso  to  s.  108,  and  it  follows  that  no  second 
appeal  lies  to  this  Court  against  the  orders  of  the  Special  Judge  ;  and  we 
find  that  the  same  conclusion  has  already  been  arrived  at  by  another 
Division  Bench  of  this  Court  in  the  case  of  Shewbarat  Koev  v.  Nirpat  Roy 
(1),  decided  by  Tottenham  and  Gordon,  JJ.,  on  the  15th  May  1889. 

It  remains  to  be  considered  whether  we  can  or  should  interfere,  as  we 
have  been  asked  to  do,  with  the  order  of  Mr.  Brett,  now  appealed  against, 
under  the  powers  vested  in  us  by  s.  622,  Civil  Procedure  Code.  After  con- 
sideration, we  think  we  should  not  do  so,  for,  though  it  has  now  come  to 
our  notice  that  the  Government  Notification  of  November  4th,  1885, 
ordering  a  cadastral  survey  in  part  of  the  Mozufferpore  district,  has  been 
withdrawn,  except  with  regard  to  certain  specified  villages  (see  Government 
Notification  of  December  14th,  1886,  published  in  the  Calcutta  Gazette  of 
December  15th,  1886,  Part  I,  p.  1308),  amongst  which  do  not  occur  the 
names  of  the  villages  in  which  the  present  applicants  are  raiyats,  yet  it 
seems  doubtful  if  we  have  authority  to  interfere  under  the  provisions  of 
s.  622  with  Mr.  Brett's  orders.  In  the  case  above  cited,  it  has  been  held 
that  the  Court  of  a  special  Judge  when  that  officer  makes  an  order  regarding 
a  settlement  of  rent,  is  not  a  Court  Subordinate  to  this  Court.  It  miy,  how- 
ever, be  contended  that  it  is  a  Court  subject  to  our  appellate  jurisdiction 
within  the  purview  of  s.  15  of  the  Charter  Act,  and  that  therefore  we  have 
authority  to  interfere.  But  be  that  as  it  may,  as  the  present  case  is  clearly 
one  regarding  the  settlement  of  rent,  and  not  one  in  which  there  is  any  dis- 
pute as  to  an  entry  in  the  record  of  rights  (so  that  we  could  not  now  pass 
any  order  in  it  settling  the  applicant's  rents),  and  seeing  that  no  appeal 
lay  to  the  Court  when  the  order  of  the  Special  Judge  was  set  aside 
[329]  and  the  case  remanded  for  re-trial  on  the  6lh  January  1888,  it 
would  seem  to  us  to  be  one  in  which  the  interference  of  this  Court  under 
s.  622,  Civil  Procedure  Code,  is  not  desirable.  We  accordingly  abstain 
from  passing  any  orders  with  regard  to  it  under  the  provisions  of  that 
section.  We  think  it  proper  to  mention  that  when  the  case  was  remand- 
ed on  the  6th  January  1888,  no  question  as  to  whether  a  second  appeal 
lay  against  the  order  of  the  Special  Judge  in  this  case  was  raised  before 
this  Court. 

For  all  these  reasons  this  appeal  will  be  dismissed,  but  in  the  circum- 
stances without  costs. 


c.  D.  P. 


Appeal  dismissed. 


17  C.  329. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Pigot  and  Mr.  Justice  I\ampini. 


MORAN  AND  OTHERS  (Plaintiffs)  v.  CHAIRMAN  OK  MOTIHARI 
MUNICIPALITY  (Defendant).*  [1st  August,  1889.] 

High  Court,  Powers  of — Enforcement  of  public  duties — License  for  a  provision 
market — Const  ruction  of  the  word  "may" — Bengal  Municipal  Act,  1884  (Bengal 
Act  111  of  1884),  s.  339. 

The  High  Court  has  no  power  to  compel  Municipalities  beyond  the  local  limits 
of  its  ordinary  original  civil  jurisdiction  to  do  their  duty  or  to  restrain  them  from 
doing  that  which  it  is  not  in  their  province  to  do. 

*  Appeal  from  Original  Decree  No.   139  of  1888,    against  the    decree    of    Baboo 
Amrit  Lai  Chatterji,  Subordinate  Judge  of  Sarun.  dated  the  29th  of  March  1888. 

(1)  16  C.  596. 
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There  are  no   words  which  render  it   obligatory   on   a  Municipality  to  grant  a          1889 
license  under  s.  339  of  Bengal  Act  III  of  1884.  AUG.  1. 

The  word  "  may  "  in  s.  339  of  that  Act  is  not  to  be  construed  as  "  shall.  " 

APPEL- 
[Appr.,20C.  654  (661)  ;  Cons..  21  A.  348  =  A.W.N.  (1899)  97  ;  R.,  19  A.  313  (317).]  LATE 

THIS  was  a  suit  brought    by  the    plaintiffs  for  an    order  directing    the       CIVIL. 
Municipal  Commissioners   of  Motihari  to    grant  a  license  to  the    plaintiffs 
under  s.  339  of  the  Bengal  Municipal  Act,  1884,  and  for  compensation.  1?  c-  329. 

The  facts  of  the  case  were  as  follows  : — 

The  plaintiffs,  who  were  the  proprietors  of  an  indigo  concern  in 
Motihari,  carried  on  their  business  through  a  lawfully-constituted  attor- 
ney and  agent  under  the  name  and  style  of  "  The  Motihari  Indigo 
Concern."  They  were  also  the  proprietors  of  an  ancient  market,  called 
Goodri  Bazar,  centrally  situated  within  the  Town  of  Motihari  and 
within  easy  access  of  its  inhabitants.  Upon  the  extension  of  Part  X 
of  the  Bengal  Municipal  Act,  1884,  to  the  [330]  Municipality  of 
Motihari  about  the  end  of  1885,  a  license  under  s.  340,  cl.  2,  of  the  Act 
for  the  sale  of  perishable  articles  in  Goodri  Bazar  was  granted  to  the 
plaintiffs  for  the  remainder  of  the  then  current  year  ending  the  31st 
March  1886.  About  this  time  the  Municipality  opened  a  market  called 
Henry-ka-bazar  at  a  short  distance  from  the  town  of  Motihari.  On  the 
1st  April  1886,  the  plaintiffs  applied  for  a  license  for  their  market  under 
that  Act ;  but  their  application  was  refused  on  the  ground  that  the  place 
where  the  market  was  held  was  not  a  fit  place  where  articles  of  a 
perishable  nature  could  be  exposed  for  sale,  consistently  with  the  sanita- 
tion of  the  town,  and  the  convenience  and  comfort  of  its  inhabitants. 

On  the  9th  June  1886,  the  plaintiffs  applied  that  an  officer  should  be 
deputed  to  point  out  the  defects  which  required  rectification,  and  the  wants 
which  should  be  supplied  to  entitle  the  plaintiffs  to  a  certificate  from  the 
Chairman  under  s.  340  of  the  Act.  On  the  15th  June,  Mr.  Henry,  the 
then  Chairman  of  the  Municipality,  passed  an  order,  in  which  he  pointed 
out  the  defects  which  ought  to  be  remedied,  and  the  alterations  which 
should  be  carried  out  before  he  would  grant  a  certificate.  The  plaintiffs, 
having  remedied  the  defects  and  carried  out  the  alterations  pointed  out  by 
the  Chairman,  again  applied  for  and  obtained  a  certificate  under  s.  340. 
The  certificate  was  dated  25th  and  28th  September  1886,  and  was  granted 
by  Mr.  C.  F.  Worsley,  the  Chairman,  who  thereby  certified,  "  after 
inspection  of  the  Goodri  market  land,  the  new  building  and  drainage 
arrangements,  that  the  land  is  fit  to  be  used  as  a  market  for  the  sale  of 
meat,  fish,  butter,  ghee,  fruits,  vegetable,  and  similar  provisions." 

On  the  30th  September  1886,  the  plaintiffs  applied  to  the  Com- 
missioners of  the  Motihari  Municipality  for  a  license  under  s.  339  of  the 
Act,  and  presented  the  certificate  of  the  Chairman  along  with  their 
application.  On  the  1st  November  1886,  at  a  meeting  duly  convened,  the 
Commissioners  refused  a  license  on  the  grounds  and  for  the  reasons  set 
forth  in  their  resolution  of  that  date,  which  was  in  these  terms  : — 

"  The  petition  of  the  Manager  of  the  Motihari  Indigo  Concern  for  a 
license  for  the  Goodri  Bazar  was  put  up  before  the  Commissioners. 
The  Chairman  had  no  objection  to  grant  the  license  [331]  applied 
for  ;  but  it  was  unanimously  resolved  by  the  Municipal  Commissioners 
that  the  application  for  license  should  be  rejected  on  the  grounds 
that,  this  town  being  a  small  one,  there  is  no  necessity  for  grant- 
ing a  license  for  the  use  of  the  land  as  a  market  for  the  sale  of 
provisions  mentioned  in  s.  337,  when  there  is  a  properly-constructed  and 
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well-managed  market  close  to  it :  that  there  is  no  sufficient  space  in  the 
market  regarding  which  application  has  been  made,  and  the  consequence 
would  be  that  on  the  hat  days  the  place  would  become  over-crowded,  and 
the  public  roads  would  be  used  by  the  persons  who  would  attend  the 
market  on  hat  days  and  that  inconvenience  would  be  caused  to  the  people 
who  pass  by  ;  that  the  Municipal  Commissioners  and  the  Municipal  servants 
could  not  exercise  proper  and  efficient  control  over  the  market  in  question  ; 
and  that  having  regard  to  the  fact  that  this  town  has  of  late  year  been 
subject  to  recurring  epidemic  of  cholera,  and  to  the  remarks  made  by 
the  Sanitary  Commissioner  on  the  occasion  of  his  visits  to  this  town  on 
the  22ud  February  1884  and  2nd  February  1886  respectively,  it  is 
particularly  desirable  that  the  sale  of  perishable  aricles  of  food  should  be 
under  the  sole  supervision  of  Municipal  Commissioners  and  Municipal 
servants." 

The  plaintiffs  appealed  under  s.  63  of  the  Act  to  the  Commissioner 
of  Patna  against  the  resolution  of  the  Commissioners  refusing  a  license 
for  their  market ;  and,  by  an  order  passed  on  the  13th  January  1887,  the 
Commissioner  declined  to  interfere,  on  the  grounds  that  the  granting  of 
a  license,  even  after  a  certificate  of  fitness  for  a  market  had  been  obtain- 
ed from  the  Chairman,  was  optional  with  the  Municipal  Commissioners  ; 
that  there  was  nothing  in  the  resolution  of  the  Commissioners  which 
would  authorize  him  to  interfere  under  s.  63  of  the  Municipal  Act ;  and 
that,  therefore,  he  could  not  suspend  the  execution  of  that  resolution. 

On  the  15th  December  1886,  the  plaintiffs  gave  the  Motihari  Munici- 
pality notice  of  cause  of  action  under  s.  363  of  the  Act  and  on  the  28th 
January  1887,  filed  their  plaint.  The  plaintiffs  alleged  that  the  refusal  of 
the  Municipal  Commissioners  to  grant  them  a  license  was  arbitrary  and 
without  good  and  valid  reasons.  They  charged  the  Commissioners  with 
having  mala  fide  exercised  [332]  the  powers  conferred  on  them  to  the  injury 
and  loss  of  the  plaintiffs.  They  also  alleged  that  the  loss  they  had  suffered, 
and  would  suffer,  from  such  wrongful  refusal  of  a  license  was  over 
Rs.  1,200  a  year ;  and  assessed  their  total  loss  at  Rs.  20,000.  The 
plaintiffs  prayed  (1)  for  an  order  directing  the  Commissioners  to  grant  a 
license  to  the  plaintiffs  and  to  pay  compensation ;  (2)  that  the  Court 
should  grant  a  license  in  the  event  of  the  Commissioners  failing  to  do  so. 
In  the  alternative  the  plaintiffs  prayed  that  the  Court  should  award  them 
compensation  in  the  sum  of  Rs.  20,000  for  the  illegal  and  wrongful  acts 
of  the  Commissioners. 

The  defendant  Chairman  denied  mala  fides,  and  urged  that  the  action 
of  the  Commissioners  in  rejecting  the  plaintiffs'  application  for  a  license 
was  valid,  bona  fide,  legal,  and  fully  justified,  and  that  the  Commissioners 
refused  the  license  because  the  place  was  not  one  fit  for  a  bazar.  He 
denied  the  liability  of  the  Commissioners  to  pay  compensation,  and  ques- 
tioned the  correctness  of  the  amount  of  the  plaintiffs'  income.  He  further 
contended  that  the  Civil  Courts  had  no  jurisdiction  to  compel  the  Com- 
missioners to  grant  a  license  ;  that  where  the  statute  did  not  give  compen- 
sation, the  Civil  Courts  had  no  jurisdiction  to  grant  compensation  ;  and 
that  no  suit  like  the  present  one  would  lie. 

On  behalf  of  the  plaintiffs  it  was  contended  that  when  the  Chairman 
of  the  Municipality  had  granted  a  certificate  under  s.  340  under  his  own 
hands,  the  Commissioners  were  bound  under  s.  339  of  the  Act  to  grant  a 
license  to  the  plaintiffs. 
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The  Subordinate  Judge  held  that  the  Municipal  Commissioners  had  a 
discretion  under  s.  339  to  refuse  a  license  for  good  and  valid  reasons,  not- 
withstanding the  certificate  of  fitness  granted  under  s.  340  by  the  Chair- 
man. He  was  of  opinion  that  under  s.  55  of  the  Specific  Relief  Act,  1877, 
he  could  not  issue  any  mandatory  order  against  a  body  corporate  and 
that  s.  45  of  the  same  Act  was  not  applicable  to  the  mofussil  Courts  ; 
and  accordingly  held  that  he  had  no  jurisdiction  to  compel  the  Commis- 
sioners to  grant  a  license. 

The  Subordinate  Judge  found  that  Goodri  Bazar  was  an  ancient  market. 
He  also  found  that  the  Commissioners  in  refusing  a  license  had  acted 
legally  and  in  proper  exercise  of  their  powers  [333]  that  the  reasons  assigned 
for  their  refusal  were  sufficient  in  law  and  fairly  reasonable ;  and  that  there 
was  no  ground  for  imputing  mala  fides  to  them  for  such  refusal.  He  also 
found  that  the  plaintiffs  had  suffered  loss  of  income  from  their  market  in 
consequence  of  such  refusal,  and  was  of  opinion  that  the  refusal  of  the 
license  was  an  act  done  in  the  exercise  of  powers  conferred  by  the  Act 
within  the  meaning  of  s.  362,  and  that  under  ss.  362  and  363  the  Court 
could  award  compensation.  He  thought  that  Rs.  500  a  year  for  two 
years  would  be  sufficient  compensation  for  the  plaintiffs.  Accordingly, 
the  Subordinate  Judge  gave  the  plaintiffs  a  decree  for  Rs.  1,000  with  costs 
on  that  amount,  dismissing  the  plaintiff's  claim  for  specific  relief. 

The  plaintiffs  appealed  to  the  High  Court. 

The  defendant  also  filed  cross-objections  against  the  decree  of  the 
Subordinate  Judge. 

Mr.  Evans,  Dr.  Troyluckya  Nath  Mittev,  and  Baboo  Prosunno  Gopal 
Roy,  for  the  appellants. 

Mr.  Phillips   and  Baboo    Unnodo  Prosad  Banerjee,  for    the  respondent. 

The  judgment  of  the  High  Court  (PiGOT  and  RAMPINI,  JJ.)  was  as 
follows : — 

JUDGMENT. 

This  is  an  appeal  from  a  decision  of  the  Subordinate  Judge  of 
Champarun  so  far  as  it  dismisses  the  suit  which  is  brought  by  the  plaint- 
iffs in  respect  of  the  refusal  by  the  Municipality  of  Motihari  of  a  license 
for  the  use  of  certain  lands  in  the  occupation  of  the  plaintiffs,  as  a  market. 

There  is  no  doubt,  and  it  has  been  so  found,  that  this  is  an  ancient 
market.  There  is  no  doubt  that  the  powers  possessed  by  the  Munici- 
pality under  Part  X  of  Bengal  Act  III  of  1884  have  been  so  used  as  to 
put  an  end  to  that  market  to  the  profit  of  a  market  established  by  the 
Municipality  under  the  authority  of  one  of  the  sections  of  Part  X  of  the 
Act ;  and  the  question  before  us  is  whether,  under  the  provisions  of 
Bengal  Act  III  of  1884,  power  was  conferred  upon  the  Municipality  of 
doing  those  acts  destructive  of  the  plaintiffs'  property,  and  yet  no  remedy 
or  no  right  was  allowed  by  the  Act  to  persons  in  the  position  of  the 
plaintiffs  in  case  of  the  Act  being  so  used  to  the  destruction  of  their 
property. 

[334]  The  sections  which  relate  to  this  matter  are  ss.  337  to  340  in- 
elusive,  and  perhaps  one  or  two  of  the  later  sections  of  Part  X.  Section  337 
gives  the  Commissioners  power  to  "  order  that  within  such  limits  as  they 
may  fix,  no  land  shall  be  used  as  a  market  for  the  sale  of  meat,  fish,  butter, 
ghee,  fruits,  vegetables,  and  similar  provisions,  otherwise  than  under 
a  license  to  be  granted  by  the  Commissioners."  Section  338  confers  upon 
them  the  power,  when  they  have  passed  such  a  prohibitory  order  as  s.  337 
provides,  of  granting  such  a  license  as  is  contemplated  by  s.  337. 
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1889  Section    339    provides   that   the   Commissioners    may   grant    such    a 

AUG-  *•      license   year  by  year  on    the  certificate  of  the  Chairman.     Section    340  pro- 

APPEL-      vides   that  the  Chairman    shall  grant  such   a  certificate  unless    the  land  be 

LATE       defective   for  the  purposes  of   a  market  in  the   respect  specified  in  the  sec- 

CiViL.       ti°n  '    an<^  *ne  second    Part  of   this  section  (340),  which  is  that  upon    which 

the  appellants  rely,  enacts  that  "  the  owners  or  lessees  of  all    lands  used  as 

17  C.  329.  markets  for  the  sale  of  provisions  as  aforesaid  at  the  time  of  the  extension 
of  this  part  to  the  Municipality  shall  be  entitled  to  receive  a  license  for  the 
current  year  without  the  certificate  required  by  s.  339,  but  in  subsequent 
years  the  license  shall  not  be  renewed  without  such  certificate. 

There  is  no  doubt  the  plaintiffs  were  the  owners  or  lessees  of  land  used 
as  a  market  at  the  time  of  the  extension  of  this  part  of  the  Act  to  the 
Municipality  of  Motihari. 

What  the  Municipality  did  was  to  start  a  market  of  their  own  and  then 
refuse  the  plaintiffs  a  license,  thereby  shutting  up  their  market  ;  and  with 
reference  to  that,  one  of  the  later  sections  of  this  part  may  be  referred  to, 
that  is,  s.  344,  which  makes  it  an  offence  punishable  by  fine  to  permit 
land  to  be  used  as  a  market  without  a  license  under  s.  338.  It  is  contend- 
ed that  the  later  words  of  s.  340  may,  and  assuredly,  if  they  may,  they 
ought  to,  be  read  so  as  to  save  the  property  of  the  plaintiffs  from  the  com- 
plete confiscation  with  which  this  public  body,  in  exercise  of  the  powers 
with  which  they  have  been  vested,  has  visited  them.  If  they  cannot 
obtain  a  remedy  in  damages  for  the  refusal  to  grant  a  license,  they  are 
wholly  without  any  remedy  at  all.  The  Legislature  in  its  wisdom  having 
deliberately  withdrawn  from  the  Courts  [335]  in  this  country  that  power, 
which  is  possessed  by  the  Courts  of  Justice  at  home,  to  compel  corpora- 
tions to  do  their  duty,  and  to  restrain  them  from  doing  that  which  it  is 
not  their  province  to  do, — a  power,  which  has  been  reserved  to  the  High 
Court  in  its  Ordinary  Original  Jurisdiction  with  respect  to  the  presidency- 
town,  but  which  has  been  withheld  in  respect  of  any  of  the  Municipalities 
in  the  mofussil,  the  plaintiffs  are  wholly  without  remedy,  unless  we  can 
give  them  damages  for  the  conduct  of  the  Municipality  ;  but  to  do  that, 
we  must  be  satisfied  that  it  was  the  duty  of  the  Municipality  under  the 
provisions  of  the  Act  to  issue  the  license  which  they  have  refused  :  for 
breach  of  such  a  duty  they  might  perhaps  (at  least,  that  is  plaintiffs'  case), 
be  liable  in  damages,  There  are  no  words  in  ss.  339  or  340  rendering  it 
obligatory  on  the  Municipality  to  issue  a  license,  unless,  in  the  words  in 
s.  339  "  and  the  Commissioners  may  grant  such  license  year  by  year  "  the 
word  "  may  "  is  to  be  read  as  "  shall  "  or  is  to  be  read  in  some  cases  as 
"  shall."  That  is  the  contention  of  the  appellant ;  and  the  cases  in  which 
it  is  contended  that  "  may  "  ought  in  that  section  to  be  read  "  shall  "  are 
cases  in  which  land  was  actually  being  used  as  a  market  at  the  time  of  the 
extension  of  this  part  of  the  Act  to  the  Municipalities.  It  is  argued  that 
as  the  owners  of  lands  so  used  at  such  a  time  are  declared  entitled  to  receive 
a  license  for  the  current  year  without  the  certificate  required  by  s.  339, 
but  for  subsequent  years  it  is  provided  that  the  license  shall  not  be  renewed 
without  such  certificate,  that  that  must  mean  that  the  license  in  subse- 
quent years  must  also  be  renewed,  provided  the  certificate  is  granted. 

There  are  two  difficulties  in  the  way  of  adopting  this  construction. 
One,  that  the  word  "  may"  in  s.  339  must,  according  to  it,  in  the  majori- 
ty of  cases  be  read  as  "  may, "  but  in  exceptional  cases  as  "  shall." 
That  is  a  serious  difficulty  ;  and  the  second  difficulty  is  that  the  scope  of 
the  sentence  at  the  close  of  s.  240,  which  it  is  suggested  ought  to  be  read 
as  "  provided  that  in  subsequentl  years  a  license  is  to  be  issued  in  case  a 
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certificate  is  granted,"  seems  not  capable  of    bearing   such  a  construction,        1889 
and    not    to    contemplate    anything    of    the    kind.     We    think   that  the       AUG-  l< 
effect  of  it  is  merely  to  relieve    persons,    using   land    as   a    market   at   the       » 
time  the  Act  is   made    applicable,    from    the    necessity    in    that    [336]        LATE 
year    of    obtaining    a    certificate ;    and    the    words    «'  but  in  subsequent      rIVIL 

years  the  license  shall  not  be  renewed  without  such  certificate,  are   merely        ' 

words,    as    we    read    them,    of    caution    to  avoid  the  very  unreasonable    17  c.  329. 

supposition  that  the  one   year's    holding    without    a    certificate    involved 

the   right   to   a   license   for   subsequent  years  without  a  certificate.     That 

they  contemplate  an  enactment  that  such  holders   shall    get   a    license   for 

all   subsequent   years,    if  they  please,  without  a  certificate,  we  much  regret 

we  are  unable  to  hold. 

That  being  so,  we  must  affirm  the  decision  of  the  Court  below  and 
dismiss  the  appeal. 

We  think  that  it  is  most  lamentable  that  Acts  should  be  drawn,  as 
they  too  often  are,  without  that  intelligent  consideration  of,  or  that 
anxious  regard  for,  private  rights,  which  ought  to  be  «the  study  of  every 
Legislature  that  springs  from  English  authority. 

The  cross-appeal  must  be  allowed.  As  we  have  pointed  out  in  our 
judgment  in  the  plaintiffs'  appeal,  the  Municipality  was  legally  entitled 
to  refuse  the  renewal  of  the  license  ;  the  Subordinate  Judge,  with  a  very 
natural  wish  to  do  something  for  the  loss  sustained  by  the  plaintiffs,  gave 
them  damages  for  that  legal  refusal.  It  is  impossible  that  that  order  of 
the  Subordinate  Judge  can  be  sustained.  We  therefore  set  it  aside. 

We  are  very  glad  to  hear  from  the  learned  Counsel  for  the  respond- 
ent that  a  license  will  be  granted  to  the  plaintiffs,  and  that  the  preposter- 
ous proceeding  of  which  we  have  been  studying  the  consequences  will  be 
so  far  corrected.  Under  the  circumstances  we  shall  give  no  costs  either 
in  the  appeal  or  cross-appeal. 

c.  D.  P.  Appeal  dismissed  and  cross-objections  allowed. 


17  C.  337. 
[337]  VICE-ADMIRALTY  JURISDICTION. 

Before  Mr.  Justice  Wilson, 


IN  THE  MATTER  OF  THE  SHIP  "FANNIE  SKOLFIELD." 
[16th  December,  1889.] 

Vice- Admiralty   Jurisdiction — Procedure — Vice-Admiralty    Regulation    of    1832 — 
Practice  under  Code  of  Civil  Procedure. 

In  Vice-Admiralty  cases,  the  effect  of  appearance,  the  mode  of  objecting  to  the 
jurisdiction,  and  the  mode  of  questioning  the  validity  of  a  pleading,  are  matters 
governed  by  a  settled  practice  under  the  Code  of  Civil  Procedure.  The  Privy 
Council  rules  issued  under  2  &  3  "Will.  IV,  c.  51,  have  no  operation,  except  in 
case  of  suits  in  rem  in  which  no  appearance  has  been  entered  and  other  matters 
to  which  the  Procedure  Code  cannot  be  applied. 

The  enactments  and  rules  affecting  the  Viee-Admiralty  jurisdiction  reviewed 
and  examined. 

In  the  matter  of  the  Ship  "  Champion  "  (I)  referred  to. 
[R.,  22  C.  511  (515).] 

<1)  17  C.  66. 
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THIS  was  an  action  by  the  owner  of  an  Arab  barque,  the  Fez 
Rohnman,  against  the  Fannie  Skolfield,  an  American  ship,  to  recover 
damages  for  injury  to  the  former  vessel  occasioned  by  a  collision  at  the 
Sandheads,  which  was  alleged  to  be  owing  to  the  negligence  of  the  Fannie 
Skolfield.  The  impugnant  having  entered  an  appearance  set  forth  in  his 
answer  a  plea  as  to  the  jurisdiction  of  the  Court.  The  promovent  there- 
upon applied  to  have  the  paragraph  objecting  to  the  jurisdiction  of  the 
Court  expunged  from  the  answer  on  the  ground  that  the  impugnant  did 
not  enter  appearance  "  under  protest." 

Mr.  T.  A.  A  pear  t  for  the  promovent. — The  present  application  is  in 
the  nature  of  a  demurrer  in  replication,  and  is  under  Rule  5  (p.  7)  of  the 
Additional  Rules  for  Vice-Admiralty  Courts  abroad  of  the  6th  July  1859. 
The  Vice-Admiralty  practice  is  subject  to  the  Rules  of  1832  framed  under 
2  and  3  Will.  IV,  c.  51.  The  impugnant  has  not  appeared  under  protest, 
and  therefore  his  objection  should  be  expunged.  [Rule  11  (p.  7)  of  the 
Rules  of  1832.] 

Mr.  Garth,  for  the  impugnant  contra. — It  has  been  decided  that  the 
Court  follows  its  own  practice.  In  the  matter  of  the  ship  "  Champion  "  (1); 
Letters  Patent  of  1865,  s.  32  ;  Belchambers '  Rules  and  Orders,  Rules 
62,  63,  p.  88. 

[338]  Mr.  Apcar  in  reply. — The  case  of  the  Champion  (1)  is  no 
authority  upon  this  particular  point. 

The  following  authorities  were  also  referred  to : — The  Blakeney  (2), 
The  Vivar  (3),  Bardot  v.  The  Augusta  (4),  In  ve  Smith  (5),  Smoult  &  Ryan, 
pp.  29,  42  ;  Charter  of  the  Supreme  Court,  s.  26. 

ORDER. 

WILSON,  J. — This  is  an  application,  under  Rule  5  of  the  Additional 
Rule  for  Vice-Admiralty  Courts  abroad,  issued  by  the  Privy  Council  in 
addition  to  the  Rules  of  1832,  under  2  and  3  Will.  IV,  c.  51.  The  appli- 
cant, the  promovent,  asks  to  have  expunged  a  paragraph  of  the  answer 
which  objects  to  the  jurisdiction  of  the  Court,  on  the  ground  that  the 
defendant,  having  appeared,  absolutely  and  not  under  protest,  is  precluded 
from  questioning  the  jurisdiction  of  the  Court,  and  that  the  promovent  is, 
under  the  practice  of  the  Court  as  a  Court  of  Vice-Admiralty,  entitled  to 
have  the  paragraph  expunged.  Whether  he  is  right  in  this  contention 
depends  upon  what  system  of  procedure  governs  the  matter.  If  the  pro- 
cedure embodied  in  the  Vice-Admiralty  rules  issued  under  2  and  3  Will. 
IV,  c.  51,  applies,  the  promo  vent's  contention  seems  to  be  right ;  other- 
wise not. 

It  is  unnecessary,  therefore,  to  examine  the  several  enactments  and 
rules  affecting  the  question.  The  Acts  2  and  3  W7ill.  IV,  c.  51,  empowered 
the  King  in  Council  to  make  rules  to  govern  the  practice  of  Vice- 
Admiralty  Courts  abroad.  The  rules  relied  upon  in  support  of  the  present 
application  were  issued  under  that  Act,  and  no  doubt  became  binding 
upon  those  who  then  exercised  the  Vice- Admiralty  jurisdiction  now 
vested  in  this  Court.  And  I  believe  the  usual  practice  in  the  days  of  the 
Supreme  Court  was  to  exercise  the  Vice-Admiralty  jurisdiction  conferred 
by  the  commissions  from  time  to  time  issued,  rather  than  the  Admiralty 
jurisdiction  given  by  the  Supreme  Court  Charter,  just  as  this  Court  has 
followed  a  similar  course. 


(1)  17  C.  66. 

(4)  10B.H.C.  110. 


(2)  Swa.  428. 

(5)  L.R.  1  P.D.  300. 
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The  Acts  24  and  25  Viet.,  c.  104,  under  which  the  High  Courts  were 
founded,  after  providing  for  the  transfer  of  the  old  jurisdiction,  enacted. 
Section  11. — That  amongst  other  things,  Orders  [339]  in  Council  applic- 
able to  the  Supreme  Court  or  its  Judges  should  apply  to  the  High  Court 
and  its  Judges,  so  far  as  might  be  consistent  wich  the  Act  and  the  Letters 
Patent  to  be  issued,  and  subject  to  the  legislative  powers  of  the  Governor- 
General  in  Council.  The  first  Charter  gave  to  the  High  Court  the 
jurisdiction,  Admiralty  and  Vice- Admiralty,  hitherto  belonging  to  the 
Supreme  Court  or  any  Judge  thereof.  The  second  Charter,  s.  32,  continued 
this  jurisdiction  ;  and  in  s.  37,  enacted  that  the  Court  should  have  power 
by  rule  to  regulate  its  procedure  in  Civil  cases,  including  cases  in  its 
Admiralty  and  Vice-Admiralty  jurisdiction,  with  a  proviso  that  the  Court 
should  be  guided,  as  far  as  possible,  by  the  Code  of  Civil  Procedure,  then 
Act  VIII  of  1859,  an  Act  which  did  not  apply  pvopvio  vigove  to  the  High 
Court.  Under  this  clause  the  Court,  on  the  4th  April  1866,  issued  rules,  of 
which  several  apply  to  Admiralty  matters.  Those  material  to  the  present 
case  are  two  : — 

"  62.  The  procedure  in  Civil  cases  which  shall  be  brought  before  the 
Court  in  the  exercise  of  its  Admiralty,  Vice-Admiralty,  or  Matrimonial 
jurisdiction  shall  be  regulated,  so  far  as  the  circumstances  of  the  case  will 
admit,  by  Act  VIII  of  1859and  Act  XXIII  of  1861." 

"  63.  In  cases  in  the  exercise  of  Admiralty  or  Vice-Admiralty 
jurisdiction,  in  which  a  ship,  or  a  ship  and  cargo,  have  been  or  are  to  be 
proceeded  against  or  arrested,  or  in  which  goods  only  have  been  or  are  to 
be  proceeded  against  or  arrested,  either  for  the  purpose  of  proceeding 
against  the  goods  or  the  freight  due  thereon,  or  in  which  property  shall 
have  been  or  shall  be  arrested,  and  no  party  shall  have  appeared  or  shall 
appear  at  the  return  of  the  warrant,  and  in  all  other  cases  in  the  exercise 
of  Admiralty  or  Vice-Admiralty  jurisdiction  in  which  the  rules  contained 
in  Act  VIII  of  1859  are  not  applicable,  the  practice  and  procedure  shall 
be  regulated  as  nearly  as  possible  by  the  rules  and  regulations  made  and 
ordained  by  order  of  his  late  Majesty  King  William  the  Fourth  in  Council 
in  pursuance  of  the  2nd  Will.  IV,  c.  51,  and  touching  the  practice  to  be 
observed  in  the  several  Courts  of  Vice-Admiralty  in  the  Colonies,  except 
so  far  as  such  rules  may  be  inconsistent  with  the  24  and  25  Viet.,  c.  104, 
or  of  the  said  Letters  Patent." 

[340]  The  effect  of  those  rules  seems  to  me  to  have  been  to  put  an 
end  to  the  operation  in  this  Court  of  the  Privy  Council  Rules,  except  in 
the  cases  in  which  they  were  expressly  kept  alive,  that  is  to  say,  suits  in 
vtm  in  which  there  is  no  appearance,  and  other  matters  to  which  the 
Procedure  Code  cannot  be  applied.  The  Code  of  1859  has  been  super- 
seded by  others  which  do  apply  in  most  matters  pvoprio  vigore  to  the 
High  Court. 

The  matters  now  brought  before  me,  the  effect  of  appearance,  the 
mode  of  objecting  to  the  jurisdiction,  the  mode  of  questioning  the  validity 
in  law  of  a  pleading,  are  all  governed  by  a  settled  practice  under  the 
Procedure  Code.  The  result  is  that,  in  my  opinion,  the  defendant  is  not 
precluded  by  his  appearance  from  questioning  the  jurisdiction  of  the 
Court,  but  may  do  so  in  his  pleading  ;  and  that  this  application  is  not  in 
accordance  with  the  practice  of  the  Court. 

The  case  of  the  Champion  (1)  before  the  Court  of  Appeal  is  not  a 
direct  authority  upon  the  point  now  before  me,  for  there  were  circum- 

(1)  17  C.  66. 
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stances  in  that  case  which  do  not  exist  in  this.  But  so  far  as  it  goes,  I 
think  it  supports  the  view  I  take.  I  have  further  made  enquiries,  and  I 
find  the  practice  actually  followed  hitherto  has  been  in  accordance  with  this 
view.  • 

It  is  said  that  in  the  present  case  the  defendant  in  appearing  has 
followed  the  forms  of  the  Privy  Council  Rules.  If  any  mistake  of  form 
has  been  made,  it  cannot  alter  the  substance  of  things  or  affect  the  proce- 
dure of  the  Court. 

This  application  must  be  dismissed  with  costs. 

Application  dismissed. 

Attorney  for  the  promovent  :  Mr.  Carruthers. 
Attorneys  for  the  impugnant  :  Messrs.  Sanderson  &*  Co. 

A.  A.  C. 


17  C.  341. 
[341]  APPELLATE  CIVIL. 

Before  MY.  Justice  Norris  and  Mr.  Justice  Macpherson. 


KISHORE  CHAND  BHAKAT  AND  OTHERS  (Judgment-debtors]  v. 

GISBORNE  &  Co.  (Decree-purchasers)  AND  OTHERS 

(Decree-holders}.     [2nd  December,  1889.] 

Civil  Procedure  Code,  1882,  s.  232— Transfer  of  portion  of   deeret— Execution   of 
decree  by  trantferee  of  portion  of  decree. 

No  legislative  prohibition  exits  to  the  transfer  of  a  portion  of  a  decree  ;  and 
provided  that  the  whole  decree  is  executed,  and  the  rights  of  all  parties  inter- 
ested are  cared  for,  there  is  no  objection  to  the  transferee  being  allowed  to  carry 
on  the  execution-proceedings. 

Seetaput  Roy  v.  Alt  Hossein  (1)  dissented  from. 
[F.,  19  M.  306  (307)  ;  R.,  33  M.  80  (81)  =  6  M.L.T.  242  and  294.] 

THE  facts  of  this  case  were  as  follows  : — On  the  21st  August  .1885, 
Koylash  Dobey  and  others  obtained  a  decree  against  the  present  judgment- 
debtors,  appellants.  On  the  6th  of  October  1885,  the  Dobeys  assigned 
to  the  Gisbornes  a  twelve-anna  share  of  the  costs  to  which  they  were 
entitled  by  virtue  of  their  decree.  On  the  15th  September  1887,  an 
application  was  made  by  the  Gisbornes  for  execution  of  the  whole  decree. 
The  Dobeys,  who  still  retained  a  right  to  a  four-anna  share  of  the  costs 
given  by  the  decree  of  the  21st  August  1885,  were  parties  to  that 
application.  Notice  of  the  application  was  duly  served  in  conformity 
with  the  provisions  of  s.  232  of  the  Civil  Procedure  Code,  and  on  the  llth 
November  an  order  was  made  for  placing  the  Gisbornes  upon  the  record 
in  the  room  of  the  Dobeys,  the  original  judgment-creditors ;  and  an  order 
was  also  made  on  the  same  day  for  attachment  of  certain  properties 
of  the  judgment-debtors,  appellants.  On  the  3rd  December  a  fresh  order 
for  attachment  was  made,  the  first  order  having  become  inoperative  by 
reason  of  the  non-payment  of  certain  fee ;  and  the  27th  of  December  was 
fixed  for  settlement  of  the  sale  proclamation.  On  the  27th  of  December 


*  Appeal  from  Order,  No.  251  of  1889,  against  the  order  of  G.  W.  Place,  Esq., 
Judge  of  Bankura,  dated  the  12th  of  July  1889,  reversing  the  order  of  Baboo  Tarapro- 
sunno  Ghose,  Munsif  of  Khatra,  dated  the  13th  of  July  1888. 

(1)  24  W.R.  11. 
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(apparently  in  the  presence  of  all  parties)  the  sale  proclamation  was  settled 
and  directed  to  be  issued ;  and  the  20th  February  1888  was  the  date  fixed 
for  the  sale  of  the  attached  properties.  On  the  13th  February  the  judg- 
ment-debtors put  in  certain  objections.  Some  [342]  of  these  objections 
were  directed  against  the  substitution  of  the  Gisbornes  upon  the  record  as 
transferees  of  the  decree  ;  and  other  objections  were  against  the  execution 
of  the  decree  by  the  Gisbornes.  The  23rd  February  was  fixed  for  the 
hearing  of  these  objections  ;  they  were  heard  on  the  23rd  and  subsequent 
days  ;  and  on  the  13th  July  the  Munsif  made  an  order  disallowing  the 
Gisbornes'  application  for  execution  of  the  decree  upon  the  ground  that 
the  transfer  by  the  original  judgment-creditors  to  the  Gisbornes  was  not 
a  bona  fide  transfer.  Against  that  order  the  Gisbornes  appealed  to  the 
District  Judge,  and  the  District  Judge  held  that  no  appeal  lay  to  him. 
Gisbornes  preferred  a  second  appeal  to  the  High  Court,  and  that  Court  held 
that  an  appeal  did  lie  to  the  District  Judge,  and  directed  him  to  hear  the 
case  on  the  merits.  The  District  Judge  accordingly  heard  the  appeal  on 
the  merits,  and  found  that,  as  a  matter  of  fact,  the  transfer  of  the  decree 
was  a  bona  fids  transfer. 

From  this  decision  the  judgment-debtors  appealed.  The  only  material 
ground  of  appeal  was  that  the  assignees  having,  on  their  own  allegation, 
purchased  only  a  portion  of  the  decree,  the  Court  below  should  have  held 
that  they  had  no  right  to  be  substituted  in  the  place  of  the  decree-holders, 
and  had  no  right  to  apply  for  execution  of  the  decree. 

Baboo  Boiddonath  Dutt,  for  the  appellants. 

Mr.  R.  E.  Twiddle  and  Baboo  Umakali   Mookerjee,  for  the   respondents. 

The  case  of  Seetaput  Roy  v.  Ali  Hossein  (1)  was  referred  to  for  the 
appellants. 

The  judgment  of  the  Court  (NORRIS  and  MACPHERSON,  JJ.)  was  as 
follows.  After  stating  the  facts  as  above,  their  Lordships  proceeded  : — 

JUDGMENT. 

In  second  appeal  before  us  two  points  have  been  urged,  first,  that 
there  can  be  no  transfer  of  a  portion  of  a  decree,  and  that  the  transferee 
of  a  portion  of  a  decree  is  not  in  a  position  to  carry  on  the  execution 
proceedings.  In  support  of  this  contention  we  are  referred  to  the  case  of 
Seetaput  Roy  v.  Ali  Hossein  (1),  where  Mr.  Justice  Mitter  says  at  p.  12 
of  the  report :  "  It  is  doubtful  whether  under  s.  208,  Act  VIII  of  1859,  " 
which  is  the  section  [343]  corresponding  to  s.  232  of  the  present 
Code,  "  they  could  be  so  added  upon  the  record  as  co-decree-holders ; 
s.  208  refers  to  the  assignment  of  a  whole  decree,  not  of  a  portion  of  a 
decree.  Therefore,  as  I  have  already  observed,  it  is  doubtful  whether  the 
Court  had  power  to  place  the  present  special  appellants  as  co-decree- 
holders  on  the  record.  But  be  that  as  it  may,  we  think  that  there  has 
been  no  proper  application  for  executing  the  decree  as  far  as  the  mesne 
profits  are  concerned."  We  are  of  opinion  that  there  exists  no  legislative 
prohibition  against  the  transfer  of  a  portion  of  decree,  and  that,  if  that 
is  so,  there  can  be  no  objection  whatever  to  the  transferee  of  a  portion 
of  a  decree  carrying  on  execution-proceedings,  provided  of  course  that 
the  whole  decree  is  executed,  and  that  in  the  execution-proceedings, 
if  any  interest  in  the  decree  is  left  in  the  original  judgment-creditors, 
their  interests  are  provided  for.  No  doubt,  either  upon  an  application 
for  the  substitution  of  the  alleged  transferee  upon  the  record,  or  upon 
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the  application  by  such  transferee  to  be  allowed  to  execute  the  decree,  the 
judgment -debtors  have  a  right  to  be  heard,  and  they  have  right  to  urge 
the  existence  of  any  equities  subsisting  between  themselves  and  the  judg- 
ment-creditors ;  and  if  the  Court  sees  that  allowing  the  transferee  of  a  decree 
to  execute  it  would  place  the  judgment-debtors  in  a  disadvantageous  posi- 
tion, or  would  deprive  them  of  any  equities  which  exist  between  them- 
selves and  the  judgment-creditors,  such  Court  ought  not  to  allow  the 
transferee  to  execute  the  decree.  But  always  supposing  that  the  rights 
of  all  parties  are  cared  for,  there  seems  to  us  no  objection  to  allowing 
execution  of  the  decree. 

The  second  point  urged  by  the  learned  Vakeel  for  the  appellant  is 
upon  a  question  of  fact.  He  contends  that  the  District  Judge  has  not 
disposed  of  the  question  whether  the  transfer  was,  as  a  matter  of  fact,  a 
bonafide  one.  We  think,  however,  as  I  have  already  said,  that  the  judg- 
ment of  the  District  Judge  upon  this  point  shows  that  he  has  considered 
the  whole  evidence,  and  the  conclusion  to  which  he  has  come  is  that  the 
transfer  was,  as  a  matter  of  fact,  a  bona  fide  one.  There  are  no  materials 
before  us  upon  which  we  can  interfere  with  this  decision  upon  a  question 
of  fact.  Both  points  raised  in  this  appeal  therefore  fail.  The  appeal 
must  therefore  be  dismissed  with  costs. 


j.  v.  w. 


Appeal  dismissed. 


17  C.  344. 
[344]  ORIGINAL  CIVIL. 

Before  Mr.  Justice  Wilson. 


KHADIJAH  KHANUM  v.  ABDOOL  KURREEM  SHERAJI. 
[20th  December,  1889.] 

Evidence  Act   (I  of  1872),   s.  155  (3) — Evidence  in  reply   impeaching  the  credit  of  a 
witness. 

In  a  suit  by  one  K,  claiming  (inter  alia)  a  share  in  a  business  as  heiress  of  A, 
her  father,  the  defendant  pleading  limitation,  K,  before  the  close  of  her  case, 
put  in  evidence  an  entry  in  a  Koran  to  show  that  she  was  born  in  1279,  and  in 
the  cross-examination  of  M,  a  witness  for  the  defence  put  to  him  a  letter  pur- 
porting to  have  been  written  by  A  to  M,  supporting  K's  case.  Upon  M  denying 
the  genuineness  of  the  Koran,  and  of  certain  words  in  the  letter,  it  was  proposed 
on  behalf  of  K  to  give  evidence,  in  reply  showing  that  M  had  made  statements 
to  an  attorney  before  the  case  inconsistent  with  his  evidence,  both  as  to  the 
Koran  and  the  letter. 

Held,  that  evidence  might  be  given  in  reply  as  regards  the  Koran,  but  not  as 
regards  the  letter  :  no  substantive  evidence  having  been  given  as  to  the  latter 
before  the  close  of  the  plaintiff's  case. 

Semble  :  —The  expression  "  which  is  liable  to  be  contradicted  "  in  s.  155  (3)  of 
the  Evidence  Act  is  equivalent  to  "  which  is  relevant  to  the  issue.  " 
ONE  Aga  Mirza,  who  possessed  (amongst  other  property)  of  a 
business  carried  on  in  a  house  called  the  kotee,  retired  in  his  old  age  after 
having  transferred  the  business  to  his  eldest  son,  Abdool  Kurreem,  but 
survived  the  transfer  many  years,  and  sometimes  managed  the  business 
on  behalf  of  Abdool  Kurreem  during  the  latter's  absence.  A  few  days 
before  his  death,  Aga  Mirza  made  a  will  by  which  he  gave  (amongst 
other  legacies)  one  of  Rs.  25,000  in  favour  of  his  daughter  Khadijah 
Khanum,  the  plaintiff  in  this  suit.  The  will  purported  to  deal  with  a 
sum  of  Rs.  1,22,840,  being  the  residue  of  his  property  after  the  transfer 
already  referred  to,  and  confirmed  the  said  transfer. 
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Khadijah  Khanum  brought  the  present  suit  alleging  that    the  transfer        1889 
was   a  benami    transaction  and    claimed  (inter  alia)  a  share  in    the  business     DEC.  20. 
as  an  heiress  of  Aga    Mirza  under  the    Mahomedan  Law.     The  claim  of 
the    plaintiff  was   opposed  on  various   grounds,  one    of  the  most  important 
being   that  it  was    barred   by    limitation,   and    the   question  of    limitation 
again    depended  upon    whether   the    plaintiff   was    born    on    the    4th    of     17  c  344 
[345]    Ramzaan    Hijree  1279   (23rd    February  1S63  A.  D.),   or  on  the  5th 
of  Mohurrum    1275  (15th  August    1858  A.  D.),    as  alleged  by    Abdool  Kur- 
reem. 

In  the  course  of  the  plaintiff's  case  she  put  in  evidence  an  entry  in  a 
Koran  purporting  to  have  been  made  by  Aga  Mirza,  in  which  there  was 
a  statement  that  the  plaintiff  was  born  in  the  year  1279. 

After  the  plaintiff's  case  had  been  closed,  and  in  the  course  of  the 
cross-examination  of  the  witnesses  for  the  defence,  a  letter  (marked  P.  P.) 
was  produced  by  the  plaintiff  purporting  to  have  been  written  by  Aga 
Mirza  to  one  Mahmood,  a  friend  of  Aga's  announcing  to  him  that  Aga's 
wife  was  with  child.  From  the  date  of  the  letter,  the  child  referred 
to  must  have  been  the  plaintiff,  as  the  case  of  both  the  parties  was  that 
the  plaintiff  was  the  youngest  child  of  her  father. 

The  letter  was  put  to  Abdool  Kurreem  who  at  first  admitted  that  the 
whole  of  it  was  in  the  handwriting  of  Aga,  but  later  on  he  said  that  the 
part  referring  to  Aga's  wife  being  with  child  was  an  interpolation. 

In  the  course  of  the  plaintiff's  cross-examination  of  Mahmood,  to 
whom  the  letter  was  supposed  to  have  been  written,  and  who  denied  that 
the  part  in  question  was  in  the  handwriting  of  Aga  Mirza,  and  who  also 
denied  that  the  entry  in  the  Koran  was  genuine,  Mr.  Bonnerjee  on  behalf 
of  the  plaintiff  proposed  to  give  evidence  that  Mahmood  had  made  state- 
ments to  an  attorney  (who  reduced  them  into  writing),  with  regard  both 
to  the  entry  in  the  Koran  and  the  letter  from  Aga  Mirza  to  himself, 
inconsistent  with  those  now  made  by  him  in  the  witness-box.  The 
question,  therefore,  was  how  far  the  plaintiff,  having  then  closed  her  case, 
was  entitled  to  give  rebutting  evidence  or  evidence  in  reply  in  order  to 
impeach  Mahmood's  credit  as  a  witness. 

Mr.  Bonnerjee  contended  that,  under  s.  155  (3)  of  the  Evidence  Act, 
he  was  entitled  to  do  so.  That  section  should  be  read  with  s.  153. 

The  expression,  "  which  is  liable  to  be  contradicted,  "  is  equivalent  to 
"  or  which  is  relevant  to  the  issue,"  i.e.,  which  goes  to  the  merits  of  the 
case,  and  not  merely  shakes  the  credit  of  the  witness.  [WILSON,  J. — The 
entry  in  the  Koran  is  on  a  different  footing.  [346]  The  plaintiff  gave 
substantive  evidence  on  the  point,  but  as  to  the  letter  no  substantive 
evidence  has  been  given.  The  letter  was  only  produced  in  the  course  of 
the  cross-examination  of  the  defendant's  witnesses.]  There  is  evidence  to 
show  that  Aga  Mirza  wrote  those  words,  and  I  wish  to  show  that 
Mahmood's  evidence  is  valueless.  [WILSON,  J. — You  wish  to  give  evidence 
to  show  that  the  witness  made  a  contradictory  statement  formerly  with 
regard  to  the  genuineness  of  the  entry  in  the  Koran,  and  the  existence  in 
the  letter  of  the  words  in  question.] 

Mr.  Bonnerjee. — Yes. 

The  Advocate-General  (Sir  G.  C.  Paul). — No  rebutting  evidence  can 
be  given  after  the  close  of  the  plaintiff's  case.  The  words  "  liable  to  be 
contradicted  "  should  be  interpreted  with  reference  to  the  position 
of  the  party  at  the  time  when  he  tenders  the  evidence,  and  if  at 
that  time  he  has  already  closed  his  case,  it  is  then  too  late  for  him  to  con- 
tradict it,  and  therefore  the  evidence  sought  to  be  contradicted  is  not  liable 
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1889       to  be   contradicted  within    the   meaning    of   the  section.      [He  referred  to 
DEC.  20.      Taylor  on  Evidence,  8th  Ed.,  §  385.J 

Mr.  Bonnerjee,  in  reply. 

JRIGINAL  WILSON,   J.  (after    rising    to    consult    his    colleagues)    delivered    the 

following 

JUDGMENT. 

I  am  inclined  to  think  that  in  s.  155  (3)  of  the  Evidence  Act  the 
words,  "which  is  liable  to  be  contradicted,  "  mean  "  which  is  relevant  to 
the  issue."  That  being  so,  I  think  the  safer  course  is  to  admit  the 
evidence  tendered  so  far  as  regards  the  Koran,  for  as  to  that  book  the 
plaintiff  has  given  substantive  evidence  to  show  that  the  writing  in 
it  is  that  of  Aga  Mirza.  The  witness  now  to  be  contradicted  has  said  it 
is  not,  and  if  his  evidence  can  be  impeached  by  showing  that  he  has 
formerly  made  a  statement  inconsistent  with  his  present  one,  there  remains 
some  evidence  for  the  plaintiff  relative  to  the  issue. 

But  as  to  the  letter  P.  P.,  that  stands  on  a  different  footing.  On 
this  point  the  plaintiff  has  given  no  evidence,  but  has  relied  on  what  might 
be  brought  out  from  the  defendant's  witnesses,  and  they  all  say  that  the 
particular  passage  in  question  is  not  in  Aga  Mirza's  handwriting,  and 
the  witness  to  be  contradicted  says  [347]  the  same  thing.  If  1 
am  to  allow  him  to  be  contradicted  as  proposed,  this  would  be  allowing 
the  plaintiff,  in  reply,  to  give  evidence  which  she  might  have  given 
before  she  closed  her  case,  or  else  it  would  be  merely  impeaching  his 
credit,  and  this  is  immaterial,  as  even  if  he  is  impeached,  there  is  no 
evidence  on  the  plaintiff's  side.  I  think,  therefore,  that  this  evidence 
cannot  be  admitted. 

Attorneys  for  plaintiff:  Messrs.  Morgan  &*  Co. 

Attorneys  for  defendant:  Baboo  Mooraly  Dhur  Sen  and  Baboo  G.  C. 
Chundev. 


A.  A.  c. 
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PRIVY  COUNCIL. 

PRESENT  : 

Lord  Hobhouse,  Sir  B.  Peacock,  and  Sir  R.  Couch. 
[On  appeal  from  the  High  Court  at  Calcutta.] 


MUNGNIRAM  MARWARI  AND  ANOTHER  (Defendants)  v.  GURSAHAI 
NAND  (Plaintiff). 

LIAKUT  HOSSEIN  (Defendant)  v.  GURSAHAI  NAND  (Plaintiff). 
[18th  and  20th  July,  1889.] 

Act  XL  of    1858,    5.    3 — Order  granting  certificate  to  act  as  guardian  of  minor — 
Obtaining  a  certificate — Majority  Act  (IX  of  1875). 

When  a  Court,  to  which  application  has  been  made  under  s.  3  of  Act  XL  of 
1858  for  a  certificate,  has  adjudged  the  applicant  entitled  to  have  one,  he  then 
substantially  obtains  it;  although  it  may  not  be  drawn  up  or  issued  at  the  time. 
Having  obtained  such  an  order,  he  has  in  substance  complied  with  the  terms  of 
the  Act;  in  the  same  way  as,  when  a  plaintiff  ha*  judgment  that  he  shall  have 
a  decree  in  his  suit,  it  may  be  said  that  he  has  then  obtained  his  decree. 
Therefore,  where  a  minor  had  been  represented  in  a  suit  by  a  person  who  had 
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obtained  an  order  for  a  certificate  under  s.  3,  but  had  not  had  it  issued  to  him, 
the  absence  of  a  certificate  was  beld  to  be  not  such  an  irregularity  as  entitled 
the  minor,  on  coming  of  age,  to  have  the  proceedings  set  aside  on  the  ground 
that  he  had  not  been  properly  represented. 

[Diss.,  21  B.  400  ;  F..  31  B.  80=8  Bom.LR.  8'* 7  (903)  ;  R.,  23  A.  459  =  A.W.N.  (1901) 
147;  15  B.  505  (510)  ;  19  B.  571  ;  21  B.  400  (402)  ;  26  B.  109=3  Bom.  L.R.  565; 
4  C.L.J.  112;  10O.C.  321  ;  Rat.  Unr.  Cr.  Cas.  803.] 

Two  appeals  from  two  decrees  (22nd  February  1886)  (1)  of  the  High 
Court,  reversing  two  decrees  (31st  March  1884)  of  the  Subordinate  Judge 
of  Bhagulpore. 

The  present  respondent  brought  two  suits  severally  against  each  of 
the  present  appellants,  in  respect  of  separate  parts  of  an  [348]  estate  which 
had  been  sold  in  execution  of  a  decree  obtained  against  the  plaintiff,  now 
respondent,  during  his  minority.  The  plaintiffs  ground  of  suit  in  each 
case  was  that  in  the  suit  so  brought  against  him  when  a  minor,  which 
had  resulted  in  the  sale  of  several  portions  of  the  estate  now  sought  to  be 
recovered,  he  had  not  been  represented  by  a  properly-constituted  guardian. 
He  also  alleged  that  the  lands  sold  were  debutter,  or  devoted  to  religious 
purposes,  and  were  not  liable  to  be  attached  in  satisfaction  of  the  decree 
against  him. 

The  Subordinate  Judge  found  that  the  suits  had  not  been  brought  in 
due  time,  and  dismissed  both  on  the  ground  of  limitation.  On  appeals 
preferred  by  the  plaintiff  to  the  High  Court,  both  decrees  were  affirmed 
by  the  first  judgment  of  the  Court.  But  afterwards  reviews  having  been 
admitted,  both  the  original  decrees  were  reversed  by  another  Division 
Bench. 

Hence  these  appeals,  in  both  of  which  the  principal  question  was 
whether  or  not  the  proceedings,  which  resulted  in  the  sale  complained  of, 
were  wholly  ineffectual,  on  the  ground  of  the  defendant  in  the  primary 
suit  having  been  a  minor  unrepresented  by  a  properly-constituted  guar- 
dian. The  appeals  were  not  consolidated  by  any  order,  but  both  raising 
the  same  point  were  heard  together. 

The  lands,  attached  in  execution  of  the  decree  in  the  primary  suit, 
originally  belonged  to  the  Mohunts,  whom  Gursahai  Nand,  the  plaintiff  in 
this  suit,  had  succeeded.  This  property  was  said  to  have  been  granted  to 
them  in  the  last  century,  as  "  Sheottur,"  meaning,  according  to  the 
evidence,  what  is  granted  to  Sunniyassi  Fakirs. 

On  the  22nd  February  1873,  the  plaintiff's  predecessor  Hurri  Pershad 
described  as  Mohunt  and  proprietor  of  Math  Bela  Sheottur,  mortgaged 
Mouzas  Bela  and  Bichawan,  with  other  land,  to  the  first  appellant 
Mungniram  Marwari,  as  security  for  a  loan  of  Rs.  4,000,  and  afterwards 
in  March  1875  created  a  further  charge  upon  it,  as  security  for  a  further 
loan  of  Rs.  500  from-  the  same  lender.  On  the  28th  September  1875, 
Hurri  Pershad,  by  an  instrument  of  that  date,  appointed  Gurusahai  Nand 
to  be  his  successors  as  Mohunt,  and  to  take  all  his  properties  including  these 
two  mouzas. 

[349]  On  the  24th  November,  1875,  Gossain  Jitlal  Nand  petitioned 
the  District  Court,  stating  that  Hurri  Pershad  had  died,  to  grant  him  a 
certificate  of  guardianship  of  Gursahai,  who  was  a  minor,  under  Act 
XL  of  1858.  The  order  for  a  certificate  was  made  on  that  date,  but  no 
certificate  was  ever  issued. 
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(1)  Sahai  Nand  V.  Mungniram  Marwari,  12  C.  542. 
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1889  On   the    24th    March    1876,    Mungniram    Marwari    instituted   a   suit, 

JULY  20.  called   the   primary    suit   in  this  appeal,  to  enforce  his  mortgages,  describ- 

ing  Gursahai  Nand  as  a  minor,    also    as    "  heir    and    disciple    of    Hurri 

PRIVY  Pershad    deceased    under    the    guardianship    of   his  uncle  Jitlal  Nand  ;" 

COUNCIL.  an(j  on  tke  iatter    summons    was    served ;    but    he    did    not    appear    to 

17^347     defend- 

(P.C.)=  On  the  16th  January  1877,  an  ex  pavte   decree    was    made    in    favour 

16 1.A.  193=  of    Mungniram,    ordering    the    sale    of    the  property  mortgaged.     Under 

13  Ind^Jur.  this,  at  a   judicial    sale,     Mungniram    himself    purchased    Mouza    Bela : 

ea*   pc  j    and    Syed    Liakut    Hossein,    the    defendant   in  the  other  suit,  purchased 

463*.  '  '    Mouza  Bichwa. 

On  the  18th  August  1882,  Gursahai  brought  the  two  suits  out  of 
which  this  appeal  arose.  In  one  he  sued  Mungniram  Marwari  in  respect 
of  Mouza  Bela,  and  in  the  other  he  sued  Syed  Liakut  Hossein  in 
respect  of  Mouza  Bichwa.  The  case  made  out  by  his  plaints  was  that  he, 
as  heir  and  successor  to  Hurri  Pershad,  was  entitled  to  hold  the  property 
in  dispute  as  debutter,  or  property  dedicated  to  sacred  and  charitable 
purposes  ;  that  it  could  not  have  been  lawfully  seized  in  execution  of  a 
decree  against  Hurri  Pershad  upon  the  bonds  of  1873  and  1875  ;  and 
that  the  decree  of  16th  January  1877,  obtained  against  himself,  was 
invalid  and  ineffectual,  inasmuch  as  he  was  not  properly  represented  by 
any  guardian  in  that  suit. 

The  defendants  by  their  written  statements  denied  that  the  property 
in  dispute  was  debutter,  and  asserted  that  it  was  property  which  Hurri 
Pershad  could  have  disposed  of  at  pleasure,  and  which  was  liable  to  be 
taken  in  execution  for  his  debts.  They  alleged  that  the  plaintiff  was 
properly  represented  by  Jitlal  Nand  as  his  guardian  in  the  primary  suit  ; 
also  that  he  was  twenty-five  years  of  age,  and  not  twenty-one  as  he 
stated,  and  that  his  suit,  being  in  effect  to  set  aside  a  decree  made  against 
him  when  a  minor,  was  barred  by  limitation. 

The  suits  having  been  dismissed  by  the  Subordinate  Judge 
[350]  upon  this  last  ground  of  defence,  and  the  plaintiff  having  appealed 
in  both,  the  only  point  with  which  the  High  Court  (Tottenham  and 
Agnew,  JJ.)  dealt  was  whether  the  plaintiff  had  been  properly  represented 
in  the  primary  suit.  After  quoting  s.  3  of  Act  XL  of  1858,  they  proceed- 
ed thus : — 

"  It  has  been  frequently  decided  that  a  person  who  claims  to  have 
charge  of  property  in  trust  for  a  minor,  cannot  act  for  him  in  a  suit 
unless  he  has  been  appointed  guardian  ad,  litem  under  the  provisions  of 
the  Civil  Procedure  Code,  or  holds  a  certificate  under  Act  XL  of  1858, 
except  where  the  property  is  small  and  the  person  claiming  to  act  is  a 
relative,  when  the  Court  may  grant  permission.  In  all  the  cases  to  which 
we  have  referred,  with  the  exception  of  Aukhil  C founder  v.  Tripoora 
Soondiivee  (1),  and  Chunee  Mul  Johavy  v.  Brojo  Nalh  Roy  Chowdhry  (2), 
the  person  who  claimed  to  act  had  not  taken  any  steps  to  obtain  a 
certificate  or  to  be  appointed  guardian  ad  litem.  In  the  first  of  these 
cases,  the  fact  that  the  formal  order  granting  permission  to  a  relative 
to  act,  had  not  been  drawn  up,  was  held  not  be  a  sufficient  ground 
for  dismissing  a  suit  on  appeal,  when  the  minor  had  obtained  a 
decree  in  the  lower  Court.  In  the  second  case  it  was  held,  that  the 
making  of  an  order  appointing  a  guardian  under  Act  XL  of  1858,  and 
not  the  subsequent  taking  out  of  the  certificate,  is  that  by  which  a 

(1)  22  W.R.  525.  (2)  8  C.  967. 
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guardian  of  the  person  or  property  of  a  minor  is  appointed  within  the  mean-        1889 
ing  of  s.  3  of  the  Majority  Act.     There  is  not,  so  far  as  we  are  aware,    any     JULY  20. 
authority   for   holding   that   a    person    who   has   applied    for   a  certificate  ' 

of  guardianship  under    Act  XL  of    1858,    and    who   has   been   appointed 
guardian    by   the   Court,  can,    as   of  right,  sue  or  defend  on  behalf  of  the       °^    "ILt 
minor  without  taking  out  a  certificate.     But    the   absence  of   a    certificate     17  c  M7 
is    not,    we  think,    such   an  irregularity  as  to  entitle  the  minor,  on  coming     (p.c.)  = 
of  age,  to   have   the   proceedings   set   aside   on    the   ground   that  he    was  16  I.A.  195= 
not  properly   represented.     The    appointment   of    a   guardian  is  a  matter   13  J?ql<luii' 
of  procedure,    Puyikuth    Ithayi    Umah   v.    Khaivhivapokil    Mamod   (1),  and    g      p~Q  j 
if  in  reality  the  minor  was    represented    with   the   approval    of   the    Court        $63. 
throughout   the    proceedings    by   a    fit    and    proper  person,    it    would    be 
a  great  hardship   to   allow  a  defect  in    procedure    of    a    purely    formal 
character   to   vitiate   the    whole   of   the  proceedings,  possibly  after  many 
years  had  elapsed.     In  this   case    we   think    that   the   circumstances   are 
such   as    to   preclude   the    defendant   from    obtaining  relief  on  the  ground 
that  he  was  not  properly    represented,    because   Jitlal    had    not   taken   out 
the   formal   certificate   of   guardianship,    to    which    he  was  entitled  by  the 
order  of  Court.     It  appears  that  before  the   order    for   the   certificate   was 
made,  Jitlal    had    acted    for   the    plaintiff  as  his  guardian.     He  applied  to 
the  proper  Court  for  a  certificate,   and    his   application    was   only   granted 
after    opposition,    and    he   acted    for  the  plaintiff  not  only  in  Mungniram's 
suit,  but  in  suits  by  other  creditors,  and  in    proceedings   taken    by   certain 
chelas  to  establish  title  to  the    [351]  office  of  Mohunt.     The  plaintiff,  after 
he  attained  majority,  presented  a  petition  in  the  Court  of    the    Subordinate 
Judge,  in  which  he  stated  that  Jitlal  had  obtained  a  certificate  of  guardian- 
ship under  Act  XL  of  1858,  and  had   been   managing  his  estate,   and,  on 
the  6th  of  July  1881,  he  was  examined  as  a  witness,  and  stated  that  Jitlal 
had  been  his  guardian  and  used  to  do  all  his  business.     It  is  too  late  now 
for  the  plaintiff  to  come   forward  and  ask  for  relief  upon  the  ground  that 
Jitlal  was  not  his  guardian.     He  has  ratified  JitlaFs  acts  in  other  respects, 
and  must  be  bound  by  them  in  the  present  matter. 

The  Judges  accordingly  dismissed  both  appeals  with  costs. 

This  judgment  was,  on  review,  reversed  by  another  Bench  (Tottenham 
and,Norris,  JJ.)  (2),  who,  seeing  that  a  certificate  under  Act  XL  of  1858 
was  one  of  the  documents  mentioned  in  schedule  II  of  the  Court  Fees 
Act  VII  of  1870,  held  that  such  a  certificate  "  cannot  actually  come  into 
existence  until  the  person,  who  has  the  permission  of  the  Court  to 
obtain  it,  deposits  the  requisite  amount  of  stamp  duty."  Without  the 
certificate  Jitlal  Nand,  in  their  opinion,  had  no  authority  to  appear  in  the 
proceedings.  They  set  aside  the  judgment  of  the  Subordinate  Judge  in 
both  suits ;  whereupon  the  plaintiff  appealed  to  Her  Majesty  in  Council. 

On  these  appeals, 

Mr.  R.  V.  Doyne,  for  the  appellant  Mungniram,  argued  that  the  res- 
pondent, the  defendant  in  the  primary  suit,  bad  been  properly  represented 
by  Jitlal  Nand  as  his  guardian,  and  that  the  proceedings  in  that  suit  had 
rendered  effectual  the  sale  in  execution  of  decree.  Mouza  Bela  having 
been  sold  at  that  sale  to  the  appellant,  he  had  become  the  bona  fide  pur- 
chaser. If  the  respondent  was  a  minor  when  the  primary  suit  was 
brought.  Jitlal  Nand  was  his  guardian,  having  obtained  a  judgment 
and  order  of  the  District  Court  that  the  certificate  under  Act  XL  of 
1858,  s.  3,  should  issue  to  him.  Although  Jitlal  Nand  had  not  obtained 

(1)  3  M.  248.  (2)  Sahai  Nand  v.  Mungniram  Marwari,  12  C.  542. 
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1889       the    formal    certificate,    that    was    not    now   ground    for   invalidating  the 
JULY  20.     decree  obtained  against  Gursahai  Nand,  as  represented  by  the   former    his 

p guardian,    on    the    I6th    January    1877,    ordering  the  sale  of  the  property, 

RIVY       Also,  there  had  been  a  correct  finding  by  the  Subordinate  Judge  that   Gur- 

COUNCIL.    sahaj    was    more   than    18  years  old  at  the  death  of  Hurri  Pershad,  which 

17  C.  347     [352]  occurred  in  1875,  so  that  the  present  suits,    which   were   in   effect   to 

(P.C.)  =      set    aside    a  decree  made  against  him  during  minority,  were  not  brought  in 

16  I.A.  195=  due  time,  not  having  been  brought    till    August    1882.     Although    by   the 

13  Ind^Jur.   Majority  Act  IX  of  1875,  a  minor,  of  whom  a  guardian  had  been  appointed, 

Sap  PC  J     attained  his  majority  at  the  age  of  twenty-one  years,    and    not    before,    the 

463.  "*"    suits    were    barred    under  s.  7   of  Act  XV  of  1877,  the  Limitation  Act,  and 

the  12th  and  13th  articles  of  schedule  II.     The  first  judgment  of  the  High 

Court,   correct   throughout,    had   found  that  the  respondent,  after  attaining 

full  age,  had  accepted  and  ratified  the  acts  of  Jitlal  done  in  the  capacity   of 

guardian. 

Reference  was  made  to  Stephen  v.  Stephen  (1),  Chunee  Mul  Johavy 
v.  Bvojonath  Roy  Chowdhvy  (2),  Han  Savan  Moitva  v.  Bhubaneswari 
Debt  (3). 

Mr.  C.  W.  Avathoon,  for  the  appellant :  Syed  Liakut  Hossein,  argued 
that  the  first  judgment  of  the  High  Court,  affirming  that  of  the  Subordi- 
nate Judge,  was  correct.  The  minor  had  been  properly  represented 
in  the  suit  against  him  in  1877.  It  was  also  too  late  for  him  to  have 
the  sale  set  aside  on  the  ground  that  Jitlal  Nand  was  not  his  guardian. 
The  judgment  of  the  High  Court  upon  the  review  was  erroneous,  for  the 
mere  fact  that  the  certificate  which  had  been  duly  ordered  had  not  been 
taken  out,  did  not  leave  Jitlal  Nand  without  authority  to  represent  the 
minor.  He  referred  to  Gvishchundev  Chowdvy  v.  Abdul  Selim  (4) 
approving  the  ruling  in  Chunee  Mul  Johavy  v.  Bvojonath  Roy  Chow- 
dhvy (2). 

Mr.  /.  D.  Mayne  and  Mr.  W.  H.  Rattigan,  for  the  respondent,  argued 
that  he  not  having  been  represented  by  a  duly  authorized  guardian  in  the 
primary  suit,  the  decree  of  16th  January  1877  and  the  sale  in  execution 
of  it  were  inoperative  against  him. 

[SiR  B.  PEACOCK  inquired  if  the  certificate  was  anything  more  than 
the  statement  or  record  of  what  the  Judge  had  already  ordered.] 

[353]  The  certificate  had  not  been  issued,  and  no  form  of  it  was  on 
the  record  ;  but  it  was  submitted  that  the  actual  production  of  a  document 
was  necessary.  There  was  no  necessity  for  the  respondent  to  sue  to  set 
the  decree  of  1877  aside.  He  was  entitled  to  treat  it  as  if  it  had  not  been 
made,  not  having  been  duly  represented  by  a  guardian  to  whom  a  certi- 
ficate under  Act  XL  of  1858  had  been  issued. 

Reference  was  made  to  Civil  Procedure  Code,  s.  443  :  Act  XL  of  1858, 
s.  3  ;  The  Bombay  Minors  Act  XX  of  1864 ;  Act  VII  of  1870,  sch.  I, 
art.  10.  [SiR  B.  PEACOCK  observed  that  the  Court  Fees  Act  of  1870, 
having  been  later  in  date,  could  not  be  of  any  use  in  construing  Act  XL 
of  1858.] 

Though  the  order  granting  a  certificate  might  be  sufficient  to  consti- 
tute a  guardian  for  other  purposes,  yet  he  could  not  sue  or  be  sued,  with 
effect  binding  upon  the  minor,  without  having  had  a  formal  certificate 
issued  to  him.  Stephen  v.  Stephen  (1)  was  not  applicable. 


(1)  8  C.  714  on  appeal.  9  C.  901.  (2)  8  C.  967. 

(3)  16  C.  40=15  I.A.  195.  (4)  14  C.  55. 
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Doorgapersad    v.    Keshopevsad     Singh     (1),    Durga    Churn    Shaha    v.  1889 

Nilmoney  Das  (2),    Vishnu    Keshav    v.    Ramachandra   Bhaskar    (3),    Vesudev  JULY  20. 

Vashnu    v.    Narayan  Jaganath  (4),  Jatha  Naik  v.   Venkatapa  (5),    Mrinamoyi         

Dabia    v.    Jogodishurt    Debia    (6),    Gregory    v.    Molesworth    (7),    Hogton    v.  RIVY 

F,VW<y  (8)  were  referred  to.  Co^IL' 

Mr.  /?.  K.  Doyne  replied.  17  c.  347 

JUDGMENT.  16(PXC.)=  = 

Their  Lordships'  judgment  was  delivered  on  July  20th  by  13  Ind.  Jur. 

SIR  R.  COUGH. — In  this  case  the  plaintiff,  the  present  Mohunt  of  a  **9J=r 
Muth  called  Bela  Sheottur,  seeks  to  obtain  possession  of  certain  proper-  arJ63 
ties,  and  for  a  declaration  that  the  decree  and  auction  sale  under  which 
the  defendants  in  the  two  suits  became  the  purchasers  of  the  properties 
are  not  binding  upon  him,  as  he  was  a  minor,  and  was  not  properly  re- 
presented in  the  suit  in  which  the  decree  was  obtained.  He  is  the 
successor  in  the  [354]  Mohuntship  of  one  Hurri  Pershad  Nand,  who, 
in  the  years  1873  and  1875,  borrowed  money  of  the  defendant  in  one  of 
the  suits,  Mungniram  Marwari,  and  executed  mortgages  of  the  properties 
which  are  now  claimed  by  the  plaintiff.  Hurri  Pershad,  on  the  28th 
September  1875,  appointed  the  plaintiff  to  be  his  successor  (the  terms  of  the 
appointment  will  be  referred  to),  and  died  on  the  following  day.  On  the 
24th  of  November  1872  Jitlal  Nand,  the  brother  of  Hurri  Pershad, 
applied  to  the  District  Judge  of  Bhagulpore  for  a  certificate  of  guardian- 
ship of  the  person  and^property  of  the  plaintiff  under  Act  XL  of  1858,  and 
on  the  19th  of  February  1876  the  application  was  allowed,  after  opposition 
on  the  part  of  one  Somar  Nand.  The  terms  of  the  application  and  of  the 
allowance  are  these  :  The  application  stated  that  Hurri  Pershad  had  in 
his  lifetime  given  the  guddi  of  Mohuntship  to  Mohunt  Gursahai  Nand, 
the  present  plaintiff,  his  youngest  disciple,  of  about  13  years  of  age  ;  and, 
after  stating  the  vesting  in  possession  of  the  Muth  and  other  properties,  it 
said  that  it  was  necessary,  in  order  to  take  care  of  the  person  of  the 
minor  and  look  after  all  the  cases  and  manage  the  properties,  that  the 
petitioner,  that  is,  Jitlal  Nand,  should  obtain  a  certificate  under  Act  XL  of 
1858;  and  it  prayed  fora  certificate.  The  order  of  the  District  Judge, 
after  stating  the  application,  and  that  it  had  been  objected  to  by  a  disciple, 
a  chela,  who  claimed  to  have  succeeded  Hurri  Pershad,  and  that  the  cer- 
tificate of  guardianship  would  be  only  as  regards  the  personal  property  of 
the  minor,  "  whatever  that  property  may  be  at  present,"  said  "  Order  ; 
application  allowed." 

On  the  7th  November  1876  Mungniram,  the  defendant  in  one  of  the 
suits,  instituted  a  suit  on  his  mortgage  bonds  against  the  plaintiff,  and  in 
the  plaint  he  described  the  present  plaintiff  as  "  minor,  disciple  and  heir  of 
Mohunt  Hurri  Pershad  Nand,  deceased,  under  the  guardianship  of  his 
uncle  Jitlal  Nand."  In  this  suit  a  summons  was  served  on  Jitlal  Nand 
personally,  but  he  did  not  appear,  and  made  no  defence  to  the  suit ;  and, 
on  the  16th  January  1877,  Mungniram  obtained  an  ex  parts  decree  declar- 
ing his  lien  upon  the  mortgaged  property  and  directing  it  to  be  sold.  In 
execution  of  that  decree  Mungniram  caused  the  property  to  be  attached, 
and  it  was  put  up  for  sale  by  auction  ;  and  Mungniram  became  the  pur- 
chaser of  Bela  Sheottur,  part  of  the  property  taken  [355]  in  execution, 

(1)  9  I. A.  27  =  8  C.  656.  (2)  10  C.  134.  (3)  11  B.  131. 

(4)  9  B.H.C.  289.  (5)  5  B.  14.  (6)  5  C.  450. 

(7)  3  Atkyns,  626.  (8)  L.R.  18  Eq.  573. 
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1889        and  the  defendant  in  the  other    suit,    Liakut    Hossein,    purchased    Mouza 

JULY  20.     Bichwa,  the  other  part. 

On    the    18th    August    1882,  the    plaintiff  instituted  the  present  suits, 

FRIVY       alleging  that  he  attained  his  majority  in  January  1880.     The  first  question 
"IL>    to  be  considered  is  whether  he  was  properly   represented    in   the    suit    by 

17  C  347     Mangniram  by  his  guardian  Jitlal  ;  and  that  depends   on  the  construction 

(P.C.)  =      °f   Act   XL   of    1858.     That   Act   in    the    third  section    says  : — "  Every 

16  I. A.  195=  person  who  shall  claim  a  right  to  have  charge  of  property   in    trust   for   a 

13  Ind.  Jur.  minor  under  a  will  or  deed,  or  by   reason  of  nearness  of  kin,  or  otherwise, 

449  =  5       mav  apply  to  the  Civil  Court  for  a  certificate    of   administration  ;   and    no 

463*.  '       person  shall  be  entitled  to  institute  or  defend  any  suit  connected    with  the 

estate  of  which  he  claims  the  charge  until    he   shall    have   obtained    such 

certificate."     The  question  is,  what  ist  he  meaning  of  the    words    "  until 

he  shall  have  obtained  such  certificate  ?"     Although  the  order    was   made 

allowing  the  application  for  the  certificate,  no  formal  certificate  appears  to 

have  ever  been  prepared  by  the  officer  of  the  Court,    and   issued    to   Jitlal 

Nand.     The  Subordinate  Judge  found    that   althongh  Jitlal  Nand  did  not 

take  out  the  certificate  he  was   the   constitued   guardian    of    the    plaintiff, 

but   that    he  did    not    properly  look  after  the  interests  of  the  plaintiff,  and 

did  not  defend  the  suit.     On  that  account  he  held  that  the    decree    in   the 

suit   was    not   binding  upon  the  plaintiff,  but  he  thought  that  the  suit  was 

barred  by  the  law  of  limitation,  and  decided  the  case  upon  that  ground. 

Then  it  came  by  appeal  to  the  High  Court.  That  Court,  after  notic- 
ing some  cases  which  had  been  quoted,  said  :  "  There  is  not,  so  far  as  we 
are  aware,  any  authority  for  holding  that  a  person  who  has  applied  for  a 
certificate  of  guardianship  under  Act  XL  of  1858,  and  who  has  been 
appointed  guardian  by  the  Court,  can,  as  of  right,  sue  or  defend  on  behalf 
of  the  minor  without  taking  out  a  certificate,"  and  they  went  on  to  state 
what  is  material  as  showing  the  nature  of  the  case,  that  Jitlal  Nand  had 
acted  for  the  plaintiff,  not  only  in  this  suit  by  Mungniram,  but  that  he 
acted  in  suits  by  other  creditors,  and  in  proceedings  taken  by  certain  of 
the  chelas  to  establish  title  to  the  office  of  the  Mohunt ;  and  further, 
that  after  |the' plaintiff  attained  his  majority,  he  presented  a  petition  to 
the  Court  of  the  Subordinate  Judge,  in  which  [356]  he  stated  that  Jitlal 
had  obtained  a  certificate  of  guardianship  under  the  Act,  "  and  had  been 
managing  his  estate ;  and  on  the  6th  of  July  1881  he  (the  plaintiffs)  was 
examined  as  a  witness,  and  stated  that  Jitlal  had  been  his  guardian, 
and  used  to  do  all  his  business."  So  that  it  appears  that  Jitlal  had,  at  all 
events,  although  the  certificate  had  not  been  issued,  acted  as  the  guardian 
of  the  plaintiff.  The  High  Court  then  decided  against  the  plaintiff, 
dismissing  the  appeal  with  costs.  However,  they  entertained  a  petition 
for  review,  and,  upon  that  petition,  came  to  the  conclusion  that  they 
had  not  put  the  right  construction  upon  the  Act.  The  ground  of  this 
conclusion  appears  to  be  that  the  Court  Fees  Act,  which  was  passed  in 
1870,  contains  this  provision:  "Except  in  the  Courts  hereinbefore 
mentioned  no  document  of  any  of  the  kinds  specified  as  charg  cable  in 
the  first  or  second  schedule  to  this  Act  annexed  shall  be  filed,  exhibited, 
or  recorded  in  any  Court  of  Justice,  or  shall  be  received  or  furnished  by 
any  public  officer,  unless  in  respect  of  such  document  there  be  paid  a 
fee  of  an  amount  not  less  than  that  indicated  by  either  of  the  said  sche- 
dules;"  and  they  considered,  as  thsy  siy,  that  the  certificate  could  not 
actually  come  into  existence  "  until  the  person  who  has  the  permission  of 
the  Court  to  obtain  it,  deposits  the  requisite  amount  of  stamp  duty." 
They  reversed  their  previous  judgment,  and  held  that  the  plaintiff  ought 
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to  have   a  decree  for  possession  and  for  mesne  profits,  on  the  ground  that        1889 
he  had  not  been  properly  represented  by  Jitlal  in  the  suit.  JULY  20. 

Now  the  words  are  "  until  he  shall  have   obtained  such  certificate."      ,., 

The    section  provides  that   the  person    who  claims  a  right  to  have   charge      "RIVY 

of  the  property  may  apply  to  the  Civil  Court  for  a  certificate.     The  Court    ^OUNCILt 

is   to  exercise   a  discretion,   or   at  least  is  to  inquire    whether  the  person     17  c  347 

making  the  application  is  entitled  to  have  the   certificate.    Their  Lordships      (P.C.)  = 

are  of  opinion  that  when  the   Court  makes  that  enquiry,   and  comes  to  a  16  I.A.  195  = 

decision    that  the   application   should  be  allowed,  that   is  doing  all  that  is  13*"d-Jur< 

substantially  necessary  in  the  matter  ;  and  when  the  order  is  made  that  the    aap  pn  J 

applicant   shall  have    his  certificate,  the   applicant  really  then  obtains  his        453*. 

certificate.     All  is  done  at  that  time  which  is  necessary   to  show  that  he  is 

the    person    who  should    have   the   certificate.     He   then,    by  getting  that 

order,  substantially  obtains  the  certificate  [357]  although  the  officer  of  the 

Court,  whose  duty  it  would  be   to  draw  up   the  certificate,  and  prepare   it 

for  the   signature  of  the  Judge,    or  the  seal  of  the   Court  to  be   attached  to 

it,  may  not   do  that  for   some   time  afterwards,  on   account  of  the  course 

of  business,  or  the  party  not  applying  to  him  for  it.     When  a  man  obtains 

an  order  for  a   certificate  he   does  in  substance    comply  with  the  terms   of 

this   Act,    in  the  same  way   as   when  a   person  has   the   judgment   of   the 

Court  that  he  shall  have  a  decree  in  his  suit  it  may  be  said    that  he  then 

obtains  his  decree.     The  decrees,  when  it  is  drawn  up  afterwards,  relates 

back  to  that  time  ;   and  so  would  the  certificate  in  this   case  relate  back  ; 

and  the  terms   of  the  Act  that  he  shall  have  obtained  such  certificate   are 

complied  with. 

The  High  Court  give  as  a  reason,  as  has  been  stated,  that  the  Court 
Fees  Act,  which  was  passed  twelve  years  after  the  Act  of  1858  shows  that 
obtaining  the  certificate  is  not  complete  until  the  fee  is  paid,  and  the  certifi- 
cate is  actually  issued.  The  answer  to  this  is  that  it  must  be  seen  what 
was  the  intention  of  the  Legislature  when  the  Act  of  1858  was  passed,  and 
when  there  was  apparently  no  such  provision  as  this  in  existence  requiring 
the  Court-fee  to  be  paid  before  the  certificate  was  issued.  If  the  meaning  of 
the  Act  in  1858  was  that  the  obtaining  the  certificate  was  complied  with 
by  obtaining  the  order,  any  subsequent  provision  in  the  Court  Fees  Act 
could  not  make  any  difference  in  the  intention  of  the  Legislature.  Their 
Lordships  have  to  see  what  the  intention  was,  and  what  was  meant  by 
these  words  when  the  Act  was  passed  in  1858.  Therefore  they  have  come 
to  the  conclusion  that  the  Act  was  sufficiently  complied  with  by  Jitlal 
obtaining  the  order  from  the  Judge,  although  the  certificate  was  never 
actually  afterwards  drawn  up.  What  means  there  might  be  under  the 
Court  Fees  Act  to  oblige  the  person  who  had  obtained  such  an  order  to 
take  out  the  certificate  it  is  not  necessary  now  to  consider.  Probably,  if 
there  is  not  power  now  to  oblige  the  fee  to  be  paid,  it  would  be  for  the 
Legislature  to  make  a  provision  for  it. 

The  plaintiff  being  thus  properly  represented  in  the  suit,  the  other 
question  which  arises,  and  which  has  to  be  determined  before  considering 
any  other  matters  or  questions  which  arise  in  the  case  is,  when  did 
the  plaintiff  attain  his  majority  ?  It  is  not  disputed  by  his  learned  Counsel 
that  the  present  suits  are  suits  [358]  in  the  nature  of  one  to  set  aside 
a  decree,  and  that  such  a  suit  must  be  brought,  according  to  the  law  of 
limitation,  within  one  year  from  the  making  of  the  decree,  if  the  party  at 
that  time  is  of  full  age  ;  but  if  he  is  a  minor,  then  within  one  year  of  his 
attaining  majority.  The  plaint  in  this  suit  was  filed  on  the  18th  of  August 
1882,  and  the  question  is  whether  the  plaintiff  had  attained  his  majority 
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1889       more  than  one  year  before   that  time.     That   depends    upon   the    date  of 
JULY  20,     his  birth  ;  and  the  Subordinate  Judge  who  had    that  question  to  try  upon 
the  second  issue,    find  this.     He  says  :    "  With  regard  to  the  second  issue, 
the  plaintiff  states  in   the  plaint  that  he    was  born  in  December  1861,   and 
AL'    that  he  attained  majority  in  January  1880,  that  is,  when    he  completed  his 
17  G.  347    a§e   °f  18  years.     On   the  other   hand,   the    defendants   contend  that    he 
(P.C.)=      was   25    when  he   brought  the   suits.     The    plaintiff  was   examined  as  a 
16  LA.  195=  witness   in  another  case   on  the    6th  July    1881,  when    he  had  no  idea  of 
13  ^"d-Jur.  Dringing   these  suits,  and  he  then  stated  his  age  to  be  24  years,  and  distinct* 
Sar.  PXJ.J.    ty  sa^  ^at  ne  was  a  minor  UP   to  1879,  that   is,   until    he  completed  the 
463*.  '       age  of  21.     In  the    present   case   he  has  not    ventured  to   come   into   the 
box    and  explain  away  his   previous  statement.    He  was   sedulously   kept 
himself   out  of   Court  and   though   in  the    course   of  the   trial   the    Court 
remarked  that  it  would  be  satisfactory  if  the  plaintiff  himself  was  examined 
his   legal   advisers   have    not     thought    proper  to   examine    him."     The 
statement    which  is  referred  to  is  a   deposition  which  he   made  on  the    6th 
of  July  1881    in    some  suit,  the  nature  of  which    does    not  appear,    and    in 
that   deposition    there  is  this  statement  :  "  My  name  is   Gursahai   Nand, 
father's   name  Mohunt  Hurri   Pershad,    age  24  years."     Mr.    Mayne   has 
urged  upon    their  Lordships  that  the  heading  of  a  deposition  of   this  kind 
is  not  of   much  importance    ;  that  the  settlement  of  the  age  by  a  witness 
is   taken    down   in    such  a  way  that   little    weight  ought   to    be  attached 
to   it.    The  answer  to    that  seems  to    be   that  if  the    plaintiff  made  this 
statement    without   considering  what  his  age   was,   or  made   it  in  a  loose 
and  informal  manner,  he  might  have  come  forward  as   a  witness,  or  been 
produced  as  a  witness  by  his  legal   advisers  and  explained    it.     He  might 
have    shown    how  it  was  that   he  came  to  allow  his  age   to  be  put    down 
at  24  years,  when,  according  to  his  present  case,  he  was  some  three  or  four 
years  younger  at  that  time,  and  would  [3S9]  be  19  or  20.   The  Subordinate 
Judge  has   properly   attached  considerable  importance   to  that.     He  then 
goes  on  to  say  that  he  does    not  attach  weight  to   the  evidence  which  was 
given   on   the    part   of   the   plaintiff.     Some   of   it,    he  says,    and    justly, 
is   hearsay   evidence,   and    he   thinks  that   the   evidence   of   the  mother, 
and    of  the   other    persons    who   give   any   evidence    on   the   subject,    is 
not  to   be   given   credit   to.     The   conclusion   he  came    to  was    that  the 
plaintiff  was  born  in  1265  Fasli,  and  that  he  attained  his  majority  when 
he  completed  21  years  of  age,  and  more  than  a  year  before  the  suit  was 
commenced.     The   difference   between  the    18    years   and   the    21    years 
has   been   adverted  to  in    the   course   of   the   argument,  and   it  has  been 
said,  and  it  may  be  with  some  justice,  that  the  plaintiff  may  have  supposed 
when  he  talked  of  majority  that  it  was  18.     This  difference  is  explained  by 
the  operation  of  the  Act  of  1858  ;  because  when  a  minor  is  brought  under 
the  operation  of  that  Act,  which   the  plaintiff   was  by  the    certificate,  the 
age  of  majority  is  altered  from  18  to  21,  and  therefore  it  became  necessary 
to  show  that  the  age  of  21  years  was  attained. 

Besides  what  the  Subordinate  Judge  has  referred  to,  some  observa- 
tions arise  upon  the  evidence  in  this  case  with  regard  to  the  law  of  limi- 
tation. The  hibanama  throws  some  light  upon  the  matter.  That  states  : 
"  I  am  Mohunt  Gossain  Hurri  Pershad,  inhabitant  and  proprietor  of 
Mouza  Muth  Bela  Sheottur,  Pergunnah  Bisthazari,  lying  within  the 
jurisdiction  of  Station  Sikundara,  Sub-Division  Jamui,  Zillah  Monghyr. 
Whereas  life  is  uncertain,  and  out  of  old  disciples  no  one  is  intelligent 
and  clever  enough  to  discharge  and  manage  the  zemindari,  village,  and 
Court  affairs,  and  the  affairs  relating  to  my  guddi  of  Mohuntship,  for 
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this  reason  I,   of  my  own  free    will  and  accord    in  health    of  body  and  in  a        1889 
sound    state   of    mind,    have  out   of  my  disciples   appointed  a  new  disciple     JULY  20. 
by    name   Gursahai  Nand,    who   is  competent   to  manage   the  zemindari, 
village,  and  Court    affairs,    as  the  holder  of  the    estate    to  be  left,    and  the    _ 
guddi   of    Mohuntship,    and    successor    to   my    dignity    and  possession,  in  "IL* 

order   that   after    my   decease    he    shall  take    possession  of  my  guddi   of     17  c.  347 
Mohuntship,   and  succeed  to  my  dignity  and  possession,   the  moveable  and      (P.C.)  = 
immoveable  properties,  and  household  furniture  detailed  below.  "  Therefore  16  I. A.  195 
according  to  the  plaintiff's  case  we  have  Hurri  Pershad  saying  that  no  one  13  iin'J^c11'' 
is  [360]    intelligent  and  clever  enough  out  of  his  old  disciples  to  discharge   Sar  P~Q  j( 
and  manage  the   zemindari,  and  appointing  a  youth    at  that  time   only  13         $63. ' 
years  of    age.     It  seems    unlikely  that    Hurri  Pershad,  if  the  plaintiff  was 
only  of  that  age,  would  have  used  such  language  as  this  in  the  hibanama. 
He  might   do   it  if  the  plaintiff  were  just  upon  the    point  of   attaining  his 
majority   of   18.     Again,    it   is   somewhat   strange    that   Hurri    Pershad, 
considering  that  he  said  not   one  of   the  old    disciples  was   intelligent  and 
clever  enough  to  manage  the  zemindari,    when  he  appointed  a  youth  of  13, 
made  no  provision  for  the  appointment  of  a  guardian.     There  is  no  sugges- 
tion that  the  plaintiff  was  a  minor.     The  terms  of  this  hibanama  appear  to 
their  Lordships  not  to  be  consistent  with  the  case  of  the  plaintiff  although 
they   may   be   consistent    with   the   case    of  the  defendants,  that  at   that 
time   the    plaintiff  was   very    nearly   attaining  the  age   of  18,    when    he 
would  be  of  full  age    if  no  certificate  of  administration    had  been  obtained, 
which  it  would  not  be  necessary  then  to  apply  for. 

Another  fact  against  the  plaintiffs  case  is  this  :  that  an  application 
was  made  for  the  return  of  documents,  which  was  presented  by  a  plea- 
der ;  and  in  that  application  the  plaintiff  is  made  to  state,  or  states :  it 
is  made  through  his  pleader,  and  we  may  use  the  expression  "  made  to 
state."  "  I  have  attained  my  majority  since  1880,  and  have  been  person- 
ally transacting  my  own  affairs."  Upon  that  application,  after  a  report 
was  made- to  the  Judge  by  the  Record-keeper,  an  order  was  made  that 
the  documents  should  be  returned  on  the  petitioner  having  attained  his 
majority.  The  pleader  who  was  employed  to  present  the  petition  was 
examined  as  a  witness,  and  he  appears  to  have  done  what  was  quite 
right ;  to  have  asked  to  see  the  petitioner,  and  saw  him  ;  he  says  that  the 
plaintiff  on  that  occasion  told  him  that  he  had  attained  majority.  It  is 
suggested  that  the  plaintiff  had  then  in  his  mind  the  age  of  18,  but  it  is 
not  to  be  supposed  that  the  pleader,  who,  no  doubt  was  acquainted  with 
the  law,  did  not  consider  that  the  proper  age  to  be  attained  was  21  ;  and 
certainly  a  Judge,  whose  duty  it  was  to  see  that  the  plaintiff  was  entitled 
to  have  back  the  documents,  would  have  to  consider  whether  it  was  true 
or  not  that  he  had  attained  his  majority.  That  supports  the  conclusion  to 
which  the  Subordinate  Judge  came  when  he  decided  the  issue  against  the 
[361]  plaintiff,  and  there  is  certainly  no  reason  for  their  Lordships 
thinking  that  this  conclusion  is  wrong. 

That  being  so,  it  is  not  necessary  to  consider  the  other  question 
which  was  raised  by  Mr.  Mayne,  whether,  as  regards  Mungniram,  he 
being  the  plaintiff  in  the  original  suit,  and  being  shown  by  the  evidence 
to  have  known  the  whole  state  of  the  property,  that  it  was  "  debuttur  " 
property,  and  that  Hurri  Pershad  had  no  right  to  mortgage  it,  and  know- 
ing also  that  the  suit  which  he  brought  to  recover  the  money  was 
undefended,  and  that  Jitlal  was  grossly  neglecting  his  duty  in  not  defend- 
ing it,  and  raising  the  question  that  the  estate  which  had  come  to  the 
plaintiff  as  the  Mohunt,  was  not  liable  to  satisfy  Mungniram's  debt  the 
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1889       decree   obtained    Mungniram    against    the  present    plaintiff    represented 
JULY  20.     by   Jitlal    was   not   binding    upon   him  by    reason    of  the  gross   laches  of 
- —        Jitlal, 

The   result  is  that  their    Lordships    will  humbly   advise  Her  Majesty 

YCIL.   ^^   ^e    decrees  of   the   High    Court  made  upon  the  review  should    be 

17  C  347     reversed,   and  both  suits  be  dismissed  with  costs  in  the  Subordinate  Court 

(P.C.)=      and  in  the  High  Court,  including  the  costs  of  the  review.   'This   conclusion 

16  I. A.  195=  was  correctly  arrived  at  by  the  Subordinate  Judge  and  by  the  High  Court 

13  IncLjTur.  upon  the  first  hearing  of  the  appeals,  although  not  upon  the  same  grounds 

Bar  PC  J    as  *nose   uPon  which    the  judgment   is  now   given.     The  appellants  must 

463,  '  '  respectively  have  their  costs  of  these  appeals. 

Appeals  allowed. 
Solicitors  for  the  appellant  Mungnio    ,, 

ram  Marwari  :  }  Messrs  :  Bavvow  *  *'&«*' 

Liakut    }   Mr.  S.  G.  Stephens. 
Solicitors  for  the  respondent :  Messrs.  T.  L.  Wilson  &  Co. 

C.  B. 

17  C.  362  (P.C.)  =  16  LA.  240=  =5  Sar.  P.  C.  J.  338. 
[362]    PRIVY  COUNCIL. 

PRESENT  : 

Lord  Watson,  Lord  Fitzerald,  Lord  Hobhouse  and  Lord  Macnaghten. 
[On  appeal  from  the  Court  of  the  Recorder  of  Rangoon.] 

STRANG,  STEEL  &  Co.  AND  OTHERS  (Defendants)  v. 

A.  SCOTT  &  Co.  (Plaintiffs).     [31st  January,  1st  February 

and  1st  August,  1889.] 

Maritime  law — Jettison — Right  to  general  average  contribution — Right  of  shippers 
of  jettisoned  cargo — Default  of  master — Right  of  shipowner — Remedies  of 
shippers — Lien  on  cargo  saved  in  consequence  of  jettison. 

In  jettison  of  part  of  a  general  cargo  the  right  of  those  entitled  to  contribu- 
tion, and  the  corresponding  obligations  of  the  contributors  originating  in  the 
actual  presence  of  a  common  danger,  not  in  the  causes  of  it,  are  mutually  per- 
fected whenever  the  goods  of  some  of  the  shippers  (not  being  wrong-doers,  of 
those  responsible  for  the  latter)  have  been  advisedly  sacrificed,  and  the  property 
of  others  has  been  thereby  preserved.  Such  exceptions  as  that  recognized  where 
the  average  loss  has  been  occasioned  by  the  ship's  being  unseaworthy  [Schloss 
v.  Heriot  (1)],  and  as  that  made  in  the  refusal  of  contribution  to  shippers  of 
deck-carge  when  jettisoned,  are  in  the  truth  but  limitations  on  the  above 
rule,  which  have  been  introduced  from  equitable  considerations.  Where  a  ship 
was  stranded  owing  to  the  negligence  of  her  master,  and  thereby  ship  and  cargo 
were  placed  in  a  position  of  such  danger  as  to  make  it  necessary  to  jettison  part 
of  the  cargd  in  order  to  save  the  remainder  and  the  ship  :  Held  that  innocent 
owners  of  the  jettisoned  cargo  were  entitled  to  general  average  contribution; 
but  that  the  owners  of  the  ship  were  not  entitled  (their  legal  relations  to  the 
shippers  not  having  been  varied  by  contract.  The  rules  of  Maritime  law  as  to 
the  rights  and  remedies  in  a  case  of  jettison  are  :  (1st)  each  owner  of  jettisoned 
goods  becomes  a  creditor  of  the  ship  and  cargo  saved ;  and  (2nd)  he  has  a 
direct  claim  against  each  of  the  owners  of  the  ship  and  cargo,  for  a  pro  rata 
contribution  towards  his  indemnity.  Contribution  can  be  recovered  by  the 
owner  of  jettisoned  goods  either  by  direct  suit,  or  by  enforcing,  through  the 
.  ship-master,  who  is  his  agent  for  this  purpose,  a  lien  on  each  parcel  of  goods 
saved,  belonging  to  each  separate  consignee,  for  a  due  proportion  of  his  claim. 


(1)  H  C.  B.  (N.S.)  59. 
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APPEAL  by  special  leave  (29th  December  1887)  from  a  decree  1889 
(15th  August  1887)  of  the  Recorder  of  Rangoon  in  favour  of  the  res-  AUG.  1. 
pendents.  ^y 

The  respondents  sued  the  appellants  for  Rs.    1,592,    money    paid    by    COUNCIL 

the  former  to  the  latter,  under  protest,  to  obtain  Ihe  delivery    of   goods   ex     ~  

Abington  detained  as  subject    to   a   lien,   and    for    [363]  Rs.  200  damages     17  c.  362 
for  the  detention.     The  plaintiffs  were  the  consignees  of  the    goods,  which      (P.C.)  = 
had    been   shipped   on    board    the   steamship   Abington   from    London   to  a6gIfA'p^? 
Rangoon    with   a   general   cargo.     The   defendants    were    the    agents   at      ^jj'as.' 
Rangoon  of  the  shipowners,  and  it  was  on  their  demand    that  this   money 
had  been  paid  to  them  under    protest,    they    detaining   the   consignment, 
as  being   subject    to   a  lien    in    respect   of   a  probable  average  claim,  on 
account  of  the  jettison  of  other  cargo  from  on    board   the   Abington   when 
near   the   end   of   her  voyage.     The  master  was  also  joined  as   a  defend- 
ant.    The  circumstances  of  the   jettison   are   stated   in    their   Lordships' 
judgment. 

The  finding  of  fact  by  the  Recorder  was  that  the  jettison  took  place 
in  imminent  danger  to  the  ship  and  cargo  occasioned  by  the  negligence 
of  the  master.  The  recorder  held  that,  as  the  danger  was  occasioned 
by  this  negligence,  no  claim  for  general  average  contribution  could  be 
enforced,  and  that  consequently  no  right  of  lien  had  arisen.  He  was  also 
of  opinion  that  the  defendants  were  not  entitled  to  insist  on  having  the 
assessment  in  their  hands,  so  as  for  them  to  have  control  over  it  exclu- 
sively of  the  shippers.  The  claim  was  accordingly  decreed. 

On  the  present  appeal, 

Mr.  R.  B.  Finlay,  Q.  C.,  and  Mr.  /.  Gorell  Barnes,  Q.  C.,  for  the 
appellants,  contended  that  the  respondents  were  liable  to  contribute  in 
respect  of  the  cargo  jettisoned,  and  the  expenditure  incurred.  Therefore 
the  appellants  had  rightly  demanded  the  money,  having,  as  agents  of  the 
owners  of  the  ship,  a  lien  on  the  respondent's  goods  for  the  amount  of 
general  average  contribution  payable  by  them.  Although  the  jettison  of 
part  of  the  cargo  was  a  consequence  of  the  ship's  having  grounded  through 
the  master's  negligence  in  navigation,  the  respondents  were  not  relieved 
from  their  liability  to  contribute.  The  appellants  were  entitled,  and  also 
were  bound,  to  assert  a  lien  in  respect  of  the  general  average  contribution, 
the  respondents'  liability  not  being  dependent  upon  any  of  the  causes  of  the 
ships  being  in  peril,  but  only  on  the  fact  that  she  was  in  peril,  and  that 
she,  and  the  cargo,  were  saved  as  the  result  of  the  jettison.  The  negli- 
gence of  the  master  or  crew  in  the  navigation  did  not  deprive  the  owners 
of  their  right  of  lien  on  the  cargo  for  general  average  contribution. 
[364]  The  owners  were  also  exempted  from  liability  in  respect  of  the 
negligence  of  the  master  by  the  bills  of  landing,  under  which  the  respond- 
ents' goods  were  carried  ;  and  for  this  reason,  as  well  as  on  the  general 
principle,  the  negligence  of  the  master  did  not  deprive  the  owners  of  the 
ship  of  their  right  of  lien  on  the  cargo  for  sacrifices  made  for  the  common 
benefit.  Moreover,  the  agents  of  the  shipowners  were  entitled  to  demand 
a  deposit  of  five  per  cent,  on  the  value  of  the  goods  and  to  refuse  to  release 
them  unless  the  deposit  should  be  made.  It  was  the  duty  of  the  master 
to  collect  the  general  average  contributions  before  parting  with  the  goods, 
and  in  such  case  he  acted  not  merely  as  agent  for  the  shipowners  but 
also  as  agent  for  the  shippers.  Whether  the  contribution  was  for  the 
benefit  of  the  ship  or  for  the  benefit  of  the  shippers  was  immaterial,  as  in 
either  case  it  was  the  master's  duty  to  collect  it.  Reference  was  made  to 
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1889  Simonds  v.  White  (1),  Crooks  v.  Allen  (2),  Schloss   v.   Heriot    (3),    Hallet    v. 

AUG.  l.  Bousfield  (4),  Dobson  v.    Wilson   (5),   Burton   v.   English   (6),    77t<?   cflygo   £# 

p  Laertes  (7),  7VJ£  Glenfruim  (8).     Reference  was  also  made   to   Lowndes   on 

FRIVY  General  Average,  4th    Edn.,  332  ;  Abbott  on  Shipping,    12th    Edn.,    532; 

;ILt  Parsons   on   the    Law  of  Shipping,    Vol.    II,    4th  Edn.,  285.     The  claim 

17  C.  362  rested  on  the  general  Maritime  law,  and  the  equitable  right  to  contribution  ; 

(P.C.)=  a  right  which  followed  upon  the  obligation  to  submit  to  the  jettison. 

Var  P*C  I  Mr<  Bigham>  Q-  C.,  and  Mr-  /•    D-   Fitzgerald,   for    the   respondents, 

338. '  '  argued  that  the  judgment  of  the  Court  below  was  maintainable,  on  the 
ground  that  the  stranding  of  the  Abington  had  been  occasioned  by  the 
negligence  of  the  master.  The  right  to  general  average  contribution  could 
not  arise  upon  a  jettison  in  that  way  rendered  necessary  ;  the  master  and 
owners  being  liable  for  the  losses  resulting  from  the  master's  wrongful 
acts  and  omissions.  When  the  master  jettisoned  cargo,  under  circum- 
stances such  as  caused  this  jettison,  he  was  the  agent  of  the  shipowners, 
and  not  of  the  shippers  ;  the  loss  must  fall  upon  the  owners,  and  the  ship- 
pers [365]  were  exempted  from  the  consequences  :  the  jettison  not  being 
such  a  one  as  gave  rise  to  a  general  average  contribution.  If  the  shippers 
were  called  upon,  the  sacrifice  would  not  be  for  the  general  benefit  of  all 
concerned,  but  for  the  benefit  of  the  shipowners,  to  avert  from  them  the 
consequences  of  the  wrongful  act  of  their  servant  the  master.  This 
would  be  contrary  to  the  principle,  which  was  an  equitable  one,  in  which 
contribution  took  its  origin.  Reference  was  made  to  Parsons  on  the 
Law  of  Shipping,  Vol.  I,  Chap.  IX  ;  Abbott  on  Shipping,  Part  6,  p.  499, 
Edn.  of  1881.  To  show  that  if  the  jettison  was  a  consequence  of  danger 
into  which  a  ship  had  been  brought  by  the  master's  negligence,  the 
goods  saved  were  under  no  liability  in  respect  of  the  goods  jettisoned. 
Reference  was  made  to  Parsons  on  Marine  Insurance,  Vol.  II,  p.  285  ; 
Parsons  on  the  Law  of  Shipping,  Vol.  I,  p.  211,  and  a  case  cited  in  the 
latter  ;  in  a  note  on  deck  cargo  jettisoned  from  Ware's  State  of  Marine 
Admiralty  Decisions,  p.  326,  The  Paragan.  The  contract  evidenced  by  the 
bill  of  lading,  and  the  exceptions  in  it,  did  not  relate  to  the  questions  of  gene- 
ral average.  On  the  general  questions  raised  in  the  appeal,  they  referred 
to  Crooks  v.  Allan  (2),  Wright  v.  Mavwood  (9),  The  Norway  (10),  Huth  v. 
Lamport  (11),  Ashmole  v.  Wainwright  (12),  The  Ettrick  (13). 
Mr.  J.  Gorell  Barnes,  Q.  C.,  replied. 

JUDGMENT. 

On  a  subsequent  day  (August  1st)  their  Lordships'  judgment  was 
delivered  by 

LORD  WATSON. — The  steamship  Abington,  on  her  way  from  London 
to  Rangoon,  with  a  general  cargo,  ran  aground  on  the  Baragua  Flats  in 
the  Gulf  of  Martaban.  Part  of  the  cargo  was  thrown  overboard  in  order 
to  lighten  the  vessel,  which  was  got  off  by  that  means,  and  was  enabled 
to  reach  her  destination  in  safety  on  the  19th  October  1886.  On  the  day 
of  her  arrival  in  the  port  of  Rangoon,  the  appellants,  Strang,  Steel  &  Co., 
local  agents  for  the  ship,  intimated  to  the  respondents.  A  Scott  & 
Co.,  and  other  consignees  of  the  cargo  then  on  board,  that  a  deposit 

(l)  2  B.  &  C.  805,  811 ;  4  D.  &  R.  375.  (2)  L.R.  5  Q.B.D.  38  (41). 

(3)  32  L.J.C.P.  211  ;   14  C.B.  (N.S.)  59  :  8  L.J.  (N.S.)  246  ;  11  W.R.  596. 

(4)  18  Ves.  Jun.  187.         (5)  3  Camp.  480  (486).         (6)  L.R.  12  Q.B.D.  218. 
(7)  L.R.  12  P.D.  187.       (8)  L.R.  10  P.D.  103.  (9)  L.R.  7  Q.B.D.  62. 

(10)  Br.  &  Lush  377.         (11)  L.R.  16  Q  B.D.  442. 

(12)  L.R.  2  Q.B.B.  837.  (13)  L.R.  6  P.D.  127  (135). 
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of    one    per    cent,    upon    the    value    of    their    [366]    goods   would    be        1889 
required  before  delivery  "  against  probable    average    claim;"   and    on   the       AUG.  1. 
following    day   they   made   a  further  intimation  that  the  amount  of  deposit      pRIVY 
required  would  be  five  per  cent.     A  correspondence  ensued,  in  the  course    p  UNCiL 
of  which  the  respondents  made  various  tenders,  all  of  which  were  declined  ; 
and    on    the    25th    October,  six  days  after  the  arrival  of  the  A bington,  they     17  c.  362 
paid  the  required  deposit,  amounting  to   Rs.    1,592-11,    under    protest,    and      (P.C.)= 
obtained  delivery  of  their  goods.  16eI<A'p^? 

The  respondents,  on  the  27th  October  1886,  instituted  the  present  338. 
suit  in  the  Court  of  the  Recorder  of  Rangoon  for  recovery  of  their  deposit, 
and  for  damages  on  account  of  the  detention  of  their  goods,  upon  the 
allegation  that  they  had  before  payment  made  a  tender  entitling  them  to 
delivery.  Upon  the  same  day  on  which  their  plaint  was  filed,  the  respond- 
ents applied  to  the  Court  under  s.  492  of  the  Civil  Code,  for*  an  injunction 
to  restrain  the  appellants,  Strang,  Steel  &  Co.,  from  remitting  to  England, 
or  removing  from  the  jurisdiction  of  the  Court,  the  deposit  paid  to  them  on 
the  25th  October.  These  appellants  judicially  undertook  to  retain  the 
amount  claimed  in  their  own  possession,  subject  to  the  orders  of  the 
Court,  without  the  issue  of  a  formal  injunction,  and  no  further  proceed- 
ings have  been  taken  in  that  application. 

On  the  5th  February  1887,  the  respondents  were  allowed  to  add  to 
their  original  ground  of  action  an  allegation,  to  the  effect  that  they 
were  not  liable  to  contribute  for  general  average  on  account  of  either  ship 
or  cargo,  because  the  grounding  of  the  Abington  and  the  consequent  jet- 
tison of  part  of  the  cargo,  were  due  to  the  default,  negligence,  and 
misconduct  of  her  master.  Upon  the  pleadings  thus  amended,  the  case 
was  twice  tried  before  the  Recorder,  who  ultimately,  on  the  15th  August 
1887,  gave  the  respondents  a  decree  for  Rs.  1,592-11,  and  for  Rs.  200, 
in  name  of  damages,  with  costs  of  suit.  The  learned  Judge  found,  as  a 
matter  of  fact,  that  the  stranding  of  the  ship  upon  the  Baragua  Flats 
was  occasioned  by  the  negligent  navigation  of  the  master ;  and  he  held, 
as  a  matter  of  law,  that  no  claim  for  general  average  arises  to  the 
owners  of  cargo  jettisoned  when  the  peril  which  necessitated  jetti- 
son is  induced  by  the  fault  of  the  ship.  Whilst  resting  his  decision 
[367]  upon  that  ground,  the  learned  Judge  indicated  that,  in  his  opinion, 
the  respondents  had  made  a  tender  entitling  them  to  demand  immediate 
delivery  of  their  goods,  before  they  paid  the  deposit  to  the  appellants. 

In  the  course  of  the  argument  upon  this  appeal,  three  separate  points 
were  raised  and  fully  discussed.  The  appellants  argued  :  (1)  that  inno- 
cent owners  of  cargo,  sacrificed  for  the  common  good,  are  not  disabled 
from  recovering  a  general  contribution  by  the  circumstance  that  the 
necessity  for  the  sacrifice  was  brought  about  by  the  ship-master's  fault; 
(2)  that  inasmuch  as  the  bills  of  lading  for  the  cargo  of  the  Abington 
specially  excepted  "  any  act,  neglect,  or  default  whatsoever  of  pilots, 
master,  or  crew  in  the  management  or  navigation  of  the  ship,"  the  owners 
of  cargo  saved  are  not,  so  far  as  concerns  any  question  of  contribution,  in 
a  position  to  plead  the  fault  of  the  master ;  and  (3)  that  the  respondents 
did  not,  before  the  25th  October  1886,  make  a  sufficient  legal  tender. 
The  parties  were  not  agreed  as  to  the  facts  upon  which  the  second  of 
these  contentions  is  based  ;  but  there  was  no  controversy  as  to  the  facts 
upon  which  the  first  and  third  of  them  depend.  It  was  conceded  by  the 
appellants  that  the  Abington  was  stranded  through  the  negligence  of  her 
master  ;  and,  on  the  other  hand,  the  respondents  admitted  that  the  effect 
of  her  stranding  was  to  place  both  ship  and  cargo  in  a  position  of  such 
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1889       imminent    danger   as   to  make  it  prudent  and  necessary  to  sacrifice  part  of 
AUG.  1.     the  cargo  in  order  to    preserve    the   remainder   of   it   and   the    ship.     The 
question    whether   the   respondents  made  a  legal  tender  depends  upon  the 
construction  of  the  correspondence  which    passed   between    the   parties   in 
October  1886. 

It  p*  3^2  The   first   question   raised  is  one  of  general  importance,  and,  so  far  as 

16  I  A  240=  *keir  Lordships  are  aware,  has  never  been  made  matter  of  direct  decision 
5  Sar.  P.C.J.  >n  tms  country.  It  may  be  convenient  in  dealing  with  it  to  consider,  first 
338.  of  all,  the  rights  and  remedies  which  the  owners  of  cargo  thrown  overboard 
have  in  a  proper  case  of  jettison.  Some  of  the  qualities  of  their  right, 
and  of  the  remedies  by  which  it  may  be  enforced,  have  been  authorita- 
tively defined.  Each  owner  of  jettisoned  goods  becomes  a  creditor 
of  ship  and  cargo  saved,  and  has  a  direct  claim  against  each  [368]  of 
the  owners  of  ship  and  cargo,  for  a  pro  rata  contribution  towards  his 
indemnity,  which  he  can  enforce  by  a  direct  action.  In  Dobson  v. 
Wilson  (1)  Lord  Tenterden  said  :  "  If  a  shipper  of  goods,  which  are 
sacrificed  for  the  salvation  of  the  rest  of  the  cargo,  is  entitled  to  receive 
a  contribution  from  another  shipper  whose  goods  are  saved,  I  know  not 
how  I  can  say  that  this  may  not  be  recovered  by  an  action  at  law.  This 
is  a  legal  right,  and  must  be  accompanied  with  a  legal  remedy." 

Again,  it  is  settled  law  that,  in  the  case  of  a  general  ship,  the  owner 
of  goods  sacrificed  for  the  common  benefit  has  a  lien  upon  each  parcel  of 
goods  salved  belonging  to  a  separate  consignee  for  a  due  proportion  of  his 
individual  claim.  The  cargo  not  being  in  his  possession  or  subject  to  his 
control,  his  right  of  lien  can  only  be  enforced  through  the  ship-master, 
whom  the  law  of  England,  following  the  principles  of  the  Lex  Rhodia,  re- 
gards as  his  agent  for  that  purpose.  The  duty  being  imposed  by  law  upon 
the  master,  he  is  answerable  for  its  neglect.  In  the  course  of  the  argument, 
his  liability  in  that  respect  was  questioned  upon  the  authority  of  certain 
dicta  of  Lord  Eldon's  Hallett  v.  Bousfield  (2).  The  circumstances  of  that 
case  were  very  special.  One  of  a  number  of  persons  alleging  a  right  to 
contribution  applied  for  an  injunction  to  restrain  the  master  from  deli- 
vering the  cargo  without  taking  security,  the  bulk  of  them  having  con- 
sented to  his  so  doing.  Lord  Eldon  expressed  a  doubt  whether  it  was 
the  right  of  every  owner  of  part  of  the  jettisoned  cargo  to  compel  the 
captain  to  call  on  every  owner  of  cargo  saved  to  give  security  ;  but  he 
dismissed  the  application  on  the  ground  that  there  was  no  instance  of  such 
an  equitable  remedy  having  been  granted.  Courts  of  Equity  are  chary 
of  granting  injunctions  which  may  lead  to  inconvenient  results ;  and  it 
does  not  follow  from  Hallett  v.  Bousfield  (2),  that  a  master  might  not  be 
restrained  from  making  delivery  of  the  cargo,  at  the  instance  of  all  or  most 
of  those  entitled  to  contribution,  without  taking  security  for  their  claims. 
But  their  Lordships  see  no  reason  to  doubt  that,  assuming  the  applicants' 
claim  for  contribution  in  that  case  to  have  been  well  founded,  he  would 
have  [369]  had  his  remedy  at  law.  In  Crooks  v.  Allan  (3)  Lord  Justice  (then 
Mr.  Justice)  Lush  held  that  a  master  or  shipowner  is  bound  to  exercise 
the  power  he  is  invested  with  when  a  general  loss  has  arisen,  and  to  use 
the  means  in  his  power  for  adjusting  the  average  claims  and  liabilities  and 
securing  their  payment,  and  he  accordingly  ordained  the  defendants,  who 
had  neglected  to  perform  that  duty,  to  pay  to  the  plaintiffs  the  whole 
amount  of  contribution  to  which  they  were  entitled.  The  learned  Lord 

(1)  3  Camp.  484.  (2)  18  Ves.  Jun.  190.  (3)  L.R.  5  Q  B.D,  38. 
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Justice  observed  at  page  42  of  the  report  that  "  the  right  to  detain  for   con-        1889 
tribution    is    derived  from  the  Civil  law,  which  also  imposes  on  the  master       AUG.  l. 
of  the  ship  the  duty  of  having  the  contribution  settled  and  of  collecting   the      p 
amount,    and   the    usage  has  always  been  substantially  in  accordance   with    ~ 
that  law,  and  has  become  part  of  the  common  law  of  England." 

The  rule  of  contribution  in  cases  of  jettison  has  its  origin  in  the  17  c.  362 
Maritime  law  of  Rhodes,  of  which  the  text,  as  preserved  by  Paulus  (P.C.)  = 
(Dig.  L.  14,  Tit.  2),  is  :  "  Si  levandce  navis  gratia  jactus  mercium  *6  !•*•  240= 
factus  estt  omnium  contributione  sarciatur,  quod  pro  omnibus  datum  s  339 
est."  The  principle  of  the  rule  has  been  the  frequent  subject  of  judicial 
comment.  Lord  Bramwell,  in  Wright  v.  Marwood  (1),  said  that,  to 
judge  from  the  way  in  which  contribution  is  claimed  in  England,  "  it 
would  seem  to  arise  from  an  implied  contract  inter  se  to  contribute  by 
those  interested."  The  present  Master  of  the  Rolls,  in  Burton  v.  English  (2), 
disputed  that  view,  and  stated  his  opinion  to  be  that  the  right  to 
contribution  "  does  not  arise  from  any  contract  at  all,  but  from  the  old 
Rhodian  laws,  and  has  been  incorporated  into  the  law  of  England  as  the 
law  of  the  ocean.  It  is  not  as  a  matter  of  contract,  but  in  consequence  of 
a  common  danger,  when  natural  justice  requires  that  all  should  contribute 
to  indemnify  for  the  loss  of  property  which  is  sacrificed  by  one,  in  order  that 
the  whole  adventure  may  be  saved."  Whether  the  rule  ought  to  be  regard- 
ed as  matter  of  implied  contract,  or  as  a  canon  of  positive  law  resting 
upon  the  dictates  of  natural  justice,  is  a  question  which  their  Lordships 
do  not  consider  it  necessary  to  determine.  The  principle  upon  which 
contribution  becomes  due  does  not  appear  to  them  to  differ  from  that 
[370]  upon  which  claims  of  recompense  for  salvage  services  are  founded. 
But,  in  any  aspect  of  it,  the  rule  of  contribution  has  its  foundation  in  the 
plainest  equity.  In  jettison,  the  rights  of  those  entitled  to  contribution,  and 
the  corresponding  obligations  of  the  contributors,  have  their  origin  in  the 
fact  of  a  common  danger  which  threatens  to  destroy  the  property  of  them 
all  ;  and  these  rights  and  obligations  are  mutually  perfected  whenever  the 
goods  of  some  of  the  shippers  have  been  advisedly  sacrificed,  and  the  pro- 
perty of  the  others  has  been  thereby  preserved. 

There  are  two  well-established  exceptions  to  the  rule  of  contribution 
for  general  average,  which  it  is  necessary  to  notice  :  — 

When  a  person  who  would  otherwise  have  been  entitled  to  claim 
contribution  has,  by  his  own  fault,  occasioned  the  peril  which  immediately 
gave  rise  to  the  claim,  it  would  be  manifestly  unjust  to  permit  him  to 
recover  from  those  whose  goods  are  saved,  although  they  may  be  said, 
in  a  certain  sense,  to  have  benefited  by  the  sacrifice  of  his  property.  In 
any  question  with  them  he  is  a  wrong-doer,  and,  as  such,  under  an 
obligation  to  use  every  means  within  his  power  to  ward  off  or  repair  the 
natural  consequences  of  his  wrongful  act.  He  cannot  be  permitted  to 
claim  either  recompense  for  services  rendered,  or  indemnity  for  losses 
sustained  by  him,  in  the  endeavour  to  rescue  property  which  was  imperil- 
led by  his  own  tortious  act,  and  which  it  was  his  duty  to  save.  Schloss 
v.  Heriot  (3)  is  the  leading  English  authority  upon  the  point.  In  that  case, 
which  was  an  action  by  the  shipowner  against  the  owners  of  cargo  for 
contribution  in  an  average  loss,  a  plea  stated  in  defence,  to  the  effect  that 
the  ship  was  unseaworthy  at  the  commencement  of  the  voyage,  and  that 
the  average  loss  was  occasioned  by  such  unseaworthiness,  was  held  to  be  a 
good  answer  to  the  claim  by  Erie,  C.  J.,  and  Willes  and  Keating,  JJ. 


(1)  L.R.  7  Q.B.D.  67.  (2)  L.R.  12  Q.B.D.  220.  (3)   H  C.B.  (N.S.)  59. 
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1889  The  second  exception  is  in  the  case  of  deck  cargo.     The    reason    why 

AUG.  1,      relief    by    general    contribution  is  denied  to  the  owners  of  goods  stowed  on 

~  deck,  when  these  are  thrown  overboard  in  order  to  save    the    cargo    under 

PRIVY      hatches,  is  obvious.     According  to  the  rules  of  Maritime  law,  the  placing  of 

'IL*    goods  upon  the  deck  of  a  sea-going  ship  is  improper  stowage,  because  they 

17  C.  362     are  hindrances  to  the  safe  navigation  of  the  vessel ;  and  their  jettison  is  there- 

(P.C.)=      fore   regarded,    [371]    in  a  question  with  the  other  shippers  of  cargo,  as  a 

16  I. A.  240=  justifiable  riddance  of   encumbrances    which   ought    never    to   have   been 

5  Saqaa  C  J  tnere»  an<3    not   as   a   sacrifice  for  the  common  safety.     But  the  owner  of 

deck  goods  jettisoned,  though    not   entitled   to   general   contribution,    may 

nevertheless   have   a   good   claim    for   indemnity   against   the  master  and 

owners  who  received  his  goods  for  carriage  upon  deck  ;  and   the   exception 

does  not  apply,  either  (1)  in  those  cases  where,  according  to  the  established 

custom  of  navigation,  such  cargoes  are  permitted,  or  (2)  in  any  case    where 

the  other  owners  of  cargo  have  consented  that  the  goods  jettisoned    should 

be  carried  on  the  deck  of  the  ship. 

It  appears  from  the  proceedings  in  this  suit  that  the  average  claims 
at  the  instance  of  cargo  owners  exceed  $30,000,  and  that  there  is  a  small 
claim  on  account  of  the  ship.  The  fault  of  the  master  being  matter  of 
admission,  it  seems  clear,  upon  authority,  that  no  contribution  can  be  re- 
covered by  the  owners  of  the  Abington,  unless  the  conditions  ordinarily 
existing  between  parties  standing  in  that  relation  have  been  varied  by  special 
contract  between  them  and  their  shippers.  But  the  negligent  navigation  of 
the  master  cannot,  in  the  opinion  of  their  Lordships,  afford  any  pretext  for 
depriving  those  shippers  whose  goods  were  jettisoned  of  their  claim  to 
a  general  contribution.  They  were  not  privy  to  the  master's  fault,  and 
were  under  no  duty,  legal  or  moral  to  make  a  gratuitous  sacrifice  of 
their  goods  for  the  sake  of  others  in  order  to  avert  the  consequences  of 
his  fault.  The  Rhodian  law,  which  in  that  respect  is  the  law  of  England, 
bases  the  right  of  contribution  not  upon  the  causes  of  the  danger  to  the 
ship  and  cargo,  but  upon  its  actual  presence  ;  and  such  exceptions  as  that 
recognized  in  Schloss  v.  Heriot  (1)  are  in  truth  limitations  on  the  rule, 
which  have  been  introduced,  from  equitable  considerations  in  the  case  of 
actual  wrong- doers  or  of  those  who  are  legally  responsible  for  them. 
The  owners  of  goods  thrown  overboard  having  been  innocent  of  exposing 
the  Abington  and  her  cargo  to  the  sea  peril  which  necessitated  jettison, 
their  equitable  claim  to  be  indemnified  for  the  loss  of  their  goods  is  just  as 
strong  as  if  the  peril  had  been  wholly  due  to  the  action  of  the  winds  and 
waves. 

[372]  In  support  of  the  legal  proposition  which  they  induced  the 
learned  Recorder  to  accept,  the  respondents  relied  upon  a  passage  which 
is  to  be  fou-nd  in  the  original  text  of  Lord  Tenterden's  work  on  Shipping 
(Ed.  1881,  p.  499).  It  is  in  these  terms  :  "  The  goods  must  be  thrown 
overboard  for  the  sake  of  all,  not  because  the  ship  is  too  heavily  laden  to 
prosecute  an  ordinary  course  through  a  tranquil  sea,  which  would  be 
the  fault  of  those  who  had  shipped  or  received  the  goods,  but  because  at 
a  moment  of  distress  and  danger  their  weight,  or  their  presence,  prevents 
the  extraordinary  exertions  required  for  the  general  safety."  It  appears 
to  their  Lordships  that  if  Lord  Tenterden  had  really  meant  to  lay  down 
the  rule,  that  there  can  be  no  contribution  for  jettison  in  the  case  of  a 
ship  overladen  through  the  fault  of  those  who  received  and  put  her  cargo 
on  board,  he  would  have  done  so  in  plain  terms.  What  he  does  say  is, 

(1)  14  C.B.  (N.S.)  59. 
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that  there  can  be  no  proper  jettison  from  an  overladen    ship,    so   long   as        1889 
ship  and  cargo  are  exposed  to  no  peril  whatever  from  the  action  of  the  sea,       AUG.  1. 
but  are  merely  exposed  to    the    inconvenience   of   being   unable   to   reach 
their  destination  in  the  ordinary  course  of  time. 

The   authority  upon   which   respondents  placed   their  chief   reliance    ^OL    AL' 
was  that  of  Mr.  Parsons,  who,  in  his  Treatise  on  the  Law  of  Insurance,     i7~c~~362 
Vol.    II,    p.    285,   and    also   in    his  Law  of  Shipping,  Vol.  I,  p.  211,  states      (p.c.)  = 
that  "  when  a  jettison  is  justified  by  the  circumstances   in    which    it   takes  16  I. A.  240 
place,  and  these  circumstances  are  occasioned  by  the  fault  of  the  master,  5  Sar.  P-C- 
or  his  want  of  care  or  skill,  the  jettison  would  give  no  claim  for  contribu- 
tion;   but   the   owners   of   the  ship    would    be  liable  to   the  owners  of  the 
goods  jettisoned  for  the  damages  caused  by  the  wrong-doing  of  the  master." 
In  both  works  the  proposition  is  laid   down   in   precisely  the  same  terms, 
and  the  same  cases  are  referred  to.     These  treatises  are  justly  regarded  as 
of   great   authority    in  questions  of  maritime  law ;  but  their  Lordships  are 
constrained  to  say  that,  in  their  opinion,  the  text  above  cited  is  inaccurate, 
in  so  far  as  it  bears  that  no  claim  of  contribution  will  arise  to  the  owners 
of  jettisoned  cargo   in   this   case    supposed,   and   is    unsupported    by    the 
decisions   upon    which   it   is   founded,   which,  all  of  them,  relate  to  one  or 
other  of  the  exceptions  already  noticed. 

Upon  the  question  of  legal  tender,  their  Lordships  are  unable 
[373]  to  concur  in  the  opinion  expressed  by  the  learned  Recorder.  The 
correspondence  which  passed  before  the  deposit  was  paid  appears  to  them 
to  show  that  both  of  the  parties  were  exceedingly  unaccommodating, 
and  somewhat  unreasonable,  and  that  neither  of  them  was  altogether  in 
the  right. 

Their  Lordships,  even  if  it  had  been  desirable  to  decide  the  second 
point  urged  for  the  appellants,  are  not  in  a  position  to  do  so,  because 
there  is  no  proof  and  no  admission  to  the  effect  that,  as  alleged  by  them 
in  argument,  all  the  bills  of  lading  for  goods  shipped  in  the  Abington  con- 
tained the  same  exception  with  those  produced,  of  the  master's  act,  neglect, 
or  default  in  navigating  the  ship.  But  this  is  not  a  suit  for  recovery 
of  contribution  ;  and  the  appellants,  if  it  be  necessary,  will  not  be  pre- 
cluded from  substantiating  their  averments  in  the  adjustment  of  average 
claims. 

The  result  is  that  their  Lordships  will  humbly  advise  Her  Majesty 
to  reverse  the  judgment  appealed  from,  and  to  dismiss  the  respondents' 
action,  with  costs  in  the  Court  below.  The  respondents  must  also  pay 
the  costs  of  this  appeal. 

Appeal  allowed. 

Solicitors  for  the  appellants  :    Messrs.  Crump  &  Son. 
Solicitors  for  the  respondents  :    Messrs.  Badham  cB-5  Gore, 
c.  B. 
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Before  Mr.  Justice  Banerjee. 


KAMINI  DASSEE  (Plaintiff]  v.  CHANDRA  PODE  MONDLE 
AND  OTHERS  (Defendants).*      [20th  August,  1889.] 

Hindu  Law — Maintenance — Obligation  of  brothers  to  maintain  widow  of  a  brother 
who  predeceased  their  father  whose  property  they  have  inherited, 

The  principle  that  an  heir  succeeding  to  property  takes  it  for  the  spiritual 
benefit  of  the  late  proprietor,  and  is,  therefore,  under  a  legal  obligation  to 
maintain  persons  whom  the  late  proprietor  was  morally  bound  to  support,  has 
ample  basis  in  the  Hindu  law  of  the  Bengal  School. 

[374]  It  is  immaterial  whether  the  property  so  inherited  is  moveable  or 
immoveable. 

In  each  case  it  must  be  determined  whether,  having  regard  to  the  relationship, 
the  means,  and  various  other  circumstances  of  the  party  claiming  maintenance, 
the  late  proprietor  was,  according  to  the  principles  of  the  Hindu  law  and  to  the 
usages  and  practice  of  the  Hindu  people,  morally  bound  to  maintain  that  party. 

The  above  principle  is  applicable  to  the  case  of  a  widow  claiming  maintenance 
from  her  husband's  brothers  who  had  inherited  her  father  in-law's  property,  her 
own  husband  having  predeceased  his  father. 

Jangt  v.  Nandram  (1)  followed. 

Provided,  therefore,  that  there  is  nothing  to  show  that  she  was  not  a  dependent 
member  of  her  father-in-law's  family,  within  the  meaning  of  the  rule  of  Hindu 
law  enjoining  a  moral  obligation  on  a  person  to  maintain  such  members  of  his 
family,  such  a  widow  was  entitled  to  maintenance. 

[F.,  23  B.  608  (610) ;  29  C.  557=5  C.W.N.  549  ;    R..  22   C.  410  (417);    27  C.  555  (563)  ; 
22  M.  305  (307).] 

IN  this  case  the  plaintiff,  who  was  the  widow  of  the  brother  of 
the  defendants  Nos.  1  and  2,  sued  them  for  arrears  of  maintenance  for 
nine  months  from  Joist  1294  to  Magh  1294  (May  1887  to  January  1888) 
at  the  rate  of  Rs.  3  per  month  ;  and  to  set  aside  a  compromise  of  a  suit 
which  she  alleged  had  been  fraudulently  made  on  the  16th  of  August  1887, 
by  the  defendants  Nos.  1  and  2  in  collusion  with  defendant  No.  3. 

The  plaint  stated  that  the  defendants  Nos.  1  and  2  consented,  in  accord, 
ance  with  the  dying  instruction  of  their  father,  to  pay  the  plaintiff  Rs.  3 
per  month  as  maintenance,  and  that  three  months'  allowance  or  Rs.  9, 
being  unpaid,  a  suit  was  brought  by  her  against  the  defendants  Nos.  1  and 
2  ;  that  in  that  suit  the  defendant  No.  3  acted  as  her  manager,  and  defend- 
ant No.  4  as  her  pleader,  and  the  defendants  Nos.  1  and  2,  in  collusion 
with  the  defendant  No.  3,  fraudulently  and  without  the  knowledge  and 
consent  of  the  plaintiff,  filed  a  compromise  to  the  effect  that  the  plaintiff 
relinquished  all  her  future  claim  to  maintenance  in  consideration  of  re- 
ceiving from  the  defendants  Nos.  1  and  2  Rs.  30  in  full  satisfaction  thereof. 
The  present  suit  was  consequently  brought  to  set  aside  that  compromise 
and  for  maintenance. 

The  defence  was  that  the  compromise  was  made  with  the  know- 
ledge and  consent  of  the  plaintiff  and  that  she  was  bound  thereby  ;  and 
that  the  plaintiff  was  not  entitled  to  maintenance  as  her  husband 
admittedly  died  before  his  father. 

*  Appeal  from  Appellate  Decree  No.  540  of  1889,  against  the  decree  of  F.  F. 
Handley,  Esq.,  Judge  of  Nuddea,  dated  the  4th  of  March  1889,  modifying  the  decree 
of  Baboo  Sharat  Chunder  Paul,  Munsif  of  Ranaghat,  dated  30th  of  July  1888. 

(1)  11  A.  194. 
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[375]  The  Munsif  found  that  the  defendants  Nos.  1  and  2  had 
inherited  ancestral  property,  and,  on  the  authority  of  Savitvibai  v.  Luxmi- 
bai  (1)  and  Apaji  Chintaman  Devdhav  v.  Gangabai  (2),  gave  the  plaintiff  a 
decree  for  the  maintenance  claimed,  ordering  also  that  the  compromise 
should  be  set  aside  as  fraudulently  made. 

The  Judge  confirmed  the  Munsif's  decree  as  to  the  setting  aside  of 
the  compromise,  but  held  that  the  defendants  were  not  bound  to  maintain 
the  plaintiff,  as  they  had  not  inherited  any  ancestral  immoveable  pro- 
perty. As  to  the  maintenance  therefore  he  reversed  the  decision  of  the 
Munsif. 

The  plaintiff  appealed  to  the  High  Court. 

Baboo   Devendvo  Mohan  Sen,  for  the  appellant. 

Dr.  Troylokya  Nath  Mitter,  for  the  respondents. 

The  arguments  are  sufficiently  stated  in  the  judgment : — 

JUDGMENT. 

BANERJEE,  J. — This  was  a  suit  by  a  Hindu  widow  against  her  hus- 
band's brothers  for  maintenance  and  for  setting  aside  a  compromise  on 
the  ground  of  fraud.  The  plaintiff  alleged  in  her  plaint  that,  in 
accordance  with  the  directions  of  her  father-in-law,  her  husband's  bro- 
thers, defendants  Nos.  1  and  2,  agreed  to  give  her  maintenance  at  the  rate 
of  Rs.  3  a  month  ;  that  three  months'  maintenance  having  fallen  in  arrear 
the  plaintiff  brought  a  suit  to  recover  the  same,  and  defendant  No.  3  was 
her  agent  to  look  after,  and  defendant  No.  4  her  pleader  appointed  to 
conduct,  that  case  ;  that  defendants  Nos.  1  and  2,  in  collusion  with  defend- 
ant No.  3,  caused  a  petition  of  compromise  to  be  filed  in  that  case  on 
behalf  of  the  plaintiff  without  her  knowledge  and  consent ;  and  that  the 
plaintiff  accordingly  brought  the  present  suit  to  recover  maintenance  for 
nine  months  and  to  set  aside  the  compromise.  The  defence  of  defendants 
Nos.  1  and  2  (which  is  the  only  defence  necessary  to  consider  now)  was 
to  the  effect  that  the  compromise  in  question  was  not  fraudulent,  but 
had  been  duly  entered  into  with  the  knowledge  and  consent  of  the  plaint- 
iff, and  that  she  thereby  consented  to  take  Rs.  30  in  full  satisfaction  of 
her  claim  for  maintenence ;  and  that  the  plaintiff  compromised  the  former 
suit  as  she  was  not  entitled  to  claim  maintenance  from  defendants,  her 
husband  having  died  in  his  father's  life-time. 

[376]  Upon  these  pleadings  the  parties  went  to  trial  substantially 
upon  two  issues  :  (1)  whether  the  compromise  was  fraudulent  and  liable 
to  be  set  aside ;  and  (2)  whether  the  plaintiff  can  recover  any  maintenance, 
and,  if  so,  at  what  rate. 

The  first  Court  found  both  the  issues  in  favour  of  the  plaintiff  and 
gave  her  a  decree.  On  appeal  the  lower  appellate  Court,  while  affirming 
the  finding  of  the  first  Court  that  the  compromise  was  fraudulent,  dismiss- 
ed the  suit  on  the  ground  that  the  plaintiff  was  not  entitled  to  recover 
maintenance  from  defendants  Nos.  1  and  2,  as  they  had  not  inherited  any 
immoveable  property  from  their  father. 

In  second  appeal  it  is  contended  for  the  plaintiff  that  the  defendants 
Nos.  1  and  2,  having  inherited  their  father's  property,  were  legally  bound 
to  maintain  the  plaintiff  whom  their  father  was  morally  bound  to  maintain, 
and  that  the  lower  appellate  Court  was  wrong  in  holding  that  the  obligation 
to  maintain  the  plaintiff  could  arise  only  if  the  defendants  inherited  some 
immoveable  property  from  their  father.  And  certain  dicta  of  Sir  Barnes 
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Peacock,  C.  J.,  and  Norman,  J.,  in  the  case  of  Khettvamani  Dassi  v.  Kasi 
Nath  Das  (1)  and  the  decision  of  a  Full  Bench  of  the  Allahabad  High 
Court  in  the  case  of  Janki  v.  Nandram  (2)  are  relied  upon  in  support  of 
that  contention. 

InKhettramani's  case  (1)  Sir  Barnes  Peacock  observes:  "The 
obligation  of  an  heir  to  provide,  out  of  the  estate  which  descends  to  him, 
maintenance  for  certain  persons  whom  the  ancestor  was  legally  or  morally 
bound  to  maintain,  is  a  legal  as  well  as  a  moral  obligation,  for  the  estate 
is  inherited  subject  to  the  obligation  of  providing  such  maintenance."  And 
the  reason  why  what  was  only  a  moral  obligation  in  the  ancestor,  becomes 
transformed  into  a  legal  obligation  in  the  heir,  is  pointed  out  in  the 
following  passage  in  the  same  judgment  :  "  The  maintenance  of  a 
widow  being  a  moral  obligation  on  the  late  proprietor,  the  son  who 
inherits  takes  the  estate,  nor  for  his  own  benefit,  but  for  the  spiritual 
benefit  of  the  late  proprietor,  and  he  ought  to  perform  the  obligation  of 
maintaining  the  widow."  Norman,  J.,  in  the  same  case,  observes  : 
"There  is  a  large  class  of  cases  where,  according  to  Hindu  [377]  law,  an 
heir  succeeding  to  property  takes  -it  subject  to  the  duty  of  maintaining 
those  whom  the  late  proprietor  was  bound  to  support."  And  the  case  of 
Janki  v.  Nandram  (2)  is  clearly  in  point. 

The  authorities  referred  to  above  clearly  support  the  appellant's 
contention.  But  Dr.  Troylokya  Nath  Mitter,  for  the  respondents,  argues 
in  the  first  place  thaf  the  proposition  enuncicated  by  the  learned  Judges 
in  Khettramani's  case  (1)  is  merely  an  obiter  dictum  and  is  laid  down  in 
terms  too  broad  and  vague  to  admit  of  convenient  practical  application, 
and  that  the  case  of  Janki  v.  Nandram  (2)  has  reference  to  a  different 
School  of  Hindu  law  ;  in  the  second  place  that,  even  if  the  appellant's 
-view  of  the  law  be  correct,  there  is  a  finding  in  the  judgment  of  the  lower 
appellate  Court  which  is  sufficient  for  the  disposal  of  the  case  ;  and,  in 
the  third  place,  that  the  evidence  as  to  the  value  of  the  property  inherited 
by  defendants  Nos.  1  and  2  is  so  meagre  that  no  definite  rate  of  mainten- 
ance can  be  fixed  upon  that  evidence,  and  that  any  remand  in  this  case 
to  ascertain  the  amount  of  maintenance  would,  therefore,  be  practically 
useless.  These  objections  no  doubt  require  consideration,  and  I  shall 
examine  them  separately. 

As  to  the  first  objection  :  no  doubt  the  remark  of  the  learned  Judges 
in  Khettramani's  case  (1)  is  an  obiter  dictum  ;  but  the  proposition  laid  down 
has  ample  basis  in  the  Hindu  law,  especially  of  the  Bengal  School  which 
governs  this  case. — See  Dayabhaga,  Chap.  XI,  s.  VI,  para.  13.  It  is  quite 
true  that  in  the  practical  application  of  the  principle  embodied  in  the 
dictum  to  any  particular  case  it  will  have  to  be  determined  whether  the 
party  claiming  maintenance  from  the  heir  is  one  whom  the  late  proprietor 
was  morally  bound  to  maintain  ;  and  that  it  is  difficult  to  lay  down  any 
general  rule  for  the  determination  of  this  last-mentioned  point.  But  that 
alone  would  be  no  reason  for  not  accepting  the  principle  in  any  case. 
In  Janki  v.  Nandram  (2)  the  Allahabad  High  Court  held  the  principle 
applicable  to  the  case  of  a  widow  claiming  maintenance  from  her 
husband's  brother  who  had  inherited  her  father-in-law's  property.  That 
decision  is  based  not  upon  any  doctrine  peculiar  to  the  Mitakshara  law  but 
[378]  upon  the  doctrine  of  spiritual  benefit  which  is  fully  recognised  in 
Bengal.  Having  regard  to  that  principle  of  the  Hindu  law  and  to  the 
usages  of  the  Hindu  people,  I  see  no  reason  to  dissent  from  the  decision 
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of  the  Allahabad  High  Court.  Each  particular  case,  no  doubt,  has  to  be 
determined  upon  its  own  merits  :  in  each  case  it  will  have  to  be  determined 
whether,  having  regard  to  the  relationship,  the  means  and  various  other 
circumstances  of  the  party  claiming  maintenance,  the  late  proprietor  was, 
according  to  the  principles  of  Hindu  law  and  to  the  usages  and  practice  of 
the  Hindu  people,  morally  bound  to  maintain  that  party.  It  is  not  neces- 
sary for  me  to  lay  down  any  general  rule  on  the  point  in  this  case.  All 
that  I  am  called  upon  to  decide  is  whether  the  plaintiff  in  this  case  is  a 
person  whom,  having  regard  to  the  circumstances  of  this  case,  her  late 
father-in-law  was  morally  bound  to  maintain. 

Now  that  point  does  not  appear  to  have  been  seriously  contested  in 
this  case.  It  is  true  that  the  issue  raised  upon  the  point,  namely,  the 
second  issue  in  this  case,  "  whether  the  plaintiff  is  entitled  to  any  mainten- 
ance, and,  if  so,  at  what  rate,"  is  very  general  in  its  terms  ;  but  the  objec- 
tion that  was  really  raised  before  the  lower  appellate  Court  was  that  the 
plaintiff  was  not  entitled  to  maintenance,  being  only  a  deceased  brother's 
widow,  and  there  being  no  ancestral  immoveable  property  in  the  hands 
of  the  surviving  brothers  ;  and  the  lower  appellate  Court  has  allowed 
that  objection  holding  that  defendants  were  not  shown  to  have  inherit- 
ed any  immoveable  property.  Now  that  view  of  the  law  is  clearly 
wrong.  It  does  not  matter  whether  the  property  inherited  is  move- 
able  or  immoveable. 

As,  however,  the  case  will  have  to  go  back  to  the  lower  appellate 
Court  to  ascertain  the  amount  of  maintenance,  I  shall  leave  it  opsn  to 
that  Court  to  determine  if  there  was  anything  peculiar  in  the  circum- 
stances of  this  case  to  show  that  the  plaintiff  was  not  a  dependent  member 
of  her  father-in-law's  family  within  the  meaning  of  the  rule  of  Hindu 
law  enjoining  a  moral  obligation  on  a  person  to  maintain  such  members 
of  his  family.  In  deciding  this  point  the  lower  appellate  Court  will,  of 
course,  attach  due  weight  to  the  allegation  of  the  plaintiff  that  it  was  her 
father-in-law's  dying  request  to  the  defendants  that  they  should  support 
her,  if  that  allegation  is  found  to  be  true. 

[379]  In  support  of  the  second  objection  the  learned  Vakeel  for  the 
respondents  refers  to  a  passage  of  the  learned  Judge's  judgment,  where 
he  says:  "  It  is  sufficient  that  they  (defendants)  have  paid  the  amount  of 
Rs.  9,  &c."  Now,  if  the  learned  Judge  had  found  that,  having  regard  to  the 
value  of  the  property  inherited  by  the  defendants,  the  payment  of  Rs.  9  by 
them  to  the  plaintiff  was  a  sufficient  discharge  of  their  obligation  to 
maintain  her,  that  would,  no  doubt,  have  disposed  of  the  case.  But  that 
clearly  cannot  be  the  meaning  of  the  learned  Judge.  For  he  finds  in  the 
first  place  that,  owing  to  their  not  having  inherited  any  immoveable 
property,  the  defendants  were  under  no  legal  obligation  to  maintain  the 
plaintiff;  and  when,  therefore,  he  says  that  it  was  sufficient  that  the 
defendants  have  paid  Rs.  9,  all  that  he  means  is  that  it  was  sufficient  as  a 
matter  of  generosity. 

Then  as  regards  the  third  objection  :  all  that  is  said  is,  that  the 
evidence  as  to  the  value  of  the  property  inherited  is  meagre.  Of  course 
if  there  had  been  no  evidence  adduced  as  to  the  value  or  nature  of  the 
property  inherited  by  the  defendants,  though  the  question  as  to  the  amount 
of  maintenance  was  raised  in  the  second  issue,  perhaps  a  remand 
would  have  been  unnecessary,  and  the  suit  would  have  been  liable 
to  be  dismissed.  But,  as  it  is,  there  is  some  evidence  on  the  record 
as  to  the  extent  of  the  property  inherited,  and  it  will  be  for  the 
lower  appellate  Court  to  say  what  maintenance  the  plaintiff  would  be 


1889 

AUG.  20. 

APPEL- 
LATE 
CIVIL. 

17  C.  373. 


791 


17  Gal-  380  INDIAN    DECISIONS,    NEW   SERIES  [Yol« 

1889       entitled    to,  having   regard  to   the  value   of  that    property  and    to  all   the 

AUG.  20.     circumstances  of  the  family.     In    dealing  with  this   question  the  Court   of 

.  Appeal    below  will    have  to   take  into   consideration  the   allegation    of  the 

plaintiff  (if  it   finds  that    allegation  to    be  true),   that    maintenance,  at    the 

P  rate   of  Rs.  3   a  month,  was  given  to  her   by  the  defendants  amicably  for 

some  months. 

17  C.  373.  The  case  will,   therefore,  go  back  to  the  lower  appellate  Court  to  be 

disposed  of  in  accordance  with  the  directions  contained  in  this  judgment. 
Costs  to  abide  the  result. 

j.  v.  w.  Appeal  allowed  and  Case  remanded. 


17  C.  380. 
[380]  CIVIL  RULE. 

Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice    Tottenham. 


IN    THE    MATTER    OF    THE    PETITION    OF    KAMINI    DASI    (Claimant)  V. 

SECRETARY  OF  STATE  FOR  INDIA  IN  COUNCIL  (Opposite  Party).* 
[4th  September,  1883.] 

Land  Acquisition  Act  (X  of  1870),  s.  22 — Determination  of  amount  of  compensation — 
Assessors,  non-appearance  of — Claimant,  non-appearance  of — Pleader,  non- 
appearance  of. 

Where,  in  a  compensation  case  before  the  Land  Acquisition  Court,  neither  of 
the  assessors  nor  the  pleader  for  the  claimant  appear  on  the  day  fixed  for  hearing 
the  Judge  should  not  proceed  with  the  case  in  their  absence  by  confirming 
the  Collector's  award,  but  should  give  notice  to  the  parties  ;  and  if  they  do  not, 
within  the  time  limited  by  s.  22  of  the  Land  Acquisition  Act,  cause  their  asses- 
sors to  attend  or  appoint  others,  the  Court  should  appoint  other  assessors  in  the 
place  of  those  who  were  not  in  attendance. 

COMPENSATION  case  under  the  Land  Acquisition  Act. 

In  this  case  the  applicant  for  compensation  was  dissatisfied  with  the 
amount  of  compensation  awarded  to  her  by  the  Collector,  who,  as  a 
consequence,  referred  the  case  to  the  Judge  of  the  Land  Acquisition 
Court. 

The  applicant  nominated  as  her  assessor  Mr.  Hey  sham,  and  the 
hearing  of  the  case  was  fixed  for  the  24th  February.  On  the  24th 
February  neither  the  assessor  for  the  Government  nor  the  assessor  for 
the  applicant  or  her  pleader  appeared.  The  Judge  thereupon  sent  the 
applicant's  agent,  who  was  present  in  Court,  for  her  pleader  ;  but  he 
being  engaged  in  another  Court  at  the  time  did  not  appear  until  11-45  A.M., 
when  he  discovered  that  the  Judge  had  confirmed  the  Collector's  award. 
At  2  P.M.  the  applicant's  pleader  applied  to  have  the  case  restored  and 
re-heard.  The  Judge,  however,  refused  the  application. 

The  applicant  thereupon  applied  to  the  High  Court  for  a  rule  calling 
upon  the  Government  to  show  cause  why  the  case  should  not  be  restored 
and  re-heard. 

Baboo  Annoda  Prosad  Banerjee,  appeared  to  show  cause. 

Baboo  Boidonath  Dutta  in  support  of  the  rule. 

*  Civil  Rule   No.    553   of  J888,  against  the  order  of  R.  F.  Rampini,  Esq.,  Judge  of 
the  24-Pergunnahs,  dated  the  24th  of  February  1888. 
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[381]  The  order  of  the  Court  (PETHERAM,  C.  J.,    and    TOTTENHAM,   J.)      SEP.  4. 
was  delivered  by  ~ 

PETHERAM,    C.  Jf.— This  is   a    rule    which    has    been    obtained  for  the       RULE 

purpose    of    reviewing    a    decision    of    the    Additional  Judge  of   the    24-         * 

Pergunnahs,  sitting  for  the  purpose  of  ascertaining  the  amount  of  compen-    17  C.  380. 
sation  to  be  paid  for  land  which  was  required  for  public  purposes. 

This  was  a  piece  of  land  belonging  to  the  applicant  here  which  was 
to  be  taken  for  some  public  purpose.  In  the  first  place  it  came  before 
the  Collector.  The  Collector  for  some  reason  referred  the  matter  to 
the  Judge,  and  then  the  proceedings  had  to  be  regulated  by  the  law 
on  the  subject.  But  before  I  notice  the  law,  I  may  as  well  state 
what  the  rest  of  the  facts  were.  After  the  matter  was  referred  to 
the  Judge,  an  assessor  was,  as  the  law  required,  appointed  on  behalf 
of  the  claimant,  and  an  assessor  was  also  appointed  on  behalf  of 
the  Collector,  the  Collector  representing  the  public  body  which  wished 
to  acquire  the  land,  and  a  day  was  fixed  for  the  hearing  of  the 
matter.  When  that  day  arrived,  neither  the  assessor  for  the  claimant,  nor 
the  claimant  himself,  nor  the  assessor  for  the  Government  was  present, 
and  upon  that  state  of  things,  the  Judge,  in  the  absence  of  every  one, 
made  an  award  giving  the  claimant  the  amount  which  the  Collector  had 
offered  in  the  first  instance  ;  and  he  did  that  on  this  ground  :  that  the 
claimant  gave  no  evidence  as  to  the  value  of  the  land,  and  that  the  only 
evidence  that  was  before  him  was  the  evidence  that  the  parties  who 
wished  to  acquire  tbe  land  were  willing  to  give  that  amount.  He  said, 
under  these  circumstances,  the  only  thing  I  can  do  is  to  make  an  award 
for  the  amount  they  are  willing  to  give,  because  there  is  nothing  before 
me  to  enable  me  to  ascertain  the  real  value.  The  question  is,  whether 
he  was  acting  within  his  jurisdiction  in  doing  that. 

The  sections  which  apply  to  the  matter  are  the  sections  of  the  Land 
Acquisition  Act  contained  in  Part  III  of  that  Act.  Section  18  says  that 
the  reference  to  the  Judge  shall  contain  certain  particulars  for  his  inform- 
ation ;  and  s.  19  provides  that,  after  the  reference  comes  to  the  Judge, 
two  qualified  assessors  shall  be  appointed,  one  to  be  nominated  by  the  Col- 
lector, and  the  other  by  the  persons  interested,  for  the  purpose  of  aiding 
[382]  the  Judge  in  determining  the  amount  of  the  compensation.  That 
was  done,  an  assessor  was  nominated  on  each  side,  and  two  qualified  asses- 
sors were  appointed  for  the  purpose  of  ascertaining  that  amount.  Then 
comes  s.  22,  which  says  that,  as  soon  as  the  assessors  have  been  appoint- 
ed, the  Judge  and  the  assessors  shall  proceed  to  determine  the  amount  of 
the  compensation.  So  that  the  claimant  had  done  all  that  it  was  his 
business  to  do.  He  had  nominated  an  assessor,  and  there  was  no  reason 
why  he  should  be  present  if  he  did  not  choose.  It  was  the  duty  of  the  Judge 
and  the  assessors  to  assess  the  amount  to  be  awarded  as  compensation. 
The  claimant  did  not  think  fit  to  attend,  and  he  was  at  liberty  to  stay 
away;  but  that  did  not  relieve  the  Judge  and  the  assessors,  as  a  body,  from 
ascertaining  the  value  of  the  land.  Then  s.  22  also  provides  what  is  to  be 
done  in  case  of  any  or  both  of  the  assessors  neglecting  to  act.  In  that  case 
the  course  to  be  followed  by  the  Judge  was  to  give  notice  to  the  parties  and 
to  appoint  some  one  else  in  his  or  their  place.  But  the  Judge  did  not  do 
that.  What  he  did  was  to  make  an  award  himself  without  the  assessors. 
There  is  nothing  in  the  Act  which  enables  him  to  make  an  award  indepen- 
dently of  the  assessors,  and,  inasmuch  as  his  powers  are  derived  solely 
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1888        from  the  Act   itself,    it   seems    to   me    that    his   award    in    this    case    was 
SEP.  4,       without    jurisdiction    altogether.     He    had    not    the     assistance     of    the 
assessors,   and   without   them    he    himself  did  not  constitute  a  tribunal  for 
the  purpose  of  determining  the  amount  of  the  compensation.     Under   these 
circumstances,  we  think  that  these  proceedings    were    without    jurisdiction, 
17^T~380     and    this  rule    must   be  made   absolute    to   set  them  aside.     We  make  no 
order  as  to  costs. 

T.  A.  P.  Rule  made  absolute. 


17  C.  383. 
[383]  CIVIL  RULE. 

Before  Mr.  Justice  Wilson  and  Mr.  Justice  Tottenham. 

IN  THE  MATTER  OF  T.  A.  PEARSON,  OFFICIATING  RECEIVER 

OF  THE  HIGH  COURT  AND  RECEIVER  OF  THE  ESTATE  OF  THE 

LATE  MUTTY  LALL  SEAL  (Claimant),  Petitioner  v.  COLLECTOR  OF 

THE  24-PERGUNNAHS  (Opposite  party).* 

[13th  March,  1889.] 

Land  Acquisition  Act  (X of  1870),  s.  22 — Determination  of  amount  of  compensation 
— Assessor  of  claimant,  Non-appearance  of — "  Neglect  to  act  " — Appointment 
of  another  assessor  by  Judge  without  notice  to  claimant. 

On  the  hearing  of  a  reference  in  a  Land  Acquisition  case  to  determine  the 
amount  of  compensation  to  be  awarded,  the  assessor  duly  nominated  on  behalf 
of  the  claimant  was  not  present,  owing  to  some  misunderstanding  as  to  the  order 
of  the  Judge  in  an  application  by  the  claimant  for  an  adjournment  of  the  case 
made  two  days  previously  and  the  other  side  objecting  to  any  adjournment,  the 
Judge  called  upon  the  pleader  for  the  claimant  to  nominate  another  assessor  on 
the  claimant's  behalf,  which  the  pleader  declined  to  do  as  one  had  been  already 
duly  nominated.  The  Judge  thereupon  himself  nominated  another  assessor, 
and,  proceeding  with  the  case,  confirmed  the  award  of  compensation  by  the 
Collector.  Held,  assuming  that  the  absence  of  the  claimant's  assessor  amounted  to 
a  neglect  to  act,  the  Judge  had  no  power  to  appoint  another  without  seven  days' 
notice  to  the  claimant,  and  that  the  proceedings  were  consequently  irregular  and 
not  in  accordance  with  the  Land  Acquisition  Act,  and  must  be  set  aside.. 

THIS  case,  in  which  the  claimant  was  dissatisfied  with  the  amount 
of  compensation  awarded  by  the  Collector  in  respect  of  certain  land  form- 
ing part  of  an  estate  of  which  he  had  been  appointed  Receiver,  was  referred 
by  the  Collector  to  the  Judge  for  the  purpose  of  having  the  amount  of 
compensation  determined.  The  claimant,  on  receiving  notice  from  the 
Court  to  that  effect,  duly  stated  the  amount  of  his  claim,  and  appointed 
an  assessor  on  his  behalf  before  the  19th  January,  the  day  named  there- 
for in  such  notice,  and,  on  the  17th  of  January,  the  claimant  by  his  pleader 
made  an  application  to  adjourn  the  hearing  of  the  case,  on  the  grounds 
that  one  of  his  witnesses  was  at  Shahabad  and  could  not  attend  on  the 
19th,  and  that  it  was  necessary  to  make  search  for  and  obtain  inspection 
of  papers  in  the  office  of  the  Calcutta  Municipality,  for  which  inspection, 
though  applied  [384]  for,  leave  had  not  then  been  granted.  On  that  appli- 
cation the  pleader  for  the  claimant  understood  the  Judge  to  state  that  he 
would  make  an  order  adjourning  the  case  to  some  other  day,  when  the 
case  came  on  on  the  19th.  The  claimant,  on  being  so  informed  by  his 
pleader,  told  the  Counsel  whom  he  had  retained  to  conduct  his  case  before 

*  Civil  Rule  No.  169  of  1889,  against  the  order   of   H.    Beveridge,    Esq.,   Judge   of 
the  24-Pergunnahs,  dated  the  19th  of  January  1889. 
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the  Judge  and  also  his  assessor  not  to  attend  on  the  19th,  on  which  day 
the  pleader  mentioned  his  former  application  and  asked  the  Judge  to  fix 
a  day  for  the  hearing  of  the  reference ;  but  the  pleader  on  the  other  side, 
whose  assessor  and  witnesses  were  present,  objected  to  any  adjournment 
of  the  case.  The  Judge  then  proceeded  with  the  hearing,  notwithstand- 
ing an  objection  of  the  pleader  for  the  claimant,  that  he  had  no  power 
to  do  so,  and  asked  the  said  pleader  to  nominate  some  other  person  as 
assessor  on  behalf  of  the  claimant,  but  the  pleader  declined  to  do  this  as 
such  an  assessor  had  been  already  duly  nominated.  The  Judge  thereupon 
himself  nominated  an  assessor  on  behalf  of  the  claimant,  and,  proceeding 
with  the  case  confirmed  the  award  of  the  Collector. 

The  claimant  therefore  applied  on  petition  to  the  High  Court  for  a 
rule  to  show  cause  why  the  proceedings  of  the  Judge  should  not  be  set 
aside  as  being  irregular  and  not  in  accordance  with  the  procedure  laid 
down  in  the  Land  Acquisition  Act,  and  a  rule  to  that  effect  was  granted. 

Baboo  Annoda  Pvosad  Banerjee  appeared  to  show  cause. 

The  Advocate-General  (Sir  G.  C.  Paul)  and  Baboo  Dwavkanath 
Mookerjee,  for  the  petitioner. 

The  judgment  of  the  Court  (WILSON  and  TOTTENHAM,  JJ.)  was  as 
follows : — 

JUDGMENT. 

The  course  which  the  proceedings  in  this  case  have  taken  is  in  many 
respects  unfortunate,  and  it  has  led  to  very  undesirable  results.  It 
appears  that  land  was  taken  up  for  a  public  purpose  and  that  some  part  of 
the  land  so  taken  up  belonged  to  an  estate  of  which  the  Official  Receiver 
of  this  Court  on  its  Original  Side  was  appointed  Receiver.  The  usual 
notices  were  issued,  and  particularly  a  notice  issued  calling  upon  that 
gentleman  to  put  in  his  claim  and  to  nominate  his  assessor,  if  he  desired 
it,  and  be  prepared  to  proceed  with  the  hearing,  all  of  which  events  were 
[385]  fixed  for  the  19th  January  of  this  year,  the  notice  having  been  issued 
on  the  22nd  December. 

Two  days  before  the  19th  January,  that  is  to  say,  on  the  17th,  the 
pleader  who  represented  the  Receiver  applied  to  the  Judge,  to  whom  a 
reference  to  assess  compensation  had  been  made,  and  asked  for  some 
reasonable  postponement  to  a  day  later  than  the  19th,  but  he  omitted  to 
give  notice  of  that  application  to  the  Government  Pleader  on  the  other 
side.  We  assume  that  what  is  stated  to  have  been  said  by  the  Judge  as 
his  recollection  of  what  passed  on  that  occasion,  viz.,  the  17th,  is  strictly 
accurate  ;  that  his  memory  is  clear  ;  and  that  he  did  not  give  the  pleader  to 
understand  that  his  application  would  be  granted  if  renewed  on  the  19th  ; 
and  it  is  in  accordance  with  that,  that  in  the  order  sheet  there  is  no  entry 
under  date  the  17th.  But  it  is  equally  clear  that  the  pleader  did  under- 
stand, no  doubt  by  mistake,  the  Judge  to  have  given  him  reason  to  suppose 
that,  when  his  application  for  the  adjournment  came  on  on  the  19th,  it 
would  be  granted.  That  is  clear  from  two  things  :  first,  that  he  did  not 
give  notice  to  the  assessor,  whom  he  had  appointed,  to  attend  on  the 
19th  ;  and,  secondly,  from  the  fact  that  the  counsel  whom  he  instructed 
was  specially  notified  that  he  need  not  attend  on  the  19th.  The  matter 
came  on  on  the  19th,  and  the  application  for  an  adjournment  was 
renewed.  In  the  first  instance  the  pleader  who  represented  the  other 
side  assented  to  an  adjournment  subject  to  payment  of  the  costs  of 
the  day,  and  that  arrangement  would  have  been  carried  out,  but  the 
leader  of  that  gentleman  intervened  and  objected  to  any  adjournment, 
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and,  on  that,  the  Judge  refused  the  adjournment.  It  is  unfortunate  that 
the  case  was  thus  forced  on  when  one  of  the  parties,  having  been  misled, 
was  placed  at  a  disadvantage.  Having  refused  the  adjournment  the 
Judge  appears  to  have  called  upon  the  claimant's  pleader  to  nominate  an 
assessor.  The  claimant's  pleader,  as  appears  from  his  affidavit  and  the 
Receiver's  affidavit,  stated  that  he  had  already  nominated  a  gentleman  and 
could  not  nominate  another.  The  Junior  Government  Pleader  in  his  affidavit 
says  he  does  not  recollect  this  to  have  been  mentioned ;  but  inasmuch  as  we 
know  it  to  have  been  a  fact  that  an  assessor  had  been  appointed,  and  it 
would  have  been  but  natural  to  mention  the  fact,  we  think  we  must  take 
[386]  it  that  this  statement  was  made.  The  claimant's  pleader  not  hav- 
ing nominated  another  assessor,  the  Judge  nominated  one  on  his  behalf, 
and  proceeded  then  and  there  to  inquire  into  the  amount  of  the  compensa- 
tion. The  claimant's  pleader  appears  at  that  stage  to  have  left  the  Court 
and  the  case  was  decided  on  the  evidence  of  two  witnesses  called  appar- 
ently by  the  Government  Pleader.  The  result  was  that  the  assessors,  one 
of  whom  was  nominated  in  the  way  I  have  mentioned,  on  the  evidence 
of  these  two  witnesses,  came  to  the  conclusion  that  the  offer  made  by  the 
Collector  was  enough  and  more  than  enough,  and  the  decision  was  accord- 
ingly given  against  the  claimant. 

Now  it  is  obviously  a  very  unfortunate  thing  that  the  case  should 
have  been  decided  in  that  way,  that  is  to  say,  that  by  reason  of  a  bona 
fide  mistake  on  the  part  of  those  who  represented  the  claimant,  the  value 
to  be  awarded  to  him  for  his  land  should  have  been  assessed  ex  parte  and 
substantially  without  any  real  trial.  That  is  a  result  we  should  not  allow 
to  stand  if  we  could,  consistently  with  fair  administration  of  the  law  and 
without  straining  it  in  any  way,  set  it  aside. 

There  is  one  defect  in  the  proceedings  which,  as  it  goes  to  the  very 
root  of  what  took  place,  makes  it  our  duty  to  intervene  in  this  matter. 
There  are  two  or  three  sections  in  the  Land  Acquisition  Act  which 
have  to  be  referred  to.  Section  19  deals  with  notices  and  the  other 
proceedings  which  are  prescribed  for  bringing  the  parties  together  finally 
before  the  Judge.  Section  20  says  :  "In  case  of  failure  to  nominate 
either  of  such  assessors  within  the  time  so  specified,  the  Judge  shall 
himself  appoint  an  assessor  in  his  stead."  That  clearly  applies  to  a  case 
where  either  party  has  made  default  in  appointing  an  assessor.  That  is 
not  the  present  case,  because  the  claimant  had  nominated  his  assessor. 
Then  s.  21  says :  "  As  soon  as  the  assessors  have  been  appointed,  the  Judge 
and  the  assessors  shall  proceed  to  determine  the  amount  of  the  compensa- 
tion." Section  22  says  :  "  If  before  such  amount  is  determined,  any 
of  the  assessors  dies  or  desires  to  be  discharged  or  refuses  or  neglects 
or  becomes  incapable  to  act,  the  party  by  whom  he  was  appointed 
may  appoint  some  other  qualified  person  to  act  in  his  place."  Then  it 
says  :  In  the  case  of  an  assessor  appointed  by  either  party,  "  if  for  the  space 
[387]  °f  seven  days  after  notice  from  the  Court  for  that  purpose,  the 
party  who  appointed  such  assessor  fails  to  appoint  another,  the  Judge 
shall  appoint  some  other  qualified  person  in  his  stead."  The  provision 
of  these  sections,  which  seems  to  apply  to  this  case,  is  that,  if  any  asses- 
sor, already  appointed,  neglects  to  act,  the  Judge  shall,  after  seven  days' 
notice,  appoint  another  person  in  his  place.  Therefore,  in  the  present 
case,  assuming  that  the  absence  of  the  claimant's  assessor  amounted  to  a 
neglect  to  act,  then  after  seven  days'  notice,  not  before,  the  Judge  could 
have  appointed  an  assessor  in  his  place.  A  fresh  assessor  having  been 
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appointed  on  the  day  of  hearing,  without  seven  days'  notice  to  the  claim, 
ant,  which  s.  22  contemplates,  the  proceeding  was  opposed  to  the  terms 
of  this  section. 

On  this  ground,  we  think,  we  are  bound  to  set  aside  the  proceedings 
from  the  date  at  which  the  parties  came  before  the  Judge  on  the  19th 
January,  and  to  direct  that  from  that  period  they  be  resumed  and  pro- 
ceeded with  in  accordance  with  law. 


j.  v.  w. 


Rule  made  absolute. 
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OKHOY  COOMAR  BONNERJEE  (Plaintiff)   v.  KOYLASH  CHUNDER 
GHOSAL  AND  OTHERS    (Defendants].'*      [17th  January,  1890.] 

Small  Cause  Court,  Presidency  Towns,  Jurisdiction   of — Presidency  Towns   Small 
Cause  Court  Act  (XV  of  1882),  s.  19 — Suit  for  legacy — Equitable  jurisdiction. 

A  suit  to  recover  a  legacy  brought  in  the  Small  Cause  Court,  in  which  there  is 
no  allegation  that  the  executors  were  in  possession  of  sufficient  assets  to  pay  the 
legacy,  or  that  they  had  ever  assented  to  the  payment  of  the  legacy,  is  one  for 
the  administration  of  an  estate  and  for  an  account  :  such  a  suit  the  Small  Cause 
Court  has  no  jurisdiction  to  try. 

[R.,  36  B.  Ill  (113)  =  13  Bom.  L.  R.  1025  (1028)  =  12  Ind.  Cas.  702.] 

THE  plaintiff,  a  legatee  under  the  will  of  one  Durgamony  Dassee, 
dated  the  28th  February  1887,  brought  a  suit  in  the  Calcutta  Court  of 
Small  Causes,  against  the  defendants,  who  were  the  executors  under  the 
said  will,  to  obtain  payment  of  a  legacy  of  Rs.  300. 

[388]  Probate  of  the  will  was  granted  in  January  1888.  No  assent 
by  the  executors  to  the  payment  of  this  legacy  was  alleged  by  the  plaint- 
iff. The  learned  Third  Judge,  Mr.  Chatterjee,  dismissed  the  suit,  on  the 
ground  that  the  Court  had  no  jurisdiction  to  try  the  suit,  it  being  one 
for  "  an  account  of  property  and  its  due  administration,"  and  that  the 
suit  could  only  be  tried  under  s.  213  of  the  Code  of  Civil  Procedure,  which 
had  not  been,  however,  extended  to  the  Small  Cause  Court.  On  an 
application  for  a  new  trial,  the  learned  Judges,  Mr.  Sconce  and  Mr. 
Chatterjee,  differed  in  opinion  on  this  point,  and  referred  to  the  Court  the 
question  whether  or  no  the  suit  was  one  "  for  an  account  of  property  and 
its  due  administration  under  a  decree  of  the  Court." 

Mr.  Graham,  for  the  defendants. — The  plaint  does  not  allege  an 
assent  to  the  legacy  ;  if  anything,  it  states  a  refusal  to  assent.  The  first 
plea  is  under  s.  292  of  the  Succession  Act  ;  the  second  under  s.  19  of 
the  Small  Cause  Court  Act.  I  admit  that  if  assent  has  been  given  by 
the  executor,  there  is  jurisdiction;  such  an  assent  is  an  admission  of 
assets  ;  but  where  there  is  no  assent,  the  suit  must  be  for  administra- 
tion. Whatever  the  jurisdiction  under  the  old  Act  of  1850  might 
have  been,  such  jurisdiction  is  distinctly  defined  now  ;  and  the  schedule 
to  the  present  Act  expressly  repeals  all  that  remains  of  the  old  Act. 

*  Small  Cause  Court  Reference,  No.  9  of  1889,  made  by  G.  C.  Sconce,  Esq.,  Chief 
Judge,  and  K  M.  Chatterjee,  Esq.,  Third  Judge  of  the  Court  of  Small  Causes, 
Calcutta,  dated  the  14th  of  August  1889. 
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But  even  assuming  the  old  Act  to  have  given  an  equitable  jurisdiction  in 
the  case  of  legacies,  still,  even  in  Equity,  there  are  only  two  ways  of 
obtaining  a  legacy  ;  one,  where  the  executor  has  assented  ;  the  other  by  an 
administration  suit.  Here  no  assent  has  been  alleged,  and  it  must  there- 
fore be  taken  to  be  an  administration  suit,  and,  under  s.  19  of  the  Small 
Cause  Court  Act,  there  is  no  jurisdiction  to  hear  such  a  suit. 
No  one  appeared  for  the  plaintiff. 

OPINION. 

The  opinion  of  the  Court  (PETHERAM,  C.J.,  and  PIGOT,  J.)  was 
delivered  by 

PETHERAM,  C.J. — This  is  a  reference  from  the  Small  Cause  Court 
in  a  case  in  which  two  Judges  of  that  Court  have  differed.  The  suit  was  a 
suit  in  which  the  plaint  was  in  these  words  :  "  The  plaintiff  states  that 
one  Durgamony  Dassee,  late  of  so  and  so,  duly  made  her  last  will, 
dated  28th  August  1887,  and  codicil,  dated  3rd  December  1887  and  there- 
of appointed  the  defendants  [389]  abovenamed  executors,  and  by  such  will 
bequeathed  to  the  plaintiff  a  legacy  of  Rs.  300  ;  that  probate  of  the  said 
will  was  granted  by  the  High  Court  on  13th  January  1888  ;  that  the 
defendants  had  possessed  themselves  of  the  moveable  properties  of  the 
deceased  as  also  the  proceeds  of  the  moveable  property,  and  had  not  paid 
the  plaintiff  his  said  legacy  though  demanded,"  and  the  question  which 
arose  for  consideration  was  whether  the  Small  Cause  Court  had  jurisdic- 
tion to  try  that  suit. 

The  jurisdiction  of  the  Small  Cause  Court,  as  given  by  s.  18  of  the 
Presidency  Small  Cause  Court  Act  of  1882,  is  limited  by  s.  19  of  the  same 
Act ;  and  s.  18  provides  that,  subject  to  the  exceptions  in  s.  19,  the  Court 
shall  have  jurisdiction  to  try  all  suits  of  a  civil  nature  when  the  amount 
or  value  of  the  subject-matter  does  not  exceed  two  thousand  rupees  ;  and 
one  of  the  suits  in  s.  19  which  the  Court  has  not  jurisdiction  to  try  is  "  a 
suit  for  an  account  of  property  and  its  due  administration  under  a  decree 
of  Court." 

This  is  a  suit  to  recover  a  legacy,  but  it  is  to  be  noticed  that  in  the 
plaint  there  is  no  assertion  either  that  the  defendants  are  in  posses- 
sion of  sufficient  assets  to  pay  the  legacy,  or  that  they  have  ever  assented 
to 'the  legacy  being  paid  to  the  plaintiff  ;  and,  so  far  as  I  know)  no  Court, 
either  of  Common  Law  or  Equity,  in  a  suit  of  a  civil  nature,  has  any 
jurisdiction  to  decree  a  legacy  simply,  unless  the  executors  have  assented 
to  that  particular  legacy,  or  unless  the  whole  matter  of  the  estate  is  before 
them  for  administration. 

In  this  case  there  is  no  allegation  whatever  that  the  defendants  ever 
had  assented  to  this  legacy,  and  consequently,  the  only  relief,  supposing 
the  facts  stated  in  the  plaint  to  be  proved  and  those  facts  only,  which  the 
Court  could  give  to  the  plaintiff,  would  be  to  decree  administration  of  the 
estate,  so  that  the  accounts  must  be  taken  and  the  estate  divided  ;  and 
s.  19  says  that  a  Small  Cause  Court  has  no  jurisdiction  to  entertain  such 
a  suit. 

For  these  reasons  and  for  those  stated  by  him  in  his  judgment  we 
agree  with  the  opinion  of  the  Officiating  Third  Judge  of  the  Small  Cause 
Court,  and  this  reference  will  be  returned  to  the  Small  Cause  Court  with 
this  expression  of  our  opinion. 

Attorneys  for  defendants  :  Messrs.  Bonnevjee  &*  Chatterjee. 

1.  A.  P. 
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[390]  FULL  BENCH. 

Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  Mr.  Justice  FULL 

Prinsep,  Mr.  Justice  Pigot,  MY.  Justice  O'Kinealy  and  BENCH. 

Mr.  Justice  Ghose.  17~cT390 

(F.B.) 

BENI  MADHUB  ROY  (Claimant]  v.  JAOD  ALI  SIRCAR 
AND  ANOTHER  (Decree-holders)  AND  ANOTHER  (Jtidgment-debtor).* 

[12th  February,  1890.] 

Bengal  Tenancy  Act  (VIII  0/1835),  ss.  65.  170— -Civil  Procedure  Code  (Act  XIV  of 
1882).  s.  287 — Attachment  of  tenure  in  execution  of  decree  for  arrears  of  rent 
by  a  fractional  co-sharer — Fractional  co-sharer — Arrears  of  rent  of  separate 
share, 

An  attachment  of  a  tenure  or  holding  in  execution  of  a  decree  obtained 
by  a  fractional  co-sharer  for  arrears  of  rent  of  his  separate  share,  is  not  such  an 
attachment  as  is  contemplated  by  s.  170  of  the  Bengal  Tenancy  Act. 

[F.,  19  C.  597;  26  C.  937  (942)  ;  14  C.LJ.  620  (623)  =  10  Ind.  Cas.  417  ;  R.,  29  C.  54 
(58)  =  5C.W.N.  763;  29  C.  219  (222);  1  C.LJ.  500  (507)  ;  4  C.LJ.  68  (69)  =  IOC. 
W.N.  176;  5  C.LJ.  235  =  2  M.L.T.  155  (F.B.)  ;  4  C.W.N.  508  (512)  ;  8  C.W.N. 
472;  9  C.W.N.  34;  14  Ind.  Cas.  49  (50);  D.,  26  C.  677;  7  C.W.N.  908  (910).] 

IN  both  these  cases  a  fractional  sharer  of  a  zemindari  obtained  a 
decree  for  his  share  of  the  rent  of  a  tenure  with  the  zemindari,  and  in 
execution  of  that  decree  attached  the  entire  tenure  ;  upon  which  a  third 
party  preferred  a  claim  under  s.  278  of  the  Code  of  Civil  Procedure 
alleging  that  he  had  purchased  the  tenure  ;  and  this  claim  was  allowed. 
Thereupon  the  decree-holder  obtained  a  rule  calling  upon  the  claimant 
to  show  cause  why  the  order  allowing  the  claim  should  not  be  set  aside 
on  the  ground  that,  by  s.  170  of  the  Bengal  Tenancy  Act,  s.  278  of  the 
Civil  Procedure  Code  is  not  applicable  to  the  case  of  the  attachment  of  a 
tenure  in  execution  of  a  decree  for  arrears  of  rent  due  thereon. 

On  the  hearing  of  these  rules  it  was  contended  that  the  attachment 
of  a  tenure  by  a  fractional  co-sharer,  in  execution  of  a  decree  for  his 
separate  share  of  rent,  was  an  attachment  contemplated  by  s.  170  of  the 
Bengal  Tenancy  Act  and  in  support  of  this  contention  an  unreported 
ruling  of  Mr.  Justice  Tottenham  and  Mr.  Justice  Banerjee,  in  Rule  No.  603 
of  1889,  was  relied  on.  On  the  other  hand,  two  other  unreported  deci- 
sions of  Division  Benches  of  the  Court,  in  the  first  of  which  Petheram,  C.  J., 
and  Tottenham,  J.,  in  Rule  No.  269  of  1888,  although  the  point  was 
not  actually  decided,  appeared  to  take  for  granted  that  [391]  a  sale 
of  a  tenure  at  the  instance  of  a  fractional  co-sharer  was  not  such  a 
sale  as  is  contemplated  by  s.  159  of  the  Bengal  Tenancy  Act ;  the  point 
which  was  directly  decided  in  the  rule  being  that  the  provisions  of  s.  174 
of  that  Act  were  general  in  their  character  and  not  restricted  to  sales  under 
s.  159.  In  the  other  case,  viz.,  Rule  554  of  1888,  decided  by  the  same 
Bench,  their  Lordships  held  that  the  provisions  of  s.  170  of  the  Bengal 
Tenancy  Act  did  not  apply  to  a  case  in  which  a  share  of  a  tenure  is  attach- 
ed by  a  co-sharer  landlord  in  execution  of  a  decree  for  his  separate  share 
of  the  rent,  and  contained  an  expression  of  opinion  which  appeared  to 
conflict  with  the  view  taken  in  Rule  No.  603  of  1889. 

*  Full  Bench  on  Rules  Nos.  1040  and  1112  of  1889  in  the  matter  of  claim  case 
No.  973  of  1889,  against  the  order  of  Baboo  Moti  Lai  Holdar,  First  Munsif  of  Chowki 
Jehanabad,  dated  13th  April  1889. 
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1890  Mr.  Justice  Mitter  and  Mr.  Justice  Beverley,  before  whom  this  rule 

FEB.  12.  was  heard,  having  regard  to  the  above  unreported  decisions,  and  to  their 

~ —  unwillingness  to  concur  with  the  decision  in  Rule  No.  603  of  1889, 

*<ULL  referred  the  question  stated  below  to  a  Full  Bench  with  the  following 

BENCH.  remarks :- 

17  C.  390  "  It  appears  to  us  that  Chapter  XIV  of  the  Bengal  Tenancy  Act  must 

(F.B.).  be  read  in  connection  with  s.  65  of  that  Act;  the  sale  of  tenures  and 
holdings  in  execution  of  decrees  for  arrears  of  rent,  with  its  incidents 
and  consequences,  as  provided  by  the  Bengal  Tenancy  Act,  is  a  creation 
of  the  Act  itself,  and  must  be  strictly  regulated  in  accordance  with  its 
provisions.  We  do  not  say  that  tenures  or  shares  in  tenures  may  not  be 
sold,  like  other  property,  in  accordance  with  the  provisions  of  the  Code  of 
Civil  Procedure.  But  if  the  sale  is  one  under  the  Tenancy  Act,  and  if  it 
is  to  be  accompanied  by  the  incidents  and  conditions  attached  to  it  by  the 
Act,  then,  we  think,  the  Act  must  be  strictly  complied  with.  Now,  by 
s.  188,  when  two  or  more  persons  are  joint  landlords,  anything  which 
the  landlord  is  authorized  to  do  under  the  Act  must  be  done  either  by 
all  of  them  or  by  an  agent  authorized  to  act  for  all.  In  order  to  effect  a 
sale  of  a  tenure,  therefore,  under  Chapter  XIV,  with  all  the  incidents 
attaching  to  it  under  the  Act,  we  think  that  all  the  joint  landlords 
must  combine  to  bring  the  tenure  to  sale,  and  that  a  sale  by  one 
co-sharer  alone  (whether  of  the  entire  tenure  or  a  portion  of  it  only), 
cannot  be  treated  as  a  sale  under  the  Act,  and  that  the  provisions 
of  the  Act  will  not  apply  to  such  a  sale  or  to  the  attachment  in 
view  thereof.  The  question  therefore  which  we  refer  to  [392]  a  Full 
Bench  is  this:  Is  an  attachment  of  a  tenure  or  holding,  in  execution,  of  a 
decree  obtained  by  a  fractional  co-sharer  for  arrears  of  the  rent  of  his 
separate  share  such  an  attachment  as  is  contemplated  by  s.  170  of  the 
Bengal  Tenancy  Act  ?" 

Baboo  Troylokianath  Mitter  (with  him  Baboo  Jadub  Chunder  Seal),  for 
the  decree-holder,  in  support  of  the  rule,  cited  the  unreported  decision  in 
Rule  No.  269  of  1888,  and  referred  to  the  case  of  Pvem  Chand  Nuskur  v. 
Mokshoda  Debi  (1) ;  and  contended  that,  under  s.  65  of  the  Bengal  Tenancy 
Act,  each  sharer  who  was  entitled  to  rent  had  a  first  charge  therefor  on 
the  tenure  ;  and  that  he  was  in  the  position  of  a  landlord  under  s.  3, 
cl.  (4),  and  was  entitled  to  sell  if  his  rent  was  in  arrear. 

Baboo  Rash  Behavi  Ghose,  Baboo  Shavoda  Churn  Mitter,  and  Baboo 
Umakali  Mukerjee,  for  the  claimant,  were  not  called  upon. 

OPINION. 

The  opinion  of  the  Full  Bench  (PETHERAM.  C.J.,  PRINSEP,  PIGOT, 
O'KINEALY,  and  GHOSE,  JJ.)  was  delivered  by 

PETHERAM,  C.  J. — The  question  which  has  been  referred  to  the  Full 
Bench  in  these  rules  is :  "  Is  an  attachment  of  a  tenure  or  holding,  in 
execution  of  a  decree  obtained  by  a  fractional  co-sharer  for  arrears  of  the 
rent  of  his  separate  share,  such  an  attachment  as,  is  contemplated  by 
s.  170  of  the  Bengal  Tenancy  Act  ?" 

In  our  opinion  the  answer  to  that  question  must  be  in  the  negative. 
Section  170  of  the  Bengal  Tenancy  Act  gives  certain  privileges  to  persons 
who  have  taken  proceedings  under  that  Act  for  the  purpose  of  recovering 
their  rents ;  and  s.  188  says  that,  where  several  persons  are  joint  land- 
lords,  and  when  anything  under  this  Act  is  authorized  to  be  done,  they 

(l)  14  C.  201. 
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must   all  join   in  doing  it.     That   shows,  in  our  opinion,  that,  where  land-  1890 

lords  are  seeking  to  take  the  benefit  of  this  Act,  they  must  act   in  concert  FEB.  12. 

and,  where  one  of  several  co-sharers  in  a  zemindari  thinks  fit  to  pursue  his  ~ — 

remedies  to  recover  his  share  of  the  rent,   he  must  pursue  them  under  the  r?  ULL 
ordinary  law    of  the    country,  and    independently  of   the  Bengal    Tenancy 

Act.     For   this  reason,    we  answer    this   question   in    the    negative.     The  4i~r~*an 

result  is  that  both  Rules  will  be  discharged  with  costs.  (F  B  ) 

Rule  discharged. 


17  C.  393. 
[393]  APPELLATE  CIVIL. 

Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Tottenham. 


BENI  MADHUB  CHUCKERBUTTY  (Defendant)  v.  BHUBUN 
MOHUN  BISWAS  (Plaintiff]:''-      [8th  January,  1890.] 

Bengal  Tenancy  Act  (VI 1 1  of  1885),  5.  l80—"Utbundi"  holding — Right  of  occupancy. 

Case  in  which  the  question  as  to  what  is  an  utbundi  tenure  is  discussed. 

Where  the  plaintiff,  who  had  been  dispossessed  from  certain  land,  claimed  a 
right  of  occupancy  in  such  land  on  the  ground  that  he  had  held  it  for  twelve 
years  continuously  :  Held,  that  if  the  land  formed  a  separate  holding  which  he 
had  from  time  to  time  cultivated  on  the  utbundi  system  during  a  period  which 
had  covered  more  than  twelve  years>  cultivation  at  various  times  and  under 
separate  agreements  on  each  occasion  (such  periods  not  being  continuous  although 
of  the  same  piece  of  land),  would  not  confer  a  right  of  occupancy  on  the  ground 
that  the  first  of  such  periods  commenced  more  than  twelve  years  before  the 
alleged  dispossession. 

[R.,  5  C.L.J.  398  (399)  =  11  C.W.N.  581.] 

THE  plaintiff  sued,  on  the  24th  February  1887,  to  recover  possession 
of  a  certain  piece  of  land  situated  in  the  district  of  Chupra,  from  which  he 
had  been  dispossessed  by  the  defendant,  who  was  the  putnidar  of  the 
mehal,  on  the  26th  January  1886,  the  plaintiff  claiming  to  have  a  right 
of  occupancy  therein. 

The  plaintiff  alleged  that  he  had  been  a  settled  ryot  in  the  village  of 
Chupra,  and  had  held  lands  under  the  uibundi  system  for  sixty  years,  and 
that  the  particular  land  in  dispute  had  been  in  his  possession  and  cultivated 
by  him  under  such  system  for  forty  years. 

The  defendant  admitted  the  disputed  land  was  let  to,  and  held  by,  the 
plaintiff  under  the  utbundi,  system,  and  that,  whilst  the  defendant  had 
cultivated  the  land,  he  had  paid  rent  for  it  at  utbundi  rates ;  but  he  con- 
tended that  the  plaintiff  had  not  held  the  land  for  twelve  continuous  years, 
because,  during  such  period  of  twelve  years,  part  of  the  land  was  potit, 
and  for  such  land  no  rent  [394]  was  paid  as  long  as  it  remained  potit. 
As  against  this  contention  the  plaintiff  stated  that  from  the  very  nature 
of  utbundi  holdings,  it  was  impossible  for  a  tenant  to  cultivate  the  entirety 
of  such  holding  for  twelve  continuous  years  ;  that  he  had,  as  understood 
by  this  system  of  cultivation,  paid  rent  for  the  whole  land  during  the 
time  at  which  portions  of  the  land  were  potit,  inasmuch  as  the  utbundi 
rate  of  rent  was  a  higher  rate  than  was  payable  for  other  holdings,  and 

*  Appeal  from  Appellate  Decree  No.  1670  of  1888,  against  the  decree  of  J.  Crawford, 
Esq.,  Judge  of  Nuddea,  dated  the  30th  June  1888,  affirming  the  decree  of  Baboo  Pros- 
sonno  Cumar  Bose,  Munsif  of  Krishnagore,  dated  the  30th  of  July  1887. 
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1890  that  under  that  system  the  high  rent  payable  for  such  lands  as  were 

JAN.  8.  actually  cultivated  way  the  reason  for  no  actual  rent  being  made  payable 

—  for  such  part  of  the  holding  as  might  be  potit ;  and  that  under  that  mode 

APFEL-  Q^  cuitjvatjon  foe  was  entitled  to  a  right  of  occupancy. 

CIVIL  ^e    Munsif  found    that  the   land    was    held    and    cultivated    by    the 

plaintiff  for  more  than  twelve  years  before  the  date  on  which  he  had  been 
17  C.  393.  dispossessed  before  portions  of  the  land  became  potit,  and  twelve  years 
before  the  date  on  which  the  Bengal  Tenancy  Act  came  into  force  ;  and 
holding,  in  accordance  with  the  case  of  Pvemanund  Chose  v.  Shooren- 
dronath  Roy  (1),  that  the  period  during  which  portions  of  the  land  were 
potit  ought  to  be  included  in  the  period  of  the  plaintiff's  possession,  gave 
him  a  decree  for  possession. 

On  appeal  the  District  Judge  stated  the  question  for  decision  to  be, 
whether  possession  of  the  land  during  the  period  portions  of  the  land 
were  potit  was  with  the  plaintiff  or  the  defendant  ?  As  to  this  he  found 
that  the  presumption  was  that  the  possession  was  continuous  in  the 
plaintiff,  and  held  that  the  finding  of  the  Munsif,  that  the  plaintiff  had 
obtained  a  right  of  occupancy,  was  correct. 

The  defendant  appealed  to  the  High  Court. 

Mr.  Woodvoffe,  Mr.  Evans,  Baboo  Rash  Behari  Ghose,  and  Baboo 
Saroda  Pvosonno  Roy,  for  the  appellant. 

The  Advocate-General  (Sir  Chas,  Paul)  and  Baboo  Kali  Churn 
Banerjee,  for  the  respondent. 

Mr.  Evans,  for  the  appellant. — There  are  no  direct  decisions  as  to 
what  the  utbundi  system  is,  but  there  are  some,  which  are  not  however 
against  me,  but  which  amount  to  only  expressions  of  [395]  opinion  on  the 
subject  of  the  different  Judges  who  passed  them  :  Kenny  v.  Issur  Chundev 
Poddav  (2),  Mirzan  Biswas  v.  Hills  (3),  Dwarkanath  Misree  v.  Noboo 
Sivcav  (4),  Pvemanund  Ghose  v.  Shoorendronath  Roy  (1).  These  opinions 
are  all  obiter.  There  is,  however,  a  report  on  this  class  of  tenures  drawn 
up  by  Mr.  Cotton,  which  was  before  the  Select  Committee  when  the  Rent 
Act  was  passed.  The  words  "  continuous  years  "  in  the  Rent  Act  cannot 
be  said  to  have  the  same  meaning  as  "twelve  years."  The  plaintiff  is 
not  entitled  to  any  occupancy  rights.  There  are  grave  errors  in  the  trial  of 
this  case  which  require  remand.  The  finding  that  the  holding  of  the 
plaintiff  extended  over  twelve  years  continuously,  and  that  he  has  there- 
fore obtained  a  right  of  occupancy,  is  based  on  a  misconception  of  ;\n 
utbundi  holding,  and  on  an  erroneous  presumption  that  the  plaintiff  was 
in  possession  even  in  the  years  when  he  did  not  cultivate. 

The  Advocate-General  (Sir  Chas.  Paul),  for  the  respondent. — My  case 
is  that  an  utbundi  holding  is  a  definite  tract  of  land,  part  of  which 
may  be  cultivated  and  part  not,  but  that  rent  at  a  higher  rate  is 
paid  for  such  portion  as  is  cultivated,  to  make  up  to  the  landlord  for 
the  loss  of  rent  for  that  which  is  not  paid  for  and  not  cultivated.  Section  180 
of  the  Tenancy  Act  merely  enacts  Mr.  Justice  Jackson's  statement  of  the 
law  in  Pvemanund  Ghose  v.  Shoorendronath  Roy  (1).  The  plaintiff  is 
entitled  to  an  occupancy  right  in  these  lands  in  accordance  with  the 
utbundi  system. 

The  judgment  of  the  Court  (PETHERAM,  C.  J.,  and  TOTTENHAM,  J.) 
was  as  follows : — 

(1)  20  W.R.  329.  (2)  W.R.  (1864),  Act  X,  9, 

(3)  3  W.R.  Act  X,  159.  (4)  14  W.R.  193. 
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JUDGMENT. 

This  was  a  suit  brought  by  a  ryot  to  recover  four  bighas  of  land  of 
which  he  had  been  dispossessed  by  his  landlord,  the  putnidar,  and  in  which 
he  claimed  a  right  of  occupancy  by  virtue  of  more  than  twelve  years'  conti- 
nuous holding 

It  was  the  case  of  both  parties  that  the  land  had  been  held  under  the 
utbundi  system  ;  and  the  landlord's  defence  included  these  two  points  : 
fiyst,  that  the  land  in  question  was  part  of  his  khamar  lands  held  from  year 
to  year,  in  which,  by  s.  116  of  the  Bengal  Tenancy  Act,  no  right  of 
occupancy  can  accrue  ;  and  [396]  secondly,  that,  if  the  land  was  not 
khamar,  the  plaintiff,  an  utbundi  ryot,  had  never  held  it  for  twelve  years 
continuously,  and  therefore  had  not  acquired  in  it  any  right  of  occu- 
pancy. 

The  first  point  is  settled  by  the  finding  that  the  land  is  not  khamar  ; 
and  with  that  finding  there  is  no  ground  for  interference  in  a  second  appeal. 
As  to  the  second  point,  the  Court  has  found  that  the  plaintiff's  possession 
had  extended  over  more  than  twelve  years  continuously,  and  that  his 
right  of  occupancy  had  thus  become  perfect.  But  it  is  objected  in  appeal 
that  this  finding  is  based  on  a  misconception  as  to  the  nature  of  an  utbundi 
holding,  and  on  an  erroneous  presumption  that  the  plaintiff  was  in 
possession  even  in  the  years  when  he  did  not  cultivate.  It  is  clear 
that  the  lower  Court  has  in  fact  so  held,  and  thai  otherwise  it  could  not 
have  corne  to  the  conclusion  that  the  plaintiff  had  acquired  a  right  of 
occupancy  ;  for  s.  180  of  the  Bengal  Tenancy  Act  prohibits  the  acquisition 
of  such  right  in  land  ordinarily  let  under  the  custom  of  utbundi,  until  that 
particular  land  has  been  held  for  twelve  years  continuously.  In  this  respect 
utbundi  land  is  dealt  with  in  the  Act  differently  from  ordinary  ryotti  land, 
in  which,  by  s.  21,  a  settled  ryot  has  a  right  of  occupancy  no  matter  how 
short  a  time  he  has  held  possession  of  it. 

Now  it  is  necessary  to  enquire  what  this  utbundi  system  really  is  : 
for  there  seems  to  have  been  some  difference  of  opinion  regarding  it  ; 
and  perhaps  in  fact  the  incidents  of  that  system  do  vary  in  different 
places. 

Several  Judges  who  have  sat  in  this  Court  have  stated  their  own 
opinions  on  this  subject,  and  their  opinions  have  not  been  quite  uniform. 
Perhaps  our  safest  guide  in  the  matter  is  what  is  to  be  found  in  special 
reports  made  by  Revenue  officers,  and  in  the  descriptions  given  in  the 
Statistical  Account  of  Bengal  compiled  by  Sir  W.  W.  Hunter  from  in- 
formation carefully  collected  through  local  officers  in  the  districts  where 
the  system  exists.  When  the  present  Bengal  Tenancy  Act  was  under  con- 
sideration by  the  Select  Committee  of  the  Legislative  Council  a  memoran- 
dum by  Mr.  Cotton,  then  a  Secretary  to  the  Board  of  Revenue,  on  the 
various  land  tenures  in  Bengal,  was  submitted  by  the  Government  of 
Bengal  for  the  information  of  the  Select  Committee  Mr.  Cotton  here  reports 
upon  the  utbundi  system  [397]  and  transcribes  the  passages  describing 
it  in  the  Statistical  Account  of  Bengal  in  the  districts  of  Nuddea  (in  which 
the  land  now  in  question  is  situated),  Jessore,  Moorshedabad,  and  Pubna  ; 
and  he  sums  up  the  results.  We  quote  the  passage  in  the  Statistical  Report 
relating  to  the  utbundi  system  in  Nuddea  : — Utbundi  is  applied  to  land 
held  for  a  year,  or  rather  for  a  season  only.  The  general  custom  is  for  the 
husbandman  to  get  verbal  permission  to  cultivate  a  certain  amount  of  land 
in  a  particular  place  at  a  rate  agreed  upon  when  the  crop  is  on  the  ground. 
The  land  is  measured  and  the  rent  is  assessed  on  it."  Mr.  Cotton  says 
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1890  too  that  the  utbundi  ryot  abandons  altogether  (i.e.,  has  no  right  to  claim 
JAN.  8.  again)  any  land,  except  such  as  he  has  under  cultivation  in  any  given  year. 
The  zemindar  may  let  in  jumma  to  some  one  any  land  which  the  utbundi 
ryot  has  not  got  under  cultivation  in  any  year. 

Again,  in  September  1884,  the  Commissioner  of  the  Presidency  Divi- 
sion submitted  to  Government  and  analysis  of  the  reports  of  his  district 
17  C.  393.  officers  regarding  utbundi  tenures-  The  Collector  of  Nuddea  stated  that 
cultivators  who  take  such  lands  are  not  obliged  to  cultivate  them  a 
second  year  ;  but  as  a  rule  they  can  keep  them  for  certain  for  three 
years  if  they  elect  to  do  so.  Generally  the  lands  under  this  system  are 
cultivated  from  one  to  five  years,  and  then  left  fallow  for  the  same  period. 
The  cultivators  acquire  no  right  of  occupancy,  nor  do  they  desire  to 
do  so. 

These  descriptions  of  utbundi  do  seem  to  refer  rather  to  particular 
area  taken  for  cultivation  for  limited  periods  and  then  given  up,  than  to 
holdings  of  which  parts  are  cultivated  and  other  parts  lie  fallow  while  the 
rent  for  the  whole  is  assessed  year  by  year  with  reference  to  the  quantity 
within  the  holding  under  cultivation  in  that  year.  A  holding  of  the  latter 
description  hardly  seems  to  answer  to  the  general  conception  of  utbundi, 
although  the  rent  may  be  arrived  at  each  year  by  ascertaining  what  area 
has  been  cultivated.  It  is  not  clear  to  which  description  the  four  bighas 
of  the  present  suit  belong  :  whether  they  are  part  of  a  larger  holding  once 
settled  with  the  plaintiff,  or  whether  they  form  a  separate  holding  which 
he  has  from  time  to  time  cultivated  on  the  utbundi  system  during  a  period 
which  has  covered  more  than  twelve  years.  If  it  is  the  former  case,  his 
right  of  occupancy  [398]  would  seem  to  be  complete :  but  if  it  is  the 
latter  case,  we  are  not  prepared  to  hold  that  cultivation  at  various  times 
and  under  separate  agreements  on  each  occasion,  such  periods  not  being 
continuous,  although  of  the  same  piece  of  land,  would  confer  the  right 
upon  the  ground  that  the  first  of  such  periods  commenced  more  than 
twelve  years  before  the  alleged  dispossession. 

We  accordingly  set  aside  the  decree  of  the  lower  appellate  Court 
and  remand  the  case  to  the  Court  for  a  finding,  after  taking  evidence,  if, 
necessary,  on  the  question  whether  these  four  bighas  are  part  of  a  larger 
holding  or  whether  they  have  been  occupied  from  time  to  time  under  the 
custom  of  a  separate  utbundi  as  above  described.  Costs  to  abide  the 
result. 


T.  A.  P. 


Appeal  allowed  and  Case  remanded. 
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Before  Mr.  Justice  Tottenham  and  Mr.  Justice  Gordon. 


GOBIND  LAL  ROY  (ONE  OF  THE  Defendants)  v.  BIPRODAS  ROY 

AND  OTHERS  (Plaintiffs)  AND    OTHERS    (Defendants).* 

[2nd  September,  1889.] 

Sale  for  arrears  of  revenue — Suit  to  set  aside   sale — Attachment   of  property    sold, 
not  necessary — Sale  ultra  vires,  When — Act  XI  of  1859,  ss.  5  and  17. 

The  right  to  set  aside  a  sale  for  arrears  of  Government  revenue  under  Act  XI 
of  1859  is  not  confined  to  proprietors  alone,  but  extends  to  all  persons,  such  as 
mortgagees,  having  an  interest  in  the  property  antecedent  to  its  sale. 

Watson  v.  Sreemunt  Lai  Khan  (I)  relied  on. 

There  is  nothing  in  s.  5  of  Act  XI  of  1859  which  indicates  that  property 
sold  for  arrears  of  Government  revenue  should  be  under  attachment  at  the  time 
of  sale. 

A  sale  in  contravention  of  ss.  5  and  17  of  Act  XI  of  1859  is  ultra  vires,  and 
therefore  void. 

The  principle  laid  down  by  the  Full  Bench  in  the  case  of  Lala  Mobxruk  Lai  v. 
Secretary  of  State  for  India  in  Council  (2)  applied. 

[F.,  7  C.W.N.  377  (380)  ;  R.,  21  C.  354  (359).] 

THIS  was  a  suit  to  set  aside  a  sale  for  arrears  of  Government  revenue 
under  Act  XI  of  1859. 

[399]  The  plaintiffs  were  the  executors  to  the  estate  of  the  late 
Bhagirat  Das,  the  son  of  Bhuban  Mohan  Das  deceased.  On  the  15th 
Bhadro  1286  (30th  August  1879),  Zahuruddin  Mahomed  Abu  All  Chowdhry 
(defendant  No.  5)  and  his  two  sons  executed  a  mortgage-bond  in  favour 
of  Bhuban  Mohan  Das,  whereby  they  mortgaged  an  eight-annas  share  in 
Mehal  Khurd  Muradpore  situate  at  Malunga  and  a  moiety  of  their  eight- 
annas  share  in  Mouza  Padamsar  situate  at  Govindgunge,  both  in  the  Dis- 
trict of  Rungpore,  to  secure  the  repayment  of  the  sum  of  Rs.  15,000  and 
interest.  Bhagirat  Das,  who  had  inherited  his  father's  estate,  died  on  the 
5th  Bysack  1290  (17th  April  1883),  leaving  a  will  which  was  proved  by 
the  executors,  the  plaintiffs.  In  1886  the  plaintiffs  brought  a  suit  (No.  19 
of  1886)  in  the  Court  of  the  Second  Subordinate  Julge  of  Rungpore 
against  defendant  No.  5,  Zahuruddin  Mahomed,  and  his  two  sons 
(the  original  mortgagors),  Ramjanam  Misser  (defendant  No.  3),  Mahomed 
Zakaria  (defendant  No.  4),  and  others  having  an  interest  in  the  mort- 
gaged properties  to  recover  the  sum  of  Rs.  30,716  and  J2  annas  due  on 
account  of  principal  and  interest  under  the  mortgage-bond  of  the  15th 
Bhadro  1286.  During  the  pendency  of  this  suit,  on  the  26th  June  1886, 
Mehal  Khurd  Muradpore  was  sold  by  public  auction  by  the  Collector  of 
Rungpore  for  arrears  of  Government  revenue,  including  the  arrear  of 
Falgoon  1292  which  fell  due  on  the  1st  Ch-syt  1292  (13th  March  1886), 
and  was  purchased  by  Gobind  Lai  Roy  (defendant  No.  1)  for  Rs.  6,500. 
On  the  22nd  July  the  plaintiffs,  and  Ramjanam  Misser  and  Mahomed 
Zakaria  (defendants  Nos.  3  and  4)  applied  to  the  Commissioner  of  the 
Rajshahye  Division  to  set  aside  the  sale  on  the  ground  of  irregularities  in 
publishing  and  conducting  the  sale  and  of  the  low  price  fetched  by  the 

*  Appeal  from  Original  Decree,  No   42  of  1888,    against  the  decree  of  Babu  Koilash 
Chu-ider  Mookerji,  Subordinate  Judge  of  Rungpore,  dated  the  6th  February,  1888. 
(1)  5  M.I. A.  447.  (2)  11  C.  200, 
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1889  property  ;  but  their  appeal  was  dismissed  on  the  23rd  October  1886  on  which 

SEP  2.  date    also    the    sale    was   confirmed.     On    the  8th  November  1886  a  sale- 

~~  certificate    was    granted    to    the     auction  purchaser     Gobind     Lai     Roy 

'EL'  (defendant    No.    1).     On    the    10th    December     1886    the    plaintiffs    suit 

T  ATP1 

P  (No.  19  of  1886)  was  decreed  against  the  original  mortgagors  personally  ; 

^L'  but  Mehal  Khurd  Muradpore,  which  had  been  sold  on  the  26th  June,  was 
17  C.  398  exempted  from  liability  under  the  decree. 

It  was  further  ordered  by  the  decree  "that  in  case  the  plaintiffs  shall 
succeed  to  have  the  auction-sale  of  Khurd  Muradpore  [400]  set  aside  by 
instituting  a  regular  suit  or  otherwise,  they  shall  be  able  to  revive  their 
claim  to  make  the  said  Khurd  Muradpore  liable  under  this  decree." 

On  the  19th  October  1887,  the  plaintiffs  instituted  the  present  suit, 
making  Ramjanam  Misser  and  Mahomed  Zakaria  defendants,  because 
they  refused  to  join  them  in  bringing  the  suit.  The  Secretary  of  State 
was  made  a  defendant,  but  did  not  appear.  Some  time  after  the  institution 
of  the  suit,  the  defendants  Ramjanam  Misser  and  Mahomed  Zakaria 
applied  to  be  made  co-plaintiffs ;  but  their  applications  w.ere  refused  on  the 
ground  that  they  were  not  made  within  a  year  of  the  date  on  which  the 
sale  had  been  confirmed. 

The  plaintiffs  alleged  "  that  long  before  the  Government  revenue  kist 
for  March  of  1886  became  due,  the  Collector  of  this  district  (Rungpore) 
under  the  Road  Cess  Act,  gave  an  order  for  attachment  of  the  said  Mehal 
Khurd  Muradpore  for  realizing  the  arrears  of  road  cess  and  public  works 
cess  in  respect  of  that  mehal ;  and,  accordingly,  the  aforesaid  Mehal 
Khurd  Muradpore  was  attached  on  the  12th  March  1886  :  and  a 
prohibitory  order  was  issued  to  the  tenants  of  the  mehal,  forbidding 
them  to  pay  rents  to  the  zamindars,  and  a  Cess  Collector  was  appointed 
for  collecting  rents  of  the  mehal.  That  being  the  case,  the  Collector  had 
no  power  to  sell  the  aforesaid  mehal  at  auction  for  arrears  of  Govern- 
ment revenue  due  for  kist  for  March  1886.  The  aforesaid  Mehal  Khurd 
Muradpore  was  under  an  attachment  in  execution  of  a  decree  of  the  Civil 
Court,  and  the  sale  was  made  for  arrears  of  Government  revenue  for  the 
previous  year  ;  but  the  Collector  did  not  issue  any  notice  as  required  by 
s.  5  of  Act  XI  of  1859,  and,  without  the  fulfilment  of  the  requirement  of 
s.  5,  the  aforesaid  mehal  could  by  no  means  be  sold  at  auction.  Therefore 
the  sale  of  the  aforesaid  Mehal  Khurd  Muradpore,  which  was  held  by 
the  Collector  on  the  26th  June  1886,  is  illegal  and  invalid,  and  the  Collec- 
tor by  so  holding  the  sale  acted  without  jurisdiction.  It  is  no  sale  at 
all,  and  it  cannot  in  any  way  affect  the  mortgage  lien  of  the  plaintiffs." 
The  plaintiffs  further  alleged  that  no  sale  proclamations  were  issued  or 
notices  served  as  required  by  law,  and  that  at  the  time  of  the  sale  the  agent 
of  Gobind  Lai  Roy  (defendant  No.  1),  by  stating  that  he  would  bind  up  to 
Rs.  50,000  [401]  or  RS-  60,000,  dissuaded  intending  purchasers,  in 
attendance  from  offering  bids.  They  also  alleged  that  the  mehal  was 
worth  not  less  than  Rs.  60,000. 

The  plaintiffs  prayed  that  the  revenue  sale  of  Mehal  Khurd  Murad- 
pore, held  on  26th  June  1886,  should  be  set  aside  as  illegal  and  made 
without  -  jurisdiction.  They  also  prayed  for  a  declaration  that  Mehal 
Khurd  Muradpore  was  liable  to  be  sold  for  the  debt  due  to  them  under 
the  mortgage-bond  of  15th  Bhadro  1286,  and  that  the  amount  due  under 
their  decree  of  the  10th  December  1886  upon  the  said  bond  should  be 
realised  by  sale  of  the  said  mehal.  The  plaintiffs  further  prayed  that  if 
the  sale  be  not  set  aside,  the  defendant  Gobind  Lai  Roy  should  be  made 
liable  in  damages  for  the  amount  that  should  be  found  due  under  their 
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decree  of  the  10th  December  1886.  Ramjanam  Misser  and  Mahomed 
Zakaria  (defendants  Nos.  3  and  4)  supported  the  plaintiffs,  contending  that 
the  sale  was  illegal  and  ought  to  be  set  aside. 

The  defence  set  up  by  the  principal  defendant,  the  auction-purchaser 
Gobind  Lai  Roy,  was  that  the  plaintiffs  as  mortgagees  were  not  entitled 
to  bring  this  suit ;  that  they  could  not  enforce  their  lien  against  the 
mortgaged  property,  inasmuch  as  that  property  had  been  exempted 
from  liability  for  the  mortgage  debt  by  the  decree  of  the  10th  December 
1886  passed  in  plaintiffs'  previous  suit  No.  19  of  1886  ;  that  the  sale  was 
legal  and  valid  and  was  protected  by  the  sale-certificate  granted  to  him 
under  Act  XI  of  1859  on  8th  November  1886  ;  and  that,  by  s.  8  of  the 
Bengal  Act  VII  of  1868,  the  plaintiffs  were  precluded  from  questioning 
tiie  validity  of  the  sale  on  the  grounds  of  non-publication  of  the  sale- 
proclamations  and  want  of  notices:  that  the  plaintiffs  in  their  appeal  to 
the  Commissioner  did  not  object  to  the  irregularities  set  forth  in  their 
plaint,  and  that,  therefore,  they  were  prevented  by  s.  33  of  Act  XI  of 
1859  from  bringing  a  suit  to  set  aside  a  sale  on  the  ground  of  those 
irregularities;  and,  lastly,  that  the  property  had  been  sold  for  an  adequate 
price. 

The  material  issues  were  : — 

(1st)  Whether  the  plaintiffs,  as  mere  mortgagees  only  of  a  half  share, 
can  bring  this  suit  for  setting  aside  the  revenue  sale,  and  whether  they 
have  any  locus  standi  in  Court  ?  Further,  whether  they  have  any  cause  of 
action  ? 

[402]  (2nd)  Whether  by  the  defendant  Gobind  Lai's  purchase  at  the 
revenue  sale,  he  purchased  the  estate  Khurd  Muradpore  free  from  all 
encumbrances  ;  and,  if  so,  can  the  plaintiffs  enforce  now  their  mortgage 
lien  ? 

(3rd)  Whether  the  revenue  sale  of  Khurd  Muradpore  on  26th  June 
1886  is  valid,  made  after  due  sale-proclamations  and  notices,  and  whether 
the  sale  is  invalid  for  its  non-publication  in  the  Official  Gazette  ?  Next, 
whether  the  Collector  acted  without  jurisdiction  ? 

(4th)  Whether  the  sale  is  invalid  if  the  estate  was  under  attach- 
ment by  the  Collector  for  arrears  of  road-cess,  and  whether  such  attach- 
ment, even  if  made,  was  legal  ? 

(5th)  Whether  the  plaintiffs  are  competent  to  contest  the  revenue 
sale  under  s.  8  of  Bengal  Act  VII  of  1868  ? 

(10th)  Whether  the  plaintiffs  are  mortgagees  at  all,  and  whether 
the  plaintiff's  right  to  Khurd  Muradpore  was  extinguished  before  the 
revenue  sale  ? 

(llth)  Whether  the  sale  is  valid  if  the  property  was  attached  by  the 
Civil  Court  ? 

It  appeared-  from  the  documents  filed  by  the  plaintiffs  that  one  Ishan 
Chunder  Roy  had  obtained  a  decree  against  the  defendant  Ramjanam 
Misser  ;  and  that  in  execution  of  that  decree  Ramjanam's  interest  in  Mehal 
Khurd  Muradpore  had  been  attached  by  order  of  the  Munsif  on  the  12th 
September  1885,  and  remained  under  attachment  until  the  13th  March 
1886,  when  the  execution  case  was  dismissed  on  the  ground  that  the 
decree-holder  had  not  paid  the  sale-proclamation  fee.  On  the  22nd  March 
1886  the  order  of  dismissal  was  set  aside,  and  the  execution  case  restored 
to  its  former  number.  The  attachment  thus  revived  continued  up  to  the 
18th  May  1886,  when  the  decree  having  been  fully  satisfied  the  execution 
case  was  finally  disposed  of.  It  also  appeared  from  the  plaintiffs'  docu- 
mentary evidence  that,  on  account  of  arrears  of  road-cess,  the  estate 
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1889       Khurd  Muradpore  had  been  attached  by  the  Collector  on  the    12th    March 
SEP.  2.       1886  and   continued  under   attachment   up   to   the    25th  September  1886. 
In  consequence  of  the  report  of  the  Cess  Head  Clerk   and    the   request   of 
t^e   Qess  DepUty   Collector,    sanction    to  proceed  [403]  under  s.  99  of  the 
^A  Cess  Act,  1880,  against  certain  habitual  defaulting  proprietors  was  granted 

LlvILt       by  the  Collector  on  5th  February  1886. 

17  C.  398.  On  the  9th  March  the   following   notice    was   issued   to   the   ryots   of 

Khurd  Muradpore : — 

DISTRICT  RUNGPORE. 

Notice   under   s.    99   of   Bengal   Act   IX   of   1880   for   realization  of 

revenue. 
Lot  Khurd  Muradpore,  Towzi  No.  526. 

This  prohibitory  order  is  issued  to  the  parties  in  possession  of  the 
mehal  or  the  talooks,  &c.,  as  well  as  to  the  talookdar  and  the  defendant 
talookdars  and  ryots,  to  the  effect  that  they  should  pay  the  rent  which  is 
or  may  thereafter  be  due  by  them  on  account  of  any  land  included  in  the 
said  mehal  or  talook,  &c.,  to  the  Collector  of  this  said  District,  or  to 
Ugrakant  Ghose,  who  is  hereby  appointed  as  Cess  Collector,  and  they 
should  not  pay  anybody  else  till  they  obtain  the  orders  of  the  Collector. 
On  receipt  of  the  said  sum,  the  Collector  or  the  said  Cess  Collector 
hereby  appointed  will  grant  receipts,  and  such  receipts  shall  be  taken  as 
a  valid  discharge,  according  to  the  provisions  of  the  said  law,  in  respect  of 
any  debts  that  are  or  may  be  due  by  the  person  who  may  obtain  such 
receipt.  If  the  rents  be  paid,  without  obtaining  the  orders  of  the  Collector, 
to  any  other  person,  such  payment  shall  be  null  and  void. 

ABDUL  KHALIK, 

Deputy  Collector. 
Dated  9th  March,  1886. 

There  was  evidence  to  show  that  Abdul  Khalik,  the  Deputy  Collec- 
tor, had  been  vested  with  the  powers  of  a  Collector  under  s.  99  of  the 
Cess  Act,  1880. 

The  Subordinate  Judge  found  that  Ishan  Chunder  Roy's  attachment 
continued  against  the  Estate  Khurd  Muradpore  from  12th  September 
1885  up  to  the  18th  May  1886,  but  had  ceased  to  exist  on  the  date 
of  the  revenue  sale  which  took  place  on  26th  June  1886  ;  that  the  sale  of 
the  property  had  been  published  in  the  Calcutta  Gazette,  but  that,  as 
prescribed  by  s.  5  of  Act  XI  of  1859,  fifteen  days'  notification  had  not  been 
given  before  the  latest  day  of  payment  of  the  arrears  of  Government 
revenue,  namely,  the  28th  March  1886;  and,  accordingly,  held  that  the 
[404]  Collector  had  no  power  to  sell  the  estate.  He  also  found  as  a 
fact  that  on  account  of  arrears  of  road-cess  the  estate  Khurd  Muradpore 
was  under  attachment  by  order  of  the  Collector  from  12th  March  to 
September  1886,  and  held  that,  by  cl.  2,  s.  17  of  Act  XI  of  1859,  the 
Collector  had  no  power  to  sell  the  estate  so  long  as  it  was  under  attach- 
ment. He  also  found  that  the  estate  was  worth  about  Rs.  50,000,  and 
that  the  plaintiffs  had  sustained  substantial  injury  by  the  sale.  He 
accounted  for  the  absence  of  bidders  from  the  sale  by  the  fact  that  the 
property  was  under  attachment  both  by  the  Civil  Court  and  by  the  Col- 
lector. 

The  Subordinate  Judge  held  that  the  plaintiffs  as  mortgagees  were 
competent  to  bring  the  suit,  and  that,  by  the  decree  of  the  10th  December 
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1886,  they  could  renew  their  lien  on  the  property  upon  the  revenue  sale 
being  set  aside.  He  also  held  that,  under  s.  8  of  Bengal  Act  VII  of  1868, 
a  sale  certificate  cured  only  defects  in  the  serving  and  posting  of  notices 
under  the  sale  laws,  but  nothing  further,  and  was  no  protection  to  the 
purchaser  when  the  sale  was  irregular  and  the  Collector  had  acted  without 
jurisdiction.  He  was  of  opinion  that  the  sale  was  bad  for  irregularities, 
and,  as  the  plaintiffs  had  sustained  substantial  injury  by  it,  the  sale 
should  be  set  aside.  He  also  held  that  the  plaintiffs'  mortgage  was  duly 
proved. 

Having  decided  the  above  issues  in  favour  of  the  plaintiffs,  the  Subor- 
dinate Judge  decreed  their  suit,  set  aside  the  revenue  sale  of  26th  June 
1886,  and  ordered  the  sale  of  the  mortgaged  property  under  the  decree  of 
10th  December  1886. 

The  defendant  Gobind  Lai  Roy  appealed  to  the  High  Court. 

The  Advocate-General  (Sir  G.  C.  Paul),  Mr.  Woodvoffe,  Babu  Svinath 
Das,  Babu  Opendvo  Nath  Mitter  and  Babu  Jogendro  Chunder  Chose,  for  the 
appellant. 

Mr.  Evans,  Baboo  Mohini  Mohun  Roy,  Baboo  Jogendvo  Nath  Bose  and 
Baboo  Mohini  Mohun  Chuckerbati,  for  the  plaintiffs-respondents. 

Mr.  Das,  Babu  Ashutosh  Dhur  and  Babu  Prosunno  Gopal  Roy,  for  the 
defendant-respondent  Ramjanam  Misser. 

Dr.  Rash  Behari  Ghose  and  Babu  Aukhil  Chunder  Sen,  for  the  defend- 
ant-respondent Mahomed  Zakaria. 

[405]  Baboo  Mohesh  Chunder  Chowdhury,  for  the  defendant-respon- 
dent Ram  Kissen  Khettry. 

The  arguments  are  sufficiently  stated  in  the  judgment. 

The  judgment  of  the  High  Court  (TOTTENHAM  and  GORDON,  JJ.)  was 
as  follows  : — 

JUDGMENT. 

This  was  a  suit  to  set  aside  a  sale  of  certain  property  for  arrears  of 
Government  revenue.  The  property  in  question  is  an  estate  known  as 
Mehal  Khurd  Muradpore,  and  it  was  sold  by  the  Collector  of  Rungpore 
on  the  26th  of  June  1886  for  Rs.  6,500. 

The  plaintiffs  are  the  executors  to  the  estate  of  the  late  Bhagirat  Das, 
the  son  of  Bhuban  Mohan  Das  deceased,  who  was  the  mortgagee  of  an 
eight-anna  share  of  the  property  sold  ;  and  the  principal  defendant  Raja 
Gobind  Lai  Roy  is  the  auction-purchaser.  The  defaulting  proprietors  of 
the  estate,  Ramjanam  Misser  and  Mahomed  Zakaria,  who  are  the  suc- 
cessors in  interest  of  the  original  mortgagors,  have  also  been  made  defend- 
ants, because  they  declined  to  join  with  the  plaintiffs  in  bringing  this 
suit.  There  are  also  other  defendants,  including  the  Secretary  of  State, 
who  however  did  not  appear,  and  may  therefore  be  left  out  of  considera- 
tion in  this  appeal. 

Sometime  after  the  institution  of  the  suil,  the  defendants  Ramjanam 
Misser  and  Mahomed  Zakaria  applied  to  the  Court  to  be  made  co-plaintiffs, 
but  the  Subordinate  Judge,  before  whom  the  case  was  pending,  refused 
their  application  on  the  ground  that  it  was  made  more  than  a  year  after 
the  date  on  which  the  sale  had  become  final  by  law,  and  therefore  it  was 
too  late. 

The  plaintiffs'  case  is  substantially  this:  In  1886  they  brought  a  suit 
against  the  original  mortgagors  and  other  persons  having  an  interest  in 
the  mortgaged  property  to  recover  the  money  due  under  the  mortgage 
by  sale  of  the  property  in  question.  Pending  the  decision  of  that 
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suit,  the  property  Khurd  Muradpore  was,  as  I  have  just  said,  sold  for 
arrears  of  revenue  on  the  26th  of  June  1886.  On  the  10th  December 
1886,  the  plaintiffs'  suit  was  decreed  against  the  original  mortgagors  ; 
but  the  mortgaged  property,  which  had  already  been  sold  by  the  Collector, 
was  exempted  from  liability  under  the  decree.  At  the  same  time  this 
further  order  was  made  in  the  decree  :  "  that  in  case  the  plaintiffs  shall 
succeed  to  have  the  auction-sale  of  Khurd  Muradpore  set  aside  [406] 
by  instituting  a  regular  suit  or  otherwise,  they  shall  be  able  to  revive 
their  claim  to  make  the  said  Khurd  Muradpore  liable  under  this  decree." 
The  plantiffs,  then,  being  unable  to  enforce  their  lien  in  consequence  of 
the  sale  of  the  mortgaged  property  for  arrears  of  revenue,  and  their  appeal 
to  the  Commissioner  against  that  sale  having  been  dismissed,  now  ask 
to  have  the  revenue  sale  set  aside  on  certain  grounds  set  out  in  the  plaint, 
and  for  a  declaration  that  the  property  in  question  is  liable  to  be  sold 
for  the  debt  due  to  them  under  their  mortgage.  They  further  pray 
that  if  the  sale  be  not  set  aside,  the  defendant  Gobind  Lai  Roy  may  be 
made  liable  in  damages  on  the  ground  that  he  is  the  chief  wrong-doer  in 
the  case,  because  his  agent,  by  saying  he  would  bid  up  to  fifty  or  sixty 
thousand  rupees,  dissuaded  intending  purchasers  in  attendance  from  offer- 
ing bids.  The  plaintiffs  say  that  the  sale  is  illegal  and  was  made  without 
jurisdiction  ;  because,  firstly,  no  notification  was  issued  by  the  Collector  as 
required  by  s.  5  of  Act  XI  of  1859,  and  secondly,  that  the  estate  at  the 
time  of  sale  was  under  attachment  for  arrears  of  road  cess  under  the  Cess 
Act,  and  that  it  was  sold  for  arrears  of  revenue  which  accrued  during 
such  attachment,  and  that  these  irregularities  caused  the  property,  which 
was  worth  about  sixty  thousand  rupees,  to  be  sold  for  the  small  sum  of 
six  thousand  and  five  hundred  rupees,  thereby  causing  them  substantial 
injury. 

The  defence  set  up  by  the  auction-purchaser  is  that  the  plaintiffs  as 
mortgagees  are  not  entitled  to  bring  this  suit  ;  that  they  cannot  enforce 
their  lien  against  the  mortgaged  property,  when  that  property  was  exempt- 
ed from  liability  for  the  mortgage-debt  in  the  previous  suit  No.  19  of 
1886  ;  that  the  sale  is  legally  valid  and  is  protected  by  his  sale-certificate  ; 
that  in  their  appeal  to  the  Commissioner,  the  plaintiffs  did  not  object  to  the 
irregularities  now  set  out  in  the  plaint,  and  therefore  they  cannot  now 
ask  to  have  the  sale  annulled  on  the  ground  of  those  irregularities  ;  and 
lastly,  that  the  property  was  sold  for  an  adequate  price. 

The  proprietors  defendants  Nos.  3  and  4  support  the  plaintiffs,  and 
say  that  the  sale  was  illegal  and  ought  to  be  set  aside. 

On  these  pleadings  the  Subordinate  Judge  framed  twelve  issues  ; 
and  having  decided  the  substantial  issues  in  favour  of  the  [407]  plaintiffs, 
he  has  decreed  their  suit,  that  is,  he  has  ordered  the  sale  to  be  set  aside, 
and  the  mortgaged  property  to  be  sold  under  the  plaintiffs'  mortgage-decree 
of  the  10th  of  December  1886. 

The  auction-purchaser  appeals.  But  before  considering  his  grounds 
of  appeal  it  will  be  convenient  here  to  say  that,  when  the  appeal  was 
first  called  on  for  hearing  before  this  Court  on  the  29th  of  July  last, 
Mr.  Evans,  on  behalf  of  the  plaintiffs-respondents,  represented  that  an 
arrangement  had  been  come  to  between  Mr.  Woodroffe,  counsel  for  the 
appellant,  and  himself,  that  the  plaintiffs-respondents  should  withdraw 
all  opposition  to  the  appeal,  and  consent  to  the  appeal  being  decreed  on 
certain  terms.  And  Mr.  Evans,  accordingly,  on  the  abovementioned 
date,  made  a  formal  application  to  the  Court  that  the  appeal  should  be 
decreed  in  accordance  with  the  terms  arranged  ;  and  this  application  was 

810 


VI1I.J 


GOBIND    LAL    ROY    V.    BIPRODAS    ROY 


17  Gal,  408 


also   that   of 
now   proceed 
learned    counsel 


the   learned 
to   consider 
for    the 


mortgagee,    and,    not    being  in 


recorded.  But  at  the  same  time  the  pro  forma  defendants-respondents, 
Ramjanam  Misser  and  Mahomed  Zakaria,  claimed  to  be  heard  in  opposi- 
tion to  the  appeal  and  in  support  of  the  judgment  and  decree  of  the  lower 
Court ;  and  the  Court  decided  that  it  would  hear  the  appeal  as  against  them 
on  a  future  date,  to  which  the  appeal  was  then  adjourned.  Subsequently,  on 
the  appeal  being  called  on  on  the  12th  of  August,  Mr.  Evans  informed  the 
Court  that  the  appellant  had  repudiated  the  aforesaid  agreement,  but  as 
his  clients  considered  it  to  be  binding  and  conclusive,  he  would  not  appear 
and  oppose  the  appeal,  and,  on  the  following  day,  Mr.  Evans  filed  an 
affidavit  setting  out  the  circumstances  of  the  arrangement  and  the  view 
his  clients  took  of  it.  On  a  subsequent  day,  in  answer  to  a  Rule  issued  on 
the  appellant,  his  counsel,  Mr.  Woodroffe,  filed  certain «correspondence, 
and  at  the  same  time  certain  letters  were  put  in  by  the  pleader  for  the 
appellant ;  and  all  these  papers  have  been,  at  Mr.  Evans  request,  placed 
on  the  record. 

With  these  observations,  which  we  have  thought  it  necessary  to 
make  in  order  to  explain  why  the  plaintiffs'  counsel  did  not  appear  to 
oppose  the  appeal,  and  as  showing  that  his  and  their  conduct  in  that 
matter  was  both  proper  and  honourable,  as 
counsel,  Mr.  Woodroffe,  for  the  appellant,  we 
the  various  points  argued  before  us  by  the 
appellant. 

[408]  The  points  are  these  : — 

(1)  The   plaintiffs   as   executors   of   a 

possession  of  the  property  sold,  are  not  entitled  to  bring  this  suit. 

(2)  The  plaintiffs'  suit    No.    19   of    1886,    for    a   declaration    of    their 
right  to  sell  the  mortgaged  property,  having  been  practically  dismissed  by 
the  exemption  of   the    mortgaged    property    from    sale,   a   second    suit   to 
enforce  their  lien  will  not  lie. 

(3)  That  s.  5  of  Act  XI  of  1859  does  not    apply    to    the    present    case, 
because    the    property   sold  was  not  under  attachment  at  the  time  of  sale  ; 
and  that  even  if  there  was  any  irregularity    in    not   publishing   the    notifi- 
cation   required    by   that   section,    that   irregularity  was  cured  by  the  pro- 
visions of  s.  8  of  Bengal  Act  VII  of  1868. 

(4)  That  the  provisions  of  s.   17   of  Act   XI    do   not   apply,   because 
the   property  was  in  fact  not  under  attachment  by  the  Revenue  authorities 
when  the  arrears  accrued. 

(5)  The  grounds  on  which  it    is  now  sought    to    set    aside    the    sale 
were    not   declared    and    specified  in  the  appeal  to  the  Commissioner,  and, 
therefore,  under  s.  33  of  Act  XI,  the  suit  will  not  lie. 

(6)  There  is  no  proof  that    the    plaintiffs    have   sustained   substantial 
injury    by    reason   of  the  irregularities  complained  of,  and  therefore,  under 
s.  33  the  sale  cannot  be  annulled. 

We  will  consider  these  objections  in  the  order  in  which  they  are 
stated : — 

(1)  As  regards  the  first  objection,  we  think  that  the  Subordinate 
Judge  is  right  in  the  view  he  took  that  a  mortgagee  can  maintain  a  suit  like 
the  present.  Sections  33,  34,  and  35  of  Act  XI  of  1859  are  relied  on  as  show- 
ing  that  only  a  person  who  is  proprietor  can  bring  a  suit  under  the  Act  to 
set  aside  a  sale.  But  we  do  not  think  that  there  is  anything  in  these 
sections  that  warrants  the  inference  that  a  right  to  sue  is  limited  to 
proprietors  only.  Clearly  the  plaintiffs  have  an  interest  in  the  property 
in  suit,  inasmuch  as  that  property  is  their  security  for  the  debt  of 
the  mortgagors,  and  if,  as  they  allege,  they  have  been  deprived  of 
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1889  this  security  by  the  illegal  sale  of  the  property  by  the  Collector,  we 
SEP.  2.  see  no  reason  why,  in  the  absence  of  [409]  any  express  provision 
of  law  to  the  contrary,  they  should  not  be  entitled  to  ask  the  Court 
to  grant  them  relief  by  declaring  that  the  sale  is  illegal  and  inopera- 
LATI  tjve  as  agajnst  them.  We  are  not  aware  of  any  authority  in  which  this 
CIVIL.  particular  point  has  been  expressly  decided.  But  there  is  a  judgment  of 
17^3~398  *^e  Privv  Council  [Watson  v.  Sreemunt  Lai  Khan  (1)]  under  the  old  sale- 
law,  Regulation  XI  of  1822,  in  which  it  was  laid  down  that  the  right  to 
impeach  the  sale  of  land  for  arrears  of  Government  revenue  extended  not 
only  to  the  defaulting  proprietors,  but  also  to  derivative  holders  under 
them,  that  is,  in  the  particular  case  before  their  Lordships,  to  permanent 
leaseholders  or  istamrardars.  And  this  too  was  the  view  of  the  Privy 
Council,  although  s.  23  of  Regulation  XI  empowered  proprietors  only  to 
contest  the  validity  of  such  a  sale.  This  we  think  is  a  clear  authority  in 
favour  of  the  view  that  persons  other  than  proprietors,  who  had  an 
interest  in  property  antecedent  to  its  sale,  could  under  that  Regulation 
maintain  a  suit  to  impeach  the  validity  of  the  sale  :  and  a  fortiori  will 
such  a  suit  lie  under  the  present  sale-law,  in  which  the  language  used  (see 
s.  53  of  Act  XI  of  1859)  is  of  a  more  general  nature.  We  are  accordingly 
of  opinion  that  this  suit  will  lie ;  and  we  decide  this  point  against  the 
appellant. 

(2)  The  second  objection  is   that    the    plaintiffs'   suit    No.    19   of    1886 
for   enforcing   their   lien    against   the    property   having    been    practically 
dismissed,  a  second  suit  for  the  same  relief  cannot  be   maintained  :   and   in 
support   of   this   contention   certain   cases    are    relied    upon,    viz.,    Watson 
&  Co.  v.  The  Collector  oj  Zillah  Rajshahye  (2)  and  Sukh  Lall   v.    Bhikhi   (3). 
But   we   do    not   think    that   these   cases   are  on  all  fours  with  the  present 
case.     In  the  first  place,  the  present   appellant    was    not   a    party    to   suit 
No.    19   of   1886,   and   therefore   there   can  be  no  question  of  res  judicata 
as  between  him   and    the    plaintiffs.     Further,    if   the   sale    be   set   aside, 
the    appellant    will    cease    to    have    any   right   to  the  property,  and  will 
therefore  not  be  affected  by  a    declaration    of    the    plaintiffs'    lien    on    it. 
Again,     the     defaulting-proprietors     raise     no     objection     [410]     to    the 
form  of  the  plaintiffs'  suit.     On  the   contrary,   they   support   the   plaintiffs 
and    wish    the   sale   to    be   set  aside  ;  so  that,  having  regard  to  this  fact  as 
well  as  to  the  state  of  things  existing  when  the  decree  of  the    10th    Decem- 
ber   1886   was   passed,    which  absolutely  precluded  the  Subordinate  Judge 
from  directing  the   mortgaged    property   to    be    sold,    we   think    that    this 
objection  ought  not  to  prevail. 

(3)  The  third  objection  is  that,  as   admittedly   the    property    was    not 
under   attachment   by   order   of   any  judicial  authority  at  the  time  of  sale, 
s.  5  of  Act  XI  does  not  apply.     We  think,  however,  that   there    is    nothing 
in   that   section    which   indicates  that  the  property  sold  for  arrears  should 
be  under  attachment  at  the  time  of  sale.     The  object    of    the    notification 
prescribed    by   s.   5,   as   pointed    out  in  a  decision  of  the  Privy  Council  in 
Bunwari  Lai  Sahu  v.    Mohabir  Pershad  Singh  (4),  is  to  give   timely   inform- 
ation  to   an   attaching-creditor   that   the    property  is    in    arrears,  so  as  to 
enable  him  to  step    in    and    pay    the    revenue    before    the    latest    date 
of    payment,    and    so    to    save    the    property    from    forfeiture  and  sale. 
If,  therefore,  a  property  is    in    arrears,    and    is    also    under    attachment 
by    order    of    any    judicial  authority,  it  seems  to  us  that,  having  regard  to 

(1)  5  M.I.A.  447.  (2)  13  M.I.A.  160=3  B.L.R.P.C.  48  =  12  W.R.P.C.  43. 

.       (3)  11  A.  187.  (4)  12  B.L.R.  297=1  I. A.  89  (104). 
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the  provisions  of  s.  5,  the  Collector  could  not  legally  sell  it  without  first 
publishing  a  notification  of  the  arrears  not  less  than  fifteen  clear  days 
prior  to  the  latest  date  of  payment ;  and  in  this  view,  it  is  immaterial 
whether  the  attachment  was  or  was  not  subsisting  at  the  time  of  sale. 

The  question  then  for  decision  in  connection  with  this  objection  is 
whether  the  facts  proved  in  the  present  case  bring  it  within  the  purview 
of  s.  5.  Now  the  facts  are  these :  One  Sham  Chunder  Roy  obtained 
a  decree  against  the  proprietor  Ramjanam  Misser,  and,  in  execu- 
tion of  that  decree,  Ramjanam's  interests  in  the  Mehal  Khurd  Murad- 
pore  were  attached  by  an  order  of  the  Munsif,  dated  the  12th  of 
September  1885,  and  the  mahal  remained  under  attachment  until  the 
13th  of  March  1886,  when  the  decree-holder  having  neglected  to  deposit 
the  Court-fee  required  for  the  publication  of  the  sale  proclamation, 
the  execution  case  was  dismissed.  On  the  22nd  of  March  1886  [411] 
the  order  of  dismissal  was  set  aside,  and  the  execution  case  was 
restored  to  its  number,  and  the  attachment  which  was  thus  revived  con- 
tinued to  subsist  up  to  the  18th  May  1886,  when  the  decree  having  been 
fully  satisfied  the  case  was  finally  disposed  of.  It  is  clear  from  these 
facts  that  the  property  was  under  attachment  by  order  of  the  Munsif 
for  the  whole  of  the  period  during  which  the  arrears  of  revenue  accrued, 
including  the  arrear  of  Falgoon  1292  which  fell  due  on  the  1st  Cheyt  1292 
(13th  March  1886),  for  the  realization  of  which  it  was  liable  to  be  sold  ; 
and  therefore  the  Collector  ought  to  have  published  the  notification 
required  by  s.  5  at  the  latest  on  13th  of  March,  that  is,  fifteen  clear  days 
before  the  latest  date  of  payment,  namely,  the  29th  of  March  (the  28th 
being  a  Sunday).  Admittedly  no  such  notification  was  punished  ;  and, 
therefore,  having  regard  to  the  prohibitive  language  of  s.  5,  we  think  that 
the  Collector  acted  illegally  in  selling  the  property. 

Then,  as  to  this  irregularity  (supposing  it  to  be  a  mere  irregularity  and 
not  an  illegality)  being  cured  by  the  certificate  granted  to  the  auction-pur- 
chaser under  s.  8,  Bengal  Act  VII  of  1868,  we  are  of  opinion  that  this  sec- 
tion does  not  apply  to  a  case  in  which  no  notification  under  s.  5  was  pub- 
lished at  all  ;  and  this  point  too  was  not  pressed  before  us. 

(*)  Paragraph  1  of  s.  17  of  Act  XI  of  1859  [as  amended  by  s.  2, 
Bengal  Act  III  of  1881]  runs  thus  :"  No  estate  held  under  attachment 
by  the  revenue  authorities  otherwise  than  by  order  of  a  judicial  authority 
shall  be  liable  to  sale  for  arrears  accruing  whilst  it  was  so  held  under 
attachment."  Now,  it  is  clearly  established  that  there  being  arrears  of 
road-cess  due  in  respect  of  Mehal  Khurd  Muradpore,  the  Collector  took 
proceedings  under  s.  99  of  the  Cess  Act  (Bengal  Act  IX  of  1880)  by  issuing 
a  notification  in  the  form  in  Sch.  F  annexed  to  the  Act.  That  notifi- 
cation is  in  substance  an  order  prohibiting  ryots  and  other  persons  in 
possession  of  the  mehal  from  paying  rent  to  anybody  else  except  to  the 
Collector  or  the  Cess  Collector,  until  the  further  orders  of  the  Collector  ; 
and  it  was  published  on  the  spot  on  the  12th  of  March  1886,  and  continued 
in  force  up  to  the  25th  of  September  of  the  same  year.  But  with  reference 
to  these  proceedings,  it  is  contended  that  this  prohibitory  order  is  not  an 
attachment  within  the  true  meaning  of  the  term  ;  and  that  even  if  it  be, 
[412]  then  the  attachment  was  not  valid,  because  the  Collector  did  not 
record  his  opinion  as  required  by  s.  99  of  the  Cess  Act.  We  think,  how- 
ever, that  a  prohibitory  order  of  this  kind,  is  in  effect  a  mode  of  attachment ; 
and  we  also  think  that  the  evidence  shows  that  both  the  Collector  and  the 
Deputy  Collector  who  had  been  vested  with  the  powers  of  a  Collector 
under  s.  99  (see  letter  of  the  Commissioner,  dated  November  14th,  1882, 
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at  p.  38  of  the  paper-book)  substantially  recorded  their  opinions  that 
proceedings  should  be  taken  under  that  section.  There  was  thus  a  valid 
attachment  of  this  particular  property  for  arrears  of  road-cess  by  the 
Revenue  authorities  on  the  12th  of  March  1886 :  and  on  the  13th  March 
1886  (1st  Cheyt  1292),  as  we  have^already  observed,  the  revenue  of  the 
preceding  month  of  Falgoon  fell  due,  and  became  an  arrear  of  revenue 
under  s.  2  of  Act  XI ;  and,  therefore,  this  arrear  accrued  while  the  pro- 
perty was  so  held  under  attachment.  Consequently,  the  Collector  was 
positively  prohibited  from  selling  the  property. 

(5  and  6)  The  substantial  question  involved  in  the  fifth  and  sixth 
objections  taken  by  the  learned  Advocate-General  is  whether  s.  33  of  Act 
XI  is  applicable  to  the  present  case.  We  think  that  this  question  is  not 
altogether  free  from  difficulty.  If  s.  33  does  apply,  then  it  appears  to  us 
clear  that  the  suit  must  fail  because  the  grounds  now  taken  under  ss.  5 
and  17  of  Act  XI  were  not  declared  and  specified,  as  s.  33  requires, 
in  the  appeal  preferred  to  the  Commissioner,  the  main  ground  taken  in 
that  appeal  being  one  of  hardship  on  the  ground  of  lowness  of  price. 
Further,  although  it  appears  that  the  property,  which  was  worth  about 
fifty  thousand  rupees,  was  sold  for  the  inadequate  sum  of  rupees  six 
thousand  five  hundred,  thus  we  think,  causing  substantial  injury  to  the 
plaintiffs  who  had  a  charge  on  the  surplus  sale-proceeds,  it  is  urged  that 
there  is  no  proof  that  this  small  ness  of  price  flowed  directly  from  the 
irregularities  (if  there  be  any),  and  therefore  it  cannot  be  said  that  the 
plaintiffs  sustained  substantial  injury  by  reason  of  such  irregularities. 
It  is  quite  true  that  there  is  no  evidence  worthy  of  the  name  to  show 
that  the  inadequacy  of  price  was  caused  by  the  so-called  irregularities. 
But  then  it  is  argued  for  the  respondents  that  if  s.  33  does  apply, 
we  are  at  liberty,  in  the  absence  of  evidence,  to  [413]  infer  that 
the  irregularities  deterred  bidders,  and  so  were  the  cause  of  the  property 
being  sold  at  so  low  a  price  :  and  in  support  of  this  argument,  Mr.  Justice 
Ainslie's  judgment  in  the  case  of  Mohabee  Pershad  Singh  v.  The  Collector 
of  Tirhoot  (1)  is  relied  upon.  We  think,  however,  after  giving  all  these 
arguments  our  best  consideration,  that  we  need  not  express  any  decided 
opinion  on  this  later  point,  because  it  seems  to  us  that  we  are  bound  by 
the  judgment  of  a  Full  Bench  of  this  Court  in  a  somewhat  similar  case, 
Lala  Mobaruk  Lai  v.  The  Secretary  of  State  for  India  in  Council  (2)  ;  and 
that,  in  accordance  with  that  judgment,  we  are  compelled  to  hold  that 
s.  33  of  Act  XI  is  not  applicable  to  the  present  case,  whatever  be  our  own 
opinion  on  that  point.  In  the  case  referred  to  the  Full  Bench  the  provi- 
sions of  s.  6  of  Act  XI  had  not  been  complied  with,  because  the  date  notified 
for  the  sale  was  less  than  thirty  days  from  the  affixing  of  the  notice,  and  it 
was  held  that  this  was  not  a  mere  irregularity  or  one  of  those  errors  of  pro- 
cedure which  are  intended  to  be  cured  by  the  purchaser  having  obtained  his 
certificate,  but  that  the  sale  by  the  Collector  was  absolutely  illegal  and 
void,  as  not  being  a  sale  which  the  Collector  had  power  to  hold  under 
the  Act  ;  and  for  these  reasons  it  was  also  held  that  the  sale  was  not  a 
sale  within  the  meaning  of  the  term  as  used  in  s.  33  so  as  to  render  it 
necessary  for  the  plaintiff  to  prove  that  he  had  sustained  substantial 
injury.  We  think  that  the  principle  laid  down  by  the  Full  Bench  is  appli- 
cable to  the  present  case  ;  and  that  if  a  sale  is  illegal  and  made  without 
jurisdiction,  because  the  date  notifying  the  sale  was  less  than  thirty  days 
from  the  affixing  of  the  notice,  and  so  contrary  to  the  provisions  of  s.  6  ; 
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GUJRAJ  SAHAI  (Plaintiff)  v.  SECRETARY  OF  STATE  FOR  INDIA 
IN  COUNCIL  AND  ANOTHER  (Defendants).*    [2nd  August,  1889.] 

Public  Demands  Recovery  Act  (Bengal  Act  VI I  of  1880).  ss.  21.  22— Sale  in  execu- 
tion of  a  certificate  under  that  Act — Procedure — Satisfied  certificate — Act  XI 
0/1859. 

The  procedure  laid  down  by  Bengal  Act  VII  of  1880  must  be  strictly  followed  ; 
and  it  is,  therefore,  absolutely  incumbent  on  the  Courts,  when  considering  the 
validity  of  sales  under  that  Act,  to  rigidly  require  an  exact  compliance  with  the 
formalities  prescribed  therein  by  the  Legislature. 

Where  a  certificate  is  issued  in  respect  of  a  demand  under  the  Act,  upon 
payment  of  such  demand  it  becomes  the  duty  of  the  Collector,  under  s.  22.  to 
enter  satisfaction  upon  the  certificate,  and  also  in  the  register  kept  under  s.  21. 

A  sale  in  execution  of  a  satisfied  certificate,  or  of  a  certificate  not  duly  made 
under  the  Act,  is  absolutely  void. 

Abdul  Hye  v.  Nawab  Raj  (1)  and  Lala  Mobaruk  Lai  v.  The  Secretary  of 
State  for  India  (2)  followed;  Mohan  Ram  J ha  v.  Babu  Shib  Dutt  Singh  (3) 
referred  to. 

Setnble  : — Demands  in  respect  of  cess  under  Bengal  Act  VII  of  1880  are  not 
on  the  same  footing  as  revenue  demands  to  which  Act  XI  of  1859  applies,  and 
therefore,  the  procedure  prescribed  by  the  Act  XI  of  1859  for  the  recovery  of  the 
latter  is  not  applicable  to  the  recovery  of  the  former. 

[F.,  5  C.L.J.  687(691)  ;  R.,  37  C.  107  (120)  =  11  C.L.J.  254  (264)  =  13  C.W.N.  710= 
1  Ind.  Cas.  871  (877)  ;  14  C.L.J.  83  (89)  =  10  Ind.  Cas.  532  (536)  ;  Cons.,  23  C. 
641.] 

SUIT  for  declaration  of  right  and  confirmation  of  possession. 

In  execution  of  a  certificate,  purporting  to  be  issued  under  Bengal 
Act  VII  of  1880  and  dated  the  13th  January  1886,  the  entire  estate  of 
Ghouspore  Chuck  Mujahed,  consisting  of  three  villages,  was  sold  by 
auction  on  the  15th  April  1886,  and  purchased  by  [415]  Abdool  Hai, 
3rd  party  defendant,  for  Rs.  560.  The  estate  originally  belonged  to  Bibi 

*  Appeal  from  Original  Decree  No.  138  of  1888,  against  the  decree  of  A.  C.  Brett, 
Esq.,  Judge  of  Tirhut,  dated  the  10th  of  May  1888. 

(1)  B.L.R,  Sup.  Vol,  911,  (2)  11  C.  200.  (3)  8  B.L  R,  235. 
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a  fortiori  is  a  sale   illegal  and    made  without   jurisdiction,  when,   as  in  the        1889 
present  case,  such   a  sale  is  positively    prohibited  by  the  provisions  of  ss.  5       SEP.  2. 

and    17  of   the  Act.     And  even  if  it  be  conceded  that  the  omission  to  issue         

a  notification  under  s.  5  was  a  mere  irregularity  (which  we  are  not  prepared 
to  say  it  was),   it  is  impossible  to  say  that  a  sale  made  under  circumstances      rLATE 
positively   prohibited    by  s.    17  is  anything   short  of  an  absolute  illegality.      ^1VIL> 
In  this  view  and  in  accordance   with  the  Full  Bench  ruling,  we  must  hold     17  c  393 
that  the  sale  in  the  present  case  was  null  and  void. 

[414]  The  plaintiffs  no  doubt  ask  to  have  the  sale  annulled,  using 
the  words  of  s.  33  :  but  in  the  view  we  take  they  might  just  as  well  have 
asked  for  a  declaration  that  the  sale  was  void  and  inoperative  as  against 
them.  This,  however,  is  a  mere  matter  of  form,  and  therefore  not  material 
to  the  present  case.  The  result  arrived  at  in  either  case  would  be  the  same. 
The  appeal  therefore  fails  on  all  points,  and  is  accordingly  dismissed  with 
costs  payable  to  the  respondents  who  contested  the  appeal. 

c.  D.  P.  Appeal  dismissed. 
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Amina,  Bibi  Nesar  Fatima,  and  Munzurul  Fatima.  The  plaintiff  Gujraj 
Sahai,  who  was  a  person  of  wealth  in  the  enjoyment  of  an  income  of 
about  Rs.  1,50,000  a  year  from  zemindaries  and  indigo  factories,  pur- 
chased the  estate  in  1882  under  a  deed  of  sale  from  the  Land  Mortgage 
Bank  of  India,  and  in  1884  had  his  name  registered  under  the  Land 
Registration  Act,  1876. 

The  certificate  of  the  13th  January  1886  was  issued  in  respect  of 
road-cess  on  account  of  this  estate  falling  due  in  1885.  It  was  not 
addressed  to  the  plaintiff  but  to  the  original  owners,  and  did  not  bear  the 
signature  of  the  Collector.  There  was  also  a  note  on  the  certificate  in 
these  words  : — 

"  Seen  to-day.     No  signature  at  foot.     Pasted  as  at  present. 

The  2Qth  August  1886.  (Sd.)  D.  NORTON.  " 

The  certificate  (Exhibit  4)  was  as  follows  : — 

Certificate  of  demand  of  Government,  which  was  annexed  to  the  record  in  the 
Court  of  the  Collector  of  the  District.— Vide  ss.  7  and  9  of  Bengal  Act  VII  of 
1880. 
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Amount     of    Government 

j 

Amount  of 
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*J 

Government 

certificate      is     granted, 
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Name  of 

Address  of 
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and    the    name     of    the 
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defaulter. 
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which  this 

Government  Officer    or 
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certificate  is 

member  or  person  who  is 

.S 

granted. 

to  give  the  detail  of  the 

s 

mehal. 

3 

Rs.  As  P. 

65 

Bibi  Amina  and 

Inhabitant     of 

Mai     ...  38     2    0 

Bibi       Nesar 

Mouza  Baghi 

On   account  of  arrears  of 

Fatima      and 

M  a  n  i  a  r  , 

Interest     1  15     0        cess  due  on   account  of 

Munzurul 

Chuckla 

Mouza  Ghouspore, 

Fatima    with- 

Garjoul. 

Commis- 

Chuckla    Garjoul,    Per- 

in  the  proper- 

Pergu n  n  a  h 

sion  ...     3     3     6 

gunnah    Bisara,  original 

ty    purchased 

Bisara. 



with   dependency.     Cess 

by  Babu  Guj- 

Total  ...  43     4     6 

No.    3887.     Towzi     No. 

raj  Sahai. 

9656. 

I    do  hereby  certify   that  the   amount   mentioned   above  is  due  to  the  Secretary  of 
State  in  Council,   or   Manager  of  the  Mehal,   or  as   the  case  may  be,    from  the  person 
named  above.     This  day  the  13th  January  1886. 
SHAFI  AHMED. 

Mohurir. 

The  18th  January  1886.  Collector. 

(Illegible). 
(Illegible). 

[416]  On   the  21st  January    1886   a  notice  (Exhibit  A),  also  purport- 
ing  to  be  under    Bengal    Act    VII  of    1880,    but    neither  addressed  to  the 
plaintiff   nor   signed    by    the   Collector,    was   drawn  up  in  the   following 
form : — 

Notice  under  s.  10  of  Bengal  Act  VII  of  1880. 
THE  GOVERNMENT  ...  ...  Decree-holder. 

v. 

fin  connection  with   the  property,] 
BIBI      AMINA.       BIBI  |  purchased       by       BABU     GUJRAJ  | 

NESAR  FATIMA  AND-{  SAHAI,       inhabitant      of      Mouza  }-...     Debtor. 
MUNZURUL  FATIMA.   |  Baghi   Maniar,    Chuckla    Garjoul.  | 
I.  Pergunnah  Bisara.  j 
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You   are  hereby   informed  that  a  Road   Cess  Certificate  (or  Rs.  43-4-6.  which  you          1889 
are  to  pay  under  the  provisions  of   Bengal  Acl  VII   of  1880,  is   written  out.     That   cer-        AUG.  2. 
tificate  is  annexed  to  the  file  of    this  Court.     If  you  deny  your    liability  for  the  amount, 
you  must  show  cause  within  thirty  days  why  such  a  certificate  should  not  be    enforced.        APPEL- 
If   you  do    not  show  any   sufficient  cause  within  thirty  days,  then  the  certificate  will  be         LATE 
executed    like  a  decree   of  the  Civil   Court    for  the    amount  in   question.     But  this   will 
not   be  done   if  you    deposit  the  amount  in    this  Court.     As  long   as  this  amount  is  not 
paid,  you  are  hereby  interdicted  from  conveying  your  immoveable  property  or  any  part 
thereof  by  sale,  gift,  mortgage  or  otherwise.     A  copy  of  the  above   certificate  is   hereto 
annexed. 

This  day  the  2\st  January  1886.  Collector. 

On   account   of    Mouza  Ghouspore,    Chuck   Mujahed,    original    with  dependency, 
Chuckla  Garjoul,  Pergunnah  Risara,  Touzi  No.  9656,  Cess  No,  3887. 
Tulbana-fee  12  annas. 

HURRIHUR  PERSHAD, 

Mohurrir. 
E.  STEWART, 
Depy.  Collector. 

On  this  notice  there  was  an  endorsement,  dated  26th  January,  to  the 
effect  that  the  plaintiff  had  become  acquainted  with  the  order  and  would 
carry  it  out,  and  had  paid  the  peon  12  annas  process  fee.  This  was 
signed  "Babu  Gujraj  Sahai,  by  the  pen  of  Ramruchhia  Lai,  servant  and 
putwari  of  Babu  Gujraj  Sahai  aforesaid." 

On  the  5th  February  1887,  the  plaintiff  instituted  this  suit  against 
the  Secretary  of  State  for  India  in  Council  (1st  party),  Makbul  Hossein 
(2nd  party)  as  the  real  purchaser,  and  Abdul  Hye  (3rd  party)  as  the 
benamidar  of  Makbul  Hossein. 

[417]  The  plaintiff's  case  was  that,  on    the   date  of  the    auction-sale, 
he  had  paid  up  all  demands  in  respect  of  road-cess  and    public     works-cess 
due  from  him  to    the    Government    Tehsildar    Laldhari   Singh,    who    had 
granted  him  a  receipt  for  the  same  on    the    28th   January    1886;    that    the 
certificate  of  the  13th  January  1886  was  not  in  due   form  under    the    Act ; 
that  no  notice  under  s.  10  of  the  Act  had  been  served  upon    him,    and    that 
the  person  to  whom  the  notice  was  alleged  to  have    been  delivered  had    no 
authority  to  accept  service  on  his  behalf :    that  the  processes    under    which 
the  sale  wa's  stated  to  have  taken  place    were  invalid    and    were    not    duly 
issued  and  executed.     The  plaintiff  submitted  that,    upon    payment    of   all 
demands  due  by  him,  the  certificate   of    the    13th   January   18S6    ought  to 
have  been  cancelled.     He  charged    that    the    proceedings    were    taken    in 
collusion  with  Makbul    Hussein    (2nd  party  defendant),   who    was   one   of 
the  original  proprietors  of  the  estate.     The  plaintiff  alleged  that  he  came  to 
know  of  the  certificate  and  the  proceedings  taken  under  it  for  the  first  time 
on  the  16th  August  1886,  the    date  on    which    possession    had    been   given 
by  the  Court ;  and  that  he  thereupon  filed    two  petitions,  dated    19th    and 
25th  August  1886,  respectively,  praying    for  a  cancelment  of  the  certificate 
and  the  setting  aside  of  the  sale,  but  that    his    petitions    were    rejected   on 
the  25th  September.     That,  thereupon,  on  13th  December,    he  appealed  to 
the  Commissioner  of  Patna,  but  having  faint    hopes    of   obtaining    redress 
by  that  means  he  had  filed  his  suit.     He  stated    that,    although    his   actual 
possession  had  not  been  disturbed,  symbolical  possession    had    been    taken 
by    the    purchaser,    and    that   the    security    of    his    title  had  been  thereby 
affected. 

The  plaintiff  prayed  for  a  declaration  that  the  certificate  of  the  13th 
January  1886  was  of  no  effect,  and  that  the  sale  in  execution  thereof  was 
void  as  the  money  due  for  road-cess  and  public  work-cess  had  been  paid 
up  ;  for  confirmation  of  his  right  and  possession  in  the  estate  ;  and  for  an 
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the  certificated  officer, 
(c)  it  does  not  correctly 
the  plaintiff  is  not  the 


order   that   the  defendants,    2nd  and    3rd    parties,   had   acquired    no  right 
therein. 

The  Secretary  of  State  was  made  1st  party  defendant ;  and  although 
two  months'  time  was  obtained  to  file  a  written  statement  on  his  behalf, 
no  written  statement  was  filed,  nor  did  he  appear  in  the  Court  below.  The 
case  was  contested  by  the  Secretary  [418]  °f  State  ind  by  defendant  3rd 
party,  who  was  admitted  at  the  hearing  to  be  the  purchaser.  Their 
principal  defence  was  that  the  conditions  of  law  had  been  complied  with, 
and  that  the  sale  and  purchase  had  therefore  been  legally  carried  out  and 
could  not  be  interfered  with. 

The  Judge  found  that  the  notice  under  s.  10  of  Bengal  Act  VII  of 
1880  had  been  duly  served  upon  the  plaintiff,  and  that  he  was  not  ignorant 
of  it  as  alleged  by  him  ;  that  the  plaintiff  had  failed  to  prove  that  he 
had  paid  the  arrears  for  which  his  property  was  sold  before  the  sale  was 
effected  ;  and  that  there  was  no  informality  in  the  sale-proclamation,  nor 
was  the  sale  brought  about  by  fraud. 

As  regards  the  6th  issue,  which  was  in  these  words :  "  Was  the 
certificate  of  the  13th  January  1886  informal  ?  If  so,  what  is  the  effect  ?  " 
the  Judge  observed  : 

"  The  only  informality  alleged  in  the  plaint  is  that  '  the  certificate  was 
not  formally  drawn  up.'  It  is  in  the  list  of  documentary  evidence  that 
\ve  find  special  mention  of  informalities.  There  it  is  said  that  the  certi- 
ficate is  informal,  because  («)  it  is  not  signed  by 
(b)  it  does  not  specify  the  name  of  the  creditor, 
describe  the  debtor  :  according  to  the  description 
debtor. 

As  to  (a),  it  is  undoubtedly  the  case  that,  under  the  law,  a  certificate 
is  to  be  under  the  hand  of  the  Collector ;  but  here  the  place  for  his 
signature  has  disappeared  bodily  ;  and  as  it  is  undoubtedly  issued  from 
his  office,  the  presumption  is  that  it  was  signed.  As  to  (b),  it  is  true 
that  the  word  '  Muzaffarpur  '  is  not  filled  in  after  the  words  '  district  of  '  ; 
but  this  does  not  rise  beyond  the  dimensions  of  a  clerical  error.  As  to 
(c),  the  names  of  some  ladies  are  mentioned  as  the  debtors, ;  but  it  is 
admitted  that  these  are  the  original  proprietors  from  whom  (through  the 
Land  Mortgage  Bank,  it  is  said)  plaintiff  derives  his  title.  It  is  merely 
owing  to  oversight  and  general  slovenliness  that  the  alteration  of  names 
has  not  been  made  ;  that  plaintiff  cannot  complain  is  shown  by  the  facts 
that  the  names  of  the  ladies  occur  in  his  own  exhibits  (Exhibits  1,  etc.). 
And  his  own  name  appears  throughout  as  purchaser  (Khariddar).  I 
hold  that  there  has  been  no  informality,  at  all  events  any  such  as  would 
amount  to  material  irregularity.  I  therefore  decide  issue  6th  against 
the  plaintiff." 

In  a  previous  portion  of  his  judgment,  the  Judge  made  the  following 
observations  regarding  the  certificate  itself  : — 

"  I  have  caused  the  original  to  be  placed  on  the  record,  as  no  copy  could 
give  any  idea  of  its  tattered  appearance.  Indeed,  now  that  I  have  patched 
it  up,  it  is  very  different  from  the  rag  that  was  first  presented  to  me.  It  is 
[419]  drawn  up  in  the  usual  slovenly  manner  ;  but  it  is  in  accordance  with 
the  form  given  in  Form  2,  Sch.  II,  attached  to  the  Act.  ...  It 
is  impossible  to  say  now  whether  it  was  signed,  as  the  place  for  the 
signature  has  bodily  disappeared,  but  it  apparently  bore  no  signature  on 
the  20th  August  1886,  as  I  find  a  note  on  it  in  these  words  :  "Seen  to-day. 
No  signature  at  foot.  Pasted  as  at  present.  (Signed)  D.  Norton,  20th 
August  1886,"  Mr.  Norton  was  a  Joint-Magistrate  here,  The  note  does 
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not  indicate  whether  the  place  for  the  signature  had  disappeared  ;  but  not        1889 

improbably  the  allusion  to  pasting  connotes  this."  AUG.  2. 

The  Judge  dismissed   the  suit,  and   the  plaintiff  appealed  to  the  High  APPEL- 
Court.  LATE 

Mr.  M.  P.  Gasper  (instructed  by  Messrs.  Wat  kins  &>Farr),  Baboo  Nallit  CIVIL. 
Mohun  Mullick,  and  Baboo  Promoth  Nath  Sen,  for  the  appellant. 

17  C    414 

Mr.  C.  Gregory  and  Baboo  Saligram  Singh,  for  the  respondent,  Abdul 
Hai. 

The  Secretary  of  State,  although  made  a  respondent,  was  not  repre- 
sented. 

The  judgment  of  the  High  Court  (PiooT  and  RAMPINI,  JJ.)  was  as 
follows : — 

JUDGMENT. 

This  suit  is  instituted  for  a  declaration  of  right  and  confirmation  of 
possession  of  an  estate,  consisting  of  three  mouzas  in  the  district  of 
Mozufferpore.  The  plaintiff  says  that  the  estate  was  sold  at  an  auction- 
sale  held  on  the  15th  April  1886  in  execution  of  a  certificate,  purporting 
to  be  issued  under  Bengal  Act  VII  of  1880  and  dated  the  13th  January 
1886,  and  that  the  defendant  became  purchaser  of  the  estate  at  this  sale 
for  the  price  of  Rs.  560.  The  estate  is  alleged  by  the  plaintiff  to  be  of  the 
value  of  Rs.  40,000. 

The  certificate  was  issued  in  respect  of  road -cess  stated  to  be  due  to 
the  amount  of  Rs.  43-4-6. 

Substantially  the  plaintiff's  case,  in  the  plaint,  is  that  at  the  time  of 
the  auction-sale  he  had  paid  up  all  demands  due  by  him  ;  that  the 
certificate  was  not  in  due  form  under  the  Act;  that  no  notice  under  s.  10 
of  the  Act  was  served  on  the  plaintiff;  and  that  the  person  to  whom  it  is 
(he  says)  untruly  alleged  to  have  been  given  had  no  authority  to  receive  it 
on  his  behalf ;  that  the  processes  under  which  the  sale  is  said  to  have 
taken  place  were  not  [420]  valid  and  were  not  duly  issued  and  executed. 
Fifthly,  repeating  his  allegation  of  payment,  he  submits  that  on  such 
payment  the  certificate  of  January  13th,  1886,  ought  to  have  been  cancel- 
led, and  he  charges  that  the  proceedings  had  against  him  were  taken  in 
collusion  with  the  2nd  defendant,  the  purchaser.  He  says  that  he  has 
filed  a  petition  under  s.  12,  but  having  faint  hope  of  a  remedy  by  that 
means  also  files  this  suit.  He  says  that  although  his  actual  possession 
has  not  been  disturbed,  symbolical  possession  has  been  taken  by  the 
purchaser  ;  and  the  security  of  his  title  has  been  thereby  affected  ;  and  he 
asks  for  a  declaration  that  the  certificate  of  January  13th,  1886,  was  of 
no  effect,  and  that  the  sale  was  void,  as  the  money  due  for  road  cess  and 
public  works  cess  had  been  paid  up ;  for  confirmation  of  his  possession,  and 
an  order  that  the  defendants  2nd  and  3rd  parties  (the  3rd  as  bena:nidar 
purchaser  for  the  2nd),  have  acquired  no  right  in  the  estate. 

The  Secretary  of    State  was    made  1st   party  defendant.     No  written 

statement   was  filed   on  his    behalf,  and   he  did    not  appear   either   in   the 

Court  below  or  before  us.     He  is  made  a   party  respondent  in  this  appeal. 

The  lower  Court  dismissed  the  suit  and  the  plaintiff  appeals. 

The   estate  was   purchased  by   the  plaintiff  in  1882.     It  was  formerly 

the  property   of  Bibi    Amina,  Bibi    Nesar  Fatima   and  Munzurul    Fatima. 

Plaintiff  purchased  under  a  deed  of  sale   from  the    Land  Mortgage    Bank, 

and    his  name    was  registered,    under  the    Land  Registration  Act,  in  1884. 

Plaintiff  says  in    his  evidence   that  he   paid  the   cesses  for    the  year    1884. 
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1889        The   cesses,  in    respect  of    which  the   certificate  which  is    impeached  was 

AUG.  2.       issued,  were  those  falling  due  in  1885  ;  they  are  three  in  number,  inasmuch 

as  the  sudder  jumma  of  the  estate  is  Rs.    94-0-10;  and    under  the    Board's 

APPEL-      ruleS)  for  estates  below  Rs.  100,  three  kists  are  fixed  for  the  year,  namely, 

*'ATE  where  the  Fasli  era  prevails,  June  7th,  January  12th,  and  March  28th. 
CIVIL.  The  total  of  Rg  43,4.6  is  made  up  of  Rs  38_2.o  for  cess,  Rs.  1-15-0  for 

17  C  414  interest,  and  Rs.  3-3-6  for  commission.  The  plaintiff  is  a  person  of 
wealth.  His  income  from  zemindaries  and  indigo  factories  is  about 
Rs.  1,50,000  a  year.  We  have  not,  however,  to  regard  either  such  con- 
siderations of  apparent  hardship  as  seem  involved  in  the  sale  for  Rs.  560 
[421]  of  an  estate  worth  Rs.  40,000  in  order  to  enable  the  State  to 
recover  from  a  person  of  great  wealth  the  sum  of  Rs.  43-4-6.  We  have 
only  to  consider  whether  the  proceedings  taken  under  the  Public  Demands 
Recovery  Act,  1880,  were  in  accordance  with  law  ;  and,  if  not,  whether 
they  were,  as  the  plaintiff  contends,  defective  to  such  a  degree,  that  either 
the  certificate  should  be  cancelled  and  the  sale  set  aside  under  s.  20,  or 
the  sale  be  set  aside  because  not  made  under  the  Act  at  all 

The  Act  (s.  7)  provides  that  "  when  any  arrears  of  the  following 
public  demands  are  unpaid  by  the  person  liable  to  pay  the  same,  that  is 
to  say "  [then  follows  in  els.  1  to  9  inclusive,  a  specification  of  the 
numerous  demands  to  which  the  provision  applied,  to  which  are  added,  by 
s.  98  of  the  Cess  Act  (Bengal  Act  IX  of  1880),  demands  coming  due 
under  that  Act] ,  "  the  Collector  of  the  district  may  make  under  his  hand 
in  Form  2  in  the  second  schedule  annexed  to  this  Act  a  certificate  of  the 
amount  of  such  arrears  so  remaining  unpaid,  and  may  cause  the  same  to 
be  filed  in  his  office." 

Section  8  provides  that  "subject  to  the  provisions  of  this  Act 
every  certificate  made  under  the  provisions  of  s.  7  shall,  as  regards  the 
remedies  for  enforcing  the  same,  and  so  far  only,  have  the  force  and  effect 
of  a  decree  of  a  Civil  Court,"  and  that  in  cases  other  than  cases  (7) 
mentioned  in  this  Act  "  the  Secretary  of  State  for  India  in  Council  shall 
be  deemed  to  be  the  decree-holder,  and  in  all  the  cases  mentioned  the 
person  therein  named  as  debtor  shall  be  deemed  to  be  the  judgment-debtor." 

Section  10  provides  that  "  when  a  certificate  has  been  filed  in  the 
office  of  the  Collector  under  the  provisions  of  s.  5  "  (which  relates  to  arrears 
due  in  respect  of  revenue)  "  or  s.  7  "  (which  relates  to  demands  payable  to 
a  person  other  than  the  Collector)  "  such  Collector  shall  issue  to  the 
judgment-debtor  a  copy  of  such  certificate  and  a  notice  in  form  No.  4  in 
the  second  schedule  annexed  to  this  Act.  From  and  after  service  of  such 
notice  such  certificate  shall  bind  all  immoveable  property  of  such  judg- 
ment-debtor situate  within  the  jurisdiction  of  such  Collector  in  the  same 
manner  and  with  like  effect  as  if  such  immoveable  property  had  been 
attached  under  the  provisions  of  s.  274  of  the  Code  of  Civil  Procedure." 

Sections  12  and  13  provide  that  when  the  person  served  with  [422] 
notice  denies  his  liability,  he  may  "  within  thirty  days  after  service  of  such 
notice,  or  where  no  such  notice  has  been  duly  served  within  thirty  days  after 
execution  of  any  process  for  enforcing  such  certificate,  file  a  petition 
denying  his  liability  before  the  Collector  by  whom  such  certificate  has 
been  made,"  and  (s.  13)  "  such  Collector  shall  fix  a  day  for  hearing  the 
petition  and  determine  whether  the  petitioner  is  liable  for  the  whole  or 
any  part  of  the  amount  for  which  such  certificate  was  made,"  and  may 
set  aside  or  vary  the  certificate  accordingly.  The  Collector  is  to  have  all 
the  powers  of  a  Civil  Court  in  hearing,  &c.,  the  petition  ;  and  the  provisions 
of  the  Civi  Procedure  Code  shall  apply  to  the  Collector  exercising  these 
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powers.  The  Collector  (s.  15)  may  refer  any  such  petition  for  hearing  to 
any  Deputy  Collector  or  Assistant  or  Extra  Assistant  Commissioner. 

Section  18  provides  that  "  every  certificate  made  under  the  provi- 
sions of  .  .  .  or  s.  7  .  .  ,  may  be  enforced  and  executed  upon 
the  expiry  of  one  month  after  service  of  the  notice  mentioned  in  s.  10,"  or 
as  soon  as  any  petition  under  s.  12  has  been  heard  and  determined. 

Section  19  provides  that  "  such  certificate  may  be  so  enforced  and 
executed  by  all  or  any  of  the  ways  and  means  provided  in  and  by  the 
Code  of  Civil  Procedure  for  the  enforcement  and  execution  of  decrees  for 
money,"  &c.,  &c.,  &c.,  all  duties,  powers  and  authorities  by  the  Code 
conferred  on  the  Court  being  exercised  by  the  Collector,  or  subject  to  his 
control  by  any  Deputy  Collector,  &c. 

These  are  the  powers  conferred  by  the  law  upon  the  Executive 
Officers.  The  protection  given  to  the  subject  is  first  the  right  to  present 
a  petition  under  s.  12  :  and  the  rights  given  to  him  by  s.  8,  cl.  (b),  and  by 
s.  20. 

By  s.  8  (b)  the  judgment-debtor  may,  at  any  time  within  one  year 
after  the  service  of  the  notice  given  to  him  under  s.  10,  bring  a  suit  to 
contest  his  liability  to  pay  the  amount  stated  in  the  certificate  and  to 
have  it  cancelled  ;  but  no  such  suit  shall  be  entertained  unless  the 
judgment-debtor  has  stated  in  a  petition  under  s.  12  the  ground  on  which 
he  claims  to  have  the  certificate  cancelled,  or  unless  having  omitted  to 
state  such  ground  in  such  petition,  he  shall  satisfy  the  Civil  Court  that 
there  was  good  reason  for  such  omission. 

[423]  By  this  section  it  is  provided  that  no  certificate  duly  made 
under  the  provisions  of  this  Act  shall  be  cancelled  by  a  Civil  Court  other- 
wise than  on  the  grounds: — 

(1)  that   the   amount   stated    in    t  he    certificate    was  actually  paid  or 
discharged  before  the  making  of  such  certificate  ; 

(2)  (which  we  need  not  detail) ; 

(3)  in    cases    other    than    (2),    to    which  the  present  belongs,  that  the 
amount  stated  in  the  certificate  was  not  due  by  the  judgment-debtor  under 
the  certificate  ; 

(4)  want  of  jurisdiction. 

Section  20  enacts  that,  when  immoveable  property  is  sold  in  execution 
of  a  certificate  under  s.  18,  and  if  such  certificate  is  subsequently  set  aside 
by  a  competent  Court,  such  Court  may  set  aside  such  sale  and  may  direct 
that  the  amount  may  be  refunded  to  the  purchaser  with  or  without  interest 
as  the  Court  may  direct  :  provided  the  purchaser  has  been  made  a  party  to 
the  suit. 

The  matters  of  fact  which  the  appellant  contends  for  before  us  are  : 
that  no  notice  under  s.  10  was  served  upon  him  ;  and  that  the  arrears 
in  respect  of  which  the  sale  took  place  were,  if  due,  paid  to  the  proper 
person  on  the  28th  January  1886  by  the  plaintiff's  agent  ;  and  that  the 
certificate  was  not,  as  required  by  law,  signed  by  the  Collector.  This 
latter  point  gives  rise  to  what  may  be  called  a  question  of  fact,  owing  to 
the  circumstance  that  the  certificate  has  in  some  way  so  suffered  since 
it  was  filed  in  the  Collector's  office  (assuming  that  to  have  been  done) 
that,  according  to  the  judgment  ot  the  lower  Court,  the  place  for  the 
Collector's  signature  "  has  disappeared  bodily  :  "  and  the  District  Judge 
felt  himself  entitled,  and,  therefore,  (we  suppose),  bound  to  resort  to  the 
presumption  that  it  was  signed  "as  it  undoubtedly  issued  from  the  Collec- 
tor's office."  There  are  certain  other  alleged  defects  in  this  certificate 
upon  which  the  appellant  also  relied. 


1889 

AUG.  2 
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1889  As  a    matter  of  law    it  was  argued    that,  as  the    money  was   received 

AUG.  2.       before   the  sale,  that  sale  was  illegal  '.first,  because  of  the   express  declara- 

;  tion    in  the    notice  that  upon  payment   the  sale    would  not  be  held  ;    and, 

EL~     second,  that  as  the  certificate   is  by  the  Act   placed  on  the   same  footing  as  a 

,,  A  E       decree,  a  sale   could  no   more  take  place  under   a  satisfied    certificate  than 

'       under   a   satisfied    [424i]  decree  ;  and   s.    22  (b)   was   cited    to   show   that, 

17  C.  414     upon    payment,  it   falls  on    the  Collector    in  the  case  of   a  certificate,    and 

not,    as   in   the   case   of   a  decree,    upon     the  judgment-debtor   to   cause 

satisfaction  to  be  entered  up. 

The  second  contention  of  the  appellants  in  point  of  law  was  that 
(under  the  provisions  of  the  Act  VII  of  1880)  the  certificate  was  not  duly 
made  under  the  provisions  of  the  Act  ;  that  for  that  reason  no  execution 
could  issue  upon  it  as  a  decree  :  and  that  the  sale  made  under  colour  of 
execution  of  such  certificate  was  absolutely  void  ;  and  further,  as  we 
understood,  that,  as  no  notice  under  s.  10  of  the  Act  was  given,  nothing 
in  the  nature  of  an  attachment  of  the  property  ever  took  place,  and  that 
no  proceedings  in  execution  under  the  sections  of  the  Civil  Procedure 
Code  made  applicable  by  s.  19  were  ever  had  at  all  :  and  that  therefore 
the  sale  was  bad. 

We  shall  first  refer  to  the  matters  of  fact  in  dispute.  And  at  the 
outset  we  do  not  understand  that  it  was  seriously  contested  that,  at  the 
date  of  the  issue  of  the  certificate,  January  13th,  1886,  the  three  kists 
for  1885  were  unpaid.  This  indeed  is  recorded  as  admitted  by  the  plaint- 
iff's pleader  before  the  lower  Court. 

As  to  the-  payment  of  the  money  on  January  28th,  or,  at  any  rate, 
on  or  before  February  1st,  we  are  quite  unable  to  agree  with  the  lower 
Court.  We  think  it  proved  that  the  money  was  paid  by  Munraj  Sahai, 
the  plaintiff's  agent,  to  Laldhari  Singh,  Tehsildar  of  Road  Cess  for  the 
District.  Exhibit  1  is  a  receipt  signed  by  Laldhari  for  the  sum  of 
Rs.  431-9-0  :  Exhibit  2  is  the  counterfoil  of  it.  Munraj  says  he  paid 
this  money  to  the  Tehsildar,  took  No.  1  as  a  receipt,  and  wrote  on  the 
counterfoil  (No.  2)  the  memorandum  which  is  on  the  back  of  it.  In 
both,  the  payment  purports  to  be  made  on  account  of  road-cess  due  in 
respect  of  Mouza  Ghauspore,  Road  Cess  Register  Number  3887,  which  is 
the  correct  cess  number  of  the  estate.  Munraj  is  not  cross-examined 
Laldhari  (still  at  the  time  of  his  examination,  6th  January  1887, 
Tehsildar  of  Road  Cess)  says  he  received,  on  the  28th  January  1886, 
about  Rs.  175  from  Munraj,  at  Mozufferpore,  on  account  of  road- 
cess  payable  by  plaintiff  on  account  of  several  mouzas.  He  corrobo- 
rates Munraj  as  to  Exhibits  1  and  2  :  the  latter,  the  [425]  counter- 
foil,  he  kept.  He  produces  a  challan  (Exhibit  3),  which  was  given 
to  him  about  the  payment  of  the  money.  At  the  top  of  the  challan 
is  the  date  February  1st  and  the  signature  of  the  Road  Cess  Clerk. 
The  challan  is  numbered  41.  It  states  the  money  is  remitted  by  Bibi 
Amina  (the  first  in  order  of  the  names  of  the  former  owners),  through 
Laldhari  Singh,  on  account  of  cess  of  Mouza  Ghouspore  &c.,  Cess  Towzi 
3887.  Dabi  Persad,  Treasurer  for  three  years,  says  that  Exhibit  3  bears 
his  initials.  He  is  not  cross-examined  as  to  when  or  under  what  circum- 
stances he  put  them  there. 

Exhibit  3a  is  an  extract  from  the  Treasury  Register  for  February 
1886  ;  it  is  produced  by  Dabi  Pershad  or  on  requisition  to  him.  It 
records  the  payment  of  Rs.  43-9-0  for  cess  from  Laldhari  Singh,  and 
notes  the  No.  41  of  the  challan  relating  to  this  payment,  which,  as 
we  have  noticed,  specifies  the  mouza  in  respect  of  which  the  cess  was 
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paid.    He    says    the    date    is    February    1st,    1886.      There    are    many        1889 
challans   on    that    date   entered    as   issued,    against    which    there   are  no      Arc,.  2. 
payments.     Issur  Chunder  Sen,  Deputy  Collector  and  Treasury  Officer,  in         ~ 
charge   of  the   Road    Cess    Department,    says    that  Exhibit  2   bear?  the 
signature  of  Khirod    Nath  Mookerjee,  Head   Clerk.     He  says   that  No.  1,       ~'ATE 
and  (as  we  understand  the  note  of  his  evidence,  which,  no  doubt,  is  a  little  v    ' 

obscure)  No.  2  also,  bears,  not  his  written  signature  but  his  stamped  17  c.  414. 
signature,  which,  until  lately,  he  appears  to  have  used  in  these  books 
when  issuing  them.  No  evidence  is  adduced  which  appears  to  us  to  dis- 
place the  effect  of  this  evidence.  Jogesswar  Sahai  is  called.  He  is  one 
of  the  Tehsildars  of  Road  Cess.  He  was  given  a  cheque  book  (as  it 
appears  these  books  are  called)  K.  In  it  there  is  the  counterfoil  and 
receipt  relating  to  the  demand  in  respect  of  which  the  certificate  was 
issued.  The  "cheque  "  as  well  as  the  counterfoil  is  still  there,  unseparated. 
The  amount  is  Rs.  43-4-6,  which,  and  not  Rs.  43-9-0,  is  that  for  which  the 
certificate  was  drawn  up.  It  bears  a  note  written  by  him  "  agreeably  to  the 
order  of  January  13th,  1886,  case  sent  up  for  proceedings  under  Act  VII  of 
1880."  He  is  not  asked  and  does  not  say,  what,  or  by  whom,  was  the 
order  of  January  13th  referred  to  in  this  note.  He  speaks  of  a  report :  if 
he  made  one,  it  is  not  deposed  to  or  produced.  It  was  of  course  [426]  on 
the  (Exhibit  Ka)  that  the  certificate  was  issued.  By  whose  order  it  was 
issued,  or  under  what  circumstances,  there  is  no  evidence  whatever.  He 
says :  "  I  went  there  at  the  end  of  December  and  the  beginning  of-January. 
Gujraj  Sahai  said  :  '  I  don't  know  anything.  If  it  is  due,  I  am  going  to 
write  to  the  mukhtear.  He  will  pay  it.'  He  says,  a  little  before  this,  that 
Laldhari  was  one  of  the  Tehsildars  of  Chukla  Gargone,  in  which  Ghouspore 
is,  in  September  1885,  and  he  has  still  been  (in  service).  The  mouzas  .ire 
not  divided  among  the  Tehsildars  ....  I  never  said  that  our  mehal 
was  placed  under  the  charge  of  two  Tehsildars." 

There  is  one  more  piece  of  evidence  which  we  think  we  should 
expressly  notice.  We  cannot,  of  course,  refer  to  every  item  of  evidence  in 
the  case.  It  is  Exhibit  H,  an  entry  from  the  register  of  the  Road  Cess 
Department.  It  records  as  of  the  1st  February  the  payment  of  the  items 
making  up  Rs.  43-9-0.  But  this  entry  is  placed  subsequent  to  one  of  the 
date,  February  25th.  It  is  put  in  by  the  defendants  :  but  no  evidence  is 
given  about  it  :  the  date  when  it  was  written  up  does  not  appear  :  whether 
after  February  or  how  long  after  ;  if  so,  it  is  left  to  speak  for  itself. 

Upon  the  whole  evidence,  that  which  we  have  referred  to  and  that 
which  we  have  been  obliged  not  to  expressly  notice,  we  think  the  money 
was  paid  as  the  plaintiffs'  witnesses  depose  ;  that  we  must  hold  it  to  have 
been  paid,  on  the  fair  balance  of  the  evidence.  There  is  reason  to  think, 
notwithstanding  Issur  Chunder  Sen's  expression  of  opinion,  that  different 
"  cheque  books  "  were  issued  to  different  Tehsildars,  which  in  some  cases, 
at  any  rate,  contained,  each  of  them,  counterfoils  and  receipts  for  the  same 
demand.  It  is  true  that  Laldhari's  "  cheque  "  No.  1  is  dated  July  17th 
for  cess  down  to  September  :  and  Issur  Chunder  says  kist  money  is  never 
asked  for  in  advance.  But  then  the  document  is  unexplained  by  evidence 
on  the  part  of  the  defendants,  and  the  payment  of  it  sworn  to,  or  corro- 
borated, by  officials  still  in  the  employment  of  the  Cess  Department,  and 
by  the  entries  which  were  not  seriously  impeached  by  any  evidence 
brought  from  that  Department. 

Exhibit  H  may,  or  may  no*-,  be  suspicious,  according  to  the  nature 
and  history  of  it,  as  to  which  there  is  no  evidence  :  and  [427]  there 
might  well  have  been.  It  is  true,  that  Exhibit  1  is  for  some  annas  more 

823 


17  Cal  428  INDIAN    DECISIONS,     NKW    SKRIKS  [Yol- 

1889       than  Exhibit  Ka,  or  the  certificate  based  on  it.     Which  of  them  is  correct, 

AUG.  2.       there  is  no  evidence  to  show.     They  differ,  not  in  the  amount  of  cess,  but 

in  the  charges  for  interest  and  commission  ;  mysterious  items  in  these  cess 

APF  bills,  which  often  attract  the  attention,  but  as  to  which    one  of  us  can  say 

LATI        tnaj.  jn  no  case    reiatjng  to   cess  demands  has   he  ever  read  any  evidence 

'       showing  how  the  interest  and  commission  were  computed.     It  may  be  that 

17  C.  414.    in  Laldhari's  bill,  interest    was  computed  to  a  later    peViod  ;  and  that  in 

Jogesswar's  a  larger  charge  was  made  for  commission,  on  account  of  the 

calls  made  by  him  for  collection.     But  this  is  conjecture  :  the  defendants 

have  not  thought  fit  to  develop  any  case  on  the  point :  and  we  think  it,  and 

the  comment  on  H,  wholly  insufficient  to  justify  the  Court  in  disregarding 

the  strong  affirmative  proof  of  payment.     Then  Jogesswar's  evidence,  and 

also  the  service  of  the  notice  under  ?.  10  on  the  plaintiff  (treating  the  latter 

as  established,  as  the  defendant  urges  that  it  is)  would  make  the  payment 

of  the  money  soon  after    highly  probable.     It  is   improbable    that,  if    this 

formidable  certificate  was   served,  or    notice  of    it  served,  on  the    plaintiff 

personally,  in  respect  of  property  so  lately  purchased  by  him  and  of  such 

value,  that  he  would  have  neglected  to  give  directions  about  it  :   while  the 

omission  to  pay  up  until  then  the  cess  for  1885  may,  perhaps,  be  explained 

by  this  estate  having  been,  as  Jogesswar  states,  in  ticca. 

We  hold  payment  proved.  Upon  payment,  it  became  the  duty  of  the 
Collector  under  s.  1i  to  enter  satisfaction  upon  the  certificate:  and  also 
in  the  Register  kept  under  s.  21. 

Section  22  creates  a  different  law  as  to  the  satisfaction,  both  entry 
of  it  and  proof  of  it,  from  that  existing  under  the  Civil  Procedure  Code  : 
under  which  it  is  practically  cast  on  the  judgment-debtor  to  see  that  satis- 
faction shall  be  entered,  and  satisfaction  not  entered  up  is  treated  as,  qua 
satisfaction  of  the  decree,  a  nullity.  But  s.  22  casts  on  the  Collector  the 
duty  of  entering  satisfaction,  and  nothing  prevents  the  judgment-debtor 
under  this  formidable  certificate  of  procedure  from,  at  any  rate,  proving 
satisfaction  of  the  certificate,  if  it  be  satisfied.  That  being  so,  we  have  a 
sale  made  in  execution  of  a  satisfied  [428]  decree  at  a  tremendous  under- 
value :  and  applying  the  principles  laid  down  in  the  case  of  Abdul  Hye  v. 
Nawab  Raj  (J),  we  hold  that  the  sale  was  absolutely  void  ;  even  assuming 
that  the  bona  fides  of  the  purchaser  was  as  unquestionable  as  his  good 

fortune  was  in  buying  an  estate  at  —th  of  its  value. 

o(J 

No  one  can  in  this  country  pretend  to  do  more  than  arrive  at  a  con- 
clusion upon  conflicting  testimony  as  a  matter  of  probability.  If  we 
should  be  in  error  in  the  conclusion  that  the  money  was  paid,  we  are 
deceived  by  a  conspiracy  involving  both  forgery  and  prejury,  such  that,  if 
it  existed  as  the  District  Judge  must  suppose,  it  would  show  that  the  Road 
Cess  Department  in  this  district  is  corrupt  to  the  core  :  a  startling  state  of 
things,  could  we  suppose  it  to  exist,  considering  the  tremendous  powers 
given  by  the  Act  for  enforcing  the  demands  made  out  by  the  officers  of 
that  Department.  We  would  refer  here  also  to  the  following  passage  in 
Mohan  Ram  Jha  v.  Baboo  Shib  Dutt  Singh  (2)  :  "  It  is  clear  also,  from  the 
provisions  of  Bengal  Act  VII  of  1868,  that  the  certificate  is  to  have  the 
effect  of  a  decree  and  that  for  sales  in  execution  thereof  the  whole  of  the 
procedure  prescribed  by  Act  VIII  of  1852  must  be  adopted.  Therefore, 
as  m  the  case  of  execution  of  decrees,  if  a  party,  before  the  sale  takes 
place,  comes  into  Court  and  pays  the  amount  of  the  debt  due  or  tenders 
the  amount  of  the  debt  due,  the  Court  is  bound  to  receive  the  money  and 

(1)  B.L.R.  Sup.  Vol.911.  (2)  8  B.L.R.  235. 
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to   abstain    from    selling    the    property   attached ;    so   in   the  case   of  the  1889 

property  which  has  been  under  the  certificate  for  a  Government  demand,  .AUG.  2. 

if   the   proprietor  either  before  or  at  the  time  of  sale  come  into  Court,  and  . 

before  the  property  is  actually  sold,   tender   the    amount   of    the    demand,  p 

the   Collector   is    bound   to    hold    his  hand  and  to  abstain  from  selling  the  ~LATE 
property." 

Apart,  however,  from   the   question    of   payment,    we   think   the   sale     i?  C  414. 
must    be   set   aside   as    not    made    under  a  certificate  duly  made  under  the 
provisions  of  the  Act. 

The  Act  is  an  extremely  stringent  one  :  the  policy  of  it  we  do  not 
of  course  discuss.  But  we  suppose  it  to  be  that,  as  a  matter  of  executive 
convenience,  demands  of  a  public  nature,  the  justice  of  which  has  been 
enquired  into  and  certified  by  officials  of  high  rank  and  unquestionable 
integrity,  may  properly  enjoy,  for  the  [429]  enforcement  of  them,  the 
very  exceptional  privileges  accorded  to  them  by  this  Act  ;  but  subject  to 
whatever  safeguards  are  provided  by  the  Act  by  the  procedure  laid  down 
in  it. 

We  think,  therefore,  that  that  procedure  must,  according  to  the  familiar 
rule  in  construing  and  applying  enactments  of  this  nature,  be  strictly 
followed.  The  certificate  does  not  bear  a  signature.  It  did  not  bear  a  signa- 
ture on  August  20th,  1886,  as  the  note  upon  it  shows.  That  note  does  not 
show  that  at  that  date  the  place  for  the  signature  had  then  been  removed, 
as  from  the  District  Judge's  judgment,  seems  now  to  be  the  case.  We  say 
"  seems,"  for  in  the  slovenly  fashion  so  common  in  some  parts  of  this 
Presidency,  a  copy  only,  and  not  the  original,  has  been  sent  up  with  the 
record.  In  the  state  in  which  the  document  was  when  put  in  evidence,  we 
think  it  lay  on  the  defendants  to  show  that  it  had  been  duly  signed.  Upon 
the  evidence,  we  must  find  as  to  this  in  the  negative.  There  is  not  a  title 
of  evidence,  as  there  might  and  ought  to  have  been,  to  show  by  whose  order 
it  was  issued,  and  by  whom  it  was  signed,  if  it  was  signed  by  any  one,  which 
we  greatly  doubt.  In  the  notice  under  s.  10  put  in  by  the  defendant  which, 
according  to  the  form  given  in  the  schedule,  is  to  be  issued  by  the 
Collector,  there  is  a  blank  where  the  name  of  the  Collector  ought  to  be. 
If  the  Collector  had  signed  the  one,  it  may  be  supposed  he  would  have 
signed  the  other.  This  defective  notice  confirms  the  conclusion  to  be 
drawn  from  the  certificate  itself  ;  under  what  circumstances  the  certificate 
has  been  tampered  with,  and  in  what  way,  there  is  no  evidence  :•  not  a 
question  was  put  by  Court  or  defendant,  on  the  subject ;  one  of  the  many 
respects  in  which  the  form  in  which  this  case  comes  before  us,  is  imper- 
fect and  unsatisfactory.  Having  regard  to  these  circumstances,  we  must 
hold  that  the  certificate  was  not  signed  by  the  Collector  or  by  any  person 
authorized  to  sign  it  under  the  provisions  of  the  Act. 

Then  the  certificate  was  not  addressed  to  the  plaintiff.  The  second 
column  of  it,  in  place  of  being  filled  up  as  it  ought  to  be,  contains  the 
following  description  : — "  Bibi  Amina  and  Bibi  Nesar  Fatima  and 
Munzurul  Fatima  within  the  property  purchased  by  Babu  Gujraj  Sahai." 
This  defect  runs  through  all  the  subsequent  proceedings.  In  the  notice  to 
the  Nazir,  Exhibit  5,  [430]  in  execution,  dated  18th  March  1886,  the 
heading  is  as  follows  : — "  Under  the  orders  of  the  Deputy  Collector  of 
Zillah  Mozufferpore.  The  Government  (Decree-holder)  i>.  Bibi  Amina 
and  Bibi  Nesar  Fatima  and  Bibi  Munzurul  Fatima,  in  connection  with 
the  property  purchased  by  Babu  Gujrai  Sahai  (Debtors)." 
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1889  Nay,  the  memorandum  of  bids  of  sale,  Exhibit  7,    describes   the    pro- 

AUG.  2.     perty  sold  as  : — 

APPEL-  "Memorandum    of    bids   of   sale,    of   the  right  and  interest  owned  by 

LATE  Mussammut  Bibi  Amina,  Bibi  Nesar  Fatima  and   Bibi  Munzurul   Fatima, 

Civn.  in   connection    with    the    property   purchased  by  Babu    Gujraj    Sahai,    in 

Mouza  Ghouspore,  Chuck,  Mujahed,  Chuckla  Garjoul,  Pergunnah  Bisara, 

17  C  414.  bearing  Towzi  No.  9656  and  Cess  No.  3887." 

The  sale-certificate  to  the  third  defendant  has  not  been  put  in  :  for 
all  we  can  tell,  all  that  was  purchased  was  the  "  right  and  interest  owned 
by  "  the  ladies,  and  not  the  plaintiffs'  estate  at  all. 

We  think  that  these  two  defects  are  fatal  to  the  certificate.  There 
are  others,  which  have  been  dwelt  on  in  arguments  before  us.  But  these 
are  enough.  We  think  it  absolutely  incumbent  on  the  Courts,  when 
considering  the  validity  of  sales  under  this  Act,  to  rigidly  require  an  exact 
compliance  with  the  formalities  prescribed  by  the  Legislature  :  to  do  so  at 
least  as  rigidly  as  the  Courts  at  home  have,  for  instance,  in  copyright 
cases  and  in  many  others,  insisted  on  exact  obedience  to  prescribed 
formalities.  In  this  kind  of  case,  the  matter  is  of  infinitely  greater  import- 
ance :  as  this  appeal  will  illustrate. 

It  is  said  that  the  plaintiff  could  not  have  been  misled,  if  he  got  the 
notice  ;  as  he  of  course  knew  that  he  was  the  real  owner.  That  is  true,  in 
this  case  perhaps  ;  and  if  he  did  get  the  noticeyhis  prompt  payment  is  well 
accounted  for.  But  that  is  not  the  question.  The  question  is,  shall 
slovenly  disregard  of  the  formalities  prescribed  by  the  Legislature  be 
treated  as  immaterial,  or  as  invalidating  the  acts  done  under  colour  of  its 
authority  ?  As  in  the  case  ot  Lola  Mobaruk  v.  The  Secretary  of  State 
for  India  (1),  we  hold  that  the  non-compliance  with  the  provisions 
prescribed  by  the  Act  prevented  the  Collector  from  being  clcthed 
[431]  with  the  powers  conferred  on  him  by  the  Act,  and  that  the  sale 
was  not  a  sale  under  execution  of  a  certificate  duly  made  under  the  pro- 
visions of  the  Act,  and  was  absolutely  void. 

The  judgment  of  Mr.  Box  well,  the  Commissioner,  in  appeal  from 
the  Deputy  Collector,  was  put  in,  without  objection,  as  evidence.  We 
have  not  relied  on  it :  but  we  are  glad  to  find  that  our  conclusion  is  the 
same  as  that  arrived  at  by  him  :  that  the  certificate  was  not  signed  and 
that  the  money  was  paid,  as  plaintiff  contends.  We  are  wholly  unable 
to  agree  with  the  lower  Court  in  treating  para.  6  of  the  plaintiff's  petition 
to  the  Commissioner  as  amounting  to  an  admission  that  the  money  was 
not  paid.  It  is  going  far  to  treat  such  a  statement  in  such  a  document 
as  evidence  to  be  seriously  relied  on.  We  must  express  our  regret  that 
the  District  Judge  should  have  cast  a  most  serious  imputation  in  his 
judgment  upon  the  plaintiff's  son,  who  is  Vice-Chairman  of  the  Road 
Cess  Department.  He  says,  "  it  is  part  of  defendant's  case  that  "  he 
"  has  been  able  to  manipulate  the  books."  There  is  not  a  title  of 
evidence  to  show  that  he  could  do  so  ;  not  a  suggestion  in  the  evidence 
that  he  did  do  so:  and  no  evidence  that  they  were  tampered  with  at  all.  We 
feel  it  our  duty  to  say  that  there  is  nothing  in  the  evidence  to  afford  the 
smallest  justification  for  this  most  serious  charge ;  which  is  none  the  less 
a  charge,  apparently  influencing  the  District  Judge,  because  put  as  a 
recital  of  part  of  the  defendant's  case. 

(l)  11  C.  200. 
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Holding  the  sale  void  on  the  two  grounds  of    satisfaction    before   sale        1889 
and   of  the   invalidity    of  the  certificate,  we  think  it  unnecessary  to  go  into       AUG.  2. 
the  other  grounds  of  fact,  or  of  law,  argued  by  the  appellant. 

We  wish  to  add  a  remark  upon  the    argument   addressed    to    us,    that       LATE 
as   Act   XI    of    1859   is  to  be  read  with  this  Act,  the  procedure  prescribed      CIVIL. 

and  the  powers  conferred  under  that  Act  are    applicable   (and    particularly        " 

ss.  6  and  18  of  fhat  Act)  to  the  recovery  of  public  demands  of  the  nature  17  C.  414. 
arising  in  this  case.  We  wholly  dissent  from  this  view.  It  has  at  no  time 
been  attempted  by  the  Legislature  to  place  demands  in  respect  of  cess  on 
the  same  footing  as  revenue  demands  to  which  Act  XI  of  1859 
applies.  They  have  been  always  kept  carefully  separate  in  legislation  : 
[432]  and  for  obvious  reasons,  although  the  absolute  powers  of  the  Col- 
lector under  s.  6  have  been  habitually,  under  administrative  orders  from 
the  Board  of  Revenue,  used  to  enforce  payment  of  cess  demands  amongst 
others. 

We  allow  the  appeal,  set  aside  the  decree  of  the  lower  Court,  an^ 
make  a  decree  in  favour  of  the  plaintiff  in  the  terms  of  his  prayer.  The 
declarations  made  will  be  as  between  the  Secretary  of  State  as  well  as 
between  him  and  the  other  defendants.  The  plaintiff  must  have  his  costs 
throughout  as  against  all  the  respondents,  including  the  Secretary  of  State. 
It  is  true  that  the  Secretary  of  State  has  not  been  represented  in  this 
matter,  but  the  Government  has  supported  the  validity  of  the  proceedings 
in  this  case.  Two  months'  time  was  obtained  in  the  Court  below  to  enable 
a  written  statement  to  be  filed  on  behalf  of  the  Secretary  of  State,  and  we 
think  that  under  the  circumstances,  having  regard  to  the  source  of  the 
errors  which  have  led  to  these  proceedings,  the  Government  ought  to  be 
liable  for  costs  quite  as  much  as  the  other  defendants.  Whether  the 
Government  will  also  think  itself  bound  to  consider  the  position  of  the 
defendant,  the  unsuccessful  purchaser,  it  is  not  for  us  to  say. 

c.  D.  P.  Appeal  allowed. 


17  C.  432  (P.C.)  =  13  Ind.  Jur.  454  =  5  Sar.  P.C.J.  484  = 
Kafiquc  and  Jackson's  P.O.  No.  115. 

PRIVY  COUNCIL. 

PRESENT  : 

Lord  Waston,  Lord  Hobhouse,  Sir  B.  Peacock  and  Sir  R.  Couch. 
[On  appeal  from  the  Court  of  the  Judicial  Commissioner  of  Oudh.] 


SETH  JAIDAYAL  (Defendant)  v.  RAM  SAHAE  AND  OTHERS  (Plaintiffs], 
[31st  July,  1889.] 

Contract — Contract  which  had  become  impossible  to   perform — Further  and  other 
relief— Damages— Contract  Act  (IX  of  1872),  s.  56 — Novation. 

Money  having  been  advanced,  a  contract  was  made  to  secure  repayment  of  it 
by  a  usufructuary  mortgage,  with  possession  to  be  given  to  the  lender  of  land, 
which  however  had  then  already  been  attached  under  a  decree  and  had  been 
taken  under  the  Collector's  management  under  s.  326  of  the  Code  of  Civil  Proce- 
dure. To  perform  the  contract  by  delivery  of  possession  of  the  land  having  thus 
become  impossible,  it  was  held  that  the  lender  of  the  money  was  entitled  to 
compensation,  the  damages  being  the  amount  of  the  advance,  together  with 
interest  from  the  date  when,  had  performance  been  possible,  the  land  should 
have  been  made  over  to  him. 
[F.,  16  M.  325.] 
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1889  [433]  APPEAL  from  a  decree  (6th    March    1885)    modifying    a    decree 

Jtxv  31.     (3rd  September  1883)  of  the  District  Judge  of  Sitapur. 

;  The  suit  out  of  which  this  appeal  arose  was  brought    by   the    respond- 

^F  ents   against   Seth    Sitaratn,    whom  the  appellant,  by  revivor,  represented, 

CIL'    and  related  to   the    following   transaction :    Seth    Sitaram,    the    defendant, 
17  C  432     being    indebted    to    Shukulji    Gur    Parshad,    a    Mahajan  of  Cawnpore,  to 
(P.C.)  =      tne  am°unt  of  Rs.  16,000,  in  consideration  of  that  amount  and  the   promise 
13  Ind.  Jur.  of   a    further   loan   of  Rs.  5,000,  mortgaged  to  him  by  way  of  zur-i-peshgi 
*5*=5       lease,  dated  llth  June    1877,    villages  comprised   in    talukhdan    estate,    in 
^484  =    '    effec*   contracting    to   give    possession   for  a  term  commencing  on  the  23rd 
Raflque  &    September  1877.     The  Rs.  5,000  were  not  advanced  by  Gur  Parshad,    and 
Jackson's     he   never   entered   into   possession  of  the  land.     On  the  7th  July  1877,  the 
P.C.  No.  115.  mortgaged  estate,  which  had  previously  been  under  attachment  in  execution 
of  a  decree,  was  taken  under  the  direct  management  of   the   Collector,    the 
Deputy  Commissioner  of  Sitapur,  under  s.  326  of  the  Civil  Procedure  Code. 
On  the  13th  Aprfl  1882,  Gur  Parshad  issued  a  notice  to  the  defendant,  calling 
upon  him  to  pay  the  money  due  under  his  contract.     To   this    the    defend- 
ant replied,    asserting   that   the  contract  had  become  void  in  consequence 
of  the  non-performance  by  Gur  Parshad  of  his    part    of    it.     On    the    17*:h 
June    1882,  Gur    Parshad    died,    having  left  all  his  property  to  the  second 
and  third  plaintiffs,  then  minors,  of  whom  the  first    became    guardian,   ob- 
taining  a  certificate  under  Act  XL  of  1858.     The  suit  commenced  on  llth 
June  1883.  claimed  completion  of  the    terms    of    the   zur-i-peshgi    lease   of 
llth    June    1877,    offering    to    pay    at   the   time    of    possession    delivered 
Rs.  5,000  ;  and,  in  the  alternative,  a  decree  for   Rs.    27,520    to    be  realized 
by    the  sale  of  the   property,  with  a  mortgage  lien  thereon  until  such  sale  : 
also,    any  other    relief.     The  defence  was  that  the  document  of  llth  June 
1877  was  in  operative,  being  an  attempt  to  revive  a   time-barred   debt    for 
Rs.   15,000  ;  and  further,  that  the  contract  had  become  null  and  void. 

The  District  Judge  dismissed  the  suit,  upon  the  grounds  adverted  to 
in  the  judgment  of  the  Judicial  Commissioner,  who,  after  stating  the  above 
facts  continued  thus  : — 

Upon  these  facts,  the  Judge  held  that  the  contract  was  void,  in  the 
terms  of  s.  56  of  "  the  Indian  Contract  Act,  1872;"  and  dismissed  the 
plaintiffs'  [434]  suit.  The  grounds  upon  which  the  Judge  refrained  from 
acting  under  the  final  clause  of  s.  56  of  Act  IX  of  1872  are  thus  stated  in 
his  decision : — 

"  There  remains  the  question  whether  the  plaintiffs  are  entitled  to  any 
equitable  relief  other  than  the  remedies  which  they  have  themselves 
indicated. 

"  When  an  agreement  is  discovered  to  be  void,  or  when  a  contract 
becomes  void,  any  person  who  has  received  any  advantage  under  such 
agreement  is  bound  to  restore  it,  or  to  make  compensation  for  it,  to  the 
person  from  whom  he  received  it. 

"  I  am,  however,  unable  to  find  that  the  defendant  in  this  case  re- 
ceived any  advantage  under  the  agreement,  which  became  void  on  the  7th 
July  1877.  Prior  to  that  date  the  plaintiffs'  representative  could  scarcely 
have  recovered  from  him  the  amount  of  the  debt  on  the  notes  ;  and  in  any 
case,  the  rights  of  Gur  Parshad,  as  endorser,  revived  against  the  defendant 
as  acceptor  as  soon  as  the  contract  as  to  the  lease  became  void.  It  would 
be  impossible  to  hold  that  the  void  contract  had  the  effect  of  extending  to 
six  years  the  term  within  which  the  plaintiffs  might  sue  on  the  promissory 
note." 
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I  agree   with  the  Judge  in  thinking   that  the  zur-i-peshgi  lease  became        1889 
void  in  the  way  stated  by  the  Judge,  but  I  am  unable  to  follow  the  learned     JULY  31. 
Judge   in    his   reasons    for    refusing   to   award  compensation    for  the  loss 
sustained   by  the   promisor  through   the  non-performance   of  this  promise. 
I    consider    it  proved  that,    on    the    execution    of  the  document  of  the  llth 
June    1877,   the  obligation   created    by  the    note  of  hand,    last  renewed  on     17C  W2 
the  20th    May,    which    fell    due   on  the  llth  June    1877,     was  cancelled,      (p.c.)  = 
and   the    first  obligation  created   by   the  zur-i-peshgi  lease  was  substituted   13  Ind.  Ju», 
for   it.     This    was,  I  consider,  a  valid  novation;    and  in  the  terms  of  s.  62,       454=5 
Act    IX  of  1872,    the  defendant   was  thereby   discharged  from  his  liability        j^"1' 
to   perform    the  original  contract,  i.e.,    pay   Rs.  16,000.    And  this  being  so,    Raflque  & 
I  must  hold    that  plaintiff  is  equitably  entitled  to    recover  from  the  defend-     Jackson's 
ant    Rs.   16,000,    with    reasonable    interest   thereon    from    the    llth    June  p>c- No-  119< 
1877    up    to   date   of   payment.     It    has   been   objected  for  the  defendant 
that   the  suit  is  barred    (qua  the    relief  to    which  I  hold    the    plaintiff  to  be 
equitably  entitled)    by  the    provisions  of  the  Indian  Limitation  Act,    1877, 
sch.    II,  arts.    57   and    64.     But,  in  my  judgment,  neither  of  these  articles 
apply  ;  and  the  article  applicable  is  art.  116. 

The  decree  of  the  District  Judge  is  modified.  The  plaintiff  will 
recover  from  the  defendants  Rs.  16,000,  with  interest  at  the  rate  of  6  per 
cent,  per  annum,  from  the  llth  June  1877  to  date  of  payment.  The  rest 
of  the  plaintiff's  claim  is  dismissed.  The  costs  of  the  suit  will  be  borne 
by  the  parties  in  proportion  to  the  extent  of  the  plaintiff's  claim  now 
decreed  and  dismissed. 

In  assessing  costs  the  valuation  of  the  claim  as  now  decreed  will  be 
taken  as  Rs.  21,760. 

[435]  Mr.  R.  V.  Doyne,  for  the  appellant,  argued  that  the  suit  was 
not  maintainable.  The  plaintiff's  equity  was  to  be  remitted  back  to  the 
rights  existing  at  the  time  when  the  document  of  llth  June  1877  was 
executed  ;  performance  having  been  impossible,  and  the  contract  void 
(s.  56  of  the  Indian  Contract  Act  IX  of  1872).  Those  rights,  which  had 
arisen  out  of  the  advances  made  by  Shukulji  Gur  Parshad  on  hundi-trans- 
actions  in  and  before  1877,  might  be  enforceable,  if  a  suit  upon  them  was 
not  barred  by  time.  It  was  submitted  that  such  a  suit  was  barred,  how- 
ever, there  not  having  been  any  complete  novation  effected,  as  had  been 
supposed  by  the  Judicial  Commissioner. 

Mr.  /.  D.  Maynt,  for  the  respondent,  was  not  called  upon. 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered  by 

SIR  B.  PEACOCK. — Their  Lordships  are  of  opinion  that  the  decree  of 
the  Judicial  Commissioner  is  correct,  and  ought  to  be  affirmed. 

The  action  was  brought  upon  a  contract,  dated  the  llth  June  1877, 
and  was  commenced  on  the  llth  June  1883.  The  contract  was  not 
a  void  contract  as  was  supposed  by  the  Subordinate  Judge.  It 
was  a  binding  contract ;  but  it  was  one  which  the  defendant  was  not 
able  to  fulfil.  He  states  :  "  I  have  of  my  own  accord  and  free  will,  in 
consideration  of  my  having  taken  an  advance  of  Rs.  21,000,  put  the  said 
share,  with  the  exception  of  talukdari  sir  lands,  in  possession  of  Shukulji 
Gur  Parshad,  Mahajan,  resident  of  Cawnpore,  by  way  of  settlement  in  a 
lease  and  farm  for  period  of  twelve  years  from  1285  till  1296  Fusli,' 
that  is,  from  the  23rd  of  September  1877,  a  date  within  the  period  of  limit- 
ation. Then  he  shows  that  the  whole  of  that  Rs.  21,000  which  he 
admits  having  received,  in  fact  had  not  been  received  :  he  had  not  received 
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1889       Rs.    5,000  of  that  amount  ;    and  although    the  contract   states  that    he  had 

JULY  31.      put   Shukulji    into  possession,    he    had  not  in  fact  put  him  into  possession. 

p    v         Then     the    contract   goes    on  :     "  The     first   condition    is    that   the   said 

COUNCIL     Shukulji  "   (that  is  the  ancestor  of  the  plaintiffs)   shall  retain  possession  as 

lessee   of  all  the  villages   of  the  ilaka  to    the  extent  of  seven    annas  for  the 

17  G.  432     stipulated    term."     There    was  a  contract,    therefore  that   he  was  to  have 

(P.C.)=      possession   of  that   property  for    a  term  commencing    [436]    on   the    23rd 

13  Ind^  Jur.  of  September  1877.     It  turned  out  that  the  estate  had  been  seized  into  the 

Sar  PC  J     hands   °f  ^6  Collector    under  a  decree    against  the  defendant,    and  it  was 

484='  '    impossible  for  him  to  the  plaintiffs  into  possession. 

Rafique  &  Then  the  question  arises,  what  were   the  damages  for  their  not  being 

P  C  No°nil5  put  into  P°ssession  ?    The  damages  awarded  were  for  the  Rs.  1^,000  which 

'  had   been  received,    and  interest  upon   that   amount  from  the  date  of  the 

contract,  at    12    per    cent.     If  the  defendant  had  given  possession,    as  was 

intended  by  the    terms  of  this  contract,    the  plaintiffs   would  have  had  the 

property    for  a  period  to   commence  from  the  23rd  of  September  1877  as  a 

security  for  Rs.  16,000  and  interest. 

The  plaintiffs  not  having  been  put  into  possession,  and  the  defendant 
not  being  able  to  give  them  possession,  the  damages  which  they  sus- 
tained by  not  having  that  security  for  the  Rs.  16,000  and  interest  were 
the  Rs.  16,000  and  interest  which  the  Judicial  Commissioner  has  allowed. 
Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  that  the 
decree  of  the  Judicial  Commissioner  ought  to  be  affirmed,  and  the  appellant 
must  pay  the  costs  of  this  appeal. 

Appeal  dismissed. 

Solicitors  for  the  appellant :   Messrs.  T..L.  Wilson  (~  Co. 
Solicitors  for  the  respondent :   Messrs.  Borrow  <§•=  Rogers. 


c.  B. 


17  C.  436  (P.C.)  =  17  LA.  17  =  13  hid.  Jur.  452  =  5  Sar.  P.C.J.  472. 
PRIVY  COUNCIL. 

PRESENT  : 

Lord  Watson,  Lord  Hobhouse,  Sir  B.  Peacock  and  Sir  R.  Couch. 
[On  appeal  from  the  High  Court   at  Calautta.] 


KISSORIMOHUN  Roy  AND  OTHERS  (Defendants)  v.  HARSUKH 
DAS  (Plaintiff).      [23rd  July  and  1st  August,  1889.] 

Attachment — Wrongful  attachment— Claim  to  attached  property — Civil  Procedure 
Code,  ss.  278.  283,  483 — Attachment  before  judgment — Liability  of  creditor  who 
caused  attachment  of  goods  not  belonging  to  the  debtor — Damages  of  sale — 
Difference  between  English  and  Indian  law  on  the  subject. 

Orders  for  attachment  in  security  under  s.  483  of  the  Civil  Procedure  Code 
being  issued  on  the  ex-parte  application  of  the  creditor,  who  is  bound  to  specify 
[437]  the  property  which  he  desires  to  have  attached  and  its  estimated  value,  it 
follows  that  the  attachment  is  the  direct  act  of  the  creditor,  for  which  he  is  im- 
mediately responsible.  Should  the  goods  be  proved  not  to  belong  to  the  debtor, 
the  litigation  and  delay,  and  also  any  depreciation  of  the  goods  by  an  intermedi- 
ate fall  in  the  market,  between  attachment  and  sale,  are  the  natural  and  necessary 
consequences  of  the  creditor's  unlawful  act. 

The  plaintiff  having  taken  without  success,  the  summary  proceeding  under 
s.  278,  to  get  the  release  of  goods  attached  under  s.  487,  in  a  suit  to  which  he  was 
not  a  party,  afterwards,  in  a  suit  brought  by  him  in  'accordance  with  s.  283, 
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established  his  right  of  property  in  the  goods;  Held,  that  (a)    in   order  to   entitle          1889 
him  to  the  full  indemnity  for  the  wrongful  attachment,  he  was  not  bound  to  allege       A!;G 
and  prove  that  the  defendants  had  resisted  his  previous  application  under  s.    278          -  •  '._ 
maliciously,    or   without    probable   cause;    and   that    (b),  the  goods  having  bi en         PRIVY 
sold  under  the  Court's  order,  the  difference  in  market  value  of   the   goods   at   the 
time   of   their  attachment    (November    1883)  and  their  price  when  they  were  sold 
(June  1884),  the  selling  prices  having  fallen  intermediately  must  be  added    to   the 
damages.  W  C.  4Z6 

(P.C.)  = 

Held,  also  that,  without  bringing    under   review   the   judgment    under   s.    278,  \i    \,\t  17 
the  effect  of   the   judgment    in  the  suit  brought  in  accordance  with  s.  283  was  to  13   ind.  jU 
supersede  the  order  under  s.  278  and  to  render    it   inconclusive.     The   procedure        452  =  5 
on   attachment   not    being   the   same   in  India  as  in  England,  where  a  judgment-    Sar.  P.C.J 
creditor  is  not  responsible  for  the  consequences  of  a  sale,  under  a  judicial  order,          472. 
of   goods    taken  in  execution  in  satisfaction  of  his  debt,  that  proposition  does  not 
hold  good  under  the  Indian  procedure  ;  and  Walker  v.  Oldittg  (1)  is    inapplicable 
to  the  latter. 

[R.,  33  A.  306  (308)  =  8  A.L  J.  92  =  9  Ind.  Cas.  317  ;  35  M.  598  (602)  =  12  Ind.  Cas.  507 
»=21  ML.J.  1052  (1057)  =  10  M.L.T.  365=  (191 1)  2  M.W.N.  414  ;  6  Bom.  L  R. 
704  (714)  ;  12  Bom.  L.R.  244  (248)  (P.C.)=ll  C.L.J.  172=14  C.W.N.  285=7 
M.L.T.  57  =  5  Ind.  Cas  549;  4  Bur.  L.T.  220=12  Ind.  Cas.  26  ,  6  Ind.  Cas. 
789  ;  13  Ind.  Cas.  803  (805)  =  14  O.C.  343;  13  O.C.  357  (360);  7  C.P.L.R.  77  (80).] 

APPEAL  from  a  decree  (13th  March  1886)  of  the  High  Court  (2) 
affirming  a  decree  (28th  April  1884)  of  the  High  Court  in  its  Original  Civil 
Jurisdiction. 

The  suit  out  of  which  this  appeal  arose  was  brought  on  28th  April 
1884  by  the  respondent,  Harsukh  Das,  in  accordance  with  s.  283,  Civil 
Procedure  Code,  to  establish  his  right  of  property  in,  or  a  lien  upon,  922 
bales  of  jute  which  had  been  attached  on  28th  November  1883,  before 
judgment,  under  s.  483,  by  the  present  appellants,  Kissorimohun  Roy  an^ 
his  brothers,  in  a  suit  brought  by  them  on  23rd  November  1883,  in  the 
Court  of  the  Subordinate  Judge  of  the  24-Pergunnahs  District,  against 
Borodakant  Dey  and  Umakant  Dey,  at  that  time  dealers  in  jute.  That 
suit  was  one  to  recover  about  Rs.  4,500  from  the  Deys  in  respect  of  trans- 
actions [438]  between  them  and  the  Roys,  who  caused  to  be  attached 
the  above  bales  of  jute  the  screwing-godowns  of  Harsukh  Das  at  Chitpore 
as  the  property  of  the  Deys.  A  claim  was  preferred,  under  s.  278,  by 
Harsukh  Das,  who  was  to  screw  the  jute  into  bales,  having  had  trans- 
actions with  the  Deys  in  the  autumn  of  1883,  and  having  made  a  contract 
on  7th  November  1883  with  them,  under  which  he  was  to  have  a  lien  on 
jheir  jute  for  advances  made  by  him,  and  for  interest  and  other  charges. 
Harsukh  Das,  claim  was  disallowed  on  the  15th  April  1884,  by  the  Sub- 
ordinate Judge,  under  whose  order,  afterwards  made  for  the  benefit  of  all 
concerned,  the  jute  was  sold  on  30th  June  1884,  realizing  Rs.  12,053.  This 
was  upon  a  decline  in  the  market  price. 

On  the  dismissal  of  his  claim,  and  before  the  sale,  Harsukh  Das 
brought  this  suit  claiming  to  have  his  right  of  property  in  the  jute  at  the 
time  of  the  attachment  declared  and  claiming  that,  if  the  Court  should  find 
that  he  was  not  in  fact  the  proprietor  as  against  the  Roys,  he  should  be 
declared  to  have  a  lien  on  the  jute  for  his  advances  to  the  Deys,  amounting 
to  Rs.  42,025  ;  also,  if  the  jute  should  be  sold,  that  he  should  have  decree 
for  its  value  when  attached,  viz.,  Rs.  23,355. 

The  Courts  below  concurred  in  conclusions  opposed  to  those  of  the 
Subordinate  Judge,  and  held  that  the  plaintiff,  at  the  time  of  the  attachment 
in  November  1883,  was  the  actual  owner,  by  purchase  from  the  Deys,  of 

(1)  1  H.  &  C.  621  =  9  Jur.  N.  S.  53  =  32  L,  J.  Exch  142  =  7  L.J.N.S.  633. 

(2)  See  Kishorj  Mohun  Rai  v.  Hursook  Das,  12  C.  696. 
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1889  848  of  the  bales,  and  was  therefore  entitled  to  recover  the  full  market  value 

AUG.  1.  of  those  bales  at  the  date  of  the  attachment ;  and  as  to  the   residue   of   the 

PRIVY  Da'es'    tnat  tne  plaintiff  had  under  an  agreement  in  writing  with  the  Deys, 

COUNCIL  the  *ien  c^aimed  DV  nim-     The    result    to   these    appellants    was    that    the 

market    value    of   the    843    bales    having    fallen    largely  between  the  25th 

17  C.  436  November  1883,  when  they  were  attached,    and    the    30th   of   June    1884, 

(P.C.)=  when    they   were   sold    by   order   of   the   Court  of  the  Subordinate  Judge, 

&l'^'*J~  t^lese  aPPellants  were  declared  liable    to    make   good    to    the    plaintiff  that 

452=5  dePreciati°n,    amounting   to    Rs.    12,703-12.     And    they  were  also  declared 

Sar.  P.C.J.  liable  to  pay  the  plaintiff  the  sum  of  Rs.    1,690-10    in    respect    of    his    lien. 

472.  The  total  damages  decreed  were  Rs.  25,584. 

An  appeal  from  the  decree  of  Wilson,  J.,  in  the  Original  Jurisdic- 
tion, was  heard  by  a  Divisional  Bench  (Garth,  C.  J.,  [439]  and 
Cunningham,  J.)  The  hearing  of  the  case  and  the  judgments  on  appeal 
are  fully  reported  in  I.L.R.,  12  Calc.,  697.  The  result  was  that  the 
appeal  was  dismissed. 

The  Roys  appealed  to  Her  Majesty  in  Council,  and  on  the  12th 
February  1889,  before  their  appeal  came  on  for  hearing,  an  application 
was  made  on  their  behalf  by  Mr.  R.  V.  Day  tie,  on  affidavits  setting  forth 
that  there  had  been  a  judgment  in  their  favour  by  the  Subordinate  Judge 
on  the  claim  made  by  Harsukh  Das  under  s.  278,  to  their  Lordships, 
Lord  Watson,  Lord  Hobhouse,  and  Sir  R.  Couch,  then  present.  The 
petition  was  to  have  that  judgment,  not  then  contained  in  the  record  of  the 
appeal,  added  thereto.  It  was  argued  that  the  appellants  were  entitled  to 
have  this  judgment  made  part  of  the  record,  and  to  refer  to  it,  as  showing 
that  they  had,  in  the  opinion  of  the  Subordinate  Judge,  acted  in  good  faith 
throughout.  The  application  was  refused,  on  the  ground  that  this  judg- 
ment should  not  have  affected  the  question  raised  in  the  subsequent  inde- 
pendent suit  permitted  by  s.  283. 

Afterwards,  on  the  hearing  of  this  appeal  (July  23rd). 

Mr.  R.  B.  Finlay,  Q.  C.,  and  Mr.  R.  V.  Doyne,  for  the  appellants, 
argued  that  the  Courts  below  had  taken  an  incorrect  view  of  the  plaintiff's 
right  to  damages.  It  was  not  disputed  that,  as  the  Courts  found,  the 
property  was  not  that  of  the  Deys,  but  of  Harsukh  Das.  But  it  was  insist- 
ed for  the  appellants  that,  as  they  had  acted  bona  fide  in  attaching  the 
jute  in  1883,  believing  it  to  be  that  of  the  defendants,  as  it  had  remained 
in  custody  of  the  Court,  and  as  it  had  been  sold  by  order  of  the  Court, 
they  were  not  liable  for  the  amount  of  damages  decreed  by  the  Courts 
below.  The  attachment  could  not  be  regarded  as  having  been  made  with- 
out reasonable  cause,  and  the  respondent  was  an  assenting  party  to  the 
order  made  by  the  Court  for  the  subsequent  sale,  which  took  place  to 
prevent  loss  by  injury  to  the  goods  in  specie.  The  respondent  could  not 
claim  as  damages  the  reduction  in  price,  the  result  of  the  fall  in  the 
market.  In  a  case  like  the  present,  the  party  attaching  goods  for  secu- 
rity, even  although  he  might  have  caused  the  attachment  of  goods  not 
the  property  of  his  debtor,  could  only  be  held  liable  for  such  damages  as 
had  been  occasioned  by  his  acting  without  reasonable  and  probable 
ca-use  ;  or  by  his  having  wilfully  misled  the  Court  into  action,  whereby 
the  opposite  [440]  party  had  been  injured  ;  or  by  reason  of  his  having 
acted  with  malice.  The  attachment  was  the  act  of  the  officer  of  the  Court, 
and  it  would  be  contrary  to  the  principle  declared  in  the  judgment  in 
Walker  v.  Olding  (1),  that  a  parson  who  merely  conducted  litigation  in 

(1)  1  H.  &C.621  =  9jur.  N.  S.  53  =  32  L.J.  Exch.  142. 
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Court  should  be  held  liable  for  what  he  had  done  in  good  faith.    Reference        1889 
was   made   to    Walker   v.    Olding   (1),    The  Quartz  Hill  Consolidated  Gold-       AUG.  I. 
mining  Company  v.  Eyre  (2),  Mitchell  v.  Mathura  Das  (3). 

Mr.  T.  H.  Cowie,  Q.  C.,  and  Mr./.  H.  A.  Branson,  for  the    respondent,      FRIVY 
contended    that   the  appeal  must  be  determined  on  the  fact,  found  by  both       °^  VCIL* 
the   Courts    below,    that    the  goods  at  the  time  of  the  attachment  were  the     17  c  H6 
plaintiff's,    rendering   the   attachment  illegal.     It  was  no  part  of  their  case      (P.C.)  = 
that  it  was  malicious,  nor  was  it  necessary  for  them    to  assert   that   there  17  LA.  17= 
was   an  absence  of  probable  cause,  although  no  admission  was  made  as  to  *3  Ind^Jur. 
the  latter,  of  which  the  Committee  were  not  in  a   position    to   judge.     The    gar  p  c  j 
rinding    of    the    Courts    below    must    be    taken    as  to   all    the  matters    '    472' 
of  fact,  in  which  they    have   concurred,    no   ground    having    been    shown 
by    the    appellants    for    impeaching    that    rinding.     The    attachment  was 
illegal,    as  depriving    the   plaintiff  of    his   right  ;  and    the    illegality   was 
sufficiently  brought  home  to  the  defendants  by  their  having  set  the  Alipore 
Court  in  motion.     At  their  own  risk  they  had  caused  the  attachment,  and 
the  order  of  the  Court  in  directing  the  sale  of   the    goods    to   save    further 
loss    was   an   executive   act,    not  a  judicial  proceeding  ;  which  act  was  the 
direct   consequence  of   the   defendant's    mistake.     The    Civil    Procedure 
enacted    the    law,    which    was    not   identical     with    English     law  on    the 
subject,  though,  if,  in  Walker    v.  Olding   (1),  the    defendants    had    pointed 
out  the  particular  goods  to  the  Sheriff's  officer,  the  decision  would  probably 
have    been    different.     Here    the    wrongful    attachment  was  directly  occa- 
sioned   by  the  appellants,  who  were  therefore  responsible  for  all  the  direct 
consequences. 

Mr.  R.  B.  Finlay,  Q.  C.,  replied. 

On   a   subsequent   day   (1st    August)   their  Lordships'  judgment  wa; 
delivered  by  : — 

JUDGMENT. 

[441]  LORD  WATSON. — The  present  appellants,  in  a  suit  brought  by 
them  before  the  Subordinate  Judge  of  the  24-Pergunnahs,  obtained  a  decree 
for  a  debt  of  Rs.  4,523  against  two  persons,  who,  in  these  proceedings,  are 
called  the  Deys,  on  the  7th  January  1884.  During  its  dependence,  the 
appellants  made  application,  in  terms  of  s.  483  of  the  Civil  Procedure 
Code,  for  attachment  in  security  of  1,900  bale*,  of  jute,  more  or  less,  then 
lying  in  the  present  respondent's  premises  at  Chitpore,  which  they  alleged 
to  be  the  property  of  one  of  -the  Deys,  the  defendants  in  the  suit.  On  the 
28th  November  1883  a  perwana  was  issued,  directing  the  Nazir  of  the  Court 
"  to  proceed  to  the  spot  and  make  an  inventory  of  the  bales  of  jute  actually 
attached,  the  same  will  be  identified  by  Han  Churn  Sircar  on  plaintiff's 
behalf. 

The  Nazir,  in  execution  of  the  warrant,  proceeded  to  the  respondent's 
premises  on  the  28th  November,  and  there  attached  a  quantity  of  jute 
which  was  pointed  out  to  him  by  the  appellants  as  the  property  of  Boroda- 
kant  Dey  consisting  of  848  bales,  which  the  respondent  alleged  had  been 
purchased  by  him  from  the  Deys,  and  74  bales  over  which  he  alleged  that 
they  had  given  him  a  lien  for  advances.  The  respondent  then  preferred 
a  claim  to  the  goods  attached  under  s.  278  of  the  Code,  which  was 
disallowed,  after  inquiry,  by  the  Subordinate  Judge,  on  the  15th  April  1884. 

On  the  28th  April  1884  the  respondent,  as  authorized  by  s.  283  of 
the  Code,  instituted  the  suit  in  which  this  appeal  is  taken  before  the  High 

(1)  1  H.  &C.  621=9  Jur.  N.S.  53  =  32  L  J.  Exch.  142. 

(2)  L.R.  11  Q.  B.  D.  674.  •     (3)  12I.A.  150  =  8  A,  6. 
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1889       Court   at    Calcutta,   in   order   to   establish  the  rights  which  he  claimed  in 

Ai'<;.  l.     the  goods,  and  for  damages  in  respect  of  their    wrongful    attachment.     By 

decree   dated    the   28th    December    1884,    Wilson,   J.,    declared    that  the 

P  F  respondent    was    sole   and  absolute  proprietor  of  the  848  bales,  and  had  a 

CIL*    valid  and  effectual  lien  upon  the  remainder    for   advances   exceeding  their 

17  C.  436     value>   an<3   assessed  damages  at  Rs.  24,584,  being  the  market  value  of  the 
(P.C.)=      jute   at   the   time   of   the  attachment.     The   Court  of  Appeal,  on  the  13th 
17  l.A.  17«  March  1886,  affirmed  the  judgment  of  Wilson,  J.,  with  costs. 

13452-taUr'  ^e    Decree    °f    *he    Subordinate    Judge,    dismissing    the    respond- 

Sar  pTc.J,  ent's  claim,  was  not  brought  under  review  in  these  proceedings  [442] 
472.  '  before  the  High  Court  ;  but  the  effect  of  the  judgment  of  the  High 
Court  has  been  to  supersede  his  decree  and  render  altogether  inconclusive. 
The  goods  in  question  were  sold  in  June  or  July  1884,  by  order  of  the 
Subordinate  Judge,  when,  owing  to  the  intermediate  fall  in  the  market, 
the  price  obtained  for  them  was  about  half  of  what  they  were  worth  at  the 
date  of  the  attachment. 

The  validity  of  the  respondent's  claim  to  these  922  bales  of  jute 
depends  upon  the  authenticity  of  the  documents  of  title  produced  and 
founded  on  by  him,  which  has  been  affirmed  in  this  action  by  the  concur- 
rent findings  of  both  Courts  below.  In  the  argument  addressed  to  their 
Lordships  the  appellants  did  not  impeach  these  findings  ;  but  they  main- 
tained that  damages  were  assessed  on  an  erroneous  principle,  and  that 
the  respondent  was  not  entitled  to  recover  more  than  the  price  which  the 
jute  realized  when  sold  by  order  of  the  Subordinate  Judge  in  the  year  1834. 
The  appellants  argued  that  to  condemn  them  in  payment  of  the 
market  value  of  the  jute  on  the  28th  November  1883  was,  in  reality,  to 
make  them  responsible  for  delay  occasioned  by  litigation,  and  that  the 
respondent  could  not  recover  the  difference  between  that  value  and  the 
depreciated  price  arising  from  such  delay,  unless  he  alleged  and  proved  that 
they  had  litigated  maliciously  and  without  probable  cause.  That  is  a  rule 
which  obtains  between  the  parties  to  a  suit  when  the  defendant  suffers  loss 
through  its  institution  and  dependence.  It  does  not  apply  to  proceedings 
taken  by  the  injured  party,  after  the  wrong  is  done  in  order  to  obtain 
redress.  But,  in  this  case,  there  has  been  no  action  and  no  proceeding 
instituted  by  the  appellants  against  the  respondent  Harsukh  Das.  The 
summary  proceeding  under  s.  278  was  taken  by  the  respondent  for  the 
purpose  of  getting  the  release  of  an  attachment  issued  in  a  suit  to  which  he 
was  not  a  party  ;  and  it  does  not  appear  to  their  Lordships  that,  in  order 
to  entitle  him  to  recover  full  indemnity  for  the  wrongful  attachment  of  his 
goods,  the  respondent  is  bound  to  allege  and  prove  that  the  appellants 
resisted  his  application  maliciously,  and  without  probable  cause. 

The  appellants  mainly  relied  upon  the  English  case  of  Walker 
[443]  v-  Olding  (1)  which  was  cited  as  an  authority  for  the  proposition 
that  a  judgment-creditor  is  not  responsible  for  the  consequences  of  a  sale, 
under  a  judicial  order,  of  goods  illegally  taken  in  execution  in  satisfaction 
of  his  debt.  Walker  v.  Olding  (1)  would  have  been  an  authority  of  import- 
ance had  the  law  of  execution  been  the  same  in  India  as  in  England,  but 
there  is  in  that  respect  no  analogy  between  the  two  systems.  In  England 
the  execution  of  a  decree  for  money  is  entrusted  to  the  Sheriff,  an  officer 
who  is  bound  to  use  his  own  discretion,  and  is  directly  responsible  to  those 
interested  for  the  illegal  seizure  of  goods  which  do  not  belong  to  the  judg- 
ment-debtor. In  India  warrants  for  attachment  in  security  are  issued  on 

(1)  1  H.  andC,  621  =  9  Jur.  N.S.  53  =  32  L.J.  Exch.  142. 
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the   ex   pavte   application    of   the    creditor,    who   is    bound    to   specify  the        1889 
property  which  he  desires  to  attach,  and  its  estimated    value.     In  the    pre-       AUG.  1. 
sent   case,  by   the  terms   of  the    perwana,  no  discretion  was  allowed  to  the        ~ — 
officer  of  Court  in  regard  to  the  selection  of  the  goods  which  he  attached  ;    _ 
his   only  function    was  to  secure  under    legal  fence  all    bales  of  jute  in  the  ^CIL. 

respondent's    premises  which    were  pointed    out    by    the    appellants.     The     17  c  436 
illegal    attachment  of   the  respondent's   jute  on    the  28th    November  1883      (P.C,)  = 
was  thus  the  direct  act  of  the  appellants,  for  which  they  became  immedi-  17  I.A.  17 
ately    responsible  in    law;  and    the  litigation    and    delay,    and  consequent   iSInd^Jur 
depreciation  of  the  jute,  being  the   natural  and   necessary  consequences  of    gar  p  Q j 
their  unlawful  act,  their  Lordships  are  of  opinion  that    the  liability    which          472.' 
they   incurred  has    been  rightly   estimated  at  the  value   of  the  goods  upon 
the  day  of  the  attachment. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  that 
the  judgment  appealed  from  ought  to  be  affirmed.  The  appellants  must 
pay  the  costs  of  this  appeal. 

Appeal  dismissed. 

Solicitors  for  the  appellants :   Messrs.  Barrow  &  Rogers. 
Solicitors  for  the  respondent :  Messrs.  T.  L.  Wilson  &>  Co. 


c.  B. 


17  C.  444  (P.C.)  =  17  I.A.  54  =  5  Sar.  P.C.J.  486  =  Rafique  and  Jackson's 

P.O.  No.  116. 


PRIVY  COUNCIL. 

PRESENT  : 

Lord  Ilobhoitse,  Lord  Macnaghten,  Sir  B.  Peacock,  and 

Sir  R.  Couch. 
[On  Appeal  from  the  Court  of  the  Judicial  Commissioner  of  Oudh.} 


RAMSINGH  AND  ANOTHER  (Plaintiffs)  v.  DEPUTY 

COMMISSIONER  OF  BARA  BANKI  (Defendant). 

[6th  November,  1889.] 

Oudh  Talukhdar s — Title  obtained  by  Talukhdar  under  his  sanad — Effect  of  confis- 
cation of  1858  upon  previous  gift — Attempt  to  establish  trust  for  claimants  as 
to  part  of  talukhdari  estate— Claim  to  sub-proprietary  right  distinguished. 

The  sanad  granting  a  talukhdar's  estate  confers  prima  facie  an  absolute  title 
upon  the  grantee. 

A  gift  of  villages  by  a  talukhdar  to  collateral  relations,  if  effectively  made  in 
1850,  and  whether  absolute  or  only  for  the  maintenance  of  the  donees  out  of  the 
rents  and  profits,  was  rendered,  by  the  effect  of  the  confiscation  of  1858,  inopera- 
tive after  that  event  to  establish  an  interest  as  against  the  talukhdar  holding 
under  a  sanad  comprising  the  villages. 

Where  a  claim  was  upon  the  principle  that  the  conduct  of  a  sanad- 
holding  talukhdar  and  of  his  predecessor  had  been  sufficient  to  establish  against 
him  a  liability  to  make  good,  out  of  his  taluk  interests,  as  to  which  ground 
was  supposed  to  have  been  given  for  his  relation  to  claim.  Held,  that  such  a 
claim  was  not  established  merely  by  the  claimants  having  been  left  in  possession 
of  villages,  and  having  paid  to  the  talukhdar  only  the  proportion  of  the  revenue 
assessed  upon  them,  during  the  whole  time  of  the  troubles  in  Oudh,  and  after- 
wards. Held,  also,  that  the  question  of  the  claimants  having  an  under- 
proprietary  right  in  such  villages  was  entirely  irrelevant  to  a  claim  for  a  decla- 
ration that  they  had  proprietary  right  therein,  on  which  latter  title  they  sought 
to  found  a  right  to  have  their  names  entered  in  the  settlement  record;  and  held 
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1889  tnat   although  there   are  cases   in  which   the  claimant  of  a  proprietary  right  inay 
Nov.  6.  t>e  allowed  to  maintain,  on  the  same   facts,  that    he  is   an  under-proprietor,    this 
claim  was  not  one  of  them. 

PRIVY  APPEAL    from  a    decree  (5th  April  1886)  of  the  Judicial  Commissioner 

COUNCIL.    Of   Qudh,  affirming  a  decree   (30th  October    1885)  of  the  District  Judge  of 
17~C~M4     Lucknow,  dismissing  the  suit  of  the  appellants  with  costs. 
(P.O.)  =  In    the    suit   out   of   which    this  appeal   arose,  the  plaintiffs  sought  a 

17  I.A.  54=  declaration  that  they  were  in  full    proprietary  possession   of  six  villages   in 
5  S486='C'J<  Per£unnah    Haidargarh,  part   of  the  Pokhra    Ansari  Taluk,    of  which  the 
Raflque  &    Deputy  Commissioner  of    Bara  Banki    was  [445]    Manager   on  behalf   of 
Jackson's     the   talukhdar,  a    minor,  under  the  Court  of  Wards.     They  claimed  under 
P.O.  No.  116.  a  deed  of  gift  to  their  father,  Babu  Gurdet  Singh,  from  his  nephew  Rajah 
Sahaj  Ram  Buksh,    then  the  talukhdar,    executed  in    1258(Fasli),    corres- 
ponding to  1267  (Hijri),  and  to  1850  (Christian).     This  alleged  donor  was 
the   deceased  elder    brother  of  the    present   minor    talukhdar.     The   ques- 
tion on    this  appeal  was,    whether  they   had   established   their    proprietary 
right,  it  being  insisted  against  them  that  the  mere  fact  of  their  possession  for 
many    years  was   consistent  with    the  villages    having  only    been  given  to 
them  for  their    maintenance  ;  and    that,    according  to    the  defendant,    was 
what   had   occurred.     The   plaintiffs   alleged   that    they    were   entitled  to 
mutation  of  names  in  the  settlement  record,  but  had  only  recently  required 
and    applied  for    it ;  having  lately    mortgaged  parts   of  the  villages,  which 
rendered  it  necessary  for  them  to  have  their  names  recorded  as  proprietors. 

The  defendant,  the  Deputy  Commissioner  of  Bara  Banki,  as  Manager  of 
the  Pokhra  Ansari  Estate,  on  behalf  of  the  minor  talukhdar,  admitted  that 
the  parties  were  descended  from  a  common  grandfather  Rajah  Surkham 
Singh  ;  but  alleged  that  the  taluk  descended  by  old  family  custom,  and  in 
accordance  with  the  Oudh  Estates  Act  I  of  1869,  to  a  single  heir,  while  the 
chutbhayas  (or  cadets  of  the  family)  were  entitled  only  to  maintenance ;  the 
plaintiffs  holding  the  disputed  villages  as  guzaradars  (or  holders)  of  sub- 
sistence allowance.  He  disputed  the  deed  of  gift  of  1850,  which,  as  he  con- 
tended was  of  no  operation,  in  consequence  of  the  confiscation  of  the  15th 
March  1858,  the  revival  of  thetalukhdari  system  in  place  of  the  village  system, 
the  summary  settlement  of  1859,  the  talukhdari-sanad,  and  the  legislation 
of  the  Oudh  Estates  Act  I  of  1869.  The  minor  talukhdar  was  entitled, 
according  to  the  defendant,  to  an  absolute  proprietary  right,  without  being 
liable  in  respect  of  any  trust,  express  or  implied. 

At  the  hearing,  upon  issues  raising  the  questions  of  the  genuineness 
of  the  deed  of  gift,  and  the  effect  of  the  ^plaintiffs'  long  possession,  it 
appeared  that  the  latter  held  possession,  paying  to  the  t  ilukhdar  only  the 
revenue  assessed  upon  the  villages,  some  of  their  witnesses  describing  their 
tenure  as  pukhtadari. 

[446]  The  District  Judge,  without  rinding  that  the  alleged  deed  of 
gift  was  genuine,  decided  that,  if  it  was,  it  would  have  been  inoperative, 
for  the  reasons  above  stated.  Although  the  sanad,  and  the  law,  protected 
inferior  rights,  this  suit  having  been  brought  for  the  full  proprietary  right, 
being  to  all  intents  and  purposes  a  suit  for  the  partition  of  the  talukh, 
could  not  be  maintained  for  the  under-proprietary  right. 

On  an  appeal,  urging  that  the  talukhdar  had  by  this  conduct  consti- 
tuted himself  a  trustee  for  the  appellants,  who  also,  failing  their  rights  as 
proprietors,  were  entitled  to  a  declaration  of  their  rights  as  under-proprie- 
tors,  the  Judicial  Commissioner,  intimating  that  he  had  no  doubt  of  the 
genuineness  of  the  deed  of  gift  of  1855,  said  : — 
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"  But   I  am   of  opinion  that  under  the  terms  of  Lord  Canning's   pro-        1889 
clamation    of  the  15th  March  1858,   the  deed   of  gift  ceased    to  be  of  effect     Nov.  6. 
from  the   date  of  that    prcclamation.     The  words  of  the  proclamation  are      p 
clear.     '  With  the  above  mentioned  exceptions  the  proprietary  right  in  the    r 
soil   of  the    province  is  confiscated,  '   and  the  plaintiffs'  right  is  not  among  "IL* 

the  exceptions.     If  the  plaintiffs  had  a  right  to  a  sub-settlement,  their  right     170.44* 
was   no   doubt  protected    by  the  letters  printed  in  the  schedule    to  Act  I  of      (P.C.)= 
1869  ;   but  the  plaintiffs   cannot  bring  themselves    within  the    terms  of  Act  17  I.A.  54  =» 
XXVI    of    1866,   and  what    they   claimed    in  this  suit  was  the  proprietary  5  Sarg/lCfJ- 
right  in    the   villages.     The    statement  that    under-proprietary    right  only    RaflqJ^  & 
was   claimed    is   an   after-thought    put    forward  for  the  first  time  at  the     Jackson's 
hearing  of  the  appeal.  P.C.  No.  116. 

"  I  am  unable  to  find  that  « the  evidence  shows  that  the  talukhdar  by 
his  conduct  constituted  himself  a  trustee  for  the  plaintiffs.'  The  trust 
must  [Hardeo  Baksh  v.  Jawahir  Singh  (1)]  have  been  created  at  some 
time  after  the  grant  of  the  talukhdari-sanad,  and  I  can  find  nothing  in  the 
evidence  to  suggest  the  creation  of  any  such  trust.  The  evidence  goes 
no  further  than  to  show  that  plaintiffs  were  allowed  to  hold  the  villages 
as  cadets  of  the  family.  When  attempts  at  alienation  were  made,  they 
were  resisted  ;  and  in  1871  the  talukhdar  endeavoure  1  to  get  the  villages 
made  liable  for  his  debts. 

"  The  appeal  fails  and  dismissed  with  costs.  " 

On  this  appeal, 

Mr.  J.  H.  A.  Branson,  for  the  appellants,  adverted  to  their  uninter- 
rupted possession,  and  that  of  their  father  before  them,  of  the  villages, 
in  which  he  contended  that  they  certainly  had  rights.  [447]  The 
family  connection  of  the  parties,  their  payment  only  of  the  Government 
revenue,  the  acquiescence  of  the  talukhdar  for  the  time  being  in  a  state 
of  things  favourable  to  the  plaintiffs'  claim,  went  far  to  show  that  he  had 
recognized  a  trust  for  them.  At  all  events,  the  appellants  had  shown 
themselves  entitled  to  rights  as  under-proprietors.  He  referred  to  the 
judgment  in  Gauri  Shtmker  v.  The  Maharaja  of  Btilramport  (2),  showing 
that  a  plaintiff,  seeking  by  his  plaint,  a  direct  settlement  in  superior- 
proprietary  right,  might  modify  his  claim  to  one  for  a  sub-settlement  of 
an  under-proprietary  right.  The  appellants  were  entitled  to  a  decree 
stating  what  their  rights  had  been  found  to  be,  and  that  there  ought  to  be 
a  sub-settlement  with  them. 

Mr.  W.  F.  Robinson,  Q.  C.,  and  Mr.  C.  C.  Macrae,  for  the  respondents, 
contended  that  the  only  ground  on  which  the  plaintiffs  could  maintain  the 
claim  which  they  had  made,  upon  the  issue  which  they  had  raised,  had 
failed  entirely,  leaving  them  no  right  of  falling  back  on  the  claim  to  a  sub- 
settlement.  The  case  cited  was  distinguishable,  and  the  present  claim  was, 
in  effect,  disposed  of  by  what  their  Lordships  had  said  in  Haidav  AH 
Khan  v.  Nawab  Ali  (3).  The  plaintiffs  could  not,  on  this  record,  rely,  for 
a  decree,  upon  any  title  they  might  have  as  under-proprietors,  which  might 
or  might  not  be  brought  forward,  but  had  not  been  put  in  issue. 

Mr./.  H.  A.  Branson  replied. 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered  by 

LORD  HOBHOUSE. — The  villages  which  are  the  subject  of  this  suit 
are  part  of  the  defendant's  taluk,  and  are  included  in  the  sanad  under  which 

(1)  3  C.  523  =  4  I.A.  178  =  6  I.A.  161.  (2)  6  I.A.  1  =  4  C.  839. 

(3)  16  I.A.  183=  17  C.  311. 
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1889       he    holds  that  taluk.     The  plaintiffs  claim  to  be  proprietors  of  the  villages 
Nov.  6.      by  virtue  of  a  deed  of  gift,  which  was  dated  in  the  year  1850,  ai\d  of  posses- 
p^y      sion  taken    under  that  deed,   and  continued    up  to  the    present  time.     The 
COUNCIL     ^eec*  °^  ^*  was  ma(^e  ky  tne  son  of  the  then  Rajah,  or  talukhdar,  who  was 
the  manager  of  the  estate,   and  made  to  the    brother  of  the  then  talukhdar, 


17  C.  444     who   is  *ne    father    of   the    plaintiffs.      The   genuineness    of    the    deed    is 

(P.C.)=      disputed;    but   it    has   been  held  to  be  genuine  by    [448]    the    Judicial 

17.I.A.  54=    Commissioner  ;   and  for  the  purposes  of  the    present  appeal  the  correctness 

5  S486-  C  J  °^   *ke   holding   may    be   assumed.     But  there  is  no  doubt  that  the  deed 

Rafique  ft    °^   S1^   (whether  it  is  an    absolute  gift,    or  one  for  maintenance  only,    is  a 

Jackson's    matter  of  dispute)    was  displaced  by    Lord   Canning's    proclamation;   and 

P.O.  No.  116.  that  the   sanad  of  the  taluk    conferred   an  absolute   title  upon    the  grantee 

prima  facie. 

The  plaintiffs  base  their  claim  upon  the  principle  of  those  decisions 
of  this  Committee,  in  which  it  has  been  held  that  the  conduct  of  the 
holder  of  a  sanad  has  been  sufficient  to  establish  against  him  a  liability 
to  make  good,  out  of  his  sanad,  interests  in  the  property  which  he  has  by 
that  conduct  either  granted  to  other  people,  or  given  them  ground  to 
claim.  But  the  plaintiffs  do  not  show  that  there  has  been  any  such 
conduct  beyond  the  fact  that  they  have  been  left  in  possession  of  the 
property  during  the  whole  time  of  the  troubles  in  Oudh,  and  down  to  the 
present  time. 

The  talukhdar  has  paid  to  the  Government  the  revenue  for  the  whole 
taluk,  and  the  plaintiffs  have  paid  the  talukhdar  that  share  of  the  revenue 
which  would  be  payable  for  the  villages  that  they  hold. 

They  are  now  desirous  of  selling  or  mortgaging  the  property. 

They  have  attempted  to  do  so,  and  they  have  failed  because  they  can- 
not get  a  mutation  of  names  ;  and  the  present  suit  is  a  declaratory  suit, 
in  which  they  seek  a  declaration  that  they  are  the  proprietors  of  the 
property  in  order  that  they  may  obtain  a  mutation  of  names. 

Their  Lordships  are  of  opinion  that  the  mere  fact  of  possession  which 
is  consistent  with  an  intention  to  give  maintenance  as  well  as  proprietor- 
ship, does  not  establish  any  case  against  the  talukhdar,  obliging  him  to 
make  the  plaintiffs  proprietors  of  that  portion  of  his  taluk. 

Other  cases  are  now  set  up.  One  is  that  the  plaintiffs  have  a  good 
title  by  adverse  possession.  Possession  may  be  adverse  or  not,  according 
to  circumstances  ;  and  the  question  of  adverse  or  non-adverse  possession 
is  mainly  a  question  of  fact.  But  there  has  been  no  allegation  of  adverse 
possession  in  the  plaint,  and  no  issue  raised  as  to  it  before  the  Court 
below.  Their  Lordships  think  that  it  is  impossible  now  to  suggest  a  case 
of  adverse  possession. 

[449]  Then  the  plaintiffs  claim  that,  if  they  are  not  proprietors, 
they  have  at  all  events  a  sub-proprietary  right  ;  and  there  are  cases  in 
which  it  would  be  quite  just  and  proper  to  allow  one  who  comes  to  claim 
recovery  of  villages,  or  the  right  to  a  settlement  in  villages,  on  the  ground 
of  a  proprietary  right,  to  maintain  upon  the  same  facts  that  he  is  in 
effect  a  sub-proprietor  ;  but  this  is  not  such  a  case.  The  question  of  sub- 
proprietary  right  is  entirely  irrelevant  to  the  relief  claimed  in  this  suit, 
which  is  for  a  declaration  of  right  on  which  to  found  a  mutation  of 
names  in  order  that  effect  may  be  given  to  the  dealing  with  the  estate  by 
the  plaintiffs. 

Their  Lordships,  thinking  that  the  suit  fails  upon  the  main  point, 
'  hold  that  it  also  fails  upon  the  other  points  ;  and  the  result  will  be  that 
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they  will  humbly  advise  Her    Majesty  that  the  appeal  should  -be  dismissed         1889 
with  costs.  Nov.  6. 

Appeal  dismissed.  PRIVY 

Solickprs  for  the  appellants  :  Messrs.     Watkins  and  Lattey.  COUNCIL. 

Solicitor  for  the  respondents  :  The  Solicitor,  India  Office.  I7"c~444 

c.  B.  (P-C-)  = 

17  I. A.   54  = 
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Before  Sir  W.  Comer  iPetheram,  Kt.,  Chief  Justice,  and  pt(j.  No.  116. 

Mr.  Justice  Pigot. 

GUBBOY  (Plaintiff)  v.  AVETOOM  (Defendant)* 
[15th  January,    1890.] 

Principal  and  agent— Contract  Act  (IX  of  1872).  s.    230— -Undisclosed  principal. 

A  broker  gave  to  one  Gubboy  the  following  sold  note  : — "  Sold  this  day  by 
order  and  for  account  of  E.  E.  Gubboy,  to  my  principal.  G.  P.  Notes  for 
Rs.  2,00,000  (two  lacs)  at  Rs.  98-11. 

"  (Sd.)  A.  T.  A., 

Broker" 

This  note  was  endorsed' — "  A.  T.  A.,  for  principal." 

In  a  suit  by  Gubboy  against  the  broker  for  failure  to  take  delivery  :  Held, 
that  there  was  nothing  in  this  contract  to  rebut  the  personal  liability  of  the 
broker. 

[450]   REFERENCE  from  the  Calcutta  Court  of  Small  Causes. 

The  suit  was  originally  brought  in  the  Court  of  Small  Causes  by  one 
E.  E.  Gubboy  to  recover  from  the  defendant,  one  A.  T.  Avetoom,  a  broker, 
Rs.  2,000  as  damages  for  refusing  to  take  delivery  of  Government  4  per 
cent,  paper  of  the  value  Rs.  2,90,000. 

The  contract  in  the  case  was  dated  the  4th  October  1888  and  ran  as 
follows  : — 

"  Sold   this    day    by    order  and  for  account  of  Elias  E.  Gubboy,  Esq., 

to  my    principal,    Government   of  India  4  per 

Endorsed.  cent.     Promissory  Notes  for  Rs.  2,00,000  (two 

,-10-88 T' AVE/or  M«c,'M/.     ^   only)'    at   the   rate   of  Rs.  98-11,  dear  of 

brokerage. 

A.  T.  AVETOOM, 

Broker. 

"  Delivery  and  cash  on  the  3rd  and  4th  January  1839." 
On  the  8th  November  A.  T.  Avetoom  wrote  to  E.  E.  Gubboy   stating 
that  he  had  accepted  the  contract  for   his    principal,    adding  "  please    note 
that   principal    is  Babu  Tincowrie  Dass,  to  whom  please  deliver  the  paper 
on  due  date." 

To  this  letter  the  attorney  of  E.  E.  Gubboy  replied,  '«  My  client  can- 
not accept  any  principal  in  the  transaction  whatsoever,  you  having 
declared  to  him  at  the  time  of  entering  into  the  contract  that  it  was  a 
mere  matter  of  form  your  entering  the  words  '  my  principal  '  in  the  con- 
tract,  and  that  when  asked  you  declined  to  disclose  the  name  of  your 

*  Small  Cause  Court  Reference  No.  7  of  1889,  made  by  G.C.  Sconce,  Esq.,  Chief 
Judge  of  (he  Court  of  Small  Causes,  Calcutta,  dated  the  8th  July  1889, 
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principal."  The  facts  stated  in  this  letter  were  denied  by  A.  T.  Avetoom  in 
a  letter  in  reply. 

The  plaintiff  tendered  the  paper  on  due  date,  but  the  defendant,  be- 
lieving himself  not  to  be  liable,  had  made  no  arrangements  to  take  up  the 
paper. 

At  the  hearing  the  plaintiffs  own  evidence  failed  to  establish  the  facts 
stated  in  his  attorney's  letter  to  A.  T.  Avetoom,  viz.,  that  the  defendant 
had  told  the  plaintiff  that  he  himself  was  really  the  buyer  ;  and  the  evidence 
of  the  defendant  as  to  what  passed  was  considered  by  the  Court  to  be  the 
most  reliable  ;  that  evidence  was,  "  I  am  sorry  I  cannot  tell  you  the  name 
of  my  principal.  If  you  won't  accept  the  contract,  you  are  at  liberty 
to  do  so.  I  cannot  force  your  signature.  Tincowrie  Dass  was  present, 
[451]  and,  after  some  talk  between  plaintiff  and  Tincowrie  Dass  which  I 
did  not  hear,  plaintiff  said  he  would  accept  the  contract." 

Tincowrie  Dass  was  not  called  by  either  party  ;  but  it  was  proved 
that  he  had  failed  in  business  before  the  2nd  November,  1888. 

On  these  facts  the  learned  Chief  Judge  of  the  Small  Cause  Court,  in 
delivering  judgment,  said  : — "  The  case  turns  on  the  construction  of  s.  230 
of  the  Indian  Contract  Act  (here  followed  the  section)  .  .  .  It  is  for 
the  defendant  to  rebut  the  presumption  that  a  contract  exists  by  which  he 
is  personally  bound.  I  do  not  think  he  has  done  so.  Among  other  cases 
Southwell  v.  Bow  ditch  (1)  was  especially  relied  upon  by  Mr.  Avetoom  for 
the  defendant.  It  was  said  by  Couch,  C.  J.,  in  Greenwood  v.  Holquette  (2), 
«  we  must  not  adopt  as  a  rule  of  construction  that  it  was  intended  to  make 

the  Contract  Law  of  India  the  same  as  the  law  of  England 

and  therefore  we  cannot  refer  to  any  English  case  as  a  guide.  We  must 
look  at  the  words  of  the  law  and  gather  from  them  as  well  as  we  can  what 
was  the  intention  of  the  legislative  authority.' 

"  According  to  Southwell  v.  Bow  ditch  (1)  in  England,  and  plaintiff 
in  a  case  such  as  this  must  prove  positively  that,  by  some  usage  of  trade, 
a  contract  exists  which  makes  the  broker  psrsonally  liable,  or  fail  in  the 
suit.  In  India,  under  s.  230  of  the  Contract  Act,  the  burden  of  proof  is 
thrown  on  the  defendant  to  prove  the  negative,  that  no  contract  exists 
making  him  personally  liable.  He  must  rebut  the  presu.nption  that  a 
contract  does  exist  by  which  he  is  personally  bound.  This  paint  was 
clearly  shown  by  Wilson,  J.,  in  Soopromonian  Setty  v.  Heilgers  (3).  The 
other  Indian  cases  are  Mackinnon  Mackenzie  &»Co.  v.  Lang  Moir  d^  Co.  (4), 
Hasonbhoy  Visram  v.  Clapham  (5).  All  these  Indian  cases  were 
actions  on  charter-parties,  and  are  in  many  ways  distinguishable  from  the 
present  case.  It  might  not  unreasonably  have  been  contended  that  when 
the  defendants  in  these  cases  stated  themselves  to  be  agents  of  the  owners 
of  the  ships,  they  disclosed  the  names  of  these  principals  within  the  meaning 
of  [4523  the  Contract  Act.  The  name  of  the  ship  being  given,  and  the 
other  party  knowing  the  agents  were  not  owners,  it  would  not  have  been 
difficult  to  find  out  who  the  owners  were  (see  per  West,  J.,  I.L.R.,  7 
Bom.  589). 

"  In  Soopvomonian  Setty  v.  Heilgers  (3),  Mr.  Hill,  for  the  plaintiff, 
contended  that  a  contract,  that  the  agent  shall  be  personally  liable  is  to 
be  presumed  when  the  agent  does  not  disclose  the  name  of  the  principal  ; 
that  means,  in  the  case  of  a  contract  in  writing,  when  the  name  of  the 
principal  is  not  disclosed  on  the  face  of  the  instrument.  Mr.  Phillips 


(1)  L.R.  1  C.P.D.  374. 
(3      :C,  71. 


(4)  5  B.  584, 


(2)   12  B.L.R.  42  (46), 
(5)  7  B.  51, 
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contended  that  any  disclosure  is  sufficient;  Wilson,  J.,  said,  'lam 
inclined  to  think  Mr.  Hill's  view  is  right,'  but  he  did  not  decide  the 
point. 

"  Section  231  of  the  Contract  Act  treats  of  the  case  of  a  person  who 
neither  knows  nor  has  reason  to  believe  he  is  dealing  with  an  agent ;  but 
s.  230,  if  I  understand  it  aright,  assumes  full  knowledge  on  both  sides 
that  the  agent  is  entering  into  a  contract  only  as  agent  for  some  principal 
whose  name  he  does  not  disclose.  Such  knowledge  may  be  conveyed  to 
the  plaintiffs  verbally  or  in  writing,  or,  as  in  the  present  case,  in  both 
ways. 

"  It  is  enacted  that  under  these  circumstances  a  contract  (a  supple- 
mentary  contract,  if  I  may  say  so)  shall  be  presumed  to  exist  by  which 
the  agent  (the  brok  er)  is  personally  bound.  In  the  present  case  there 
was  no  disclosure  of  the  principal's  name,  written  or  verbal,  at  the  time 
the  contract  was  made ;  there,  was  a  positive  refusal  to  disclose  the 
principal's  name  ;  and  I  do  not  think  that  a  subsequent  disclosure  of  the 
principal's  name  by  the  broker  is  sufficient  to  rebut  the  presumption 
against  him.  I  can  see  no  difference  whatever  in  substance  between  the 
contract  in  Southwell  v.  Bowditch  (1)  and  the  contract  in  the  present 
case." 

This  judgment  the  learned  Judge  made  contingent  on  the  opinion  of 
the  High  Court  as  to  "  whether  or  not  upon  the  terms  of  the  contract  as 
they  appear  on  the  face  of  the  sold  note,  and  on  the  terms  of  s.  230  of  the 
Indian  Contract  Act,  the  judgment  is  correct  ?" 

Mr.  Sale,  for  the  plaintiff. — The  defendant  is  personally  liable.  He 
has  not  disclosed  his  principal.  I  distinguish  the  case  of  [453]  Soopro- 
monian  Setty  v.  Heilgers  (2)  from  this  case,  as  there  is  nothing  in  the  con- 
tract here  disclosing  the  principal.  In  England  evidence  of  usage  is  ad- 
missible to  make  the  agent  liable  ;  here  the  Contract  Act  presumes  that  he 
is  liable  when  he  does  not  disclose.  The  case  of  Fleet  v.  Murton  (3)  is  on 
all  fours  with  this  case  as  far  as  the  terms  of  the  contract  are  concerned. 
[The  Court  here  called  upon  the  defendant.] 

Mr.  Avetoom,  for  the  defendant. — The  personal  liability  of  the  defend- 
ant is  here  rebutted  by  the  words,  "  for  my  principal  ;"  but  further,  on  the 
8th  November,  the  defendant  disclose  the  name  of  his  principal.  It  is 
not  necessary  that  the  disclosure  should  be  on  the  face  of  the  contract. 
[PETHERAM,  C.  J. — I  am  not  by  any  means  prepared  to  say  that  the  dis- 
closure must  be  on  the  face  of  the  contract.]  The  intention  of  the  parties 
to  the  contract  must  be  looked  at  to  determine  the  liability  ;  the  words 
"  sold  by  order  and  for  account  of  "  mean  that  the  broker  was  selling  for 
a  principal.  In  Gadd  v.  Houghton  (4),  the  words  "  on  account  of  the 
principal  "  were  held  to  be  sufficient  to  save  the  agent  from  liability  ;  see 
also  Pike  v.  Ongley  (5),  where  the  words  were  "  for  and  on  account  of 
owner." 

Mr.  Sale  in  reply. — The  words  "  sold  by  your  order  and  for  your 
account  to  my  principals,"  in  Southwell  v.  Bowditch  (1),  were  held  to  be, 
in  the  absence  of  evidence  of  custom,  sufficient  to  free  the  Broker  from 
liability. 

OPINION. 


ed  by 


The  opinion  of  the  Court  (PETHERAM,  C.  J.,  and  PIGOT,  J.)  was  deliver- 


(I)  L.R.  1  C.P.D.  374. 
(4)  L.R.  1  Excb.  D.  357. 


(2)  5C.  71.  (3)   L.R.  7Q.B. 

(5)  L.R.  18  Q.B.D.  708. 
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PETHERAM,  C.  J. — The  facts  of  this  case  sufficiently  appear  from  the 
judgment  of  the  learned  Judge  of  the  Small  Cause  Court  in  the  reference 
which  has  been  sent  up  to  us,  and  it  is  not  necessary  to  re- state  them 
here,  and  the  argument  on  the  law  is  also  very  fully  dealt  with,  so  it  is 
not  necessary  for  us  to  say  very  much.  The  point  which  was  most 
pressed  before  us  by  the  learned  Counsel  for  the  defendant  was  that 
this  contract  on  the  face  of  it  shows  that  the  presumption  which 
[454]  arises  under  the  Contract  Act  is  rebutted  in  this  case,  because  it  is 
said  that  from  the  words  of  the  contract  itself  it  was  not  intended  that 
the  broker  should  himself  be  liable.  The  case  of  Soopromonian  Setty  v. 
Heilgers  (1),  decided  by  Mr.  Justice  Wilson,  shows  that  the  presumption 
which  arises  under  s.  230  of  the  Indian  Contract  Act  may  be  rebutted, 
and  with  that  view  we  entirely  agree ;  but  the  question  here  is  whether 
that  presumption  has  been  rebutted  in  this  case.  It  is  not  contended 
that  there  is  any  evidence  outside  the  contract  to  rebut  it,  but  it  is  con- 
tended that  certain  words  in  the  contract  itself  do  so.  Now  the  words 
\\  hich  are  relied  on  are  those  at  the  top  of  the  contract,  which  are  "  A.  T. 
Avetoom,  for  principal."  These  words  show  that  A.  T.  Avetoom  was 
acting  as  agent  for  a  real  principal ;  but  the  presumption  which  arises 
under  s.  230  only  arises  when  an  agent  is  acting  for  a  principal,  so  that 
those  words  cannot  be  said  to  rebut  the  presumption.  In  addition  to  this 
the  case  of  fleet  v.  Murton  (2)  is  sufficient  to  show  that  the  agent  may 
be  liable  notwithstanding  words  of  this  kind  in  the  contract.  In  the 
result,  therefore,  we  think  that  the  Chief  Judge  of  the  Small  Cause  Court 
was  right  in  his  view  of  this  case,  and  we  answer  the  question  referred  to 
us  in  the  affirmative.  With  this  expression  of  our  opinion  the  case  will  be 
returned  to  him. 

Attorney  for  the  plaintiff  :  Mr.  Moses. 
Attorney  for  the  defendant  :  Mr.  Sowton. 
T.  A.  P. 
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[455]    APPELLATE  CIVIL. 

Before  MY.  Justice  Wilson  and  Mr.  Justice  Pigot. 


LUTF  ALI  KHAN  (one  of  the  Defendants,  Respondents]  PETITIONER 

v.  ASGUR  REZA  AND  ANOTHER  (MINOR)  BY  HIS  NEXT 

FRIEND  J.  H.  LEWIS,  MANAGER  OF  HIS  ESTATES 

(Plaintiffs,  Appellants')  Opposite  party  * 

[31st  January,  1890.] 

Appeal — Privy  Council  department,  Order  in — Letters  Patent,  High  Court,  els.  15' 
39 — Appeal  from  order  of  Judge  in  Privy  Council  Department — "  Judgment,' , 
Meaning  of. 

No  appeal  will  lie  from  an  order  of  a  Judge  granting  a  certificate  that  a  case  is 
a  fit  and  proper  one  for  appeal  to  the  Privy  Council. 

[Appl.,  18  C.  182  (185)  ;JR.,  17'A.  438  =  A.W.N.  (1895)  89;  22  C.  928  (929) ;  35  M.  1  (18) 
=  8  Ind.  Cas.  340=21  M.L.J.  1  (18)  =  8  M.L.T.  453  =  (1910)  M.W.N.  696  (706)  ; 
D.,  39  C.  1037  (1039)  =  16  C.W.N.  1089  =  17  Ind  Cas.  221  (222).] 

•  Letters  Patent  Appeal  No.  3  of  1889,  against  the  decree  of  Mr.  Justice  Ghose,  one 
of  the  Judges  of  this  Court,  dated  the  20th  of  February  1889,  in  Privy  Council  Appeal 
No.  21  of  1888. 

(1)  5C.  71,  (2)  L.R.  7Q.B.  126, 
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IN   this    case    an  application    was   made   to    Mr.   Justice    Chunder        1890 
Madhub  Ghose,  sitting  iu  the  Privy  Council    Department,  for  a   certificate      JAN.  3i. 

granting  leave,  under  cl.  39  of  the  Letters  Patent  of  1865,  to  the  applicant,       . 

to  appeal  to   the    Privy  Council    from  a  decision    passed    against  him  by      AppEL" 
Mr.  Justice  Norris  and  Mr.  Justice  Beverley  ;  the  learned  Judge  of  the  Privy       **AT. 
Council  Department  granted  his  certificate  ;  and  from    his  order    so  grant-         ^^ 
ing  such  certificate,  the  respondent,  who  was  unsuccessful  in  the  appellate     17  c  H3 
Court,  appeal  under  cl.  15  of  the  Letters  Patent. 

Mr.  Woodroffe  (with  him  Mr.  Evans  and  Mr.  Twiddle)  for  the  res- 
pondent in  the  Letters  Patent  Appeal. — There  is  no  appeal  from  an  order 
passed  under  cl.  39  of  the  Letters  Patent ;  it  is  suggested  that  cl.  15  gives 
a  right  of  appeal,  under  which  clause  an  appeal  lies  against  a  "  judgment." 
The  meaning  of  the  word  "  judgment  "  is  discussed  in  the  following  cases, 
in  which  it  has  been  held  that  no  appeal  lies  : — Mowla  Buksh  v.  Kishen 
Pertab  Sahi  (1),  Amirrunnessa  v.  Behavy  Lall  (2),  Manly  v.  Patterson  (3), 
In  the  matter  of  Rally  Soondery  Dabia  (4).  The  case  of  Hurrish  Chunder 
Chowdhry  v.  Kali  Sunderi  Debt  (5)  does  not  lay  down  any  rules  upon  which 
it  can  be  said  that  an  appeal  lies  to  this  Court  from  an  order  of  a  Judge 
in  the  Privy  Council  [456]  Department  admitting  an  appeal  ;  this 
case  has  been  observed  upon  by  Sir  John  Edge  in  Banno  Bibi  v.  Medhi 
Husain  (6). 

The  Advocate-General  (Sir  Charles  Paul,  with  him  Mr.  Sandel  and 
Moulvi  Mahomed  Yusuf),  for  the  appellant : — I  cannot  say  that  the  Privy 
Council  in  Plurrish  Chunder  Chowdhry  v.  Kali  Sunderi  Debt  (5)  in  express 
terms  overrules  the  decision  of  the  High  Court,  but  it  lays  down  that  the 
decision  of  the  Hight  Court  was  erroneous.  I  can  only  ask  for  a  reference 
to  a  Full  Bench.  In  the  case  of  Kally 'Soondery  Debia  (4),  Garth,  C.  J., 
took  a  mistaken  view  of  what  is  a  ministerial  act.  Granting  a  certificate 
is  a  ministerial  act,  but  the  matters  preliminary  to  so  granting  a  certificate 
are  not  ministerial ;  the  Judge  has  to  exercise  his  discretion  ;  eliminating 
any  ministerial  acts,  the  step  which  a  Judge  takes,  after  hearing  argu- 
ments, is  to  deliver  Judgment.  The  case  of  DeSouza  v.  Coles  (7)  lays  down 
the  construction  to  be  placed  on  cl.  15  of  the  Letters  Patent.  [Picor, 
J. — I  think  that  has  been  dissented  from  in  Sonbai  v.  Ahmedbhai 
HaUbhai  (8).]  The  present  appeal  is  not  from  an  error  of  discretion,  but 
from  an  error  of  law.  I  submit  that  the  word  "  judgment  "  means  every 
order  where  reasons  are  given.  As  to  what  is  a  judgment  within  cl.  15 
of .  the  Letters  Patent,  see  the  cases  cited  in  De  Souza  v.  Coles  (7). 
[WILSON,  J. — The  meaning  of  the  word  as  given  by  the  Madras  High 
Court  is  dissented  from  in  The  'Justices  of  the  Peace  for  Calcutta  v. 
Oriental  Gas  Company  (9).] 

Mr.  Twidale,  in  reply,  referred  to  the  case  of  Sonbai  v.  Ahmedbhai 
Habibhai  (8),  as  showing  that  the  view  taken  of  the  word  "  judgment  " 
in  De  Souza  v.  Coles  (7)  was  not  approved  of. 

JUDGMENT. 

The  judgment  of  the  Court  (WILSON  and  PIGOT,  JJ.)  was  delivered 
by 

WILSON,  J. — This  is  an  appeal  against  an  order  made  by  Mr.  Justice 
Chunder  Madhub  Ghose,  granting  a  •  certificate  to  the  respondent  to  the 
effect  that  the  case  is  a  proper  one  for  appeal  to  the  Privy  Council 

(1)  1  C.  102.  (2)  25  W.R.  529.  (3)  7  C.  339.  (4)  6  C.  594 

(5)  9  C.  482.  (6)  11  A.  375.  (7)  3  M.H.C.  384. 

(8)  9  B.H.C.  410.     (9)  8  B.L.R.  433  =  17  W.R.  364. 
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Mr.  Woodroffe  has  raised  a  preliminary  objection  [457]  that  such  an 
appeal  dees  not  lie  to  us.  It  has  been  decided  in  three  cases  that  that  is 
so.  It  was  decided,  first,  in  the  case  of  Mowla  Buksh  v.  Kishen  Pertab 
Sahi  (1)  by  Mr.  Justice  Macpherson  and  Mr.  Justice  Jackson.  The  same 
view  was  taken  by  Chief  Justice  Garth  and  Mr.  Justice  Ainslie  in  the 
case  of  Amivrunnessa  v.  Behary  Lall  (2),  and  again  by  Sir  Richard  Garth 
and  Mr.  Justice  McDonell  in  the  case  of  Manly  v.  Patterson  (3)  ;  and  I 
may  observe  that  the  last  decision  was  given  with  a  full  knowledge  of  the 
decisions  in  this  Court  of  a  case  on  which  reliance  had  been  placed,  the 
case  of  In  re  Rally  Soondevy  Dabia  (4). 

These  decisions  are  binding  upon  us,  and  we  have  not  been  asked 
to  take  upon  ourselves  the  responsibility  of  dissenting  from  them  ;  but  we 
have  been  asked  to  refer  the  question  to  a  Full  Bench  in  order  that  those 
decisions  may  be  reconsidered.  We  should  have  been  justified  in  doing 
that  if  we  ourselves  were  of  opinion,  on  principle,  that  those  decisions 
were  wrong.  But  we  are  not  inclined  to  dissent  from  the  view  taken  in 
those  cases. 

We  should  also  be  justified  in  referring  the  question  to  a  Full  Bench 
if  the  view  were  correct,  which  has  been  pressed  upon  us,  of  the  decision 
of  the  Privy  Council  in  the  case  of  Huvish  Clmndev  Chowdhry  v.  Kali 
Sundavi  Debt  (5)  which  is  subsequent  to  the  decision  of  this  Court  in  the 
case  I  have  last  mentioned.  We  were  asked  to  hold  that  the  decision  of 
the  Privy  Council  that  case  was  based  upon  principles  inconsistent 
with  the  decisions  arrived  at  in  this  Court  upon  the  question  before  us. 
Had  that  been  so,  we  should  no  doubt  have  been  justified  in  referring  this 
case  to  the  Full  Bench.  But  it  appears  to  us  that  that  is  not  so.  The 
case  before  the  Privy  Council  was  this  ;  a  decree  had  been  passed  by  the 
Privy  Council  and  transmitted  to  this  country  for  execution  ;  the  learned 
Judge  exercising  that  particular  branch  of  jurisdiction  known  as  the  Privy 
Council  Department  held,  on  an  application  before  him,  that  one  of  the 
decree-holders  was  not  entitled  to  execute  the  decree,  and  he  gave  effect 
to  that  decision  by  refusing  to  transmit  it  to  the  local  Court  for  execution. 
The  Privy  Council,  affirming  the  judgment  of  a  majority  of  this  Court,  held 
[4,58]  that  that  decision,  which  actually  determined  the  rights  of  the 
decree-holder,  was  a  judgment  within  the  meaning  of  cl.  15  of  the  Letters 
Patent.  Speaking  of  the  judgment  of  the  majority  of  this  Court,  which 
judgment  they  approved  and  upheld,  their  Lordships  say  :  "  These  learned 
Judges  held  (and  their  Lordships  think  rightly)  that  whether  the  trans- 
mission of  an  order  under  s.  610  would  or  would  not  be  a  merely  minis- 
terial proceeding,  Mr.  Justice  Pontifex  had  in  fact  exercised  a  judicial 
discretion  and  had  come  to  a  decision  of  great  importance  which  if  it 
remained  would  entirely  conclude  any  rights  of  Kali  Sundari  to  an  execu- 
tion in  this  suit.  They  held,  therefore,  that  it  was  a  judgment  within 
the  meaning  of  cl.  15." 

That  is  a  very  different  case  from  the  present  case,  where  the  order 
against  which  this  appeal  is  brought  is  not  one  deciding  finally  or  other- 
wise any  question  at  issue  in  the  case,  or  the  rights  of  any  of  the  parties 
to  the  suit.  It  is  merely  a  step  taken  to  enable  the  parties  to  go  before 
the  Privy  Council  and  obtain  from  that  tribunal  a  decision  on  the  merits 
of  the  case.  The  result  is  that  the  appeal  does  not  lie  and  must  be 
dismissed  with  costs. 


T.  A.  P. 


Appeal  dismissed. 


(1)  1  C.  102.          (2)  25  W.R.  529.          (3)  7  C.  339.          (4)  6  C.  594.          (5)  9  C.  482. 
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17  C.  458.  1889 

APPELLATE  CIVIL.  DEC.JO. 

Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and  APPEL- 
Mr.  Justice  Tottenham.  LATE 
CIVIL. 

RAKHAL  DAS  ADDY,  EXECUTOR  TO  THE  ESTATE  OF  THE  LATE 
GOBIND  CHUNDER    ADDY  (Defendant)  v.   DURGA    SUNDURI    DASI 
(Plaintiff),    AND  DURGA    SUNDURI  DEBI    (Plaintiff)  v.    RARHAL 
DASS  ADDY,  EXECUTOR  TO  THE  ESTATE  OF  THE  LATE  GOBIND 
CHUNDER  ADDY  (Defendant).'--      [20th  December,  1889.] 

Settlement — Settlement   by   Government   of  land   on  which  stood  a  hat — Calculation 
for  purpose  of  settlement— Tolls— Hat— Regulation  XXVII  of  1793— Injunction. 

A  settlement  of  land  (on  which  stood  a  hat)  by  the  Government  to  a  private 
person,  such  settlement  being  arrived  at  by  taking  into  calculation  the  profits 
of  the  hat,  does  not  amount  to  a  grant  of  the  tolls,  but  of  the  land  [459]  only; 
the  reason  for  looking  at  the  tolls  being  to  ascertain  the  value  of  the  land. 
Such  a  settlement,  therefore,  does  not  imply  a  monopoly  which  will  enable 
the  holder  to  restrain  other  persons  from  setting  up  another  hat  close  by. 

IN  these  cases  the  facts  were  that  in  the  vicinity  of  Kalighat  a  hat, 
called  Chetla  hat,  which  was  alleged  to  be  of  very  long  standing,  was 
resumed  by  Government  in  1828,  but  the  title  of  Government  was  not 
definitely  affirmed  until  1837.  The  Government  appeared  to  have  held 
the  hat,  at  first  under  direct  management,  but  in  the  year  1856  it  was 
let  in  farm  to  one  Luckhi  Narain  Sircar,  and  in  1867  Government 
sold  to  him  all  its  proprietary  rights  for  a  sum  of  Rs.  7,000  with  rent 
reserved  of  over  Rs.  3,000.  This  estate  was  entered  in  the  rent-roll  as 
No.  1069,  and  it  contained  an  area  of  rather  more  than  17  bighas. 
After  the  death  of  Luckhi  Narain,  his  heirs  mortgaged  the  estate  to 
Gobind  Chundei  Addy,  whose  executor  was  the  present  defendant,  and 
subsequently  granted  to  the  defendant,  the  then  mortgagee,  a  mourasi 
pottah  of  three  cottahs,  on  which  the  defendant  built  a  temple.  In  1881 
Gobind  Chunder  Addy  obtained  a  decree  on  his  mortgage,  and  in  execu- 
tion thereof  brought  to  sale  in  the  same  year  this  property,  which  .was 
purchased  by  the  plaintiff.  In  the  proclamation  of  this  sale,  the  defendant 
omitted  to  state  that  he  held  under  a  mourasi-mokurari  lease  two  plots 
of  land  in  the  estate.  Subsequently  Gobind  Chunder  Addy  purchased  six 
bighas  of  lakhiraj  land  adjoining  the  hat,  in  which  apparently  originally 
fish,  and  fish  traps  were  sold  ;  and  he  induced  several  of  the  stall-keepers, 
who  used  to  frequent  Chetla  hat,  to  come  and  establish  themselves  on 
his  land.  The  plaintiff  thereupon  brought  this  suit  to  obtain  possession 
of  the  six  bighas,  alleging  that  they  belonged  to  Chelta  hat ;  secondly, 
if  it  should  be  found  that  he  was  not  entitled  to  possession,  for  an 
injunction  restraining  the  defendant  from  holding  his  hat  upon  that  land  ; 
and,  thirdly,  to  have  it  declared  that  the  defendant  could  not  set  up  against 
him  the  two  mourasi-mokurari  leases  of  which  no  mention  was  made  in 
the  sale-proclamation. 

The  only  question  material  to  this  report  is  raised  in  the   second   con- 
tention of  the  plaintiff  as  to  which  the  District  Judge  said  : — 

"  In  respect  of  the  first  question,  the  plaintiff  submits  to    the    decision 

*  Appeals  from  Appellate  Decrees  Nos.  1823  and  1861  of  1888,  against  the  de- 
crees of  C.  B.  Garrett,  Esq.,  Judge  of  the  24-Peraunnahs.  dated  4th  of  June  1888 
modifying  the  decree  of  Babu  Krishna  Chunder  Chatterjee,  Subordinate  Judge  of  the 
24-Pergunnahs,  dated  the  18tb  September  1886. 
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1889       °f  tne  Subordinate  Judge,  and  admits  that  the  six  bighas  of  lakhiraj  land 

DEC.  20.      [460]  are  not  included  within  taluk  No.  1069;  but  as  regards  his  decision 

on    the  second    point,  he   contests  it   entirely.     His   contention  is,  that  the 

APPEL-      Chetla   hat  being    both  an   established   hat  and   also  a   hat  established    by 

LAT          Government,  the   defendant  cannot   establish  a    new  hat   to  the   detriment 

CIVIL,       Qf   existing  ones.     Tie    vakil  for   the  plaintiff  relied  first  on  Reg.  XXVII 

17 G  458      of  1793,  by    which  sayer   duties  were   abolished.     In  the   preamble  of   that 

Regulation,    no   doubt,    the   right   of   the    Ruling   Sovereign   to  establish 

or  to   authorize    subjects    to   establish    hats   and   gunges   is    very    broadly 

claimed  ;  but  if  such  an  authority  did  or  does  exist  in  the  Sovereign,  it  is 

an  authority  which  never   appears  to    have  been   exercised,  and   I  am    not 

referred   to  a   single  instance   of  a  hat   thus  established.     Nor  is  there  any 

report   in  the   books  of   such  a   right  as   the    plaintiff  claims  ever    having 

been  claimed  or  adjudicated  on  in  any  Indian  Court. 

"  No  doubt  such  privileges  conferred  by  a  grant  from  the  Crown  have 
been  adjudicated  on  in  English  Courts.  But  because  the  Crown  has  and 
has  exercised  that  right  in  England,  it  does  not  follow  that  the  Sovereign 
possesses  the  same  rights  in  India,  and  the  English  cases  do  not,  in  my 
opinion,  apply.  It  seems  to  me  therefore  that  the  right  of  opening  a  hat 
in  Bengal  is  not  of  the  nature  of  a  privilege  or  a  monopoly,  but  a  simple 
right  which  every  landholder  possesses,  and  that  a  landholder,  who  has  an 
old-established  hat,  has  no  more  right  to  be  protected  against  the  competi- 
tion of  the  surrounding  landholders  than  an  old-established  shop  has 
to  be  protected  against  the  competition  of  other  shops.  But  the 
plaintiff's  pleader  contends  that  Chetla  hat  stands  in  an  unique  position, 
from  the  fact  that  it  was  established  by  Government,  and  he  seeks  to 
make  out  that  the  sums  collected  in  the  hat  were  in  the  nature  of  a  tax  or 
sayer  duty,  and  not  of  the  nature  of  compensation  for  the  use  of  the  land 
on  which  the  stalls  of  the  hat  are  situated.  There  does  not  seem  to  me  to 
be  a  particle  of  evidence  to  support  this  contention.  The  Government,  in 
this  country,  is  a  many-sided  institution;  some  of  its  acts  are  referable,  no 
doubt,  to  an  exercise  of  the  Sovereign  power,  but  others  are  merely  the 
acts  of  a  zemindar,  a  trader,  or  a  common  carrier.  Hat  Chelta  appears  to 
have  existed  long  before  Government  resumed  the  tnehal,  and  it  is  clear 
that  the  action  of  Government  in  carrying  on  the  hat  was  referable,  not 
to  an  exercise  of  the  Sovereign  power,  but  was  simply  an  act  by  which  the 
talukdar  of  lot  No.  1069  sought  to  make  his  lands  more  profitable.  Nor  is 
there  anything  to  show  that  the  fees  levied  on  the  persons  frequenting  the 
hat  were  anything  in  the  way  of  a  tax  or  toll.  They  were  apparently 
nothing  but  rent  or  compensation  for  use  and  occupation.  No  person  was 
compelled  to  carry  his  goods  to  Chetla  hat  for  sale  ;  and  any  person  who 
did  do  so,  did  it  because  he  found  his  profit  in  doing  so.  It  seems  to  me, 
therefore,  that  the  defendant  is  perfectly  justified  in  erecting  a  new  hat  in 
proximity  to  Chetla  hat,  and  inducing  by  fair  means  (if  he  can)  the  persons 
who  now  carry  their  goods  to  Chetla  hat  to  bring  them  to  his  new 
[461]  ?iat>  and  I  agree  with  the  Subordinate  Judge  that  the  plaintiff  has  no 
right  to  be  protected  from  such  legitimate  competition.  I  therefore  affirm 
the  Subordinate  Judge's  order  on  this  point. 

From  this  decision  the  plaintiff  appealed,  and  the  defendant  brought 
a  cross-appeal  on  matters  not  now  material. 

Mr.  Woodvoffe,  Mr.  Evans,  Baboo  Durga  Mohun  Das,  Baboo  Bkuban 
Mohan  Das,  Baboo  Preonath  Sen  and  Baboo  Tarit  Mohan  Das,  for  the 
appellant  in  No.  1861  and  respondent  in  No.  1823. 
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The  Standing  Counsel  (Mr.  Phillips)  and  Baboo  Bhowani   Churn   Dutt        1889 
for  the  appellant  in  No.  1823  and  respondent  in  No.  1861.  DEC.  20. 

Mr.  Evans  contended  that  the  amount  paid  for  this  old-established   hat 
to  the  Government  was  arrived  at  by  taking  into  account  the  profits  of  the 
hat,  and  therefore  the  sale  was  a  grant  from  the  Crown  of  a  right   to   hold      rLATI 
the    hat   and    take  tolls  ;  and,  if  so,  that  implied  a  monopoly  enabling  the      ^IVI1- 
holder  to  restrain  others  from  setting  up  markets  near  to  it  ;    and    referred     17  c  438 
to   the  following    cases  : — Bungsho    Dhur   Biswas  v.  Mudhoo  Mohuldar  (1), 
Shistee  Dhur  Ghose  v.  Shib  Kishen  Mitter   (2),   Kishoree   Loll   Roy    v.   Gokool 
Monee   Chowdrain   (3),    Mayor   of  Penryn    v.    Best  (4),  Lachmessur  Singh  v. 
Leelanund  <  Singh    (5),    Parmeshari    Proshad   Narain     Singh    v.    Mahomed 
Syud  (6). 

Mr.  Woodvoffe  on  the  same  side. — Whether  or  no  Government  had 
power  to  make  grant  or  transfer  by  way  of  farm  to  the  plaintiff  there  is 
no  case  to  negative  the  idea  that  the  Crown  cannot  interfere  with  hat- 
holders  in  this  country.  The  law  stands  thus  :  that  a  market,  in  the  true 
sense  of  the  word,  cannot  be  held  by  any  person  in  this  country  without 
a  grant  from  the  Sovereign  power  ;  that  is  the  old  law  undoubtedly,  the 
rule  even  in  England  where  the  Sovereign  power  is  said  to  be  vested  in  the 
Crown  and  Houses  of  Parliament  ;  conjoint  action  of  the  three  is  the  mode 
by  which  law  is  made  in  England.  The  prerogative  of  the  Crown  in  Eng- 
land is  not  affected  by  Acts  of  Parliament  unless  the  Crown  is  mentioned 
in  the  Act.  The  Regulations  in  this  country  stand  [462]  on  a  different 
footing  from  Acts  of  Parliament  ;  and  if  the  Crown  is  not  affected  by  Acts 
of  Parliament  in  England  unless  mentioned  in  the  Act,  a  fortiori  it  cannot 
be  so  in  this  country  under  the  Regulations  (see  Maxwell  on  Statutes, 
161).  It  is  clear  that  the  Regulations  cannot  affect  the  prerogative  of 
the  Crown.  The  holding  of  markets  was  an  internal  duty  ;  it  came  under 
the  heading  "  sayer  "  ;  it  was  part  of  the  law  of  this  country  that 
Government  did,  from  time  to  time,  grant  sayer  mehals,  salt  mehals,  &c.; 
Government  used  to  delegate  their  rights  in  respect  of  these  monopolies, 
and  the  preamble  of  the  Regulation  shows  that  they  did  it  with  regard  to 
hats.  Under  the  Regulation,  the  holding  of  markets  was  an  exclusive 
privilege  of  Government.  The  first  43  Regulations  of  1793  were  passed 
on  one  day,  and  by  s.  8  of  Reg.  I  of  1793  the  Government  decided 
that  sayer  collections  should  be  abolished,  and  directed  compensation  to 
be  given  to  the  zemindar  .therefor  ;  but  nevertheless  keeping  a  power  to 
re-impose  the  sayer  collections.  There,  therefore,  was  an  express  reser- 
vation of  power  to  re-impose  the  duty,  but  without  the  Regulation  they 
could  have  done  so.  The  Government,  therefore,  could  re-establish  hats 
and  bazars  or  delegate  this  power  to  others.  Government  still  had  power  to 
prevent  over-taxation  and  imposts.  Morley  v.  Chadwick  (7). 

The  Standing  Counsel  (Mr.  Phillips),  for  the  respondents. — There  is 
no  point  of  law  in  the  question  as  to  the  hats,  as  the  finding  of  the  lower 
Court  is,  that  whether  or  no  Government  had  power  to  grant  such  a 
franchise  as  this,  it  has  not  done  so.  In  the  Court  below  the  Judge  says, 
that  the  sums  collected  were  rents  and  not  taxes,  and  that  is  a  finding  to 
the  effect  that  Government  never  exercised  any  right  of  market  with 
regard  to  the  property,  and  that  Government  did  not  intend  to  convey 
any  such  right  to  the  plaintiff.  The  rubokari  shows  that  no  franchise 

(1)  21  W.R.  382.  (2)  S.D.A.  (1852)  402.  (3)  16  W.R.  281, 

(4)  L.R.  3  Exch.  D.  292.     (5)  4  C.  593.  (6)  6  C.  608, 

(7)  7  B.  &  C.  47. 
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was  granted,  and  that  no  market  was  measured.  The  rubokari,  more- 
over, is  not  a  grant,  but  a  record  by  the  Collector  of  what  was  done. 
There  is  no  market  in  the  sense  of  a  franchise  which  was  being  dealt 
with  at  that  time.  There  was  no  franchise  :  the  Government  only 
insisted  on  sharing  in  the  profits  made  out  of  the  mehals.  There  are 
obligations  and  duties  attached  to  all  [463]  franchises,  and  they  are 
granted  by  the  Crown  for  the  benefit  of  the  public,  and  in  consi- 
deration of  the  public  benefit  the  Crown  parts  with  its  rights,  but 
here  everything  in  the  Regulation  of  1793  is  consistent  with  the 
parties  being  licensees  ;  they  acquired  no  right  against  the  Crown,  and 
it  follows  that  they  obtained  no  right  against  the  public.  The  Regu- 
lation starts  from  the  point  of  view  of  taxing,  and  not  of  franchise. 
The  word  "  anthority "  in  the  Regulation  refers  only  to  establishing 
markets.  The  rules  of  the  llth  June  are  nqt  directed  to  markets  only, 
but  to  any  and  all  lands.  The  rights  contemplated  by  Reg.  XXVII 
are  of  a  different  nature  from  franchise  (see  ss.  4-11  of  that  Regulation). 
The  intention  of  that  Regulation  was  to  abolish  all  such  collections. 
With  regard  to  franchise  of  a  market,  see  Bacon's  Abridgment  Title 
"  Fair  and  Market "  B,  and  with  respect  to  the  manner  of  holding 
them,  see  Bacon's  Abridgment  Title  "Fair  and  Market"  C,  and 
with  regard  to  tolls  see  Bacon's  Abridgment  Title  "Fair  and  Market" 
D.  There  may  be  a  grant  of  a  market  without  tolls  being  re- 
served. Prince  v.  Lewis  (1)  shows  that  there  is  a  duty  in  the  case  of  a 
franchise  ;  in  the  present  case  there  is  no  duty  at  all ;  there  is  a  total  absence 
of  corresponding  obligation  to  support  the  conclusion  which  I  ask  the  Court 
to  draw  from  the  Regulations,  viz.,  that  they  had  nothing  in  the  nature  of 
the  franchise.  In  the  case  of  Bttngsko  Dhnr  Biswas  v.  Mudhoo  Mohnldar 
(2),  the  observations  of  Jackson,  J.,  were  not  strictly  necessary  for  the 
decision,  but  he  says  the  provisions  of  Reg.  XXVII  applied  to  hats 
existing  at  that  time,  and  that  the  payments  were  compensation  for  the  use 
of  the  land.  In  Go  pi  Mohun  Mullick  v.  Taramoni  Chowdhrani  (3),  the 
right  of  establishing  markets  is  referred  to  ;  as  far  as  that  case  goes  it 
recognizes  the  right  of  anybody  to  hold  a  market  on  his  own  land. 
Moreover  there  is  in  this  case  no  finding  that  the  defendant  is  damnified 
by  the  plaintiff's  action.  The  existence  of  exclusive  privilege  in  markets 
was  sought  to  be  upheld  by  analogy  to  the  case  of  a  ferry.  But  it  is  clear 
from  the  Regulation  as  to  ferries,  that  the  ferries  were  under  the  direct 
management  of  the  Government,  [464]  and  that  the  dues  were  collected 
by  the  Government,  and  that  the  farmers  were  officers  of  Government. 
The  right  under  the  Ferries  Regulation  does  not  approach  a  private 
proprietary  right  of  franchise.  There  is  nothing  in  any  of  the  Ferries 
Regulations  to  show  that  the  persons  plying  these  ferries  had  any  right 
against  the  Government  or  third  persons.  The  cases  cited  by  the  other 
side  of  Shishtee  Dhur  Ghose  v.  Shib  Kishen  Mittev  (4),  Kishoree  Lall  Roy  v. 
Gokul  Monee  Chowdhvain  (5),  Narain  Singh  Roy  v.  Nurendvo  Narain  Roy  (6), 
Luchmesstir  Singh  v.  Lilanund  Singh  (7),  Parmeshari  Proshad  Narain 
Singh  v.  Mahomed  Syud  (8),  are  all  cases  of  ferries,  and  have  no  analogy 
to  the  franchises.  [PETHERAM,  G.  J. — You  need  not  deal  with  those 
cases.  I  do  not  see  what  the  ferry  cases  have  to  do  with  the  question.] 
The  rubokari  shows  that  the  plaintiff  has  received  compensation  on  account 
of  sayer,  and  that  there  is  nothing  to  show  that  any  hat  was  carried  on  by 


(1)  5  B.  &  C.  363. 

(4)  S.  D.A.  (1852)  404. 

(7)  4  C.  599. 


(2)  21  W.R.  383. 
(5)  16  W.R.  281. 
(8)  6C.  608. 
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Government  ;  what  is  referred  to  there  is  the  land  only.     The  table  attach- 
ed  to  the  mbokari  shows   that  this  jumma  is   based  on  an    estimate  of  rents 
paid  by  permanent   tenants.     The  Government   have  clearly  no  monopoly, 
and  therefore  the  plaintiffs  are   not  entitled  to  an  injunction. 
Mr.  Evans  in  reply. 

The  material  portion  of  the  judgment  of  the  Court  (PETHERAM,  C.  J., 
and  TOTTENHAM,  J.)  was  as  follows  : — 

JUDGMENT. 

PETHERAM,  C.  J.  (after  stating  the  facts  and  the  decision  of  the 
Court  on  the  question  as  to  the  effect  of  the  sale  on  the  two  mourasi 
pottahs  set  up  by  the  defendant)  continued  : — 

Now  comes  the  other  question,  and  of  course  that  is  the  important 
question  in  the  case,  namely,  whether  the  plaintiff  who  has  purchased 
this  taluk,  upon  which  this  hat  has  been  held  for  so  many  years,  is  entitled 
to  an  injunction  to  restrain  the  owners  of  the  neighbouring  land  from 
holding  a  market  upon  it. 

The  argument  for  the  plaintiff  is  that  this  is  an  ancient  market 
which  was  at  some  time  or  other  resumed  by  the  Government,  and  that 
the  Government  has  since  re-settled  the  land  with  the  [465]  predecessor 
in  title  of  the  plaintiff ;  and  that  inasmuch  as  upon  the  re-settle- 
ment of  the  land  the  amount  of  the  revenue  which  had  to  be  paid 
for  it  to  the  Government  was  arrived  at  by  taking  into  calculation  the 
profits  of  the  market  (the  profits  which  arose  from  the  tolls  properly  so 
called),  that  is  to  say,  a  share  of  the  articles  sold  in  the  market  taken 
for  the  privilege  of  selling  them  in  the  market,  therefore  that  must  be 
taken  as  a  grant  from  the  Crown  of  a  right  to  hold  the  market  and  take 
tolls  in  it,  and  if  it  amounts  to  that,  such  a  grant  must  imply  a  monopoly 
which  will  enable  the  holder  of  such  a  grant  to  restrain  other  persons 
from  setting  up  a  market  anywhere  close  by. 

The  District  Judge  who  heard  the  case  came  to  the  conclusion,  upon 
the  evidence  before  him,  that  this  did  not  amount  to  any  grant  of  tolls  ;  that 
all  that  was  granted  were  the  lands  included  in  the  taluk  ;  and  that  the  only 
reason  for  looking  at  the  tolls  was  to  ascertain  the  value  of  the  lands.  We 
think  that  there  is  no  difference  between  this  market  and  any  ordinary 
shop  which,  if  it  had  a  good- will  and  a  large  trade  attached  to  it,  would 
increase  the  value  of  the  land  and  the  amount  of  the  revenue.  Accordingly 
we  think  that  the  learned  Judge  is  quite  right  in  the  view  he  has  taken  ; 
and  as  to  that  it  is  only  necessary  for  us  to  refer  to  the  Regulations  of  1793 
which,  to  our  mind,  show  clearly  that  the  contention  of  the  plaintiff  cannot 
be  correct.  By  those  Regulations  it  was  made  illegal  to  take  any  tolls  of 
this  kind  at  all,  and  if  the  effect  of  those  settlements  was  by  implication  to 
grant  tolls,  it  was  in  fact  for  the  Crown  to  be  refusing  to  be  bound  by  the 
Legislature  or  by  the  law  of  the  country.  We  think  it  would  be  impossi- 
ble for  us  to  hold  that  where  the  two  things  are  perfectly  consistent  and 
where  this  revenue  may  be  payable  for  the  use  of  the  land  (of  course  the 
person  with  whom  it  is  settled  putting  it  to  the  best  use  he  can  put  it),  and 
where  it  could  be  taken  away,  it  would  not  be  an  illegal  toll.  Under  these 
circumstances,  and  in  the  absence  of  any  grant  of  any  special  privilege 
(without  which  it  is  admitted  that  any  one  may  set  up  a  market  wherever 
he.  chooses,  and  may  invite  persons  to  come  there  for  the  purpose  of 
selling  goods),  we  think  that  the  learned  Judge  was  right  in  the  conclusion 
at  which  he  arrived  with  reference  to  these  tolls. 


1889. 
•DEC.  26. 

^APPEL- 
LATE 
CIVIL. 

17  C.  458. 


c  vni-107 


17  Cal.  466 


INDIAN    DECISIONS,    NEW    SERIES 


[Vol. 


1889 

DEC.  20. 

APPEL- 
LATE 
CIVIL. 

17  C.  458. 


[466]  In  the  result  then  the  appeal  by  the  plaintiff,  so  far  as  the  claim 
for  an  injunction  is  concerned,  will  be  disallowed,  and  in  so  far  as  it  re- 
lates to  the  refusal  by  the  lower  Court  to  set  aside  the  second  pottah,  his 
appeal  will  be  allowed,  and  the  appeal  by  the  defendant  so  far  as  regards 
the  setting  aside  the  first  pottah  will  be  allowed,  and  as  regards  everything 
else  both  appeals  will  be  dismissed.  The  costs,  I  think,  must  be  in  pro- 
portion to  the  success  of  the  parties. 

Appeal  as  to  injunction  dismissed. 
In  other  respects  in  fart  allowed. 


T.  A.  P. 


17  G.  466. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Prinsep  and  Mr.  Justice  Danevjee. 

NILMONI  CHUCKERBUTTY  AND  OTHERS  (Petitioners)   v.  BYKANT 
NATH   BERA  (Opposite  party):-     [3rd   February,    1890.] 

Bengal  Tenancy  Act  (VIII  of  1885),  s.  122,  sub-s.  2 — Record  of  Proprietor's  land  as 
private  land — Grounds  for  determining  land  to  be  private — Evidence. 

In  enacting  sub-s.  2  of  s.  120  of  the  Bengal  Tenancy  Act,  the  Legisla- 
ture had  before  it  the  attempts  which  might  be  expected  on  the  part  of  landlords 
to  frustrate  the  intention  of  the  Legislature,  as  asserted  in  the  Draft  Bill  laid 
before  the  Council  for  consideration,  to  extend  the  occupancy-rights  of  tenants 
before  the  measures  then  declared  to  be  in  contemplation  became  law  ;  and 
therefore  the  particular  date,  the  2nd  day  of  March  1883,  the  date  on  which  the 
Draft  Bill  was  published  in  the  Gazette,  and  leave  was  obtained  to  introduce  the 
Bill  into  the  Council,  was  declared  to  be  the  latest  date  on  which  there  should 
be  free  action  on  the  part  of  zemindars  to  assert  their  private  rights,  so  as  to 
prevent  the  accural  of  special  tenant  rights.  From  the  wording  of  that  sub- 
section, it  was  intended  that,  in  determining  whether  land  is  the  private  land  of 
the  proprietor,  regard  should  be  had  to  any  declaration  made  before  the  2nd 
March  1883  by  the  landlord,  and  communicated  to  the  tenants,  in  respect  to 
the  reservation  of  the  proprietor's  right  over  the  lands  as  his  private  land  :  the 
words  "any  other  evidence  that  may  be  produced  "  in  that  sub-section  mean, 
therefore,  any  other  evidence  tending  in  the  same  direction  that  may  be 
produced  to  show  the  assertion  of  any  title  on  the  part  of  the  proprietor  and 
communicated  to  the  tenant  before  that  date, 

[F  ,  13  C.W.N.  661  =  4  Ind.  Cas.  529  (530);  R.,  36  M.  168  (175)  =  17  Ind.  Cas.  353 
(355)  =  23  M.L.J.  624  =  12  M.L.T.  561  =  (1912)  M.W.N.  1193  ;  1  C.L.J.  456  (459)  ; 
13  Ind.  Cas.  1  (2).] 

[467]  IN  this  case  the  petitioners  applied,  under  s.  118  of  the  Bengal 
Tenancy  Act,  to  the  Collector  to  have  certain  lands  recorded  as  their 
private  lands  ;  and  the  opposite-party  filed  a  petition  of  objection  to  the 
grant  of  such  application.  The  only  material  question  was  as  to  the  kind 
of  evidence  admissible  to  show  the  land  to  be  the  private  land  of  the  peti- 
tioners. For  this,  all  necessary  facts  are  sufficiently  stated  in  the  judgment 
of  the  Court. 

The  application  was  rejected  by  boch  the  lower  Courts,  and  the 
petitioners  appealed  to  the  High  Court. 

Baboo  Nilmadhub  Bose,  for  the  appellants. 

Baboo  Dwarkanath  Chuckerbutty,  for  the  respondents. 

*  Appeal  from  Appellate  Decree,  No.  79  of  1889,  against  the  decree  of  J.  Pratt, 
Esq.,  Judge  of  Midnapore,  dated  the  6th  of  September  1888,  affirming  the  decree  of 
B^bu  Ch^ndi  Pas  Ghose,  Deputy  Collector  of  Tamluk,  dated  the  9th  of  March  1888, 
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The  judgment  of  the  Court  (PRINSEP  and  BANERJEE,  JJ.)  was  as 
follows : — 

JUDGMENT. 

This  is  a  matter  under  Chapter  XI  of  the  Bengal  Tenancy  Act  in 
which  the  proprietor  of  certain  bromattar  lands  sought  to  obtain  from  the 
revenue  officer  a  record  that  the  lands  were  his  private  lands. 

The  case  in  the  lower   Court  was  presented    to  the    District   Judge  in 
appeal   as   coming    within    s.  120,   sub-s.  1   (b),   and    was    so   dealt  with. 
The  District  Judge    found  that  no  village   usage    was   established,  and  he 
accordingly  affirmed  the  order  of  the  Deputy   Collector  rejecting  the  peti- 
tioner's application.     In  the  appeal    before  ust  it  has  been   contended  that 
the  real  character  of  the  case  has  been    misunderstood,  and    that   the  case 
should  have  been  dealt  with  under  sub-section  (2).     Now,  under  that  sub- 
section, the  law  allows   three   matters  to  be   taken   into   consideration   in 
determining  whether  the  land   should  be  recorded   as  the    proprietor's  pri- 
vate  land.     The  first  is  local    custom  ;  the   second    is    whether   the   land 
was,  before  the  2nd  day  of  March  1883,   specifically  let  as   the  proprietor's 
private  land  ;  and  the  third  is  any  other    evidence  that    may  be  produced. 
It  is  contended    that  there  is   some   other  evidence    to   establish   the  pro- 
prietor's right  to  have  it  recorded  as  his   private  land.     That  evidence  has 
been    placed    before   us,    and    consists   of    proceedings    in    two    matters 
in    1885   and  1886,    relating    to   the    settlement   of   certain    khas    mehals 
within    which   these   lands    were   situate',    and    the    recording    of    these 
[468]  lands  in  the    names  of   the   appellants   on    claims    being   set  up  by 
them  that  the  lands  were  their  nij-jote  bromattar  lands.     On  this   assertion 
of  title,  it  would  seem  that  notices    were   issued   on  the   tenants,   and    the 
lands  were  so  recorded  in  the  settlement-proceedings.  It  is  now  contended 
that  we  should    remand  the   case  to  the    lower   appellate   Court,  in   order 
that  it  may  receive  and    consider   this   evidence   as   bearing   on    sub-s.  2. 
s.  120.     The   District   Judge   in   dealing    with  the   case  under  sub-s.  1  (b) 
has  held    that    that   documentary   evidence    was   irrelevant,   and,   in  our 
opinion  he  was  right  in  so   regarding  it.     Then   the  question   is  whether  it 
might   properly    be    considered    under    sub-s.    2,  s.    120.     It   seems   to  us 
that   in   enacting    that   sub-section,    the    Legislature    had    befote    it    the 
attempts  which    might  be   expected   on  the  part  of   landords   to  frustrate 
the  intention  of  the    Legislature,  as  asserted    in  the  Draft    Bill  laid    before 
the  Council  for   consideration,  to   extend  the   occupancy-rights   of   tenants 
before    the     measures    then    declared    to    be    in  contemplation    became 
law ;  and   therefore   the   particular   date,    2nd    day   of   March    1883,  the 
date  on  which  the  Draft  Bill    was  published  in   the  Gazette,  and   leave  was 
obtained  to  introduce   the    Bill  into    the   Council,  was   declared   to  be   the 
latest  date  on  which  there  should  be    free  action    on  the  part   of  zamindars 
to  assert   their    private    rights,    so  as   to    prevent   the    accrual    of   special 
tenant  rights.     It  was   accordingly  declared    that  it  was   a  material    point, 
in  the  consideration  of  such  a  matter  as  is    now  raised  in  appeal  before  us, 
whether  the   particular   lands  were,    before   the    2nd    day  of  March  1883, 
specifically  let  as  the  proprietor's  private  lands.     From  this,  we   may  take 
it  that  it  was  intended  that  regard   should  be  had  to  any    declaration  made 
before  that   date  by  the   landlord,  and   communicated   to  the  tenants  in 
respect  to   the  reservation   of  the    proprietor's    right  over   the  land    as  his 
private  land.     In  this  view,  we  think  that  the  following  words  in  that  sub- 
section "  any  other  evidence  that  may  be  produced  "  must  mean  any  other 
evidence  tending  in  the  same  direction  that  may  be  produced  to  show  the 
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assertion  of  any  title  on  the  part  of  the  proprietor,  and  communicated  to 
the  tenant  before  that  date.  But  the  documentary  evidence  on  which  the 
appellans'  pleader  relies  in  this  case  is  of  a  much  later  date  and  therefore, 
in  our  opinion,  can  have  no  bearing  on  [469]  a  proper  consideration  of  the 
matter  now  before  us.  The  proceedings  are  all  of  dates  not  only  later  than 
that  mentioned  in  sub-s.  2,  s.  120,  but  even  later  than  that  of  the 
passing  of  the  Bengal  Tenancy  Act.  We  think,  therefore,  that  we  should 
not  be  justified  in  remanding  this  case,  so  as  to  prolong  these  proceedings. 
The  appeal  must,  therefore,  be  dismissed  with  costs. 

j.  v.  w.  Appeal  dismissed. 


17  C.  469. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Tvevelyan  and  Air.  Justice  Beverley. 


ISWARI  PERSHAD  NARAIN  SAHI,  LUNATIC,  REPRESENTED  BY 
HIS  MOTHER,  GUARDIAN  AND  NEXT  FRIEND  BHUPESWAR  KOER 
(Plaintiff)  v.  CROWDY  AND  OTHERS  (Defendants).* 

[5th  February,  1890.] 

Bengal  Tenancy  Act  (VI II   of  1885),   sch.   Ill,  art.  (2)— Limitation  for  rent   suit- 
Rent  payable  under  a  lease — Registered  lease. 

The  Bengal  Tenancy  Act  (VIII  of  1885)  prescribes  one  period  of  limitation  for 
all  suits  for  rent  brought  under  its  provisions. 

Article  2  of  the  third  schedule  of  that  Act  includes  a  suit  to  recover  arrears  of 
rent  payable  under  a  lease,  and  there  is  no  distinction  as  to  the  form  of  the  lease 
or  as  to  whether  it  is  registered  or  not. 

Uniesh  Chunder  Mondul  v.  Adarmoni  Dasi  (I),  and  Vythilinga  \Pillai  v. 
"  Thetchanamurti  Pillai  (2)  distinguished. 

THIS  was  a  suit  to  recover  arrears  of  rent  under  registered  ticca 
kabuliyat. 

Under  the  kabuliyat,  which  was  executed  on  the  21st  of  September 
1880,  and  duly  registered,  the  proprietors  of  the  Belsand  Concern  held  in 
ticca  the  plaintiffs  half-share  in  the  8  annas  divided  putti  of  Mouza 
Parsurampure,  Pergunnah  Mahila,  in  the  District  of  Mozufferpore,  for  a 
term  of  seven  years  from  1288  to  1294  (1880-1886)  inclusive  at  an  annual 
jumma  of  Rs.  2,000,  payable  in  three  instalments  of  Rs.  1,000  in  Kartick, 
Rs.  500  in  Cheyt,  and  Rs.  500  in  Joisto.  It  was  also  provided  in  the 
kabuliyat  that  upon  the  expiration  of  the  said  term  of  seven  years  the 
proprietors  should  pay  rent  up  to  the  10  annas  instalment  in  1295  for  the 
zerat  lands  in  the  plaintiff's  putti,  on  which  there  might  be  the  indigo, 
plantation  of  the  Belsand  Concern,  and  that  they  should  [470]  give  up 
the  lands  after  cutting  the  first  and  second  crops  of  indigo. 

The  rent  /or  a  portion  of  1291  and  the  years  1292,  1293  and  1294, 
and  also  the  rent  on  account  of  the  10  annas  instalment  for  1295  in  res- 
pect of  the  zerat  indigo  lands  having  fallen  due,  the  plaintiff,  on  the  2nd 
of  April  1888,  filed  a  suit  for  the  recovery  of  the  arrears  for  1292,  1293 
and  1294,  alleging  that  the  portion  for  1291  was  barred  by  limitation. 

^Appeal  from  Original  Decree,  No.  285  of  1888,  against  the  decree  of  Baboo  Grish 
Chunder  Chatterjee,  Subordinate  Judge  of  Tirhoot,  dated  the  6th  of  July  1888. 

(1)  15  C.  221.  (2)  3  M.  76. 
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He  also  sued  for  the  sum  of  Rs.  203-2  on  account  of  the  10  annas  instal- 
ment of  rent  for  the  year  1295  in  respect  of  100  bigahs  of  zerat  indigo 
lands  :  and  for  damages  for  non-payment  of  rent.  Subsequently,  on  the 
llth  of  May  1888,  the  plaintiff  was  allowed  to  amend  his  plaint  by  in- 
cluding a  claim  for  the  two  sums  of  Rs.  500  each,  which  fell  due  on  the 
13th  Cheyt  and  29th  Jeyt  1291  respectively,  subject  to  any  objection  the 
defendants  might  take. 

The  defendants  contended  that  the  plaintiff's  claim  in  respect  of  the 
two  sums  of  Rs.  500  each,  which  became  due  in  1291,  was  barred  by 
limitation  ;  that  his  claim  for  the  rent  of  zerat  indigo  lands  on  account  of 
the  10  annas  instalment  in  1295  was  incorrect ;  and  that  the  plaintiff  was 
not  entitled  to  more  than  Rs.  134-15-3,  which  was  his  proportionate 
share  of  the  rent  for  the  89  bigahs  of  zerat  lands  in  possession  of  the 
Besland  Concern. 

It  appeared  that  after  the  settlement  of  issues  the  plaintiff  applied  to 
the  Subordinate  Judge  for  an  enquiry  as  to  the  area  and  the  rate  of 
rent  of  the  zerat  lands  in  the  possession  of  the  Belsand  Concern,  on  the 
ground  that  he  had  no  witnesses  to  prove  the  area  or  rate  of  rent.  This 
application  was  refused  by  the  Subordinate  Judge  ;  and  the  reason  for  his 
refusal  was  that  the  expenses  of  the  enquiry  would  far  exceed  the  amount 
in  dispute  between  the  parties,  which  was  Rs.  68. 

The  Subordinate  Judge  held  that  the  case  of  Umesh  Ckundev 
Mundul  v.  Adavmoni  Dasi  (1)  was  distinguishable,  and  that  art.  116, 
sch.  II  of  Act  XV  of  1877,  was  not  applicable  to  the  present  case  ;  that 
sch.  Ill  of  the  Bengal  Tenancy  Act,  1885,  applied  to  all  suits  for  rent,  and 
a  suit  for  rent  upon  a  registered  kabuliyat  was  not  excluded  from  its 
operation.  He  therefore  held  that  the  claim  for  1291  was  barred  by 
limitation. 

[471]  As  the  plaintiff  adduced  no  evidence,  he  allowed  Rs.  134-15-3 
only  as  rent  for  the  zerat  lauds  for  1925.  He  disallowed  the  plaintiffs 
claim  for  damages.  Accordingly  the  Subordinate  Judge  passed  a  decree 
only  partly  allowing  the  plaintiff's  claim. 

The  plaintiff  appealed  to  the  High  Court  for  'the  portions  of  his 
claim  which  had  been  disallowed. 

Baboo  Rajendra  Nath  Base  and  Baboo  Srinath  Banerjee,  for  the 
appellant. 

Baboo  Sharoda  Churn  Mitter,  for  the  respondents. 

The  judgment  of  the  High  Court  (TREVELYAN  and  BEVERLEY,  JJ.) 
was  as  follows : — 

JUDGMENT. 

The  first  question  argued  before  us  in  this  case  is  whether  the  plaint- 
iff's claim  for  the  two  sums  of  Rs.  500  each,  which  became  due,  one  on  the 
13th  Cheyt  1291  Fusli,  and  the  other  on  the  29th  Joisto-  1291,  is  barred 
by  limitation.  The  time  from  which  limitation  would  run  under  the 
provisions  of  the  Rent  Law  was  the  last  day  of  Jois'to  1291  Fusli,  that  is,  the 
8th  of  June  1884.  The  suit  was  brought  on  the  2nd  of  April  1888,  that  is  to 
say,  more  than  three  years  and  less  than  six  years  after  the  period  of  limita- 
tion began  to  run.  The  contention  before  us  is  that,  in  the  first  place,  the 
provisions  of  the  Bengal  Tenancy  Act  do  not  apply  to  this  case ;  and  secondly 
that,  if  they  do  apply,  the  fact  that  the  rent  is  payable  under  a  registered 
lease  makes  the  period  of  limitation  six  years.  As  regards  the  first  question, 
it  is  quite  clear  that  the  defendants  would  come  within  the  definition  of 
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1890       the   word   "  tenure-holder  "   contained   in  s.  5  of  the  Bengal  Tenancy  Act, 
FEB  5.      and  there  seems  to  be  no  reason  why  they   should    be   excluded    from    the 

operation  of  that  definition. 

APPEL.- 

LATE  ^n   *ne   second  question,  which  is  the  real  question  for  decision  in  the 

CIVIL        case»  tne  argument  °f  the   learned  pleader  is  based  upon  a  decision  of   this 

'       Court   by   O'Kinealy   and   Ghose,   JJ.,   in    the    case   of    Umesh     Chunder 

17  C.  469.  Mtindul  v.  A  darmoni  Dasi  (1)  and Ion  a  decision  of  the  Madras  High  Court 
in  the  case  of  Vythilinga  Pillai  v.  Thetchanamuvti  Pillai  (2).  It  seems  to 
us  quite  clear  that  these  decisions  are  inapplicable  to  the  present  case.  The 
decision  of  this  Court  in  Umesh  Chunder  Mundul  v.  A  darmoni  [472]  Dasi  (1) 
is  not  a  decision  of  any  question  under  the  Bengal  Tenancy  Act.  Appa- 
rently the  rent  there  claimed,  if  it  be  a  rent  at  all,  is  not  a  rent  to  which 
the  Tenancy  Act  is  applicable  ;  but  whether  that  is  so  or  not,  there  is  no 
reference  made  in  the  judgment  or  in  the  case  to  the  Bengal  Tenancy 
Act,  and  the  Judges  treated  the  case  as  entirely  governed  by  the  Limi- 
tation Act  XV  of  1877.  They  held  that,  inasmuch  as  the  lease  under 
which  rent  was  claimed  was  a  registered  lease,  art.  116  of  sch.  II 
applied,  and  not  art.  110.  The  Madras  decision  does  not  carry  the 
matter  any  further.  There  again  this  question  could  not  have  arisen,  as 
the  suit  was  a  Small  Cause  Court  suit,  and  the  case  was  governed  by 
Act  XV  of  1877,  and  no  other  Act.  It  seems  to  us  quite  clear  that  the 
Legislature  in  the  Bengal  Tenancy  Act  did  not  intend  to  make  more 
than  one  period  of  limitation  in  suits  for  rent.  Section  6  of  the 
Limitation  Act,  which  is  by  the  Bengal  Tenancy  Act,  s.  18 ^  expressly 
applied  to  cases  under  that  Act,  provides  that  "  when  by  any  special 
or  local  law  now  or  hereafter  in  force  in  British  India,  a  period  of  limi- 
tation is  specially  prescribed  for  any  suit,  appeal  or  application,  nothing 
herein  contained  shall  affect  or  alter  the  period  so  prescribed."  The 
Bengal  Tenancy  Act  specially  prescribes  a  period  of  limitation  for  rent 
suits  brought  in  accordance  with  its  provisions.  It  is  clear  that  the  2nd 
article  of  the  3rd  schedule  of  that  Act  is  wide  enough  to  include  a  suit  of 
this  description,  viz.,  a  suit  to  recover  rent,  and  there  is  no  distinction  as 
to  the  form  of  the  lease  under  which  the  rent  is  payable,  or  as  to  whether 
it  is  registered  or  not.  The  learned  pleader  suggests  that  by  parity  of 
reasoning  the  cases  to  which  we  have  referred  apply  ;  but  we  think  it  is 
clear  that  the  Legislature  never  intended  to  make  this  distinction,  and  the 
form  of  the  schedule  shows  that  they  apparently  intended  to  provide 
one  period  of  limitation  only  with  regard  to  all  suits  for  rent.  There  is 
an  additional  argument  to  be  found  from  the  fact  that  the  time  from 
which  the  period  of  limitation  begins  to  run  is  different  in  the  Bengal 
Tenancy  Act  from  that  provided  in  the  general  Limitation  Act  ;  and, 
therefore,  if  the  learned  pleader's  contention  was  right,  we  should  not  only 
have  a  different  period,  but  also  a  different  time  from  which  that 
[473]  period  would  run  according  as  the  contract  was  registered  or  not. 
This  is  a  result  which,  we  think,  the  Legislature  never  intended.  It 
provided  in  the  Rent  Act  for  one  period  of  limitation  in  all  classes  of  suits 
for  rent,  and  it  is  not  possible  to  add  to  that  a  period  of  limitation  not  at 
all  contemplated  by  the  Legislature,  viz.,  a  period  of  six  years.  We  think, 
therefore,  that  with  regard  to  these  two  sums  of  Rs.  500,  the  plaintiff's 
claim  is  barred  by  limitation. 

The  other  question  raised  before  us  is  as  to  a  small  sum  in  difference 
between    the    parties.     The   complaint  is    that    the    learned    Judge  in  the 
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Court  below  did  not  make  an  inquiry  asked  for  by  the  plaintiff  with  regard        1890 
to  the  matters  in  difference  between  the  plaintiff  and    defendants  as  to  this       FEB.  5. 
sum.     It  appears  that  when  the   issues    were   settled,  the    plaintiff  in  this       . 
case   said    he    had    no    witnesses   to   prove  the  area,  and  he  applied  for  a  " 

measurement  of  the  lands.  His  application  was  rejected,  and  the  reason  PIVIL 
given  by  the  Judge  for  rejecting  it  was  that  the  expenses  of  the  inquiry 
would  be  far  more  than  the  amount  in  dispute.  The  onus  being  on  the  17  c.  469. 
plaintiff,  if  he  had  not  his  witnesses  and  evidence  ready,  he  must  run  the 
risk  of  having  an  adjournment  given  him,  or  the  inquiry  asked  for  at  the 
Judge's  discretion.  The  Judge  has  refused  the  inquiry  on  the  ground  that 
the  expenses  of  it  would  be  greater  than  the  amount  in  dispute,  and  this 
is  a  matter  which  the  learned  Judge  might  well  take  into  consideration  in 
determining  whether  he  should  or  should  not  allow  an  adjournment. 
The  plaintiff  as  a  matter  of  right  was  not  entitled  to  an  inquiry.  He 
should  have  had  his  witnesses  ready.  We  think  that  the  plaintiff's 
contention  fails  as  to  that  also,  and  the  result  is  that  the  appeal  must  be 
dismissed  with  costs. 

c.  D.  P.  Appeal  dismissed. 


17  C.  474. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  N orris  and  Mr,  Justice  Macpherson. 


AHSANULLA  KHAN  BAHADOOR  (Defendant)  v.  HURRI  CHURN 
MOZOOMDAR  (Plaintiff)*      [31st  January,  1890.] 

Sale  for  arrears  of  rent — Regulation  Vl(l  of  1819.  s  8 — Service  and  publication  of 
notice  of  sale — Irregularities  in  preliitiinaries  to  sale — Petition  for  sale — 
Certificate  of  Munsif  when  service  is  sworn  to  before  him — Form  of  notice  of 
sale  in  mid-year  sales  for  six  months'  arrears, 

All  the  requirements  in  cl.  2,  s.  8  of  Regulation  VIII  of  1819  must  be  import- 
ed into  cl.  3  of  that  section  mutatis  mutandis.  Where,  therefore,  the  zemindar 
is  proceeding  under  cl.  3  to  obtain  a  mid-year  sale  for  six  months'  arrears  of 
rent,  the  service  of  notice  of  sale  is  a  condition  precedent  to  the  sale  being  held. 
Such  notice  must  show,  as  provided  by  that  clause,  that  the  sale  may  be 
prevented  by  payment  of  the  whole  of  the  balance  due,  or  of  three-fourths  of 
such  balance.  In  such  a  case  a  notice,  which  stated  that  the  sale  would  take 
piace  unless  the  whole  of  the  balance  was  paid,  as  if  the  zemindar  was  proceeding 
under  cl.  2  for  the  whole  year's  arrears,  was  held  to  be  a  bad  notice,  and  a  non- 
compliance  with  a  substantial  requirement  of  the  Regulation  such  as  to 
justify  the  reversal  of  the  sale. 

The  publication  of  the  petition  to  the  Collector  containing  a  specification  of 
the  balance  of  rent  due,  by  sticking  it  up  in  some  conspicuous  part  of  the  kut- 
cherry  as  required  by  cl.  2  s.  8.  of  the  Regulation,  is  not  a  substantial  portion 
of  the  process  to  be  observed  by  the  zemindar  previoul  to  a  sale  for  arrears  of 
rent  ;  non-compliance  with  that  provision,  therefore,  is  not  a  ground  for  setting 
aside  the  sale. 

For  the  same  reason  non-presentation  of  the  petition  on  the  precise  day 
(1st  Kartick),  specified  in  cl.  3,  s.  8  affords  no  g'round  for  setting  aside  the  sale. 
The  presentation  of  the  petition  on  the  2nd  Kartick,  when  the  1st  was  a  Sunday, 
was  held  to  be  a  sufficient  compliance  with  the  section. 

The  words  "certificate  to  which  effect"  in  the  portion  of  cl.  2,  s.  8,  relating 
to  the  procedure  in  case  of  refusal  by  the  village  people  to  attest  the  publica- 
tion of  the  notice  of  sale,  mean  a  certificate  to  the  effect  that  the  peon  did  come 
before  the  Munsif,  or  Police-officer,  as  the  case  may  be  and  did  make  voluntary 
oath  as  to  the  service  of  .the  notice.  Where  the  peon,  after  serving  the  notice. 

*  Appeal    from   Original  Decree,  No.   170  of   1888,   against   the  decree  of  Babu 
Karuna  Pas  Bose,  Subordinate  Judge  of  Mymensingh,  dated  the  28th  April  1888. 
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1890  made  an  affidavit  as  to  the  mode   of   service   and   took   the   affidavit    before   the 

JAN.  31.  Munsif,  to  whom  it  was  read  and  who  then  signed  it,  there  was  held  to  be  a  suffi- 

cient certifica'e  to  satisfy  the  requirements  of  the  section. 

APPEL-       [Affirmed.  20  C.  86  (P.O.)  =  19  I. A.  191  =  6  Sar.  P.C.J.  252  ;  R.,  2  C.W.N.  459.] 
LATE  THIS  suit  was  instituted  by  the    plaintiff  to    set   aside   the    sale   of   a 

CIVIL.  putni  held  under  the  provisions  of  Regulation  VIII  of  1819.  [475]  The 
T~T  -plaint  alleged  that  the  plaintiffs  predecessor  took  from  the  defendant's 
'  predecessor  "a  putni-taluk  at  an  annual  rent  of  212  rupees  8  annas  in 
respect  of  an  eight-annas  share  (excluding  a  viiras  of  small  bits  of  land)  of 
the  village  of  Kismut  Duajani  comprised  in  the  share  of  1  anna  15  gundas 
of  Zemindari  No.  5032  in  Pergunnah  Attia  and  others,  being  the 
defendant's  zemindari."  The  plaint  went  on  to  state  that  the  plaintiff 
having  brought  a  suit  against  the  defendant  for  having  attempted  to  exact 
illegal  cesses  from  him,  and  having  gained  the  suit,  the  defendant 
"became  displeased  with  the  plaintiff ;  and  that  with  a  view  to  harass 
him  and  with  the  evil  intention  of  depriving  him  of  the  taluk,  contrary 
to  practice  and  without  any  reasonable  cause,  the  defendant  made  an 
application  to  the  Collector  for  the  sale  of  the  plaintiff's  putni-taluk  for 
the  realization  of  the  arrears  of  rent  in  respect  thereof  for  six  months, 
namely,  from  Bysack  to  Assin  1293  (April  to  October  1886),  while  the 
plaintiff  was  away  from  his  house  ;  and,  without  his  knowledge,  illegally, 
irregularly  and  collusively,  put  it  up  to  auction  and  himself  purchased 
it  for  a  nominal  consideration  on  the  1st  of  Aughran  1293,  a  day  when  the 
Civil  Courts  were  closed."  The  plaint  further  alleged  that  there  was 
great  illegality  and  irregularity  in  the  sale  and  in  the  proceedings  relating 
thereto  ;  that  no  notices  were  really  published  at  the  Sudder  kutcheri,  in 
the  mofussil,  in  the  mehal  sold  at  auction,  or  in  the  Collectorate  kutcheri  ; 
that  the  service  of  notice  which  is  alleged  in  the  rubakari  for  sale  was 
not  according  to  law.  Then  there  was  a  statement  in  the  plaint  that 
the  value  of  the  property  was  Rs.  20,000,  and  that,  owing  to  the  absence 
of  purchasers,  it  sold  for  only  Rs.  125  ;  and  that  the  plaintiff  had  thereby 
sustained  considerable  loss.  He  prayed  therefore  that  the  sale  might  be 
set  aside. 

The  defence  so  far  as  was  material  to  this  report  was  thus  stated  in 
the  defendant's  written  statement :  "As  the  plaintiff  did  not  pay  the 
rent  payable  by  him  in  respect  of  the  putni  under  claim,  from  Bysack  to 
Assin  1293,  the  defendant,  in  order  to  realize  the  same  on  the  1st  Kartick 
(15th  October),  made  an  application  to  the  Collector  of  Zillah  Mymensingh 
with  an  account  of  the  arrears,  and  notice  under  Regulation  VIII  of  1819  ; 
and  after  causing  the  account  of  the  arrears,  notices,  &c.,  to  be  really 
published  under  [476]  tne  provisions  of  the  said  Regulation  before  the 
15th  Kartick  1293  in  the  said  Collectorate,  at  the  zemindary  kutcherry 
of  the  defendant,  at  the  residence  of  the  plaintiff  at  Duajani  and  at  a 
conspicuous  place  in  the  mehal  of  which  the  arrears  were  due,  and  having 
caused  an  affidavit  relating  thereto  be  made  by  the  paon  who  published 
them  in  the  Court  of  the  Murtsif  of  Chowki  Atia,  it  was  filed  before  the 
Collector  on  behalf  of  the  defendant.  As  no  one  paid  off  the  arrears  of 
rent  with  interest  of  the  mehal  in  question,  and  as  the  plaintiffs  mukhtear 
and  agent,  although  requested  to  pay  them,  did  not  pay  them,  the  mehal, 
of  which  the  arrears  were  due,  was,  on  the  1st  Aughran  1293,  sold  at  a 
public  auction  according  to  law  in  the  Collectorate  openly,  and  in  the  pre- 
sence of  the  plaintiffs  mukhtear  and  agent,  and  the  defendant  purchased  it 
at  the  highest  price  that  was  offered.  There  was  no  illegality,  nor  irregularity, 
nor  fraud  in  the  sale  proceedings.  All  the  acts  that  had  to  be  done,  and  all 
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the  notices,  &c.,  that  were  necessary  to  be  published  according  to  law 
on  behalf  of  the  defendant  before  the  sale,  were  duly  and  regularly 
done  and  published  according  to  law.  The  plaintiff  having  voluntarily  let 
the  rent  fall  into  arrear,  and  being  present  by  his  mukhtear  and  agent  at 
the  time  of  the  sale  without  paying  the  arrears  of  rent,  &c.,  allowed  the 
property  to  be  put  up  to  auction,  there  is  no  reason  why  the  said  sale  should 
be  set  aside."  It  appeared  that  the  petition  by  the  defendant  to  .the  Col- 
lector, which  is  necessary  under  cl.  3  of  s.  8  of  Regulation  VIII  of  1819, 
was  filed  on  the  2nd  Kartick  1293,  the  1st  Kartick  being  Sunday.  It  was 
found,  moreover,  on  the  evidence  that  the  petition  was  not  struck  up  in 
the  kutcherry  as  directed  by  the  Regulation. 

The  notice  which  was  given  under  cl.  3  of  s.  8  of  Regulation  VIII  of 
1819,  being  that  applicable  to  sales  for  arrears  otherwise  than  for  the 
whole  year,  was  as  follows : — 

"  To  Hurri  Churn  Mozoomdar,  &c.  Within  my  Zemindari  Mehal 
No.  5032,  Pergunnah  Atia,  &c.  ....  Kismut  Duajani 

is  recorded  as  a  putni-taluk  at  an  annual  rent   of 

Rs.  212-8.  On  account  of  the  aforesaid  putni  taluk  Rs.  110,  the  principal 
amount  of  rent  for  the  Assar  and  Assin  instalments  of  the  year  1293,  and 
Re.  1-9-7^  gundas,  the  interest  on  the  same,  in  all  Rs.  111-9-7^  gundas, 
in  rent  and  interest,  has  fallen  in  arrear  as  due  from  you  on  account 
of  the  Assar  and  Assin  instalments  of  the  year  1293,  and  you  have  not 
[477]  been  paying  off  the  same  though  repeatedly  demanded.  Therefore, 
under  Regulation  VIII  of  1819,  this  notice  is  being  given  to  you,  and 
you  are  hereby  informed  that  before  the  1st  of  the  coming  Aughran  you 
shall  pay  the  aforesaid  rent  and  interest  into  my  zemindari  kutcheri  at 
Jamruki.  If  you  fail  to  pay  the  aforesaid  money  within  the  time  allowed, 
then  the  aforesaid  money  due  to  me  will  be  realized  by  sale  of  the  afore- 
said putni  taluk  at  a  public  auction  before  the  Collector  of  the  District  of 
Mymensingh  on  the  1st  day  of  the  coming  Aughran,  and  no  objection  to  the 
same  on  your  part  will  be  listened  to." 

The  affidavit  of  service  and  publication  of  the  notice  of  sale  was  made 
by  one  Balu,  who,  after  stating  the  mode  of  service  and  publication,  alleged 
that  he  asked  for  a  receipt  from  the  principal  tenants  of  Duajani  and  from 
the  agent  of  the  plaintiff,  but  they  refused  to  grant  a  receipt.  He  named 
three  persons  whom  he  asked  and  of  whom  he  stated  "  they  did  not  consent 
to  grant  a  certificate  of  service  of  notice." 

This  affidavit  was  drawn  up  by  Shoshi  Bhusan,  a  pleader,  who  took 
Balu  with  the  affidavit  to  the  Court  of  the  Munsif  of  Tangail,  where  it  was 
real  in  the  presence  of  the  Munsif,  who  signed  it  with  the  addition  of  the 
words  "  on  solemn  affirmation  declared  the  above  to  be  true." 

The  Subordinate  Judge  gave  the  plaintiff  a  decree,  mainly  on  the 
ground  that  the  evidence  for  the  defendant,  on  whom  he  held  lay  the  onus 
of  proving  it,  did  not  shew  that  the  notice  of  sale  was  duly  served  and  pub- 
lished in  accordance  with  Regulation  VIII  of  1819. 

From  this  decision  the  defendant  appealed. 

Mr.  Evans,  Mr.  W.  Garth,  Mr.  Peacock,  Dr.  Rash  Bekari  Ghosc,  and 
Baboo  Bussunt  Coomev  Bose,  for  the  appellant. 

Mr.  Woodvoffe,  Baboo  Jogesh  Chundev  Roy,  and  Baboo  Makund  Nath 
Roy,  for  the  respondent. 

Mr.  Evans,  for  the  .appellant,  contended  that  the  evidence  showed 
due  service  and  publication  of  the  notice  of  sale,  and  that  within  the  Privy 
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Council  Rulings  in  the  subject,  there  had  been  sufficient  compliance  with 
all  the  substantial  requirements  of  the  Regulation  to  support  the  sale. 
He  referred  to  Ram  Sabuk  Bose  v.  Kamini  Koomaree  Dassee  (1),  Maha- 
rajah of  BuYdwan  [478]  v.  Tarasundari  Debi  (2),  and  Maharani  of 
Bnrdwan  v.  Krishna  Kamini  Dasi  (3). 

Mr.  Woodroffe,  for  the  respondent,  contended  that  the  defendant  on 
whom  the  onus  lay  [Doorga  Churn  Surma  Choudhry  v.  Najunooddeen  (4) 
and  Maharajah  of  Bitrdwan  \,  Tarasnndari  Debi  (2)]  had  not  shown  that 
the  provisions  of  the  Regulation  had  been  strictly  complied  with,  and  that 
there  had  been  a  non-observance  of  its  provisions  in  several  instances 
relating  to  the  preliminaries  necessary  to  sale.  Clause  3,  s.  8  of  the 
Regulation,  says  that  the  petition  for  sale  is  to  be  presented  on  the  1st 
Kartick  ;  here  it  was  not  presented  until  the  2nd  Kartick.  The  petition 
should  have  been  stuck  up  in  some  conspicuous  part  of  the  kutcherry  as 
directed  by  cl.  2,  s.  8,  but  this  was  not  done.  There  is  no  certificate 
of  the  Munsif,  which  is  necessary  under  the  same  clause  when  the  village 
people  refuse  to  attest  the  service  of  the  notice  ;  the  necessary  certificate 
is  one  to  the  effect  that  the  notice  has  been  duly  published,  the  words  being 
that  in  such  a  case  the  peon  should  "  go  to  the  kutcherry  of  the  nearest 
Munsif  and  there  make  voluntary  oath  of  the  same  having  been  duly  pub- 
lished, certificate  to  which  effect  shall  be  signed  and  sealed  by  the  said 
officer  and  delivered  to  the  peon." 

The  learned  Counsel  then  went  into  the  evidence  to  show  that  the 
notice  had  not  been  duly  served  and  published.  But  even  if  the  Court 
came  to  the  conclusion  that  sufficient  publication  of  the  notice  was  proved, 
the  notice  of  sale  in  this  case  was  a  bad  notice  as  being  a  notice  suited  to 
the  case  of  a  zemindar  proceeding  under  cl.  2,  s.  8,  and  not  one  in  accordance 
with  the  intention  to  be  gathered  from  cl.  3  of  that  section  under  which 
the  sale  could  be  stayed  by  payment  of  less  than  the  whole  balance  due, 
namely,  a  sum  practically  equal  to  three- fourths  of  the  balance.  This  was 
not  stated  in  the  notice,  and  those  interested  in  preventing  the  sale  were 
injuriously  affected  by  such  omission.  It  is  submitted  that  the  omission  to 
serve  a  valid  notice  is  a  non-compliance  with  a  substantial  requirement  of 
the  Regulation  [479]  for  which  the  sale  should  be  set  aside.  Reference 
was  made  to  the  cases  of  Baikanatha  Nath  Singh  v.  Dhiraj  Mahatab  Chand 
(5),  Bhugwan  Chunder  Dass  v.  Sudder  Ally  (6),  Maharajah  of  Bur d wan  v. 
Kristokamini  Dasi  (7). 

Mr.  Evans,  in  reply,  contended  that  the  objections  as  to  the  presenta- 
tion of  the  petition,  and  as  to  its  not  being  stuck  up,  were  not  sufficient 
ground  for  setting  aside  the  sale.  The  certificate  of  the  Munsif  intended 
by  the  section  is  one  relating  to  the  appearance  of  the  peon  before  the 
Munsif  or  other  officer  after  he  has  served  the  notice,  and  to  his  making 
oath  to  that  effect  ;  it  is  not  intended  to  be  a  certificate  that  the  notice  has 
been  published.  What  has  been  done  in  this  case  was  amply  sufficient  to 
satisfy  the  provisions  of  the  section.  The  notice  was  a  good  notice  and  a 
sufficient  compliance  with  the  requirements  of  the  Regulation  ;  any  defect 
in  it  was  not  a  sufficient  ground  for  setting  aside  the  sale.  The  cases  of 
Sana  Beebee  v.  Lall  Chand  Chowdhry  (8),  Pitambar  Panda  v.  Damoodur 
Dass  (9),  and  the  Privy  Council  cases  already  mentioned  were  referred  to. 


(1)  14  B.L.R.  394  =  2  I. A.  71.  (2)  9  C.  619  =  10  I. A.  19. 

(3)  14  C.  365  =  14  I. A,  30.  (4J  21  W.R.  397.         (5)  9  B.L  R.  87=  17  W.R,  447. 

(6)  4  C.  41.  (7)  9  C.  931  =  14  C.  365  =  14  I.A.  30. 

(8)  9  W.R.  242.  (9)  24  W.R.  129. 
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JUDGMENT. 

The  judgment  of  the  Court  (NORRIS  and  MACPHERSON,  JJ.)  was  as 
follows.  (After  shortly  stating  the  facts  the  judgment  proceeded)  : — 

The  Subordinate  Judge  upon  a  consideration  of  the  whole  of  the 
evidence  gave  the  plaintiff  a  decree  setting  aside  the  sale.  And  his  judg- 
ment is  based  upon  the  ground  that  the  notice  required  to  be  published  in 
the  tnofussil  upon  the  land  or  at  the  kutcheri  of  the  defaulting  putnidar 
was  not,  as  a  matter  of  fact,  duly  published. 

Against  that  decision  the  defendant  has  appealed  to  this  Court.  I  shall 
presently  consider  the  judgment  of  the  Subordinate  Judge  and  the  evidence 
which  has  been  given  by  the  defendant  to  prove  the  due  publication  of 
the  notice  in  the  mofussil.  But  whilst  we  are  of  opinion  that  the  view 
taken  by  the  Subordinate  Judge  of  that  evidence  is  not  correct,  we  are 
still  obliged  to  arrive  at  the  conclusion  that  this  decree  must  be  upheld, 
upon  a  ground  to  [480]  which  I  shall  presently  refer.  It  will  be 
convenient  probably  in  the  first  place  to  deal  with  the  points  which  were 
argued  by  the  learned  counsel  for  the  respondent,  Mr.  Woodroffe,  in 
support  of  the  judgment. 

One  objection  of  Mr.  Woodroffe  was  that  the  petition  which  has  to 
be  presented  to  the  Collector  under  cl.  2  of  s.  8  of  Regulation  8  of  1819 
under  which  the  sale  was  held,  or  rather  under  d.  3  of  s.  8  of  that  Regu- 
lation, that  is,  the  petition  containing  a  specification  of  the  balance  of 
arrears  that  may  be  due,  ought  to  have  been  filed  on  the  1st  Kartick, 
whereas,  as  a  matter  of  fact,  it  was  not  filed  until  the  2nd  of  Kartick. 
We  think  that  no  force  can  be  attached  to  this  objection.  The  petition 
could  not  be  received  before  the  1st  of  Kartick,  because  the  rent  which  is 
in  arrear  and  for  which  the  putni  is  put  up  for  sale  has  to  be  made  up  to 
the  last  day  of  Assin.  We  think  that  that  portion  of  the  section  is 
directory  merely.  The  Collector  is  put  in  force  by  the  presentation  of 
that  petition.  The  1st  Kartick  1293  fell  upon  a  Sunday,  and  we  think 
that  the  petition  was  properly  received  on  the  2nd  Kartick.  No  injury,  as 
it  seems  to  us,  could  possibly  ensue  to  the  patnidar,  or  to  the  dur-putnidar 
or  to  the  mortgagee,  if  there  existed  a  durputni  or  mortgage,  by  the  non- 
presentation  of  the  petition  on  the  exact  day  specified. 

It  was  further  urged  by  Mr.  Woodroffe  that  non-compliance  with  the 
provisions  of  the  Regulation  which  require  that  the  petition  shall  be  struck 
up  in  some  conspicuous  part  of  the  kutcheri  was  fatal  to  these  procee- 
dings.  We  think,  to  use  the  words  of  the  Privy  Council  in  the  case  of  the 
MaJiarani  of  Bur dw an  v.  Krishna  Kamini  Dasi  (1),  that  this  publication 
of  the  petition  is  not  a  substantial  portion  of  the  process  to  be  observed 
by  the  zemindar.  No  injury  could  result  to  the  putnidar  or  any  one  holding 
under  him  by  the  non-publication  of  this  petition,  which,  as  I  have  already 
pointed  out,  is  only  the  method  prescribed  by  the  Regulation  for  putting 
the  executive  machinery  in  force.  Further,  it  is  to  be  observed  (though 
we  are  not  inclined  to  lay  very  much  stress  upon  this)  that  the  provisions 
of  cl.  3  of  s.  8  do  not  appear  to  be  so  stringent  as  those  of  cl.  2  of  the 
same  section. 

[4813  Another  point  urged  by  Mr.  Woodroffe  was  that  there  was  no 
certificate  of  the  Munsif  as  required  by  this  section  of  the  Regulation. 
We  think  that  this  objection  too  fails.  The  section  says  : — "  In  case  the 
people  of  the  village  should  object  or  refuse  to  sign  their  names  in  attest- 
ation, the  peon  shall  go  to  the  kutcheri  of  the  nearest  Munsif  or,  if 
there  should  be  no  Munsif,  to  the  nearest  thana,  and  there  make 

(1)  14  C.  371. 
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voluntary  oath  of  the  same  having  been  duly  published,  certificate  to 
which  effect  shall  be  signed  and  sealed  by  the  said  officers  and  delivered 
to  the  peon."  We  think  that  "  certificate  to  this  effect"  means  a 
certificate  to  the  effect  that  the  peon  did  come  before  the  Munsif  or 
Police  officer,  as  the  case  may  be,  and  did  make  voluntary  oath  as  to 
the  service  of  the  notice  :  and,  as  pointed  out  by  Mr.  Evans  for  the 
appellant,  this  provision  of  the  section  would  be  fully  complied  with 
if  the  peon  went  before  the  Munsif  or  Police  officer  and  made  a  deposi- 
tion upon  oath,  and  if  the  Munsif  appended  at  the  foot  of  that 
deposition  a  statement  to  the  effect  that  the  deponent  had  that  day  made 
that  deposition  in  his  presence,  that  would  have  been,  we  think,  a 
certificate  within  the  meaning  of  cl.  2  of  s.  3.  And  if,  as  in  this  case,  the 
peon  went  before  the  Munsif  with  an  affidavit  ^hich  had  been  prepared 
and  sworn  to,  the  jurat  of  the  Munsif  would  have  been  as  much  a  certifi- 
cate as  if  the  peon  had  made  a  deposition  on  oath  and  the  Munsif  had  re- 
corded  the  fact  of  his  so  having  made  the  deposition  on  oath. 

The  next  point  taken  by  Mr.  Woodroffe  is  that,  supposing  for  the 
sake  of  argument,  we  should  hold  that  notice  was,  as  a  matter  of  fact, 
served  as  required  by  the  provisions  of  the  Regulation  in  the  mofussil, 
upon  the  land  of  the  defaulting  putnidar,  and  at  the  Collector's 
kutcheri,  the  notice  in  this  case  is  a  bad  notice.  This  objection,  we 
think,  is  well  sustained.  Clause  2  of  s.  8  of  the  Regulation  says  :  "  On 
the  first  day  of  By  sack,  that  is,  at  the  commencement  of  the  following 
year  from  which  the  rent  is  due,  the  zemindar  shall  present  a  petition 
to  the  Collector,  containing  a  specification  of  any  balances  that  may  be 
due  to  him  on  account  of  the  expired  year,  from  all  or  any  talukhdars 
or  other  holders  of  an  interest  of  the  nature  described  in  the  preceding 
clause  of  this  section.  The  same  shall  then  be  struck  up  in  some  con- 
spicuous part  of  the  kutcheri,  with  a  notice  that,  if  the  amount  claimed  be 
[482]  not  paid  from  the  first  of  Jeth  following,  the  tenures  of  the  de- 
faulters will  on  that  day  be  sold  by  public  sale  in  liquidation.  Should, 
however,  the  first  of  Jeth  fall  on  a  Sunday  or  holiday,  the  next  subsequent 
day,  not  a  holiday,  shall  be  selected  instead  ;  a  similar  notice  shall  be 
stuck  up  at  the  Sudder  kutcheri  of  the  zemindar  himself,  and  a  copy  or 
extract  of  such  part  of  the  notice  as  may  apply  to  the  individual  case  shall 
be  by  him  sent  to  be  similarly  published  at  the  kutcheri  or  at  the  princi- 
pal town  or  village  upon  the  land  of  the  defaulter.  The  zamindar  shall  be 
exclusively  answerable  for  the  observance  of  the  forms  above  prescribed, 
and  the  notice  required  to  be  sent  into  the  mofussil  shall  be  served  by  a 
single  peon,  who  shall  bring  back  the  receipt  of  the  defaulter,  or  of  his 
manager,  for  the  same,  or  in  the  event  of  inability  to  procure  this,  the 
signatures  of  three  substantial  persons  residing  in  the  neighbourhood,  in 
attestation  of  the  notice  having  been  brought  and  published  on  the  spot." 
Clause  2  having  dealt  with  the  case  of  bringing  a  putni  to  sale  for 
arrears  of  rent  extending  over  a  whole  year,  cl.  3  deals  with  mid-year 
sales,  and  says  : — "  On  the  first  day  of  Kartick,  in  the  middle  of  the 
year,  the  zemindar  shall  be  at  liberty  to  present  a  similar  petition,  with  a 
statement  of  any  balances  that  may  be  due  on  account  of  the  rent  of  the 
current  year,  up  to  the  end  of  the  month  of  Assin,  and  to  cause  similar 
publication  to  be  made  of  a  sale  of  the  tenures  of  defaulters,  to  take  place 
on  the  1st  of  Aughran,  unless  the  whole  of  the  advertised  balance  shall  be 
paid  before  the  date  in  question,  or  so  much  of  it  as  shall  reduce  the  arrear, 
including  any  intermediate  demand  for  the  month  of  Kartick,  to  less  than 
one-fourth  or  a  four-anna  proportion  of  the  total  demand  of  the  zemindar, 
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according  to  the  kistbundi,  calculated  from  the  commencement  of  the  year 
to  the  last  day  of  Kartick. " 

Now  it  is  apparent  that  there  is  a  very  wide  difference  between  what 
is  to  be  contained  in  a  notice  served  under  cl.  2,  and  what  is  to  be  contain- 
ed in  a  notice  served  under  cl.  3.  Under  cl.  2  the  defaulting  putnidar 
and  the  dur-putnidar  and  all  encumbrancers  and  the  public  are  to  learn 
from  an  inspection  of  the  notice  served  upon  the  land  of  the  default- 
ing putnidar,  and  at  the  Collectorate  kutcheri  and  on  the  kutcheri  of 
the  zemindar  who  is  bringing  the  putni  to  sale,  that  the  tenure  will  not  be 
[483]  released  from  sale  unless  the  whole  year's  arrears  are  paid.  So  that 
if  any  person  wants  to  buy  the  putni  as  a  speculation,  or  ihe  putnidar 
wants  to  release  it  from  sale,  or  the  dur-putnidar  or  encumbrancer  wants 
to  realease  it  from  sale  in  order  to  preserve  their  respective  securities,  they 
know  that  none  of  them  can  do  what  he  wishes  to  unless  he  is  willing  to 
pay  the  whole  year's  arrears.  But  the  Legislature  says  that  if  the  zemin- 
dar chooses  to  make  use  of  the  provisions  of  this,  what  I  may  call,  highly 
penal  regulation  in  respect  of  arrears  of  rent  for  six  months,  it  will  not 
deal  so  harshly  with  the  defaulting-putnidar,  as  it  does  when  the  zemin- 
dar wishes  to  make  use- of  the  regulation  in  respect  of  a  year's  arrears  of 
rent ;  for  a  putni  may  be  released  from  sale  on  payment  either  of  the 
whole  arrears  or  of  75  percent,  of  it,  that  is  to  say,  75  per  cent,  of  the 
arrears  due  up  to  the  end  of  Assin,  and  75  per  cent,  of  what  has  accrued 
due  from  the  end  of  Assin  to  the  end  of  Kartick,  that  is,  75  per  cent,  of 
another  month's  rent. 

Now,  the  Privy  Council  have,  as  we  think,  distinctly  laid  down  that 
a  substantial  compliance  with  the  substantial  portions  of  this  Regulation  is 
a  condition  precedent  to  the  right  of  the  zemindar  to  bring  the  tenure  to 
sale  under  the  provisions  of  the  Regulation,  and  that  non-compliance  with 
any  one  of  the  substantial  requirements  is,  in  the  words  of  s.  14,  which 
allows  the  putnidar  to  sue  to  set  aside  the  sale,  a  "  sufficient  plea." 

The  notice  in  this  case  is  as  follows : — (reads  notice  17  c.,  p.  476). 
As  I  have  already  pointed  out  the  object  of  the  publication  of  this  notice  is 
to  give  not  only  to  the  defaulting-putnidar  but  dur-putnidars,  mortgagees 
and  other  encumbrancers  notice  of  the  sale.  It  may  well  be  that  the 
putnidar,  dur-putnidar,  mortgagees  or  other  encumbrancers  would  have 
available  for  the  purpose  of  saving  the  estate  from  sale  75  per  cent, 
of  the  arrears  due,  but  not  the  whole.  Take  an  illustration  ;  supposing 
the  arrears  amount  to  a  lakh  of  rupees,  a  putnidar,  or  dur-putnidar 
or  mortgagee,  or  other  encumbrancers,  may  have  75,000  rupees  in  his 
pocket,  or  lying  with  his  bankers,  or  in  Government  Promissory  notes 
on  which  he  could  raise  a  loan,  and  release  the  property  from  sale,  but  he 
may  not  have  the  whole  amount.  The  object  being  to  allow  all  persons 
interested  in  saving  the  [484]  tenure  from  sale  an  opportunity  of  doing 
so,  we  are  of  opinion  that  if  the  zemindar  chooses  to  bring  into  operation 
the  provisions  of  cl.  3,  s.  8,  and  to  get  a  half-year's  rent  by  means  of  this 
Regulation,  he  must  strictly  comply  with  the  conditions  laid  down  in  the 
section.  We  think  that  all  the  requirements  in  cl.  2  of  s.  8  must  be  im- 
ported into  cl.  3  of  that  section  mutatis  mutandis :  and  therefore  we  think 
that  the  service  of  the  notice  is  a  condition  precedent  to  the  sale  being  held, 
and  that  the  notice  so  served  must  be  a  good  notice,  that  is  to  say,  it 
must  be  a  notice  which  shall  put  all  parties  concerned  in  saving  the  tenure 
from  sale  in  possession  of  the  knowledge  of  what  really  they  will  have  to 
do  if  they  desire  to  save  the  tenure,  and  would  be  purchasers  in  possession 
of  information  as  to  the  amount  they  will  have  to  spend  if  they  wish  to 
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purchase'  the  property.  We  are  therefore  of  opinion  that  this  notice 
was  not  such  a  notice  as  ought  to  have  been  stuck  up  under  the  provisions 
of  the  Regulation  :  and  therefore  upon  that  ground  the  decree  must  stand. 
(The  learned  Judges  then  considered  the  evidence  as  to  the  publication  of 
the  notice,  and  came  to  the  conclusion  that  the  notice  had  been  duly 
published,  and  continued) : — 

We  therefore  think  that  the  ground  upon  which  the  Subordinate 
Judge  has  proceeded  in  setting  aside  the  sale  is  an  erroneous  one.  But 
as  I  have  already  said,  we  think  that  the  ground  that  the  notice  was 
bad  in  law  is  a  substantial  ground  and  that  upon  it  the  appeal  must 
be  dismissed  with  costs. 

The  result  is  that  the  decree  must  be  affirmed,  though  not  upon  the 
ground  on  which  the  Subordinate  Judge  has  based  it. 

The  appeal  is  dismissed  with  costs. 

c.  j.  v.  Appeal  dismissed. 


17  C.  485. 


[485]    APPELLATE  CRIMINAL. 

Before  Mv.  Justice  O'Kinealy  and  Mr.  Justice  Trevelyan. 


IN  THE  MATTER  OF  THE  PETITION  OF  THE  DEPUTY  LEGAL 

REMEMBRANCER  ON  BEHALF  OF  THE  GOVERNMENT  OF  BENGAL. 

THE  QUEEN-EMPRESS  v.  BIBHUTI  BHUSAN  BIT.* 

[28th  January,  1890.] 

Appeal  in  criminal  case — Appeal  by  Local  Government  from  judgment  of  acquittal — 
Criminal  Procedure  Code  (Act  X  of  1882),  s.  417.. 

Under  the  Code  of  Criminal  Procedure  (Act  X  of  1882)  the  Local  Government 
have  the  same  right  "of  appeal  against  an  acquittal  as  a  person  convicted  has  of 
appealing  against  his  conviction  and  sentence,  and  there  is  no  distinction  be- 
tween the  mode  of  procedure  and  the  principles  upon  which  both  classes  of  ap- 
peals are  to  be  decided. 

[F  ,  Rat.  Unr.  Cr.   Cas.   756   (757)  ;  2    Weir  462  ;  R..   19  B.  51  (68)  ;  17   C.P.L.R.  75 
(92)  ;  L.B.R.  (1893—1900)  42  (46)  ;  7  P.R.  1904  Cr.  =  97  P.L.R.  19C4.] 

THE  respondent  Bibhuti  Bhusan  Bit  was  charged  with  having  com- 
mitted an  offence  punishable  under  s.  326  of  the  Indian  Penal  Code  by 
causing  grievous  hurt  to  one  Protab  Madak. 

The  trial  took  place  before  the  Sessions  Judge  of  Bankura  with  the 
aid  of  Assessors.  The  opinion  expressed  by  the  latter  was,  that  the 
accused  was  not  guilty,  the  reasons  given  being  the  want  of  sufficient 
proof,  and  the  existence  of  numerous  discrepancies  in  the  evidence  adduced 
by  the  prosecution.  The  Sessions  Judge,  in  an  elaborate  judgment, 
analysed  the  evidence  for  the  prosecution,  and  came  to  the  conclusion  that 
a  conviction  on  the  evidence  could  not  be  sustained,  and  accordingly 
acquitted  the  accused,  and  directed  his  discharge. 

Against  that  acquittal  the  Deputy  Legal  .Remembrancer,  at  the  in- 
stance of  the  Local  Government,  appealed. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilby),  for  the  Crown. 

Mr.  R.  Allen  and  Baboo  Sridhar  Dzss,  for  the  respondent. 

The  Deputy  Legal  Remembrancer  contended  that,  upon  the  evidence, 
the  accused  ought  to  have  been  convicted. 

•  Criminal  Appeal  No.  .4  of  1889,  against  the  order  passed  by  G.  W.    Place,    Esq., 
Sessions  Judge  of  Baokura,  dated  the  10th  of  July  1889. 
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MY.   Allen,  upon    the  facts,   contended  that  the  acquittaLwas  correct ;        1890 
and  he  further   contended  that   this  was    not  a   case  in    which    the   Court      JAN.  28. 
should  interfere  with  the  order  of  the  lower  Court.     Upon  this  question  his 
argument  was  as  follows : — 

This  Court  should  not  interfere  in  an  appeal  from  an  acquittal  unless  CRIMINAL 

the   judgment  of   the  lower   Court  is    manifestly  absurd  or  perverse.     The        

mere  fact  that  this  Court  might,  on  the  facts,  have  [486]  come  to  17  C.  483. 
a  different  conclusion,  would  not  justify  it  in  reversing  the  decision  of 
the  lower  Court  and  convicting  the  accused.  To  justify  its  interference, 
there  must  be  a  miscarriage  of  justice  of  such  an  extraordinary  nature 
and  of  such  extraordinary  importance,  that  the  Court,  in  the  interests  of 
the  public  and  of  the  administration  of  justice,  would  be  bound  to  inter- 
fere.  [Empress  v.  Gayadin  (1).  Anonymous,  In  the  matter  of  the  petition 
of  the  Government  Pleader  (2).  Queen  v.  Dukaran  (3).  Reg,  v.  Ramajirav 
Jivbajirav  (4).  Queen- Empress  v.  Chotu  (5).  Queen-Empress  v.  Balwant  (6). 
Queen-Empress  v.  Gobardhan  (7).]  These  cases  show  that  the  Court 
would  be  justified  in  interfering  when,  upon  the  facts  as  found,  an  offence 
was  clearly  disclosed,  and  when  the  acquittal  was  due  to  an  erroneous 
application  of  the  law.  There  is  no  case  reported  in  which  the  Court  has 
interfered  merely  because  it  would  have  come  to  a  different  conclusion  on 
the  evidence  from  that  arrived  at  by  the  Court  below.  This  Court  has 
not  the  advantage  of  hearing  the  evidence  and  watching  the  demeanour 
of  the  witnesses,  which  must  naturally  have  a  great  effect  on  the  Judge  and 
Assessors  when  they  come  to  deal  with  the  credibility  of  the  witnesses. 
The  right  to  appeal  against  an  acquittal  was  first  introduced  in  the  Code 
of  1872.  The  Code  of  1861  contained  no  such  provision.  The  power  is 
an  arbitrary  one,  and  should  be  most  sparingly  used.  A  second  trial  for 
the  same  offence  after  an  acquittal  is  foreign  to  the  fundamental  principles 
of  all  criminal  procedure.  Should  the  Court,  however,  be  of  opinion  that 
this  case  comes  within  the  principles  submitted,  and  that  there  has  been 
a  miscarriage  of  justice  requiring  its  interference,  a  new  trial  should  be 
directed,  and  this  Court  should  not  take  upon  itself  ihe  grave  responsi- 
bility of  deciding  upon  the  evidence,  as  it  appears  on  paper,  after  an 
acquittal  by  the  Judge  and  Assessors  in  the  Court  below. 

The  Deputy  Legal  Remembrancer,  in  reply. 

The  judgment  of  the  Court  (O'KiNEALY  and  TREVELYAN,  JJ.)  was 
as  follows  : — 

JUDGMENT. 

In  this  case  Bibhuti  Bhusan  Bit  was  charged  before  the  [487] 
Sessions  Judge  of  Bankura  with  having  committed  an  offence  punisnable 
under  s.  326  of  the  Indian  Penal  Code  and  was  acquitted.  Against  that 
acquittal  the  Government  have  now  appealed,  and  it  remains  for  us  to 
determine  whether  the  judgment  arrived  at  by  the  Court  below  ought  to 
be  reversed  or  not.  Some  cases  have  been  cited  before  us  by  the  learned 
Counsel  who  appeared  for  Bibhuti  Bhusan  Bit  in  this  Court,  and  he  has 
argued  upon  the  strength  of  them,  that  this  Court,  should  not  interfere 
with  an  acquittal  by  a  lower  Court  unless  the  judgment  of  that  Court  was 
manifestly  absurd  or  perverse. 

Under  the  Code  of  Criminal  Procedure  the  Government  have  the 
same  right  of  appeal  against  an  acquittal  as  a  person  convicted  has  to 


(l)  4  A.  148. 
(5)  9  A.  52. 


(2)   7M.H.C.  339. 
(6)  9  A.  134. 


(3)  7  N.W.P.  196, 
(7)  9  A.  528. 


(4)  11  B.H.C.  1. 
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appeal  against  his  conviction  and  sentence.  There  is  no  distinction  made 
in  that  Code  as  to  the  mode  of  procedure  which  governs  the  two  sorts  of 
appeals,  or  as  to  the  principles  upon  which  they  are  to  be  decided.  Both 
appeals  are  governed  by  the  same  rules,  and  are  subject  to  the  same 
limitations  ;  and  it  appears  to  us  that  we  are  bound  to  decide  this  appeal, 
and  that  we  have  no  discretion  to  refuse  to  interfere  if  we  consider  that 
the  judgment  of  the  Court  below  is  wrong,  and  that  Bibhuti  Bhusan  Bit 
should  have  been  convicted. 

No  doubt,  in  all  cases  of  appeals,  the  Judges  of  a  Court  of  Appeal  are 
naturally  very  cautious  in  interfering  with  the  judgment  of  a  Judge  and 
Assessors  before  whom  the  witnesses  were  examined,  both  on  the  ground 
that  a  Court  before  whom  witnesses  are  examined  has  superior  advantages 
in  estimating  the  value  of  their  testimony,  and  also  here  on  the  additional 
ground  that  in  all  criminal  cases  the  accused  is  entitled  to  have  the 
advantage  of  any  doubt  which  may  arise  in  the  case  ;  but,  after  giving  the 
accused  every  benefit  which  he  can  derive  from  such  a  decision  in  his 
favour,  if  we  are  still  of  opinion  that  he  is  guilty  of  the  offence  with  which 
he  has  been  charged,  we  think  there  is  no  discretion  left  to  us  as  to 
whether  we  should  find  him  guilty  or  not. 

[Their  Lordships  then  proceeded  to  deal  with  the  evidence  in  the 
case,  and  came  to  t  he  conclusion  that  the  judgment  should  be  set  aside. 
They  accordingly  convicted  the  prisoner  and  sentenced  him  to  five  years' 
rigorous  imprisonment.] 

H.  T.  H.  Appeal  allowed. 

17  C.  «8(F.B.), 
[488]   FULL  BENCH. 

Before   Sir  Comer  Petheram,  Kt.,  Chief  Justice,  Mr.  Justice  Prinsep, 
Mr.  Justice  Pigot,  Mr.  Justice  O'Kinealy  and  Mr.  Justice  Ghose. 


ASIRUN  BIBI,  "MINOR,  BY  HER  NEXT  FRIEND  (Plaintiff)  v.  SHARIP 
MONDUL  AND  OTHERS  (Defendants).*     [7th  February,  1890.] 

Minor — Representative   of  Minor  in   suits — Married   woman — Next  friend — Civil 
Procedure  Code  (Act  XIV  of  1882),  s.  445. 

A  married  woman  may  act  as  the  next  friend  of  an  infant  plaintiff. 
Guru  Pershad  Singh  v.  Gossain  Munraj  Pnri,  overruled  (1). 
[R.,  6  C.L.J.  36  (37)  ;  1  L.B.R.  38.] 

THIS  case  was  referred  to  a  Full  Bench  by  Mr.  Justice  Trevelyan, 
and  Mr.  Justice  Baner jee.  The  order  of  reference  was  as  follows : — 

"  In  this  case  the  Munsif  of  Serajgunje  gave  the  plaintiff  a  decree. 
On  appeal  the  Subordinate  Judge  of  Pabna  and  Bogra  set  aside  that 
decree  on  the  ground  that  the  next  friend  of  the  plaintiff  was  a  married 
woman.  The  Subordinate  Judge  relied  upon  the  decision  of  a  Division 
Bench  of  this  Court  (Prinsep  and  Grant,  JJ.)  in  the  case  of  Guru  Pershad 
Singh  v.  Gossain  Mtmraj  Puri  (1).  We  do  not  agree  with  that  decision. 
In  our  opinion  s.  457  of  the  Civil  Procedure  Code  has  no  application  to 
the  case  of  a  next  friend.  Section  445,  we  think,  governs  the  case.  We 

•Full  Bench  on  Appeal  from  Appellate  Decree  No.  1317  of  1888,  against  the 
decree  of  the  Subordinate  Judge  of  Pabna  and  Bogra,  dated  27th  March  1888,  modifying 
a  decree  of  the  Munsif  of  Serajgunge.  dated  the  25th  November  1887. 

(1)  11C.  733. 
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refer  to  a  Full  Bench  the  following  question  :  '  Can  a  married    woman  act        1890 
as    next   friend    of   an  infant  plaintiff  ?'  Should  this  question  be  decided  in      FEB.  7. 
the  affirmative,  it  is  admitted  that    the    plaintiff  is   entitled   to   the   decree       ~ 
which  was  given  to  her  by  the  Munsif."  R 

Babu  Kishore  Lull  Sirkar,    for   the    appellant,   contended   that   under 
s.    445   a  married  woman  might  be  a  next  friend.     (The  Court  then  called     17  c.  488 
upon  the  other  side.)  (F.B.). 

Babu  Jasoda  Nundun  Pvamanick,  for  the  respondent,  relied  on  the 
decision  of  Prinsep  and  Grant,  JJ.,  and  contended  that  [489]  the  practice 
of  the  English  Courts  was  in  his  favour  (Judicature  Act  of  1875,  Order 
16,  Rule  8).  Under  the  rules  of  the  original  side  of  the  High  Court  a 
married  woman  was  held  unqualified  to  act  as  next  friend  (Rule  574, 
Belchambers,  p.  232). 
.  Baboo  Kishore  Loll  Sirkar  was  not  called  on  in  reply. 

OPINION. 

The  opinion  of  the  Full  Bench  was  expressed  by  PRINSEP,  J.,  and 
with  that  view  the  remainder  of  the  Court  concurred. 

PRINSEP,  J. — Upon  reconsideration  of  this  matter,  I  think  that  the 
view  taken  by  the  Division  Bench  which  referred  this  case  is  correct. 
The  plaintiff  will  therefore  be  entitled  to  a  decree,  the  decree  of  the  first 
Court  being  restored  with  costs. 

T.  A.  P.  Appeal  allowed. 


17  C.  489(F.B.). 
FULL  BENCH. 

Before  Sir  IV.  Comer  Pettier  am,  Kt.,  Chief  Justice,  MY.  Justice 

Prinsep,  Mr.  Justice  Pigot,  Mr.  Justice  O'Kinealy  and 

MY.  Justice  Ghose. 


NARAIN  MAHTON  (Defendant)  v.  MANOFI  PATTUK  (Plaintiff)* 
[12th  February,  1890.] 

Bengal  Tenancy  Act  (VIII  of  1885),    s.    153    (a)— Appeal  from    decree   in  rent  suit 
under  Rs.  100. 

The  words  "  amount  of  rent  annually  payable  by  a  tenant  "in  s.  153  (a)  of 
the  Bengal  Tenancy  Act  include  the  case  of  rent  payable  by  a  tenant  to  one  of 
his  co-sharer  landlords  who  collects  his  share  of  the  rent  separately. 

[R.,  29  C.  54  =  5  C.W.N.  763  ;  30  C.  773  =  8  C.W.N.  193  (195)  ;  7  C.W.N.  908.] 

IN  this  case  the  plaintiff  in  the  year  1293  F.E.  sued  the  defendants 
to  recover  Rs.  24-11,  as  the  bhouli  rent  of  eight  bighas  of  land,  alleging 
that  he  had  an  eight-annas  share  in  such  rent.  The  defendants  contended 
that  the  plaintiff  had  only  an  eight-pie  share  of  the  landlord's  interest  in 
the  land.  The  Munsif  held  the  defendant's  contention  to  be  correct, 
but  on  appeal  to  the  Subordinate  Judge  the  latter  officer  held  that  the 
plaintiff  was  entitled  to  an  eight-anna  interest  in  the  rent  and  decreed  the 
appeal. 

*  Full  Bench  on  Appeal  from  Appellate  Decree  No.  1685  of  188S,  against  the  .deci- 
sion of  Baboo  Krishna  Chunder  Dass,  Officiating  Subordinate  Judge  of  Gya,  dated  the 
28th  July  1888,  reversing  the  decision  of  Moulvi  Ata  Hossein  Khan,  Munsif  of  Aurunga- 
bad,  dated  the  31st  March  1<?87. 
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1890  One  of  the  defendants   appealed    to  the   High    Court.     The   amount 

FEB.  12.     claimed   in   the   suit   being  less  than  Rs.  100,  it  was  contended  that  under 

~  s.  153  (a)   of   the    Bengal   Tenancy   Act   no   appeal    [490]    was   allowed 

_TULL       unless   it   could  be   held   that   the   decision  of  the  Courts  below  decided  a 

*H*      question  of  the   amount   of   rent   annually   payable    by    the   tenant.     Mr. 

17  C,  489     Justice   Pigot   and   Mr.   Justice   Rampini,    before   whom    the   case  came, 

•(F.B.).      having  regard  to  the  conflicting  decisions  of   Pvasanna   Kumar   Banerjee   v. 

Sri   Nath   Dass  (1)   and    Aubhoy   Churn   Maji   v.   Shoshi   Bhman    Bose  (2), 

referred  to  the  Full  Bench  the  following  question: — Do  the  words  "  amount 

of  rent  annually  payable  by  a  tenant,"  in  s.153  of  the  Bengal  Tenancy  Act, 

mean  "  the  total  amount  of  rent  annually  payable  by  a  tenant  to  the  whole 

body  of  his  landlords  where  there  are  more  than  one,"    or    do   they    mean 

"  the  amount  of  rent  payable  by  a  tenant  to  one  of  his  co-sharer  landlords, 

who  collects  his  share  of  the  rent  separately  ?" 

Moulvi  Mahomed  Yussuf,  for  the  appellant,  contended  that  there 
was  an  appeal;  relying  upon  Aubhoy  Churn  Maji  v.  Shoshi  Bhusan 
Bose  (2),  and  pointed  out  that  the  Subordinate  Judge  had  not  tried  the 
proper  issue  between  the  parties,  but  the  question  whether  the  plaintiff 
was  in  possession  and  enjoyment  of  half  the  hakimi  share. 
No  one  appeared  for  the  respondent. 

OPINION. 

The  opinion  of  the  Full  Bench  (PETHERAM,  C.  J.,  PRINSEP,  PIGOT, 
O'KiNEALY  and  GHOSE,  JJ.),  was  delivered  by 

PIGOT,  J. — In  this  case  we  agree  with  the  decision  come  to  by 
Mr.  Justice  Mitter  and  Mr.  Justice  Macpherson,  and  referred  to  in  the  order 
of  reference  ;  and  in  answer  to  the  question  put  to  this  Bench,  we  think  that 
the  words  "  amount  of  rent  annually  payable  by  a  tenant  "  occurring  in 
s.  153  of  the  Bengal  Tenancy  Act  include  the  case  of  rent  payable  by  a 
tenant  to  one  of  the  co-sharer  landlords  who  collects  his  rent  separately. 

T.  A.  P.  Appeal  dismissed. 

17  C    491. 
[491]  ORIGINAL  CIVIL. 

"  Before  Mr.  Justice  Wilson. 

TINCOVVRIE  DAWN  v.  DEBENDRO  NATH  MOOKERJEE.* 
[6th  February,  1890.] 

Limitation  Act  (XV  o/  1877),  arts.  179,  180— Execution  of  decree— Civil  Procedure 
Codes  (Act  VIII  of  1859),  ss.  287,  288  ;  (Act  XIV  of  1882),  ss.  227,  228— Transfer 
of  Decree  to  High  Court  for  execution,  period  of  limitation  applicable. 

Having  regard  to  the  provisions  of  ss.  227  and  228  of  the  Code  of  Civil  Pro- 
cedure (Act  XIV  of  1882),  the  period  of  limitation  applicable  to  the  execution  of 
a  decree,  transmitted  by  one  Court  to  another  for  execution,  depends  on  the 
character  of  the  Court  which  passed  the  decree,  and  not  on  the  character  of  the 
Court  executing  it. 

S.,  a  judgment- creditor,  who  had  obtained  his  decree  in  the  Calcutta  Court  of 
Small  Causes  on  the  29th  July  1884  had  it  transferred  to  the  High  Court  for 
execution,  and  took  certain  proceedings  there  to  execute  it,  which  resulted  in 
an  order  passed  on  the  13th  June  1885,  for  payment  out  to  him  of  certain  monies 

*  Original  Civil  Reference,  made  by  Mr.  R.  Belchambers,  Registrar,  Original  Side, 

.  an.  WWC.IM. 
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realised  in   the   proceedings  in    part  satisfaction  of  bis  decree.     Payment  was         1890 
actually  made  on  the  8th   August    1885.     The   next   step   in  execution  was  an       FEB.  6. 

application  made  on  the  14th  September  1888  ;  the  usual  notice  was  issued,  and          L 

no   cause   being  shown    by  the  judgment-debtor,  an  order  was  made  on  the  19th   ORIGINAL 
December   for  the   attachment   of  certain  monies  in  the  hands  of  a  Receiver  be- 
longing  to  the  judgment-debtor.     These  monies  were  also  attached  by  other  judg- 
ment-creditors.     The  question  was  then  referred  to  the    Registrar  to  enquire  and 
report,    who    under  the  provisions  of  s.  295  of  the  Code  of  Civil  Procedure  were      ^  **• 
entitled  to  share  in  such  monies,  and  in  what  proportion.     It  was   objected  that 
S.  was  not  entitled  to  share  on  the  ground  that  on  the  14th   September   1?88   the 
right  to  execute  his  decree  was  barred  by  limitation.     The  question  was   referred 
by  the  Registrar  to  the  Court. 

Held,  that  as  under  art.  179,  sch.  II  of  Act  XV  of  1877  the  period  applicable 
to  decrees  of  the  Small  Cause  Court  was  3  years,  the  application  of  the  14th 
September  1888  was  barred  by  limitation,  and  that  S,  was  not  entitled  to  share 
under  the  provisions  of  s.  295. 

Held  further  that  the  order  of  the  19th  December  1888  having  been  made  out 
of  time,  though  on  notice  to  the  judgment-debtor,  there  was  nothing  to  prevent  a 
third  party  questioning  its  propriety,  though  the  parties  to  the  suit  might  be 
precluded  from  doing  so. 

Ashootosh  Dutt  v.  Doorga  Churn  Chatterjee  (1)  doubted. 

[Diss,,  36  C.  543  =  9  C.L.J.  291  =  1  Ind.  Cas  168  ;  F.,  24  C.  473  ;  36  M.  108  (110)  =  11 
Ind.  Cas.  635  =  21  M.LJ.  777=  10  M  L.T.  75=(1911)  2  M.W.N.  565  ;  R.,  31  M 
24=17  M.L.J.  441  =  3  M.L.T.  19.] 

[492]  THIS  was  a  reference  by  the  Registrar  to  the  Court  under  the 
provisions  of  Rule  13  of  the  Rules  of  the  18th  February  1888. 

By  an  order,  dated  the  15th  April  1889,  made  in  this  suit  it  was,  inter 
alia,  referred  to  the  Registrar  to  enquire  and  report  which  of  certain 
judgment-creditors,  who  had  all  attached  certain  monies  in  the  hands  of 
a  Receiver  in  execution  of  their  respective  decrees,  were  entitled  under 
the  provisions  of  s.  295  of  the  Civil  Procedure  Code  to  share  in  such 
monies,  and  in  what  proportions.  Amongst  such  attaching  creditors  were 
Upendra  Nath  Sarkar  and  others,  who  had  obtained  their  decree  in  the 
Calcutta  Court  of  Small  Causes  on  the  29th  July  1884,  and  the  question 
argued  on  the  present  reference  was,  whether  they  were  entitled  to  share 
or  whether  their  right  to  execute  their  decree  was  not  barred  by  limita- 
tion. No  question  as  to  the  right  of  the  other  attaching  creditors  to 
share  was  raised  before  the  Registrar. 

The  various  steps  taken  by  the  decree-holders,  Upendra  Nath  Sarkar 
and  others,  to  execute  their  decree  were  as  follows.  After  the  decree 
was  passed  by  the  Small  Cause  Court  on  the  29th  July  1884  it  was 
transmitted  to  the  High  Court  for  execution,  and  on  the  23rd  August 
1884  an  application  was  made  for  execution  by  attaching  certain  property, 
which  was  granted,  and  on  the  26th  August  1884  the  property  was 
attached.  On  the  13th  June  1885  an  order  was  made  for  payment  of  the 
amount  realized  to  the  attaching  creditors  in  part  satisfaction  of  their 
claim  under  their  decree,  and  on  the  8th  August  following  the  amount 
so  realized  was  paid  to  them.  On  the  14th  September  1888  another 
application  was  made  for  execution,  and  the  usual  notice  was  issued  to 
the  judgment-debtors,  as  the  decree  was  more  than  a  year  old.  On  the 
19th  December  1888,  no  cause  having  been  shown  by  the  judgment- 
debtors,  on  attachment  was  issued  against  the  fund  the  distribution  of 
which  was  the  subject  of  the  reference.  This  fund  was  in  the  hands  of  a 
Receiver  appointed  in  suit  No.  351  of  1889,  which  was  a  suit  brought  for 
dissolution  of  a  partnership  between  the  judgment-debtors.  It  appeared 

(1)  6  C.  504. 
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.1890       from  the  Registrar's  Report  that  on  the  21st  July  1888  notice  of  an  appli- 

FEB.  6.      cation    was   given  in   that   suit    by  these  judgment-creditors  for  payment 

ORIGINAL   °^    tne*r    c^a"ns   out   °f   tne    partnership    assets,    but    that    application 

CIVIL    '   was    refused    on   the    2nd    [493]    August    1888,   and    it    was   contended 

before  the  Registrar,  that  it  must  be  treated  as  an  application  for  execution. 

17  C.  491.     With  regard  to  this,  however,  the  Registrar  considered  that  the  only  effect 

of   that  application   could    be   to  exclude  the  time  between  the  21st  July 

1888  and  the  2nd  August  1888,  in  computing   the  period   of   limitation   to 

be  applied  to  the  application  made  on  the  14th  September  1888,  and  that, 

allowing  for  that  time,  the  latter  application  would  still  be  barred   if    three 

years  was  the  period  to  apply. 

The  material  portion  of  the  Registrar's  Report  on  the  question  sub- 
sequently argued  in  Court  was  as  follows  ; — 

The  note  in  the  Court  Minute  Book  with  regard  to  that  application 
(14th  September  1888)  made  on  the  19th  December  1888  is  as  follows : — 

"  Mr.  Chuckerbutty  applies  for  attachment  of  money  in  the  hands  of 
the  Receiver  in  Debendro  Nath  Mookerjee  v.  Rojoni  Kanta  Chatter jee.  Notice 
has  been  served,  as  the  decree  is  more  than  a  year  old." 

So  far  as  appears  from  that  note  it  was  not  suggested  that  there  was 
any  question  of  limitation. 

It  was  further  contended  that  the  order  made  upon  that  application, 
whether  made  with  the  full  knowledge  of  the  facts  or  not,  precludes  me 
as  a  referee  from  considering  any  question  which  would  affect  its  validity. 
That  order,  if  made  after  time,  could  not  affect  the  law  of  limitation.  If, 
therefore,  the  claim  of  these  creditors  was  previously  barred  it  continues 
barred  notwithstanding  that  order,  and  is  inadmissible  in  law. 

It  was  finally  contended  on  the  authority  of  Leake  v.  Daniel  (1)  that 
the  claim  has  not  been  barred  inasmuch  as  the  Law  of  Limitation  applica- 
ble to  proceedings  in  execution  should  be  the  Law  of  Limitation  in  force 
in  the  Court  to  which  the  decree  has  been  transmitted  for  execution. 
Although  the  opinion  expressed  in  that  case  was  purely  obiter  dictum,  and 
had  not  the  authority  of  a  judicial  dictum,  I  should  not  think  of  question- 
ing its  authority  if  it  is  as  applicable  to  proceedings  in  execution  now  as 
it  then  was.  But  that  opinion  refers  expressly  to  the  intention  of  the 
Legislature  under  s.  287  of  Act  VIII  of  1859,  which  provides  that  a  decree 
or  order  transmitted  to  another  Court  for  execution  when  filed  in  that 
Court  "  shall  for  that  purpofe  have  the  same  effect ,  as  a  decree  or  order 
for  execution  made  by  such  Court."  The  Code  of  Civil  Procedure  has 
since  been  materially  altered.  Act  XIV  of  1882  contains  no  provision  as 
to  the  effect  of  a  decree  transmitted  to  another  Court  for  execution,  such 
as  was  contained  in  s.  287  of  the  former  Code.  Section  227  of  Act  XIV 
of  1882  says  that  a  decree  transmitted  for  execution  to  a  High  Court  "  shall 
be  executed  by  such  Court  in  the  same  manner  as  if  it  had  been  made  by 
such  Court  in  [494]  the  exercise  of  its  ordinary  Original  Civil  Jurisdic- 
tion," and  s.  228  gives  to  the  Court  executing  a  decree  the  same  power 
in  executing  such  decree  as  if  it  had  been  passed  by  itself. 

An  opinion  founded  on  the  special  provisions  of  s.  287  of  Act  VIII  of 
1859  cannot  now  be  referred  to  as  authoritative,  having  regard  to  the 
altered  provisions  of  the  law. 

The  question  is,  at  the  request  of  Mr.  Newgee,  the  attorney  for  the 
creditors,  referred  to  the  Judge  in  Chambers  under  Rule  13  of  the  rules  of 
18th  February  1888. 

(1)  B.L.R.  Sup.  Vol.  970. 
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Mr.  M.  P.  Gasper  for  the  judgment-creditors    Upendra    Nath   Sarkar        1890 
and    others. — The    reference  to  the    Registrar  was  made  in  the  presence  of       FEB.  6. 
all   the  attaching   creditors,    and  no   contention  was   then    raised  that   the 
right  to  the  execution  of  this  drcree  was  barred  by  limitation.     It  was    not   ORIGINAL 
therefore  open  10  the  Registrar  to  go  into  this  question.  CIVIL. 

WILSON,  J. — The   order    directs   the  Registrar  to  enquire  who  are  en-     17  c  MJ> 
titled  to  share,  and  in  what  proportions. 

Mr.  Gasper. — My  next  point  is  that  the  decree  having  been  transferred 
to  this  Court  for  execution,  the  period  of  limitation  to  be  applied  is  that 
governing  decrees  of  this  Court.  This  was  so  decided  in  Leake  v. 
Daniel  (1)  by  Peacock,  C.J. 

WILSON,  J. — That  case  was  decided  when  Act  VIII  of  1859  was  in 
force,  the  provisions  of  which  on  this  subject  differ  from  those  of  the 
present  Civil  Procedure  Code. 

Mr.  Gasper. — The  provisions  of  the  old  Code  on  the  matter  are 
embodied  in  ss.  287  and  288,  and  I  submit  that  the  effect  of  ss.  227  and 
228  of  Act  XIV  of  1882  is  to  make  no  change  in  the  law  in  this  respect. 
I  rely  on  the  words  "  The  Court  executing  a  decree  sent  to  it  under  this 
Chapter  shall  have  the  same  powers  in  executing  such  decree  as  if  it  had 
been  passed  by  itself. "  One  of  those  powers  is  to  execute  a  decree 
provided  12  years  have  not  elapsed  since  it  was  passed.  I  also  rely  on 
the  decision  in  Ashootosh  Dutt  v.  Doorga  Churn  C  hatter jee  (2).  In 
this  case  the  decree  was  revived  when  the  Court  issued  notice  to  show 
cause  why  it  should  not  be  executed. 

WILSON,  J. — In  that  case  the  notice  was  to  the  judgment-debtor,  and 
no  question  as  to  the  rights  of  third  parties  arose,  as  it  does  in  this. 

[$95]  Mr.  Gasper. — If  the  principle  in  that  case  be  sound  that 
element  would  make  no  difference,  as  a  decree  which  is  in  existence  and 
force  against  a  judgment-debtor  can  be  executed  against  any  of  his 
property. 

No  one  appeared  for  the  other  attaching  creditors  or  for  the  judg- 
ment-debtor. 

The  judgment  of  the  Court  was  as  follows : — 

JUDGMENT. 

WILSON,  J. — The  point  raised  in  this  case  is  a  short  one.  It  arises 
out  of  a  reference  to  the  Registrar,  of  a  very  usual  kind,  to  enquire  who 
were  entitled  to  take  a  share  of  the  sale  proceeds  of  property  attached  in 
execution,  and  that  depends  upon  what  valid  attachments  upon  the  .pro- 
perty were  in  force  or  had  been  ordered. 

In  the  course  of  that  reference  it  became  necessary  to  determine 
whether  Mr.  Gasper's  client,  who  is  one  of  the  attaching  creditors,  is 
entitled  to  share  in  the  proceeds  of  sale.  The  dates,  which  are  important, 
are  the  following  : — The  claimant  obtained  his  decree  on  the  29th  of  July 
1884.  The  decree  was  transmitted  to  this  Court  for  execution,  and  on  the 
23rd  of  August  he  applied  for  execution.  On  the  26th  of  that  month 
the  property  was  attached.  On  the  13th  June  1885  an  order  was  made 
for  payment  out  to  the  creditor  of  what  had  been  realized,  towards 
satisfaction  of  his  claim,  and  on  the  8th  August  1885  payment  was 
actually  made.  The  next  step  was  an  application  for  execution,  the 
validity  of  which  is  in  question.  The  application  was  made  on  the  14th 
September  1888 ;  notice  issued  on  the  ground  that  the  decree  was  more 

(1)  B.L.R,  Sup.  Vol.  970.  (2)  6  C.  504. 
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1890  than  a  year  old,  and  on  the  19th  December,  no  cause  being  shown, 
FEB.  6.  attachment  issued  ;  more  than  three  years  had  thus  elapsed  after  anything 
had  been  do-ne,  when  the  present  attachment  was  applied  for  in  1888. 

i  he  question  is  whether  that  attachment  is  valid  or  whether  it  is 
barred  by  limitation.  Under  the  former  Procedure  Code  provision  was 
17  C.  491.  made  for  the  execution  of  decrees,  transmitted  to  Courts  other  than  those 
which  passed  the  same,  contained  in  ss.  287  and  288  of  Act  VIII  of 
1859.  These  sections  are  as  follows  : — • 

"  The  copy  of  any  decree,  or  of  any  order  for  execution,  when  filed 
in  the  Court  to  which  it  shall  have  been  transmitted  for  the  [496] 
purpose  of  being  executed  as  aforesaid,  shall  for  such  purpose  have  the 
same  effect  as  a  decree  or  order  for  execution  made  by  such  Court,  and 
may,  if  the  Court  be  the  principal  Civil  Court  of  original  jurisdiction  in 
the  district,  be  executed  by  such  Court,  or  any  Court  subordinate  thereto, 
to  which  it  may  entrust  the  execution  of  the  same.  " 

"  When  application  shall  be  made  to  any  Court  to  execute  the  decree 
of  any  other  Court  as  aforesaid,  the  Court  to  which  the  application  shall 
be  made  of  referred  shall  proceed  to  execute  the  same  according  to  its 
own  rules  in  the  like  cases ;  provided  that  such  Court  shall  have  no 
power  to  inquire  into  the  validity  of  the  decree  unless  it  appears  from 
the  face  of  the  decree  that  the  Court  by  which  it  was  made  had  no 
jurisdiction  to  make  the  same.  " 

On  these  provisions  an  opinion  was  expressed  by  PEACOCK,  C.  J.,  in 
Leake  v.  Daniel  (1).  "  A  question  was  raised  in  argument  as  to  what 
law  of  limitation  would  apply,  if  the  Court  in  which  the  decree  was 
obtained,  and  that  to  which  it  was  transmitted,  were  governed  by 
different  laws  of  limitation.  It  is  unnecessary  for  us  to  determine 
what  would  be  the  law  applicable  to  such  a  case ;  but,  speaking  for 
myself  only,  I  would  say  that  it  appears  to  have  been  the  intention  of  the 
Legislature  under  s.  287  that  the  law  of  limitation  by  which  the  Court  to 
which  the  decree  was  transmitted  was  bound,  should  be  the  law.  It  is  a 
general  rule  that  Statutes  of  Limitation  affect  the  remedy,  and  not  the 
law."  That  opinion  was  expressed  upon  a  section  which  said  that  the 
copy  transmitted  should  have  the  effect  of  a  decree  of  the  Court  to  which 
it  was  transmitted  to  be  executed.  Then  turning  to  the  provisions  of  the 
Limitation  Act  XIV  of  1859,  ss.  19  and  20,  they  showed  what  the  effect 
of  a  decree  of  the  High  Court  was  in  point  of  limitation,  and  what  the 
effect  of  a  decree  of  another  Court  was.  Those  are  the  provisions  of  the 
law  then  in  force. 

Now  we  have  to  see  what  the  effect  of  the  present  law  is.  ss.  227 
and  228  of  Act  XIV  of  1882.  There  is  not  a  word  about  the  effect 
of  a  decree  in  s.  227,  but  simply  directions  as  to  the  manner  of  execution  ; 
and  the  next  section  goes  on :  "  The  Court  executing  a  decree  sent 
to  it  under  this  chapter  shall  have  the  same  powers  in  executing 
such  decree  as  if  it  had  been  passed  by  itself.  [497]  All  persons 
disobeying  or  obstructing  the  execution  of  the  decree  shall  be  punishable 
by  such  Court  in  the  same  manner  as  if  it  had  passed  the  decree.  And 
its  order  in  executing  such  decree  shall  be  subject  to  the  same  rules 
in  respect  of  appeal  as  if  the  decree  had  been  passed  by  itself."  That 
again  says  nothing  about  the  effect  of  any  decree,  but  deals  simply 
with  the  manner  of  execution,  and  leaves  the  matter  of  limitation  to 
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be  governed  by  the  Limitation   Act.     Articles  179  and   180   of  the   second        1890 
schedule  to  that   Act  provide    what  the    period  of   the   limitation  shall  be      FEB.  6. 

in  each  of  the  two  cases,   and  the    difference  is   made  to   depend    solely  on    n 

the  character  of  the  Court  which  passed  the  decree.     There    is   one   period     URIGINAL 
for  decrees  of  High  Courts  and  another  for  decrees  of  other   Courts.     The          VIL> 
law  depends  not  on  the  character  of  the  Court  which   executes  the    decree,     17  c  491 
but  of  the  .Court  which  passed  it,  though  the  manner    of  execution    is  that 
of  the  Court  which  executes  the  decree. 

Another  case  cited  was  Ashootosh  Dntt  v.  Doorga  Churn  Chatterjee  (1), 
before  Mr.  Justice  White,  in  which  the  learned  Judge  held  that,  where 
a  notice  issued  from  this  Court  to  show  cause  why  a  decree  should  not  be 
executed,  and  after  the  notice  an  order  for  execution  was  made,  that  order 
had  the  effect  or  reviving  the  decree,  in  the  same  manner  as  in  former  days 
when  a  decree  was  revived  by  scire  facias,  and  gave  a  new  period  of  limi- 
tation. It  is  not  necessary  to  discuss  that  question,  as  in  this  case  the 
order,  which  is  said  to  have  had  the  effect  of  reviving  the  decree,  was  it- 
self made  out  of  time,  and  there  is  nothing  to  prevent  a  third  person 
questioning  the  propriety  of  that  order,  though  the  parties  to  the  suit 
might  be  precluded  from  doing  so.  I  must  add  that  if  it  had  been  neces- 
sary to  consider  the  correctness  of  that  decision,  I  should  have  hesitated 
about  following  it.  I  think  it  is  a  decision  which  may  have  to  be 
reconsidered. 

The  result  is  that  by  the  law  of  limitation  the  claim  of  the  claimant 
represented  by  Mr.  Gasper  is  barred,  and  his  client  is  not  entitled  to  share 
in  the  proceeds  of  execution. 

Attorney  for  the  judgment-creditors  :  Baboo  N.  G.  Newge-e. 

H.  T.  H. 

17  C.  498  (P.O.)  =  17  I. A.  28=5  Sar.  P.C.J.  476. 
[498]  PRIVY  COUNCIL. 

PRESENT  : 

Lovd  IVatson,  Lord  HobJioitst,  Sir  B.  Peacock  and  Sir  R.  Couch. 
[On  Appeal  from  the  High  Court  at  Calcutta.} 


MAHOMED  AHSANULLA  CHOWDHRY  (Plaintiff)  v.  AMARCHAND 

KUNDU  AND  OTHERS  (Defendants).      [25th,  26th,  27th,  30th 

July  and  9th  November,  1889.] 

Mahomedan  Law — Endowment — An  appropriation  not  within  the  principle  of  wakf 
— Property  settled  on  members  of  grantor's  family  with  a  charge  upon  it  for 
religious  and  charitable  purposes — Effect  of  appropriation  where  the  charge 
was-not  a  substantial  one. 

Although  the  making  provision  for  grantor's  family  out  of  property  dedi- 
cated to  religious  or  charitable  purposes  may  be  consistent  with  the  property 
being  constituted  wakf,  yet  in  order  to  render  it  wakf  the  property  must 
have  been  substantially,  and  not  merely  colourably,  dedicated  to  such  purposes. 

Although  an  instrument  purporting  to  dedicate  property  as  "  fisabilillah 
wakf,"  and  vesting  it  in  members  of  the  grantor's  family  in  succession  "to 
carry  on  the  affairs  in  connection  with  the  wakf,"  might  include  provisions  for 
the  benefit  of  the  grantor's  family  without  its  operation  as  a  wakf  being  annull- 
ed, yet,  on  the  other  hand,  it  would  not  operate  to  establish  wakf,  as  it  did  not 
devote  a  substantial  part  of  the  property  to  religious  or  charitable  purposes. 

(1)  6  C.  504. 
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1889  Without  determining  how  far  provisions  for  the    grantor's  family    might  form 

Nov.  9.  part  of  a  settlement  for  religious  or  charitable   purposes,  and  yet  not  deprive  it  of 

•  its  character  as    establishing   wakf,    the   Committee   approved    the    decision  in 

PRIVY  Muzhurool  Hnq  v.  Puhraj  Ditarey  Mohafrattur  (1)  to  the   effect  that   the   mere 

COUNCIL  charge  upon  the  profits  of  the  estates  of  certain    items  which  must  in   the    course 

of  lime  have  ceased,  being  for  the  benefit  of  one  family,  did  not  render  an  endow- 

_  _  ment  invalid  as  a  wakf . 

(P.C)a:  In  the  present  case,  however,  there   being  no  authority  for  holding  a   gift   to  be 

17  I.'A!  28=  good  as  a  wakf  without  there  being  a  substantial   dedication  of    the   property  to 

5  Sar.  P  C.J.  charitable  or  religious   uses  at   some   time  or   other  ;    and    the   uses   prescribed 

476*  involving  only   an  outlay   suitable   for   such   a   family   to   make   in    charity,   the 

gift  was  held  not  to  be  a  substantial,  or  bona  fide,  dedication  of  the  property  as 
wakf.  The  use  of  this  expression,  and  others,  being  only  to  cover  arrangements 
for  the  benefit  of  the  family  and  to  make  their  property  inalienable,  the  property 
was  not  constituted  wakf,  nor  was  it  freed  from  liability  to  attachment  in  exe- 
cution of  a  decree  against  one  of  the  grantees. 

[Rel.,  28  A.  633  =  3  A  L.J.  387= A.  W.  N.  (1906)  146;  F.,  13  A.  261  =  1891  A.  W.N.  13  ; 
17  B.  1  =  19  I. A.  170  (P.C.)  =  6  Sar.  P. C.J.  238;  18  C.  339  (410);  20  C.  116 
(F.B.)  ;  22  C.  619  =  22  I.A.  76  =  6  Sar.  P.CJ.  572  ;  8  Bom.  L.  R.  245  (249);  14 
Bom.L  R.  295=14  Ind.  Cas.  988  (990)  ;  R..  19  A.  2ll  =  (l897)  A.  W.  N  49  ;  21  A, 
329  =  (1899)  A.  W.N.  106;  33  A.  400  (4)0)  =8  A  L.J.  162  =  9  Ind.  Cas.  753  ;  19  C. 
412  ;  30  C.  666  (676)  ;  18  M.  201;  34  M.  12=6  Ind.  Cas.  1  =  20  M.L.J.  254 
(263)  =  8  ML.T.  16;  2  A.L.J.  519  (559)  :  7  A.L  J.  1095  =  8  Ind  Cas.  578  (579); 
5  Bom.  L.R.  624  (628)  ;  4  C.L.J.  442  (454)  ;  17  C  W.N.  1018  =  19  Ind.  Cas.  896 
(897)  ;  7  Ind.  Cas.  79  (80)  ;  8  O.C.  379  (385)  ;  11  O.C.  4S  (53)  ;  D.,  14  A.  375  = 
1832  A.W.N.  48.] 

[499]  APPEAL  from  a  decree  (llth  May  1885)  of  the  High  Court, 
reversing  a  decree  (26th  July  1883)  of  the  Subordinate  Judge  of  zilla 
Caittagong. 

The  question  now  raised  was  whether  a  valid  dedication  had  been 
effected  by  the  plaintiffs  father  by  an  instrument  which  he  executed  on 
the  5th  December  1864  of  land  in  Chittagong,  so  as  to  constitute  it  wakf 
or  whether  the  instrument,  though  nominally  dedicating  property  to 
religious  and  charitable  purposes,  established  only  a  charge  on  the  property 
in  the  hands  of  the  members  of  the  grantor's  family,  the  property  remain- 
ing liable  to  attachment  in  execution  of  a  decree  against  one  of  them. 

The  suit,  in  which  the  present  appellant  sued  as  mutwali  of  wakf,  or 
dedicated,  property,  was  brought  to  obtain  a  declaration  that  four  taluqs 
in  the  Chittagong  district,  which  had  bsen  attached  by  Krishnadas  Kundu 
in  execution  of  a  money  decree  against  Shaikh  Mahomed  Rahimula 
Chowdhry,  brother  of  the  plaintiff,  had  been  made  wakf  by  their  father,  and 
were  consequently  not  liable  to  be  attached  in  execution.  Rahimula  had 
been  joined  with  Krishnadas  Kundu  as  defendant.  Ahsanulla  alleged  that 
Ahmedulla  Chowdhry,  their  father  who  died  in  1866,  had  executed  the 
above-mentioned  deed  of  5th  December  1864,  by  which  he  purported  to 
dedicate  all  his  property,  moveable  and  immoveable,  in  the  Chittagong 
district  as  "fisabilillah  wakf"  for  defraying  the  expense  of  a  musjid  at 
his  family  dwelling-house,  and  of  two  madrassas  at  Chittagong,  also  of 
lodging  strangers  ;  and  also  had  provided  for  the  superintendence  of  this 
endowment  by  his  two  sons. 

The  principal  clauses  are  set  forth  in  their  Lordships'  judgment. 

Krishnadas  Kundu  being  now  dead,  he  was  represented  by  the  res- 
pondents Amarchand  Kundu  and  others. 

Part  of  the  property  dealt  with  having  been  attached  by  Krishnadas 
in  execution  of  a  decree  which  he  held  against  Rahimula,  an  application 
was.  made  by  Ahsanulla  -under  s.  278,  Civil  Procedure  Code,  for  its 

(1)  13  W.  R.  235. 
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release.     This  was  refused  on  the  31st  December  1881  by  the   Subordinate        1889 
Judge,    who,    after   considering   the   terms   of   the   deed  of  5th  December      Nov.  9. 
•  1864,  and  the  absence  of  any  directions  fixing  what   share   of   the   income       p \ 
of   the    property,    then    said    to  [500]  amount  to  Rs.  17,000  annually,  was       FRIVY 
to  be  appropriated  to  religious  and  charitable  purposes  ;  and  after  referring       Ol    "ILt 
to  the  condition  of  the  musjid  and  Madrassas,  made  the    following   order  : —      17  Q  498 
"  It  appears  to  me  as  very  probable  from  the  aforesaid  circumstances    that     (P.C.)  = 
the    real    object   of   the   appropriator  was  neither  religion  nor  charity,  but  17  I«A.  28= 
the  perpetuation  of  the  properties  in  his  family,  so  that  his    male    descend-  5  ^a][«J'C'^- 
ants    may   enjoy    their   profits    without    alienating    it  to  strangers.     That 
the  appropriator  had  such  an  intention  in  view  may  also  be  gathered    from 
the    provision    in    the    5th    paragraph    of   the    deed,    by  which  he  tried  to 
restrict  even  the  power  of  the  so-called  mutu'dlis    to   sell    or    mortgage   the 
allowances  granted  to  them.     I  do  not  think  a    Mahomedan   can    lawfully 
make    such   a  disposition  of  his  property  under  the  disguise  of  a  wakf,  and 
it  appears  to  me  that  the  disposition  is    invalid.     The    claim    is    dismissed 
accordingly  with  costs." 

This  suit  was  then,  under  s.  283,  Civil  Procedure  Code,  institut- 
ed to  have  the  above  order  set  aside,  and  to  have  it  declared  that  the 
property  had  been  validly  dedicated,  and  made  wakf,  so  that  it  was 
not  liable  to  attachment.  The  plaintiff  alleged  that  he  and  his  brother 
were  only  salaried  servants,  having  no  ownership  in  the  property.  The 
Subordinate  Judge  considered  that  the  validity  of  the  instrument  of 
5th  December  1864  had  been  established,  and  that  the  property  was  wakf 
and  inalienable.  He  made  a  decree  in  favour  of  the  plaintiff  to  that 
effect. 

On  an  appeal  by  the  defendant  to  the  High  Court,  a  division  bench 
(MACDONELL  and  MACPHERSON,  JJ.)  gave  the  following  judgment : — 

"  The  only  question  which  we  have  to  consider  is,  whether  the 
ivakfnama  upon  which  the  plaintiff  relies,  makes  th'e  taluqs,  which  are 
the  subject  of  this  suit,  valid  wakf  under  the  Mahomedan  law.  These 
are  not  the  only  properties  affected  by  the  deed,  for  the  maker  professed 
to  appropriate  his  entire  properties,  moveable  and  immoveable,  as  wakf. 
The  plaintiff  has  carefully  withheld  all  evidence  of  the  income  of  the 
properties  so  dealt  with;  but  he  admits  that  the  annual  profit  derived 
from  them  was  Rs.  12,000  or  Rs.  13,000,  though  he  says  that  it  has 
become  less  since  the  inundation.  We  think  that  there  is  every  reason  to 
believe  that  it  is  much  more  than  that  sum. 

"  If  the  first  clause  of  the  deed  stood  alone  there  would  be  a  valid 
dedication,  for  the  properties  are  dedicated  as  wakf  for  defraying  the 
[501]  expenses  of  the  brick-built  musjid  at  the  dedicator's  family  dwelling, 
house,  and  of  the  two  Madrassas  at  his  ancestral  homestead  and  his  lodg- 
ing-house in  the  town  of  Chittagong  and  for  '  sadir  wand.'  This  would,  so 
far  as  words  go,  sufficiently  satisfy  the  requirements  of  Mahomedan  law 
according  to  the  strictest  construction  which  has  been  put  upon  it  by  the 
Courts  in  this  country.  But  the  dedication  is  qualified  by  the  words  '  in 
the  manner  provided  in  the  paragraphs  mentioned  below.'  These  para- 
graphs, which  are  thirteen  in  number,  contain  only  one  short  allusion  to 
the  object  of  endowment.  This  is  to  be  found  in  the  second  paragraph 
where  the  mutwali  is  directed  to,  «  continue  to  perform  the  stated  religious 
works  according  to  custom.'  The  whole  of  the  rest  of  the  deed  consists  of 
minute  provisions  for  the  management  of  the  property,  the  appointment  of 
his  three  sons  as  mutwali  and  naib-mutwalis,  the  succession  to  those  offices 
which  are  to  be  filled  by  the  sons  of  the  mutwajis,  or,  in  their  default,  by 
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1889       sons  born  of  the  same  family  in  nearest  descent,'  and  for   the   maintenance 

Nov.  9.      and   support   of  all  other  members  of  the  family.     The  mutwalis  are  to  get 

p"~  salaries  of  Rs.   100,  90  and  80  a  month,  respectively.     If   the    sons   of   the 

_  mutwalis  exceed   three   in    number,   the   mutwalis   can   give   to  those  who 

l"IL*    cannot  get  one  of   the   three   appointments   any    monthly   allowance    they 

17  G   498     like.     Provision    is   also   made    for    wives   and    daughters,  and  for  birth, 

(P.C.)==      marriage,   and    funeral  expenses  of  both  sons  and  daughters.     Lastly,  it  is 

17  I. A.  28=  left    to  the  mutwalis  to  increase  their  own  salaries  or  those  of  other  salaried 

8  ^^78^'^*''  Persons»  having  regard  to  the  income  and  expenditure  of    wakf  properties. 

The  only  provisions  regarding  a  surplus  are  contained  in  paragraphs  2  and 

4,    which   direct   that   the   surplus   after  meeting  all  the  expenses  is  to  be 

kept  in  a  safe  place  under  the   supervision   and    management   of   all    the 

mutwalis,   and    that   all    properties   acquired   out   of  this  surplus  are  to  be 

part  of  the  wakf  properties. 

"  The  effect,  therefore,  of  the  deed  as  a  whole  is,  that,  while  it 
professes  to  dedicate  as  wakf  properties  bringing  in  a  very  large  annual 
income,  it  leaves  it  to  the  members  of  the  family,  who  are  as  mutwalis  t© 
retain  the  control  and  management,  to  spend  as  little  as  they  like  beyond 
what  is  customary  on  the  objects  of  the  endowment,  and  to  take  as  much 
as  they  like  for  themselves  and  the  members  of  the  family  for  all  time 
on  account  of  salary  as  maintenance.  There  is  nothing  whatever  »in 
the  deed  to  indicate  that  the  dedicator  contemplated  any  increased 
expenditure  in  maintaining  the  musjid,  madrassas  and  sadir  warid.  The 
maintenance  of  the  members  of  the  family,  however  numerous,  is 
well  provided  for  ;  but  the  stated  religious  works  are  to  be  performed 
according  to  custom.  It  is  quite  clear  that  the  customary  mode  of 
performing  them  would  involve  an  expenditure  which  in  no  way 
approached  the  annual  income,  and  that  there  would  remain  a  large 
annual  surplus,  which  would  be  entirely  at  the  disposal  of  the  mutwalis, 
and  from  which  alF  the  members  of  the  family  would  have  to  be  main- 
tained. 

[502]  "  Although,  therefore,  the  deed  nominally  dedicates  the 
properties  for  purposes  in  themselves  good  and  valid  according  to  Maho- 
medan law,  the  dedication  clause  is  subject  to  the  subsequent  provisions  ; 
and  these,  while  giving  the  smallest  possible  prominence  to  the  objects  of 
the  endowment,  and  limiting,  as  we  should  construe  the  deed,  the 
expenditure  on  them,  would  operate  to  create  a  perpetuity  for  the  benefit 
of  the  members  of  the  family,  and  at  the  same  time  place  the  properties 
beyond  the  reach  of  the  law.  That  this  was  the  object  of  the  dedicator 
there  can,  we  think,  from  the  terms  of  the  deed,  be  little  doubt. 

On  a  proper  construction  of  the  whole  deed  it  seems  to  us  that  though 
all  the  properties  are  nominally  made  wakf  for  proper  and  legitimate  objects, 
there  is  a  surplus  which  is  to  be  enjoyed  by  the  members  of  the  family, 
and  as  to  which  there  is  no  ultimate  trust  in  favour  of  any  pious  or 
charitable  purpose. 

"  It  has  been  argued  that  a  settlement  of  this  nature  is  recognized  by 
Mahomedan  law,  and  that  a  person  can  make  a  wakf  in  favour  of  himself, 
his  children  and  children's  children,  &c.  The  Subordinate  Judge  appears  to 
have  adopted  this  view,  and  has  cited  in  support  of  it  certain  passages  from 
Baillie's  Mahomedan  Law  and  the  case  of  Luchmiput  Singh  v.  Amir  Alum 
(1),  decided  by  Tottenham  and  Bose,  JJ.  It  seems  to  us  unnecessary  to  go 
into  the  point,  because  the  settlement  as  made  is  not  one  of  that  character. 

(1)  9  C.  176. 
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If  the  properties  had  been  made  wakf  in  favour  of   the   founder's   children        1889 
and   children's   children,    with  an  ultimate  trust  in  favour  of  the  poor  and      Nov.  9, 
needy,  we  should  undoubtedly  have  had  to   consider    whether   such   settle-        " — 
ment   created    a    valid    wakf.     The  decision  of  Norris  and  Tottenham,  JJ., 
in  Hamid'Ma  Khan  v.    Lutful    Huq    (1)    renders    it    extremely    doubtful    ^OUNCIL- 
whether   it   would    be  valid.     It  was  not  considered  so  in  that  case.     Here     17  n  498 
the  dedication  purports  to  be  for  religious  and   charitable    purposes   alone,      (P.O.)  = 
and    we    have   only  to  see  whether  this  was  the  real  intention  of  the  donor  17  I, A.  28= 
and  whether  the  deed  as  a  whole  supports  such  a    dedication.     It   is   clear  ^  ^ar'  P-C.J. 
that    a    person  cannot  do  indirectly  that  which  he  cannot  do  directly.     But 
putting  this  consideration  aside,  if  the  dedication  in  part    fails   as   regards 
the   avowed  objects  for  which  it  was  made,  we  are  not,  we  think,  bound  to 
consider  whether  it  will  hold  good  as  regards  other  objects  for  which    there 
was   no  express   dedication.     It   is   clear  that  it  was  not  the  intention  that 
in  this  case  anything  like  the    income    should    be    spent    on    the    objects 
designated    and    I  think  the  settlement  should  only  hold  good  to  the  extent 
of  the  intention  of  the  donor  as  regards  the  special   objects   in    support   of 
which  the  settlement  was  made. 

"  In  the  case  referred  to  as  decided  by  Tottenham  and  Bose,  JJ.,  it  was 
held  that  the  objects  of  the  wakf  being  religious  and  charitable,  the  dedica- 
tion [503]  was  complete,  and  that  a  subsequent  direction  that  the  manager 
should  maintain  the  future  male  descendants  of  the  maker  of  the  wakf,  did 
not  necessarily  alter  its  character.  It  was  not  decided  whether  such  a 
direction  could  be  lawfully  carried  out.  That  was  a  conclusion  arrived  at 
on  the  construction  of  the  particular  deed  propounded  in  that  case,  and 
we  must  suppose  that  there  was  found  to  be  an  intention  to  create  a 
bonafide  wakf  oi  all  the  properties,  though  this  was  coupled  with  a  condi- 
tion which  might  or  might  not  be  enforceable.  Here,  we  think,  there  was 
no  such  bonafide  intention  as  regards  all  the  properties,  and  we  should  only 
give  effect  to  the  intention  so  far  as  it  existed. 

"  We  hold  then  that  the  deed,  construed  as  a  whole,  did  not  create  a 
valid  and  entire  wakf  of  these  properties,  and  that  consequently  the 
plaintiff  is  not  entitled  to  get  the  properties  released  from  attachment  as 
wakf.  It  did,  however,  create  a  charge  on  the  properties  for  the  mainte- 
nance and  support  in  the  customary  manner  of  the  objects  designated  in 
the  opening  clause  of  the  deed.  We  cannot,  however,  determine  in  this 
case  what  that  charge  is,  in  what  proportion  it  should  be  borne  by  the 
different  properties  affected,  or  what  part  of  the  properties  should  be  set 
aside  to  meet  it,  as  this  case  relates  to  only  a  few  of  the  properties  subject- 
ed to  the  charge. 

The  plaintiffs  claim,  so  far  as  it  seeks  to  get  the  properties  declared 
to  be  wakf  and  to  get  them  released  from  attachment  as  such,  must  be 
dismissed,  and  in  lieu  of  the  decree  of  the  Subordinate  Judge,  there  will  be 
a  decree  to  the  effect  that  the  properties  in  suit  are  subject  to  the  charge 
specified  above,  the  extent  of  which  has  yet  to  be  determined.  The  appel- 
lant will  get  his  costs  in  both  Courts." 

From  this  decision  the  plaintiff  appealed. 

Mr.  R.  V.  Doync  and  Mr.  C.  W.  Arathoon,  for  the  appellant,  argued 
that  the  instrument  of  5th  December  1864  had  not  been  correctly  construed 
with  reference  to  the  law  of  wakf,  and  had  not  received  its  due  effect  in 
the  judgment  of  the  High  Court.  An  appropriation  for  religious  or 
charitable  purposes  gave  to  the  estate  the  quality  of  wakf  of  which  it  was 

(1)  6  C.  744. 
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1889       n°t   deprived    merely  by  reason  of  the  reservation  of  part  for  the  mainten- 

Nov.  £.     ance  of  the  donor's  family.     A  wakf  might  lawfully  contain  provisions    for 

"  the   benefit   of   the    grantor's  family.     Moreover,  the  law  contemplated  the 

payment  of  the  mutwali,  or  superintendent,  and  trustee.     The  appointment 

CIL"    of  some  one  to  take  charge   of   the    property   appropriated    was   essential, 

17  C  498     an^    he    was   entitled    to    participate    in   the    benefit  of  the  appropriation. 

(P.C.)  =      They  referred  to  — 

17  I.A.  28=  Baillie's  Digest  of  Muhammadan  Law,  Hanifeea,  Chapter  IX  ; 


5  8Yif  °'J*          Hamilton's  Hedaya,  vol.  II,  of  Wakf] 

[504]  Macnaghten's  Principles  and  Precedents  of  Muhammadan 
Law,  Endowments,  case  VIII. 

Appropriations,  in  the  nature  of  settlements  of  property  upon  descend- 
ants, had  been  treated  as  appropriations  under  the  name  of  wakf,  where 
there  was  the  use  of  that  term,  and  an  ultimate  trust  for  the  poor.  The 
legal  effect  of  wakf  was  said  to  be  an  abatement  of  the  appropriator's 
right  of  property  ;  but  it  was  consistent  with  a  detaining  of  it  in  his 
ownership,  without  the  power  of  alienation  ;  and  the  poor  were  deemed  to 
be  an  inextinguishable  class  of  beneficiaries.  The  establishment  of  a 
wakf  might  be  inferred  from  the  general  character  of  a  grant  ;  Kulb  Alt 
Hossein  v.  Syf  Ali  (I),  Jan  Bibee  v.  Abdoollah  (%)9  Jiwan  Dae  Sahoo  v. 
Shaik  Kubeer-ood-deen  (3).  They  also  referred  to  Mr.  Amir  Ali's  Tagore 
lectures  for  1884,  lecture  IX,  section  II,  and  to  lecture  X. 

Lnchmiput  Singh  v.  Amir  Alum  (4)  showed  that,  notwithstanding 
provisions  for  debts  and  maintenance,  a  wakf  was  valid.  And,  although 
it  was  questioned,  in  Fhate  Sahcb  Bibi  v.  Damodur  Premji  (5),  whether 
a  wakf  could  be  created  merely  for  the  purpose  of  conferring  a  perpetual 
estate  on  a  particular  family,  without  any  ultimate  use  to  the  poor,  it  was 
afterwards  decided  that,  if  the  condition  of  an  ultimate  dedication  to  a 
pious  and  unfailing  purpose  had  been  satisfied,  a  wakf  was  not  invalidated 
by  an  intermediate  settlement  on  the  founder's  children,  and  their  descend- 
ants, ra  Fat  ma  Bibi  v.  The  Advocate-General  of  Bombay  (6).  They  also 
referred  to  Mahomed  Hamidulla,  Khan  v.  -Lutfttl  Hug  (7)  and  to  Abdul 
Ganne  Kasam  v.  Hosscin  Mirza  Rahimtnlla  (8).  Although  there  might  be 
no  trace  in  these  cases  that  a  man's  mere  gift  to  his  own  family  was  in 
itself  a  pious  use,  yet  the  ultimate  trust  for  religious,  or  charitable,  objects, 
or  for  the  poor  generally,  was  in  itself  a  pious  use.  And  tfiere  was  a  dis- 
cretionary power  to  the  mntwali  to  allow  what  might  be  suitable  to  maintain 
the  family. 

[505]  They  also  referred  to  Doyal  Chund  Mullick  v.  Saiyud  Keramut 
Ali  (9),  Amritlal  Kalidas  v.  Shaik  Hossein  (10),  Muzhurool  Hug  v.  Puhraj 
Ditarey  Mohapattur  (11),  Bischenchand  Basawat  v.  Nadir  Hossein  (12). 

Under  another  system  of  law,  the  principle  being  apparently  applica- 
ble to  all,  provisions  inconsistent  with  the  trust,  which  a  will  established 
for  pious  purposes,  were  rejected  —  see  Aushotosh  Dutt  v.  Durgaciwrn 
Chatterjee  (13). 

The  decision  of  the  High  Court  that  the  charge  on  the  properties  for 
the  maintenance  and  support  of  the  charitable  objects,  designated  in  the 
opening  clause,  had  been  created,  and  yet  that  the  properties  were  not 


(1)  1  Sel.  Rep.  110, 
(4)  9  C.  176. 
(7)  6  C.  744. 
(10)  11  B.  492. 
(13)  5  C.  438. 

(2)  Fulton  345. 
(5)  3  B.  84. 
(8)  10B.H.C.  7. 
(11)  13  W.R.  235. 

(3)  2  M.I.A.   390. 
(6)  6  B.  42. 
(9)  16  W.R.  116. 
(12)  15  C.  329=15  I.A.  1. 
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constituted    wakf,  was   inconsistent    with    the   course   of    decision    of   the        1889 
Courts.  Nov.  9. 

Reference  was  also  made  to  Kimeez  Fatima  v.  Saheba  Jan  (1).  - — 

Mr.  T.  //.  Coivie,  Q.C.,  and  Mr.  /.  H.  A.  Branson,  for  the  respondents,    rOUNCIL 
argued    that   the  deed  of    1864    did    not   validly  and   effectually    dedicate 
the    property   in  question,   so  as    to  constitute   it  wakf.     It   appeared  from     17  c.  498 
the    deed  itself,    as  well  as  from   the    evidence   as  to  the   subsequent  deal-      (P.C.)  = 
ing  with  the  property,  that   there  had  been    nothing  more  than    an  attempt  17S*'*'  28= 
to  create,    under   colour  of  a   wakf,  a    perpetuity  for    the  benefit  of    family         Jjg    *J 
of  Ahmedulla  Chowdhry.     The  trusts    declared  were  far  from  absorbing  a 
substantial  part  of  the  properties.     As    to  the  document,  it    was  insufficient 
that   there  should    only  be  an  insertion  of  the  term  wakf :  there  must  be  a 
clear  intention  shown    to  devote  to   religious   or  charitable  purposes  ;  and, 
instead    of   this  intention    being  shown,    the   question    arose   whether  the 
primary   object    was  of  that   character  at  all.     The   real    purpose  in  view 
was  to  provide  for  the  family,   and  only   a  small  part   of  the  estate  was  to 
be  applied    to  the   charity.     They    referred  to   the  Tagore  Lectures,    1884, 
p.    230,   comparing     an   expression    of    opinion   therein    with    what   was 
said    by  West,    J.,  in   Fatima  Bibi  v.    The   Advocate-General   of  Bombay  (2). 
They     also     cited    Khajo    Hossein   Ali    v.    Shahzada    Hazara    Begum  (3), 
Futtoo     Bibi     v.     Bharrut    Lai     Bhukat     (4),        Baillie's      Digest,     557, 
[506]  Hedaya,    11,349.     They    distinguished  the  casein    which  the    judg- 
ment   was  given  by    Kemp,  J.,    Muzhurool  Huq  v.    Pnhraj  Ditarey   Moha- 
pattuv  (5). 

Mr.  R,  V.  Doyne  replied,  referring  to  Macnaghten's  Principles  and 
Precedents,  as  giving  all  the  true  conditions  of  wakf,  and  contending 
that  they  were  satisfied  in  this  case. 

Afterwards,  on  9th  November  1889,  their  Lordships'  judgment  was 
delivered  by  : — 

JUDGMENT. 

LORD  HORHOUSE. — The  plaintiff  in  this  suit,  who  is  also  the  appel- 
lant,  is  one  of  the  sons  of  Sheik  •  Ahmedulla  Chowdhry;  the  second 
defendant  is  another  son  ;  the  first  defendant  is  a  judgment  creditor  of  the 
second  defendant,  and  in  that  character  obtained  an  attachment  against 
the  property  now  in  dispute.  The  plaintiff  contends  that  the  property  is 
wakf  and  that  he  is  the  mutwali  and  that  his  brother  has  no  interest 
therein  which  can  be  taken  in  execution.  He  accordingly  made  a  claim 
in  the  execution  proceedings  which  on  the  31st  December  1881  was 
rejected  by  the  Court  on  the  ground  that  no  genuine  wakf  had  been 
created. 

The  plaintiff  then  brought  the  present  suit.  In  his  plaint  he  states 
that  the  properties  mentioned  in  the  schedule  were  owned  by  his  father 
Ahmedulla  ;  that  Ahmedulla  by  a  wakfnama  of  the  5th  December  1864 
made  a  wakf  of  them,  which  ever  since  has  continued  in  force  ;  and  that 
he  and  his  brother  are  simply  salaried  servants,  for  the  purpose  of  perform- 
ing the  work  specified  in  the  wakfnama.  He  prays  for  a  declaration  that 
the  specified  properties  are  wakf,  and  that  the  order  of  the  31st  December 
1881  may  be  set  aside. 

The  only  substantial  issue  throughout  the  litigation  has  been  whether 
the  intention  of  the  deed  of  5th  December  1864  was  to  turn  the  properties 

(1)  8  W.R.  313.  (2)  6  B.  42,  (3)  12W.R.  314. 

(4)  10  W.R.  299,  (5)  13  W.R.  235. 
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1889  i*1  question  into .wakf  property.  If  it  was,  the  plaintiff  is  entitled  to  suc- 
Nov.  9.  ceed  ;  and  if  not,  he  must  fail.  The  Subordinate  Judge  decided  in  his  favour. 

On  appeal  the  High  Court  thought  that  the  intention  of  the  deed  was  not 

*l  to  create   an  entire    wakf  of  the  properties,  but    only  to  create    a  charge  on 

"IL"    them  for  the  maintenance  in  the  customary  manner  of  objects  designated  in 

i7~C~~493     tne  °Pemng  clause  of  the  deed.  They  reversed  the  decree  of  [507]  the  Lower 

(P.c'.)=       Court,  dismissed  the   suit  so  far  as  it  seeks  to  have    the  properties  declared 

17  I. A..  28=  wakf  and  released  from  attachment,  and   declared  "  that  the  said  properties 

5  Sd,r.  P.C.J.  are  subject  to  the  charge  (the  extent  whereof  has  to  be  hereafter  determined) 

specified    in  paragraph    I  of  the  wakfnawa   dated   the  5th   December  1864, 

that  is  to  say,  of   defraying  the   expenses,  in  the  customary  manner,  of  the 

brick-built    musjid  of  Jorip    Mahomed    Chowdury    in   Paragulpore,  and  of 

two    madrassas   and     sadiv   warid   (travellers)    as    mentioned    in    the    said 

clause." 

From  that  decree  the  plaintiff  appeals,  and  his  appeal  must  be  decided 
entirely  by  the  construction  put  upon  the  deed. 

At  the  outset  of  the  deed  the  grantor  adverts  to  his  age  and  his 
coming  death,  and  says — "  I  hereby  appropriate  and  dedicate  as  fisabilillah 
1  wakf,'  in  the  manner  provided  in  the  paragraphs  mentioned  below," — the 
properties  now  in  question  and  other  property  there  described, — "  for 
defraying  the  expenses  of  the  brick-built  musjid  of  my  grandfather,  Jorib 
Mahomed  Chowdhry  at  my  own  family  dwelling-house  in  the  village  of 
Paragulpore,  and  of  the  two  madvassas  at  my  own  ancestral  homestead, 
and  my  lodging  house  in  the  town  of  Chittagong  and  sadir  wand  (persons 
coming  and  going),  and  I  pray  to  God  that  he  may  in  his  mercy  accept 
and  preserve  the  same  for  ever  for  being  applied  to  those  purposes." 

The  "  paragraphs  mentioned  below  "  are  13  in  numbar. 

Paragraph  1  appoints  the  grantor's  three  sons  to  be  mutwalis  of  the 
wakf  properties  in  a  gradation  of  rank,  and  it  contains  some  very  elaborate 
instructions  respecting  the  management  of  the  property. 

Paragraph  2  runs  as  follows : — 

"  The  mutwali,  after  payment  of  the  propsr  expenses  of  the  mosarcf 
and  the  necessary  costs  of  collections  of  the  zemindari  and  the  salaries  of 
tnookhtears  and  other  servants  and  the  expenses  of  litigation  and  the  like, 
and  all  other  charges  which  may  be  incurred  on  the  occurrence  of  any 
peril  or  emergency,  out  of  all  kinds  of  income  and  profits  of  the  endowed 
properties  according  to  the  long  standing  practice,  shall  take  from  the 
residue  his  own  monthly  allowance,  .pay  over  the  allowance  due  to 
the  naib-mutwali  and  naib-ul-maniab  and  my  daughters  as  specified 
in  the  schedule,  and  continue  to  perform  the  stated  religious  works 
[5083  according  to  custom.  He  shall,  having  regard  to  the  provisions 
contained  in  the  first  paragraph,  keep  his  eye  to  the  legitimate  objects  of 
the  mosaref,  and  not  commit  extravagance  and  waste  or  practise  fraud 
in  connection  therewith.  The  balance  that  may  be  left  after  meeting  the 
above-mentioned  expenses  shall  be  kept  in  a  proper,  that  is  to  say,  a  safe 
place,  under  the  supervision  and  management  of  all  the  three  persons." 

The  schedule  provides  Rs.  100  per  month  for  the  first  mutwali  Rs.  90 
for  the  second,  Rs.  80  for  the  third  and  Rs.  30  for  the  daughters. 

Paragraph  3  provides  for  the  succession  of  mutwalis  in  case  of 
retirement  or  death.  It  is  very  inartificially  expressed,  and  in  some 
contingencies  might  be  difficult  to  apply.  But  for  its  bearing  on  the 
construction  of  the  deed  is  sufficient  for  their  Lordships  to  say  that  in 
their  judgment  it  was  meant  by  its  framer  to  provide  for  a  perpetual 
succession  of  some  of  the  male  members  of  his  family  as  mutwalis,  to  be 
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appointed  either  by    existing   mutwalis,   or  by  a  committee  or  by    an  officer        1889 
of  Government.  Nov.  9. 

Paragraph  4  provides  for  the  addition  to  the,  wakf  of  surpluses  occur-      PRIVY 
ring  under  paragraph  2.  COUNCIL. 

Paragraph  5  declares  that,  the  persons  getting  monthly  allowances 
shall  have  no  power  to  assign  or  charge  them,  and  that  creditors  shall 
have  no  claim  against  them.  17  I.A.  28» 

Paragraph  7  declares   that,  if  "  the   mutwalis  "  have    sons    exceeding  3  Bar.  P.C.J. 
three  in  number,  for   those  who  are    not  mutwalis  the    mutwalis  shall   fix  a         *7^. 
monthly  allowance.     Those    persons  are  to  live   on  their  own    earnings  in 
professions,  trades   or  service  ;  but    when  any  one    becemes  a   mntwali  he 
is  to  bring  into  the  wakf  all  the  property  he  has  got. 

Paragraph  8  provides  that  if  "  any  one  "  dies  leaving  no  sons,  his 
wife  and  daughter  shall  receive  allowances.  It  then  continues — "  It  shall 
be  competent  to  the  mutwalis,  having  regard  to  the  income  and  expendi- 
ture of  the  wakf  properties,  to  proportionately  increase  or  decrease  these 
allowances  as  well  as  their  own  salaries,  and  those  of  other  salaried 
persons,  and  no  one  shall  be  able  to  raise  any  objections  to  the  same.". 

The  other  paragraphs  have  no  material  bearing  on  the  present 
question. 

[509]  The  case  has  been  very  elaborately  argued  at  the  Bar,  and 
numerous  text-books  and  decisions  have  been  cited :  on  the  plaintiff's 
side  to  show  that  a  wakf  may  lawfully  embrace  provisions  for  the  family 
of  the  grantor  ;  and  on  the  defendant's  side  to  show  that  there  can  be  no 
wakf  unless  the  whole  property  is  substantially  and  primarily  dedicated 
to  charitable  uses. 

Their  Lordships  do  not  attempt  in  this  case  to  lay  down  any  precise 
definition  of  what  will  constitute  a  valid  wakf,  or  to  determine  how  far 
provisions  for  the  grantor's  family  may  be  engrafted  on  such  a  settlement 
without  destroying  its  character  as  a  charitable  gift.  They  are  not  called 
upon  by  the  facts  of  this  case  to  decide  whether  a  gift  of  property  to  chari- 
table uses  which  is  only  to  take  effect  after  the  failure  of  all  the  grantor's 
descendants  is  an  illusory  gift,  a  point  on  which  there  have  been  conflicting 
decisions  in  India. 

On  the  one  hand  their  Lordships  think  there  is  good  ground  for 
holding  that  provisions  for  the  family  out  of  the  grantor's  property  may 
be  consistent  with  the  gift  of  it  as  wakf.  On  this  point  they  agree 
with  and  adopt  the  views  of  the  Calcutta  High  Court  stated  by  Mr.  Justice 
Kemp  in  one  of  the  cited  cases  Muzliuvool  Hug  v.  Puhra/  Ditarey 
Mohaputtuv  (1).  After  stating  the  conclusion  of  the  Court  that  the  primary 
objects  for  which  the  lands  were  endowed  were  to  support  a  mosque  and 
to  defray  the  expenses  of  worship  and  charities  connected  therewith,  and 
that  the  benefits  given  to  the  grantor's  family  came  after  those  primary 
objects,  that  learned  Judge  says  :— "  We  are  of  opinion  that  the  mere 
charge  upon  the  profits  of  the  estate  of  certain  items  which  must  in  the 
course  of  time  necessarily  cease,  being  confined  to  one  family,  and  which 
after  they  lapse  will  leave  the  whole  property  intact  for  the  original  pur- 
poses for  which  the  endowment  was  made,  does  not  render  the  endowment 
invalid  under  the  Mahomedan  law." 

On  the  other  hand,  they  have  not  been  referred  to,  nor  can  they  find, 
any  authority  showing  that,  according  to  Mahomedan  law,  a  gift  is  good 

(1)13  W.R,  235, 
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as  a  wakf  unless  there  is  a  substantial   dedication  of  the   property  to  chari- 

N°v-  9-      table  uses  at  some  period  of  time  or  other.     Mr.  Arathoon  indeed  contended 

pRIvy       that  a  family  settlement  of  itself  imports  an  ultimate  gift  to  the  poor,  found- 

COUNCIL.    'n&  mmself  on  a   passage  in  the    Tagore   lectures   delivered    in    1884  by  a 

*"  learned  Mahomedan  [510]  lawyer  (see  p.  230).  But  no  authority  has   been 

17  C.  4S8     adduced  for  that  proposition.  The  observations  of  Mr.  Justice  West,  which 

(P.C.)=      are  relied  on  by  the  learned    lecturer,  do  not  go  that   length  ;  and  they  are 

5  gap  PC T  tnemselves  °f  an  extra-judicial   character,  as   the  case  in    which  they  were 

476.'     '  uttered  did  not  raise  the  question.     Their    Lordships    therefore  look  to  see 

whether  the  property  in  question  is  in  substance  given  to  charitable  uses. 

The  leading  clause  of  the  deed  contains  no  charitable  gift  except  "in 
the  manner  provided  by  the  paragraphs  mentioned  below,"  and  we  must 
search  those  paragraphs  to  find  the  real  nature  of  the  gift.  Now  as  regards 
the  grantor's  moveable  property  he  was  advised  that  there  would  be  legal 
difficulty  if  he  did  not  then  define  the  objects  on  which  it  was  to  be  spent. 
So  he  expressly  mentions  that  it  is  to  be  spent  in  pious  and 
virtuous  works,  and  it  is  not  necessary  to  decide  whether  the  terms 
which  he  uses  constitute  a  separate  absolute  gift  to  such  purposes,  or  are 
controlled  by  the  other  paragraphs.  As  regards  the  immoveables  he  uses 
different  language  ;  and  the  only  direction  creating  a  trust  for  the  objects 
mentioned  in  the  opening  sentence  is  that  which  is  contained  in  the 
second  paragraph.  That  trust  is  (after  payment  of  '  mosaref  expenses, 
and  salaries)  "  to  perform  the  stated  religious  works  according  to  custom." 
There  is  a  great  deal  in  the  deed  which  is  designed  for  the  aggrandis- 
ment  of  the  family  property,  and  for  keeping  it  perpetually  in  the  hands  of 
the  family.  The  provisions  for  accumulation  in  paragraph  4,  the  attempt 
to  save  salaries  from  alienations  and  from  creditors  in  paragraph  5  ;  the 
provisions  for  appointment  of  male  issue  as  mutwalis  in  paragraph  3,  coupl- 
ed with  the  allowances  to  other  male  issue,  and  to  wives  and  daughters 
of  such  issue  in  paragraphs  7  and  8,  all  indefinite  in  point  of  duration,  and, 
as  their  Lordships  think,  intended  to  be  commensurate  with  the  existence 
of  the  family  ;  the  direction  in  paragraph  7  that  new  mutwalis  should  bring 
all  their  private  acquisitions  into  settlement : — all  these  things  point  to  the 
same  end,  the  increase  of  property  available  for  the  family.  In  paragraph  8 
the  grantor  allows  increases  of  salaries  and  allowances  tp  members  of  the 
family,  so  that  as  property  increases,  the  family  may  grow  richer.  There  is 
not  a  word  said  about  increasing  the  amount  spent  [511]  on  charitable 
uses  beyond  the  expenditure  which  was  according  to  custom.  Their 
Lordships  cannot  find  that  the  deed  imposes  any  obligation  on  the  grantor's 
male  issue,  or  on  any  other  person  into  whose  hands  the  property  may 
come,  to  apply  it  to  charitable  uses  except  to  the  extent  to  which  he  had 
himself  been  accustomed  to  perform  them. 

If  indeed  it  were  shown  that  the  customary  uses  were  of  such 
magnitude  as  to  exhaust  the  income,  or  to  absorb  the  bulk  of  it,  such  a 
circumstances  would  have  its  weight  in  ascertaining  the  intention  of  the 
grantor.  But  the  Court,  in  the  execution  proceedings,  considered  that 
the  charitable  outlays  which  he  contemplated  were  of  small  amount 
compared  with  the  property.  The  Subordinate  Judge  in  this  suit  does  not 
deal  with  the  matter.  The  High  Court  says  that  the  plaintiff  has  care- 
fully withheld  evidence  as  to  value,  and  believes  that  it  was  much  more 
than  he  represented.  For  all  that  appears  there  is  no  reason  to  suppose 
that  the  charitable  uses  would  absorb  more  that  a  devout  and  wealthy 
Mahomedan  gentleman  might  find  it  becoming  to  spend  in  that  way. 
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Under   these   circumstances   their   Lordships   agree   with    the   High  1889 

Court  that  the  gift  in  question  is  not  a    bona  fide  dedication  of  the  property,  Nov.  9. 

and  that  the  use  of  the  expressions  "fisabilillah    wakf,"    and    similar    terms  p"~ 

in    the   outset   of   the    deed    is   only  a    veil    to  cover  arrangements  for  the  p   RI 
aggrandisement  of  the  family  and  to  make  their  property   inalienable. 

The  result  is  that  in  their  judgment  this  appeal    should    be    dismissed  17  C.  498 

with  costs,    and  they  will  humbly  advise  Her  Majesty  to  that  effect.  (P.C.)  = 

Appeal  dismissed.  5  Bar.  P.C.J. 

Solicitors  for  the  appellant :  Messrs.  T.  L.  Wilson   &  Co.  *76' 

Solicitors  for  the  respondents  :  Messrs.  Watkins  and  Lattey. 

c.  B. 


17  C.  512  (P.C.)  =  17I.  A.  1=5  Sap.  P.C.J.  493. 
[512]  PRIVY  COUNCIL. 
PRESENT  : 

Lord  Hobhouse,  Lord  Macnaghten,   Sir  B,  Peacock,  and 
Sir  R.  Couch. 

[On  appeal  from  the   High  Court  at  Calcutta.] 


BADRI  NARAIN  (Plaintiff)  v.   SHEO  KOER  (Defendant). 
[15th  November,  1889.] 

Security  for  costs — Civil  Procedure  Code,  s.  549 — Power  of  Appellate  Court  to  extend 
the  time  for  furnishing  security — Costs. 

Where  the  High  Court,  under  s,  549,  Civil  Procedure  Coda,  has  demanded 
security  from  an  appellant,  it  has  power  to  extend  the  time  for  complying  with 
this  order  an  application  made,  ag  well  after  as  before  the  time  first  fixed  has 
expired ;  and  may  nevertheless  reject  the  appeal,  under  that  section,  if  thfl 
security  is  not  in  the  end  furnished,  Haidri  Bat  v.  The  East  Indian  Railway 
Company  (1)  overruled. 

In  this  ease,  the  Registrar  was  directed  to  allow  only  the  costs  applicable  td 
the  question  argued  and  decided. 

[F.,  2Ind.  Cas.  1  ;Rel,  16  C.L.J.  520-16C.W.N.  1090-15  Ind.  Cas.  689  (691) ;  1pp., 
16B.  263;  R.,  19  A.  240»(1892)  A.W.N.  40;  30A.  143-5  A.L.J.  109-A.W.N. 
(1908)  53  =  3  M.L.T  221  ;  21  B.  576 ;  15  M.  384  (386) ;  6  C.L.J.  490  (507) ;  12  C. 
L.J.  62  (64)  *  14  C.W.N.  882=6  Ind.  Cas.  425 ;  13  C.L.J.  432=10  Ind.  Cas. 
268  (269)  ;  4  O.C.  108  (114)  ;  8  O.C.  24J  (244)  ;  78  P.R.  1909=129  P.W.R.  1909 
=  3  Ind.  Cas.  605.] 

APPEAL  from  a  decree  (2nd  June  1885)  of  the  High  Court  (2)  made 
under  s.  549  of  the  Civil  Procedure  Code,  rejecting  the  appellant's  appeal 
from  a  decree  (19th  December  1882)  of  the  Subordinate  Judge  of  Patna. 

This  suit  (which  was  to  establish  an  adoption  and  title  to  an  estate 
valued  at  nearly  twelve  lakhs  of  rupees)  brought  by  Mussumat  Manki 
Koer  on  behalf  of  Badri  Narain,  a  minor,  having  been  dismissed,  an  appeal 
to  the  High  Court  was  filed  on  12th  March  1883.  Security  under  s.  549 
was  demanded  on  26th  August,  1884.  This  was  followed  by  an  order  on 
12th  February  1885,  directing  that  the  appellant  should  furnish  security 
for  Rs.  5,000,  in  respect  of  the  costs  of  the  appeal,  and  the  hearing  below, 
within  two  months.  The  orders  which  are  set  forth  in  their  Lordships' 

(1)  1  A.  687. 
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1889        judgment  having  then  been  made,  the  appeal  was  dismissed  on   2nd   June 
Nov.  15.      1885,  by  a  Divisional  Bench  (GARTH,  C.J.  and  MITTER,  J.)  (1). 
• —  On  this  appeal, 

PRIVY  Mn  j^   ft^   ^   Branson,   for   the    appellant,    argued    that   the    High 

COUNCIL.  court  had  wrongly  construed  s.  549,  and  was  not  bound  to  reject  the  suit. 
17  C  512  ^e  referred  to  Balwant  Singh  v.  Dowlit  Singh  (2)  and  to  Rajab  Ali  v. 
(P.C.)=  Amir  Hossein  (3). 

17  I.A.  1=  Mr.  C.  W.    Arathoon,   for   the   respondent,    referred   to   the   cases   in 

5  Sar.  P.C.J,  which  it  had  been  held  that  the  security  demanded  must  be  furnished 
[513]  within  the  time  first  prescribed,  and  cited  Heidvi  Bai  v.  The  East 
Indian  Railway  Company  (4). 

Mr.  J.  H.  A.  Branson,  was  not  called  upon  to  reply. 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered  by 

SIR  R.  COUCH. — This  is  an  appeal  from  a  decree  of  the  High  Court 
of  Calcutta,  made  on  the  2nd  of  June  1885. 

On  the  12th  of  February  1885,  an  order  was  made  by  that  Court, 
directing  that  the  appellant  should  within  two  months  furnish  security  to 
the  extent  of  Rs.  5,000  in  'respect  of  the  costs  of  the  appeal  before  it,  and 
of  the  original  suit.  It  appears  that  on  the  10th  April,  two  days  before 
the  expiration  of  the  period  of  two  months,  the  appellant  offered  as  secu- 
rity a  bond  by  two  parties  of  two  sets  of  properties,  and  on  the  13th  April 
the  pleader  of  the  respondent  asked  that  the  matter  might  stand  over,  and 
that  it  should  be  referred  to  the  Registrar  to  inquire  whether  the  security 
was  sufficient,  that  being  the  day  after  the  expiration  of  the  two  months. 
The  matter  went  to  the  Registrar.  There  was  first  an  extension  of  time 
until  the  20th  April,  and  on  the  18th  of  April  a  further  extension  until 
the  27th.  On  the  28th  of  April  the  Registrar  submitted  a  report 
in  which  he  stated  that  each  of  the  two  sets  of  properties  included  in  the 
security  bond,  which  had  been  executed  on  the  24th  March  1885,  and 
registered  on  the  1st  April,  was  of  sufficient  value,  but  he  submitted  for 
the  judgment  of  the  High  Court  questions  of  law  which  had  been  raised 
before  him  with  regard  to  the  power  of  the  parties  executing  the  bond  to 
deal  with  the  properties.  On  the  2nd  of  June  the  High  Court  on  the 
matter  coming  before  them,  made  a  decree  by  which  they  said  :  "  It  is 
ordered,  under  the  provisions  of  s.  549  of  the  Code  of  Civil  Pro- 
cedure, that  this  appeal  be  and  the  same  is  hereby  dismissed."  Their 
reason  for  dismissing  it  appears  in  their  judgment,  in  which  they  say : 
"We  find  that  it  has  been  decided  by  the  Allahabad  High  Court  in 
the  case  of  Haidri  Bai  v.  The  East  Indian  Railway  Company  (4) 
that  where  the  High  Court  orders  an  appellant  to  give  security  for 
costs,  the  Court  may  extend  the  time  within  which  it  orders  the  security 
to  be  furnished,  if  an  application  is  made  within  that  time,  but 
if  the  security  is  not  given  within  the  time  ordered  [514]  by  the 
Court,  and  no  application  is  made  within  that  time  to  extend  the 
time  for  giving  security,  the  Court  is  bound,  by  s.  549  of  the  Civil 
Procedure  Code,  to  reject  the  appeal."  It  is  contended  before  their 
Lordships  that  the  effect  of  that  section  is  that  the  security  which 
was  tendered  on  the  10th  April  is  the  only  security  which  can  be  looked 
at,  and  if,  upon  the  inquiry  which  was  afterwards  made,  it  turns  out  to 
be  insufficient,  the  Court  has  no  power  under  the  Act  to  extend  the  time 

(1)  11  C.  716.  (2)  13  I.A.  57=8  A.  315.  (3)  17  C.  1.  (4)  1  A.  637. 
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for  giving  security  so  as  to   enable    the   appellant   to   do    what,    when    it        1889 

appeared  that  there  was  this  doubt  about  the  right  of  the  parties  to  pledge     Nov.  15. 

the  property  included  in  the  bond,  he  was  willing  to  do,  namely,  deposit  the        ~ ; 

sum  of  Rs.  5,000.     In  the  present  case  this  observation  arises,  that  in  fact    _ 

the  Court  did  give  an  extension  of  time  beyond  the  12th  April,  and    if  the       °^  ^IL* 

appellant  is   right    the    proceedings    by    which  the  matter  was  referred  to     17  Q  512 

the  report  of  the  Registrar  on  the  13th,  on  the  application  of   the  respond-      (P.C.)  = 

ent's  pleader,    would    be   altogether   nugatory   and   idle.     The   Court,  up    17  I.A. 

to  the  time  of  the  Registrar  making  his  report,  did  give  time   for    inquiry, 

and    substantially    did  give  an  extension  of  time  up  to  that  period.     The 

question  is  this  :     Is  the  Act  so  framed    as    to   make   it   imperative   upon 

the    Court   to    reject   the   appeal  if  it  turns  out,  upon  the  inquiry,  that  the 

security  is  insufficient  ?     The  words  do  not   seem  to   be  such  as  to  require 

that  conclusion.     The  section  says  :     "  That  the  appellate  Court    may,   at 

its    discretion,  either  before  the   respondent  is  called  upon    to   appear   and 

answer,  or  afterwards,  on  the  application  of^the  respondent,  demand  from 

the  appellant  security  for  the  costs  of  the  appeal,  and  if  such    security  be 

not  furnished  within  such  time  as  the  Court  orders,  the  Court   shall  reject 

the  appeal."     Those  words  appear  to  be  consistent  with  the  Court  having 

power  to  make  fresh  orders    with  regard  to  the  time  within  which   the 

security  should  be  furnished,  and  not  to  fetter    it    in    the    way    that  is 

contended  for  by  the  learned    counsel,    that  having  once  made  an  order 

and  fixed  a  time    they    can  make    no    alteration    in  it,  no  matter  what 

circumstances  might  occur  which  would  render  it  impossible  for  that  order 

to  be  complied  with.     That  would  not  be  a  reasonable  construction  of  the 

Act.     The  other  construction  is    a    reasonable   one,    that   the    application 

to   the  Court  to   enlarge  the    time  for   giving  security    may  be  made  either 

[515]  before  or  after  the  expiration  of  the  time  within  which  the   security 

has    been  ordered    to  be  furnished,    and  the  Court    may  thereupon  enlarge 

the  time  according  to  any  necessity  which    may  arise  where1    it  is  just   and 

proper    that  they   should  do   so.     If  ultimately   the  order   is  not    complied 

with,    and  the    security    is   not  furnished,    the  appeal    may    be    dismissed. 

That  agrees  with  the  view  which  their  Lordships  have  taken  of  the  section 

in  a  case  in   which  judgment   was  delivered  on  the   3rd  of   April  last  of 

Rajab  AH  v.  Amir  Hossein  (1). 

In  the  present  case  it  appears  to  their  Lordships  that  the  High 
Court  were  wrong  in  holding  that  they  had  no  power  to  extend  the  time 
for  giving  the  security,  and  that  they  were  bound,  by  the  s.  549,  to  reject 
the  appeal.  It  was  certainly  a  case  in  which  they  might  properly  have 
considered  whether  they  should  not  allow  the  appeal  to  be  heard.  There 
was  an  application  for  review  after  the  order  of  the  2nd  of  June  was 
passed,  and  it  then  appeared  that  the  party  was  ready  to  give  the  security 
by  deposit  of  the  Rs.  5,000.  It  is  to  be  regretted  that  the  Court  did  not 
allow  that  to  be  done,  but  adhered  to  its  view  of  s.  549  which  appears  to 
their  Lordships  to  be  erroneous. 

With  regard  to  what  should  be  done  in  the  present  case,  the  decree 
of  the  High  Court  of  the  2nd  June  1885  should  be  reversed,  and  an  order 
similar  to  that  which  was  made  in  the  case  of  Balwant  Singh  v.  Dowlut 
Singh  (2)  should  be  made.  That  was :  "  That  the  appellant  may  give 
security  for  the  costs  mentioned  in  the  order  of  the  3rd  of  June  1882  " — in 
this  case  it  will  be  the  order  of  the  12th  February  1885 — "of  such  nature 
as  shall  be  satisfactory  to  the  High  Court,  and  within  such  reasonable, 

(1)  17  C,  1,  (2)  13  I.A.  57*8  A.  315*7" 
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1889       time  as  shall  be  fixed  by  that  Court,  and  that  upon  his  giving  such  security 

Nov.  15.     his  appeal  shall  be  restored  to  the  files  of  that  Court."  The  appeal  will  then 

PRIVY       ^e  heard  by  the  High  Court.  It  should  be  also  ordered  that  the  respondent 

COUNCIL     snou^  Pay  the  costs  of  the  petition  of  the  2nd  July  1885,  and   the    hearing 

thereon.     Their    Lordships    will  humbly   advise    Her     Majesty    to   that 

17  C.  512     effect. 

Oj-*|')=  The  respondent  will  pay  the  costs  of    the    present   appeal,    but    when 

5.  Sap  P  CJ  tnose  costs  are  taxed  it  will  be  proper  for  the  Registrar,  in  [516]  consider- 

493,'      '  mg  what  should  be  allowed  for  the  costs  of  perusal  of  the  record,  to   allow 

only  so  much  as  is   applicable   to   the   question    which    has    been    argued 

before  their  Lordships  and  now  decided. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Messrs.  Wat  kins  &>  Lattey, 
Solicitors  for  the  respondent :  Messrs.  T.  L.  Wilson  &•  Co. 


C.  B. 


17  C.  516  (P.O.)  =  17  I.A.  9=5  Sar.  P.C.J.  496. 
PRIVY  COUNCIL. 
PRESENT  : 

Lord  Hobhouse,  Lord  Macnaghten,  Sir  B.  Peacock, 
and  Sir  R.  Couch. 

[On  appeal  from  the  High  Court  at  Calcutta.'] 

MODHUSUDAN  DAS  (Plaintiff]  v.  ADHIKARI  PRAPANNA  AND 
ANOTHER  (Defendants].      [15th  November,  1889.] 

Security  for  cost sr- Civil  Procedure  Code,  s.  549— Rejection   of  appeal — Discretion 
of  Court. 

The  security  for  the  respondent's  costs  which  the  High  Court  had  demanded 
under  s.  549  not  having  been  furnished  within  the  time  fixed,  and  the  Court 
in  the  exercise  of  its  discretion  having  refused  to  extend  the  time,  the  appeal 
was  rejected  under  that  section.  Held  that  this  was  not  a  case  for  interference. 

APPEAL  from  two  orders  and  a  decree  (8th  December  1885)  of  the 
High  Court,  the  latter  rejecting,  under  s.  549  of  the  Civil  Procedure  Code, 
an  appeal  from  a  decree  (8th  December  1884)  of  the  Subordinate  Judge 
of  Cuttack. 

The  first  Court  dismissed  the  suit  between  the  parties  (relating  to  a 
claim  to  succeed  as  Mohant  of  a  religious  institution  in  Puri,  valued  at 
Rs.  35,18,333)  and  ordered  costs,  Rs.  2,816,  to  be  paid  by  the  plaintiff  to 
the  defendants.  On  the  plaintiff's  appealing  to  the  High  Court,  the 
defendants  made  an  application  under  s,  549,  on  which  it  was  ordered 
(3rd  July  1885)  that  cause  be  shown ;  and  an  order  followed  that  the 
plaintiff  should  within  three  weeks  from  that  date  furnish  adequate 
security  for  the  costs  both  in  the  original  and  the  appellate  Courts.  This 
order  was  not  obeyed,  and  the  plaintiff  (24th  November  1885)  applied 
for  an  extension  of  the  peiiod  after  its  expiration.  This  the  High 
Court  (WILSON  and  FIELD,  JJ.)  refused  (8th  December  1885),  observing 
that  "though  the  Court  might  have  power  to  extend  the  time  for 
furnishing  the  security  demanded,  after  the  time  [817]  allowed  by  the 
order  had  elapsed,  still  in  this  case  there  were  no  good  grounds  for  so 
doing,  Three  months  had  been  allowed,  and  that  was  ample.  On  the 
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plaintiffs  own  statement  it  was  clear  that  he    had  not    taken    such    steps        1889 
as  with  reasonable  probability    would    have   enabled   him   to   furnish   the     Nov.  15. 

security  in  time."  

PRIVY 
The  plaintiff  now  appealed  from  the  orders  of  21st   August   and    24th    p 

November,  and  from  the  decree  of  8th  December  1885. 

Mr.  C.  W.  Arathoon,  for  the    appellant,  argued   that   the    High    Court     17  C.  516 
should  not,  in  the  exercise  of  a  judicial  discretion,  have  rejected  the   appeal.     (P«C.)  = 
He  referred  to  Rajab  Alt  v.    Amir    Hosscin    (1),    Badri    Narain    v.    Sheo  .^  ^^^"r 
Koer  (2),  Balwant  Singh  v.  Dowlut  Singh  (3).  ^ggj  ' 

Mr.  H.  Co-well;  for  the  respondents,  was  not  called  upon. 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered  by 

SIR  B.  PEACOCK. — Their  Lordships  are  of  opinion  that  this  appeal 
ought  to  be  dismissed.  The  Court  exercised  their  discretion  on  the  20th 
November  as  to  whether  they  would  enlarge  the  time  for  giving  security 
for  costs.  Having  considered  the  evidence  and  all  the  facts  which  were 
brought  before  them  at  that  time,  they  exercised  their  discretion,  and 
thought  it  was  a  case  in  which  they  ought  not  to  enlarge  the  time.  Their 
Lordships  think  that  this  is  not  a  case  with  which  they  ought  to  interfere. 
The  appeal  upon  ,the  merits  of  the  case  was  under  the  circumstances 
properly  dismissed  under  s.  549  of  the  Code  of  Civil  Procedure. 

Their  Lordships  will  therefore  humbly  recommend  Her  Majesty  that 
this  appeal  be  dismissed,  and  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellant  :  Messrs.  T.  L.  Wilson  &*  Co. 
Solicitors  for  the  respondents  :  Messrs.  Sanderson,  Holland  £•  Adkin. 
c.  B. 


17  C.  518. 
[318]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Mitter  and  Mr.  Justice  Beverley. 


MANIK  CHAND  GOLECHA  (Plaintiff)  v.  JAGAT  SETTAINI 

PRAN  KUMARI  BIBI  AND  OTHERS  (Defendants).* 

[19th  December,  1889.] 

Hindu  law — Inheritance— Sapindct — Daughter's  son  and  son's  son  of  two  first 
cousins — Custom — Adoption  without  express  or  implied  authority  by  Jain  widow 
of  the  Oswal  caste — Laws  and  customs  regulating  personal  rights  and  status 
oj  a  family — Conversion  from  one  sect  of  Hinduism  to  another,  effect  of. 

The  sapinda  relationship  exists  between  the  daughter's  son  and  the  son's  son 
of  two  first  cousins. 

Uma  Sunker  Moitra  v.  Kali  Komul  Mozumdar  (4)  and  Padmakumari  Debt 
Chowdhrani  v.  Court  of  Wards  (5)  relied  on. 

A  widow  of  the  Oswal  Jain  sect  can  adopt  a  son  without  the  express  or  implied 
authority  of  the  husband. 

*  Appeal  from  Original  Decree  No.  223  of  1888.  against  the  decree  of  Baboo  Nobin 
Chunder  Gangooly,  Subordinate  Judge  of  Moorshedabad,  dated  the  31st  of  July  1888 

(1)17  C.I.  (2)  11  C.  716.  (3)  8  A.  315  =  13  I.A.  57. 

(4)  6  C.  256«=7  C.L.R.  145  ;  affirmed  on  appeal  by  the  Privy  Council,  10  C.  232» 
13C.L.R.  379alOI.A.  138. 

<5)  8  C.  302«8  I.A.  229, 
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Govind  Nath  Roy  v.  Gulal'Chand  (1),  Bhagvandas  Tejnial  v.  Rajmal  (2)  and 
Sheo  Singh  Rai  v.  Dakko  (3)  referred  to. 

The  adoption  of  the  tenets  of  another  sect  of  Hinduism  will  not  necessarily 
affect  the  laws  and  customs  by  which  the  personal  rights  and  status  of  the 
family  were  originally  governed,  therefore,  in  the  absence  of  evidence  to  the 
contrary,  the  custom  which  enables  a  Jain  widow  of  the  Oswal  caste  to  adopt  a 
son  without  the  express  or  implied  authority  of  her  husband  will  not  be  affected 
by  the  conversion  of  the  family  to  Vaishnavism.  Padmakumari  Debt  Chow- 
dhrani  v.  Court  of  Wards  (4)  distinguished,  Bhoobun  Moyee  Debia  v.  Ram- 
kishore  Acharjee  (5)  and  Puddo  Kumar ee  Dvbee  v.  Juggut  Kishore  Acharjee  (6) 
referred  to. 

[R.  17  B.  164  (168)  ;  23  B.  257  (264)  ;  27  C.  379  ;  33  C.  1305  =  4  C.L.J.  357=11  C. 
W.N.  12;  16  M.  182(184)  ;  33  M.  228  (230)  =4  Ind.Cas.  386  =  7  M.L.T.  236  ;  2 
N.L.R.  98  (99)  ;  D.,  9  Ind.Cas.  163  =  9  M.L.T.  303=(19H)  1  M.W.N.  192  (193).] 

[519]  THIS  was  a  suit  to  set  aside  an  adoption.  The  plaintiff,  Manik 
Chand  Golecha,  who  claimed  to  be  the  reversionary  heir  to  the  estate  left 
by  one  Gopi  Chand  upon  the  death  of  Gopi  Chand's  grandmother,  Jagat 
Settani  Pran  Kumari  (defendant  No.  1),  brought  this  suit  for  a  declaration 
that  Jibun  Mull  Kuthari,  called  Golab  Chand  (defendant  No.  2),  was 
not  adopted  by  the  defendant  Pran  Kumari ;  that  even  if  he  were  adopted, 
the  adoption  was  invalid ;  and  that  a  will,  dated  the  27th  November  1883, 
and  purporting  to  have  been  executed  by  the  defendant  Pran  Kumari, 
was  not  duly  executed  by  her,  and  that  it  was  not  binding  on  the  plaintiff. 

One  Jagat  Sett  Harek  Chand  died,  leaving  him  surviving  two  sons, 
Indra  Chand  and  Bissen  Chand  Sett.  Indra  Chand  died  in  1235  (1828), 
leaving  him  surviving  a  son,  Jagat  Sett  Gobind  Chand,  who  died  in  1272 
(1865),  leaving  him  surviving  a  widow,  Pran  Kumari  (defendant  No.l)  and 
an  adopted  son,  Gopal  Chand.  Gopal  Chand  died  in  1275  (1868),  leaving 
him  surviving  a  son,  Gopi  Chand  ;  and  Gopi  Chand  died,  a  minor  and 
unmarried,  on  27th  Aughran  1285  (12th  December  1878),  leaving  him 
surviving  his  grandmother  Pran  Kumari  (defendant  No.  1).  Bissen  Chand 
Sett  died,  leaving  him  surviving  a  son,  Sett  Kissen  Chand,  who  died  on 
14th  Jeit  1289  (27th  May  1882),  leaving  him  surviving  a  daughter,  Protap 
Kumari.  Protap  Kumari  died  in  Bhadro  1276  (August-September  1869) 
leaving  her  surviving  a  son,  Manik  Chand  Golecha,  the  plaintiff.  The 
following  genealogical  table  shows  the  position  of  the  parties  to  the  suit : — 

JAGAT  SETT  HAREK  CHAND. 

Bisaen  Chand  Sett  (son). 
Sett  Kissen  Chand  (son). 
Protap  Kumari  (daughter), 


Indra  Chand  (son). 

Jagat  Sett  Gobind  Chand  (son). 

Gopal  Chand  (adopted  son). 

Gopi  Chand  (son).  Manik  Chand  Golecha  (son),  plaintiff. 

The  family  of  Jagat  Sett  Harek  Chand  belonged  to  the  Oswal  caste, 
and  followed  the  Jain  religion.  Many  years  ago  the  family  migrated  from 
the  city  of  Nagore,  in  the  district  of  Jodhpore  in  the  North- Western  Pro- 
vinces, first  to  Dacca;  and  subsequently  settled  in  Mohimapore  in  the 
district  of  Moorshedabad. 

(1)  5  Sel.  Rep.  276.  (2)  10  B.H.C.R.  241. 

(3)  6  N.W.P.H.C.  Rep.  382,  on  appeal  1  A.  688^5  I. A.  87. 

(4)  8  C.  302*8  I  A.  229.  (5)  3  VV.R.P.C.  15»10  M.I.A.  279. 
(6)  5  C.  615. 


886 


YIIM 


M.   CHAND   GOLECHA  V,   J.   S,    PRAN    KUMARI   BIBI         17  flal,  821 


APPEL- 

LATE 

CIVIL. 


[520]  I*1  tne  early  part   of   the   present   century   Jagat   Sett   Harek        1889 
Chand  adopted   Vaishnavism  ;   and    ever  since,  the  members  of  his  family     DEC.  19. 
followed  that  form  of  worship,  observing  at  the   same   time   the   rites   and 
customs  of  the  Jains. 

Subsequent  to  the  death  of  Gopi  Chand,  his  grandmother,  the  defend- 
ant Pran  Kumari,  filed  a  petition,  dated  the  28th  Falgoon  1285  (lltb  March 
1879)  intimating  to  the  authorities  her  intention  of  taking  a  second  son  in  17  c.  518. 
adoption  on  the  following  day,  the  20th  Falgoon  (12th  March),  "in  con- 
formity  with  the  permission  given  her  by  her  deceased  husband,  as  well  as 
according  to  the  precepts  of  the  Hindu  Shasters."  Accordingly  in  Bysakh 
1286  (April  1879)  Pran  Kumari  adopted  Jibun  Mull  Kuthari  (defendant 
No.  2)  in  accordance  with  the  practice  of  the  Oswal  community  ;  and  about 
2J  years  later  a  second  ceremony  of  adoption  took  place  when  a  deed  of 
gift  (Ex.  I),  dated  19th  Pous  1288  (2nd  January  1882),  was  executed  by  the 
natural  mother  of  Jibun  Mull  Kuthari  making  a  gift  of  the  boy  to  Pran 
Kumari,  and  the  Hindu  religious  rites  of  adoption  were  observed.  Jibun 
Mull  on  being  adopted  received  the  name  of  Golab  Chand. 

On  the  30th  May  1887  the  plaintiff  instituted  this  suit.  The  plaint- 
iff alleged  that  upon  the  death  of  Gopi  Chand,  the  defendant  Pran 
Kumari,  Gopi  Chand's  paternal  grandmother,  became  entitled  by  right  of 
inheritance  to  a  life-interest  in  all  the  immoveable  and  moveable  proper- 
ties  left  by  Gopi  Chand,  and  that  she  was  in  possession  of  the  same  ; 
that  he  was  the  only  grandson  (daughter's  son)  of  Sett  Kissen  Chand', 
the  grandson  (son's  son)  of  Jagat  Sett  Harek  Chand,  who  was  the  great 
great  paternal  grandfather  of  Gopi  Chand  ;  that  there  was  no  other  nearer 
male  reversionary  heir  living  in  the  family  of  Jagat  Sett  Gobind  Chand, 
and  that  therefore  he  was  the  only  surviving  preferential  reversionary 
heir  to  the  estate  left  by  Gopi  Chand,  deceased,  upon  the  death  of  the 
defendant  Pran  Kumari  ;  that  having  obtained  a  copy  of  a  registered  will, 
dated  27th  November  1887,  and  purporting  to  have  been  executed  by  the 
defendant  Pran  Kumari,  he  for  the  first  time  on  2nd  May  1887  came  to 
learn  that  the  defendant  Pran  Kumari  had  set  up  an  adoption  by  stating 
that  she  had  adopted  Golab  Chand  (defendant  No.  2)  with  her  husband's 
permission  ;  and  that  she  had  by  her  said  will  given  to  Golab  Chand  all  the 
[52i]  properties  which  she  had  inherited  from  Gopi  Chand  ;  that  the  defend- 
ant  Pran  Kumari  had  no  permission  from  her  husband  to  adopt,  and  that 
she  did  not  adopt  the  defendant  Golab  Chand  according  to  law':  and  sub- 
mitted that  even  if  the  adoption  took  place  it  was  illegal  and  invalid,  inas. 
much  as  no  adoption  could  take  place  under  the  permission  of  her  husband 
after  the  death  of  her  son  and  grandson  Golab  Chand  and  Gopi  Chand. 
The  plaintiff  however  did  not  state  when  the  adoption  took  place.  There 
was  a  further  allegation  in  the  plaint  that  the  defendant  Pran'  Kumari 
was  physically  and  legally  incapable  of  making  a  will.  The  plaintiff  accord- 
ingly prayed  for  a  declaration  that  Golab  Chand  (defendant  No.  2)  was 
not  in  fact  adopted  by  Pran  Kumari  (defendant  No.  l);'that  even  if  he 
were  adopted,  the  adoption  was  invalid  ;  and  that  the  will  of  27th  Novem- 
ber 1883  was  not  duly  executed  by  Pran  Kumari,  and  that  it  was  not 
binding  on  him. 

The  defendant  Pran  Kumari  denied  the  correctness  of  the  genea- 
logical table  filed  with  the  plaint.  She  contended  that  the  plaintiff  was 
not  the  reversionary  heir  of  Gopi  Chand,  deceased,  and  that  therefore  he 
had  no  cause  of  action.  She  denied  that  the  plaintiff  first  became  aware 
of  the  adoption  of  Golab  Chand  (defendant  No.  2)  on  seeing  a  copy  of  her 
will,  and  pleaded  that  he  knew  of  it  more  than  six  years  before  the 
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1889       institution  of  the  suit,  and  that  the  suit  was  therefore  barred  by  limitation. 
DEC.  19.     She   alleged    that  on   the  15th  Bysack  1258  (27th  April  185J)  her  husband 
A  Jagat  Sett  Gobind  Chand  gave  her  a  written  authority  to  adopt  three  sons 

"in  succession  if  the  adopted  son  Gopal  Chand   or  his  son  died  without  issue, 
P  A  and  that  there  was  also  a  verbal  permission  to  adopt  ;    that  in   accordance 

with  this  authority  she  had  adopted  Golab  Chand  (defendant  No.  2) 
17  C.  518.  "according  to  the  custom  which  prevails  among  the  Oswal  caste  and  in  the 
family  of  Jagat  Sett  at  Mohimapore"  ;  that  Golab  Chand  was  "  treated  and 
respected  everywhere  "  by  the  men  of  their  caste  as  well  as  by  other  people 
as  the  adopted  son  of  Jagat  Sett  Gobind  Chand  and  as  a  member  of  the  Jagat 
Sett  family  ;  that  ever  since  his  adoption  he  had  been  discharging  his  duties 
as  a  member  of  the  family,  and  that  with  her  consent  his  name  had  been 
registered  in  respect  of  some  of  the  properties  left  by  the  late  Gopi  Chand. 
She  submitted  that  "  according  to  the  rules,  manners,  and  customs  prevail- 
ing  [522]  among  the  men  of  the  Oswal  caste  and  in  Jagat  Sett's  family, 
and  according  to  law  and  the  Shasters,"  the  defendant  Golab  Chand  was 
her  validly  adopted  son,  and  that  on  her  death  he,  Golab  Chand,  would  be 
the  preferential  heir  of  Gopi  Chand,  deceased.  She  also  alleged  that  the 
plaintiff's  maternal  grandfather.  Sett  Kissen  Chand,  himself  had  selected 
Golab  Chand  as  her  adopted  son,  and  that  when  he  left  Mohimapore  for 
Benares  he  had  given  Golab  Chand  salami  "  according  to  the  custom 
prevailing  in  the  caste  and  family."  She  submitted  that  by  both  these 
acts  Sett  Kissen  Chand  had  recognized  the  adoption  of  Golab  Chand  as 
valid  "  according  to  the  custom  among  the  Oswals  and  in  the  family  ;" 
and  that  the  plaintiff  was  therefore  estopped  from  questioning  the  validity 
of  the  adoption.  She  further  alleged  that  she  had  executed  the  will  of 
27th  November  1883  with  a  full  knowledge  and  understanding  of  its 
purport  and  contents,  and  submitted  that  it  was  i  valid  will.  There  was 
no  allegation  in  the  written  statement  as  to  the  date  of  the  adoption,  nor 
did  it  distinctly  set  up  any  custom  under  which  Pran  Kumarj  was  entitled 
to  adopt  without  the  permission  of  her  husband. 

The  issues  so  far  as  they  are  material  to  this  report  were  as  follows  :— • 
"  2.    Is  the  suit  barred  by  limitation  ?     When  did  the  plaintiff  become 
aware  of  the  adoption  sought  to  be  set  aside  ? 

"3.  Is  the  genealogical  table  given  by  the  plaintiff  with  the  plaint 
correct,  and  is  the  plaintiff  the  grandson  and  the  only  reversionary  heir 
of  Sett  Kisien  Chand  and  Harek  Chand  and  Gopi  Chand  Jagat  Sett  ?  Has 
the  plaintiff  any  cause  of  action  ? 

"  4.  Had  defendant  No.  1  authority  from  her  husband  to  adopt  three 
sons  in  succession  ?  What  is  the  effect  of  the  second  adoption  after  the 
death  of  the  first  adopted  child  and  the  heirs  of  his  body  ? 

"  5.  Did  defendant  No.  1  adopt  defendant  No.  2  according  to  the 
Shasters  and  according  to  the  custom  prevailing  with  the  Oswals  and  in 
the  family  of  the  Jagat  Setts  ?  Is  the  adoption  valid  ?  Is  defendant  No.  2 
the  only  heir  of  Gopi  Chand  and  Gobind  Chand  Sett  ? 

"  7.  Did  plaintiff's  grandfather  acknowledge  defendant  No.  2  as  the 
adopted  son  of  Gobind  Chand,  and  is  the  plaintiff  thereby  estopped  from 
denying  the  adoption  ?" 

[523]  On  the  second  issue  the  lower  Court  held  that  the  suit  was 
barred  by  limitation,  inasmuch  as  the  plaintiff  had  failed  to  prove  that 
he  had  only  become  aware  of  the  fact  of  the  adoption  within  six  years 
before  suit.  On  the  third  issue  the  Subordinate  Judge  found  that  the 
genealogical  table  filed  with  the  plaint  was  correct.  He  held  that  it  had 
not  been  proved  that  the  Jains  had  a  separate  law  of  inheritance  of  their 
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own,  and  that,  upon  the  authority  of  Lalla  Mokabeer-  Pevshad  v.  Kundun 
Koowar  (1),  Bacheli  v.  Makhan  Lai  (2),  Chotay  Loll  v.  Chnnnoo  Lall  (3), 
and  Sheo  Singh  Rai  v.  Dakho  (4),  in  the  absence  of  custom  or  usage  vary, 
ing  the  ordinary  Hindu  law  of  inheritance,  that  law  must  be  applied  to 
the  Jains.  He  was  also  of.opinion  that  inasmuch  as  it  had  been  admitted 
on  both  sides  that  Jagat  Sett  Harek  Chand,  the  ancestor  of  the  parties,  had 
come  from  Nagore  in  Jodhpur  in  the  North-Western  Provinces,  where  the 
Mitakshara  law  prevailed,  it  must  be  presumed  that  he  had  carried  with  him 
his  own  laws,  and  that  when  he  adopted  Vaishnavism  he  did  not  abandon 
them  nor  the  religious  rites  and  ceremonies  of  the  Jains.  He  further  held 
"  that  as  the  family  of  Jagat  Sett  adhered  to  their  ancient  ceremonial  rites 
and  customs  of  the  west,  and  had  those  ceremonies  performed  by  western 
Brahmins,  they  ought  to  be  governed  by  the  Mitakshara  law,  although  they 
renounced  their  Jain  religion  and  adopted  Vaishnavism."  As  regards  the 
defendant's  contention  that  even  if  the  Mitakshara  law  applied,  still  the 
plaintiff  was  not  the  reversionary  heir  of  Gopi  Chand,  he  held,  upon 
the  authority  of  the  Mitakshara,  Chap.  II,  s.  5,  cl.  3,  verse  6,  and  the 
cases  of  Gridhari  Lall  Roy  v.  The  Bengal  Government  (5),  Umaid  Bahadur 
v.  Udoi  Chand  (6),  and  Lallubhai  Bapnbhai  v.  Mankuvarbai  (7),  that  the 
plaintiff  was  a  Bhundhu  of  Gopi  Chand,  and  therefore  a  reversionary 
heir,  there  being  neither  agnates  nor  gentiles.  Accordingly,  the  Subordinate 
Judge  held  that  the  plaintiff  was  the  reversionary  heir  of  Gopi  Chand, 
and  therefore  entitled  to  bring  the  suit. 

[524]  On  the  4th  and  5th  issues  the  Subordinate  Judge  came  to  the 
conclusion  that  the  written  authority  set  up  was  a  forgery,  but  that 
under  a  custom  prevalent  among  the  Oswals,  whether  Jains  or  Vaishnabs, 
a.  widow  could  adopt  without  the  permission  of  her  husband,  and  that  the 
adoption  was  not  invalid  on  this  or  any  other  ground. 

On  the  7th  issue  the  Subordinate  Judge  found  that  Sett  Kissen  Chand 
had  assented  to  the  adoption  of  defendant  No.  2. 

The  material  portions  of  the  judgment  of  the  lower  Court  regarding 
the  4th  and  5th  issues  were  as  follows  : — 

"  The  defendants  in  the  next  place  contend  that  defendant  No.  2 
was  adopted  by  defendant  No.  1,  both  according  to  the  custom  prevailing 
with  the  Oswals  and  in  the  family  of  the  Jagat  Setts  and  according  to 
the  Shasters.  Thereupon  the  following  issue  was  raised  : — Did  defendant 
No.  1  adopt  defendant  No.  2  according  to  the  Shasters  and  according  to 
the  custom  prevailing  with  the  Oswals  and  in  the  family  of  the  Jagat 
Setts  ? 

"  I  find  it  proved  by  witnesses  examined  on  both  sides  that  defend- 
ant No.  1  adopted  defendant  No.  2,  both  according  to  the  Hindu  Shasters 
and  according  to  the  custom  of  the  Oswals.  I  find  no  good  reasons  for 
disbelieving  the  witnesses  in  this  suit.  I  have  no  doubt,  therefore,  that 
the  defendant  No.  2  was  adopted  by  defendant  No.  1,  both  according  to 
the  Hindu  Shasters  and  according  to  the  custom  prevailing  among  the 
Oswals.  Then  the  plaintiff  contends  that  the  adoption  is  invalid  on  two 
grounds,  viz.,  (1)  because  there  was  no  permission  to  adopt  given  by 
Jagat  Sett  Gobind  Chand,  and  (2)  because  even  if  there  were  such  per- 
mission, still  it  is  invalid,  as  the  first  adopted  child  died  leaving  a  son  and 
widow.  The  defendants,  on  the  other  hand,  contend  that  there  was  a 


(1)  8  W.R.  116.  (2)   3  A.  55.  (3)  4  C.  744. 

(5)  12  M  I.A.  448  =  1  B.L  R.  P.C.  44.         (6)  6  C,  119. 


(4)  1  A.  688  =  5  I.A.87, 
(7)  2,  B.  388. 
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permission  given  by  Jagat  Sett  Gobind  Chand  to  adopt  three  sons  in 
succession,  that  no  permission  was  necessary  according  to  Shasters  and 
according  to  the  custom  of  the  Oswals,  and  that  the  adoption  is  valid 
both  according  to  law  and  according  to  the  custom  of  the  Oswals.  There- 
fore, the  principal  question  for  determination  is — Is  the  adoption  valid  ? 
In  order  to  decide  this  question,  it  is  necessary  in  the  first  place  to  see 
whether  or  no  a  permission  by  the  husband  is  [525]  necessary  for  the 
adoption  of  a  child  by  a  widow  according  to  the  custom  of  the  Oswals  and 
according  to  Hindu  Shasters  prevailing  in  countries  governed  by  the 
Mitakshara  Law  of  Inheritance.  That  the  permission  is  not  necessary, 
according  to  the  custom  of  the  Oswals  has  been  proved  by  defendant's 
witnesses  Nos.  1,  2,  6,  9,  10,  12,  13,  16,  18,  19  and  20,  and  by  witnesses  exa- 
mined under  commission — Bodh  Singh,  Amrita  Kumari  Bibi,  Mina  Kumari 
Bibi  in  this  district,  and  several  others  in  Jeypur  and  Jodhpur.  The  fact 
is  also  proved  by  plaintiff's  own  witnesses,  Nos.  10,  15  and  17.  They  prove 
the  existence  of  the  custom,  and  several  cases  of  adoption  by  widows  with- 
out their  husbands'  permission.  Although,  as  to  the  existence  of  custom, 
they  speak  from  heresay,  still  in  such  matters  heresay  evidence  is  admis- 
sible. Then  as  to  the  cases,  although  many  witnesses  state  that  they  heard 
the  fact  of  the  want  of  permission  from  the  near  relatives  of  the  adoptive 
mother,  still  some  of  them  state  that  from  their  retat'on  to  the  family  in 
which  the  adoption  was  made  they  would  have  known  the  fact  of  the 
permission  if  there  was  any.  It  is  very  difficult  to  prove  a  negative 
fact.  The  plaintiff  did  not  prove  that  there  was  permission  in  those  cases. 
Again,  by  an  adoptive  mother  it  has  been  proved  that  she  adopted  a  child 
after  her  husband's  death  without  his  permission.  She  of  course  knew 
whether  or  no  her  husband  had  authorized  her  to  adopt.  Another  witness, 
who  is  an  adopted  child,  states  that  he  was  adopted  by  a  widow,  and  that 
he  did  not  know  that  his  adoptive  mother  had  any  permission  from 
his  father  to  adopt  a  child.  He  was  very  likely  to  know  whether 
or  no  his  adoptive  mother  had  permission  to  adopt  a  child.  I  have 
therefore  no  doubt  that  in  these  two  cases  there  was  no  permission 
given  by  the  husband.  Then  in  the  other  cases  also  I  am  of  opinion 
that  there  was  no  permission.  If  there  was  any,  they  would  most  likely 
have  known  it,  and  the  plaintiff  would  have  proved  its  existence 
by  citing  the  adoptive  mother  or  child  as  witnesses.  The  instances 
of  adoption  by  a  widow  without  her  husband's  permission  are,  therefore, 
many.  Is  it  all  probable  that  in  all  these  cases  the  natural  father  or 
mother  gave  their  sons  in  adoption  if  such  a  custom  did  not  exist  ?  Did 
they  throw  away  their  children  without  any  hope  of  securing  them  any 
happiness  ?  Again,  is  at  all  probable  that  the  heirs  of  the  husband  did 
not  contest  the  validity  [526]  of  the  adoption,  if  there  was  no  such 
custom  ?  These  cases  therefore  are  very  strong  proof  of  the  existence  of 
the  custom.  Then  we  have  the  cases  of  Govindnath  Roy  v.  Gulal 
Chand  (1)  and  Sheo  Singh  Rat  v.  Dakho  (2).  Although  the  second  case 
applies  to  Saraogis,  still  it  has  been  proved  in  this  case  that  the  Saraogis 
are  merely  a  sect  of  the  Jains,  that  they  differ  from  other  Jains,  the 
Sitambari  Jains,  only  in  the  form  of  worship,  and  that  in  civil  rights 
they  are  equal. 

"  Next  I  find  it  proved  by  two  Jain  pandits  that  according  to  their 
Shasters  a  widow  is  entitled  to  adopt  without  her  husband's  permission  . 
J  see  no  good  grounds  for  disbelieving  them  on  this  point.  *  I  have 
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no  doubt,  therefore,  that  by  Jain  law  and  custom  a  Jain  widow  is  entitled 
to  take  a  son  in  adoption  without  the  permission  of  her  hushand. 

"  The  pleader  for  the  plaintiff  contends  that  the  family  of  Jagat  Sett 
lost  this  right  by  their  conversion  to  Hinduism,  by  their  becoming  Vaish- 
nabs.  I  cannot  agree  with  plaintiffs  pleader  in  this  opinion  on  several 
grounds.  In  the  first  place,  I  find  it  proved  by  witnesses  examined  on 
both  sides  that  the  custom  is  not  religious  but  tribal.  They  state  that 
the  custom  exists  with  the  Oswals  and  not  with  the  Jains  alone.  Then  I 
find  it  proved  by  defendant's  witnesses  that  the  Oswal  widows  of  Jeypur 
and  Jodphur,  whether  Jains  or  Vaishnabs,  adopt  children  without  the 
permission  of  their  husbands.  *  *  I  do,  therefore,  find  that  the  custom 
is  not  confined  to  the  followers  of  the  Jain  religion,  and  that  it  is  peculiar 
to  the  Oswals.  As  the  family  of  Jagat  Setts  are  Oswals,  I  am  of  opinion 
that  they  did  not  lose  their  customary  tribal  rights  by  their  change  of 
religion.*  * 

"  Besides,  in  the  present  case,  it  has  been  shown  before  that  the 
family  did  not  comp'etely  change  their  religion.  Although  they  worship, 
ped  Hindu  gods,  still  they  worshipped  Jain  gods  also.  Hinduism  does  not 
allow  the  worship  of  such  gods.  The  worship  of  those  gods  is 
incompatible  with  the  Hindu  religion.  On  the  other  hand,  I  find  that  the 
Jains  allow  greater  freedom  of  worship.  It  has  been  proved  in  this  case 
that  the  Jains  of  Azimgunge  [527]  worship  many  Hindu  gods  and 
goddesses,  and  still  they  are  reckoned  as  Jains.  Therefore,  strictly  speaking, 
the  family  of  Jagat  Sett  cannot  be  said  to  be  Hindus  :  they  are  rather  Jains. 
In  that  case  there  can  be  no  doubt  that  Jagat  Settani  Pran  Kumari  Bibi  was 
entitled  to  adopt  a  son  without  the  permission  of  her  husuand.  If  the 
family  was  not  strictly  Hindu  or  Jain,  then  they  would  be  governed  by  the 
principles  of  equity  and  good  conscience  (Raj  Bahadur  v.  Bishen  Dayal)  (1). 
In  equity  and  good  conscience  they  cannot  lose  their  tribal  customary 
rights  of  adoption,  which  appears  to  have  no  connection  with  their  old 
religion.  Again,  they  would  be  entitled  to  select  their  own  laws  of  inherit- 
ance, &c. — Raj  Bahadur  v.  Bishen  Dayal  (1)  and  Abraham  v.  Abraham  (2). 

"In  the  present  case  we  find  that  Jagat  Sett  Gobind  Chand  adopted 
Gopal  Chand  according  to  the  Oswal  custom  of  adoption  merely  by  taking 
the  child  and  distributing  cocoanuts.  He  did  not  go  through  the  cere- 
monies prescribed  by  the  Hindu  religion  of  adoption.  This  fact  is  an 
express  declaration  on  his  part  that  he  intended  to  adhere  to  the  customary 
law  of  adoption  as  prevalent  amongst  the  Jains,  more  properly  amongst 
the  Oswals,  and  not  to  adopt  the  Hindu  law  of  adoption.  I  am  therefore 
of  opinion  that  Jagat  Settani  Pran  Kumari  Bibi  was  entitled  to  take 
defendant  No.  2  in  adoption  without  the  permission  of  her  husband, 
according  to  the  custom  of  the  Jains,  or  more  properly  of  the  Oswals. 

"Then  I  am  of  opinion  that,  according  to  the  Hindu  law  prevalent 
in  Jeypur  and  Jodhpur,  it  appears  that  a  Hindu  widow  is  authorized  to 
take  a  child  in  adoption  without  the  consent  of  her  husband.  There  we 
find  that  Hindus  take  a  child  in  adoption  without  the  permission  of  their 
husbands.  Very  probably  the  fact  is  owing  to  the  great  weight  being 
attached  to  the  opinion  of  Vira  Mitrodaya  in  those  districts.  That  Vira 
Mitrodaya  is  a  book  of  great  weight  in  the  Benares  school  which  is  govern- 
ed by  the  Mitakshara  appears  from  the  rulings  in  the  cases  of  Rajundur 
Kiswar  Singh  Bahadur  v.  Sheopursun  Misser  (3)  and  Ranjit  Singh  v. 
Jagannath  Prosad  Gupta  (4).  *  *  On  the  whole  I  am  of  opinion 
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that  the  adoption  of  defendant  No.  2  by  defendant  No.  1  is  valid, 
[528]  notwithstanding  that  Jagat  Sett  Gobind  Chand  did  not  authorize 
defendant  No.  1  to  adopt  a  child  after  the  death  of  the  first  adopted 
child.  * 

"  Then  it  is  said  that  the  adoption  is  invalid,  as  of  the  four  sons  left 
by  the  natural  father  of  defendant  No.  2,  one  had  been  given  in  adoption, 
and  the  other  two  died  before  the  defendant  was  adopted.  I  am  of 
opinion  that  the  contention  is  not  valid.  *  Lastly,  I  find  that 

the  Oswal  community  of  this  place  recognized  the  adoption  as  valid.  *  * 
On  the  whole,  therefore,  I  find  that  the  adoption  of  defendant 
No.  2  by  defendant  No.  1  is  valid,  and  that  it  ought  not  to  be  set  aside  on 
the  grounds  stated  above. 

"  The  principal  contention  of.  the  plaintiff  is  that  the  adoption  is 
invalid,  inasmuch  as  Gopal  Chand  left  a  son  Gopi  Chand,  and  the  rulings 
in  the  cases  of  Padmakiimari  Debt  Chowdhrani  v.  Court  of  Wards  (1)  and 
Thayammal  v.  Venkatarama  (2),  are  cited  in  support  of  this  centention. 
The  wording  of  the  decision  in  both  the  cases  appears  to  favour  plaintiff's 
contention.  But  the  facts  of  the  present  case  are  clearly  distinguishable 
from  those  of  the  cases  cited.  There  the  adoptions  were  made  when  the 
estate  was  vested  in  the  heir  of  the  last  proprietor  ;  but  in  the  pre- 
sent case  it  was  made  at  a  time  when  the  heir  of  the  last  pr6prietor 
was  dead,  and  the  estate  had  again  vested  in  the  widow  of  the  originil 
proprietor.  The  present  case  resembles  the  hypothetical  case  assumed  in 
Bhoobun  Moyee  Debia  v.  Raw  Kishore  Achavjee  (3)  and  the  case  of  Paw 
Soondnr  Smgh  v.  Surbanee  Dossee  (4).  I  am  therefore  of 

opinion  that  the  adoption  in  the  present  case  is  valid  according  to  the  prin- 
ciples laid  down  in  the  cases  cited  above. 

"  I  am  of  opinion  that  it  should  be  upheld,  and  not  set  aside." 

Accordingly  the  Subordinate  Judge  dismissed  the  plaintiff's  suit. 

The  plaintiff  appealed  to  the  High  Court. 

Mr.  Woodroffe,  Baboo  Sharoda  Churn  Mitter,  Baboo  Omer  Nath  Base, 
and  Baboo  Attd  Chunder  Ghose,  for  the  appellant. 

Mr.  Evans,  Baboo  Svinath  Das,  Baboo  Golap  Chunder  Sircar,  and 
Baboo  Nobodetp  Chunder  Roy,  for  the  respondents. 

[529]  The  judgment  of  the  High  Court  (MITTER  and  BEVERLEY, 
JJ.)  after  stating  the  facts  proceeded  as  follows  : — 

JUDGMENT. 

The  respondents  filed  cross-objections  as  regards  the  findings  on  the 
third  and  fourth  issues,  but  Mr.  Evans  candidly  admitted  before  us  that 
he  could  not  contest  the  accuracy  of  the  lower  Court's  conclusion  as  to 
the  written  authority  set  up.  Mr.  Woodroffe,  on  behalf  of  the  appellant, 
contended  that  the  allegation  made  in  the  written  statement  to  the  effect 
that  the  adoption  was  made  in  pursuance  of  an  authority  derived  from 
Gobind  Chand  not  having  been  made  out,  the  defendants  should 
not  have  been  allowed  to  set  up  a  new  case  which  is  not  to  be 
found  in  their  written  statement,  namely,  that  by  a  special  custom 
of  the  tribe  and  family,  the  widow  was  entitled  to  adopt  without  per- 
mission. We  are  of  opinion  that  the  wiitten  statement's  sufficiently 


(I)  8  C.  302=8  I. A.  229. 

(3)   10  M.I-A.  279  =  3  W.R.  P.C.  15. 


(2)  10  M.  205. 
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broad  in  its  terms  to  incluJs  the  plea  referred  to.  The  existence  of  the  cus- 
tom in  question  is  not  inconsistent  with  an  express  permission  or  autho- 
rity to  adopt  in  particular  cases  ;  and  we  think  that  the  fifth  issue  in  general 
terms  raised  the  question  as  to  the  validity  of  the  adoption  according  to 
the  custom  prevalent  among  the  Oswal  caste  and  in  the  family  of  Jagat 
Sett.  Several  objections  were  taken  in  the  lower  Court,  and  although 
no  specific  issues  were  framed  in  respect  of  them,  they  appear  to  have 
been  fully  tried  and  discussed,  and  we  are  unable  to  say  that  the  appellant 
has  in  any  way  been  prejudiced.  The  questions,  therefore,  that  have  been 
laid  before  us  for  our  consideration  in  this  appeal  are  the  following  : — 

1.  Is  the  plaintiff  a  reversionary    heir   and    entitled    to    bring   the 

present  action  ? 

2.  Is   the   suit   brought    within   time   as    provided    by  art.  118  of 

the  Limitation  Act  ? 

3.  Is  it  proved  that  by  any  special  custom,    prevalent   among   the 

tribe  and  family  to  which  the  parties  belong,  a  widow  can 
adopt  a  son  without  having  obtained  permission  to  do  so 
from  her  late  husband  ? 

4.  Supposing  that  the  adoption  was  good  and    valid   according   to 

Jain  usage,  how  is  the    matter  affected    by    the  fact  that  this 
particular  family  has  embraced  Vaishnavism  ? 
[530]  5.  Is  the  adoption    in    this   case    invalid    by   reason    of   the 
adopted  son  being  the  only  surviving  son  of  his  natural  parents  ? 
6.  Is  the  adoption  invalid  by  reason  of  the  estate    having    vested  in 
Gopal  Chand,  and  after  him  in  his  son  Gopi  Chand  ? 

1.  On  the  first  point  it  has  been  contended  before  us  that   the  plaintiff 
has  no  status  as  a  reversionary  heir,  inasmuch  as  the   sapinda    relationship 
does  not  exist  between  him    and   the    late  owner  Gopi  Chand.     The  argu- 
ment  that    has   been  addressed  to  us  is  opposed  to  the  decision  of  the  Full 
Bench  in  the  case  of  Uma  Sunker  Moitra  v.  Kali  Komal    Mozumdar   (1)  as 
well  as  to  that  of  the    Privy    Council   in    the    ease    of    Padmakumari   Debi 
Chowdhurani   v.    Court    of   Wards   (2).     Upon  the  authority  of  these  cases, 
therefore,  we  think  the  lower  Court  was  right  in  overruling   this   objection 
to  the  suit. 

2.  As  regards  the  question  of  limitation,  the    first    point    we    have   to 
decide  is,  when  did  the    alleged    adoption    take  place  ?     If,  as  the  plaintiff 
contends,  the  adoption  did  not  take  place  till  Magh    1938   Sumbut    or    the 
beginning  of  1882  A.D.,  the  question  of  limitation  will  not  arise,  as  in  that 
case  the  adoption  itself  took  place  within  six  years    before  suit.     If,  on  the 
other    hand,    it    took    place  in    Bysakh  1936  (April  1879),  then  we  have  to 
consider  whether  the  plaintiff  knew  of  it  more  than  six    years   before   suit, 
or   whether    Sett    Kissen    Chand    knew    of   it,   and   whether   plaintiff  is 
bound  by  his  knowledge.     Now  it   has    been    pressed   upon    us   in   argu- 
ment   (and    we    think   there   is   a    good    deal   of   evidence  in  support  of 
the  theory),  that   there    were    in    fact   two  adoptions — that    in    1879    the 
boy  Golab  Chand  was  adopted    in   accordance   with    the    practice   of  the 
Oswal    community,    and    that    some    2i   years   later    there  was  a  second 
ceremony  of  adoption  when  the  deed  of  gift  (Ex.  1)  was  executed  and    the 
Hindu  religious  rites  were  observed.     Several  of  the    plaintiff's    witnesses, 
who  speak  to  this    later    adoption,  admit    that    there    was   a  transaction 
of     some     nature    or    other    having     reference    to    an    adoption     some 

(1)  6  C.  256= 7  C.L.R.  145  affirmed  on  appeal  by  P.C.  =  10  C.  232=  13  C  L  R    370 
sslOI.A.  138. 
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1889  three  years  earlier.  Prem  [531]  Chand  Pipara  (p.  30)  says  that  he 
Dec.  19.  and  all  the  Oswals  attended  on  that  occasion,  that  they  gave  salami, 
APPEL  anc^  ^at  cocoanuts  were  distributed.  Mukund  Lall  Pundit  (p.  37) 
LATE"  sPea^s  of  a  feast  that  took  place  some  two  years  before  the  Jag  ceremony. 
CIVIL  Sourid  Muli  Lorha  (p.  39)  says  he  sent  his  son  to  the  adoption  •  about  the 
year  1936  (Sumbut).  Sookul  Chund  Doogar  (p.  43)  speaks  to  the  same 
17  C.  518.  effect.  Harek  Chand  Goleecha  (p.  48)  speaks  of  Golab  Chand  being  driven 
out  for  two  or  three  years,  and  then  taken  in  again.  So  also  Hulas  Chand 
Singhi  (pp.  53,  56)  :  and  compare  the  evidence  in  cross-examination  of  Rai 
Boodhoo  Singh  Dodhuria  at  pp.  160-61.  From  this  evidence  we  think  it 
clear  that  even  on  the  plaintiffs  own  showing  the  boy  Golab  Chand  was 
adopted  in  accordance  with  the  practice  of  the  Oswal  community  so  far  back 
as  1879.  This  evidence  is  corroborated  by  the  petition  (Ex.  F.  1)  at 
p.  178.  Gopi  Chand,  it  seems,  died  on  27th  Aghran  1285,  corresponding 
with  the  12th  December  1878,  and  on  the  28th  F'algoon  following,  corres- 
ponding with  the  llth  March  1879,  the  defendant  No.  1  intimated  to 
the  authorities  her  intention  of  taking  a  second  son  in  adoption.  It  has 
been  contended  before  us,  that  the  transaction  which  took  place  in  1879  was 
merely  a  consultation  as  to  the  person  w,ho  should  be  taken  in  adoption. 
In  the  lower  Court  the  difficulty  appears  to  have  been  attempted  to  be 
met  by  the  supposition  that  after  his  adoption  in  1879  Golab  Chand  was 
turned  out  and  retaken  in  adoption  in  1882.  We  think  that  upon  the  evid- 
ence we  must  hold  that  there  was  an  adoption  according  to  the  Oswal 
practice  in  1879  ;  and  that  this  was  followed  nearly  three  years  later  by 
another  ceremony  performed  in  accordance  with  Hindu  rites.  Was  the 
plaintiff  then  aware  of  this  adoption  more  than  six  years  before  suit  ? 
He  has  sworn  that  he  was  not  aware  of  it  till  a  few  days  before  instituting 
this  suit.  He  deposes  that  he  was  living  in  Calcutta  and  elsewhere,  and 
only  on  one  occasion  visited  Mohimapur,  where  Pran  Kumari  resides.  He 
has  adduced  some  evidence  in  support  of  this  statement.  The  defendants 
on  the  other  hand  have  adduced  evidence  to  show  that  the  plaintiff  was 
constantly  at  Mohimapur.  We  are  not  prepared  to  accept  that  evidence. 
The  statements  of  Surbessur  Mazumdar  (p.  98)  contradict  those  of  the 
other  witnesses.  But  although  we  are  unable  to  agree  with  the  lower 
Court  in  the  view  it  takes  of  the  [532]  defendants'  evidence  on  this  point, 
we  cannot  accept  the  plaintiffs  statement  that  he  only  became  aware  of  the 
adoption  on  2nd  May  1887.  The  family  of  Jagat  Sett  is  an  important  one 
among  the  Oswals  of  Moorshedabad,  and  the  plaintiff  is  related  to  the 
family  through  his  mother.  He  admittedly  came  from  time  to  time 
between  1883  and  1887  to  Azimgunge,  which  is  only  four  miles  from 
Mohimapur  ;  and  on  one  -occasion  (November  1881)  he  says  he  saw  the 
defendant  No.  2  in  the  Jagat  Sett's  house  at  Mohimapur.  We  think  it 
is  impossible  to  believe  that  at  a  time  when  the  boy  was  being  recognized 
by  the  entire  Oswal  community  of  that  neighbourhood  as  Pran  Kumari's 
adopted  son,  the  plaintiff  was  the  only  person  who  was  not  aware  of  the 
fact.  It  seems  to  us,  therefore,  that  he  has  failed  to  show  that  he  only 
became  aware  of  the  adoption  on  2nd  May  1887,  or  within  six  years 
before  suit.  The  suit  is  therefore  barred  by  limitation. 

In  connection  with  this  matter  it  has  been  contended  that  even  if 
the  plaintiff  himself  did  not  know  of  the  adoption,  the  evidence  shows 
that  his  maternal  grandfather,  Sett  Kissen  Chand,  knew  of  it ;  and  that  by 
the  definition  of  the  word  "plaintiff"  in  the  Limitation  Act.  Kissen  Chand's 
knowledge  would  have  the  effect  of  barring  the  suit.  We  are  unable  to 
agree  with  the  lower  Court's  conclusions  on  this  point  There  is  no 
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satisfactory  evidence  of  Kissen  Chand's  knowledge  of  the  adoption  of 
defendant  No.  2.  It  is  curious  to  notice  the  manner  in  which  this  story 
grew,  as  the  witnesses  who  deposed  to  it  were  successively  examined. 
The  first  witness  who  deposed  to  this  matter,  Dinobund'.io  Sen  (p.  86), 
stated  that  at  the  time  Sett  Kissen  Chand  was  consulted,  it  was  not 
settled  who  was  to  be  adopted.  The  next  witness  (p.  88)  makes  Kissen 
Chand  refer  to  the  deed  of  permission.  Har  Proshad  Dabar  (p.  95)  states 
that  the  deed  was  got  out  and  shown  to  Kissen  Chand ;  while  the  next 
witness,  Surbessur  Mazumdar  (p.  97),  goes  still  further  and  deposes  that 
Kissen  Chand  approved  of  the  defendant  No.  2  and  paid  him  a  salami. 
Most  of  these  witnesses  have  been  discredited  in  the  matter  of  the  written 
authority,  and  we  think  they  cannot  be  believed  on  this  point  either. 

3.  The  next  question  is  whether  by  any  custom  or  usage,  prevalent 
among  the  Oswal  Jains,  a  widow  can  adopt  a  son  to  her  husband 
without  an  authority  express  or  implied  from  him  to  do  [533]  so.  On 
this  question  we  are  of  opinion  that  due  weight  must  be  given  to  the 
decisions  of  the  Courts  in  analogous  cases ;  and  we  therefore  proceed  first 
to  examine  these  cases. 

In  the  case  of  Gobind  Nath  Roy  v.  Gulal  Chand  (1)  (which  was  a 
suit  between  Jains  of  this  very  district  of  Moorshedabad),  the  facts  were 
these: — One  Uttam  Chand  by  a  will  authorized  his  widow  to  adopt  a 
son  who  was  to  be  selected  by  his  executor,  Moti  Chand.  Moti 
Chand  died  without  making  a  selection,  and  the  widow  subsequently 
adopted  Gulal  Chand.  The  suit  was  instituted  by  Gulal  Chand  to 
recover  possession  of  the  estate  as  the  adopted  son  ;  and  it  was  held 
by  the  late  Sudder  Court  that  the  adoption  of  Gulal  Chand  was  a 
good  and  valid  adoption,  although  it  had  not  taken  place  in  accordance 
with  the  authority  given  by  the  husband.  In  that  case  several  pundits 
appear  to  have  been  consulted,  and  although  there  was  a  difference  of 
opinion  as  to  whether  the  widow  could  depose  a  son  after  being  once 
adopted,  they  seem  to  have  been  unanimous  in  the  opinion  that  according 
to  the  Jain  Shasters  "  a  sonless  widow  may  adopt  a  son,  just  as  may  her 
husband,  for  the  performance  of  rites.  The  sanction  of  her  husband  or 
the  direction  of  the  yatis  or  priests  is  not  essential."  It  is  not  stated  in 
the  report  to  what  caste  Uttam  Chand  Nahar  belonged,  but  it  appears 
from  the  evidence  of  plaintiff's  witness  Hulas  Chand  Singhi  at  page  59  of 
the  paper  book  that  Gulal  Chand  was  an  Oswal.  This  case  then  is  in  our 
opinion  an  important  piece  of  evidence,  being  as  it  is  a  judicial  decision  so 
far  back  as  1833,  that  among  the  Oswal  Jains  of  Moorshedabad  a  widow 
can  validly  adopt  a  son  without  the  permission  of  her  husband. 

The  case  of  Bhagvandas  Tejmal  v.  Rajmal  (2)  was  one  between  Jains 
of  Marwari  origin  residing  in  the  district  of  Ahmednagar.  In  that  case 
the  widow  had  died  without  making  an  adoption  ;  and  the  question  before 
the  Court  was  whether  under  Jain  law  or  custom  a  son  could  be  adopted 
to  the  deceased  widow  and  her  husband  by  other  members  of  the  caste. 
The  Court  held  that  the  alleged  custom  was  not  proved  ;  but  it  seems  to 
be  assumed  throughout  the  judgment  that,  if  the  adoption  had  been  made 
by  the  widow  before  her  death,  it  would  have  been  valid.  This  assump- 
tion is  based,  however,  not  upon  any  custom  peculiar  to  the  Jains,  but 
[534]  upon  the  general  principles  of  Hindu  law  according  to  the  Maratha 
school.  At  page  257,  Westropp,  C.  J.,  says: — The  Maratha  school  of 
Hindu  law  permits  the  widow  to  adopt  a  son  on  behalf  of  her  husband 
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without  any  express  authority  from  him  to  that  effect,  provided  he  has 
neither  said  nor  done  anything  which  can  be  regarded  as  a  prohibition  to 
her  or  a  refusal  by  himself  when  in  articnlo  mortis  to  adopt.  It  has  even 
been  held  here  that  the  consent  of  the  kinsmen  of  the  husband  is  not 
essential  to  adoption  by  a  widow,  if  the  act  be  done  in  the  bona  fide  per- 
formance of  a  religious  duty,  and  neither  capriciously  nor  from  a  corrupt 
motive." 

In  Sheo  Singh  Rai  v.  Dakho  (1)  it  was  held  that  among  the  Saraogi 
(or  Jain)  Agarwalas  of  the  Meerut  district,  according  to  the  custom  of  the 
sect,  a  sonless  widow  could  adopt  a  son  without  any  permission  from  her 
husband  or  the  consent  of  his  heirs,  and  this  decision  was  affirmed  by  the 
Privy  Council.  It  is  contended  by  Mr.  Woodroffe  that  this  decision  is  not 
in  roint,  inasmuch  as  the  parties  were  Saraogi  Agarwalas  and  not  as  in  this 
case  Jain  Oswals.  But  the  term  Saraogi  appears  to  be  synonymous  \vith 
Jain  (Sheo  Singh  Rai  v.  Dakho  (1)  page  395,  and  Bhagvandas  Tejmal  v. 
Ragmal  (2)  page  251),  and  the  decision  in  this  case,  as  in  that  in  Govind 
Nath  Roy  v.  Gulal  Chand  (3)  appears  to  be  based  on  a  custom  prevalent 
among  the  Jains  and  not  as  being  peculiar  to  any  tribe  or  caste.  This 
appears  clear  from  the  analysis,  which  is  given  in  the  judgment  of  the 
High  Court,  of  the  evidence  upon  which  they  found  the  custom  proved. 
The  parties  in  the  present  case  admittedly  came  from  the  North-Western 
Provinces,  and  we  think,  therefore,  that  this  case,  like  Govini  Nath  Roy 
v.  Gulal  Chand  (3),  constitutes  strong  evidence  in  favour  of  the  custom 
pleaded  by  the  respondents. 

Turning  to  the  oral  evidence  taken  in  this  case,  we  are  unable  to 
say  that  the  lower  Court  was  wrong  in  holding  that  it  sufficiently 
establishes  the  custom  alleged.  A  large  number  of  witnesses  [535] 
(including  several  called  by  the  plaintiff  himself)  have  deposed  that  among 
the  Jain  Oswals  the  husband's  permission  is  not  a  necessary  con- 
dition to  the  validity  of  an  adoption  by  the  widow.  It  is  no  answer 
to  this  evidence  to  say  that  in  some  cases,  as  the  witnesses  admit,  the 
husband  does  authorize  or  enjoin  the  widow  to  adopt.  The  question  is 
not  whether  the  widow  may  adopt  with  the  husband's  permission — that 
is  the  ordinary  Hindu  law  in  this  part  of  India  ;  and  the  special  deviation 
from  that  law,  which  has  to  be  proved  in  this  case,  is  that  even  when  no 
permission  has  been  granted  the  widow  as  the  representative  of  her 
husband  is  entitled  to  adopt.  A  large  number  of  instances  have  been 
cited  by  the  witnesses  in  which  this  power  is  said  to  have  been  exercised 
by  the  widow.  Some  of  these  instances  no  doubt  may  be  open  to  criticism  ; 
and  as  regards  others  the  evidence  is  possibly  not  the  strongest  that  might 
have  been  adduced.  But  some  of  the  instances  cited  do  certainly  go  to 
bear  out  the  statements  of  the  witnesses  as  to  the  alleged  custom,  and  the 
plaintiff  has  not  attempted  to  show  that  in  any  of  the  instances  given 
there  was  an  authority  granted  by  the  husband. 

We  think,  then,  that  the  oral  evidence  taken  in  this  case,  coupled 
with  the  judicial  decisions  in  Govind  Nath  Roy  v.  Gulal  Chand  (3)  and  Sheo 
Singh  Rai  v.  Dakho  (1)  establishes  the  existence  of  a  custom  among  the 
Jain  Oswaly,  under  which  a  widow  may  adopt  a  son  to  her  husband 
even  in  cases  where  he  has  not  conferred  upon  her  an  express  authority 
to  adopt. 
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4.  Then  it  is  contended  that,  even  supposing  it  proved  that  according  »889 
to  Jain  usage  a  widow  can  adopt  a  son  to  her  husband  without  any  authority  c'      ' 
derived  from  him,  the  family  in  this  case  had    adopted  Vaishnavism,    and  APPEL- 
would  not,  therefore,  be  governed  by  Jain  usage.  LATE 

We  think  it  is  satisfactorily  proved  upon  the  evidence  that  the  family  ClViL. 
of  Jagat  Sett  Gobind  Chand  originally  belonged  to  the  Jain  sect  of 
Hindus,  and  that  they  embraced  Vaishnavism  in  the  time  of  Harek  17  C.  518. 
Chand  about  the  beginning  of  the  present  century.  But  we  are  clearly  of 
opinion  that  the  adoption  of  the  tenets  [536]  of  another  sect  of  Hinduism 
would  not  affect  the  laws  and  customs  by  which  the  personal  rights 
and  status  of  the  members  of  the  family  were  governed.  The  custom  in 
question  is  not  shown  to  have  been  in  its  origin  in  any  way  connected 
with  the  peculiar  tenets  of  the  Jain  religion  ;  and  in  our  opinion  it  would 
not  be  affected  by  the  particular  creed  or  religion  which  a  family  or  an 
individual  governed  by  it  may  profess' to  follow.  Moreover,  in  the  present 
case  the  oral  evidence  clearly  shows  that  the  custom  in  question  prevails 
among  members  of  the  Oswal  caste,  whether  they  are  Jains  or  Vaisnabs. 
We  are  of  opinion,  therefore,  that  the  fact  that  the  family  have  turned 
Vaisnabs  in  recent  times  will  not  affect  the  question  whether  they  would 
still  he  governed  by  the  customary  law,  which,  in  our  opinion,  is  well 
established  on  the  evidence. 

5.  The  next  question  we  have  to  determine  is    whether  the   adoption 
is  invalid  by  reason  of  defendant  No.  2  being  at   the  time  the   only    son  of 
his  natural  father.     It  appears  from  the  deposition  of  Amriia  Kumari  Bibi, 
mother  of  defendant  No.    2,  that    although    both    her   living    sons   (Manik 
Chand  Kuthari  and    defendant    No.  2)  have    been    given  in    adoption,  the 
widow  of  one  of  her    deceased    sons  has   adopted  a   son.     The   reason    for 
the  rule  forbidding  the  adoption  of  an    only  son  does    not    therefore   exist 
in  this  case;  and  even  if  we   thought   that  rule    imperative,    it    would    not 
apply  in  the  present  case.     We  are  of   opinion    that    the    adoption    is    not 
invalid  on  this  ground. 

6.  The  next  objection  urged  is  that  the   adoption  is    invalid  because 
Jagat  Sett  Gobind  Chand  left  a  son  Gopal  Chanel,  who  again  left  a  son  Gopi 
Chand,  in  whom  the  estate  vested  on  his  father's    death.    In  support  of  this 
objection  Mr.  Woodroffe  relies  on  the  decision    of  the    Privy  Council  in  the 
case  of  Padiuakumavi  Debi  Chowdhrani  v.  Court  of  Wards  (1).     In  that   case 
one  Gour  Kishore  executed  a  deed  of   permission  to  adopt  in    favour  of  his 
wife  Chandrabali.   Gour  Kishore  died  leaving,  besides  his  widow,  a  natural 
son,  Bhowani  Kishore,  who  succeeded  to  his  property,  and  on    Bhowani's 
death  the  estate  vested  in  his   widow    Bhoobun  Moyi.    Chandrabali   then 
adopted  a  son  to  her  husband  Gour  Kishore ;  but  the    Privy  Council    held 
that  the  adoption  was  invalid  on  the  ground  that  "  upon  the  vesting  of  the 
estate  in  the    widow  of  Bhowani,  the    power  of  adoption  was  at  an  [537] 
end  and  incapable  of  execution."  We  think,  however,  that  that  decision  will 
not  apply  to  the  facts  of  the  present  case.     In  the  case  referred    to   the  au- 
thority to  adopt  was  sought  to  be  exercised  at  a  time  when  the   estate    had 
vested  in  Bhowani's  widow  ;  and  the  Privy  Council  held   that  it   could  not 
then  be  exercised  so  as  to  divest  the  widow  of  the  estate  which  had  devolved 
upon  her.     In  the  present  case  the  adoption  was  made  at  a  time  when  the 
estate  had  vested  in  Pran  Kujnari  as  heir   to  Gopi   Chand  ;    and    the    real 
question  is  whether  it  was  not   competent  to  her  to   divest   herself    of   the 
estate  by  the  adoption  of  a  son.   In  the  case  of  Bhoobun  Moye  Debea  v.  Raw 
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1889        Kishore  Acharj  Chowdhry  (1),  their    Lordships   of   the    Privy    Council    say 

DEC,  19.     (p.  311)  with    reference    to  the  case    under    consideration: — "If  Bhowani 

APPEL       Kishore  had  died  unmarried,  his  mother  Chandrabali    Debia    would    have 

LATE*      Deen  his  heir,  and  the   question  of   adoption    would   have  stood    on   quite 

p  different  grounds.     By  exercising  the  power  of  adoption,  she    would    have 

*       divested  no  estate    but    her    own,    and    this    would    have    brought    the 

17  C.  318.  case  within  the  rule."  And  in  the  judgment  of  this  Court  in  the  case  of 
Paddo  Kumare  Debt  v.  Juggut  Kishore  Achavjee  (2)  occurs  the  following 
passage  in  which  similar  opinion  is  expressed  (p.  642)  : — "  If,  therefore, 
Chandrabali  immediately  on  the  death  of  Bhoobun  Moyi  had  made  an 
adoption  and  so  divested  her  own  estate,  there  would  have  been  nothing 
in  the  judgment  of  the  Privy  Council,  and  nothing  that  we  are  aware  of  in 
the  law,  to  prevent  her  doing  that  which  her  husband  had  authorised  her 
to  do,  and  which  would  certainly  be  for  his  spiritual  benefit  and  for  that  of 
his  ancestors  and  even  of  Bhowani  Kishore."  It  is  true  that  in  their  later 
judgment  in  that  case  the  Privy  Council  decided  that  "  upon  the  vesting  of 
the  estate  in  the  widow  of  Bhowani,  the  power  of  adoption  was  at  an  end 
and  incapable  of  execution."  But  the  power  in  that  case  was  a  power 
given  by  the  husband,  and  the  decision  referred  to  lays  down  the  limit  of 
time  within  which  such  a  power  should  be  exercised.  But  in  this  case, 
as  we  have  found,  no  power  from  the  husband  was  necessary  to  the 
validity  of  the  adoption,  and  it  seems  to  us,  therefore,  that  the  decision  in 
Paddo  Kumaree's  case  does  not  apply  ;  and  that  the  [538]  estate  having 
vested  in  Pran  Kumari  she  was  at  liberty  to  divest  herself  of  it  if  she  chose 
to  do  so,  and  that  the  adoption  is  not  invalid  on  that  ground. 

For  these  reasons  we  are  of  opinion  that  the  plaintiff's  suit  was 
properly  dismissed  in  the  lower  Court,  and  we  accordingly  dismiss  this 
appeal  with  costs. 

c.  D.  P.  Appeal  dismissed, 

17  C.  538, 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Ghose  and  MY.  Justice  Beverley. 


MOHEEB  ALI  alias  DUMMUR  AND  ANOTHER  (Petitioners)  v. 
AMEER  RAI  AND  OTHERS  (Opposite  party).  *      [4th  February,  1890.J 

Bengal  Tenancy  Act,  1885.  ss.  158  and  188— Joint-landlords — Application  under 
s.  158  by  one  of  several  joint-landlords — Refusal  by  joint-landlords  to  join  in 
such  application.  Effect  of. 

An  application  under  s,  158  of  the  Bengal  Tenancy  Act.  1885,  cannot  be 
made  by  one  of  several  joint-landlords.  Section  188  of  the  Act  requires  that 
such  an  application  should  be  made  by  all  the  landlords  acting  together,  and  it 
is  not  a  sufficient  compliance  with  its  provisions  to  make  the  landlords,  who 
refuse  to  join,  parties  to  the  proceedings  under  s.  158. 

Chuni  Singh  v.  Hera  Mahto  (3)  ;  Kali  Chandra  Singh  v.  Rajkishore 
Bhuddro  (4)  ;  Rashbehari  Mukherji  v.  Sakhi  Sundari  Dasi  (5);  Abdool  Hossein 
v.  Lall  Chand  Mohtan  (6)  Prem  Chand  Nuskur  v.  Mokshoda  Debt  (7)  ;  and 
Jugobundhu  Pattuck  v.  jadu  Ghose  Alkushi  (8).  referred  to. 

[Rel.  upon.  18  C.  W.  N,  168  (169)  =  20  Ind.  Cas.  820.] 

*  Appeal  from  Order  No.  347  of  1889  against  the  order  of  B.  G.  Geid.  Esq. 
Judge  of  Sarun.  dated  the  6th  of  August  1889,  affirming  the  order  of  Baboo  Danda 
Dhari  Biswas,  Munsif  of  Chupra.  dated  the  7th  of  March  1889. 

(1)  10  M.I.  A.  379.  (2)  5  C.  615  (3)70.633.  (4)  11  C.  615. 

(5)  11  C,  644.  (6)  10  C.  36.          (7)  14  C.  201.          (8)  15  C.  47, 
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THIS   appeal    arose   out  of  an    application  under  s»  158  of  the  Bengal        1890 
Tenancy  Act,  1885,  by  two  out  of  four  joint-landlords. 

The  appellants,  Moheeb  Ali  and  another,  who    were  two   of  four  joint      APPEL- 
landlords  collecting  the    rents  jointly,    made   an   application    under  s.  158        LATE 
of  the  Bengal  Tenancy   Act,  1885,  for   the  determination   of  the   incidents      CIVIL 
of  the  tenure  of  their  tenants.  '--.—/ 

[539]  The  application  was  resisted  by  the  tenants  on  the  ground  17  C.  538. 
that  it  was  barred  by  s.  188  of  the  Act,  inasmuch  as  all  the  landlords 
had  not  joined  in  making  it.  The  appellants  endeavoured  to  meet 
this  objection  by  making  their  co-sharers,  who  had  refused  to  join  them, 
parties  to  the  proceedings,  alleging  that  they  had  colluded  with  the 
tenants.  They  also  contended  that  this  was  a  sufficient  compliance  with 
the  provisions  of  s.  188,  and  cited  the  ruling  in  Abdul  Hossein  v, 
Lall  Chand  Mahtan  (1)  in  support  of  their  contention.  The  Munsif  was 
of  opinion  that  this  ruling  was  not  applicable  ;  that  as,  upon  their  own 
allegation,  their  co-sharers  had  not  joined  them,  their  proper  course  was 
to  have  proceeded  under  s.  93  of  the  Act ;  and  that  therefore  the  appli- 
cation was  barred  by  s.  188.  Accordingly  the  Munsif  dismissed  the 
application. 

An  appeal  from  the  order  of  the  Munsif  rejecting  the  application  was 
dismissed  by  the  District  Judge,  who  held  that  it  could  not  be  said  that 
making  a  joint-landlord  a  defendant  is  to  "  act  together  "  with  him  within 
the  meaning  of  s.  188  of  the  Bengal  Tenancy  Act. 

The  landlords  appealed  to  the  High  Court. 

Baboo   Saligrain  Singh,  for  the  appellants. 

Baboo  Akhoy  Coomav  Banerjee,  for  the  respondents. 

The  judgment  of  the  High  Court  (GHOSE  and  BEVERLEY,  JJ.)  was 
as  follows : — 

JUDGMENT. 

This  appeal  arises  out  of  an  application  made  under  s.  158  of 
the  Bengal  Tenancy  Act  by  two  out  of  four  joint  landlords,  and  the  appli- 
cation has  been  rejected  by  both  the  lower  Courts  as  being  barred  by 
s.  188  of  the  same  Act.  There  is  no  question  whatever  that  upon  the 
allegations  of  the  parties  the  landlords  in  this  case  are  joint ;  they  are 
undivided  co-sharers  apparently  collecting  the  rents  jointly.  Now  s.  188 
of  the  Act  runs  as  follows  : — "  Where  two  or  more  persons  are  joint  land- 
lords, anything  which  the  landlord  is  under  this  Act  required  or  authorized 
to  do  must  be  done  either  by  both  are  all  those  persons  acting  together,  or 
by  an  agent  authorized  to  act  on  behalf  of  both  or  all  of  them."  An  appli- 
cation by  a  landlord  under  s.' 158  is  a  thing  [540]  which  the  landlord  is 
authorized  to  do  under  the  Bengal  Tenancy  Act  and  under  that  Act 
alone  ;  there  is  no  other  law  that  authorizes  him  to  make  such  an  appli- 
cation to  the  Court.  It  follows  that  when  there  are  two  or  more  joint 
landlords,  the  application  must  be  made  by  all  of  them  acting  together. 

In  the  present  case  two  of  the  four  co-sharers,  it  is  alleged,  refused 
to  act  with  the  others  in  making  the  application,  and  the  appli- 
cants have  endeavoured  to  meet  the  requirements  of  s.  188  by 
making  them  parties  to  the  proceeding.  But  this,  we  think,  is  not 
a  sufficient  compliance  with  the  provisions  of  the  section ;  the  four 
co-sharers  are  not  acting  together  in  making  the  application.  Unless 
they  all  unite  in  making  the  application,  we  think  it  is  not  a  legal 

(1)  IOC.   36. 
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application  under  s.  158  which  the  Court  is  competent  to  act  upon. 
No  doubt  under  the  law  as  it  existed  prior  to  the  passing  of  the 
Tenancy  Act,  and  as  it  was  expounded  by  the  decisions  of  this 
Court,  one  of  several  co-sharers  could,  under  certain  circumstances, 
sue  to  enhance  the  rent — Chuni  Singh  v.  Hera  Mahto  (1),  Kali  Chandra 
Singh  v.  Rajkishore  Bhuddro  (2),  Rashbehari  Mitkhevji  v.  Sakhi 
Sundari  Dasi  (3) — or  could  apply  for  a  measurement  of  the  land — Abdool 
Hossein  v.  Lall  Chand  Mahtan  (4-).  But  it  is  extremely  doubtful  whether 
after  the  passing  of  the  Bengal  Tenancy  Act,  and  in  view  of  s.  183  of  that 
Act,  these  things  may  now  be  done  by  a  joint  co-sharer.  But  whether 
this  is  so  or  not,  it  seems  to  us  that  no  argument  can  be  drawn  from  it 
that  under  the  present  law  an  application  for  the  determination  of  the 
incidents  of  a  tenure  may  be  made  by  a  joint  share  holder.  Section  188 
is  an  entirely  new  provision  in  the  law  of  landlord  and  tenant  in  Bengal, 
and  we  cannot  suppose  that  it  was  introduced  without  a  deliberate  inten- 
tion on  the  part  of  the  Legislature.  An  argument  was  also  sought  to  be 
drawn  from  the  fact  that  a  suit  may  be  brought  notwithstanding  the 
provisions  of  s.  188,  by  a  co-sharer  for  his  share  of  the  rent  of  an 
undivided  tenure.  But  this  stands,  as  has  been  explained  in  the  cases 
of  Prem  Chand  Nusknr  v.  Mokshoda  Debt  (5)  and  Jngobundhu  Pattuck  v. 
Jadn  Ghost  Alhushi  (6),  upon  a  wholly  different  ground.  It  has 
[541]  been  argued  before  us  that,  in  the  view  we  take  of  the  law,  great 
injustice  may  be  done  in  certain  cases ;  as,  for  instance,  if  an  auction- 
purchaser  of  an  undivided  share  in  an  estate,  who  is  unable  to  obtain 
information  regarding  the  property  either  from  the  tenants  or  from  his  co- 
sharers,  is  debarred  from  applying  for  a  determination  of  the  particulars 
of  the  property  under  s.  158.  It  is  pointed  out  that  such  cases  may 
occur  even  where  no  dispute  exists  as  to  the  management  of  the  property 
such  as  would  enable  a  co-sharer  to  apply  for  the  appointment  of  a  com- 
mon manager  under  s.  93  of  the  Act.  This  may  be  SD,  but  the  language 
of  s.  188  seems  to  us  to  be  clear  and  explicit,  and  we  do  not  feel 
ourselves  at  liberty  to  overlook  its  provisions  or  to  strain  it  in  any  way. 

The  appeal  must  be  dismissed  with  costs. 


c.  D.  P. 


Appeal  dismissed. 
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Before  Mr.  Justice  Tottenham   and  Mr.  Justice  Ali. 


MAKHAN  LALL  DATTA  (Plaintiff)  v.  GORIBULLAH  SARDAR 
(Defendant)*      [5th  February,  1890.] 

Mofussil  Small  Cause   Court— Jurisdiction — Suit  for  the  recovery  of  damages  for 
the  use  and  occupation  of  land. 

A  suit  for  the  recovery  of  damages  for  the  use  and   occupation  of  land  is  with' 
in  the  jurisdiction  of  the  Mofussil  Small  Cause  Courts. 

[Appl  ,  22  M.  149  (150)  ;  Cited,  119  P.  R.  1894  :  R.,  23  C.  884  (885)  (F.B.) ;  D.,  18  C. 
316  (319)  ;  1  P.R.  1894.]  

*  Civil  Reference  No.  1-A  of  1890  made  by   Baboo  K.  N.  Mukerjee,  Judge  of  the 
Court  of  Small  Causes,  Sealdah,  dated  the  llth  of  December  1889. 

(1)  7C.  633.  (2)  1IC.  615.  (3)  11  C.  644. 

(4)  10  C.  36.  (5)  14  C.  201.  (6)  15  C.  47. 
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THIS  was  a  reference  from  the  Judge  of  the    Court   of   Small   Causes        1890 
at  Sealdah.  FEB.  5. 

The  reference  was  as  follows  : — "  The  plaintiff  sues  for  Rs.  20   in   the        " 
shape   of   damages   for   use   and  occupation  of  land  at  the  rate  of  Rs.  7  a      ^^ 
month  from  Falgoon  1295  (February- March  1889)  to  Bysack    1296    (April 
May    1889).     It   is   alleged    that   the    defendant   occupied  the  land  for  the 
aforesaid  period  without  the  plaintiffs  consent,    and    used    its    earth    for     17  Q  541 
making  well  sidings. 

"  The  defendant  contests  the  plaintiff's  title  to  the  land,  alleging  that 
he  has  leased  it  from  one  Peary  Mohun  Sur,  the  purchaser ;  [542]  and 
contends  that  this  Court  has  no  jurisdiction  to  entertain  this  suit  inas- 
much as  it  comes  under  els.  4  and  11  of  sch.  II  of  the  Provincial  Small 
Cause  Court  Act. 

"  Clause  4  of  sch.  II  relates  to  a  suit  for  the  possession  of  im- 
moveable  property  or  for  the  recovery  of  an  interest  in  such  property. 
I  don't  think  by  the  words  "  interest  in  such  property  "  the  Legislature 
meant  the  proceeds  of  immoveable  property.  In  the  mofussil,  suits  for 
damages  for  misappropriation  of  crops  are  generally  brought  in  the  Small 
Cause  Courts  without  any  objection.  If  the  Small  Cause  Courts  have 
jurisdiction  to  entertain  suits  for  damages  for  forcible  appropriation  of 
crops,  I  see  no  reason  why  suits  for  "  wasilat  "  and  suits  for  damages  for 
use  and  occupation  of  land  should  be  excluded  from  the  jurisdiction  of  the 
Small  Cause  Court. 

"  Clause  11  provides  for  suits  for  the  determination  or  enforcement 
of  any  other  right  to  or  interest  in  immoveable  property.  I  think  suits 
for  easements,  &c.,  arising  from  immoveable  property  are  meant  by  this 
clause.  I  don't  think  it  is  in  the  contemplation  of  the  Legislature  that 
suits  for  damages  for  use  and  occupation  of  land,  suits  for  wasilat,  and 
suits  for  damages  for  wrongful  appropriation  of  crops,  are  to  be 
brought  in  the  ordinary  Civil  Courts  under  this  clause.  Clause  35,  which 
relates  to  suits  for  compensation,  does  not  exclude  such  cases  from  the 
jurisdiction  of  the  Small  Cause  Courts. 

"  It  appears  in  evidence  that  the  defendant  had  previously  held  this 
identical  land  under  the  plaintiff  and  paid  him  rent.  He  has  utterly 
failed  to  prove  that  Peary  Mohun  Sur  had  purchased  the  land.  The 
contention  as  to  plaintiff's  title  is  simply  groundless.  The  determination 
of  this  case  does  not  depend  upon  the  proof  or  disproof  of  a  title  to 
immoveable  property  or  other  title  which  this  Court  cannot  finally 
determine.  I  am  therefore  of  opinion  that  the  Small  C;nise  Court  has 
jurisdiction  to  entertain  this  suit.  But  as  I  am  doubtful  as  to  whether 
the  view  I  have  taken  is  correct,  I  have  thought  it  proper  to  refer  the 
following  point  for  an  authoritative  ruling  of  the  High  Court : — 

"  Whether  the  Small  Cause  Courts  in  the  mofussil  have  jurisdiction 
to  entertain  suits  for  damages  for  use  and  occupation  of  lands." 

[543]   No  one  appeared  on  the  reference. 

The  opinion  of  the  High  Court  (TOTTENHAM  and  ALI,  JJ.)  was  as 
follows : — 

OPINION. 

We  are  of  opinion  that  the  Small  Cause  Court  has  jurisdiction  in 
this  case.  Clearly  neither  art.  4  nor  art.  11  of  the  schedule  excludes  it, 
nor  does  art,  35. 

c,  D.  p. 
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1890  17  C.  543  (F.B.) 

FEB.  7.  FULL  BENCH. 

FULL  Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  Mr.  Justice 

BENCH.          Prinsep,  Mr.  Justice  Pigot,  Mr.  Justice  O'Kinealy  and  Mr.  Justice  Ghose. 


17  C.  543 

(F.B.).  RUJJUB  ALI  CHOPEDAR  (Plaintiff)  v.  CHUNDI  CHURN  BHADRA 

AND  OTHERS  (Defendants)*      [7th  February,  1890.] 

Mohomedan     Law — Pre-emption — Ceremonies    of      "  immediate    demand  "     and 
"  demand  with  invocation." 

When  a  person  claiming  a  right  of  pre-emption  has  performed  the  talab-i- 
mawasibat  in  the  presence  of  witnesses,  but  not  in  the  presence  either  of  the 
seller  or  of  the  purchaser,  or  on  the  premises,  it  is  necessary  that,  when  perform- 
ing the  talab-i  ishad,  he  should  declare  that  he  has  made  the  talab-i mawasibat, 
and  at  the  same  time  should  invoke  witnesses  to  attest  it. 

Jadunandum  Singh  v.  Dulput  Singh  (1)  affirmed.  Nundo  Pcrshad  Thakur 
v.  Gopal  Thakur  (2)  overruled. 

[F.,  16  A.  383  (385)  ;  20  A.  457  (458)  =  (1898)  A. W.N.  112;  20  A.  499=(l898)  A.W.N. 
132;  2  Ind.  Cas.  207;  6  Ind.  Cas.  137  (138)  ;  10  Ind.  Gas.  352 ;  Appr..  27  A. 
160=1  A.L.J.  569=  (1904)  A.W.N.  201  ;  Expl.,  6  C.L.J.  40;  D..  17  Ind.  Cas.  39 
(41)  =  6S.L.R.  107.] 

THIS  was  a  suit  claiming  a  right  of  pre-emption.  The  plaintiff  on 
hearing  of  the  sale  had  performed  the  ceremony  of  talab-i-mawasibat,  or 
immediate  demand,  in  the  presence  of  witnesses,  but  not  in  the  presence 
either  of  the  seller  or  of  the  purchaser,  or  on  the  land  itself.  He  then 
proceeded  to  perform  the  ceremony  of  talab-i-ishad,  or  affirmation,  in  the 
presence  of  the  vendor  and  purchaser,  but  did  not  at  the  same  time  declare 
that  he  had  [544]  performed  the  talab-i-mawasibat,  and  he  did  not  invoke 
witnesses  to  attest  his  immediate  demand,  it  was  argued  for  the 
defendants,  respondents,  before  a  Division  Bench  on  the  authority  of  the 
case  of  Jadunandan  Singh  v.  Dulput  Singh  (1)  that  these  omissions 
invalidated  the  plaintiffs  claim.  The  plaintiff,  appellant,  however,  relied 
upon  the  case  of  Nundo  Pershad  Thakur  v.  Gopal  Thakur  (2)  as  showing 
that  as  he  had  performed  the  ceremony  of  talab-i-mawasibat  in  the  presence 
of  witnesses,  it  was  unnecessary  for  him  when  performing  the  ceremony 
of  talab-i-ishad  to  say  in  the  presence  of  the  same  witnesses,  that  he  had 
already  asserted  his  claim. 

The  Division  Bench  (PETHERAM,.C.  J.,  and  GORDON,  J.)  referred  the 
case  to  a  Full  Bench  with  the  following  opinion  : — 

41  This  is  a  suit  for  pre-emption,  and  the  question  raised  before  us  in 
second  appeal  is  whether  the  ceremony  of  talab-i.ishad,  that  is,  the  demand 
with  invocation  of  witnesses,  was  properly  performed  by  the  plaintiff  in 
accordance  with  the  provisions  of  the  Mahomedan  law.  The  lower  appel- 
late Court  is  of  opinion  that  it  was  not.  It  appears  that  when  the  plaintiff 
heard  of  the  sale,  he  at  once  performed  the  ceremony  of  talab-i-mawasibat, 
that  is,  he  asserted  the  right  of  pre-emption,  and  he  also  then  and 
there  called  upon  two  persons  who  were  present  at  the  time  to  bear 
witness  to  his  assertion.  He  then  proceeded  with  these  witnesses  to  the 

•  Full  Bench  Reference  on  appeal  from  Appellate  Decree  No.  902  of  1888  against 
the  decree  of  Baboo  Trailukhya  Nath  Mitter,  Subordinate  Judge  of  Furridpur,  dated 
the  31st  January  1888,  reversing  the  decree  of  Babu  Khetter  Nath  Dutt,  Second 
Munsif  of  Chikandi,  dated  the  24th  September  1886. 

(1)  IOC.  581,  (2)  IOC.  1008. 
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house  of  the  vendor,  where  the  purchaser  was  also  present,  and   where   the        1890 
deed   of   sale    was  being  written,  and  said  to  the  vendor  :  '  you  said  at  that       FEB.  7. 
time  that  you  would  not  sell  the  howla,  but  now  you  are  selling.'  They  said  :       ^ — 
'  go,  we  shall  give  the  howla  to  the  dogs.'   The  plaintiff  then  standing  there      p 
cried  '  dohai  Maharani,'  and  said  «  my    hakshafa  right,  no  one  else  than  my- 
self shall  be  able  to  purchase.  I  shall  purchase  the  howla.    It  must  be  given     17  c  543 
to  me  for  the  price  it  has  been  sold  for,  and  I  shall  pay  the  same  price.     It       (F.B ). 
is  my  right  of  hakshafa.     I  pay  Rs.  100,  it  is  my  father's  and  grandfather's 
property,  give  it  to  me.1     He  did  not,  however,  then    declare    that   he    had 
performed    the   talab-i-mawasibat,   that    is,  that  he  had  asserted  his  right  of 
pre-emption  of  being  informed  of  the  sale,  and  he  did  not  also  invoke    wit- 
nesses  to   attest   his    immediate  demand.     The  Subordinate  Judge  thinks 
that  these  omissions  [545]  invalidate  the  plaintiff's  claim,  and,  in  support  of 
his   view,   he    relies   on    a    ruling   of   a    Division    Bench    of    this    Court 
(Mitter    and    Maclean,   JJ.)   in    the   case   of  Jadunandun   Singh  v.  Dnlput 
Singh   (1).     In    that   case   it    was    held    that    when    a    person    claiming 
a    right     of    pre-emption     performs    the    talab-i-mawasibat    in    the    pre- 
sence  of   witnesses,    but    when    doing   so,    was   neither    at  the  place,  the 
subject  of  the  right  of  pre-emption,  nor   was    he   in   the    presence   of    the 
vendor   or  vendee,  and  it  was  not  proved  that  the  demand  with  invocation 
of  witnesses  (talab-i-ishad)  had  been  duly   made,    the    right   of   pre-emption 
could  not  be  claimed.    The  defect  was  the  same  as  in  the  present  case,  that 
is,  the  pre-emptor  did  not  prove  that  he    told   the    vendor   or    vendee   that 
he    had    performed    the    talab-i-mawasibat,   and    that   he   had   called  upon 
the  by-standers  to    bear    witness.     The   contention    before   us,   on   behalf 
of   the    plaintiff,    appellant,    is,    that   as   the    plaintiff  had    performed   the 
talab-i-mawasibat   in    the    presence   of    witnesses,    it    was   unnecessary   for 
him,    when    performing   the   talab-i-ishad  in   the    presence   of  the  vendors 
and    purchaser,  to  say  in  the  presence  of  the  same  witnesses  that  be  had 
asserted  his  claim,  and  to  call  upon  witnesses  to  attest  it.     And  in  support 
of   this   contention    we   have    been    referred    to  the  case  of  Nundo  Pershad 
Thaknr    v.   Gopal  Thakur   (2),   in   which    it    was  held  by  another  Division 
Bench  of  this  Court  (Garth,  C.  J  ,  and  Beverley,  J.)  that    when  a  person 
seeking  pre-emption  had    performed    the  talub-i-mawasibat  in  the  presence 
of   witnesses,  and    as  soon   as  possible  on  the  same  day  in  the  presence  of 
the  same   witnesses    demanded    his   right   from  the  vendors  and  the  pur- 
chaser, it  was  unnecessary  that    he  should  again  state,   when  making  his 
demand,  that  he  had  declared  his  right  as  soon  as  he  heard  of  the  sale,  or  in 
the  words  of  the  judgment  that  it  was  unnecessary  for  him  to  «  go  through 
the  form  of  reminding  the  witnesses  '  that  he  had  claimed  his  right  as  soon 
as  he  heard  of  the  sale. 

"  This  case  is  on  all  fours  with  the  present  case.  Now  it  seems  to 
us  that  according  to  the  case  first  cited  and  according  to  the  general 
principles  of  Mahomedan  law,  in  order  to  give  validity  to  the  talab-i-ishad, 
it  is  essential  that  the  pre-emptor  should  say  in  the  presence  of 
the  purchaser  or  seller,  or  on  the  premises  the  subject  of  the  sale, 
that  he  had  already  claimed  his  right  of  [546]  pre-emption,  and  should 
also  invoke  witnesses  to  attest  his  claim.  Mr.  Baillie  in  his  Digest  of 
Mahomedan  Law  says  : — '  By  talab-i-ishad  or  demand  with  invocation 
of  witnesses,  is  meant  a  person  calling  on  witnesses  to  attest  his  talab-i- 
mawasibat  or  immediate  demand';  and  again  '  to  give  validity  to  the  talab- 
i-ishad,  it  is  required  that  it  be  made  in  the  presence  of  the  purchaser  or 

~~(i)   10  C.  581,  (2)  10  C,  1008, 

903 


17  Cal.  547  INDIAN  DECISIONS,  NEW  SERIES  [Vol. 

1890       seller,  or  on  the  premises  which  are  the  subject  of  sale.'     It  would    appear. 
FEB.  7.      therefore,   that  when  performing  the  talab-s-ishad,  the  pre-emptor  must  say 
P in  the  presence  of  the  seller  or  purchaser,  or  on  the  premises,   that   he    has 
-p     „         performed  the  talab-i-mawasibat,  that  is,  made  the  immediate  demand,  other- 
wise, he  could  not  call  upon  witnesses  to  attest  that   demand  ;    and    more- 
17  C.  543     over,    unless    he    does  so,  the  purchaser  or  vendor  would  not  know  that  he 
(Flit).       had  legally  asserted  his  right — See  Baillie's  Digest   of    Mahomedan    Law, 
Sec.  VII,  Chap.  3,  p.  439,  and  for  form  of  claim  by  affirmation  and  taking 
to   witness    (talab-i-ishad},   see    Hamilton's    Hedaya,    Vol.  Ill,    Book   38, 
Chap.  II,  pp.  571-572. 

"  But  as  the  two  authorities  we  have  above  alluded  to  appear  to  us  to 
be  in  conflict  on  this  point,  we  refer  the  following  question  to  the  Full 
Bench  : — 

"  When  the  person  claiming  a  right  of  pre-emption  has  performed  the 
talab-i-mawasibat)  that  is,  has  made  the  immediate  demand  in  the  presence 
of  witnesses,  but  not  in  the  presence  either  of  the  seller  or  of  the  purchaser, 
or  on  the  premises,  is  it  necessary,  when  performing  the  talab-i-ishad,  that 
he  should  declare  that  he  has  made  the  immediate  demand,  and  at  the  same 
time  should  invoke  witnesses  to  attest  it  ?" 

Baboo  Debendro  Nath  Sen,  for  the  appellant,  referred  to  the  following 
authorities  : — 

Hamilton's  Hedaya,  Vol.  Ill,  pp.  568-69;  Baillie's  Digest  (Ed. 
1875),  p.  489  ;  Nimdo  Per  shad  Thakitr  v.  Gopal  Thakur  (1),  Jhooiee  Singh 
v.  Kowul  Roy  (2),  Zamir  Husain  v.  Daulat  Ram  (3),  Gobind  Doyal  v.  Inaya- 
tnllah  (4). 

[547]  Baboo  Mohini  Mohun  Roy  and  Baboo  Baihant  Nath  Dass,  for 
the  respondents,  were  not  called  upon. 

The  opinion  of  the  Full  Bench  (PETHERAM,  C.  J.,  and  PRINSEP,  PIGOT, 
O'KINEALY  and  GHOSE,  JJ.)  was  as  follows  : — 

OPINION. 

The  question  referred  for  the  decision  of  the  Full  Bench  is,  "  when 
the  person  claiming  a  right  of  pre-emption  has  performed  the  talab-i- 
mawasibat  in  the  presence  of  witnesses,  but  not  in  the  presence  either  of 
the  seller  or  of  the  purchaser,  or  on  the  premises,  is  it  necessary,  when 
performing  the  talab-i-ishad,  that  he  should  declare  that  he  has  made 
the  talab  i-mawasibat,  and  at  the  same  time  should  invoke  witnesses  to 
attest  it  ?" 

According  to  Mahomsdan  law,  if  the  claimant  neglects  to  perform 
the  legal  forms  necessary  to  be  observed  in  asserting  the  right  of  pre-emp- 
tion, his  claim  is  null  and  void.  The  ordinary  forms  are  as  follows  : — He 
must  make  an  immediate  claim  or  talab-i-mawasibat  and  subsequently 
an  affirmation  with  witnesses  called  the  talab-i-ishad.  The  latter  consists 
in  the  party  going  upon  the  lands  the  right  of  pre-emption  to  which 
he  claims,  or  to  the  seller  or  purchaser,  and  saying  that  he  is  a  claimant 
of  pre-emption,  that  he  has  already  asserted  his  claim,  and  that  he 
continues  to  do  so,  and  at  the  same  time  calling  witnesses  to  the  fact  of  his 
having  made  it.  One  essential  portion  of  these  forms  is  the  attesting  the 
immediate  demand,  and  this  is  not  only  the  view  put  forward  in  Baillie's 
Digest,  but  also  the  view  expressed  in  Hamilton's  Hedaya  and  in  Mac- 
naghten's  Precedents.  Moreover,  it  is  the  view  held  by  this  Court,  with 
the  exception  of  the  case  of  Nundo  Pevshad  Thakur  v.  Gopal  Thakur  (1). 

(1)  10  C.  1008  (1012).  (2)  10  W.R.  119. 

(3)  5  A.  100  (115).  (4)  7  A.  775  (811). 
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We   think  the  view  expressed    in  that   case  is  not  correct,    and  we  answer  1890 

the  question  in  the  affirmative.  FEB.  7. 

The  result,   so  far  as    this  appeal  is  concerned,    is  that  the  appeal  will  FULL 

be  dismissed  with  costs.  BENCH. 

A.  A.  c.  Appeal  dismissed, 

17  C.  543 
(F.B.). 


17  C.  548. 

[548]  ORIGINAL  CIVIL. 

Before  Mr.  Justice  Trevelyan. 


A.  C.  BOYD  (Plaintiff)  v.  A.  KREIG  (Defendant)* 
[3rd  and  5th  March,  1890.] 

Registration  Act  (HI  of  1877).  s.  17,  Clause  (ti) — Lease  f.-r  one  year — Lease  exceed- 
ing one  year — Option  of  renewal — Correspondence,  when  stamping  necessary — 
Stamping  correspondence  containing  agreement  to  lease. 

A  lease  for  one  year,  containing  an  option  of  renewal  for  a  further  period  of 
one  year,  is  not  a  lease  for  a  term  exceeding  one  year  within  the  meaning  of 
clause  (d),  s.  17  of  the  Registration  Act,  so  as  to  render  registration  thereof 
compulsory. 

Certain  correspondence  passed  between  the  plaintiff  and  the  defendant  relating 
to  a  lease  of  aflat  in  premises  in  occupation  of  the  plaintiff .  which  admittedly 
contained  an  agreement  for  a  lease  for  one  year  with  an  option  of  renewal  for 
another  year.  The  terms  in  which  the  option  was  given  were  as  follows  : — The 
defendant  in  one  letter  wrote  : — "  So  I  expect  you  will  give  me  the  option  of 
renewal  for  another  year  respectively  five  months  on  same  terms  "  To  which 
the  plaintiff  replied — "You  may  have  the  option  of  retaining  it  (the  flat)  for 
another  year  on  the  same  terms,  but  not  for  a  shorter  period."  In  pursuance  of 
an  arrangement  the  defendant  had  a  draft  lease  prepared  embodying  the  terms 
agreed  on,  which  he  sent  to  the  plaintiff  for  approval,  and  which  was  in  due 
course  returned  by  him  "  approved."  The  defendant  then  had  the  lease  engross- 
ed and  properly  stamped,  but  the  plaintiff  eventually  refused  to  execute  it.  and 
it  was  never  signed  by  the  defendant.  The  option  of  renewal  was  given  in  the 
unexecuted  lease  in  the  following  terms  : — "  Also  with  option  to  renew  for 
another  twelve  months  certain." 

The  defendant  having  entered  into  possession  and  disputes  having  arisen,  the 
plaintiff  gave  him  notice  to  quit  and  sued  to  eject  him,  alleging  that  at  the  most 
he  was  a  mere  monthly  tenant.  The  defendant  pleaded  that  under  the  lease  he 
was  entitled  to  hold  for  a  year.  The  year  expired  before  the  suit  came  on  to  be 
heard,  and  the  defendant  not  having  exercised  the  option  to  renew,  vacated  the 
premises.  At  the  hearing  the  defendant  in  support  of  his  case  tendered  the 
correspondence  and  the  stamped  unexecuted  lease.  It  was  objected  that  the 
correspondence  was  inadmissible  in  evidence — 

(1)  because  the  option  to  renew  made  the  period    for  which  the   lease 
was  to  run  exceed  one  year,  and  therefore  rendered  registration 
compulsory  ; 

(2)  because  the  correspondence  was  unstamped. 

[549]  On  behalf  of  the  defendant  it  was  urged  that  registration  was  unneces- 
sary, as  the  option  did  not  make  the  lease  one  for  a  longer  period  than  one 
year,  and  that  the  stamped  unexecuted  lease  must  be  treated  as  part  of  the  cor- 
respondence, and  as  it  was  properly  stamped,  no  further  stamping  was  required. 

Held,  following  Hand  v.  Hall  (I),  that  the  existence  of  the  option  did  not 
create  a  lease  for  a  term  exceeding  one  year  within  the  meaning  of  clause  (d). 
s.  17  of  the  Registration  Act,  and  that  consequently  the  correspondence  did 
not  require  registration. 

Held,  further,  that  as  the  correspondence  contained  a  complete  agreement 
independently  of  the  draft  and  engrossed  lease,  the  latter  could  not  be  treated  as 

*  Original  Civil  Suit  No.  338  of  1889. 
(1)  L.R.  2  Ex,   D.  355. 
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part   of  the  correspondence,   and  that  consequently    the  correspondence  must  be 
stamped  and  the  penalty  paid  before  it  could  be  admitted  in  evidence. 

Bhobani  Mahto  v.  Shibnath  Para  (1),  dissented  from. 
[Diss.,  9C.P.L.R.  88.] 

THE  plaintiff  instituted  this  suit  to  eject  the  defendant  from  the  top 
flat  of  the  premises  No.  3,  Middleton  Row,  and  to  recover  such  sum  as 
the  Court  might  think  fit  to  allow  for  the  use  and  occupation  of  the  flat 
from  the  1st  July  1889  up  to  the  date  of  recovery  of  possession.  The 
plaintiff,  who  was  the  lessee  of  the  premises,  alleged  that  he  had  permit- 
ted the  defendant  to  use  and  occupy  the  top  flat  from  the  1st  November  1888 
at  a  monthly  rent  of  Rs.  130,  and  that  on  the  30th  May  1889  he  gave  the 
defendant  notice  to  quit  and  deliver  up  possession  on  the  30th  June,  but 
that  the  defendant  had  failed  to  do  so.  This  notice  to  quit  treated  the 
defendant  as  a  monthly  tenant.  The  defendant  in  his  written  statement 
denied  that  he  was  a  monthly  tenant,  and  alleged  that  the  plaintiff  had 
let  him  the  flat  for  one  year  certain  from  the  1st  November  1888  at  a 
monthly  rent  of  Rs.  130  ;  that  being  under  the  impression  that  the  lease 
was  valid  and  binding  on  the  plaintiff  he  had  gone  to  some  expense  in 
repairing  the  flat  ;  that  he  had  paid  the  rent  up  to  the  month  of  June  1889, 
and  tendered  the  rent  for  July  which  the  plaintiff  had  refused  to  accept. 
He  therefore  contended  that  he  was  entitled  to  remain  in  possession  till 
the  end  of  October.  Previous  to  the  case  coming  on  for  hearing,  the 
defendant  on  the  31st  October  gave  up  possession  of  the  flat,  and  it  was 
admitted  at  the  hearing  that  there  must  be  a  decree  for  Rs.  520,  being 
Rs.  130  a  month  for  the  period  from  July  to  October.  The  only  question 
[550]  remaining  to  be  decided  in  the  case  therefore  was  one  of  costs,  and 
that  turned  upon  the  question  whether  the  defendant  had  a  lease  for  a 
year  or  not. 

It  appeared,  on  the  admitted  facts  in  the  case,  that  in  the  month  of 
October  1888  certain  correspondence  took  place  between  the  parties  with 
reference  to  the  demise  of  the  flat,  the  material  portion  of  which  was  as 
follows  : — On  the  21st  October  1888,  the  defendant  wrote  to  the  plaintiff 
as  follows  : — 

"  I  beg  to  inform  you  that  I  accept  your  firm  offer  of  the  third  floor 
of  No.  3,  Middleton  Row,  together  with  three  horse  stalls  *  *  *  * 
from  the  first  of  next  month  (1st  November)  at  Rs.  130  per  month  for 
twelve  months,  with  option  for  me  to  terminate  the  arrangement  after  five 
months  on  payment  of  Rs.  100.  I  believe  you  told  me  you  had  the  house 
for  two  years,  so  I  expect  you  will  give  me  the  option  of  renewal  for  ano- 
ther year,  respectively  five  months,  on  same  terms.  *  *  *  I  shall  have 
the  usual  agreement  written  out  on  stamped  paper,  copy  of  which  I  shall 
send  you  first  for  approval.  Meanwhile  please  confirm  the  above  *  *." 

On  the  22nd  October  the  plaintiff  replied  as  follows  : — '« I  agree  to  let 
you  the  third  flat  of  No.  3,  Middleton  Row,  with  the  out-offices  named  by 
you,  from  the  1st  November  next,  on  the  terms  stated  in  your  letter  of 
yesterday's  date  with  one  exception,  viz.,  that  if  you  continue  occupancy 
of  the  house  for  one  year,  you  may  have  the  option  of  retaining  it  for 
another  year  on  the  same  terms,  but  not  for  a  shorter  period  *  *  *  ." 

On  the  same  day  the  defendant   replied  as  follows  : — 

"  As  arranged,  I  beg  to  send  you  herewith  the  usual  draft  agreement. 
The  clause  about  the  second  five  months  to  which  you  objected  has  been 

left  out.     Can  you  tell  me  what  stamp  is  required     *     *     *V^ 

(l)  13  C.  113. 
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On  the  same  day  the  plaintiff  wrote  informing  the  defendant  that  he 
could  not  say  what  value  of  stamp  was  required,  and  he  subsequently  re- 
turned the  draft  agreement  with  a  pencil  note  signed,  intimating  his  approval 
thereof.  Subsequently  the  defendant  had  the  agreement  engrossed  and 
stamped  with  a  10-rupee  stamp  and  sent  it  to  the  plaintiff  for  his  signature. 
The  plaintiff  subsequently  returned  it  to  the  defendant  unsigned,  after  the  17  c.  548. 
defendant  had  entered  into  possession  of  the  flat. 

[551]  The  material  portion  of  the  agreement  was  as  follows  : — "  I 
hereby  agree  and  engage  to  rent  of  you  the  third  floor  of  No.  3,  Middleton 
Row,  together  with  three  horse  stalls  for  twelve 

months  from  the  first  of  this  month  (1st  November  1888)  at  Rs.  130  free 
of  all  taxes  existing  and  forthcoming,  payable  monthly  on  the  first  day  of 
every  month  *  *  with  option  for  me  to  terminate  the  arrange- 

ment after  five  months,  subject  to  15  days'  notice  on  payment  of    Rs.    100, 
also  with  option  to  renew    for    another    twelve  months   certain  from  the 
1st  November  1889  up  to  31st  October  1890     *     *     *." 
Mr.  Graham,  for  the  plaintiff. 

Mr.  M.  P.  Gasper  and  Mr.  Leith,  for  the  defendant. 
Upon  the  case  being  called  on,  TREVELYAN,  J.,  intimated  that   on    the 
admitted  facts  the    case  reduced    itself  to  a  question  of  costs,    and  that  the 
onus  was  on  the  defendant. 

Mr.  Gasper  submitted  not,  as  the  plaintiff's  case  was  that  the  defend- 
ant was  either  merely  allowed  to  reside  in  the  flat  as  alleged  in  the 
plaint,  or  a  monthly  tenant  as  stated  in  the  notice  to  quit,  neither  of 
which  propositions  he  admitted. 

TREVELYAN,  J.,  referred  to  s.  106  of  the  Transfer  of  Property 
Act,  and  stated  that  he  must  presume  the  tenancy  to  be  from  month  to 
month,  and  that,  as  the  defendant  set  up  a  lease  for  a  year,  it  was  for  him 
to  prove  his  case,  so  he  must  begin. 

Mr.  Gasper  then  proceeded  to  open  the  case,  and  whilst  referring  to 
the  letters  above  set  out,  Mr.  Graham  stated  that  he  admitted  the  letters, 
but  objected  to  their  being  admitted  in  evidence,  on  the  ground  that 
they  contained  an  agreement  which  required  to  be  stamped,  and  they  were 
not  stamped. 

Mr.  Gasper  contended  that  the  correspondence  did  not  require 
stamping,  as  it  ended  in  the  agreement  or  lease  which  was  properly 
stamped  with  a  10-rupee  stamp,  and  which  must  be  taken  as  part  of  the 
correspondence.  All  through  the  correspondence  the  agreement  was 
referred  to,  and  it  must  be  treated  as  part  of  the  correspondence,  and  if 
any  portion  of  the  correspondence  was  stamped,  it  would  be  sufficient.  No 
further  stamp  was  required. 

[TREVELYAN,  J. — How  do  you  show  that  the  agreement  which  bears 
a  stamp,  but  is  not  signed  by  either  party,  is  the  contract  ?] 

[552]  Mr.  Gasper. — I  submit  it  must  be  treated  as  part  of  the  corre- 
spondence which  evidences  the  contract,  but,  if  necessary,  I  am  quite 
prepared  to  pay  the  stamp  required  now  and  the  penalty. 

Mr.  Graham  then  objected  that  the  correspondence  could  not  be  put 
in  evidence,  as  it  disclosed  an  agreement  for  a  term  of  more  than  a  year  by 
reason  of  its  being  for  a  term  of  one  year  with  an  option  of  renewal  for  a 
further  period  of  a  year,  and  consequently  required  to  be  registered,  and 
referred  to  s.  107  of  the  Transfer  of  Property  Act  and  s.  17  of  the  Regis- 
tration  Act. 
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Mr.  Gasper. — The  correspondence  does  not  require  registration  .  A 
lease  for  one  year  with  an  option  of  renewal  for  a  further  period  is  not  a 
lease  for  a  term  exceeding  a  year. 

It  has  been  held  so  in  this  country  as  well  as  in  England — see  Apa 
Budgavda  v.  Narhari  Annajee  (1),  Mohunto  Southo  Pursad  Dass  v.  Parasu 
Padhan  (2),  Hand  v.  Hall  (3).  The  option  of  renewal,  to  use  the  words 
of  Lord  Cairns,  C.,  must  be  exercised  by  the  defendant  before  it  can  be 
said  any  interest  has  passed  to  him,  and  until  the  option  is  exercised 
it  is  impossible  to  tell  whether  a  tenancy  for  more  than  a  year  is  to  come 
into  force  or  not.  This  agreement  is  divisible  into  two  parts.  In  the  first 
place  it  operates  as  a  lease  for  a  year,  and  secondly,  it  gives  the  tenant 
the  right  at  the  end  of  that  year  on  proper  notice  of  demanding  a  renewal 
of  the  lease  for  another  year.  This  case  is  therefore  precisely  similar  to 
the  case  of  Hand  v.  Hall. 

Mr.  Graham. — The  case  of  Hand  v.  Hall  differs  from  the  present,  as 
in  that  case  the  tenant  was  required  to  do  something  before  the  lease  was 
renewed,  viz.,  to  give  a  month's  notice.  Here  there  is  nothing  of  the 
kind,  but  merely  an  option  to  renew  ;  that  is  to  say,  he  has  only  to  remain 
in  possession,  and  do  nothing. 

[TREVELYAN,  J. — But  he  must  "  renew.''] 

Mr.  Graham. — If  the  meaning  of  "  renewing"  is  to  be  taken  as  doing 
something  before  he  acquires  the  interest,  I  must  admit  that  Hand  v.  Hall 
is  an  authority  against  me,  but  it  has  not  been  followed  in  this  Court. 

[TREVELYAN,  J. — The  Madras  High  Court  has  approved  it.J 


[553]  Mr.  Graham. — Bhobani   Mahto 
1886    is   an  authority    in    my  favour- 


Shibnath    Para    (4)   decided 
-see    also  Ram  Kumar  Mandal  v. 


Brajahari  Mridha  (5).  Kisto  Kalee  Moonshee  v.  Agemona  Bewa  (6)  is  also 
in  my  favour. 

As  to  the  question  of  the  correspondence  requiring  to  be  stamped, 
there  is  nothing  to  connect  the  stamped  agreement  with  it,  and  the 
correspondence  contains  a  complete  agreement  in  itself.  I  submit  it  must 
therefore  be  stamped  before  it  can  be  admitted  in  evidence. 

Mr.  Gasper  in  reply. — Kisto  Kalee  Moonshee  v.  Agemona  Bewa  (6) 
is  so  badly  reported  as  to  be  worthless,  as  it  cannot  even  be  gathered  from 
the  report  what  the  document  was,  nor  does  it  appear  what  was  even 
decided.  The  case  of  Bhobani  Mahto  v.  Shibnath  Para  (4)  is  in  the  same 
condition,  no  cases  being  referred  to  or  arguments  given,  and  it  does  not 
appear  if  the  attention  of  the  Court  was  drawn  to  Hand  v.  Hall  (3).  Be- 
sides, that  case  refers  to  a  zur-i-peshgi  lease  which  is  a  mortgage.  This 
case  is  even  stronger  than  Hand  v.  Hall,  as  here  there  is  an  option  "  to 
renew,"  the  plain  meaning  of  which  is  to  the  right  to  demand  a  fresh  lease, 
whereas  in  Hand  v.  Hall  the  tenant  had  merely  the  right  at  the  end  of  the 
term,  on  giving  a  month's  previous  notice,  "  to  remain  on  for  three  years 
and  a  half  more." 

The  following  was  the  judgment  of  the  Court  delivered  on  March 
5th  :— 

JUDGMENT. 

TREVELYAN,  J. — The  only  questions  argued  before  me  and  which  I 
have  to  decide  in  this  case  are  whether  the  documents  which  create  the 
tenancy  of  the  defendant  are  admissible  in  evidence.  It  is  conceded  that 


(l)  3B.  21. 
(4)  13  C.  113. 


(2)  26  W.R.  98. 

(5)  2  B.L.R.A.C.  75. 
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if  they  are  admitted  in  evidence  there  must  be  a  decree  for  the  defendant 
except  as  I  shall  mention  hereafter,  and  that  if  they  are  not  so  admitted 
the  plaintiff  must  succeed.  The  contention  between  the  parties  is  as  to 
the  payment  of  the  costs.  The  plaintiff  is  entitled  to  a  decree  for  Rs.  520, 
the  rent  for  the  months  of  July,  August,  September  and  October  1889. 

The  rent  for  July  was  offered  to  him,  but  he  refused  to  accept  it,  so 
that  the  tender  of  the  rent  for  the  subsequent  months  would  have  been  an 
empty  form,  and  as  the  rent  for  these  months  [554]  accrued  due  after 
the  suit  was  brought,  the  tender  or  non-tender  of  the  rent  could  not  affect 
the  costs  of  the  suit. 

The  defendant  has  vacated  the  premises  since  the  suit  was  brought. 

The  admissibility  of  the  documents  depends  in  the  first  place  upon 
whether  they  require  registration,  and  in  the  second  place  upon  whether 
the  lease  which  was  tendered  for  execution  and  was  properly  stamped 
can  be  treated  as  a  part  of  the  correspondence  which  created  the  tenancy. 

As  to  the  registration,  a  series  of  cases  shows  that  where  correspondence 
constitutes  a  contract  leasing  premises  for  more  than  a  year,  that  corres- 
pondence must  be  registered,  although  a  formal  document  may  be 
contemplated.  There  is  no  doubt  that  by  the  correspondence  in  this  case 
the  plaintiff  leased,  and  the  defendant  accepted  the  lease  of  the  premises. 

The  lease  was  for  a  year,  but  it  was  provided  that  the  tenant  should 
have  the  option  of  renewal  for  a  second  year. 

1  have  to  decide  whether  the  existence  of  this  option  creates  a  lease 
for  a  term  exceeding  one  year  within  the  meaning  of  s.  17,  cl.  (d)  of  the 
Registration  Act  (III  of  1877). 

After  careful  consideration  I  have  come  to  the  conclusion  that  the 
documents  do  not  require  registration.  A  number  of  cases  have  been  cited 
and  have  been  referred  to  by  me. 

Of  the  cases  which  are  in  point  the  result  is  that  on  the  one  hand  we 
have  decisions  of  the  Bombay,  Madras,  and  Allahabad  High  Courts 
accepting  as  applicable  to  the  determination  of  this  question  the  decision 
of  the  Court  of  Appeal  in  England  in  Hand  v.  Hall  (1).  On  the  other 
hand,  there  are  some  decisions  of  Division  Benches  of  this  Court  on 
appeals  from  the  mofussil,  the  last  of  which,  Bhobani  Mahto  v.  Shibnath 
Para  (2),  is  in  point.  The  value  of  the  report  of  that  case  and  of  the  other 
cases  of  this  Court  which  have  been  cited  is  much  diminished  by  the 
absence  of  notes  of  the  argument  or  of  the  cases  cited.  In  determining 
whether  I  ought  to  act  upon  this  decision,  it  is  all  important  to  know 
whether  the  case  of  Hand  v.  Hall  was  cited  to  the  learned  Judges  who 
tried  the  case  in  this  Court.  The  report  is  silent,  and  both  the  Judges 
have  since  left  this  Court,  so  I  have  no  means  of  [555]  referring  to  them 
as  to  that  fact.  I  think  it  is  pretty  clear  that  Hand  v.  Hall  was  not 
cited.  It  is  so  much  in  point  that  if  it  had  been  the  learned  Judges  of 
this  Court  would  probably  have  distinguished  it  in  their  judgment. 

In  Hand  v.  Hall  the  question  was,  it  is  true,  as  to  the  construction 
of  English  statutes,  but  the  question  there  was,  as  the  question  is  here, 
whether  a  lease  giving  an  option  to  renew  was  a  lease  for  more  than  the 
original  term  of  the  demise. 

The  reasoning  in  Hand  v.  Hall  seems  to  apply  equally  here. 

Lord  Cairns  there  says : — "  The  document  we  have  to  construe  in 
this  case  runs  thus : — «  Hand  agrees  to  let,  and  Hall  agrees  to  take,  the 
large  room  on  the  south  end  of  the  Exchange,  Wolverhampton,  from  the 
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14th  February  next  until  the  following  midsummer  twelve  months.' 
Stopping  there,  there  can  be  no  doubt  that  those  words  are  words  of 
present  demise,  and  if  the  document  had  contained  those  words  only,  the 
defendant  would  have  become  tenant  from  the  14th  of  February  to  the 
following  midsummer  twelve  months.  The  document,  however,  goes  on  : — 
'  With  right  at  the  end  of  that  term  for  the  tenant,  by  a  previous  month's 
notice,  to  remain  on  for  three  years  and  a  half  more.'  By  this  latter  part 
of  the  agreement  an  option  is  given  to  the  defendant,  and  must  be  exer- 
cised by  him  before  it  can  be  said  that  any  interest  has  passed  to  him. 
It  is  a  stipulation  that  at  his  option,  on  a  notice  given  to  the  plaintiff,  he 
shall  not  be  disturbed  for  three  years  and  a  half.  Whereas  there  is  not 
anything  to  be  done  by  the  tenant  in  the  first  part  of  the  agreement  to 
create  a  demise,  in  the  second  part  something  has  to  be  done  by  him 
before  that  part  takes  effect,  and  until  that  is  done  it  is  impossible  to  tell 
whether  a  tenancy  shall  come  into  force  or  not.  I  think,  therefore,  that 
it  is  absolutely  necessary  to  devide  the  contract  into  two  parts.  I  think 
the  agreement  is  an  actual  demise,  with  a  stipulation  superadded  that  if 
at  his  option  the  tenant  gives  the  landlord  a  notice  of  his  intention  to 
remain,  he  shall  have  a  renewal  of  his  tenancy  for  three  years  and  a 
half." 

On  the  same  reasoning  there  is  in  this  case  merely  a  demise  for  a 
year. 

I  am  justified  in  my  view  that  the  reasoning  in  Hand  v.  Hall  applies 
to  the  construction  of  the  Registration  Act  by  the  decision  of  [556]  the 
Bombay  High  Court  in  Afu  Budgavda  v.  Narhari  Annajee  (1),  by  the 
decision  of  the  Allahabad  High  Court  in  Khayali  v.  Hnsain  Baksh  (2), 
and  by  the  decision  of  the  Madras  High  Court  in  Virammal  v.  Kasturi 
Ritngayyangar  (3).  Speaking  with  every  respect  to  the  decision  of  this 
Court  to  which  1  have  referred,  I  think  I  should  apply  the  reasoning  of 
Hand  v.  Hall  to  the  construction  of  the  Registration  Act.  I  have  no 
doubt  that  if  Hand  v.  Hall  and  the  decisions  to  which  I  have  referred 
had  been  cited  to  the  Judges  of  this  Court,  they  would  have  come  to  a 
different  conclusion. 

I    hold  that  the  documents   in  question  do   not  require  registration. 

There  can,  I  think,  be  no  doubt  that  the  correspondence  required 
stamping.  It  was  complete  in  itself  before  the  lease  was  tendered  for 
execution.  It  is  only  on  the  ground  that  it  was  so  complete  that  the 
defendant  can  succeed.  If  I  were  to  accede  to  Mr.  Gasper's  argument, 
I  should  have  to  hold  that  the  revenue  law  could  be  evaded  by  stamping 
a  subsequent  letter  after  the  contract  had  been  completed. 

If  the  penalty  (Rs.  110)  is  paid,  the  documents  tendered  can  be 
marked  as  exhibits.  [The  penalty  was  here  paid.] 

The  penalty  having  been  paid  the  documents  may  be  admitted  in 
evidence,  and  there  will  be  a  decree  for  the  plaintiff  for  Rs.  520.  In  other 
respects  the  suit  is  dismissed. 

The  plaintiff  must  pay  the  defendant's  costs  on  scale  No.  2. 

Attorneys  for  plaintiff:  Messrs.  Banner jee  and  C hatter jee. 

Attorney  for  defendant :  Baboo  Gonesh  Chunder  Chunder. 

H.  T.  H. 
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[557]  APPELLATE  CIVIL. 

Before  Sir  W.  Comer    Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Baner/ee. 


KHETTER  CHUNDER  GHOSE  AND  OTHERS  (Defendants)  v.  HARI 
DAS  BUNDOPADHYA  (Plaintiff)*      [13th  March,  1890.] 

Hindu  Law — Endowment — Gift  of  idol  and  debutter   land — Private   Endowment — 
Benefit  of  idol — Sebaits — Debutter  property. 

A  gift  of  an  idol  and  of  the  lands  with  which  it  is  endowed  (being  a  private 
endowment)  mads  with  the  concurrence  of  the  whole  family  to  another  family 
for  the  purpose  of  carrying  on  the  regular  worship  of  the  idol,  if  made  for  the 
benefit  of  the  idol,  is  not  invalid,  and  is  one  binding  on  succeeding  sebaits. 

[Rel.   on,    13  C.W.N.    1084  =  3   Ind.   Cas.   76;'  R.,  23  B.  131  (136);  D.,  34   C.  828  = 
11  C.W.N.  782  (788).] 

THE  plaintiff  in  this  suit  sought  to  recover  possession  of  certain  lands, 
alleging  that  a  portion  of  this  land  was  his  ancestral  property,  and  that 
the  remainder,  which  formed  the  debutter  land  of  an  idol  originally  belonging 
to  the  defendants'  family  (the  Ghoses),  had  been  made  over  together  with 
the  idol  to  the  grandfather  and  the  granduncle  of  the  plaintiff  by  a  deed 
of  gift  executed  in  the  year  1847  by  defendant  No.  4  and  the  father  of 
defendants  Nos.  1,  2  and  3,  they  being  at  that  time  unable  to  carry  on  the 
worship  of  the  idol  out  of  the  profits  arising  out  of  the  debutter  lands  ; 
and  that  the  plaintiff's  predecessors,  and  subsequently  the  plaintiff,  had 
ever  since  held  the  land  in  question,  and  had  performed  the  worship  of 
the  idol  until  he  was  dispossessed  therefrom  in  1884  by  the  defendants. 
The  defendants  pleaded  limitation,  questioned  the  validity  of  the  deed  of 
gift,  and  claimed  the  land  as  their  own. 

The  Subordinate  Judge  found  that  the  plaintiff  had  made  out  his 
title,  and  was  entitled  to  possession.  This  decision  was  upheld  on  appeal 
by  the  District  Judge,  who,  however,  was  of  opinion  that  the  plaintiff  was 
also  entitled  to  recover  on  another  ground,  viz.,  that  he  had  acquired  an 
indefeasible  title  to  the  land  by  12  years'  adverse  possession. 

[558]  The  defendants  appealed  to  the  High  Court. 

Baboo  Rash  Behari  Ghose,  for  the  appellants,  contended  that  the  deed 
of  gift  was  invalid,  it  purporting  to  be  a  gift  of  an  idol,  and  land  endowed 
for  that  idol's  worship  ;  and  that  such  a  gift  could  not  bind  subsequent 
sebaits,  referring  to  the  Padma  Purana,  Patalakhandat  Chapter  79 ; 
Dayabhaga,  ch.  vi,  s.  ii,  26  ;  Durga  Bibi  v.  Chanchal  Ram  (1) ;  Narasimma 
Thatha  A  chary  a  v.  Anantha  Bhatta  (2) ;  Kuppa  Gurukal  v.  Dorasami 
Gurtikal  (3) ;  Ukoor  Doss  v.  Chunder  Sekhur  Doss  (4)  ;  Rup  Narain  Singh 
v.  Junko  Bye  (5)  ;  Varmah  Valia  v.  Varmah  Kunhi  Kutty  (6) ;  Mancharam 
v.  Pranshankar  (7). 

Baboo  Mohini  Mohun  Roy,  for  the  respondent. — The  authorities  cited 
are  clearly  distinguishable  from,  and  somewhat  wide  of,  the  present  case. 
This  was  a  case  of  a  private  or  family  endowment,  and  it  has  been  found 
as  a  fact  that  the  transfer  was  for  the  benefit  of  the  family  idol,  i.e., 

*  Appeal  from  Appellate  Decree  No.  63  of  1889,  against  the  decree  of  H.  Beveridge, 
Esq.,  Judge  of  24-Pergunnahs,  dated  the  26th  of  November  1888,  affirming  the  decree  of 
Baboo  Amrito  Lai  Pal,  Subordinate  Judge  of  24-Pergunnahs,  .dated  the  15th  of  Sep- 
tember 1887. 

(1)  4  A.  81.  (2)  4  M.  391.  (3)  6  M.  76.  (4)  3  W.R.  152. 

(5)  3  C.L.R,  112.     (6)  1  M.  235.  (7)  6  B.  298. 
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for  the  better  carrying  on  of  its  worship.  A  sebait  has  power  to  alienate 
property  for  the  benefit  of  the  idol — Pvosunno  Kwnari  Debya  v.  Golab 
Chand  Baboo  (1)  and  Doorga  Nath  Roy  v.  Ram  Clwndev  Sen  (2)  In  this 
last  case  the  Privy  Council  held  also  that  in  the  case  of  land  dedicated  to 
a  family  idol,  "the  consensus  of  the  whole  family  might  give  the  estate 
another  direction."  Here  all  the  members  of  the  family,  male  and 
female,  had  either  joined  in  the  gift  or  expressed  their  consent  by  attest- 
ing it. 

Baboo  Rash  Behari  Ghose  in  reply. 

JUDGMENT. 

The  judgment  of  the  Court  (PETHERAM,  C.  J.  and  BANERJEE,  J.) 
was  delivered  by 

BANERJEE,  J. — This  appeal  arises  out  of  a  suit  by  the  respondent  to 
recover  possession  of  some  land.  The  plaintiff  alleged  that  a  portion 
of  the  disputed  land  was  his  ancestral  property ;  that  the  remainder, 
which  formed  the  debuttev  land  of  an  idol  named  Sridhar,  originally 
belonging  to  the  defendant's  family  called  the  Ghoses,  was  made 
over  along  with  the  idol  to  the  grandfather  and  the  [559]  granduncle 
of  the  plaintiff  by  a  deed  of  gift  executed  by  defendant  No.  4  and  the 
father  of  defendants  Nos.  1,  2  and  3  in  1254,  or  1847,  owing  to  their 
inability  to  carry  on  the  worship  with  the  profits  of  the  endowed  land  ; 
and  that  the  plaintiffs  predecessors,  and  after  them  the  plaintiff,  had  ever 
since  been  holding  the  land  and  performing  the  worship  until  1291,  or 
1884,  when  the  plaintiff  was  dispossessed  by  the  defendants. 

The  defendants  pleaded  limitation,  questioned  the  genuineness  and 
the  validity  of  the  deed  of  gift  set  up  by  the  plaintiff,  and  claimed  the 
land  in  suit  as  their  own. 

The  Courts  below  have  found  in  favour  of  the  plaintiff's  title  and 
possession,  and  the  lower  appellate  Court  has  further  held  that,  even  if 
the  deed  of  gift  was  invalid,  the  plaintiff  had  acquired  a  title  by  twelve 
years'  possession. 

In  second  appeal  the  grounds  urged  on  behalf  of  the  defendants  are 
— first,  that  the  deed  of  gift  set  up  by  the  plaintiff  is  not  valid  in  law,  and 
secondly,  that  the  plaintiff's  possession  being  admittedly  that  of  a  sebait  or 
trustee,  he  could  not  acquire  any  title  by  adverse  possession. 

Upon  the  first  ground  it  is  argued,  first,  that  the  deed  is  invalid  as  it 
purports  to  give  away  an  idol,  which  cannot  be  the  subject  of  transfer  ; 
and  secondly,  that  in  no  case  can  the  transfer  be  valid  beyond  the  life- 
time of  the  grantors,  who  were  merely  entitled  to  the  management  of  the 
endowed  property  as  sebaits  or  trustees  for  the  time  being,  and  who  had 
no  power  to  bind  their  successors. 

It  is  true  that  the  Hindu  law  prohibits  the  sale  of  an  idol  (see  the 
Padma  Puvana  Patalakhanda,  Chapter  79),  and  also  the  partition  of  it 
(see  Dayabhaga,  Chapter  VI,  s.  II,  26),  though  when  there  are  several 
idols,  partition  is  recognised  by  custom  (see  West  and  Buhler's  Digest  of 
Hindu  Law,  2nd  edition,  page  396).  But  there  is  no  absolute  prohibition 
against  the  gift  of  an  idol.  An  idol  is  not  mentioned  as  an  unfit  subject 
of  gift  by  Hindu  lawyers  in  their  enumeration  of  what  are,  and  what  are 
not,  fit  subjects  of  gift  (see  Colebrooke's  Digest,  Book  II,  Chapter  IV); 
but  on  the  contrary  the  gift  of  an  idol  under  certain  circumstances  is 
considered  a  laudable  act  (see  the  Varaha  Pitrana,  Chapter  185  ;  see  also 
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Hemdris,  Chaturvarga  Chintamoni,  Danakhanda,  Chapter  II).  But  having  1890 
regard  to  the  view  we  take  of  the  deed  in  question,  we  do  [560]  not  think  MARCH  13. 
it  necessary  to  examine  this  point  much  further.  That  deed,  though  it 
nominally  professes  to  be  a  deed  of  gift  of  the  idol  and  its  land,  is  in  reality 
a  deed  of  arrangement  for  carrying  on  the  worship  of  the  idol.  The  fact,  as 
the  Courts  below  have  found  it,  was  that  the  Ghoses  were  unable  to  carry 
on  the  worship  of  the  idol  Sridhar  with  the  income  of  the  debuttev  land, 
and  the  plaintiffs  predecessors  being  found  able  and  willing  to  carry  on 
the  same,  the  Ghoses,  with  the  concurrence  of  the  whole  family,  made 
over  to  them  the  idol  and  its  lands  for  the  purpose  of  performing  its  wor- 
ship regularly  from  generation  to  generation.  It  has  been  expressly  found 
by  the  Courts  below  that  the  arrangement  was  for  the  benefit  of  the  idol  ; 
and  the  real  question  in  this  case  is  whether  such  an  arrangement  is  valid 
in  law  and  binding  upon  succeeding  sebaits. 

We  are  of  opinion  that  it  is.  It  has  been  held  in  several  cases  that  a 
sebait  has  authority  to  do  what  may  be  required  for  the  service  of  the  idol 
and  for  the  benefit  and  preservation  of  its  property.  In  Prosunno  Kumari 
Debya  v.  Golam  Chand  Baboo  (1)  the  Judicial  Committee  observe  : — "  It  is 
only  in  an  ideal  sense  that  property  can  be  said  to  belong  to  an  idol,  and 
the  possession  and  management  of  it  must,  in  the  nature  of  things,  be 
entrusted  to  some  person  as  sebait  or  manager.  It  would  seem  to  follow 
that  the  person  so  entrusted  must  of  necessity  be  empowered  to  do  what- 
ever may  be  required  for  the  service  of  the  idol  and  for  the  benefit  and 
preservation  of  its  property,  at  least  to  as  great  a  degree  as  the  manager 
of  an  infant  heir.  If  this  were  not  so,  the  estate  of  the  idol  might  be 
destroyed  or  wasted,  and  its  worship  discontinued  for  want  of  the 
necessary  funds  to  preserve  and  maintain  them."  And  the  same  view  is 
affirmed  by  their  Lordships  in  Doorga  Nath  Roy  v.  Ram  Chunder  Sen  (2) 
in  which  it  has  been  further  observed  that  in  the  case  of  land  dedicated 
to  a  family  idol  '  the  consensus  of  the  whole  family  might  give  the 
estate  another  direction.'  If  that  is  so,  we  see  no  sufficient  reason 
why  the  arrangement  made  in  this  case  in  1254  by  the  sebaits,  who  were 
all  the  then  members  of  the  Ghose  family,  for  the  purpose  of 
preserving  the  property  of  the  ido!  and  preventing  the  discontinuance 
of  its  worship,  should  not  be  held  to  be  valid.  It  was  said  that  the 
effect  of  the  arrangement  was  to  convert  an  endowment  for  the  spiritual 
[561]  benefit  of  the  original  founder's  family  into  one  for  the  benefit  of 
the  family  of  the  plaintiff.  We  do  not  think  that  that  was  so.  Having 
regard  to  the  terms  of  the  deed  of  1254,  and  to  the  fact  that  the  idol  with 
its  endowed  property  was  made  over  to  the  plaintiff's  predecessors,  we 
think  that  according  to  Hindu  notions  the  worship  of  the  idol  would  still 
be  for  the  benefit  of  the  original  founder's  family  from  a  spiritual  point 
of  view.  And  if  the  worship  of  the  idol  is  at  any  time  neglected,  it  will  be 
open  to  the  representatives  of  that  family  to  enforce  its  performance  ;  for 
under  the  deed  of  1254  it  was  upon  the  express  condition  of  the  regular 
performance  of  the  worship  that  the  idol  and  its  properties  were  made  over 
to  the  predecessors  of  the  plaintiff.  It  has  been  found  that  the  plaintiff  has 
been  duly  performing  the  worship  of  the  idol,  and  no  question  has  been 
raised  as  to  his  fitness  to  do  so. 

It  remains  now  to  consider  the  cases  that  were  cited  in  support  of 
the  appellants'  contention.  They  are  all  distinguishable  from  the  pre- 
sent in  one  material  respect.  In  none  of  them  was  it  found  or  even 
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alleged  that  the  alienation  that  was  called  in  question  was  for  the  benefit 
of  the  endowment. 

In  one  of  the  cases  cited,  Durga  Bibi  v.  Chanchal  Ram  (1),  all  that 
was  held  was  that  the  right  of  managing  a  temple,  of  officiating  at  the 
worship  conducted  in  it,  and  of  receiving  the  offerings  made  at  the  shrine, 
could  not  be  sold  in  execution  of  a  decree  against  the  manager.  In 
Navasimma  Thatha  Achavya  v.  Anantha  Bhatta  (2)  and  Kuppa  Gurukal 
v.  Dovasami  Guvnkal  (3)  the  sale  of  the  priestly  office  for  the  benefit  of 
the  sebait  was  held  to  be  illegal.  In  Ukhoor  Doss  v.  Chunder  Sekhur  Doss  (4) 
the  gratuitous  transfer  of  the  right  of  management  by  one  of  several 
joint  Sfbaits  of  a  family  idol  was  held  to  be  invalid  beyond  the  lifetime  of 
the  transferor,  on  the  ground  of  its  involving  an  intrusion  by  a  stranger 
into  the  management  of  a  family  endowment,  and  in  Rup  Narain  Singh 
v.  Junko  Bye  (5),  the  general  proposition  is  affirmed  that  a  person  who  is 
himself  nominated  a  trustee  has  no  right  to  transfer  his  trust  to  any  other 
person. 

£562]  In  the  case  of  Varmah  Valid  v.  Varmah  Kunhi  Kutty  (6),  which 
was  a  case  of  a  public  endowment,  the  transfer  of  the  office  of  trustees  at 
the  mere  will  of  the  trustees  for  the  time  being  was  held  to  be  invalid  as 
being  in  contravention  of  the  special  arrangements  made  by  the  founder, 
and  as  involving  apprehended  inconvenience  in  the  carrying  out  of  the 
trust.  The  case  of  Manchavam  v.  Pvanshankar  (7)  whilst  affirming  the  in- 
validity of  an  alienation  of  the  office  of  sebait  to  a  stranger,  supports  the 
respondent's  case  so  far,  that  it  upholds  an  alienation  made  in  favour  of  a 
member  of  the  founder's  family. 

These  cases  therefore  do  not  militate  against  the  view  that  in  the 
case  of  a  private  endowment  an  alienation  of  the  sebaifs  office,  made  with 
the  concurrence  of  the  whole  family,  and  for  the  benefit  of  the  endowment, 
would  be  valid. 

Upon  reason  and  upon  authority  therefore  we  think  that  the  deed  of 
1254  is  a  valid  document,  and  that  the  plaintiff  is  entitled  to  succeed  in  this 
suit. 

In  this  view  of  the  case  it  is  unnecessary  to  consider  the  question 
whether  the  plaintiff  has  acquired  a  title  by  twelve  years'  possession. 

The  result  is  that  this  appeal  must  be  dismissed  with  costs. 

T.  A.  P.  Appeal  dismissed. 


17  C.  562. 
CRIMINAL  REFERENCE. 

Before  MY.  Justice  Norris  and  Mr.  Justice  Macpherson. 


QUEEN.EMPRESS  v.  BISSESSUR  SAHU  AND  ANOTHER.  * 
[17th  March,  1890.] 

Criminal  Procedure  Code  (Act  of  1882),  s.  133 — Removal  of  obstruction  in  public 
way — Question  of  title— Bona  fides  of  claim  of  title,  Right  of  Magistrate  to 
enquire  into — Jurisdiction . 

In  a    proceeding    under    s.  133    of    the   Criminal    Procedure    Code   for  the 
purpose    of     compelling     the    removal    of    an      obstruction     from    a    public 

*  Criminal  Reference  No.  49  of  1890.  made  by  H.  W.  Gordon,  Esq.,  Sessions  Judge 
of  .Sarun,  dated  the  17th  of  February  1890,  against  the  order  passed  by  Munshi 
S»rajul-Huq,  Deputy  Magistrate  of  Sarun,  dated  the  14th  of  January  1890. 

(1)  4  A.  81.  (2)  4  M.  391.  (3)  6  M.  76.    '        (4)  3  W.R.  152. 

(5)  3  C.L.R.  112.     (6)  1  M.  235.  (7)  6  B.  298. 
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[563]  way  where  a  bona  fide  question  as  to  the  way  being  public  is  raised,  there 
is  no  jurisdiction  to  make  an  order  under  the  section,  and  the  question  should 
be  left  for  determination  by  the  Civil  Court.  To  have  this  effect,  .however,  the 
claim  must  be  bona  fide  and  not  a  mere  pretence  to  oust  jurisdiction,  and  it  is 
for  the  Magistrate  to  say  whether  the  claim  be  bona  fide  or  not. 

[F.,22  B.  988  (994)  ;  R.,  31  C.  979=9  C.W.N.  72  (74).] 

THIS    was  a   reference  by   the    Sessions  Judge  of   Sarun  under   the 
provisions  of  s.  438  of  the  Criminal  Procedure  Code. 
The  terms  of  the  reference  were  as  follows  : — 

"  It  appears  that  the  District  Magistrate  on  the  complaint  of  Kharag 
Narain  and  others,  and  on  a  police  report,  took  proceedings  against  Bisses- 
sur  Sahu,  the  petitioner  before  me,  and  against  Ram  Saran  Sahu 
under  s.  133,  Criminal  Procedure  Code,  by  directing  them  to  remove 
certain  obstruction  from  a  public  way,  or  to  appear  before  one  of  his 
Subordinates  and  move  to  have  the  order  set  aside.  The  public  way 
referred  to  is  said  to  be  a  village  pathway,  which  is  used  by  the  public, 
and  the  obstructions  complained  of  consisted  of  a  wall,  a  stack  of  bricks, 
and  a  shed  placed  and  erected  on  a  portion  of  the  pathway.  These  persons 
in  due  course  appeared  before  the  Deputy  Magistrate  and  raised  certain 
objections.  Bissessur  Sahu  urged  that  there  was  no  public  pathway  in 
existence  on  the  spot  as  alleged  by  the  complaining  parties,  while  Ram 
Saran,  admitting  the  existence  of  such  a  pathway,  denied  that  it  has  been 
obstructed.  The  Deputy  Magistrate  went  into  evidence,  and  he  finds  as 
a  fact  that  the  pathway  is  in  existence  and  that  it  is  a  public  pathway, 
and  further  that  it  has  been  obstructed  as  alleged  by  Bissessur  Sahu.  He 
accordingly  ordered  him  to  remove  the  obstructions  within  seven  days, 
and  to  restore  the  pathway  to  its  former  condition. 

"  Bissessur  Sahu  now  urges  before  me  that  under  several  rulings  of 
the  High  Court  the  Magistrate  was  not  competent  to  determine  the  ques- 
tion as  to  whether  the  pathway  was  a  public  or  private  way,  and  I  think 
his  contention  is  correct.  The  rulings  cited  are  the  following  : — Basaruddin 
BhuiaJi  v.  Bahar  Ali  (1),  Ashav  Mea  v.  Sabdar  Mea  (2),  and  Lai  Mea 
v.  Naziv  Khalasti  (3),  and  in  these  it  was  held  that  whenever  a  bona  fide 
question  seems  [564]  to  exisit  (as  in  the  present  case)  as  to  whether  there 
is  a  public  road  in  existence  at  the  place  named,  such  question  is  one 
for  the  Civil  Courts  to  decide,  because  the  enquiry  contemplated  by 
ss.  133,  et  seq,  Criminal  Procedure  Code,  is  an  enquiry  into  the  existence 
or  non-existence  of  the  obstru&ion  complained  of  and  not  an  enquiry  into 
disputed  questions  of  title. 

"  Such   being  the   law,  I  think  the  Deputy  Magistrate's  order  cannot 
be  sustained,  and  I  accordingly  recommend  that  it  be  set  aside.  " 
No  one  appeared  on  reference. 

The  order  of  the  Court  (NORRIS  and  MACPHERSON,  JJ.)  was  as 
follows : — 

ORDER. 

In  this  case  Kharag  Narain  Singh  and  others  complained  to  the 
District  Magistrate  under  s.  133,  Code  of  Criminal  Procedure,  against 
Bissessur  Sahu,  Ram  Sarun  Sahu,  and  Piyar  Chand  Sahu,  alleging 
that  they  had  obstructed  a  certain  public  way  by  placing  bricks  and 
erecting  a  shed  thereon.  The  District  Magistrate  ordered  a  police  enquiry 
to  be  made.  The  police  reported  that  Bissessur  and  Ram  Sarun  had 
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obstructed  a  path  by  a  mud  wall,  the  stacking  of  bricks  and  the  erection 
of  a  shed.  The  District  Magistrate  thereupon  issued  an  order  under 
s.  133,  Code  of  Criminal  Procedure,  requiring  Bissessur  and  Ram 
Sarun  to  remove  the  obstructions,  or  to  appear  and  show  cause  against  such 
order.  The  defendants  filed  written  statements  ;  Bissessur  denied  the 
existence  of  the  path  obstructed  ;  Ram  Sarun  admitted  its  existence,  but 
denied  having  obstructed  it. 

The  Deputy  Magistrate,  to  whom  the  case  was  referred,  visited  the 
spot  and  examined  a  number  of  witnesses  and  found  that  the  path  in 
question  is  in  existence,  that  it  is  a  public  one,  and  that  it  has  in  part  been 
obstructed  by  the  defendant  Bissessur.. 

During  the  progress  of  the  investigation  before  the  Deputy  Magis- 
trate an  attempt  was  made  to  compromise  the  case,  and  a  petition  of 
compromise  was  filed,  in  which  Bissessur  admitted  that  the  path  in 
question  was  a  public  one.  The  Deputy  Magistrate  refused  to  allow  the 
case  to  be  compromised,  "  because  the  path  is  a  public  one,  and  the  parties 
concerned  in  this  case  had  no  right  to  make  any  change  in  its  width  and 
allow  the  wall  to  stand  on  a  part  of  it." 

[565]  The  Deputy  Magistrate  confirmed  the  conditional  order  of  the 
Magistrate,  and  directed  Bis,sessur  to  remove  the  obstructions  complained 
of  within  seven  days. 

Bissessur  obtained  a  rule  from  the  Sessions  Judge  calling  on  the 
Deputy  Magistrate  and  the  complainants  to  show  cause  why  the  order  of 
the  Deputy  Magistrate  should  not  be  set  aside. 

On  the  argument  of  the  rule,  Bissessur  contended  that  under  several 
rulings  of  the  High  Court,  viz.,  Basavuddin  Bhniah  v.  Bahar  Ali  (1), 
Askar  Mea  v.  Sabdar  Mea  (2)  and  Lai  Miah  v  Naziv  Khalashi  (3).  the 
Magistrate  was  not  competent  to  determine  the  question  as  to  whether 
the  pathway  was  a  public  or  private  way. 

The  Sessions  Judge  has  referred  the  case  to  us  with  a  recommend- 
ation that  the  Deputy  Magistrate's  order  should  be  set  aside,  on  the  ground 
that  there  was  a  bonafide  question  raised  by  Bissessur  as  to  whether  the 
path  in  question  was  a  public  way  or  not,  and  that  the  cases  cited  showed 
that  when  such  a  question  was  raised,  there  was  no  jurisdiction  to  make 
an  order  under  s.  133,  Code  of  Criminal  Procedure. 

We  quite  agree  with  the  Sessions  Judge  that  the  Deputy  Magistrate 
ought  not  to  have  made  the  order  if  there  was  a  bona  fide  contention  on 
Bissessur's  part  that  the  path  was  not  a  public  way. 

In  Luckhee  Narain  Banevjee  v.  Ram  Kumar  Mukherjee  (4),  the  law  is 
thus  laid  down: — "When  such  a  question  is  bonafide  raised,  the  Magis- 
trate ought  not  to  make  an  order  under  these  sections  of  the  Code,  but 
should  allow  an  opportunity  for  the  determination  of  the  question  by  the 
Civil  Ccurt.  The  claim  of  title  must,  however,  in  order  that  it  should  be 
allowed  to  have  this  effect,  be  bonafide,  and  not  a  mere  pretence  to  oust 
jurisdiction,  and  it  is  for  the  Magistrate  to  say  whether  the  claim  be  bona 
fide  or  a  mere  pretence.  " 

We  entirely  concur  in  this  view  of  the  law. 

We  therefore  set  aside  the  order  of  the  Deputy  Magistrate,  and 
direct  him,  after  notice  to  both  parties,  to  investigate  the  [566]  complaint 
de  novo.  If  he  is  satisfied  that  the  defendants'  contention  that  the  way 
in  question  is  not  a  public  way  is  bonafide,  and  not  a  mere  pretence,  he 
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should  set  aside  the  Magistrate's  conditional    order, 
reasonable  and  probable  cause  for  his  decision,  that 
bona  fide,  he  should  confirm  the  conditional  order. 
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If    he   finds,    having 
the  contention    is  not 

Order  reversed. 


17  C.  566. 
CRIMINAL  REFERENCE. 

Before  Mr.  Justice  Norris  and  Mr.  Justice  Macpherson. 


QUEEN-EMPRESS  v.  HARRIDAS  SAN.* 
[17th  March,  1890.] 

Bengal  Excise  Act  (Bengal  Act  VII   of   1878),    ss.   53,    59,   60— Sale   by   servant   of 
licensed  vendor  in  presence  of  master — Liability  oj  servant. 

The  accused,  who  was  the  servant  of  a  licensed  retail  vendor,  of  spirituous  and 
fermented  liquors  under  Ben.  Act  VII  of  1878,  was  convicted  of  an  offence  under 
s.  53  of  that  Act  for  selling  exciseable  liquor  \vithout  a  license.  The  sale 
charged  against  him  was  of  a  quantity  of  puchwai  in  excess  of  that  allowed  to  be 
sold  under  the  license  of  his  master.  The  sale  was  made  in  the  presence  of  the 
master,  the  license,  the  accused  merely  handing  the  liquor  to  the  purchaser  at  his 
master's  request.  Held  that  the  conviction  was  bad,  as  the  facts  did  not  establish 
a  tale  by  the  accused,  the  mere  mechanical  act  of  handing  the  liquor  to  the  pur- 
chaser not  constituting  a  sale  by  the  accused. 

[D..29C.  496  (497.)] 

THIS  was  a  reference  by  the  Sessions  Judge  of  Birbhoom  under  the 
provisions  of  s.  438  of  the  Code  of  Criminal  Procedure.  The  terms  of  the 
reference  were  as  follows  : — 

"  The  petitioner  Harridas  San  has  been  convicted  under  s.  53  Ben 
Act  VII  of  1878,  and  sentenced  to  pay  a  fine  of  Rs.  15,  or  in  default  to 
undergo  simple  imprisonment  for  two  weeks. 

[567]  "  One  Bama  Charan  Saha  is  a  licensed  vendor  of  puchwai. 
Sriram  Jugi  purchased  5  seers  (pncca)  at  his  shop,  the  person  who  served* 
him  being  the  petitioner.  The  head-constable  regarding  petitioner  as  a 
partner  with  Bama  Charan  San  reported  petitioner  for  prosecution  for  sale 
of  a  quantity  of  puchwai  in  excess  of  that  which  the  license  permitted 
namely  4  seers.  The  petitioner  was  accordingly  summoned,  not  indeed' 
under  s.  60,  but  under  s.  59  of  the  Act.  At  the  trial,  the  prose- 
cution gave  no  evidence  of  partnership.  On  the  contrary  the  witnesses 
examined  and  the  petitioner  himself  all  agreed  in  saying  that  petitioner 
was  the  servant  of  Bama  Charan,  the  licensee.  Accordingly  the  Magis- 
trate convicted  neither  under  s.  60,  nor  s.  59,  but  under  s.  53  for  selling 
without  license. 

"  No  doubt  it  has  been  repeatedly  held  that  servants  of  licensees  are 
not,  as  such,  exempt  from  responsibility  under  the  Bengal  Excise  Act 
In  ye  Ishiir  Chunder  Shaha  (1),  Empress  v.  Baney  Madhub  Shaw  (2) 
Empress  v.  Ishan  Chundra  De  (3).  But  I  do  not  find  that  in  any  of  the 
cases  quoted  the  facts  resemble  those  of  the  present  case.  For  here  the 
evidence  shows  that  the  sale  was  in  substance  the  act  not  of  the  shop-man 
but  of  the  shop-keepet ;  that  is  to  say,  the  licensee  was  himself  present,  and 

*  Criminal  Reference  No.  53  of  1890,  made  by  J.  Whitmore.  Esq.,    Sessions  Tud^ 
of  Birbhoom,  dated  the  24th  February  1890,  against  the  order  passed  by  N   K    SarlT 
Esq.,  Joint-Magistrate  of  Birbhoom,  dated  the  17th  of  January  1890  ' 

(1)  19  W.R.  Cr.  34.      (2)  8  C.  207  =  10  C.L.R.  389.    (3)  9  C.  847^12  C.L.R.  451 
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1890       even  personally  directed   his  servant,    the  petitioner,  to    deliver  the    pot  of 
MARCH  17.    puchwai  to  the  purchaser  Sri  ram  Jugi. 

"  The  person  responsible  under  the  Bengal  Excise  Act  for  such  a  sale 
CRIMINAL   wouicj)  j    consider,   be   the   licensee    himself.     As   for   petitioner,    his   res- 
REFER-     ponsibility  would  seem  to  be  little,  if  at  all,  greater  than    that  of  the   coolie 
ENCE.        jn  Empyess  v.  Ishan  Chundra  De  (1). 

17~C~566  "  *n  ^^s  v*ew  °^  tne  case  *  wou^  recommend  that  the  order  of  the 

Joint-Magistrate,  dated  17th  January  1S90,  convicting  petitioner  Harri- 
das  San  of  an  offence  under  s.  53,  Ben.  Act  VII  of  1878,  and  sentencing 
him  to  pay  a  fine  of  Rs.  15,  or  in  default  to  be  simply  imprisoned  for  two 
weeks,  be  set  aside,  and  that  a  refund  be  directed  of  the  fine  or  any 
part  of  it  realized. 

No  one  appeared  on  the  reference. 

[568]  The  order  of  the  High  Court  (NORRIS  and  MACPHERSON,  JJ.) 
was  as  follows  : — 

ORDER. 

This  case  comes  before  us  on  a  reference  from  the  Sessions  Judge  of 
Birbhoom,  the  facts  are  as  follows  : — 

Bama  Charan  Saha  is  a  licensed  retail  vendor  of  spirituous  and  fer- 
mented liquors  under  Ben.  Act  VII  of  1878,  and  under  the  terms  of 
his  license  he  is  not  allowed  to  sell  a  larger  quantity  of  puchwai  than  four 
seers.  The  accused  Harridas  San  is  a  servant  in  the  employ  of  Bama 
Charan  Saha.  Sriram  Jugi  went  to  the  shop  of  Bama  Charan  and  pur- 
chased 7^  kittcha  (5  seers  pucca)  of  undiluted  puchwai.  The  puchwai  was 
handed  to  Sriram  Jugi  by  the  accused  in  the  presence  of  his  employer  and 
at  his  (the  employer's)  request. 

The  police  regarding  the  accused  as  a  partner  with  Bama  Charan 
reported  him  (accused)  for  prosecution  for  sale  of  a  quantity  of  puchwai 
in  excess  of  that  permitted  to  be  sold  under  Bama  Charan's  license,  an 
offence  punishable  under  s.  60  of  the  Act,  which  says,  inter  alia,  that 
"  every  licensed  retail  vendor  who  sells  by  wholesale  shall  be  liable  for  every 
such  offence  to  a  fine  not  exceeding  two  hundred  rupees." 

The  accused  was  summoned  not  under  s.  60,  but  under  s.  59,  which 
enacts  that  "  every  manufacturer  or  vendor  under  this  Act  who  fails 
to  produce  his  license  on  the  demand  of  any  Excise  Officer,  or  who  com- 
mits any  act  in  breach  of  any  of  the  conditions  of  his  license  not  other- 
wise provided  for  in  this  Act,  or  who  artfully  contravenes  any  rule  made 
by  the  Board  under  s.  10,  otherwise  than  as  provided  in  the  last  pre- 
ceding section  shall  be  liable  for  every  such  offence  to  a  fine  not  exceed- 
ing fifty  rupees." 

The  Joint-Magistrate  convicted   the   accused   under  s.  53  of  the  Act, 
for  selling  exciseable  liquor  without  a  license. 
The  judgment  is  as  follows  : — 

"  The  evidence  of  the  witnesses  for  the  prosecution  proves  that  the 
accused  sold  more  than  4  seers  of  undiluted  puchivai  to  Sriram  Jugi;  who 
had  no  license  to  purchase  such  a  large  quantity  of  puchwai.  The  accused 
himself  hold  no  license.  His  statement  is  that  he  sold  as  a  servant  of 
Bama  Charan.  But  the  pottah  of  Bama  Charan  has  not  been  produced.  It 
is  not  in  evidence  that  the  name  of  the  accused  is  endorsed  on  the  pottah 
authorising  him  to  sell  puchwai  as  a  servant  under  him.  I  therefore  find 
that  he  [569]  sold  puchwai  without  a  license.  I  convict  him  under  s.  5?, 

(I)  9  C.  847  =  12  C.L.R.  451. 
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Act   VII  of   1878,  and   sentence  him   to  pay   a  fine  of  Rs.  15,  in  default  to 
undergo  simple  imprisonment  for  two  weeks." 

We  are  of  opinion  that  the  conviction  cannot  stand. 

No  doubt  there  are  cases  which  say  that  the  servants  of  licensees  are 
not  as  such  exempt  from  responsibility  under  the  Bengal  Excise  Act. 

In.  In  re  Iskur  Chunder  Shaha  (1),  Couch,  C.  J.,  says: — "  But  there  is 
another  reason  why  it  (the  conviction)  ought  not  to  be  interfered  with. 
Supposing  there  is  an  error  here  in  the  Magistrate's  holding  that  this  must 
be  considered  as  his  license,  and  that  he  was  practically  the  vendor,  there 
is  no  doubt  that  he  did  sell  the  liquor  ;  if  this  was  not  his  license,  he  hus 
been,  guilty  of  a  breach  of  the  law  in  selling  liquor  without  any  license." 

In  Empress  v.  Baney  Madhub  Shaw  (2),  the  petitioner,  the  servant  of 
a  licensed  vendor  of  spirits,  was  convicted  for  selling  a  bottle  of  brandy 
which  was  carried  off  and  not  drunk  on  the  premises.  It  was 
contended  for  the  petitioner  that  the  master,  the  licensed  vendor,  was 
alone  liable.  Prinsep,  in  giving  judgment,  says  : — "  Two  judgments  of 
this  Court  have  been  considered  by  us  on  this  point :  In  re  Ishur  Chunder 
Shaha  (1)  and  the  other  recently  delivered  by  Mr.  Justice  Pontifex  and 
Mr.  Justice  Field,  The  Empress  v.  Nuddiar  Chand  Shaw  (3).  These 
decisions  are  in  conflict.  Our  opinion  inclines  to  the  decision  in  In  re  Ishur 
Chunder  Shaha ;  and  having  regard  to  the  fact  that  that  decision  was  not 
brought  to  the  notice  of  the  Judges  who  decided  the  more  recent  case,  we 
think  we  are  justified  in  following  it." 

The  case  of  the  Empress  v.  Ishan  Chunder  De  (4)  followed  the  deci- 
sions in  In  re  Ishur  Chunder  Shaha  (1)  and  Empress  v.  Baney  Madhub 
Shaw  (2),  In  the  Empress  v.  Nuddiar  Chand  Shaw  (3)  Pontifex  and  Field, 
JJ.,  held  that  the  licensed  retail  vendor  himself  is  the  only  person  liable 
to  conviction  under  s.  60  of  the  Act. 

[570]  I*1  °ur  opinion  it  is  unnecessary  to  express  any  opinion  as  to 
which  of  these  decisions  is  correct.  The  facts  proved  in  this  case  do  not  esta- 
blish a  sale  by  the  accused.  The  master  was  present  in  the  shop  at  the  time 
the  order  was  given  by  the  purchaser,  and  directed  the  accused  to  give  the 
article  ordered  to  the  purchaser.  The  mere  mechanical  act  of  handing 
the  liquor  to  the  purchaser  cannot  under  the  circumstances,  be  regarded 
as  a  sale  by  the  accused. 

H.  T.  H.  Order  reversed. 
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STEPHEN  (Petitioner)  v.  STEPHEN  (Respondent).* 
[1st  and  5th  May,  1890.] 

Divorce  Act  (IV  of  1869), s.  16,  cl.  (c) — Divorce — Intervenor — Procedure  after  decree 
nisi  on  application  by  respondent  for  liberty  to  intervene. 

A  wife  sued  for  dissolution  of  her  marriage  on  the  grounds  or  her  husband's 
adultery  and  cruelty.  The  respondent  did  not  appear  or  file  an  answer,  and  the 
case  was  heard  ex  parte  and  resulted  in  a  decree  nisi  being  passed.  Subsequently 
and  before  the  decree  was  made  absolute,  the  respondent  applied  for  liberty 


(1)  19  W.R.  Cr.  34. 
(3)  6  C.  832*8  C.L.R. 


Suit  No.  6  of  1889. 
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to  intervene  under  the  provisions  of  cl.  (c).  s.  16,  of  the  Divorce  Act,  the  applica- 
tion being  based  on  affidavits  alleging  inter  alia  collusion  on  the  part  of  the 
petitioner. 

Held,  following  King  v.  King  (1)  that  the  respondent  could  not  be  allowed  to 
intervene  or  be  heard  when  the  decree  came  on  to  be  made  absolute,  but  that 
the  affidavits  should  be  filed,  and  that  notice  should  be  given  to  the  petitioner 
that  the  decree  would  not  be  made  absolute  until  the  matters  set  out  in  the 
affidavits  as  regarded  the  collusion  had  been  cleared  up. 

ON  the  12th  December  1889,  the  petitioner  presented  a  petition 
praying  for  a  decree  for  the  dissolution  of  her  marriage  with  the  respond- 
ent on  the  ground  of  the  respondent's  adultery  and  cruelty  towards  the 
petitioner.  The  respondent  did  not  appear  or  file  any  answer,  and  the 
case  came  on  to  be  heard  ex  parts  on  the  23rd  January  1890  before  Mr. 
Justice  Wilson.  At  the  hearing  evidence  was  given  to  prove  numerous 
acts  of  cruelty  on  the  part  of  the  respondent,  and  also  his  adultery,  and 
on  the  23rd  January  1890  the  usual  decree  nisi  was  passed,  dissolving 
the  marriage  unless  sufficient  cause  [571]  should  be  shown  to  the  contrary 
within  six  months  from  the  date  thereof. 

This  decree  was  filed  on  the  15th  February  1890.  On  the  1st  May 
1890  Mr.  Pugh,  on  behalf  of  the  respondent,  moved  the  Court,  under 
s.  16',  cl.  (c)  of  Act  IV  of  1869,  on  certain  affidavits  for  a  rule  calling 
on  the  petitioner  to  show  cause  why  the  decree  nisi  should  not  be 
set  aside  and  a  fresh  hearing  granted,  or  for  such  other  order  as  under 
the  circumstances  the  Court  might  think  fit  and  proper  to  pass.  The 
grounds  upon  which  the  application  was  based  were  contained  in  certain 
affidavits  alleging  amongst  other  things  that  there  had  been  collusion 
between  the  petitioner  and  the  respondent,  and  that  had  it  not  been  for 
the  suppression  of  these  facts,  the  Court  would  not  have  passed  the 
decree  it  did,  but  have  dismissed  the  petition. 

Mr.  Pugh  in  moving  the  Court  stated  that  he  was  instructed  on 
behalf  of  the  respondent,  and  moved  under  the  provisions  of  cl.  (c)  of 
s.  16  of  the  Divorce  Act  (IV  of  1869). 

[WILSON,  J. —  Is  it  open  to  a  party  to   the    suit   to   apply    under    that 

section?] 

tyjr  pugh. The  question  has  been  very  fully  discussed  in    the  case  of 

King  v.  King  (1),  and  Mr.  Justice  Bayley  there  went  very  fully  into  the 
matter  and  delivered  an  exhaustive  judgment.  My  contention  is,  however, 
that  the  learned  Judge  put  too  narrow  a  construction  on  the  section  when 
he  held  that  the  words  "  any  person  "  did  not  include  the  respondent.  It 
is  perfectly  true  that  this  portion  of  s.  16  is  taken  almost  verbatim 
from  the  English  Act,  but  the  great  difference  is  that  the  later  Act  pro- 
vides for  the  apppointment  of  the  Queen's  Proctor,  whereas  here  we  have 
no  official  of  that  description.  Neither  the  Advocate-General  nor  any 
Government  official  has  any  duty  cast  on  him  to  intervene  and 
therefore  the  only  person  at  all  likely  to  intervene  is  the  respond- 
ent or  a  person  moved  by  him,  which  is  the  same  thing.  No  independent 
person  who  has  no  interest  in  the  proceedings  is  very  likely  to  intervene 
at  the  risk  of  having  to  pay  the  costs  occasioned  by  his  intervention, 
though  of  course  it  is  possible  that  one  might  come  forward  and  do  so.  The 
reasons,  therefore,  for  preventing  a  respondent  from  intervening  in  England 
do  not  apply  here,  and  [572]  under  these  citcumstances  the  Court  should 
put  a  wider  construction  on  the  meaning  of  the  term  "  any  person  " 
than  is  put  on  the  corresponding  portion  of  the  English  Statute. 
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Counsel  then  referred  to  the  case  of  King  v.  King  (1)  at  length,  and 
to  the  cases  of  Latour  v.  Latour  (2),  Stoate  v.  Stoate  (3),  Boulton  v.  Boul- 
ton  (4),  and  Clements  v.  Clements  (5),  and  after  referring  to  the  affidavits 
contended  that  there  was  ample  material  contained  in  them  which  if  true 
would  lead  the  Court  to  set  aside  the  decree.  He  then  continued — The 
question  arises  as  to  what  course  under  the  circumstances  the  Court  should 
a  lopt.  In  King  v.  King  the  affidavits,  which  were  filed  at  the  instance 
of  the  attorney  for  the  respondent,  were  ordered  to  be  placed  on  the 
record,  and  the  petitioner  was  directed  to  attend  in  Court  to  be  examined 
on  the  matters  disclosed  by  them  before  the  decree  be  made  absolute. 
Whit  happened  after  that  order  does  not  appear. 

[WILSON,  J. — Supposing  the  petitioner  does  appear,  who  is  to  cross- 
examine  her  ?  Upon  the  English  authorities  the  respondent  cannot  be 
heard,  and  the  Court  of  its  own  motion  could  not  be  in  a  position  to  do  so.] 

Mr.  Pugh. — That  is  the  difficulty,  and  that  is  why  in  the  absence  of  a 
Queen's  Proctor  the  Court  should  put  a  wider  construction  on  s.  16,  and 
hold  that  a  respondent  is  entitled  to  intervene  in  this  country. 

[WILSON,  J. — The  difficulty  in  the  matter  is  that  by  doing  so  the 
Court  would  be  putting  a  construction  on  the  section,  which  is  substan- 
tially the  same  as  the  English  Act,  wholly  different  from  the  construction 
put  on  similar  words  in  the  English  Act.] 

Mr.  Pugh. — In  that  case  the  only  course  is  to  adopt  that  followed 
by  Mr.  Justice  Bayley,  and  allow  the  affidavits  to  remain  on  the  file,  but, 
as  I  have  already  stated,  I  contend  that  a  liberal  construction  should  be 
placed  on  s.  16  and  that  any  one  should  be  allowed  to  intervene  and 
that  therefore  the  respondent  should  be  allowed  to  be  heard. 

Section  7  of  the  Act  provides  that,  subject  to  the  provisions  con- 
tained in  the  Act,  the  Courts  in  this  country  shall  Act  and  give 
[573]  relief  on  principles  and  rules  as  nearly  as  may  be  conformable  to 
the  principles  and  rules  of  the  English  Court.  Section  16  says  any  person 
may  intervene,  and  if  the  English  practice  be  followed  and  that  be  taken 
to  be  any  person  other  than  the  respondent  or  some  one  moving  at  his 
instance,  as  there  is  no  person  whose  duty  it  is  to  intervene  on  facts  being 
brought  to  his  notice,  it  would,  in  a  case  like  this,  result  in  the  dissolution 
of  a  marriage  under  circumstances  under  which  the  Legislature  intended 
it  should  not  be  dissolved.  Though  in  England  any  person  other  than  the 
respondent,  or  some  one  at  his  instance,  may  intervene,  yet  in  practice  the 
Queen's  Proctor  alone  does  so. 

[ WILSON,  J. — In  England  there  have  been  cases  of  private  interven. 
tion.] 

Mr.  Pugh. — The  Act,  however,  contemplates  that  in  the  great 
majority  of  cases  the  Queen's  Proctor  should  be  ths  person  to  intervene, 
and  as  a  matter  of  fact  it  is  the  Queen's  Proctor  who  generally  does 
intervene.  If,  however,  the  Court  holds  that  the  respondent  is  precluded 
from  intervening,  then  the  affidavits,  as  in  the  Bombay  case,  can  be  put  on 
the  file  with  the  record,  and  possibly  between  now  and  the  time  when  an 
application  is  made  to  have  the  decree  made  absolute  some  person  may, 
on  the  facts  becoming  known,  come  forward  and  intervene. 

The  judgment  of  the  Court  was  delivered  on  May  5th. 
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JUDGMENT. 

WILSON,  J. — In  this  case  I  shall  follow  the  view  of  the  law  taken  in 
the  Bombay  High  Court  in  King  v.  King  (1).  The  result  will  be  that  the 
affidavits  filed  by  the  respondent  and  others  in  this  matter  will  be  put  up 
with  the  record  of  the  suit.  Following  in  the  Bombay  case,  I  shall  not, 
when  the  matter  comes  on  for  the  decree  to  be  made  absolute,  allow  the 
respondent  to  be  heard  ;  but,  as  in  the  Bombay  case,  information  will  be 
given  to  the  attorney  for  the  petitioner  that  the  decree  will  not  be  made 
absolute  till  the  matters  set  out  in  the  affidavits  alleging  collusion  have  been 
cleared  up.  She  may  take  what  course  she  may  be  advised  for  the  pur- 
pose of  clearing  up  the  matters  alleged  in  the  affidavits  on  that  subject. 

Attorney  for  the  respondent :  Mr.  H.  C.  Chick. 

H.  T.  H. 

17  C.  574  (F.B.). 
[574]  FULL  BENCH. 

Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  Mr.  Justice 

Wilson,  Mr.  Justice  Tottenham,  Mr.  Justice  O'Kinealy    and 

Mr.  Justice  Macpherson. 

KARIM  BUKSH  v.  THE  QUEEN-EMPRESS.  *      [5th  September,  1888.] 

False  charge — False  charge  made  to  police — Institution  of  Criminal  Proceedings — 
Penal  Code,  s.  211. 

A  person  who  sets  the  criminal  law  in  motion  by  making  a  false  charge  to 
the  police  of  a  cognizable  offence  institutes  criminal  proceedings  within  the 
meaning  of  s.  211  of  the  Penal  Code;  and  if  the  offence  fall. within  the  descrip- 
tion in  the  latter  part  of  the  section,  he  is  liable  to  the  punishment  there 
provided. 

[Diss.,  16  A.  124;  P.,  20  M.  79(8l)  =  l  Weir  183  ;  5  C.W.N.  727  (728))  ;  2  N.L  R. 
119(120)  ;31M.  506  =9  Cr.  LJ.  77=18  M.L.J.  573  ;  32  M.  258  =  9  Cr.  L.J. 
170  =  5  M.L.T.  269  ;  R.,  19  B.  51  (62)  ;  22  B.  596  (600)  ;  8  A.L.J.  1106  (1110)  = 
12  Cr.  L.J.  433  (434)  =11  Ind.  Cas.  617  (618)  ;  D.,  32  C.  180  ;  7  Cr.  L.J.  291  = 
26  P.R.  1908  Cr.  =  9  P.W.R.  1908  Cr.] 

IN  this  case  the  accused  Karim  Buksh  was  charged  with  having 
falsely  instituted  criminal  proceedings  against  one  Khoaz  Mundul  by 
charging  him  with  committing  mischief  by  fire  (an  offence  under  s.  436 
of  the  Penal  Code),  knowing  that  there  was  no  just  or  lawful  ground 
for  such  charge,  and  with  having  thereby  committed  an  offence  under 
s.  211  of  the  Penal  Code. 

The  facts  were  thus  stated  in  the  judgment  of  the  Sessions  Judge  : — 
"On  the  15th  November  Karim  Buksh  complained  to  the  head  con- 
stable of  Phulpar  Thana  that  Khoaz  Mundul  had  come  with  40  or  50 
persons  to  his  homestead  and  had  set  to  work  erecting  a  house  there,  on 
the  pretext  that  the  land  appertained  to  another  man's  homestead,  which 
Khoaz  had  purchased.  Karim  Buksh  went  on  to  state  that  he  remon- 
strated, and  that  he  was  then  chased  by  Khoaz  and  others  to  the  neighbour- 
ing bari  of  his  brother,  Rasulla  ;  that  Khusal  Chang,  chowkidar,  prevented 
those  men  from  beating  him  ;  and  that  Khoaz  Mundul  had  brought  with 


*  Full  Bench   Reference   in  Criminal   Appeal   No.  463    of  1888   from  the  decision 
of  J.  Pratt,  Esq.,  Sessions  Judge  of  Mymensingh,  dated  15th  May  1888. 
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him  a  smouldering  torch,  wherewith  he  set  fire  to  the  house  of  Karim  1888 
Buksh.  The  head  constable  held  a  local  enquiry  and  reported  the  charge  SEP.  5. 
as  false,  and  hence  the  present  prosecution  under  s.  211  of  the  Penal  Code.  JT~~" 

[575]  "  The  head  constable  has  proved  the  complaint.     Karim  Buksh       *l 
adheres  to  that  statement,   and  says  the  charge  he  brought   was  quite  true.  >/H' 

"  I  entertain  no  doubt  that  the  charge  of  arson  was  false,  and  that  ^ $  ^^ 
Karim  Buksh  might  have  been  prosecuted  for  fabricating  false  evidence  as  (F.B.), 
well  as  for  an  offence  under  s.  211,  Penal  Code.  The  charge  he  made 
was  one  punishable  under  s.  436  with  transportation  for  life  or  impri- 
sonment up  to  10  years.  I  think  the  offence  comes  under  the  latter 
part  of  s.  211,  Penal  Code,  and  that  it  was  the  intention  of  the 
Legislature  to  regulate  the  punishment  proportionately  to  the  gravity  of 
the  false  charge.  In  this  view  I  am  supported  by  a  ruling  of  Jackson 
and  Hobhouse,  JJ.,  in  Raffee  Mahomed  v.  Abbas  Khan  (1).  I  am  aware 
of  a  ruling  to  the  contrary  in  Queen-Empress  v.  Karim  Buksh  (2),  following 
Empress  of  India  v.  Pitam  Rai  (3)  and  Empreess  v,  Parahu  (4),  but  I 
am  in  a  position  to  say  that  these  latter  rulings  are  opposed  to  the 
practice  current  in  the  mofussil  Courts  during  many  years.  Moreover, 
it  seems  to  me  that  when  a  man  formally  lays  a  charge  of  a  cogniz- 
able offence  at  a  police-station,  he  in  effect  asks  the  police  to  investigate 
the  charge,  arrest  the  accused,  and  send  him  for  trial  before  a  Magistrate, 
and  that  this  is  nothing  short  of  *  instituting  criminal  proceedings'  and  it 
was  so  laid  down  in  Queen  v.  Bonomally  Sohai  (5).  If  it  be  held  that 
the  latter  part  of  s.  211  refers  only  to  false  charges  instituted  directly  in 
Court  then  there  arises  an  anomaly.  The  more  heinous  the  offence  the 
more  imperative  is  it,  according  to  practice  and  reason,  that  the  complain- 
ant should  go  to  the  police  in  the  first  instance.  A  man  must  almost  of 
necessity  go  first  to  the  police  if  he  wishes  to  prefer  a  charge  of  murder  for 
instance,  whereas  he  might,  and  not  unfrequently  does,  go  to  a  Magistrate 
if  he  wishes  to  lay  a  charge  of  grievous  hurt  under  s.  325,  Penal 
Code.  Supposing  these  charges  were  proved  to  be  false,  the  man  who 
brought  the  former  with  the  object  of  getting  an  innocent  man  hanged 
could  be  punished  only  with  two  years'  imprisonment  and  fine,  and  would 
be  triable  by  a  Magistrate,  while  the  one  who  brought  the  far  less  heinous 
charge  [576]  before  a  Magistrate  would  be  liable  to  a  sentence  of  seven 
years'  imprisonment  and  would  be  triable  only  by  the  Sessions  Court. 
The  case  of  Queen  v.  Hanooman  Lall  (6)  was  a  false  charge  of  murder 
preferred  to  the  police  and  committed  to  the  Sessions  Court,  and  the  High 
Court  did  not  disturb  the  sentence.  I  would  also  refer  to  Queen  v.  Nathoo 
Doss  (9),  In  the  matter  of  the  petition  of  Kader  Buksh  (8),  Ashrof  Ali 
v.  Empress  (8),  and  Empress  v.  Salik  Roy  (10)." 

The  Sessions  Judge  concurring  with  one  of  the  assessors  found  the 
accused  guilty,  and  sentenced  him  to  three  years'  rigorous  imprisonment. 

The  accused  appealed,  and  the  appeal  came  on  for  hearing  before 
Wilson  and  Rampini,  JJ.,  by  whom  it  was  referred  to  a  Full  Bench  with 
the  following  order  : — 

In  this  case  we  see  no  reason  to  interfere  with  the  conviction.  Nor 
should  we  alter  the  sentence,  if  it  be  sanctioned  by  law.  But  its  legality 
depends  upon  a  point  as  to  which  the  decisions  of  this  Court  are  contra- 
dictory, namely,  whether  the  latter  part  of  s.  211,  Penal  Code,  applies 
to  a  complaint  made  to  the  police,  or  is  limited  to  cases  brought  before  a 

(1)  8  W.R.  Cr.  67.  (2)  14  C.  633.  (3)  5  A.  215.  (4)  5  A.  598. 

(5)  5  W.R.  Cr.  32.  (6)  19  W.R.  Cr.  5.  (7)  3  W.R.Cr.  12.(8)  21  W.R.  Cr.34. 

(9)  5C.  281.  (10)  6C.  582. 
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1888       Court.     In      the    present    case    the    accused     made    before    the    police 

SEP.  5.      a  false   charge  against  one  Khoaz  Mundul    of  having  committed  a  mis- 

•ZT~~        chief    by    fire,  an  offence    punishable,  under    s.    436,  Penal    Code,  with 

more  than  seven    years'  imprisonment.     He    has  been  sentenced  to  three 

"H*     years'  rigorous    imprisonment.     The  sentence    is     lawful  if    the  second 

17  C.  574     Part   °f  s- 211    applies;  if    not,  it   is   illegal   and  must   be  reduced   to  not 

(F.B.).       more  than  two  years. 

In  Queen  v.  Bonomally  Sohai  (1)  Campbell  and  Phear,  JJ.,  held  that 
to  prefer  a  complaint  to  the  police  in  respect  of  an  offence  with  which 
they  are  competent  to  deal  is  to  institute  a  criminal  proceeding  within  the 
meaning  of  s.  211.  In  Raffee  Mahomed  v.  Abbas  Khan  (2),  Jackson 
and  Hobhouse,  JJ.,  took  the  same  view  and  set  aside  a  conviction  by 
a  Magistrate  in  respect  of  a  false  charge  made  to  the  police  on  the  ground 
that  the  case  being  [577]  under  the  second  part  of  s.  211,  the 
Magistrate  had  no  jurisdiction.  In  In  the  matter  of  the  petition  of  Kader 
Btiksh  (3),  Kemp  and  Glover,  JJ.,  decided  to  the  same  effect.  It  is  not 
stated  in  the  published  report  of  this  case  that  the  charge  was  made  to  the 
police,  but  we  have  referred  to  the  record  and  we  find  that  it  was  so.  On 
the  other  hand,  in  Queen-Empress  v.  Kavim  Buksh  (4),  Petheram,  C.  J.,  and 
Ghose,  J.,  held  that  to  make  false  charges  to  the  police  is  not  to  institute  cri- 
minal proceedings,  and  did  not  fall  within  the  latter  part  of  s.  211:  We  refer 
to  a  Full  Bench  the  question  which  of  these  conflicting  views  is  correct. 
No  one  appeared  on  either  side  at  the  hearing  before  the  Full  Bench. 

JUDGMENT. 

The  judgment  of  the  Full  Bench  (PETHERAM,  C.  J.,  and  WILSON, 
TOTTENHAM,  O'KINEALY  and  MACPHERSON,  JJ.)  was  delivered  by 

WILSON,  J. — Section  211,  Indian  Penal  Code,  enacts  as  follows: — 

"  Whoever,  with  intent  to  cause  injury  to  any  person,  institutes,  or 
causes  to  be  instituted,  any  criminal  proceedings  against  that  person, or 
falsely  charges  any  person  with  having  committed  an  offence,  knowing  that 
there  is  no  just  or  lawful  ground  for  such  proceeding  or  charge  against  that 
person,  shall  be  punished  with  imprisonment  of  either  description  for  a 
term  which  may  extend  to  two  years,  or  with  fine,  or  with  both  ;  and  if 
such  criminal  proceeding  be  instituted  on  a  false  charge  of  an  offence 
punishable  with  death,  transportation  for  life,  or  imprisonment  for  seven 
years  or  upwards,  shall  be  punishable  with  imprisonment  of  either  des- 
cription for  a  term  which  may  extend  to  seven  years,  and  shall  also  be 
liable  to  fine." 

The  question  before  us  is  whether  the  latter  part  of  the  section  applies 
to  cases  in  which  complaint  has  been  made  to  the  police  of  an  offence 
falling  within  the  description  given,  and  into  which  the  police  are  by  law 
authorised  to  enquire. 

According  to  the  Code  of  Criminal  Procedure  now  in  force,  there  are 
two  modes  in  which  a  person  aggrieved  may  seek  to  put  the  criminal 
law  in  motion.  He  may  make  a  charge,  or  in  the  language  of  the  Code 
give  information,  to  the  police  (s.  154).  If  the  information  discloses 
a  cognizable  offence,  the  proper  officer  of  police  may  proceed  to  make  an 
investigation  ;  and  if  the  result  of  that  investigation  is  adverse  to  the 
accused,  he  is,  in  due  course,  brought  by  the  police  before  a  Magistrate. 
All  this  forms  the  subject  of  Ch.  XIV  of  the  Procedure  Code.  If  the 


(1)  5  W.R.  Cr.  32.  (2)  8  W.R.  Cr.  67. 

(3)  21  W.R.  Cr.  34.  (4)  14  C.  633. 
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[578]  information  does  not  disclose  a  cognisable  offence,  the  police  cannot        1888 
take  any  step  of  their  own  authority.     Secondly,  a  person  aggrieved    may      SEP.  5. 
lay   a   charge,  or,    as   the    Code   calls  it,    a   complaint   (s.    191)    before  a        " 
Magistrate.  * ULL 

Whichever  of  these  methods  is  adopted,  the  thing  done  by  the  accuser 
is  the  same,  that  which  is  called  in  the  one  case  giving  information,  in  the  17  c  s?4 
other  making  a  complaint.  In  each  case  the  steps  that  follow  are  governed  (F.B.). 
by  the  Criminal  Procedure  Code.  In  each  the  first  step  taken  by  the 
accuser  is  ordinarily  also  the  last,  for  from  that  time  the  control  of  the 
investigation  or  enquiry  passes  out  of  his  hands  into  those  of  the  constitut- 
ed authorities ;  subject  to  this,  that  if,  after  an  information  before  the 
police,  the  result  of  their  investigation  is  adverse  to  the  complainant, 
he  may  renew  his  complaint  to  the  Magistrate.  The  procedure  by  inform- 
ation to  the  police  is  by  far  the  more  common  course  of  proceeding, 
especially  where  any  grave  offence  is  alleged.  A  system  similar  to  the 
present  in  these  matters  was  in  force  when  the  Penal  Code  was  passed  in 
1860  ;  it  was  embodied  in  the  First  Procedure  Code  of  1861,  and  has  been 
continued  ever  since. 

In  that  state  of  things,  if  the  latter  part  of  s.  211  had  stood  alone, 
there  could  probably  have  been  no  doubt  that  the  words  "  if  such  criminal 
proceedings  be  instituted  "  applied  no  less  to  a  case  in  which  the  criminal 
law  is  set  in  motion  by  information  to  the  police  than  to  one  in  which  it 
is  set  in  motion  by  complaint  to  a  Magistrate.  But  the  doubt  arises  from 
the  fact  that  the  expressions  "  institutes  criminal  proceedings "  and 
"  falsely  charges  "  occur  in  the  first  part  of  the  section,  and  only  the  one 
expression  "  such  criminal  proceedings  be  instituted  "  in  the  latter.  And 
hence  the  argument  arises  that  the  Legislature  must  have  meant  different 
things  when  it  spoke  of  "  instituting  proceedings  "  and  "  making  a  charge," 
and  that  only  what  fell  within  the  former  phrase  was  within  the  latter  part 
of  the  section. 

I  agree  in  this  reasoning  in  one  sense  and  not  in  another.  I  agree 
that  we  must  take  it  tltat  the  Legislature  did  not  regard  the  two  phrases  as 
co-extensive  in  meaning,  but  considered  that  there  were,  or  might  be,  cases 
to  which  the  one  would  apply  and  not  the  other.  But  I  do  not  think  we 
are  to  suppose  that  the  Legislature  meant  the  phrases  to  be  mutually 
exclusive  in  [579]  meaning,  so  that  the  instituting  of  criminal  proceedings 
must  be  by  something  which  is  not  a  charge,  and  a  charge  must  be  some- 
thing which  is  not  the  institution  of  criminal  proceedings.  This  cannot,  I 
think,  be  for  two  reasons.  First,  because  there  is  no  mode  by  which  a 
private  accuser  can  institute  criminal  proceedings  except  by  making  a 
charge ;  and  if  he  does  not  do  it  by  the  charge,  he  never  does  it  at  all,  to 
whatever  length  the  proceedings  may  go.  And  secondly,  because  the  last 
part  of  the  section  speaks  of  "  proceedings  instituted  on  a  false  charge." 

It  is  not  difficult  to  see  various  classes  of  cases  which  either  do  or 
probably  may  fall  under  one  of  the  expressions  used  and  not  under  the 
other,  and  which  the  Legislature  may  well  have  had  in  view  when  it  used 
both.  Thus  proceedings  to  compel  any  one  to  give  security,  by  reason 
of  an  anticipated  breach  of  the  peace  under  s.  107,  or  because  he  is 
concealing  himself  or  has  no  ostensible  means  of  subsistence  under 
s.  109  of  the  Procedure  Code,  are  apparently  criminal  proceedings,  but  they 
do  not  necessarily  involve  a  charge  of  any  offence.  On  the  other  hand,  a 
charge  to  the  police  of  a  non-cognizable  offence  may  very  possibly  be  a  charge 
within  the  meaning  of  the  section,  but  could  hardly  be  called  the  institu- 
tion of  criminal  proceedings.  So  a  charge  made  to  the  Judge  of  a  Civil 
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1888       Court,   or  to   public  officers  of  other  kinds,  in  order  to  obtain  sanction  to 
SEP.  5.       prosecute    may    well    be  a   charge,  but   is    not   the    institution  of  criminal 
j^L       proceedings. 

BEN  H  ^or  these  reasons»  I  think  that  a  man  who  sets   the   criminal   law   in 

motion  by  making  a  false  charge  to  the  police  of  a  cognizable  offence,    insti- 

17  C.  574     tutes  criminal  proceedings  within  the  meaning  of  s.  211  of  the  Penal  Code, 

(F.B.).       and  that  if  the  offence  fall    within    the   description    in   the   latter    part   of 

the  section,  he  is  liable  to  the  punishment  there  provided. 

J.  v.  w. 


17  C.  580  (P.O.)  =  5  Sar.  P.C.J.  *98. 
[S80]   PRIVY  COUNCIL. 

PRESENT  : 

Lord  Macnaghten,  Sir  B.  Peacock  and  Sir  R.  Couch. 
[On  appeal  from  the   High  Court  at  Calcutta.] 


MOHINI  MOHUN  DAS  AND  OTHERS  (Plaintiffs)  v.  BUNGSI 
BUDDAN  SAHA  DAS  AND  OTHERS  (Defendants). 

[19th  November,  1889.] 

Parties — .Joinder  of  parties — Civ.  Pro.   Code,   ss.  30  and  34 — Limitation — Signature 
of  plaint  by  one  of  several  co-plaintiffs. 

There  is  *no  rule  that  a  person  named  as  a  co-plaintiff  is  not  to  be  treated  as  a 
plaintiff  unless  he  signs  and  verifies  the  plaint. 

Three  suits  for  money  were  filed  by  one  of  three  joint-creditors,  the  others 
being  named  as  co-plaintiffs  with  him  in  the  plaints,  which  he  alone  signed  and 
verified.  An  order  was  made  by  the  Court  after  the  filing  of  the  plaints  that  one 
of  these  joint  creditors  should  be  added  as  a  co-plaintiff,  as  if  he  had  not  been  on 
the  record  already.  If  the  date  of  that  order  had  been  the  date  of  suit  brought, 
limitation  under  Act  XV  of  1877,  sch.  II,  art.  67,  would  have  applied  ;  but  it-was 
held  that  all  the  joint-creditors  became  plaintiffs  whei>.(he  plaints  were  filed,  the 
order  adding  parties  being  inoperative,  and  that  the  suits  when  instituted  were 
not  defective  for  want  of  parties. 

[R.,  22  A.  55  =  (1899)  A.W.  N.  172  ;  17  Ind.  Cas.  580  (581)  =  23  M.L.J.    174  =  (1912)  M. 
W.  N.  1207  ;  103  P,R.  1902.] 

THREE  consolidated  appeals  from  three  decrees  (24th  February  1886), 
affirming  three  decrees  (March  31st,  1884)  of  the  First  Subordinate  Judge 
of  Zilla  Dacca. 

The  plaints  (filed  2nd  November  1883)  in  the  three  suits  were  signed 
and  verified  by  Mohini  Mohun  Das,  son  of  the  late  Modhusudan  Das  ; 
but  Govind  Rani  Dasi,  widow  of  another  son  deceased,  Mohini  Mohun 
being  described  as  manager  acting  on  her  behalf,  and  Khetter  Mohun, 
another  brother,  described  as  "  interested  plaintiff,"  were  named  as  co- 
plaintiffs.  The  cause  of  action  was  money  lent  from  the  money-lending 
business  carried  on  by  the  plaintiffs  in  the  name  of  the  late  Modhusudan 
Das,  the  defendants  having  signed  hat-chittas,  and  the  loan  with  interest 
having  amounted  to  Rs.  2,991.  An  agreement  dated  22nd  Aughran  1268 
(8th  December  1875)  was  filed  to  show  that  Mohini  Mohun  was  manager 
for  the  brothers. 

Mohini  Mohun  petitioned  (22nd  November  1883)  to  be  allowed  to  sue 
on  behalf  of  Khetter  Mohun  ;  the  latter  petitioned  (2nd  [581]  January 
1884)  that  he  might  be  joined  as  a  plaintiff.  An  order  (8th  January  1884) 
was  made  that  he  should  be  made  a  plaintiff  in  the  suits.  The  Subordinate 
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Judge  having  heard  the  three  suits  together  on  issues  raising  the  questions        1889 
of  Mohini    Mohun's   authority   and   of    limitation,  dismissed  them,  on  the     Nov.  19. 
ground    that   the   admission   of  the  debt,  which  without  admission  would      pJ^Y 
have  been  barred  by  limitation,  was  made  (Assin    1287,    September  1890)    QOUNCIL 

more  than  three  years  before  the  order  making  Khetter  Mohun  a  party  (8th     ~  

January  1884)  was  passed.  Till  that  order  was  made,  the  suits,  in  the  17  c.  580 
opinion  of  the  Judge  had  not  been  effectively  filed,  being  defective  for  want  (P.C.)  = 
of  the  proper  parties  having  been  made  plaintiffs.  5  SarQRPiCtJ' 

The  High  Court  (CUNNINGHAM  and  O'KINEALY,  JJ.),  on  appeals 
preferred  by  the  three  co- plaintiffs,  supported  this  decision,  on  the  ground 
that  one  of  the  three  plaintiffs,  who  was  a  necessary  party  to  the  suits,  had 
not  been  brought  on  to  the  record  until  after  the  expiration  of  the  period  of 
limitation. 

The  three  alleged  co-plaintiffs  having  appealed. 

Mr.  /.  H.  A.  Branson  (with  whom  was  Mr.  T.  H.  Cowie,  Q.  C.),  for 
the  appellants,  argued  that  the  decisions  of  the  Courts  below  were  incor- 
rect. All  the  persons  interested  as  plaintiffs  were  before  the  Court, 
being  properly  on  the  record,  so  that  the  suit,  when  filed  on  the 
2nd  November  1883,  at  which  time  the  debt  was  not  barred,  was 
not,  as  had  been  erroneously  supposed,  defective  for  want  of  parties. 
Where  the  interests  of  joint-contractors  had  to  be  enforced,  one 
of  them,  if  duly  authorized,  might  sue  on  behalf  of  all  interested  ;  and 
his  authority  might  be  shown.  Reference  was  made  to  the  Civil  Proce- 
dure Code,  ss.  30  and  34,  and  to  the  requirement  that  any  such  objec- 
tion as  the  present  should  be  taken  at  the  earliest  possible  opportunity. 
There  was,  however,  no  valid  objection  to  Mohini  Mohun's  having  sued 
on  behalf  of  all  the  joint-creditors.  He  was  manager  on  their  behalf  as 
shown  by  an  agreement  filed  ;  and,  in  fact,  neither  of  them  had  disavowed 
the  claim,  as  filed  by  him,  with  their  names  mentioned  as  co-plaintiffs. 

Reference  was  made  to  Sujan  Ali  Khan  v.  Lalla  Kasheenath  Doss  (1), 
Mokha  Harakraf  Joshi  v.  Biseswar  Doss  (2),  Bisandas  [582]  Magniram 
v.  Lakmichand  Kisanchand  (3),  and  the  Civil  Procedure  Code,  ss.  26,  32, 
els.  3  and  4. 

Mr.  R.  V.  Doyne,  for  the  respondent  Bungsi  Buddan  Saha,  contended 
that  the  suits  were  instituted  by  Mohini  Mohun  alone.  He  alone  signed 
and  verified  the  plaints.  The  agreement  on  which  reliance  had  been  placed 
did  not  expressly  authorise  the  bringing  suits  by  Mohini  on  behalf  of 
Gobind  Rani  ;  but  the  main  question  was, — when  did  Khetter  Mohun 
become  a  party  to  these  suits  ?  It  was  not  at  the  institution  of  the  suits 
on  2nd  November  1883  that  he  did  so.  The  suits,  having  been  filed  by 
Mohini  Mohun  alone,  were  defective  till  the  8th  of  January  1884,  by 
which  time  they  were  barred  by  limitation.  The  attempted  joinder,  or 
ineffectual  attempt  to  join  Gobind  Rani  Das  was  also  a  complete  objection. 
Reference  was  made  to  s.  36,  Civil  Procedure  Code,  and  to  Ramsebuk  v. 
Ramlall  Koondoo  (4). 

Mr./.  H.  A.  Branson  replied. 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered  by 

LORD  MACNAGHTEN. — These  suits  were  instituted  on  the  2nd  of 
November  1883  to  recover  moneys  alleged  to  be  due  to  Mohini  Mohun, 

(1)  6  W.R.  181.  (2)  5  B.L.R.  Ap.  11  =  13  W.R.  344. 

(3)  3  B.H.C.150.  (4)  6  C.  815. 
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1889  Gobind  Rani,  and  Khetter  Mohun  jointly,  on  an  account  acknowledged 
Nov._l9.  and  signed  in  1880.  In  both  Courts  the  suits  were  held  to  have  been 
PRIVY  originally  defective  for  want  of  parties,  and  to  have  been  barred  by  the  Law 
COUNCIL  °^  Limitation  before  the  defect  was  cured. 

On   the    face    of  the  plaints  the  three  joint-creditors  are  named  as  co- 

17  C.  580    plaintiffs.     The  names  of  Gobind  Rani  and  Khetter  Mohun  have  not  been 

(P.C.)=      struck   out,    nor  did  they,  or  either  of  them,  attempt  to  repudiate  the  suits. 

3  Sa49ff'C'J'  ^ut  sti^  ifc  was  contended  tnat  Mohini  Mohun   was  the  sole  plaintiff,   or, 

at  any  rate,  that    Khetter  Mohun  ought   not  to  be  treated   as  a   co-plaintiff 

from  the  commencement  of  the  litigation. 

In  the  first  place  it  was  said  that  the  plaints  were  signed  and  verified 
by  Mohini  Mohun  alone.  But  that  is  immaterial.  There  is  no  rule  pro- 
viding that  a  person  named  as  a  co-plaintiff  is  not  to  be  treated  as  a 
plaintiff  unless  he  signs  and  verifies  the  plaint. 

Then  as  regards  Khetter  Mohun,  it  was  said  that  both  Mohini 
Mohun  and  Khetter  Mohun  himself  took  the  view  that  he  was  not 
[583]  originally  a  plaintiff.  Having  named  Khetter  Mohun  as  co-plaint- 
iff, Mohini  Mohun  presented  petitions  asking  for  permission  to  prosecute 
the  suits  on  behalf  of  Khetter  Mohun,  relying,  as  appears  by  the  plaints, 
on  s.  30  of  the  Civil  Procedure  Code  of  1882,  which  only  applies 
"  when  a  suit  is  brought  by  one  parson  on  behalf  of  other  persons  having 
joint  interest,  but  not  named  as  co-plaintiffs."  Notice  of  the  petitions 
was  given  to  Khetter  Mohun,  and  he  being  named  as  co-plaintiff  already 
asked  to  be  made  a  plaintiff.  By  soai3  oversight  ordars  to  that  effect 
were  made  on  the  8th  of  January  1834.  The  orders  were  merely  waste 
paper.  These  various  experiments  or  blunders  cannot,  in  their  Lordships' 
opinion  affect  the  real  position  of  the  parties,  which  is  plain  on  the  face 
of  the  record.  The  question,  as  Mr.  Doyne  put  it,  is  simply  this  : — When 
was  it  that  Khetter  Mohun  became  a  party  to  these  suits  ?  If  itiwas  on 
the  2nd  of  November  1883  the  suits  were  in  time.  If  it  was  not  till  the 
8th  of  January  1884,  they  were  too  late.  Their  Lordships  think  that 
Khetter  Mohun,  as  well  as  Gobind  Rani,  became  a  party,  as  plaintiff,  on 
the  2nd  of  November  1883,  and  that  the  suits  therefore  are  not  barred  by 
lapse  of  time. 

Their  Lordships  will  humbly  advise  Her  Majesty  that  the  appeals 
ought  to  be  allowed,  that  the  decrees  of  the  Subordinate  Court  and  the 
High  Court  ought  to  be  reversed,  and  that  the  suits  should  be  remanded 
to  the  High  Court  with  a  direction  that  they  should  be  tried  on  the 
merits  by  the  Subordinate  Court,  and  giving  the  parties  leave  to  raise 
such  issues  and  to  adduce  such  evidence  as  they  may  be  advised,  and 
that  the  costs  which  have  been  incurred  in  the  Subordinate  Court  should 
abide  the  results  of  the  suits,  and  the  costs  which  have  been  incurred  in 
the  High  Court  be  paid  by  Bungsi  Buddan  Saha  Das.  The  respondent, 
Bungsi  Buddan  Saha  Das,  will  pay  the  costs  of  these  appeals. 

Appeals  allowed  :  Suits  remanded. 

Solicitors  for  the  appellants  :  Messrs.   Watkins  &*  Lattey. 
Solicitors  for   the   respondent  Bungsi  Buddan   Saha  :    Messrs.  T.  L. 
Wilson  &>  Co. 

c.  B. 
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17  C.  584  (P.O.)  =  17  I.  A.  11  =  5  Bar.  P.C.J.  489.  1889 

[584]  PRIVY  COUNCIL. 

PRESENT  :  PRIVY 

COUNCIL. 
Lord  Hobhouse,  Sir  P.  Peacock  and  Sir  R.  Couch.  

[On  appeal  from  the  High  Court  at  Calcutta.]  1Jp?CO^ 

17   I.A.'  11 

MAHABIR  PERSHAD  (Purchaser  from  one  of  the  Defendants)  v.  MOHESWAR        S  8a 
NATH  SAHAI  (Defendant)  AND  ANOTHER  (one  of  the  Plaintiffs). 
[14th  and  20th  November,  1889.] 

Sale  in  execution  of  decree— Sale  of  joint  family  estate  in  execution  of  a  decree 
against  the  father  upon  debts  contracted  by  him — Liability  of  son's  share—' 
Hindu  Law — Alienation. 

It  is  only  on  condition  of  the  son's  showing  that  the  father's  debt  has  been 
contracted  for  an  illegal  or  immoral  purpose  that  the  son,  upon  a  decree  against 
the  father  alone  being  executed  by  the  attachment  and  sale  of  the  family  estate, 
can  claim  to  have  the  liability  limited  to  the  father's  own  share  under  the 
Mitakshara. 

In  the  absence  of  such  proof,  whether  the  entirety  of  the  family  estate  has 
been  transferred  at  the  sale  in  execution,  or  not,  is  a  question  of  fact,  in  each 
case  dependent  on  what  was  understood  to  be  brought,  and  has  been  brought,  to 
sale. 

Nanomi  Babuasin  v.  Modhun  Mohun  (1)  and  [Bhagbut  Per  shad  Singh  v. 
Girja  Koer  (2)  referred  to  and  followed. 

The  description  of  the  propertty  in  the  certificate  of  sale,  as  the  right,  title  and 
interes.t  on  the  judgment-debtor,  was  consistent  with  every  interest,  which  he 
might  have  caused  to  be  sold,  passing  at  the  sale. 

[P.,  22  M.  110;  Hind.  Cas.  69  (70)  =  11  M.L.T.  142=(1912)  M.W.N.  453  (455);  18  C.W. 
N.  42  (52)  ;  R..  15  B.  13  ;  15  B.  87  ;  20  B.  385  (389);  2«  B.  616  (618);  27  C.  724  ;  27 
M.  131  (P  C.)  =  6Bom.  L.  R.  7  ;  29  M.  200=16  M.L.J.  65=1  M.L.T.  28;  34  M.  188 
(203)  =  8  Ind.  Cas.  1072  =  21  M.L.J.  320=9  M.L.T.  235  =  (1910)  M.W.N.  799;  3 
Bom.  L.R.  322;  4  Bom.  L.R.  587;  1  O.C.  53.] 

APPEAL  from  a  decree  (16th  July  1885)  of  the  High  Court  affirming 
a  decree  (10th  June  1884)  of  the  Second  Subordinate  Judge  of  Sarun. 

The  suit  related  to  a  5-anna  4-pie  share  in  mouzah  Maharajgunge, 
in  the  Sarun  district,  being  the  ancestral  estate  of  a  family  consisting  of 
a  father,  Rai  Moheswar  Nath  Sahai,  Massumat  Murat  Koer,  his  wife,  and 
their  minor  son,  Markanda  Nath.  The  latter  sued  by  his  mother  as  his 
guardian,  and  he  was  a  respondent  in  this  appeal.  The  father  was  joined 
as  one  of  the  defendants  in  the  suit,  but  was  a  respondent  in  this  appeal. 
He  had,  on  llth  September  1869,  mortgaged  a  fractional  part  of  the 
above  share  to  Seogolam,  father  of  the  principal  defendant  Chowaram,  to 
secure  Rs.  4,381.  Again,  on  5th  November  1869,  Moheswar  Nath  had 
mortgaged  a  2-anna  share  of  the  family  estate  to  Sant  Lai  to  secure 
Rs.  500.  And,  on  30th  August  1871,  he  mortgaged  a  6-pie  share  to 
Chowaram  to  secure  Rs.  1,050.  These  sums  were  debts;  [585]  Mohes- 
war's  father  having  begun  to  contract  them,  and  he  himself  having 
increased  them. 

Sheo  Golam,  Sant  Lai,  and  Chowaram  obtained  decrees  against 
Moheswar  in  respect  of  principal  and  interest  due  on  their  bonds.  Their 
decrees  were  dated  llth  September  1873,  7th  April  1874,  and  10th  March 
1874.  One  Sobh  Narain  also  held  a  decree  against  him  for  at  least 
Rs.  2,166. 

(1)  13  I. A.  1  =  13  C.  21.  (2)  15  I.A.  99=15  C.  7177~ 
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1889  Chowaram  proceeded  to  execute  his  decree,  and  the  whole  5  annas  4 

Nov.  20.     pie  share  of  Maharajgunge    was  advertised  to  be  sold  on  the  15th  January 

— "         1875.     But  Moheswar's  son  and  wife,  on  the  day  before  the  sale,  brought 

a  suit  against  him  and  Chowaram,  claiming  that  the  family  estate  might 

"IL*    be  protected  by  a  declaratory  decree  from  the  impending  sale.     Also  on  the 

17^T~584      ^tn  January  a  petition  was   presented  for  the   sale  to  be  postponed  on  the 

(P.C.)=      ground  that  the  ancestral  lands  ought  not  to  be  sold  for  a  personal  debt  of 

17  I. A.  11=   the  judgment-debtor,  and  while  a  suit  was  pending  to  exempt  that  estate 

5  Sar.  P.C.J.  from  sale.     The  sale,  however,  took  place. 

Chowaram  subsequently,  on  the  21st  February  1875,  obtained  posses- 
sion of  the  whole  5  annas  4  pie  share  from  the  Court,  having  paid  the 
purchase-money,  Rs.  10,000.  This  money  was  appropriated  to  the 
payment  of  various  decree-holders  against  Moheswar,  as  appears  by  a 
proceeding  of  the  Court,  dated  10th  May  1875.  The  appellant  purchased 
the  rights  of  Chowaram. 

Meantime,  the  plaintiff  proceeded  with  the  declaratory  suit.  This, 
however,  was  dismissed  on  12th  May  1875,  the  Court  being  of  opinion 
that  after  possession  of  the  whole  estate,  in  pursuance  of  the  sale,  had 
been  given  to  the  auction-purchaser  a  declaratory  suit  would  not  lie,  and 
that  it  must  be  a  suit  for  possession.  A  suit  which  Moheswar  Nath,  on 
the  other  hand,  brought  to  have  the  sale  set  aside  on  the  ground  of  fraud 
was  dismissed  on  25th  June  1878  by  the  High  Court  (having  been  decreed 
in  the  first  instance),  so  that  the  purchaser  remained  in  possession.  Upon 
this  the  objection  was  raised  under  s.  332  of  Act  X  of  1877,  amended  by 
s.  43  of  Act  XII  of  1879,  then  in  force,  that  the  co-sharers  were  entitled 
to  joint  possession  with  the  purchaser.  This  was  disallowed. 

The  plaintiff,  accordingly,  brought  the  present  suit  on  15th  December 
1880,  in  which  issues  were  settled  raising  the  questions  [586]  whether 
the  shares,  other  than  Moheswar  Nath's  in  the  family  estate,  were  bound 
by  the  debt,'  and  whether  possession  of  the  whole,  or  any  part,  could  be 
recovered  by  the  son  as  his  share. 

The  Subordinate  Judge  found  it  not  proved  that  Moheswar  Nath  had 
applied  to  immoral  purposes  the  proceeds  of  the  loan  in  respect  of  which 
Chowaram  had  obtained  a  decree  against  him.  He,  however,  made  a 
decree  for  possession  of  the  third  share  by  the  minor  plaintiff,  declaring 
that  the  purchaser  at  the  sale  was  entitled  only  to  the  share  of  Moheswar 
Nath.  This  was  supported,  in  the  main  (with  a  reversal  as  to  mesne 
profits  which  had  been  decreed),  on  an  appeal  to  the  High  Court ;  the 
Judges  (CUNNINGHAM  and  MACPHERSON,  JJ.)  being  of  opinion  that  only 
the  father's  share  had  been  sold. 

From  this  decree  an  appeal  by  Mahabir  Pershad,  the  purchaser  of 
Chowaram's  decree  was  admitted  to  Her  Majesty  in  Council.  Thereafter 
the  respondent,  Massumat  Murat  Koer,  died  ;  and  by  an  order  in  Council, 
the  appeal  was  revived  against  her  husband,  Moheswar  Nath,  on  a  certifi- 
cate of  the  High  Court  that  such  revivor  should  be  made  ;  and  on  a  like 
certificate,  Massmut  Bubbuh  Bibi  was  appointed  guardian  ad  litem  to 
the  infant  respondent. 

Mr./.  D.  Mayne  and  Mr.  H.  Cowell,  for  the  appellant. — The  sale  was 
intended  by  the  Court  executing  the  decree,  with  the  knowledge  of  all 
concerned,  to  transfer  the  whole  joint  family  estate.  The  Subordinate 
Judge  was  right  in  holding  that  Moheswar  was  not  proved  to  have  applied 
the  proceeds  of  the  loan,  upon  which  Chowaram's  decree  was  obtained, 
to  any  immoral  purpose.  The  minor  respondent,  by  reason  of  the  son's 
liability  for  his  father's  debts,  not  incurred  for  immoral  purposes,  cannot 
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impeach  the  sale  or  limit  the  application   of    the  execution  to   the    father's        1889 
share.     The  decree  also  was  based  upon  a  debt  incurred  by  the  successive     Nov.  20.' 

heads  of  the  family,  and  therefore  bound  the  entirety  of  the  estate,  includ-         

ing  the  son's  interest.     Where  the  father  of   a   family    under   the    Mitak-      *  RIVY 
shara   law   as   contracted   a  debt — on  the  one  hand,  neither  necessary  nor    ^OUNCIL* 
beneficial  to  the  family — but  still,  on  the    other,    not    for   an    immoral   or     170  584 
illegal    purpose,   then   in   execution   of  a  decree  upon  that  debt,  the  whole      (p.c'.)  = 
family  estate  may  be  sold,  and  not  merely  the  father's    share.     This   being  17  I.  A.  11  = 
the  general  rule,  the  exceptional  case  is  where  the  creditor  issues  execution  s  ^ar-  P-C-J- 
against  the  [587]  interest  of  the  father  alone.    In  every  one  of  the  cases  it 
is  enough  to  see  whether  the  facts  bring  it  within  the  general  rule  as  given 
in  Nanomi  Babiiasin  v.  Modhun  Mohan  (1),  or  within  the  exception  as  found 
in  Deendyal  v.  Jugdeep  Narain   Singh    (2)      The  claim    is    not    under   the 
mortgage,  but  under  the  sale  upon  the    decree.     They   also   referred    to — 
Girdhari    Lall    v.    Kantoo    Loll    (3)  ;    Suva]  Bansi    Koer    v.    Sheopersad 
Singh  (4)  ;  Simbhunath  Pande  v.  Golap  Singh  (5)  ;  Bhagbut  Persad   v.    Girja 
Koer  (6)  ;  Minakshi  Nayndu  v.  Immudi  Kanaka  Ramaya  Goundan  (7). 

The  respondents  did  not  appear. 

Afterwards,  on  20th  November,  their  Lordships'  judgment  was 
delivered  by  : — 

JUDGMENT. 

LORD  HOBHOUSE. — The  sole  question  in  this  appeal  is  whether  the 
purchaser,  whom  the  defendant  represents,  acquired  the  entirety  of  the  5 
annas  4  pie  which  were  put  up  to  sale  in  execution,  or  only  such  share  as 
the  judgment-debtor  Moheswar  Nath  would  take  on  a  partition.  Other 
questions  have  been  raised  in  the  Courts  below  which  are  not  relevant  to 
this  appeal.  It  has  been  considered  whether  the  sale  was  necessary  for 
the  benefit  of  the  family  estate  ;  but  the  question  is,  whether  the  plaintiff, 
who  is  the  son  of  judgment-debtor,  can  set  up  his  right  as  a  co-sharer  to 
impeach  a  sale  decreed  against  his  father  for  the  purpose  of  defraying  the 
debts  of  his  father  and  grandfather.  He  can  only  do  so  on  condition  that 
he  shows  the  debts  to  have  been  contracted  for  immoral  purposes,  and  that 
issue  has  been  found  against  him  in  this  suit.  Again,  the  first  Court 
then  examined  the  circumstances  at  considerable  length  to  show  that 
the  purchaser  bought  the  propeity  subject  to  encumbrances,  and  that 
his  purchase-money  ought  not  to  have  been  applied,  as  the  Court  in 
fact  applied  it,  to  the  payment  of  those  encumbrances.  But  if  the 
plaintiff  could  have  raised  any  such  case  as  that,  must  have  done  so 
in  a  suit  differently  framed  in  point  of  parties,  of  allegations  of  prayer,  of 
[588]  issue,  and  of  proofs.  Except  for  the  issue  raised  as  to  immorality, 
this  suit  is  solely  for  the  purpose  of  treating -the  defendant  as  nothing 
more  than  a  co-sharer  in  the  estate,  and  the  decree  with  the  plaintiff 
has  obtained  does  so  treat  him. 

There  have  been  of  late  years  a  great  number  of  buity  of  this  kind, 
and  some  difficulties  have  been  left  as  to  the  proper  mode  of  treating 
them.  It  is  to  be  hoped  that  recent  decisions  by  this  Committee  have 
lessened  these  difficulties.  At  all  events,  their  Lordships  feel  none  in  this 
case,  treating  it  on  the  principles  laid  down  in  the  cases  of  Nanomi  Babua- 
sin v.  Modhun  Mohun  (1)  and  Bhagbut  Persad  Singh  v.  Girja  Koer  (6) ; 

(1)  13  I.A.  1  =  13  C.  21.  (2)  4  LA.  21?  =  3  C.  198. 

(3)   1  I. A.  321  =  14  B.L  R.  187.  (4)  6  I.A.  88  =  5  C-  148. 

(5)  14  I.A  77=14  C.  572.  (6)  15  I.A.  99=15  C.  717. 
(7)  16  I.A.  1  =  12  M-  142. 
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1889       and  addressing  themselves    to   the   question   of    fact    whether    the  thing 
Nov. .20.      meant  to  be  sold  and  bought  was   the    entirety   of    the   estate   or  only   a 
£^y      share  in  it. 

COUNCIL  ^  would  be  more  convenient  if  the  record  contained  the    whole  of  the 

proceedings  in  the  execution  and  sale,  because  they  must  always  be  impor- 
17  C.  584     tan*  evidence,  often  the  best,  as  to  the  nature  of  the    thing    sold.     In    this 
(P.C.)=      case    the    application    for    attachment    and    sale,   and   the  orders  made 
17  I'  *•  **=  thereon,  and  the  notification  of  sale,    are    not    to    be    found,  and    their 
'      489         Lordships  are  left  to  infer   their  tenor    from  an  adverse  petition  presented 
on  behalf  of  the  plaintiff,  and  from  the  sale  certificate.     The    difficulty    is 
increased    by   the  circumstance    that    there   were  three,  or  probably  four, 
decrees  then  standing  against  Moheswar  ;  whereas  the  sale   proceeded    on 
one  of  them,  founded  on  a   mortgage   to  one  Chowaram  of  only  a  fraction 
of  the  estate.     From  the  pleadings  and  judgments,    their    Lordships    con- 
clude that  in  some  way  not  explained  the    various    creditors   combined    to 
have  the  estate  sold  for  the  common  benefit.     At  all    events,    no   difficulty 
on  this  score  has  been  felt  in  the  Courts  below. 

Chowaram's  decree,  dated  7th  March  1874,  is  for  the  realisation  of  a 
sum  of  money  out  of  the  property  mortgaged  to  him  by  Moheswar,  viz., 
"  my  rights  and  interest  in  6  pie  out  of  5  annas  4  pie  of  the  entire 
16  annas  "  of  the  estate  in  question. 

The  dey  fixed  for  the  sale  was  the  5th  January  1875.  On  the 
4th  January  1875  the  plaintiff  filed  a  plaint  against  Chowaram  and 
Moheswar,  in  which,  after  alleging  fraud  and  immorality,  he  [589] 
claimed  that  "  the  ancestral  property  of  the  plaintiff,  which  he  has  inherit- 
ed from  his  grandfather,  ought  not  to  be  sold  in  satisfaction  of  such  illegal 
and  personal  debts ;"  and  he  prayed  for  a  declaration  protecting  his  estate. 
On  the  next  day  the  plaintiff's  pleader  presented  a  petition  in  the  execu- 
tion proceeding,  stating  that  the  5  annas  4  pie  share  of  Mouzah  Udoypore, 
&c.,  "  which  is  the  ancestral  property  of  my  client,  is  to  be  sold  to-day  in 
this  Court.  "  The  petition  then  states  the  suit  commenced  the  day  before 
and  prays  postponement  of  the  sale  till  the  suit  should  be  disposed  of. 
That  petition  was  rejected,  not  on  the  ground  that  the  thing  to  be  sold 
was  only  the  share  of  Moheswar,  which  could  not  prejudice  the  plaintiff, 
but  on  this  ground,  that  "  the  plaintiff  is  at  liberty,  in  case  of  the  sale 
taking  place,  to  make  the  purchaser  a  defendant  in  his  suit,  so  that  he 
(the  purchaser)  may  defend  the  right  purchased  by  him." 

It  is  hardly  possible  to  make  it  clearer  that  all  parties,  judgment- 
creditors,  judgment-debtor,  the  plaintiff  and  his  advisers,  and  the  Court 
itself,  considered  that  the  thing  put  up  to  sale  was  the  entirety  of  the 
estate. 

The  sale  certificate  was  issued  on  the  6th  February  1875  to  the  vakil 
of  Chowaram,  the  decree-holder.  After  stating  that  all  the  "  right,  interest 
and  connection  which  the  judgment-debtor  had  in  the  property,  "  had  been 
purchased  "  from  the  decree-holder,"  and  "  that  in  future  the  certificate 
shall  be  considered  as  a  good  evidence  of  transfer  of  the  right  and  interest 
of  the  judgment-debtor,  "  it  describes  the  property  thus — "  Five  annas 
four  pie  of  mouzah  Udoypore  alias  Maharajgunge,  pergunnah  Cherand, 
which  belonged  to  the  judgment-debtor,  Rai  Moheswar  Nath,  is  sold  (for) 
Rs.  10,000. " 

The    Procedure  Code  at  that  time  required    that  property  sold  in  exe- 
cution should  be  described  as  the  right,    title  and  interest  of  the  judgment- 
deb.tor,   and   it  has  been  held    in  many   cases  that   the    presence    of   these 
•  Herds   in  the  sale  certificate   is  consistent  with  the   sale  of  every   interest 
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which  the  judgment-debtor  might  have  sold,  and  does  not  necessarily  im-        1889 
port  that  when  the  father  of  a  joint  family  is  the  judgment-debtor  nothing     Nov.  20. 
is   sold  but   his  interest   as  a   co-sharer.     It  is   a  question  of   fact  in   each         ~    ; 
case  ;  and  in  this  case  their  Lordships  think  that  the  transactions  of  the  4th    _    F 
[590]    and  5th    January  1875,    and  the    description  of  the  property  in  the  uIL 

sale  certificate,  are  conclusive  to  show  that  the  entire  corpus  of  the  estate     17  c.  584 
was  sold.  (P.C.)  = 

They    are  of   opinion  that   the  High    Court  should  have  reversed  the  17  I. A.  11 
decree  of  the  Subordinate  Judge   and  have    dismissed  the    suit  with   costs,  5  Saj!'  P 
and    that  a    decree  to   that  effect   should  now    be  made    in  reversal   of  the 
decree    of  the    High  Court.     The   appellant  should    have  his   costs  in  the 
High    Court   and   also  his   costs   of   this   appeal.     Their    Lordships    will 
humbly  advise  Her  Majesty  accordingly. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Messrs.  Sanderson,  Holland  and  Adkin. 


17  C.  590  (P.  C.)  =  17  I.A.  40=5  Sar.  P.C.J.  391. 

PRIVY    COUNCIL. 

PRESENT  AT  FIRST  HEARING  : 

Lord  Hobhouse,  Lord  Macnaghten  and  Sir  R.  Couch. 

AT    THE    SECOND  I 

Lord  Watson,  Lord  Hobhouse,  Lord  Herschell,  Lord  Macnaghten, 
Sir  B.  Peacock,  and  Sir  R.  Couch. 

[On  appeal  from  the  High  Court  at  Calcutta.] 


THE  SECRETARY  OF  STATE  FOR  INDIA  IN  COUNCIL 

(Defendant)  v.  FAHAMIDANNISA  BEGUM  AND  OTHERS  (Plaintiffs). 

[5th  and  9th  April,  14th  and  31st  July,  and  30th  November,  1889.] 

Act  IX  of  1847 — Assessment  to  revenue,  finality  of,  upon  land  within  an  estate  perma- 
nently settled — Non-liability  to  assessment  of  alluvial  land  re-formed  within 
such  an  estate,  no  abatement  having  been  made  on  account  of  previous  diluvion 
— Act  IX  of  1847,  construction  of— Jurisdiction  of  the  Civil  Courts  in  regard  to 
orders  of  revenue  authorities. 

A  review  of  the  legislation  anterior  to  Act  IX  of  1847  shows  that  whilst  it  was 
intended  to  bring  under  assessment  lands  not  included  in  the  permanent 
settlement,  whether  waste  or  gained  by  alluvion  or  dereliction  from  sea  or  rivers, 
yet  all  such  lands  as  were  comprised  in  permanently.settled  estates  were  to  be 
rigorously  excluded  from  further  assessment. 

Lands  included  in  the  permanent  settlement  having  afterwards  been  covered 
by  water,  and  having  then  been  formed  again  on  the  same  site,  held  not  to  be 
lands  "  gained  "  from  the  river  by  alluvion  or  dereliction  within  the  meaning  of 
Reg.  II  of  1819,  that  expression  being  confined  to  meaning  'lands  gained  since 
the  period  of  the  settlement. 

The  effect  of  Act  IX  of  1847  was  merely  to  change  the  mode  of  assessment  in 
the  case  of  land  already  liable  to  be  assessed  under  legislation  [591]  in  force 
when  that  Act  became  law.  It  was  not  the  object  of  that  Act  to  bring  under 
liability  and  re-formed  on  the  site  of  land  previously  lost,  within  the  area  of  a 
permanently-settled  estate,  the  revenue  upon  which  had  been  paid  without 
abatement  since  the  permanent  settlement. 

When  an  order  of  the  Board  of  Revenue,  purporting  to  be  made  under  Act  IX 
of  1847,  subjected  land  included  in  the  permanent  settlement  to  assessment, 
held  that  the  District  Civil  Court  had  jurisdiction  (which,  therefore,  might  be 
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1889  invoked   as   a   matter  of   right)    to   entertain    a   suit   brought  by  the  landowner 

Nov   30.  contesting  that  order,  and  to  declare  it  unauthorised  by  law. 

[R.,  30  C.  291  (300)  ;  5  Ind.  Cas.  454.] 
PRIVY 
COUNCIL  APPEAL    from  a    decree  (14th    August  1886)    founded    upon  the  judg- 

° ment  of    a  Full   Bench  of  the    High  Court,    and  reversing   a  decree    (28th 

17  C.  590     November    1884)  of   the  Judge   of  Faridpur,    and  affirming  a  decree  (21st 
(P.C.)=      March  1883)  of  the  Subordinate  Judge  of  that  district. 

17  I. A.  40=  This   appeal,  which    was  twice  argued,    questioned  the   correctness  of 

391  '  '  *^e  High  Court's  decisions  that  the  respondents,  as  proprietors  of  a  mauza 
within  the  area  of  an  estate,  permanently  assessed  to  the  revenue  in  1792, 
were  entitled  to  hold,  without  further  assessment,  land  within  it  that  had 
accreted,  by  the  action  of  water,  upon  the  site  of  land  previously  lost  by 
diluvion  ;  notwithstanding  that  the  Board  of  Revenue,  purporting  to  act 
under  Act  IX  of  1847,  had  maintained  orders  assessing  the  land  to  the 
revenue  as  an  alluvial  increment,  falling  within  the  scope  of  their  powers 
under  that  Act. 

The  decree  of  the  Court  below  gave  effect  to  a  judgment  of  a  Full 
Bench  (1)  delivered  by  WILSON,  J.,  in  which  concurred  a  majority,  consist- 
ing of  PETHERAM,  C.J.,  PRINSEP,  J.,  and  O'KINEALY,  J.  (from  whom 
MITTER,  J.,  differed)  upon  the  two  questions  referred  by  a  Division  Bench 
(FIELD  and  MACPHERSON,  JJ.). 

The  two  questions  are  stated  at  the  commencement  of  their  Lord- 
ships' judgment  upon  this  appeal. 

Mauza  Mohun  Sureswar,  part  of  a  zemindari  in  the  Faridpur  district, 
was  originally  within  a  divided  share  belonging  to  those  whom  the  plaintiff 
represented..  A  smaller  part  of  the  same  share  belonged  to  Sama  Churn 
Ganguli,  who  was  made  a  co-defendant  in  the  suit,  not  having  been  will- 
ing to  join  as  a  plaintiff.  The  principal  defendant  was  the  Government, 
whose  local  officers  had  contested  [592]  the  plaintiff's  claim  to  hold  the 
entire  mauza  free  of  assessment,  alleging  that  the  recent  accretions  were 
not  parcel  of  the  original  mauza,  and  maintaining  a  right  to  assess  them 
under  Act  IX  of  1847. 

The  mauza  in  the  year  1792,  when  partition  of  the  whole  zemindari 
was  made,  contained  an  area  of  69  drones,  or  10,042  bighas.  In  1793, 
under  the  permanent  settlement,  revenue  was  paid  upon  the  mauza,  and 
had  been  paid  down  to  the  date  of  the  present  dispute  without  any 
deduction  on  account  of  loss  of  area  by  diluvion,  by  which,  however,  the 
mauza  had  lost  much  from  time  to  time,  being  near  the  confluence  of  the 
rivers  Ganges  and  Brahmaputra.  Before  the  year  1839  the  69  drones 
had  been  reduced  to  about  37.  The  Commissioner  of  the  division  made 
an  order,  dated  27th  April  1838  (apparently  in  accordance  with  Reg.  II 
of  1819,  ss.  3,  7,  20,  and  others),  to  the  effect  that  as  part  of 
permanently-settled  lands  the  mauza  Sureswar  should  be  released  to  the 
parties  then  entitled  to  it  as  properties.  After  that,  further  diluvion 
occurred,  and  when  in  1859,  the  thakbust  survery  preliminary  to  the 
regular  survey  was  made  only  4J  drones,  or  652  bighas,  of  the  mauza 
were  left  above  water.  At  the  survey  in  1860,  which  followed  the 
thakbust,  the  whole  mauza  was  under  water,  the  residue  having  entirely 
disappeared. 

In  the  meantime  Act  IX  of  1847  was  passed.  Of  this,  the  first  section 
is  quoted  in  their  Lordships'  judgment  ;  the  third  enacted  that  in  all  dis- 
tricts 'of  Bengal,  of  which  a  revenue  survey  might  be  completed  and 

(1)  14  C,  67. 
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approved  by  the  Government,  it  should   be  lawful  for  the  latter  "  to  direct        1889 
from  time  to  time,  whenever  ten  years    from    the  approval  of  any   such     Nov.  30. 
survey  shall  have  expired,   a  new  survey  of   lands  on  the    banks  of  rivers      p 
and   on  the  shores   of  the  sea,  in  order  to  ascertain    the  changes   that  may    p 
have  taken  place  since    the   date  of  the    last  previous   survey,  and  to  cause 
new  maps  to  be  made   according  to  such    new  survey."     The  fifth  section     170.590 
provided    for    proportionate  reductions   of   revenue   where  it  had  appeared      (P.C.)= 
from  inspection  of  the   new  maps  that  land  had  been  lost    by  a  revenue-  17  !•*•  W 
paying   estate,   and    the  sixth  enacted   that  "  whenever,    on   inspection   of  5      on 
any  such  new  map,  it  shall  appear   to   the  local   revenue   authorities   that 
land  has  been  added  to  any  revenue-paying  estate,  they  shall  without  delay 
assess  the  same  according  to  the  rules  in  force  for  assessing  alluvial  incre- 
ments, [593]  and    shall    report  their    proceedings   forthwith  to  the   Sadar 
Board    of    Revenue,    whose    orders    thereupon     shall    be    final."     The 
seventh  section  empowered    the  revenue  authorities    to  take  possession   of 
islands    thrown   up    in  large  and    navigable   rivers    coming   within    the 
provisions     of     Reg.    XI     of     1825,    s.  4,     cl.    3,    with  a    proviso   that 
any    party   aggrieved    by  the   act  of  the   revenue   authorities   in    taking 
possession  of  any  island    should  be   at   liberty    to   contest  it  in    the   Civil 
Court.     The  ninth  section  enacted  that,  except  as  regarded  the  proprietary 
right   to   islands,    no   suit    should   lie   against    the   Government   or   any 
of   its  officers,  on   account  of  anything  done  in   good  faith  in    the  exercise 
of  the  powers  conferred  by  this  Act. 

The  next  survey,  termed  the  Diara  survey,  made  by  the  Government 
ten  years  after  the  last,  under  the  powers  conferred  by  Act  IX  of  1847, 
was  for  the  purpose  of  ascertaining  to  what  extent  the  estates  bordering  on 
the  great  rivers  had  increased  or  decreased  in  extent  or  area.  In  the  in- 
terval between  1860  and  1867  there  had  been  a  large  accretion  to  Mohun 
Sureswar,  and  at  this  survey  2,000  bighas  were  measured  as  newly  thrown 
up.  Upon  the  objection  of  the  proprietors  of  the  mauza  about  650  bighas, 
part  of  the  above,  were  released  to  them  by  the  local  revenue  authorities 
as  re-formed  land  of  their  estates,  with  reference  to  what  had  been  proved 
to  be  the  state  of  the  ground  in  1859.  The  proprietors,  however,  still 
objected,  and  claimed  that  the  whole  2,000  bighas  should  be  released  to 
them  as  forming  ipart  of  the  original  estate,  and  that  no  part  thereof 
should  be  assessed  as  accretion.  They  accordingly  appealed  as  to  the 
remaining  1,350  bighas.  On  the  19th  April  1881  the  Board  of  Revenue 
found  the  facts  against  them  ;  finding  that  it  was  not  proved  that  this 
land  existed  at  the  time  of  the  permanent  settlement  on  its  present  site, 
but,  on  the  contrary,  that  this  land  bad  certainly  accreted  since  the  survey 
preceding  the  last.  The  Board  of  Revenue  decided  upon  the  appeal  of  the 
proprietors,  who  were  now  respondents  upon  this  appeal,  that  they  were 
not  entitled  to  the  1,350  bighas  as  a  re- formation  upon  the  site  of  their 
original  estate.  They  rejected  the  appeal,  thereby  approving  and  confirm- 
ing the  assessment  of  the  land  as  an  accretion,  within  the  meaning  of 
Act  IX  of  1847,  by  the  local  revenue  authorities. 

[594<3  The  present  suit  was  instituted  on  10th  April  1882,  claiming 
a  declaration  that  what  was  part  of  Mohun  Sureswar  had  been  wrongly 
subjected  to  assessment,  and  presenting  the  case  that  the  land  had  before 
the  diluvion  been  assessed  as  part  of  the  zemindari,  upon  which  the 
revenue  had  been  paid  without  any  abatement,  so  that  the  local  authorities 
had  no  right  upon  its  re-appearance  to  assess  it. 

The  Government,  in  their  defence,  denied  that  the  land  was  a  re- 
formation on  the  site  of  any  part  of  the  permanently-settled  estate,  and 
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1889       alleged    that  it  was   an  accretion  liable  as  land  added   to  a  re  venue- paying 

Nov.  30.     estate    within   the    provisions   of   Act   IX    of    1847,    which   rendered  the 

assessment    final  and    not  questionable  in  the  Civil  Courts.     The    written 

statement  said  : — "  The  disputed  land  having  been  assessed  by  the  revenue 

SICIL>    authorities  under  the  provisions  of    Act  IX  of  1847,  as   being   added  to  an 

17  C  590     estate  paying  revenue  to  Government,  no  civil   suit  is  maintainable  against 

(P.C.)  =  =  Government."     The   issues  raised    the  question   of  the  competence   of  the 

17  I. A.  40    Civil    Courts,  and    also  whether  the  land  was  or  was  not  a  re-formation  on 

5  Sar.P.C.J.  tne  site  of  formerly  assessed  land. 

The  Subordinate  Judge  found  that  the  identification  of  the  land  with 
former  parcels  was  beyond  reasonable  doubt,  and  held  the  Civil  Courts  to 
be  competent  to  enquire  into  the  legality  of  the  assessment. 

This  judgment  was  reversed  by  the  District  Judge,  who  held  that  the 
revenue  officer  had  acted  rightly  in  assessing  the  land  which  he  found  to 
have  been  newly  formed  on  the  site  of  old  land  since  the  last  survey  but 
one.  As  to  the  competence  of  the  Civil  Courts,  he  decided  in  the  negative 
in  regard  to  the  provisions  of  Act  IX  of  1847  and  the  decision  of  the  High 
Court  in  Dewan  Ramjcwan  Singh  v.  Collector  of  Shahabad  (1). 

The  Division  Bench  of  the  High  Court,  to  which  the  plaintiffs  appeal- 
ed, in  making  their  reference  to  a  Full  Bench,  stated  their  own  opinion 
to  be  that  the  Civil  Courts  were  competent  to  try  whether  the  revenue 
authorities  had  in  any  case  acted  within,  or  exceeded,  as  they  held  them  to 
have  done  in  this  case,  their  authority  (2).  They  observed  that  it  had 
been  found  as  a  fact  by  both  the  Courts  below  that  the  land  which  formed 
the  subject  of  suit  [595]  was  a  re-formation  at  one  time  or  other  on  the 
site  of  land  which  had  formerly  been  within  the  plaintiffs  estate,  as  settled 
at  the  decennial  and  permanent  settlements.  The  Judges  added  that  there 
was  no  doubt  that  the  plaintiffs  had  paid  the  full  amount  of  revenue  fixed 
at  the  permanent  settlement  on  the  sixty-nine  drones,  never  having 
received  any  abatement  for  land  diluviated  or  washed  away. 

The  general  effect  of  the  Full  Bench  judgment  (2)  was  that  by  the 
substantive  law  no  land  included  in  a  permanently-settled  estate  was 
liable  to  further  assessment :  on  the  other  hand,  any  land  not  so  included 
was  liable.  Also,  that  the  jurisdiction  to  decide  the  question  of  the 
liability  of  lands  to  assessment  was  no  longer  vested  in  the  Collectors  as 
revenue  authorities,  but  in  the  Civil  Courts.  Although,  in  regard  to  lands 
of  which  the  liability  to  be  assessed  was  not  in  dispute,  the  assessment, 
as  to  the  amount  of  it,  was  final,  when  made  by  the  ultimate  revenue 
authorities,  the  Civil  Courts  were  competent,  where  the  liability  to  any 
assessment  at  all  was  in  question  ;  and  it  was  for  them  to  try  whether 
the  liability  existed. 

The  result  was  that  by  the  decree  of  the  High  Court  the  land  in  ques- 
tion was  held,  as  part  of  mauza  Mohun  Sureswar,  comprised  within  the 
permanently-settled  estate  of  the  plaintiffs,  not  to  be  liable  to  further 
assessment  by  the  revenue  authorities,  notwithstanding  the  order  of  the 
Board  of  Revenue. 

Upon  this  the  Government  appealed. 

Mr.  W.  F.  Robinson,  Q.C.,  and  Mr.J.H.A.  Branson,  for  the  appellant. 
— The  question  being  one  of  the  construction  and  effect  of  Act  IX  of  1847, 
it  was  essential  to  consider  the  law  enacted  in  the  Regulations  which  preced- 
ed it.  They  referred  to  Regulations  I  of  1793,  II  of  1819,  VII  of  1822, 
XI  of  1825,  and  III  of  1828.  The  effect  of  the  coming  into  operation 

(1)  14  B.L.R.  221  =  18  W.R.  64.  (2)   14  C.  67  (77,  79,  92). 
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of   Act    IX   of   1847    in    the  districts  of  Bengal  was  that  land  such  as  that        1889 

now  in  question,  which  had  been  assessed  by   the   highest   revenue   autho-     Nov.  30. 

rities   as   land   gained  by  the  action  of  the  river,  had  been  finally  assessed,       _, — 

anJ  the  Civil  Courts  were  not  competent  to  entertain  this   suit.     The   land       "RIVY 

had    been   reformed   in    the   period   between    a  former  and  the  last  Diara    *-/OUNCIL- 

survey,   and    it   had    been   assessed   to    the    revenue    under  [596]  s.  6  of     17  c  590 

Act  IX  of  1847  by  means  of  the  machinery  provided,  the  maps   showing   it      (P.C.)  = 

to    be   an    excess  over    what  had  been  measured  at  the  preceeding  survey.  17  LA.  40* 

The  order  of  the  Board  of  Revenue  of  19th    April    1881    was   final    under  *  Sar-  P-C-J- 

the    Act.     It   could    not    be  questioned  in  a  Civil  Court,  and  the  land  was 

liable  to  the  assessment  imposed.     An  examination  of  the  revenue    law  of 

Bengal  showed  that  there  was  no  absolute  right  vested  in  the  proprietor  of 

land  to  complain  in  the  Civil  Courts  that  his  land  had  been  wrongly  assessed 

by  the  revenue  authorities,  or  assessed  too  highly  ;  the  province  having  been, 

by  the  Civil  and  Revenue  Regulations,  placed  under  two   distinct  systems, 

for  the  civil  and  fiscal  administration,  under  which  it  was  not  conceded  that 

there  should    be   an  appeal  from  the  revenue  to  the  civil  authorities.     The 

resort  to  the  Civil  Courts  must  rest  upon  such  enactment  as  might  be  found. 

The   true   construction    of   Act    IX    of    1847    had    been    to  take   it   away 

in    such   a   case   as   that   of   the   assessment  of  the  accretion  to  Mohun 

Sureswar  ;  and   though   there   had  been  considerable  difference  of  opinion 

on  the  subject,  the  decision  followed    by   the    District  Judge    in    this   suit 

was  correct. 

They  referred  to — Dewan  Ramjewan  Singh  v.  Collector  of 
Shahabad  (1) ;  Chtinder  Sikhtir  Bitndopadhya  v.  Obhoy  Chunder  Bagchi  (2) ; 
Collector  of  Moorshedabad  v.  Roy  Dhunput  Singh  (3) ;  Narain  Chunder  v. 
Tayler  (4)  ;  Sar  at  Sundari  Debt  v.  Secretary  of  State  for  India  in  Council  (5)  ; 
Wise  v.  Ameerun  Nissa  Khatoon  (6) ;  Badr-u  Nissa  Choiudhrain  v.  Prosonnn 
Kumar  Bhose  (7). 

Field's  Law  of  Evidence,  3rd  Edn.,  p.  203. 

Rules  for  guidance  of  the  Revenue  Department  by  R.  B.  Chapman. 

Mr.  T.  H.  Cowie,  Q.C.,  and  Mr.  R.  V.  Doyne,  for  the  respondent, 
contended  that  the  exclusive  jurisdiction  of  the  revenue  authorities, 
under  Act  IX  of  1847,  to  decide  on  what  assessment  should  [597]  be 
fixed,  did  not  empower  them  to  assess  land  included  in  a  permanently- 
settled  estate.  When  the  fact  was  in  dispute  whether  land  which 
the  revenue  officers  proposed  to  assess  was  included  within  already  settled 
and  revenue-paying  land  or  not,  the  Civil  Courts  could  alone  decide  the 
question.  The  assessment  in  this  case  purported  to  be  under  Act  IX  of 
1847,  of  which  s.  3  provided  for  the  proportionate  reduction  of  rent 
where  it  appeared  that  land  had  been  taken  from  a  settled  estate  by 
diluvion,  and  s.  6  provided  the  mode  of  assessment  where  land  had 
been  gained  by  accretion.  But  this  Act,  while  it  suspended  the  further 
continuance  of  Regulations  II  of  1819  and  III  of  1828,  which  established 
tribunals,  and  fixed  the  procedure,  for  investigations  regarding  the  liability 
of  land  gained  from  rivers,  did  not  substitute  any  tribunal,  or  rules  of 
procedure  for  determining  contested  questions  as  to  the  liability  of  any 
alluvial  formation  to  be  assessed  at  all.  It  did  not  even  enact  that 
persons  interested  should  have  an  opportunity  of  objecting  to  the  survey 
maps  as  to  correctness.  No  mode  of  trying  title  in  the  Revenue  Courts 
was  established  by  this  Act,  nor  was  any  appeal  provided  for.  The  whole 

(1)  14  B  L.R.  221  =  18  W.R.  64  =  19  W.R.  127.  (2)  6  C.  8. 

(3)   15  B.L.R.  49.  (4)  4  C.  103.  (5)   11  C.  784. 

(6)  7  LA.  73.  (7)  6  B.L.R.  255  (267). 
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1889       aim   of    the   Act   was    to    provide   a    new  mode  of  assessing,  not  revenue- 

Nov.  30.     paying    land,    but    land    never    before   assessed,    and    liable  to  be  newly 

p assessed.     It    was  not  designed    to    impose   any    new   liability    to    assess- 

P  ment,    which    remained    as   fixed    by   the   law  before  than  in  force.     Its 

"    *    language    precluded    its   application    to   the  accretion  to  Mohun  Sureswar, 

17  C.  590     wmcn  was  not  land  "  gained  "  from    the    river,    but    land    which,  having 

(P.C.)=      been   covered    by    water,  had  again  re-appeared  without  change  of  owner- 

17  I. A.  40=    ship,  as  in  Lopez  v.  Muddun  Mohun  Thakoor  (1). 

5  ^aoqF'C"*'          The   following   cases    were    also  mentioned  on  both  sides  in  reference 
to   "gained" — Nogender   Chunder   Ghose    v.   Mahomed  Esof  (2)  ;  Imambandi 
v.    Hurgobind    Ghose  (3)  ;  Mani    Lall    Sahu    v.    Collector    of    Sarun   (4)  ; 
Collector  of  Rajshahye  v.  Shamasoonderee  Debea  (5). 
Mr.    W.  F.  Robinson,  Q.  C.,  replied. 

JUDGMENT. 

[598]  Their  Lordships'  judgment,  on  a  subsequent  day  (November 
30th),  was  delivered  by 

LORD  HERSCHELL. — Two  questions  arise  in  this  case.  They  were 
stated  in  the  reference  to  the  Full  Bench  by  the  Divisional  Bench  of  the 
High  Court  in  the  following  terms  : — 

1st. — Whether  the  provisions  of  Act  IX  of  1847  are  applicable  to 
land  re-formed  on  the  site  of  a  permanently-settled  estate,  the 
revenue  of  which  estate  has  been  paid  without  abatement 
since  the  permanent  settlement. 

2nd. — Whether,  if  these  provisions  are  not  so  applicable,  a  Civil 
Court  should,  in  the  exercise  of  its  discretion,  make  a  decree 
declaring  that  the  proceedings  of  the  revenue  authorities  in  res- 
pect of  such  land  are  ultra  vires. 

In  their  Lordships'  opinion  the  second  question  which  arises  should 
be  stated  somewhat  differently,  viz.,  whether  if  these  provisions  are  not  so 
applicable,  a  Civil  Court  has  jurisdiction  to  review  the  decision  of  the 
Board  of  Revenue  and  to  declare  that  the  proceedings  of  the  revenue 
authorities  in  assessing  such  land  were  ultra  vires. 

The  distinction  is  not  material  in  the  present  case,  but  it  appears  to 
their  Lordships  that  if  the  Civil  Court  has  jurisdiction  at  all  that  jurisdic- 
tion may  be  invoked  as  a  matter  of  right,  and  that  it  is  not  a  case  for  the 
exercise  of  the  Court's  discretion.  If  the  party  appealing  to  the  civil 
tribunal  can  establish  that  the  Court  has  jurisdiction,  and  that  the  Board 
have  acted  ultra  vires,  he  is,  in  their  Lordships'  opinion  entitled  as  of  right 
to  a  decree. 

Both  the  questions  involved  in  this  case  depend  upon  the  construction 
to  be  put  upon  the  Act  of  1847.  The  1st  section  of  that  Act  enacts  "  that 
such  parts  of  the  Regulations  of  the  Bengal  Code  as  establish  tribunals 
and  prescribe  rules  of  procedure  for  investigations  regarding  liability 
to  assessment  of  lands  gained  from  the  sea  or  from  rivers  by  alluvion 
or  dereliction,  or  regarding  the  right  of  the  Government  to  the  owner- 
ship thereof,  shall  from  the  date  of  the  passing  of  this  Act  cease  to 
have  effect  within  the  provinces  of  Bengal,  Behar  and  Orissa,  and 
that  all  such  investigations  pending  before  the  Collectors  and  Deputy 
Collectors,  in  the  said  provinces  at  the  said  date  shall  be  forthwith 
discontinued,  and  that  no  measures  shall  hereafter  be  taken  [599]  for  the 

(1)  1-  M.I.A.  467=5  B.L.R.  521.  (2)  10B.L.R.  406=18  W.R.  113. 

(3)  4  M.I.A.  403  (467).  (4)  6  B  L.R,  Ap.  93. 

(5)  14  B.L.R.  219=22  W.R.  324. 
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assessment  of  such  lands,    or  for  the  assertion  of  the    right  of  the  Govern-  1889 

ment  to  the  ownership  thereof,  except   under  the  provisions  of  this  Act."  Nov.  30. 

The  terms   of   this    enactment   make  it  clear  that   its  intention  and  ~ 

effect  were  merely  to  alter  the  machinery    by  which  lands  gained    from  the  _ 

sea  or  rivers  by  alluvion  or  dereliction  were  to  be  assessed,  and  not  to  sub-  °^     "IL> 

ject  to  assessment  any   lands    which  would  not   have  been    liable   thereto  ^  c  590 

under   the  law    in  force    at  the  time  the  Act  was  passed.     It  is   therefore  (P.C.)  = 

essential   to  a  right  interpretation    of  the  enactment  to   examine  carefully  17  I. A.  40= 

the  state   of  the  law  at  that   time,  and  to  see    what  lands    were  then  liable  5  ^a£'  PtC<<*> 
to  assessment,  and  whether   the    prior  legislation    throws  any  light   upon 
the   meaning  of   the  words  "  lands  gained  from   the  sea  or  from  rivers  by 
alluvion  or  dereliction." 

By  cl.  3  of  Reg.  I  of  1793,  by  which  the  decennial  settlement  was 
made  permanent,  it  was  declared  to  the  proprietors  that  they  and  their  suc- 
cessors would  be  allowed  to  hold  their  estates  at  such  assessment  for  ever. 

Regulation  II  of  1819  defines  the  right  of  the  Government  to  the 
revenue  of  lands  not  included  within  the  limits  of  estates  for  which  a 
settlement  had  been  made,  and  provides  a  machinery  for  their  assessment. 
Clause  1  renounces  all  claim  on  the  part  of  the  Government  to  additional 
revenue  from  lands  included  within  the  limits  of  estates  for  which  a 
permanent  settlement  had  been  concluded.  Clause  3,  after  declaring  and 
enacting  that  lands  which  were  not  included  within  the  limits  of  estates 
for  which  a  settlement  had  been  concluded  were  to  be  liable  to  assessment, 
provides  that  the  foregoing  provisions  were  to  be  deemed  applicable  "  to 
all  lands  gained  by  alluvion  or  dereliction  since  the  period  of  the  settle- 
ment, whether  from  the  introcession  of  the  sea,  an  alteration  in  the  course 
of  rivers,  or  the  gradual  accession  of  soil  on  their  banks."  It  then 
provides  the  mode  of  investigation  in  relation  to  the  liability  of  lands  to 
be  assessed.  It  is  not  necessary  for  the  present  purpose  to  enter  into 
the  details  of  the  machinery  provided  for  ;  it  is  enough  to  say  that  the 
Collector  is  to  make  a  judicial  inquiry  after  full  notice  to  the  party  interested 
taking  evidence  upon  oath  and  examining  the  decuments  presented. 
After  the  Collector  has  notified  his  decision  to  the  party  concerned,  the 
[600]  Board  of  Revenue  are,  upon  a  day  to  be  fixed  by  public  notice,  and 
after  hearing  anything  which  the  party  may  have  to  urge  on  his  own 
behalf,  to  proceed  to  pass  judgment  in  the  case.  If  the  Board  of  Revenue 
decide  against  the  assessment,  their  decision  is  to  be  final  except  on  proof 
of  fraud  or  collusion  ;  but  if  the  Board  declare  the  lands  liable  to  assess- 
ment, the  party  may  institute  a  suit  in  the  Civil  Court  to  try  the  justness  of 
the  demand.  It  may  be  further  noticed  that,  by  cl.  7  of  the  Regulation, 
in  cases  where  land  is  supposed  to  be  liable  to  assessment  under  the 
provisions  of  cl.  3,  the  Collector  is  to  institute  a  full  and  particular 
inquiry  into  the  circumstances  and  condition  of  the  land  in  question  at  the 
period  of  the  decennial  settlement,  and,  in  cases  of  alluvial  land  into  the 
period  of  its  formation.  The  31st  clause  appears  to  their  Lordships 
to  be  also  very  important.  After  providing  that  nothing  in  the  Regulation 
should  he  considered  to  affect  the  rights  of  proprietors  of  estates  for  which 
a  permanent  settlement  had  been  concluded  to  the  full  benefit  of  waste 
lands  included  within  the  boundaries  of  the  estate  which  may  have  been 
since  reduced  into  cultivation,  it  proceeds  : — "  The  exclusive  advantages 
resulting  from  the  improvement  of  all  such  lands  were  guaranteed  to 
the  proprietors  by  the  conditions  of  that  settlement,  and  it  being  left  to 
the  Courts  of  Judicature  to  decide  in  all  contested  cases  whether  lands 
assessed  under  the  provisions  of  this  Regulation  were  included  at  the 
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1889        period   of  the  decennial  settlement  within  the    limit  of   estates  for  which  a 

Nov.  30.     settlement   has  been  concluded  in    perpetuity,  and   to  reverse  the   decision 

p  of  the  Revenue  authorities  in    any  case  in  which  it  shall  appear  that  lands 

FRIVY       wnich  actually   formed  at  the  period  in  question   a  component  part  of  such 

"    '    an  estate  have  been  unjustly  subjected   to  assessment  under  the  provisions 

17  C.  590     °f  ^'ls  Regulation,  the  zemindars  and  other   proprietors  of  land  will  be  en- 

(P.C.)  =      abled,  by  an  application  to  the    Court,  to   obtain  immediate   redress  in  any 

17  LA.  40=   case  in  which  the  Revenue  authorities  shall  violate  or  encroach  on  the  rights 

3  Sa>3M tC"'"  secured  to  them  by  the  permanent  settlement." 

The  next  enactment  is  perhaps  even  more  important.  "  It  is  further 
hereby  declared  and  enacted  that  all  claims  by  the  Revenue  authorities 
on  behalf  of  Government  to  additional  revenue  from  lands  which  were, 
at  the  period  of  the  decennial  settlement,  included,  [601]  within  the  limits 
of  estates  for  which  a  permanent  settlement  has  been  concluded,  whether 
on  the  plea  of  error  or  fraud  or  any  pretext  whatever,  saving  of  course 
lands  expressly  excluded  from  the  operation  of  the  settlement,  shall  be 
considered  wholly  illegal  and  invalid." 

It  is  only  necessary  to  notice  in  addition  Reg.  Ill  of  1828.  That 
Regulation  recited  that,  partly  from  the  number  of  revenue  cases,  and 
partly  from  the  practice  of  the  Courts  in  treating  the  appeals  made  to  them 
as  original  suits,  little  or  no  progress  had  been  made  towards  the  settlement 
of  the  matter,  and  heavy  arrears  of  such  cases  had  accumulated.  It 
accordingly  provided  for  the  appointment  of  Special  Commissioners,  to 
whom  were  entrusted  the  powers  of  the  Court,  all  appeals  to  the  ordinary 
Courts  being  abrogated  in  those  districts  in  which  such  Commissioners 
had  been  appointed.  So  far  the  Regulations  only  altered  the  tribunal  ;  it 
made  no  substantive  change  in  the  law.  And  inasmuch  as  no  Special 
Commissioner  now  exists  having  authority  in  the  district  in  which  the 
lands  in  question  are  situate,  the  provisions  relating  to  these  Special 
Commissioners  may  be  disregarded.  The  Regulation  however  modified  in 
some  respects  the  provisions  of  Regulation  II  of  1819.  It  enacted  that 
decisions  of  the  Boards  of  Revenue  declaring  the  liability  to  assessment  of 
lands  should  be  carried  into  immediate  execution,  notwithstanding  that 
the  parties  against  whom  the  decisions  had  passed  had  sued  to  contest  the 
decision  in  one  of  the  established  Courts  of  Justice.  It  further  provided 
that  all  suits  which  might  be  instituted  in  the  established  Courts  of  Justice, 
under  the  provisions  of  Reg.  II  of  1819  to  contest  decisions  of  the  Board 
of  Revenue  should  be  heard  and  determined  in  the  same  manner  as  regular 
appeals,  and  no  further  pleadings  should  be  required  or  received  than  the 
objections  of  the  appellant  to  the  decision  of  the  Board,  and  the  reply  to 
these  objections  on  the  part  of  the  Revenue  authorities,  and  that  it  should 
not  be  competent  to  the  Courts  to  take  further  evidence,  oral  or  docu- 
mentary, unless  it  should  appear  that  such  evidence  was  tendered  by  the 
party  adducing  it  to  the  Collector  or  the  Board  and  was  then  rejected  on 
insufficient  grounds,  or  that  such  evidence  was  essential  to  the  ascer- 
tainment of  some  fact  material  to  the  issue  not  fully  inquired  into  in 
the  course  of  the  previous  investigation.  It  will  be  [602]  observed  that 
these  modifications  of  the  law  of  1819  only  affect  the  procedure  in  cases  of 
appeal  to  the  ordinary  civil  tribunals  of  the  country.  They  do  not  touch 
the  right  of  appeal  to  such  tribunals,  or  alter  any  of  the  rights  previously 
assured  to  the  owners  of  permanently-settled  lands. 

This  review  of  the  legislation  prior  to  1847  makes  it,  in  their 
Lordships'  opinion,  clear  that  whilst  it  was  intended  to  bring  under 
assessment  lands  not  included  in  a  permanent  settlement  whether  they 
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were  waste  or  gained  by  alluvion  or  dereliction,   all    such    lands   as    were        1889 
comprised  in  permanently-settled    estates    were    to  be  rigorously  excluded     Nov.  30. 
from  further  assessment.     And  in  addition  to  this,  the  proprietors   of  such        ~ 
estates  were  assured  that  they  could  protect  themselves   against  any  action       ^  RIVY 
of  the  revenue  authorities  which  would  tend  to  infringe  upon    their   rights  "IL* 

by  appeal  to  the  Civil  Court.     Their  Lordships    think  it  equally  clear  that     17  c  590 
lands  within  the  limits  of  settled  estates  which  had    become   covered    with     (P.c'.)  = 
water,  and  afterwards  reformed,  were  not   lands    "  gained  from  the  river   17I.A.  10= 
or  sea  by  alluvion  or  dereliction  "  within  the  meaning   of   this  legislation,  5  ^arqQ?'^'^' 
which  is  confined  to  lands  so  gained  "  since  the  period  of  the  settlement." 

Returning  now  to  the  Act  of  1847,  it  appears  to  their  Lordships,  as 
has  been  already  observed,  that  its  purpose  was  merely  to  change  the 
mode  of  assessment  in  the  case  of  a  class  of  land  already  liable  to  be 
assessed  under  existing  legislation,  viz.,  land  gained  by  alluvion  or 
dereliction,  which  was  not  included  within  the  limits  of  a  permanently- 
settled  estate.  The  terms  of  the  1st  section  point  to  this  and  nothing 
more,  and  the  details  of  the  legislation  support  the  same  conclusion.  It 
is  only  to  lands  "  gained  "  from  the  sea  or  river  by  alluvion  or  dereliction 
that  the  legislation  is  applicable.  Their  Lordships  have  shown  from  an 
examination  of  the  previous  legislation  the  construction  which  must  be 
put  upon  these  words,  that  they  must  be  limited  to  lands  gained  since  the 
period  of  the  settlement.  It  is  only  in  relation  to  these  lands,  therefore, 
that  the  previous  enactments,  are  to  cease  to  have  effect.  The  3rd  section 
empowers  the  Government  of  Bengal,  in  any  district  in  which  a  survey 
has  been  completed  and  approved  by  the  Government,  to  direct  decennially 
a  new  survey  of  lands  on  the  banks  of  rivers  and  on  the  shores  of  the  sea, 
in  order  to  ascertain  the  changes  that  may  [603]  have  taken  place  since 
the  last  previous  survey,  and  to  cause  new  maps  to  be  made  according  to 
such  new  survey.  Section  6  provides  that  "  whenever,  on  inspection  of 
any  such  new  map,  it  shall  appear  to  the  local  revenue  authorities  that 
land  has  been  added  to  any  estate  paying  revenue  directly  to  Government, 
they  shall  without  delay  duly  assess  the  same  according  to  the  rules  in  force 
for  assessing  alluvial  increments." 

Their  Lordships  cannot  think  that  it  was  intended  by  such  a  provi- 
sion as  this  to  deal  with  the  case  of  lands  in  permanent  settlement  which 
had  become  derelict  of  the  sea  or  a  river.  They  cannot  be  said  to  have 
been  "  added  "  to  the  estate  to  which  they  already  belonged.  Considering 
the  solemn  assurance  given  by  the  Government  to  the  owners  of  perma- 
nently-settled estates  that  they  should  not  be  liable  to  further  assessment 
in  respect  thereof,  their  Lordships  find  it  impossible  to  hold  that  it  was 
ever  intended  by  this  enactment  to  subject  them  to  an  added  assessment 
in  respect  of  land  for  which  they  were  already  assessed  because  they  had 
had  the  misfortune  to  be  practically  deprived  of  it  for  a  time  by  an  incur- 
sion of  the  sea  or  river.  And  no  violence  done  to  the  language  of  the 
enactment  by  rejecting  a  construction  which  leads  to  such  a  conclusion. 
On  the  contrary,  it  would  be  straining  the  language  unnaturally  to  include 
such  a  case  as  that  with  which  their  Lordships  are  dealing.  If,  indeed, 
such  legislation  as  is  contained  in  the  preceding  s.  5  had  been  in 
force  from  the  outset,  so  that  as  soon  as  land  had  been  washed  away 
from  a  permanently-settled  estate  there  had  been  a  proportionate  reduction 
of  the  revenue  payable  to  the  Government,  it  would  not  have  been  unrea- 
sonable to  regard  the  land  when  again  free  from  water  as  land  "  added  " 
to  the  estate,  and  to  assess  it  accordingly.  And  it  may  be  that  when  the 
new  map  shows  that  land  has  been  washed  away  from  a  settled  estate 
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1889       since  the  previous  survey,  a  proportionate   abatement    ought   to   be    made 

Nov.  30.     under    the   Act   of    1847.     Upon   this  it    is  unnecessary  to  pronounce  an 

opinion.     It  is  clear  that  the  Act  provides  no  machinery  for   making   such 

_  abatement  where  the  land  was   covered    with    water   at   the    time   of   the 

"1Lt    original   survey.     It  is   only  "  when  on  inspection  of  the  new  map"  it  ap- 

17  C.  590     pears  that  land  has   been    washed    away    that    there    is    any   legislative 

(P.C.)=      authority  for  making  an  abatement. 

17I.A.  40=  [604]  Their  Lordships  arrive  then  at   the   conclusion   that   the    first 

5  Sar.  P.C.J.  question  propounded  by  the  Divisional  Bench  of  the    High  Court  ought  to 
be  answered,  as  all  the  Judges  have  answered  it,  in  the  negative. 

But  then  it  is  said  that  the  local  Revenue  authorities  having  assessed 
the  land,  and  the  Board  of  Revenue  having  made  an  order  confirming 
their  action,  such  order  is,  by  the  very  terms  of  s.  6,  made  final,  and  that 
there  is  an  express  provision  in  s.  9  that  no  action  in  any  Court  of  Justice 
shall  lie  against  the  Government  or  any  of  its  officers  on  account  of 
anything  done  in  good  faith  in  the  exercise  of  the  powers  conferred  by 
this  Act.  Their  Lordships  cannot  conceive  that  it  was  intended  by 
these  enactments  to  deprive  the  owner  of  a  permanently-settled  estate 
of  the  protection  assured  to  him  by  the  Regulation  of  1819.  When  once 
the  conclusion  has  been  reached  that  the  provisions  of  the  Act  of  1847 
are  inapplicable  to  the  case  of  re-formed  land  being  part  of  a  settled 
estate  in  respect  of  which  the  full  assessment  has  continued  to  be  paid, 
it  appears  to  follow  that  neither  the  local  Revenue  authorities  nor  the 
Board  of  Revenue  can  effectually  render  such  land  liable  to  assessment. 
It  has  been  shown  thit  under  the  previous  legislation  the  owner  of 
such  lands  was  expressly  given  an  appeal  to  the  Civil  Court  as  a  protec- 
tion against  any  attempt  of  the  revenue  authorities  to  subject  him  to 
additional  assessment.  The  provisions  contained  in  cl.  31  of  the  Regula- 
tion of  1819  are  in  no  way  repealed  or  affected  by  the  Act  of  1847- 
The  action  of  the  Revenue  authorities  was,  therefore,  in  their  Lordships' 
opinion,  wholly  illegal  and  invalid.  Their  Lordships  cannot  hold  that 
the  Board  of  Revenue  can,  by  purporting  to  exercise  a  jurisdiction  which 
they  did  not  possess,  make  their  order  upon  such  a  matter  final,  and 
exempt  themselves  from  the  control  of  the  Civil  Court.  It  is  argued 
that  where  the  acts  done  were  within  the  powers  conferred  by  the  Act  of 
1847,  the  protection  afforded  by  s.  9  would  be  unnecessary,  and  that 
it  must  be  applicable  to  acts  done  in  assumed  exercise  of  the  powers 
conferred,  but  really  in  excess  of  them.  But  full  effect  can  be  given  to 
this  section  without  holding  that  it  deprives  the  owner  of  a  permanently- 
settled  estate  of  that  right  of  appeal  which  is  given  to  him  in  order  that 
he  may  have  determined  in  a  Civil  Court  "  justness  of  the  demand  " 
of  the  Revenue  authorities. 

[605]  The  case,  as  it  appears  to  their  Lordships,  may  be  shortly  put 
thus.  The  Board  of  Revenue  have,  in  violation  of  the  right  solemnly 
secured  to  the  owner  of  a  permanently-settled  estate,  claimed  to  subject 
his  land  to  an  additional  assessment,  a  claim  which  has  been  declared 
by  legislation  to  be  wholly  illegal  and  invalid.  Thereupon  the  owner 
exercises  the  right  conferred  upon  him  by  the  Regulation  of  1819,  and 
appeals  by  suit  to  the  Court  of  Judicature  to  reverse  the  decision 
of  the  Revenue  authorities.  In  bar  of  this  suit  the  answer  set  up  is 
that  a  subsequent  law  empowers  the  Revenue  authorities  to  assess,  by 
new  machinery,  lands  of  a  description  within  which  the  land  in  ques- 
tion does  not  fall,  and  makes  the  orders  of  the  Board  of  Revenue  there- 
upon final.  Their  Lordships  are  at  a  loss  to  see  how  this  can  be  any 
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answer.     If   it  had    been  intended   to  take   away  from    the  proprietors   of        1889 
estates  the  power,    by   application   to   the   Courts,   to   obtain   immediate     Nov.  30. 
redress   in  any    case  in    which  "  the    Revenue  authorities   shall   violate  or        ~    ; 
encroach   on    the  rights   secured  to   them  by   the  permanent    settlement," 
it    would  have  been    done  in  express  terms  and  not  by  such  enactments  as       °^    "IL< 
are  contained  in  the  Act  of  1847.     It  seems  to  their  Lordships  that  it  would     17  c  590 
be  an  erroneous  interpretation  of  that  statute  to  hold  that  it  rendered  the      (P.C.)  = 
Board  of  Revenue  supreme,  and  enabled  them  to  make  valid  and  effectual   17  LA.  40 
a  proceeding  on  their  part  which  the  law  had  declared  to  be  wholly  illegal  5  ®a^'Q?'^t 
and  invalid. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  that  the 
appeal  should  be  dismissed.  The  appellant  must  pay  the  costs  of  the 
appeal. 

Appeal  dismissed. 

Solicitor  for  the  appellant :  Solicitor  to  the  India  Office. 
Solicitors  for  the  respondents  :  Messrs.  Barrow  and  Rogers. 


17  G    606. 
[606]  CRIMINAL  MOTION. 

Before  Mr.  Justice  Norris  and  Mr.  Justice  Macpherson. 


MOJEY  AND  OTHERS    (Petitioners)  v.  THE  QUEEN-EMPRESS 
(Opposite-party].     SABYA  NASHYO  AND  OTHERS  (Petitioners) 
v.  THE  QUEEN-EMPRESS  (Opposite-party).* 
[18th  March,  1890.] 

Cheating — Cheating  by  personation — Penal  Code  (Act  XLV  of  1860),  ss.  415,  419 — Re- 
gistration of  false  divorce — Bengal  Act  I  of  1876. 

To  constitute  the  offence  of  cheating  under  s.  415  of  the  Indian  Penal  Code 
the  damage  or  harm  caused  or  likely  to  be  caused  to  the  person  deceived  in 
mind,  body,  reputation,  or  property  must  be  the  necessary  consequence  of  the 
act  done  by  reason  of  the  deceit  practised,  or  must  be  necessarily  likely  to 
follow  therefrom. 

Where  therefore  certain  persons  were  charged  under  s,  419  of  the  Indian 
Penal  Code,  one  with  personating  another  person  before  a  Registrar,  and  the 
others  with  abetting  such  personation  and  causing  the  Registrar  to  register  a 
divorce  under  the  provisions  of  Bengal  Act  I  of  1876  with  the  wife  of  the  pesona- 
ted  person,  and  where  the  lower  courts  convicted  the  accused  under  that 
section,  holding  that  as  such  registrations  were  voluntary  and  a  source  of  gain 
to  the  Registrar  harm  was  caused  to  the  Registrar  in  mi  ml  and  reputation  by 
registering  false  divorces  as  well  as  by  losing  his  fees  in  the  future  through  per- 
sons being  less  likely  to  avail  themselves  of  his  services,  and  that  therefore  an 
offence  under  the  section  had  been  committed. 

Held,  that  the  possibilities  contemplated  by  the  lower  Courts  were  too  remote  ; 
that  the  facts  did  not  constitute  an  offence  under  the  section  ;  aad  that  the 
conviction  must  therefore  be  set  aside. 

[R.,    26  A.  380;2C.L.J.  524  (530);  1    P.R.    1907  (Cr.)  =  32    P.L.R.    1907;  25  P. R.  1904 
Cr.  =  10P.L.R.  1905.] 

THESE  two    cases   arose    out  of   the   conviction   of   five  persons  who 
were   tried  by  the  Deputy  Magistrate  of    Rungpore    and   convicted,    under 

*  Criminal  Motions  Nos.  79  and  82  of  1890  against  the  orders  passed  by  A.  Mackie 
Esq.,  Sessions  Judge  of  Rungpore,  dated  the  14th  of  February  1890,  affirming  the 
orders,  passed  by  Moulvie_Abdul  Khalique,  Deputy  Magistrate  of  Rungpore,  dated  the 
17th  of  January  1890. 
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s.  419  of  the  Indian  Penal  Code,  of  the  offence  of  cheating  by  per- 
sonation. There  were  two  separate  trials  in  respect  of  two  separate  offen- 
ces, and  in  each  case  there  were  three  accused  one  of  them  being  charged 
and  convicted  in  both  cases. 

In  the  first  case,  which  gave  rise  to  rule  No.  79,  one  Mojey  was 
charged  with  the  substantive  offence,  and  two  persons,  named  Najebullah 
and  Yar  Nashyo  were  charged  with  abetment  of  the  offence.  The  facts 
found  by  the  Deputy  Magistrate  to  be  [607]  conclusively  proved  in  the 
case  were  that  Mojey  had  personated  one  Samir  before  the  Marriage  Regis- 
trar #nd  dishonestly  induced  him  to  register  a  divorce  with  Samir's  wife 
under  the  provisions  of  Bengal  Act  I  of  1876  and  that  the  other  two 
accused  abetted  him  by  identifying  him  as  Samir. 

In  the  case  in  respect  of  which  rule  No.  82  was  granted,  the  accused 
were  Sabya,  Shahar  and  Najebullah,  the  offence  charged  being  precisely 
similar  to  the  offence  in  the  other  case,  namely,  falsely  personating  one 
Kinu  and  causing  the  Registrar  to  register  a  divorce  with  Kinu's  wife. 

The  Deputy  Magistrate  convicted  the  accused  in  both  cases,  and  sen- 
tenced the  principals  in  each  case,  viz.,  Mojey  and  Sabya,  to  rigorous  im- 
prisonment for  two  months  under  s.  419  of  the  Indian  Penal  Code,  and 
the  others,  as  abettors  under  that  section  read  with  s.  114  of  the  Code,  to 
rigorous  imprisonment  for  one  and  a  half  months,  Najebullah  being  con- 
victed and  sentenced  in  both  cases. 

In  each  case  an  appeal  was  preferred  to  the  Sessions  Judge,  who 
however  upheld  the  convictions. 

The  accused  then  moved  the  High  Court,  and  two  rules  were  issued. 

In  both  the  lower  Courts  it  was  contended  that  no  offence  had  been 
committed  assuming  the  finding  of  facts  to  be  correct. 

The  reasons  given  by  the  two  lower  Courts  in  support  of  their  find- 
ing that  the  facts  constituted  an  offence  under  s.  419  of  the  Penal  Code 
are  fully  stated  in  the  judgment  of  the  High  Court. 

At  the  hearing  of  the  rules,  Baboo  Umbica  Churn  Bose  appeard  for 
the  petitioners  in  both  cases.  The  Deputy  Legal  Remembrancer  (Mr. 
Kilby],  for  the  opposite  party. 

The  judgment  of  the  High  Court  (NoRRis  and  MACPHERSON,  JJ.,) 
was  as  follows  :— 

JUDGMENT. 

In  this  case  the  appellant  Mojey  has  been  convicted  by  the  Deputy 
Magistrate  of  Rungpore  of  an  offence  under  s.  419,  Indian  Penal  Code,  and 
the  appellants  Yar  Nashyo  and  Najebullah  of  abetment  of  that  offence. 

The  first  petitioner  was  sentenced  to  rigorous  imprisonment  for  two 
months,  and  the  other  two  to  rigorous  imprisonment  for  a  month  and  a 
half  each.  On  appeal  to  the  Sessions  Judge  the  convictions  and  sentences 
were  upheld. 

[6081  We  granted  a  rule  to  show  cause  why  the  convictions  should 
not  be  set  aside. 

The  facts  of  the  case  are  as  follows  : — The  petitioner  Mojey  falsely 
presented  to  a  Registrar  appointed  under  the  provisions  of  Bengal  Act 
I  of  1876,  "  an  Act  to  provide  for  the  voluntary  registration  of  Mohomedan 
marriages  and  divorces,"  that  he  was  one  Samir,  and  fraudulently  caused 
the  Registrar  to  register  a  fictitious  deed  of  divorce,  whereby  Samir 
purported  to  divorce  his  wife.  The  other  petitioners  identified  Mojey 
to  the  Registrar  as  Samir  when  they  well  knew  that  he  was  not 
Samir,  and  that  the  deed  of  divorce  which  he  registered  was  a  fictitious 
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document.     The  Registrar  was  paid  by  the  petitioners,  or  one  of  them,  one        1890 
rupee  for  registering  the  deed.  MARCH  18 

The  question  we  have  to  decide  is  whether  upon  these  facts  the  con- 
victions  .can  be  sustained.  We  are  of  opinion  that  they  cannot.  Section 
415,  Indian  Penal  Code,  thus  defines  cheating — "  Whoever  by  deceiving  any 
person  fraudulently  or  dishonestly  induces  the  person  so  deceived  to  deliver 
any  property  to  any  person  or  to  consent  that  any  person  shall  retain  any 
property  or  intentionally  induces  the  person  so  deceived  to  do  or  omit 
to  do  anything  which  he  would  not  do  or  omit  if  he  were  not  so  deceived, 
and  which  act  or  omission  causes  or  is  likely  to  cause  damage  or  harm  to 
that  person  in  body,  mind,  reputation,  or  property,  is  said  to  "  cheat.  " 
And  s.  416,  Indian  Penal  Code,  thus  defines  cheating  by  persona- 
tion : — "  A  person  is  said  to  '  cheat  by  personation  '  if  he  cheats  by 
pretending  to  be  some  other  person,  or  by  knowingly  substituting  one 
person  for  another,  or  representing  that  he  or  any  other  person  is  a  person 
other  than  he  or  such  other  person  really  is.  " 

It  is  clear  that  the  petitioners  deceived,  the  Registrar,  and  it  is  clear 
that  they  thereby  intentionally  induced  him  to  register  the  fictitious  deed 
of  divorce — a  thing  which  he  would  not  have  done  unless  he  had  been  so 
deceived. 

Did  this  act  of  registering  the  fictitious  deed  cause,  or  was  it  likely  to 
cause,  damage  or  harm  to  the  Registrar  in  body,  mind,  reputation,  or 
property  ?  We  think  not. 

The  Deputy  Magistrate  says: — "Remembering  that  these  registra- 
tions are  entirely  optional  with  the  parties,  it  is  clear  that  the 
desire  of  the  parties  to  get  a  marriage  or  divorce  registered  or  not 
[609]  registered  depends  principally  upon  the  estimation  in  which  the 
public  and  the  judicial  Courts  would  hold  such  registration.  If  a  belief 
gets  ground  amongst  the  people  that  false  marriages  and  divorces  can  be 
registered  as  well  as  a  true  marriage  or  a  divorce,  I  am  certain  nobody 
would  consider  it  worth  while  to  spend  any  money  or  take  any  trouble 
for  such  registrations.  Now  these  registrations  are  actually  a  source  of 
gain  also  to  the  Marriage  Registrar.  I  believe  therefore  that  such  false 
registrations  not  only  do  harm  the  reputation  of  such  a  semi-private 
officer,  but  also  go  a  great  way  towards  the  diminution  of  the  Marriage 
Registrar's  income." 

The  Sessions  Judge  says : — "After  careful  consideration  I  am  of 
opinion  that  harm  was  caused  to  him  (the  Registrar,  both)  in  mind 
and  reputation  by  the  false  registration.  Such  registrations  are  voluntary, 
and  it  is  easily  seen  that  a  Registrar  before  whom  a  false  divorce  has 
been  registered  suffers  not  only  in  reputation,  but  also  by  losing  his  fees 
in  future  through  people  declining  to  avail  themselves  of  his  office." 

The  arguments  of  the  Deputy  Magistrate  and  the  Sessions  Judge 
were  adopted  by  Mr.  Kilby,  who  urged  nothing  not  contained  in  the  pass- 
ages quoted.  We  cannot  agree  with  these  arguments.  We  have  to  deal 
with  the  isolated  acts  of  the  petitioners,  and  to  consider  whether  the 
registering  of  the  fictitious  deed,  which  was  the  act  done  by  the  Registrar 
in  consequence  of  the  deceit  practised  by  the  petitioners,  "  caused  or  was 
likely  to  cause  damage  or  harm  to  the  Registrar  in  body,  mind,  reputation, 
or  property."  We  think  that  the  "  damage  or  harm"  must  be  the  neces- 
sary consequence  of  the  act  done  by  reason  of  the  deceit  practised,  or 
must  be  necessarily  likely  to  follow  thereform.  The  possibilities  contem- 
plated in  the  argument  are  in  our  judgment  too  remote  to  be  in  contem- 
plation of  the  statute.  We  therefore  set  aside  the  conviction  of  the 
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petitioner  Najebullah  in  this  case  and  in  the  case  No.  82,  in  which  he  has 
been  convicted  of  a  similar  offence  and  sentenced  to  rigorous  imprisonment 
for  a  month  and  a  half. 

With  regard  to  the  other  petitioners,  the  terms  of  imprisonment  have 
expired,  and  their  pleader  does  not  ask  us  to  interfere  with  their 
convictions. 

This  judgment  will  govern  motion  No.  82. 

H.  T.  H.  Convictions  quashed. 


17  C.  610. 
[610]  ORIGINAL  CIVIL. 

Before  Mr,  Justice  Wilson. 


DEGUMBARI  DEBI  v.  AUSHOOTOSH  BANERJEE  AND  OTHERS.* 
[13th  March,  1890.] 

Security  for  costs — Practice — Suit  for  money — Civil   Procedure   Code  (Act  X IV  of 
1882),  s.  380  (Act  VI  of  1888,)  s.  5. 

A  suit  to  recover  certain  specified  articles  and  money  alleged  to  have  been 
wrongfully  seized  and  taken  possession  of  by  the  defendant  or  to  recover  the  value 
thereof  is  a  suit  for  money  within  the  terms  of  the  second  paragraph  of  s.  380 
of  the  Civil  Procedure  Code,  the  term  "  suit  for  money  "  as  there  used  being 
wider  than  a  suit  for  debts. 

Circumstances  under  which  the  Court  will  order  security  for  costs  to  be  given 
by  a  female  plaintiff  in  such  a  suit. 

FF     23  B   100  •  10  Bom.  L.R.  337  ;  16  C.W.N.  763=  H  Ind.    Cas.  290  (291)  ;  Appr.,  21 
C/832  (836)  ;    D.,  31  B.308  =  9  Bom.  L.R.  409  (416).] 

THIS  was  an  application  on  behalf  of  the  defendants  for  an  order 
directing  the  plaintiff,  within  a  time  to  be  fixed  by  the  Court,  to  give 
security  for  the  payment  of  all  costs  incurred  or  likely  to  be  incurred  by 
the  defendants,  such  security  to  be  to  the  satisfaction  of  the  Registrar. 
The  application  was  made  under  the  provisions  of  s.  380  of  the  Code 
of  Civil  Procedure  as  amended  by  Act  VI  of  1888,  upon  notice  to  the 
plaintiff,  and  was  based  on  an  affidavit  of  Mohendronath  Banerjee,  one  of 
the  defendants,  and  on  the  pleadings  in  the  suit  and  certain  proceedings 
in  the  goods  of  Prosunamoyee  Debi,  deceased. 

The  plaintiff  instituted  the  suit  on  the  4th  January  1890,  in  her 
individual  capacity  and  also  as  administratix  of  the  property  and  effects 
of  Prosunnamoyee  Debi,  deceased.  In  her  plaint  she  stated  that  Prosunna- 
moyee  died  on  the  16th  April  1889,  possessed  of  considerable  property 
consisting  of  two  Municipal  Debentures  of  the  value  of  Rs.  1,000  each, 
and  of  ornaments,  utensils,  cash  and  clothes  of  considerable  value  which 
was  her  own  absolute  stridhan,  and  that  she,  the  plaintiff,  was  her  sole 
heir  according  to  Hindu  law  ;  that  she  used  to  reside  with  the  deceased, 
and  that  the  property  claimed  in  the  suit  was  kept  by  the  deceased  in  an 
iron  safe,  the  key  of  which  the  deceased  gave  her  ;  that  shortly  after  the 
death  of  the  deceased  the  defendants,  who  were  the  sons  of  the  brother  of 
the  husband  of  the  deceased,  forcibly  took  the  [611]  key  away  from  her, 
the  plaintiff,  and  took  possession  of  the  property  in  the  safe. 

The  plaint  went  on  to  state  that  the  plaintiff  had  applied  for  letters 
of  administration  to  the  estate  of  the  deceased,  and  that  on  a  citation 

*  Motion  in  Original  Civil  Suit  No.  4  of  1890. 
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being  issued  the  defendants  had  lodged  a  caveat,  but  that  such  caveat  was 
subsequently  withdrawn  and  letters  of  administration  granted  to  her  on 
payment  of  the  duty  on  the  Rs.  2,000  worth  of  Municipal  Debentures 
in  her  possession,  upon  her  undertaking  to  pay  the  duty  on  the  value 
of  the  assets  she  might  subsequently  recover.  She  stated  that  she  had 
demanded  the  property  so  seized  by  the  defendants,  but  they  had  not 
complied  with  her  demand,  and  she  annexed  to  her  plaint  a  list  of  the  pro- 
perty which  she  sought  to  recover.  The  list  contained  a  number  of  gold 
and  silver  ornaments,  utensils  and  clothes  of  considerable  value,  the  value 
being  given,  and  also  stated  that  there  was  cash  to  the  extent  of  Rs.  3,000 
and  ten-rupee  notes  to  the  extent  of  Rs.  500  in  the  iron  safe,  and  the 
prayer  of  the  plaint  in  the  first  place  asked  for  a  declaration  that  the 
debentures  and  property  in  suit  were  the  stridhan  of  the  deceased,  and, 
subject  to  the  payment  of  the  debts,  belonged  to  the  plaintiff,  and  then  went 
on  to  ask  that  the  defendants  might  be  directed  to  deliver  up  the  property 
in  suit  as  specified  in  the  list,  or  to  pay  to  the  plaintiff  as  administratrix 
the  sum  of  Rs.  12,318,  the  value  thereof. 

In  their  written  statement  the  defendants  denied  the  allegations  of 
the  plaintiff  so  far  as  the  merits  of  the  case  were  concerned. 

In  his  affidavit  in  support  of  the  application,  Mohendranath  Banerjee 
inter  alia  alleges  that,  in  applying  for  letters  of  administration,  the  plaintiff 
had  stated  that  the  property  other  than  the  Municipal  Debentures  of 
which  Prosunnamoyee  Debi  died  possessed  was  not  likely  to  come  into 
her  possession,  and  that  she  had  been  unable  to  ascertain  in  whose  pos- 
session it  was,  or  whether  it  was  still  in  existence  ;  that  the  suit  was  a 
vexatious  one  ;  that  the  plaintiff  was  residing  with  her  nephew  Koylash 
Chunder  Gangooly  in  the  district  of  Hooghly,  and  was  wholly  dependent 
on  him  for  her  food  and  clothing,  having  no  means  of  her  own,  and  that 
she  was  not  possessed  of,  or  in  any  way  entitled  to,  any  immoveable  pro- 
perty in  British  India  or  elsewhere. 

[612]  The  plaintiff  and  Koylash  Chunder  Gangooly  filed  a  joint 
affidavit  in  reply  to  the  defendants,  in  which  the  plaintiff  denied  that  the 
suit  was  vexatious  or  that  she  was  without  means  and  dependent  on 
her  co-deponent  for  support,  and  stated  that  she  was  prosecuting  a 
perfectly  just  claim;  and  Koylash  Chunder  Gangooly  equally  denied  the 
allegation  that  the  plaintiff  was  dependent  on  him  for  her  support  and 
maintenance.  It  was  not,  however,  denied  that  the  plaintiff  was  not 
possessed  of  any  immoveable  property  in  British  India. 

Mr.  Bonnerjee,  for  the  defendants,  in  support  of  the  application. 

Mr.  T.  A.  A  pear,  for  the  plaintiffs,  contra. 

Mr.  Bonnerjee. — This  is  a  suit  for  money  within  the  meaning  of  the 
last  clause  of  s.  380  of  the  Code  of  Civil  Procedure,  and  although  I 
do  not  dispute  that  the  Court  has  a  discretion  under  that  clause  to  make 
the  order  or  not  as  it  thinks  fit,  this  is  a  case  in  which  the  Court  should 
act  under  the  section.  It  is  quite  clear  from  the  plaint  and  the  proceed- 
ings on  the  application  for  letters  of  administration  (to  which  he  referred 
at  length)  that  this  is  a  mere  speculative  suit. 

Mr.  T.  A.  A  pear. — This  is  not  a  suit  for  money  within  the  meaning  of 
s.  380,  but  a  suit  to  recover  certain  specified  articles  and  a  certain  specified 
sum  alleged  to  have  been  wrongfully  and  forcibly  taken  possession  of  by 
the  defendants,  and  the  section  could  never  have  been  intended  to  apply 
to  a  suit  of  this  description.  The  last  clause  of  the  section  was  no  doubt 
added  by  Act  VI  of  1888  as  in  some  way  to  compensate  for  the 
amendment  of  the  Code  which  exempted  women  from  arrest  under  a 
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decree  in  certain  cases.  The  amendment,  however,  did  not  exempt  women 
from  arrest  in  all  cases  ;  and  it  could  never  have  been  intended  that  the 
last  clause  of  s.  380  was  to  be  applied  to  cases  of  this  description,  as  the 
effect  would  be  in  numerous  cases  to  prevent  female  plaintiffs  from 
prosecuting  just  claims.  This  is  not  a  speculative  suit,  and  the  proceedings 
shew  that  the  plaintiff  is  bonafide  prosecuting  a  just  claim.  The  applica- 
tion is  therefore  not  one  which  the  Court  should  grant,  being  merely  an 
attempt  to  stifle  the  suit. 

Mr.  Bonnerjee,  in  reply. 

[613]  The  judgment  of  the  Court  (WILSON,  J.)  was  as  follows  :— 
JUDGMENT.' 

On  this  application  two  questions  arise.  The  first  is  whether  this  case 
falls  within  the  enactment.  The  enactment  in  question  is  the  second 
paragraph  of  s.  380  of  the  Procedure  Code,  which  paragraph  has 
been  added  by  a  recent  enactment,  Act  VI  of  1888,  and  is  as  follows  : — 
"On  the  application  of  any  defendant  in  a  suit  for  money  in  which  the 
plaintiff  is  a  woman,  the  Court  may  at  any  stage  of  the  suit  make  a  like 
order  "  (that  is  an  order  for  security  for  costs)  "  if  it  is  satisfied  that  such 
plaintiff  does  not  possess  any  sufficient  immoveable  property  within 
British  India  independent  of  the  property  in  suit."  The  first  question, 
then,  is  whether  this  is  a  suit  for  money.  It  is  a  suit  in  which  the 
plaintiff  claims  in  the  alternative  to  recover  certain  gold  and  silver 
ornaments,  chests,  plates,  clothing  and  other  things,  and  Rs.  3,000  in 
cash  and  Rs.  500  in  notes  said  to  be  in  one  of  the  chests,  or  for  the 
value  of  such  things.  As  to  the  meaning  of  the  section,  I  think  it 
clear  that  a  suit  for  money  is  wider  than  a  suit  for  debts.  As  to 
Rs.  3,500  of  the  Rs.  12,318  claimed,  the  suit  is  clearly  a  suit  for  money. 
As  to  the  rest  we  must  look  at  the  substance.  Suits  brought  against  a 
person  for  depriving  the  plaintiff  of  goods  are  in  ninety-nine  cases  out  of  a 
hundred  met  by  money  damages.  I  think  that  this  is  a  suit  for  money 
damages,  and  therefore  within  the  section. 

That  being  so,  is  it  a  case  in  which  the  order  should  be  made  ? 
There  is  no  dispute  that  the  plaintiff  has  not  sufficient  immoveable 
property  to  be  security  for  the  defendant's  costs,  for  she '  has  none  at  all. 
I  should  be  very  sorry  to  lay  down,  and  I  guard  myself  against  laying 
down,  that  this  section  is  imperative  on  the  Court,  and  that  the  Courts 
have  no  discretion  but  to  order  security  to  be  given  ;  but  having  regard 
to  the  circumstances  of  this  case,  I  think  I  ought  to  exercise  that  dis- 
cretion in  favour  of  making  the  order.  The  order  will  therefore  be  made 
accordingly. 

Application  granted. 

Attorney  for  plaintiff:    Baboo  Kadev  Nath  Mittev. 

Attorney  for  defendant :  Messrs.  N.  C.  Btwal  &  Co. 

H.  T.  H. 
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[614]  APPEAL  FROM  ORIGINAL  CIVIL. 

Before  Sir   W.  Comer  Petheram,  Kt.  Chief  Justice,  and 
Mr.  Justice    Pigot. 


PORESHNATH   MooKERjEE  AND  OTHERS  (Defendants)  v.  OMERTO 
NAUTH  MITTER  (Plaintiff}.-      [17th  March,    1890.] 

Receiver — Joint  estate — Mortgage— Jurisdiction — Civil  Procedure  Code  (Act  XIV  of 
1882),  s.  503. 

In  a  suit  for  partition  of  a  joint  estate  the  words  "  property  the  subject  of  a 
suit  "  in  s.  503  of  the  Civil  Procedure  Code  mean  the  whole  joint  estate. 

In  such  a  case  "  the  owner  "  in  s.  503  (d)  means  the  whole  body  of  owners  to 
whom  the  joint  estate  belongs. 

The  Court  has  jurisdiction  to  place  the  whole  of  a  joint  estate  out  of  which  a 
plaintiff  seeks  to  have  his  share  partitioned  in  the  hands  of  a  receiver,  and  to 
order  that  a  receiver  so  appointed  shall  be  at  liberty  to  raise  money  on  the 
security  of  the  whole  of  such  joint  estate. 

[R  .6C.L.J.  404  =  11  C.W.N.  489  (492)  ;  14  C.L.J.  215  (218)  =  14  C.W.N.    248  =  5   Ind. 
Cas.  96;  6  Ind.  Cas.  659  =  36  P.R.  1910=72  P.L.R.  1910  =  53  P.W.R.    1910.] 

THIS  was  a  suit  for  a  declaration  that  an  Indenture  (being  an  agree- 
ment to  mortgage)  dated  the  13th  May  1886,  and  executed  under  the 
authority  of  an  order  dated  the  6th  May  1886  by  Mr.  L.  P.  D.  Broughton, 
the  receiver  appointed  in  two  pending  suits,  created  a  valid  charge  in 
favour  of  the  plaintiff  over  the  properties  specified  in  the  schedule  to  the 
agreement  (being  the  whole  of  the  joint  estate  in  which  the  defendants 
were  interested),  and  for  an  account  and  sale. 

The  present  defendants  were  also  parties  to  the  above  pending  suits 
in  which  the  receiver  was  appointed,  and  the  agreement  was  executed  by 
the  receiver  in  his  own  name  and  purported  to  create  a  charge  on  the 
entire  property.  The  agreement  was  drawn  and  caused  to  be  executed  by 
the  attorney  for  the  plaintiffs  in  one  of  the  above  suits,  at  whose  instance 
the  order  of  the  6th  May  1886  was  obtained  and  who  had  the  carriage  of 
the  order. 

The  defendants  admitted  that  the  plaintiff  advanced  the  money,  and 
that  it  was  applied  for  the  purposes  for  which  the  Court  gave  the  receiver 
liberty  to  raise  money,  but  they  contended  that  the  order  was  made  with- 
out  jurisdiction,  that  the  plaintiff  should  have  made  an  application  in  the 
suit  in  which  the  order  was  made,  and  that  the  receiver  had  no  authority 
to  bind  the  parties  in  his  own  name.  The  decree  in  the  lower  Court  was 
in  the  plaintiff's  favour. 

[615]  The  arguments  in  the  lower  Court  sufficiently  appear  from  the 
judgment  of  Mr.  Justice  Trevelyan,  which  (so  far  as  is  necessary  for  the 
purposes  of  this  report)  was  as  follows  : — 

"  Several  questions  were  raised  by  counsel  for  the  defendants.  It  was 
first  contended  that  the  order  authorising  the  mortgage  was  made  without 
jurisdiction ,  and  was  therefore  void.  Mr.  Phillips  for  one  of  the  defendants 
argued  that  the  Court  had  no  jurisdiction  in  a  partition  suit  to  appoint 
a  receiver,  and  that  it  had  no  jurisdiction  to  authorise  the  receiver  to  deal 
with  the  property.  I  cannot  assent  to  this  argument.  I  do  not  think 
there  can  be  any  doubt  that  property  sought  to  be  partitioned  is  the 

*  Originial  Civil  Appeal  No.  21  of  1889  against  the  degree  of  Mr.  Justice  Trevelyan, 
dated  the  4th  of  May  1889, 
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subject  of  a  partition  suit ;  and  if  that  be  so,  s.  503  of  the  Civil  Pro- 
cedure Code  authorises  the  Court  to  appoint  a  receiver.  Receivers  have 
frequently  been  appointed  in  partition  suits  in  this  Court.  Where  it  is 
necessary  for  the  preservation  of  the  estate  it  has  always,  so  far  as  I  know, 
been  taken  to  be  law  in  this  Court  that  the  Court  may  authorise  the 
receiver  to  charge  the  property.  The  Court,  if  it  can  appoint  a  receiver, 
has  ample  powers  to  provide  for  the  management  of  the  property  ;  and  if  the 
property  is  in  danger  of  being  lost,  the  Court  has  surely  power  to  prevent 
such  loss  by  raising  money  on  it.  The  Court  can  deal  with  property 
which  is  under  its  control  just  as  completely  as  the  owner  of  the  property 
can  deal  with  it.  How  far  the  Court  ought  to  allow  a  sale  or  a  pledge  of 
course  depends  upon  the  circumstances  of  each  case.  I  think  it  is  clear 
that  the  Court  has  jurisdiction. 

"  The  next  contention  which  I  think  I  must  notice  is  that  this  suit 
does  not  lie,  but  that  the  plaintiff's  remedy  (if  any)  is  by  application  in  the 
suits  in  which  the  order  was  made.  The  fact  that  the  plaintiff  may 
have  a  remedy  in  those  suits  does  not  exclude  his  remedy  in  this  suit.  I 
know  of  no  provision  of  law  which  takes  away  his  remedy,  and 
no  such  provision  or  precedent  has  been  cited  to  me.  It  is  by  no 
means  clear  that  the  present  plaintiff  could  have  in  the  other  suits  obtain- 
ed the  relief  he  now  seeks.  He  might  have  in  those  suits  compelled  the 
drawing  up  of  a  formal  mortgage,  but  it  may  be  a  question  whether  he 
could  have  therein  asserted  his  remedies  under  such  mortgage. 

"  The  next  point  was  that  the  receiver  could  not  have  bound  the  parties 
by  an  agreement  made  in  his  own  name.  The  order  of  [616]  the  18th 
of  March  1886,  under  which  the  receiver  acted,  gave  him  liberty  to  raise 
Rs.  30,000  by  mortgage  of  the  joint  estate  at  such  rate  of  interest  and 
upon  such  terms  as  he  should  think  fit.  He  was  also  given  liberty  to 
execute  the  mortgage  and  get  the  same  registered  on  behalf  of  the  parties 
interested  in  the  joint  estate. 

"  This  question  can,  I.  think,  be  answered  by  reference  to  the  case  of 
Wilkinson  v.  Gungadhur  Sircar  (1),  which  is  the  leading  case  in  this 
country  on  the  position  of  a  receiver.  Mr.  Justice  Phear  there  points  out 
(p.  488)  that  in  his  opinion  whatever  the  receiver  rightly  does  with  regard 
to  the  property  under  his  control  he  does  in  the  character  of  agent  for  the 
owners  of  the  property.  I  think  that  this  principle  applied  just  as  much 
with  regard  to  parties  to  the  suit  who  opposed  his  appointment  or  who 
objected  to  his  receiving  particular  powers,  as  it  does  to  the  parties  at 
whose  instance  he  is  appointed  or  set  in  motion.  This  being  so,  the  ordi- 
nary law  of  principal  and  agent  applies,  and  the  defendants  other  than 
Kissory  Mohun  Roy  and  Komal  Coomary  Dabee  must  be  held  liable  for 
the  acts  of  their  agent." 

The  plaintiff  obtained  an  ordinary  mortgage  decree  for  an  account  and 
sale,  but  no  personal  decree  except  as  to  costs,  with  liberty  to  apply  for  an 
order  for  sale  of  other  property  the  subject-matter  of  the  suit. 

Five  of  the  defendants  appealed. 

Mr.  Phillips  and  Mr.  Handley,  for  the  appellants. 

Mr.  Bonnevjee  and  Mr  T,  A.  A  pear,  for  the  respondent  Omerto  Nauth 
Mitter. 

Mr.  M.  Zorab,  for  the  respondent  Radha  Nath  Mookerjee. 

Mr.  Phillips. — The  order  of  the  6th  May  1886  goes  beyond  what  the 
Court  has  power  to  do,  and  does  not  bind  the  shares  of  the  defendants. 

(1)  6  B.L.R.  486, 
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The  Court  cannot  interfere  with  the  enjoyment  of  the  other  co-sharers, 
or  place  the  whole  of  the  joint  estate,  out  of  which  the  plaintiff  seeks  to 
have  his  share  partitioned,  in  the  hands  of  a  receiver  and  give  the  receiver 
liberty  to  raise  money  on  the  security  of  the  entire  estate.  If  all  the  co- 
sharers  desire  it,  a  receiver  may  be  appointed  in  cases  of  necessity.  The 
plaintiff  should  have  obtained  a  proper  mortgage.  The  agreement  to 
mortgage  was  made  without  our  knowledge.  We  are  [6l7]  prepared 
to  pay  the  money  we  have  received  with  proper  interest,  but  not  compound 
interest.  In  this  case  there  was  no  necessity.  The  decree  gives  a  power 
of  sale  of  property  other  than  that  included  in  the  agreement,  which  is 
clearly  wrong. 

Mr.  Bonnevjee,  for  the  plaintiff- respondent. 

Mr.  Phillips  in  reply. 

The  following  authorities  were  cited  in  the  course  of  the  arguments : — 

Hargrave  v.  Hargrave  (I)  ;  Tyson  v.  Fairclough  (2)  ;  Searle  v.  Smales(3)  ; 
Gibbins  v.  How  ell  (4)  ;  Culvert  v.  Adams  (5)  ;  Evans  v.  Matthias  (6)  ; 
Porter  v.  Lopes  (7)  ;  Hnbbard  v.  Hubbard  (8)  ;  Wilkinson  v.  Gungadhnr 
Sircar  (9)  ;  Sidheswari  Dabee  v.  Abhoyeswari  Dabee  (10)  ;  Daniel  1's 
Chancery  Practice,  6th  ed.  (1884),  p.  1673  ;  Seton  on  Decrees,  4th  ed. 
(1879),  p.  1004  ;  Code  of  Civil  Procedure  (Act  XIV  of  1882),  s.  503  ; 
Beach  on  Receivers  (ss.  4,  47,  79,  194,  492)  ;  Kerr  on  Receivers  (ed.  1882), 
pp.  79,  80,  148. 

The  judgment  of  the  Court  (PETHERAM,  C.  J.,  and  PIGOT,  J.)  was 
as  follows  : — 

JUDGMENT. 

This  is  an  appeal  by  five  out  of  a  numerous  body  of  defendants 
in  an  action  .brought  to  enforce  a  charge  upon  certain  estates  be- 
longing to  all  the  defendants  jointly,  and  which  the  plaintiff  contends 
was  created  by  a  deed  dated  13th  May  1886,  executed  by  Mr.  Broughton 
in  the  character  of  receiver,  he  having  been  appointed  receiver  of 
all  the  estates  in  question  by  an  order  of  this  Court  dated  18th  March 
1886,  made  in  two  consolidated  suits  which  were  then  pending  be- 
tween the  various  defendants  to  the  present  suit,  for  the  partition 
of  such  estates,  and  who  had  by  another  order  of  this  Court,  dated  6th 
May  1886,  been  authorized  to  raise  the  sum  of  Rs.  50,000  on  the  security 
of  the  estates  which  had  been  so  placed  in  his  hands  for  the  purpose  of 
paying  the  putni  and  mourasi  rents  which  had  fallen  due  on  1st  May 
1886.  Neither  of  the  present  appellants  was  seeking  partition  in 
either  of  the  two  consolidated  suits,  and  the  applications  upon  which 
the  orders  in  question  were  made  were  resisted  by  them  and  were 
made  adversely  to  them  notwithstanding  such  resistance.  The  [618] 
facts  are  not  in  dispute,  and  the  questions  which  have  been  argued 
before  us  on  this  appeal  are — (1)  whether  the  Court  has  jurisdiction  to 
place  the  whole  of  a  joint  estate  out  of  which  a  plaintiff  seeks  to  have  his 
share  partitioned  in  the  hands  of  a  receiver  ;  and  (2)  whether  it  has  any 
jurisdiction  to  order  that  a  receiver  so  apppointed  shall  be  at  liberty  to 
raise  money  on  the  security  of  the  whole  of  such  joint  estate.  It  is  clear 
that  if  the  Court  had  jurisdiction  to  make  the  orders,  no  question  can  be 
raised  in  this  suit  as  to  their  correctness,  they  having  been  made  by  a 
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(1)  9  Beav.  549.  (2)  2  Sim   &  Stu.  142.  (3)  3  W.R.  (Eng.)  437. 

(4)  3  Madd.  469.  (5)  2  Dick,  478,  and  vide  p.  602. 

(6)  7  E.  &  B.  590  at  p.  602.  (7) 

(8)  2  H.  &  M.  38.  (9)  6  B.L.R.  486,  (10) 
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Court   of  competent  jurisdiction  in    the  course  of  other   proceedings,   and 
being  now  existing  orders  of  such  Court. 

The  first  question  mainly  depends  on  the  meaning  to  be  given  to  the 
words  "  property  the  subject  of  a  suit  "  in  s.  503  of  the  Code  of 
Civil  Procedure,  when  the  suit  is  one  for  the  partition  of  a  joint  estate. 
Mr.  Phillips  for  the  appellants  has  contended  that  the  sole  purpose 
of  such  a  suit  being  to  give  the  plaintiff  possession  of  a  divided  share, 
and  for  that  purpose  only  to  divide  the  joint  property,  the  only 
property  which  is  the  subject  of  the  suit  is  the  plaintiff's  share, 
whether  joint  or  divided,  and  that  the  Court  has  no  jurisdiction  to  place 
anything  more  than  that  share  in  the  hands  of  a  receiver.  For  the 
plaintiff  it  was  contended  that  the  property  in  suit  is  the  whole  joint 
estate,  inasmuch  as  until  it  has  been  partitioned  the  plaintiff  has  an 
interest  in  every  portion  of  it.  I  think  that  the  contention  of  the  plaintiff 
must  prevail,  as  not  only  is  he  interested  in  every  portion  of  the  joint 
property  before  it  is  partitioned,  but  by  the  partition  the  title  of  each 
of  the  joint  owners  is  changed,  the  decree  being  carried  out  by  mutual 
conveyance  between  the  joint  owners  of  the  interest  of  the  others  in  the 
several  shares  allotted  to  each.  The  view  appears  to  be  in  accordance 
with  the  practice  of  this  Court,  as  it  seems  that  receivers  of  the  entire 
joint  estate  have  been  appointed  in  partition  suits,  and  is  also  in  accord- 
ance with  the  practice  of  the  Court  of  Chancery  in  England  acting 
under  the  Judicature  Act,  1873,  s.  20,  sub-s.  8 — see  Porter  v.  Lopes 
(1),  and  with  the  practice  of  that  Court  before  the  passing  of  that  Act 
(Searle  v.  Smales  (2)),  even  where  there  had  been  nolexclusion. 

[619]  The  second  question  depends  on  the  meaning  of  s.  503, 
sub-s.  (d).  By  that  sub-section  the  Court  has  power  to  grant 
to  a  receiver  such  powers  for  the  protection,  preservation,  and  im- 
provement of  the  property  as  the  owner  himself  has.  It  is  in  my 
opinion  clear  that  when  it  is  decided  th  it  the  property  in  suit  means  the 
entire  joint  property,  it  follows  that  the  words  "  the  owner  "  at  the  end  of 
the  sub-section  must  mean  the  whole  body  of  owners  to  whom  the  joint 
estate  belongs ;  and  what  we  have  to  decide  is,  whether  a  power  to  raise 
money  on  the  property  itself  may  be  necessary  for  its  own  preservation. 
In  considering  this  question,  we  must  have  regard  to  the  conditions 
under  which  estates  are  held  in  this  country,  one  of  which  is  that  they 
are  liable  to  be  sold  if  the  rents  and  revenue  due  upon  them  are  not 
paid  ;  and  when  that  fact  is  appreciated,  it  is  apparent  that  the  power  to 
take  the  estate  out  of  the  hands  of  tha  owners  and  to  place  it  in  the  hands 
of  a  receiver  with  power  to  do  what  is  necessary  for  its  protection  must 
include  a  power  to  raise  money  to  pay  rent  or  revenue  when  it  is  neces- 
sary to  do  so  ;  as  to  hold  otherwise  would  be  to  hold  that  a  receiver  appoint- 
ed to  protect  the  estate  could  not  interfere  to  prevent  its  being  lost  to  the 
parties  interested,  although  his  appointment  put  it  out  of  their  power  to 
protect  it  themselves.  For  these  reasons  I  thi  nk  that  this  suit  was  pro- 
perly decreed,  and  this  appeal  must  bs  dismissed  with  costs. 

Appeal  dismissed. 

Attorney  for  the  appellants  :  Mr.  A.  St.  John  Carruthers. 
Attorneys  for  the  respondents  :    Messrs.  Sen  &*  Co.   and  Baboo  Poovno 
Chunder  Mookherjee. 

A.  A.  C. 


(1)  L.R,  7  Ch,  D.  358. 


(2)  3  W.R.  (Eng.)  437. 
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Before  Sir  W.  Comer  Petheratn,  Kt.,  Chief  Justice, 
and  Mr.  Justice  Pigot. 


SUDDASOOK  KOOTARY  (Defendant)  v.  RAM  CHUNDER 
(Plaintiff)*      [17th  March,  1390.] 

Trust — Parol  trust — Trustee — Executor  de  son  tort — Donatio  mottis  causa — Excep- 
tions to  Report — Account — Appeal  as  to  costs — Limitation. 

One  T.  C  .  in  anticipation  of  death,  handed  over  his  property  to  the  defend- 
ant his  brother,  and  verbally  directed  him  to  pay  certain  specified  debts  and  to 
apply  the  surplus  for  the  necessities  and  support  of  his  family.  Held  that  a 
good  trust  was  created  at  any  rate  so  far  as  the  debts  were  concerned. 

The  defendant  claimed  to  have  paid  to  S.,  the  widow  of  one  L.,  the  deceased 
brother  of  T.  C.  and  himself,  the  sum  of  Rs.  7,273-1  alleged  to  have  been  owing 
by  T.  C.  to  L.  In  a  suit  by  the  son  of  T.  C.  for  an  account  the  Assistant 
Registrar  found  (inter  alia)  in  his  report  that  Rs.  1,975  had  been  paid  to  S,  by  the 
defendant,  and  that  the  balance  Rs.  5,298-1  had  been  taken  over  by  the  defendant 
by  arrangement  with  S,  (the  first  payment  being  time-barred  ;  held  that  a  good 
trust  in  favour  of  S.  for  the  whole  debt  due  to  her  was  created  in  respect  of  the 
monies  which  reached  the  defendant's  hands  applicable  under  the  terms  of  the 
mandate  to  him  for  the  payment  of  her  claim  ;  that  no  question  arose  as  to 
limitation  ;  and  that  it  was  unnecessary  to  consider  whether  the  defendant,  if 
acting  as  an  executor  de  son  tort  had  power  to  pay  it  though  barred. 

Held  also  that  the  trust  was  not  in  the  nature  of  a  testamentary  disposition, 
though  it  was  created  in  anticipation  of  death,  and  could  not  after  the  death  of 
T.  C.  be  recalled  by  his  representatives — Pecham  v.  Taylor  (l)  followed. 

Query — whether  as  to  the  application  of  the  surplus  after  payment  of  the 
specified  debts  the  defendant  was  in  the  position  of  an  executor  de  son  tort, 
and  that,  practically,  it  may  in  some  cases  be  difficult  to  avoid  the  application  to 
Hindus  of  the  principles  upon  which  executorship  de  son  tort  rests — Jogender 
Narain  Deb  Roykitt  v  Temple  (2)  referred  to. 

Semble  that  even  upon  the  findings  of  the  lower  Court  the  order  as  to  costs 
would  have  to  be  altered  materially  in  favour  of  the  defendant. 

[R.,  14  M.  61  (63)  ;  10  C.W.N.  566  (570).] 

THIS  was  an  appeal  from  an  order  of  Mr.  Justice  Trevelyan  made 
upon  exception  to  a  report  of  the  Assistant  Registrar,  and  from  a  decree 
made  by  Mr.  Justice  Norris  upon  further  directions. 

The  suit  was  brought  by  one  Ram  Chunder  by  Goomtee  Bibee,  his 
mother  and  next  friend,  the  widow  of  one  Teicum  Chand  Kootary,  [621] 
a  deceased  brother  of  the  defendant  Suddasook  Kootary.  The  decree  in 
the  cause,  made  on  the  18th  August  1885,  directed  an  account  to  be  taken 
of  the  stock  in  trade  and  outstandings  and  effects  of  the  shop  or  of  the 
business  carried  on  by  Teicum  Chand  at  Puggiaputty  in  the  plaint  men- 
tioned, and  of  the  jewels  and  gold  and  silver  ornaments  belonging  to  the 
plaintiff  or  to  Goomtee  Bibee  (his  mother)  or  Rookmai  Bibee  (his  sister) 
come  in  to  the  hands  of  the  defendant  subsequent  to  the  death  of  Teicum 
Chand. 

The  report  of  the  Assistant  Registrar  was  excepted  to  by  the  plaintiff 
upon  the  grounds  that  the  defendant  should  have  been  charged  with  a 
larger  quantity  of  goods  than  that  admitted  to  have  been  received  by  him, 
and  that  he  should  not  have  been  allowed  in  account  the  sum  of  Rs.  3,755, 

'  Original  Civil  Appeal  No.  37  of  1889  against  the  order  of  Mr.  Justice  Trevelyan, 
dated  the  14th  May  1889,  and  against  the  decree  of  Mr.  Justice  Norris,  dated  the  3rd 
September  1889. 

(1)  31  Beav.  250.  (2)  2  Ind.  Jur.  N.  S.  234. 
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the  marriage  expenses  of  Rookmai  Bibee,  the  daughter  of  Teicum  Chand. 
Mr.  Justice  Trevelyan  held  upon  the  first  exception  that  it  was  for  the 
plaintiff  to  prove  the  receipt  by  the  defendant  of  any  portion  of  the  stock 
in  trade  other  than  that  admitted  by  him,  which  he  had  failed  to  do  ; 
and  upon  the  second  exception  the  learned  Judge  held  upon  the  evidence 
that  the  defendant  was  entitled  to  the  marriage  expenses  of  Rookmai 
Bibee  as  claimed  by  him.  The  plaintiff's  exceptions  were  therefore 
disallowed. 

The  defendant  also  filed  exceptions  claiming  to  be  allowed  Rs.  2,507, 
the  expenses  of  the  shrad  of  Teicum  Chand,  which  he  alleged  was,  in 
accordance  with  the  customs  of  his  community,  performed  at  Bikaneer. 
As  to  this  Mr.  Justice  Trevelyan,  differing  in  opinion  from  the  Assistant 
Registrar,  held  that  the  shrad  was  performed  at  the  cost  of  the  defendant, 
and  he  therefore  was  entitled  to  be  reimbursed  the  amount.  The  defendant 
further  claimed  to  have  paid  to  one  Sara  Bibee,  the  widow  of  Luchman 
Kootary,  the  brother  of  himself  and  Teicum  Chand,  the  sum  of  Rs.  7,273-1, 
the  amount  of  a  debt  alleged  to  have  been  owing  by  Teicum  Chand  to 
Lutchmun.  The  following  are  the  portions  of  the  judgment  of  Mr.  Justice 
Trevelyan  relating  to  this  claim  : — 

"  There  is  no  doubt  that  this  money  was  either  lent  by  Luchmun  to 
Teicum  Chand  or  deposited  by  Luchmun  with  Teicum  Chand.  A  hath 
chitta  was  granted  for  Rs.  8,000  on  the  9th  of  Choit,  Sumbut  1931,  by 
Teicum  Chand  in  favour  of  Luchmun.  In  the  year  1936  four  sums  aggre- 
gating Rs.  350  were  paid  to  Luchmun's  [622]  widow  by  Teicum  Chand. 
I  think  that  the  Assistant  Registrar  is  right  in  finding  that  these  sums 
were  paid  by  Teicum  Chand  on  account  of  this  debt.  An  entry  of  their 
payment  appears  in  his  books  in  his  handwriting.  Luchmun's  widow 
says  that  this  payment  was  made  on  account  of  the  debt ;  and  if  there 
were  not  this  evidence,  I  think  it  would  be  right  to  assume  that  these 
sums  were  so  paid  on  account  of  the  debt  since  Teicum  Chand's  death. 
The  defendant  has  paid  in  cash  to  Luchmun's  widow  the  sum  of 
Rs.  1,975,  and  by  arrangement  with  her  he  has  taken  over  the  liability  for 
the  remainder  of  the  debt. 

11  Babu  Grish  Chunder  has  held  that  inasmuch  as  the  payments  by 
Teicum  Chand  were  more  than  three  years  after  the  date  of  the  hath 
chitta  the  claim  is  barred  .  .  .  With  a  good  deal  of  hesitation  I  think  I 
must  hold  that  the  Assistant  Registrar  w.is  right  in  deciding  that  the  debt 
was  barred  by  limitation  and  for  the  reasons  given  by  him.  I  have  been, 
considering  whether,  having  in  view  the  fact  that  the  debtor  and  creditor 
are  bota  dead,  it  ought  to  be  possible  to  assume  that  the  payment  made  by 
the  debtor  was  within  the  time  of  limitation,  and  that  such  payment  beyond 
the  time  within  which  a  loan  is  barred  would  show  that  the  money  was 
deposited,  or  that  there  had  been  an  acknowledgment  or  some  other  mode 
of  taking  the  case  out  of  the  statute. 

"  I  do  not  see  my  way  to  differ  from  the  Assistant  Registrar  on  the 
question,  but,  according  to  the  view  which  I  take  of  this  case,  it  is  not 
necessary  for  me  to  decide  this  question. 

"  As  to  the  second  point  (whether  the  transfer  in  accordance  with 
the  arrangement  made  by  the  defendant  with  Sara  Bibee  amounted  to 
payment),  a  portion  of  the  money  was  no  doubt  paid.  On  consideration 
I  think  that  what  was  done  as  to  the  rest  did  not  amount  to  payment. 
I  assume  that  the  defendant  was  in  the  position  of  an  executor. 

"  An  executor  can  only  charge  the  estate  with  money  he  has  paid. 
By  an  arrangement  of  the  kind  made  in  this  case  he  may  possibly  discharge 
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the  estate  from  liability  to  the  creditor,  but  he  does  not  necessarily  charge 
it  with  liability  to  himself.  If  it  were  otherwise  the  result  would  be 
that  an  executor  coming  to  an  arrangement  of  this  kind,  and  subsequently 
omitting  to  pay  the  creditor,  or  paying  him  by  arrangement  a  smaller 
sum  than  the  [623]  amount  due,  would  gain  a  personal  advantage; 
whereas  the  benefit  of  any  such  transaction  ought  to  enure  to  the  estate 
which  he  represents.  Counsel  has  not  cited  any  case  where  an  executor 
has  received  credit  for  anything  but  actual  payment  in  cash.  It  seems 
to  me  that  I  must  hold  that  the  defendant  is  not  entitled  to  credit  for  the 
sum  not  paid  by  him.  .  .  I  think  that  the  defendant  is  practically  in 
the  same  position  as  an  executor,  who  is  undoubtedly  permitted  to  pay  a 
time-barred  debt.  It  seems  to  me  that  this  principle  applies  to  any 
person  administering  an  estate.  Even  if  the  defendant  be  an  executor 
de  son  tort,  he  is  entitled  to  credit  for  such  payments  as  might  properly 
have  been  paid  by  him  if  he  had  been  executor.  In  the  result  I 
allow  this  objection  only  in  respect  of  the  money  actually  paid,  i.e., 
Rs.  1,975.' 

The  learned  Judge  in  dealing  with  the  costs  of  the  hearing  and  of  the 
objections  ordered  the  defendant  to  pay  his  own  costs  of  the  second  day's 
hearing,  and  directed  the  plaintiff's  next  friend  to  pay  the  rest  of  the 
defendant's  costs.  The  plaintiff's  costs  of  the  second  day's  hearing  were 
ordered  to  come  out  of  the  estate,  and  the  rest  of  his  costs  were  to 
be  borne  by  his  next  friend. 

The  case  came  up  for  further  directions  as  to  the  costs  of  the  refer- 
ence and  of  the  suit  before  Mr.  Justice  Norris,  who  (after  stating  the 
facts)  delivered  the  following  judgment : — 

"  The  result  was  the  learned  Judge  varied  the  Assistant  Registrar's 
report  by  allowing  the  defendant  in  all  Rs.  4,475  out  of  Rs.  9,973-1, 
and  disallowing  his  claim  as  to  Rs.  5,298-1 — the  result  being  that  the 
Rs.  11,197  brought  into  Court  was  increased  by  Rs.  4,475. 

"  The  matter  now  comes  on  before  me  on  further  directions,  and  the 
question  as  to  who  is  to  pay  the  costs  of  the  suit  and  reference  has  been 
argued.  I  have  had  some  difficulty  in  determining  what  order  I  ought  to 
make,  as  the  hearing  was  not  before  me.  But  after  consideration  I  think 
the  right  thing  to  do  is  to  have  regard  to  the  facts  of  the  case  and  to  the 
rules  as  to  costs  in  suits  against  persons  in  the  defendant's  position 
(Mr.  Justice  Trevelyan  treated  him  as  an  executor)  ;  and  unless  an  executor 
is  guilty  of  fraud  or  wrong  doing  he  is  entitled  to  have  his  costs  of 
the  suit  brought  against  him  paid  out  of  the  estate,  and  I  think  in  [624] 
this  case  the  defendant  is  entitled  to  the  general  costs  of  the  suit 
out  of  the  fund  in  Court.  On  the  other  hand,  I  think  the  defendant 
must  pay  the  whole  of  the  costs  of  the  reference  which  was  rendered 
necessary  owing  to  the  position  he  took  up  claiming  to  credit  himself 
with  Rs.  9,973-1.  He  failed  as  to  a  moiety  of  this  (Rs.  5,298) ;  and  I 
think  he  must  pay  the  whole  of  the  costs  of  the  reference.  The  costs 
must  be  taxed  on  the  proper  scale,  and  when  taxed  set  off  against  one 
another,  the  balance  to  be  paid  over  by  the  party  owing  the  largest 
amount.  The  costs  of  the  next  friend  must  come  out  of  the  funds  in 
Court.  The  costs  of  argument  on  further  directions  to  be  costs  in  the 
reference." 

The  defendant  appealed  from  the  order  and  decree  as  to  the  sum  of 
Rs.  5,298-1  (being  the  residue  of  Rs.  7,273-1)  disallowed  in  his  accounts, 
and  as  to  costs.  The  plaintiff  also  filed  a  memorandum  of  cross  objec- 
tions as  to  the  sum  of  Rs.  3,755  allowed  to  the  defendant  on  account  of 
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the  marriage  expenses  of  Rookmai  Bibee,  as  to  the  sum  of  Rs.  2,507 
allowed  for  the  shrad  expenses  of  Teicum  Chand,  and  also  as  to  the  sum 
of  Rs.  1,975,  being  portion  of  the  sum  of  Rs.  7,273-1  allowed  as  having 
been  paid  by  the  defendant  to  Sara  Bibee,  and  as  to  costs. 

Mr.  Banner jee  and  Mr.  T.  A.  Apcar,  for  the  appellant. 

Mr.  Woodroffe  and  Mr.  Sale,  for  the  respondent. 

Mr.  Banner  jee. — The  domicile  of  Teicum  Chand  was  the  Native  State 
of  Bikaneer.  The  mandate  therefore  by  him  to  his  brother  should 
be  construed  as  a  nuncupative  will,  and  Suddasook  is  an  executor  of  the 
estate  (consisting  of  moveables  only)  in  British  India,  and  no  questions  of 
limitation  can  arise.  Our  appeal  is  as  to  the  sum  of  Rs.  5,298-1,  the 
liability  for  which  we  have  taken  over  in  our  books  by  an  arrangement 
with  Sara  Bibee,  and  we  offer  to  bring  this  sum  into  Court.  [This  sum  was 
paid  into  Court  in  the  course  of  the  hearing.]  The  defendant  having  been 
successful  as  to  a  large  sum  upon  his  objections  on  the  reference,  he 
should  upon  the  merits  have  been  allowed  his  costs. 

Mr.  Woodroffe,  for  the  respondent. — There  is  no  rinding  as  to  Teicum 
Chand's  domicile,  so  the  contention  as  to  an  oral  will  is  inadmissible. 
As  to  the  sum  of  Rs.  5,298-1  it  has  never  been  paid,  and  it  would  be  a 
novel  doctrine  if  an  executor,  were  allowed  to  take  over  or  compromise  a 
debt  due  to  the  estate  for  his  [625]  own  advantage.  But  the  defendant 
is  not  an  executor,  for  there  was  no  will.  If  this  point  is  disposed  of  then 
the  appeal  is  wholly  as  to  costs.  But  the  defendant  has  failed  as  to  a 
substantial  sum  upon  his  exceptions,  and  by  s.  49  of  the  Judicature  Act 
of  1873,  36  and  37  Viet.,  Cap.  66,  where  costs  are  in  the  discretion  of  the 
Court  below,  no  appeal  would  be  allowed.  Cotterell  v.  Stratton  (1)  and  the 
other  cases  as  to  trustee's  and  mortgagee's  costs  cited  in  Wilson's  Judicature 
Ads,  6th  ed.,  p.  43,  are  cleafly  inapplicable  to  the  present  case,  and  the 
discretion  of  the  lower  Court  should  not  be  interfered  with.  As  to  our  cross- 
appeal  the  defendant  cannot  claim  protection  as,  or  be  in  a  better  position 
than,  an  executor  de  son  tort.  The  provisions  of  the  Succession  Act 
relating  to  executors  de  leur  tort  (Act  X  of  1865,  Part  XXXII)  have  not 
been  extended  to  Hindus,  and  it  is  doubtful  whether  the  principles  are 
applicable  at  all  in  the  case  of  Hindus — Jogender  Narain  Deb  Roykut  v. 
Ttmple  (2),  referred  to  in  Henderson's  Tagore  Lectures  for  1887,  p.  362. 
The  position  of  the  defendant  was  that  of  a  manager.  In  Gopal  Narain 
Mozomdar  v.  Mudoomutty  Goopta  (3),  Couch,  C.  J.,  states  that  among 
Hindus  an  executor  really  is  not  recognised.  As  to  the  sum  of  Rs.  1,975 
which  has  been  found  to  have  been  paid,  this  should  not  have  been 
allowed,  as  the  defendant  was  not  entitled  to  pay  a  time-barred  debt. 
The  sum  of  Rs.  3,755  should  upon  the  evidence  have  been  disallowed, 
and  the  lower  Court  has  for  no  sufficient  reason  allowed  Rs.  2,507  for 
shrad  expenses.  As  to  this  we  say  the  Assistant  Registrar's  report  should 
have  been  confirmed. 

Mr.  Bonnerjee  was  heard  in  reply. 

In  the  course  of  the  reply,  upon  a  suggestion  by  the  Court  that  the 
defendant  should  be  treated  as  a  trustee  under  a  parol  trust  created  by 
Teicum  Chand  in  his  lifetime,  the  Court  expressed  a  wish  to  hear  the 
respondent  upon  this  point. 

Mr.  Sale. — If  it  is  argued  that  there  is  a  parol  trust  that  was  clearly 
made  in  contemplation  of  death,  being  in  the  nature  of  a  testamentary 


(1)   L.R.  8  Ch.  Ap.  295. 

(3)  14  B.L.R.  21  (45  and  47). 


(2)  2  Ind.  Jur.  N.  S.    234. 
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disposition  or  donatio  mortis  causa.  But  such  gifts  are  unknown  to 
the  Hindu  law,  and  the  provision  in  the  Succession  Act  (s.  178)  has 
never  been  extended  to  Hindus  (Mr.  Bonnerjee's  work  on  the  Hindu 
Wills  Act,  p.  82  note,  was  referred  to). 

JUDGMENT. 

[626]  The  judgment  of  the  Court  (PETHERAM,  C.  J.,  and  PIGOT,  J.) 
was  delivered  by 

PIGOT,  J. — The  principal  questions  before  us  are  five  : — 

On  the  part  of  the  appellant  it  is  contended  that  he  ought  to  have 
been  allowed,  in  account  with  the  plaintiff,  the  sum  of  Rs.  5,298-1,  being 
the  residue  of  the  sum  of  Rs.  7,273  (after  deducting  the  sum  of  Rs.  1,975 
found  to  have  been  actually  paid)  due  by  the  estate  of  Teicum  Chand  to 
Sara  Bibee,  the  widow  of  his  deceased  brother  Luchmun  Chand,  and  for 
which  residue  of  Rs.  5,298-1  he  alleged  that  he  had  become  liable  by 
agreement  with  her  ;  and  he  also  contends  that  having  succeeded  on  the 
reference  to  the  Assistant  Registrar,  he  ought  to  have  been  allowed  his 
costs  of  the  reference  out  of  the  money  in  the  hands  of  the  receiver,  or 
that,  at  any  rate,  he  ought  not  to  have  been  ordered  to  pay  the  plaintiffs 
costs  of  that  reference. 

The  respondent  in  his  cross  objections  objects — 1st,  that  the  marriage 
expenses,  Rs.  3,755,  of  Rookmai  ought,  not  to  have  been  allowed  ;  2nd, 
that  Rs.  2,507  for  the  shrad  of  Teicum  Chand  at  Bikaneer  was  improperly 
allowed  ;  and  3rd,  that  the  sum  of  Rs.  1,975  allowed  to  the  defendant 
as  having  been  actually  paid,  out  of  the  sum  of  Rs.  7,273-1,  was  impro- 
perly allowed.  These  are  the  principal  points. 

There  are  other  contentions  as  to  costs  which  we  need  not  specially 
mention,  and  which  must  follow  the  result  of  the  main  contention  before 
us. 

We  think  that  it  is  clearly  proved  by  the  evidence  in  the  case  that 
the  transaction  deposed  to  by  the  defendant,  between  him  and  Teicum 
Chand  did  substantially  take  place.  It  is  proved,  we  think,  that  Teicum 
Chand  handed  over  his  property,  so  far  as  he  could  do  so,  to  the  defend- 
ant, with  a  direction  to  him  to  pay  the  debts  which  he  specified,  and  to 
apply  the  surplus  for  the  necessities  and  support  of  his  family.  This  is  the 
defendant  did,  and  so  far  as  appears  from  this  case,  with  perfect  fidelity, 
to  the  best  of  his  judgment.  He  collected  the  monies  due  to  the  deceased, 
paid  his  debts,  and  conducted  the  affairs  of  the  family  of  the  deceased, 
taking,  in  their  domestic  matters,  the  place  which  naturally  fell  to  him 
as  the  surviving  brother  of  Teicum  Chand. 

[627]  We  see  no  reason  whatever  to  doubt  that  in  what  he  did  both 
with  respect  to  the  payment  of  debts,  to  the  part  payment  of  Sara  Bibee, 
and  the  settlement  with  her  as  to  what  remained  unpaid  to  her,  and  with 
respect  to  the  monies  paid  by  him  for  the  expenses  of  Teicum  Chand's 
family,  he  acted  in  perfect  good  faith  ;  and  that  as  to  the  latter,  he  made 
the  disbursements,  both  those  which  have  been  allowed  to  him  and  those 
which  are  in  part  the  subject  of  this  appeal,  with  regard  to  what  it  was 
in  his  judgment  right  and  proper  for  him  to  expend  on  their  behalf.  A 
proof  of  his  good  faith  in  this  respect  is  afforded  by  the  fact  that  he  ex- 
pended Rs.  3,000  on  the  marriage  expenses  of  the  plaintiff,  which  sum  he 
did  not  make  any  attempt  to  seek  credit  for  in  this  suit,  but  has  been 
content  to  defray  from  his  own  purse. 

We  have  however  to  determine,  not  the  question  of  the  defendant's 
good  faith,  but  whether  he  made,  and  if  so  was  legally  entitled  to  make, 
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the  actual  payments  challenged  in  this  appeal,  and  whether  he  is  or  is 
not  liable  at  all  events  in  respect  of  the  Rs.  5,298-1  not  actually  paid  to 
Sara  Bibee. 

Now,  first,  as  to  the  shrad  expenses  of  the  deceased  and  the  marriage 
expenses  of  Rookmai. — We  see  no  reason  to  be  dissatisfied  with  the  finding 
that  as  a  matter  of  fact  those  expenses  were  incurred:  we  agree  with  the 
reasons  given  by  Trevelyan,  J.,  for  the  conclusion  to  which  he  came  on 
this  matter. 

Nor  do  we  think  that  any  case  is  made  out  of  extravagant  or  impro- 
per expenditure.  Taking  it  as  we  do  that  the  expenditure  deposed  to  and 
recorded  in  Exhibit  9  was  honestly  recorded,  and  that  this  book  has  not 
been  forged  for  the  purposes  of  the  suit,  we  have  it  that  the  money  spent 
on  Teicum's  shrad  and  on  Rookmai's  marriage  was  spent  or  was  authorised 
by  the  persons  most  acquainted  with  the  position  of  the  family  and  the 
sort  of  expenditure  which  that  position  would  properly  entail  according 
to  the  usages  of  the  country,  and  at  the  same  time  interested  in  not  going 
unreasonably  beyond  a  proper  expenditure ;  for  there  is  no  reason  to 
conjecture  that  at  that  time  there  was  in  any  one's  mind  the  least  antici- 
pation of  an  account  of  these  expenses  being  called  for  on  behalf  of  the 
plaintiff  or  his  family,  or  any  notion  beyond  that  of  celebrating  these  two 
ceremonies  in  a  suitable  and  proper  manner. 

[628]  If>  therefore,  the  defendant  had  a  legal  right  to  defray  out 
of  Teicum  Chand's  estate  expenses  of  this  nature,  he  is  entitled  to  be 
allowed  these  items  in  his  account. 

As  to  the  defendant's  legal  position  as  custodian  or  holder  of  the  estate 
of  his  brother,  three  alternative  views  have  been  suggested  to  us. 

That  as  the  domicile  of  Teicum  Chand  was  the  Native  State  of 
Bikaneer,  the  mandate  by  him  to  his  brother  should  be  construed  as  a 
nuncupative  will,  good  as  to  the  estate  (consisting  of  moveables  only)  in 
British  India  ;  and  that  the  defendant  was  therefore  in  the  fullest  sense, 
an  executor  to  his  brother's  will. 

The  case  is  not  before  us  in  such  a  shape  as  would  allow  as  to  enter 
on  this  question.  Most  probably  Teicum's  domicile  was  as  suggested  ; 
but  this  has  not  been  found,  nor  was  the  question  raised,  or  any  evidence 
directed  to  it. 

Then  it  is  said  that  any  rate  he  was  an  executor  de  son  tort,  and  that 
the  payments  made  by  him  were  good  in  that  point  of  view. 

A  third  mode  of  regarding  the  dealings  of  the  defendant  with  the 
estate  is  to  treat  him  as  a  trustee  under  a  parol  trust  created  by  Teicum 
Chand  in  his  lifetime  ;  and  we  think  that  (subject  to  what  we  shall  say 
further  on  as  to  the  possible  effect  of  the  Probate  and  Administration  Act, 
which  came  into  force  a  week  before  Teicum  Chand's  death)  this  conten- 
tion may  be  supported.  According  to  the  account  of  the  defendant,  which 
we  accept,  Teicum  Chand  made  over  to  him  the  key  of  his  place  of 
business,  and  requested  him  to  take  charge  of  his  goods  and  outstandings, 
to  pay  thereout  his  debts,  specifying  them,  and  to  apply  the  rest  of  the 
estate  for  his  family. 

In  this  country  especially,  a  Court  must  require  a  transaction  of  this 
kind  to  be  very  completely  proved  before  holding  that  a  parol  trust  has 
been  created.  But  looking  both  to  the  evidence  and  admissions  in  this  case, 
and  to  the  subsequent  acts  of  the  family,  to  the  fact  that  defendant  did  pay 
the  debts  (by  actual  payments,  save  as  to  part  of  Sara  Bibee's  claim),  and 
that  as  to  none  of  the  debts,  save  Sara's,  has  any  question  been  raised,  we 
think  ourselves  in  this  case  justified  in  holding  that,  at  any  rate  so  far  as 
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the  debts  were  concerned,  a  good  trust  was  created,  and  that,  so  far  as  the 
[629]  intention  of  Teicum  and  the  defendant  was  concerned,  a  good 
trust  also  as  to  the  application  of  the  surplus  for  the  benefit  of  the  widow 
and  children. 

Regarding  the  matter  in  this  light,  a  good  trust  in  favour  of  Sara 
Bibee  for  the  whole  amount  of  the  debt  due  to  her  was  created  in  respect 
of  the  monies  which  reached  the  defendant's  hands  applicable  under  the 
terms  of  the  mandate  to  him  for  payment  of  her  claim.  No  question 
therefore  arises  under  the  Statute  of  Limitation  ;  and  it  is  unnecessary 
for  us  to  consider  the  questions  whether  we  should  be  entitled  to  assume, 
in  the  absence  of  anything  to  the  contrary,  that  Sara's  claim  was  not 
time-barred ;  or  whether  if  it  was,  the  defendant,  if  acting  as  an  executor 
de  son  tort,  had  power  to  pay  it  though  barred. 

The  trust  was  not  one  in  the  nature  of  a  testamentary  disposition, 
though  it  certainly  was  created  by  reason  of  the  anticipation  of  speedy 
death,  just  as  the  trust  to  which  effect  was  given  in  Peckham  v.  Taylor  (1) 
was  so  ;  and  at  any  rate  after  the  death  of  Teicum  Chand,  could  not 
be  recalled  or  questioned  by  his  representatives. 

The  payment  therefore  of  the  Rs.  1,975  was  a  good  payment  in  exe- 
cution of  the  trust,  while  as  to  the  residue,  the  trust  of  it  in  the  defend- 
ant's  hands  for  Sara  Bibee  is  a  good  answer  to  the  plaintiff's  claim.  The 
defendant  now  holds  that  money  as  a  trustee  for  her.  He  does  not  dis- 
pute it  and,  as  we  understand,  has  never  done  so ;  and  indeed  produced 
the  money  in  Court  that  it  might  be  taken  charge  of  by  the  Court  for  her 
benefit,  which  of  course  we  have  no  power  to  do  in  this  suit. 

As  to  that  part  of  the  intended  trust  which  from  its  nature  could  not 
operate  until  after  Teicum  Chand's  death,  i.e.,  the  application  of  surplus 
for  widow  and  children,  a  difficulty  might  arise  in  holding  it  to  be  opera- 
tive, inasmuch  as  this  would,  or  might,  be  to  allow  a  testamentary  effect 
to  be  given  to  a  disposition,  not  a  will,  not  subject  to  probate  duty,  and 
therefore  an  evasion,  however  unintentional,  of  the  law;  it  may  be  that 
after  the  debts  specified  were  paid  the  defendant  was  as  to  the  surplus 
and  his  management  of  it  in  the  position  of  an  executor  de  son  tort.  No 
doubt  the  sections  of  the  Indian  Succession  Act  relating  to  [630]  execu- 
tors de  leur  tort  are  not  applicable  to  Hindus  ;  and  s.  265,  illustration 
(6)  of  that  Act,  would  not  expressly  apply  to  the  case.  The  remarks  of 
Phear,  J.,  in  Jogendro  Narain  Deb  Roykut  v.  Temple  (2),  cited  in  Mr. 
Henderson's  Tagore  Law  Lectures  for  1887,  show  that  practically  it  may 
be  difficult  to  avoid  the  application  of  the  principle  on  which  executor- 
ship  de  son  tort  is  founded  to  Hindus  in  some  cases.  It  is  not  necessary 
to  deal  with  the  question  here,  as  we  are  here  concerned  with  the  payment 
of  a  debt  expressly  mentioned  by  Teicum  Chand,  and  with  defendant's 
authority  to  pay  it,  whether  time-barred  or  not.  But  in  either  case  the 
findings  we  have  affirmed  show  that  the  payments  were  properly  made  by 
him  in  that  capacity. 

The  result  is  that  the  defendant  succeeds  as  to  the  whole  sum  in 
dispute  upon  the  exceptions  to  the  report  ;  and  completely  succeeds  upon 
the  account  ordered,  and  the  appeal  must  be  allowed  and  the  decree 
modified  accordingly. 

As  to  costs. — The  enquiry  before  the  Assistant  Registrar  was  conduct- 
ed in  a  highly  unfortunate  manner  on  the  part  of  the  plaintiff,  imprudent 
to  say  the  least  with  reference  to  his  interests ;  and  most  oppressive  to  the 
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defendant.  The  plaintiff  is  now  of  age  ;  and  he  has  adopted,  as  far  as  he 
could,  the  oppressive  proceedings  conducted  in  his  name,  and  has  pressed 
for  costs  as  given  in  the  Court  below  ;  or  rather,  for  costs  on  terms  even 
more  favourable  to  him  than  the  order  then  made ;  an  order  which,  in 
respect  of  costs  even  upon  the  findings  made  in  the  original  Court,  we 
should  have  felt  bound  to  alter  materially  in  favour  of  the  defendant. 

Not  merely  was  the  conduct  of  the  suit  after  the  order  for  account 
was  made  oppressive.  The  suit  itself  was  instituted  without  demand  made 
of  the  defendant  either  for  an  account  or  for  anything  else. 

This  was  the  conduct  pursued  towards  the  defendant  after  he  had  for 
many  years  acted  as  head  of  the  family  with  generosity  to  the  plaintiff 
personally  and  as  custodian  of  the  family  funds  with  perfect  fidelity,  as 
appears  from  the  findings  of  fact.  It  must  not  escape  attention,  too,  that 
had  the  plaintiff  succeeded  in  this  appeal,  his  success  would  have  chiefly 
consisted  in  relieving  his  [631]  estate  from  payment  of  a  claim  undoubt- 
edly just,  and  which  his  father  admitted  just  before  his  death. 

The  defendant-appellant  must  have  his  costs  of  the  suit  as  against 
the  next  friend,  or  as  to  all  or  such  portion  of  them  as  he  may  claim 
thereout,  out  of  the  moneys  "in  the  hands  of  the  receiver ;  the  plaintiff 
respondent  must  bear  his  own. 

Appeal  decreed. 

Attorney  for  the  appellant :  Mr.  C.  F.  Pittar. 
Attorneys  for  the  respondent :  Messrs.  Remfry  &  Rose. 

A.  A.  c. 


17  C.  631  (F.B.). 

FULL  BENCH. 

Before  Sir  W.  Comer  Petheram,  Kt,t  Chief  Justice,  Mr,  Justice  Prinsep, 
Mr.  Justice  Pi  got,  Mr.  Justice  O'Kimaly  and  MY.  Justice  Ghose. 


ASGAR  ALI  (Judgment-debtor')  v.  TROILOKVA  NATH  GHOSE 
(Decree-holder)*      [13th  February,  1890.] 

Execution  of  decree— Civil  Procedure  Code  (Act  XIV  of  1882),  ss.  230,  235,  237,  245 — 
Specification  of  property — Form  of  application. 

A  decree  was  passed  on  the  6th  September  1876,  and  on  the  6th  July  1888  an 
application  for  execution  was  made  in  the  terms  of  s.  235  of  the  Code  of  Civil 
Procedure  which  did  not  contain  a  list  of  property  as  prescribed  by  s.  237,  and 
the  decree-holder  did  not  produce  the  same  till  the  llth  September  1888.  The 
application  having  been  made  and  admitted,  any  further  application  would  be 
barred  after  the  6th  September  1888. 

Held,  BY  THE  FULL  BENCH,  that  the  application  of  the  6th  July  1888  was 
one  within  the  meaning  of  s.  230  of  the  Code  of  Civil  Procedure. 

Per  PRINSEP,  PIGOT  AND  GHOSE,  JJ. — Held  that  the  application  was 
defective  as  not  complying  with  the  provisions  of  s.  237  ;  and  as  it  was  not 
amended  within  due  time  or  under  the  provisions  of  s.  245,  the  decree-holder 
was  barred. 

Per  PRINSEP  AND  PIGOT,  ]J. — Macgregor  v.  Tarini  Churn  Sircar  (1)  should 
be  overruled. 


*  Full  Bench  Reference  in  appeal  from  Order  No.  212    of  1889  against  the  order  of 
F.  H.  Harding,  Esq.,  Officiating  District  Judge  of  Chittagong.  dated  the  22nd  April  1889. 

(1)  14  C.  124. 
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Per  PETHERAM,  C.  J. — The  application   could   not   be    carried    out    without         1890 
amendment,  and  no  amendment  could  be  made  after  the   application    had    [632]       FEB.  13. 

been  admitted  and  registered  under  s.  245.     So  much  of  the  decision  in  Macgre-          

#or  v.  Tarini  Churn  Sircar  (I)  as  decides  that  an  application  may  be  amended        FULL 
after  admission  and  registration  should  be  overruled.  BENCH 

Per  O'KINEALY,  J. — The  original  application  was   defective,   and   the   further          __ 
application  of  the  llth  September  1888  was  barred.     An    application    to  execute     jf  (j^  ga^ 
a  decree  if  admitted,  and  order  for  execution  made   under  s.  245,  should  be  dealt        /p  g  \ 
with  on  its  merits  and  decided  accordingly. 

[F.,  14  M.L.T.  513  (514)  =  (1913)  M.W.N.  1004  =  21  Ind.  Cas.  609  ;  Appl.,  34  C.  20= 
4C  L.J.  421  =  11  C.W.N.  38=1  M.L.T.  355  ;  R.,  18  C.  462  (465)  ;  23  C.  217  (223); 
14  C.W.N.  481  =  5  Ind.  Cas.  579  (580)  ;  112  P.L.R.  1902;  116  P.R.  1907  ;  D.. 
25  C.  594  (598)  ;  16  M.  142  (143).] 

ON  the  5th  -September  1876  the  plaintiff  obtained  against  the 
defendants  a  decree  for  ihe  possession  of  certain  lands  with  mesne  profits 
and  on  the  6th  July  1888  applied  for  execution  of  this  decree  against  the 
property  of  the  judgment-debtors.  This  application,  however,  although 
praying  for  the  attachment  of  the  immoveable  property  "  specified  in  the 
list,"  did  not  contain,  nor  was  there  annexed  thereto,  any  list  of  properties 
whatever.  The  absence  of  the  list  was  not  reported  to  the  Court  by  the 
officer  responsible  for  this,  but  he  did,  however,  report  to  the  Court  that 
the  application  was  imperfect,  in  that  it  did  not  specify  correctly  the 
number  and  date  of  the  previous  application  proceedings.  On  the  13th 
July  the  Court  directed  the  application  to  be  amended  within  a  week's  time. 
On  the  18th  July  an  amended  application  was  filed,  but  again  no  list  of 
the  specific  properties  which  the  decree-holder  sought  to  attach  was 
annxed.  On  this  occasion  also  the  officer  responsible  failed  to  report 
the  absence  of  the  list,  but  merely  reported  that  a  copy  of  the  decree 
was  required.  On  the  25th  July  the  Court  ordered  the  decree-holder  to 
file  a  copy  of  the  decree  within  a  week.  On  the  10th  August  the  amla 
reported  that  execution  might  proceed,  and  the  Court  pissed  an  order  ac- 
cordingly. On  the  llth  September  1888  the  decree-holder  filed  a  list  of 
immoveable  properties.  On  the  21st  September  the  Court  pnssed  an  order 
permitting  the  authorised  agent  of  the  decree-holder  to  verify  the  list  of 
property,  and  subsequently  warrants  of  attachment  and  sale  proclamation 
were  issued.  The  judgment-debtors  then  appeared  and  filed  objections  to 
the  sale  of  the  attached  properties,  contending  that  execution  was  barred 
because  the  application  of  the  1 8th  July  1888,  not  having  been  accom- 
panied by  the  descriptions  required  by  s.  237  of  the  Code  of  Civil  Procedure, 
could  not  be  regarded  as  having  been  made  in  accordance  with  law\  The 
decree-holder  contended  that  the  application  for  execution  should  be  taken 
to  have  been  made  on  [633]  the  llth  September  1888,  when  the  list  of 
properties  sought  to  be  attached  was  filed.  The  Court  considered  that  the 
filing  of  the  list  was  an  amendment  of  the  application  of  the  18th  July,  and 
held  that  inasmuch  as  the  list  had  been  accepted  an  amendment  of  the 
application  of  the  18th  July  had  been  granted,  and  disallowed  the  objection. 
On  appeal  to  the  High  Court  against  the  order  disallowing  the  objection  of 
the  judgment-debtor,  PETHERAM,  C.  J.,  and  TOTTENHAM,  J.,  on  account  of 
there  being  conflicting  decisions  on  the  point  to  be  decided,  referred  the 
question  set  out  below  to  a  Full  Bench. 

The  referring  order  was  as  follows  : — "  The  point  for  decision  in  this 
appeal  is  whether  a  petition  for  execution  of  a  decree  by  sale  of  the  judg- 
ment-debtor's property,  drawn  up  in  terms  of  s.  235  of  the  Code  of  Civil 
Procedure,  but  not  containing  at  foot  a  description  of  the  property  as 

(1)  14  C.  124. 
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1890        prescribed  by  s.  237  is  an  application  within  the  meaning   of  s.  230.     The 

FEB.  13/    decree  in  this  case  was  passed  on  the  6th  September  1876  and  by  s.  230  appli- 

~ cation  to  execute  it  having  once  been  made  and  granted    under    the   Code, 

„  u  any  further  application  would  be  barred  if    made  after  the  6th  September 

"_  '      1888.     An  application  was  made  in  the  terms  of  s.    235   on   the   6th   July 

17  C  f  31     1888,  but  it  was  not  till  the  llth  September  that  the  list   of   property  to  be 

(F.B.).       attached  and  put  up   for   sale  was    produced    by   the    decree-holder.     If 

without  this  list  the  application  of  the  6th  July  was  no   application    in  law, 

execution  is  barred  ;  but  if,,  even  without  it,  it  was  an   application    within 

the  meaning  of  s.  230,  it   isi   not    barred    by    limitation.     The  lower  Court 

has  held  that  the  application  is  not    barred.     Direct   authority   in   support 

of   this    view   is   reported   in    the   case  of   Macgregor     v.     Tarini   Churn 

Sircar  (1). 

"'  But  our  attention  has  been  drawn  to  a  recently  decided,  but  as  yet 
unreported,  case  of  this  Court,  appeal  from  order  No.  58  of  1889  decided 
on  the  19th  November  1889,  in  which  a  Division  Bench  has  decided  a 
similar  question  in  the  opposite  way. 

"  In  this  conflict  of  decisions  we  consider  it  necessary  to  refer  the 
question  to  a  Full  Bench  : — Is  an  application  in  terms  of  s.  235  of 
the  Code  of  Civil  Procedure,  but  net  containing  at  foot  a  description  of  the 
property  such  as  is  prescribed  by  s.  237,  an  application  within  the 
meaning  of  s.  230  ?" 

[634]  Moulvi  Mahomed  Ynsuf  (with  him  Baboo  Surendro  Nath  Roy) 
for  the  appellant,  contended  that  the  application,  to  fall  under  s.  235, 
must  comply  with  the  provisions  s.  235,  clause  (;).  The  two  sec- 
tions must  be  read  together  ;  Sree  Nath  Gooho  v.  Yusoof  Khan  (2).  If  no 
such  amendment  as  is  alleged  had  been  made,  then  the  application  would 
not  have  been  in  order.  Section  245  does  not  make  the  application  a  good 
one,  as  under  that  section  the  Court  should  have  rejected  the  application 
or  have  allowed  it  to  be  amended  then  and  there.  No  such  order  was 
made  when  the  application  was  presented.  The  lower  Court  had  no 
power  to  extend  the  period  of  limitation  by  means  of  s.  235.  In 
Macgregor  v.  Tarini  Churn  Sircar  (1)  it  is  decided  that  some  specification 
of  the  property  to  be  attached  is  necessary.  I  say  that  s.  245  is 
imperative  ;  and  if  the  application  is  not  made  properly,  it  shall  be  reject- 
ed. The  case  of  Hurry  Churn  Bose  v.  Subaydar  Sheik  (3)  shows 
that  no  amendment  can  be  allowed  regarding  the  properties  mentioned  in 
a  first  application  for  execution.  Some  limit  must  be  placed  on  s.  245  as 
regards  the  nature,  time,  and  extent  of  the  amendment.  A  trivial  amend- 
ment after  time  possibly  might  be  admitted  ;  but  if  it  is  a  material 
amendment  affecting  the  decree-holder's  rights,  it  should  not  be  allowed, 
that  is  really  what  the  decision  of  Hurry  Charan  Bose  v.  Subaydar  Sheik  (3) 
comes  to.  The  case  of  Fuzloor  Ruhman  v.  Altaf  Hossein  (4)  is  an 
instance  of  a  trivial  amendment.  The  case  of  Gouree  Sunkur  Tribedee  v. 
Arman  Ali  Chowdhry  (5)  shows  that  an  application  for  execution  is  not  a 
proper  one  unless  it  is  in  accordance  with  the  Code  ;  and  Gurupadapa 
Basapa  v.  Virbhadrapa  Irsangapa  (6),  is  a  similar  case. 

Baboo  Mohini  Mohun  Roy  (with  him  Baboo  Aukil  Chunder  Sen),  for  the 
respondent. — The  question  referred  is  distinct  from  the  question  whether 
such  an  application  could  be  amended  under  s.  245.  A  defective  appli- 
cation may  be  admitted  under  the  3rd  clause  of  s.  245.  That  section 

(1)  14  C,  124.  (2)  7  C.  556  (559).  (3)  12  C.  161, 

(4)  10  C.  541,  (5)  21  W,R.  310.  (6)  7  B.  459, 
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does  not  include  all  the    cases    in    which    amendments    can     take    place.        1890 
Section    245   must    be    read  with  s.  53  and,  647  as  amended  by  s.  6  of  Act     FEB.  13. 
VII  [635]  °f  1888.     When  the  application  is  once  received  and  is   on   the        ~ — 
file   the  Court    may   take   it  up,  even  after  the  period  of  limitation  for  the      ^l 
application  is  passed.     Section  245  fixeb  no  time  for  the  Court   to   take   up  *CH< 

the  application.  [PETHERAM,  C.  J. — Section  245  applies  to  matters  before  17  c  631 
the  petition  is  filed.]  The  case  of  Kaminy  Mohun  Somoddar  v.  Gopal  (1)  (F.B.). 
shows  that  the  Court  is  not  bound  to  act  at  once  under  s.  245. 

The  decree-holder  should  not  be  made  to  suffer  because  the  Court 
failed  in  its  duty  to  reject  the  application — Syitd  Mahommed  v.  Syed 
Abedoollah  (2) ;  Fuzloov  Ruhman  v.  Altaf  Hossein  (3).  Defects  of  this 
nature  do  not  cause  the  application  not  to  be  one  under  s.  235 — Hurry 
Charan  Base  v.  Subaydar  Sheikh  (4j,  which  agrees  with  the  principle  laid 
down  in  Syud  Mohomed  v.  Syed  Abedoollah  (2). 

The  note  to  the  case  of  Hurry  Charan  Bose  v,  Subaydar  Sheikh  (4) 
has  been  explained  in  Macgregor  v.  Tarini  Churn  Sircar  (5). 

The  opinions  of  that  Court  (PETHERAM,  C.  J.,  and  PRINSEP,  PIGOT, 
O'KiNEALY,  and  GHOSE,  JJ.)  were  as  follows  : — 

OPINIONS. 

PETHERAM,  C.  J. — When  an  application  for  execution  has  been 
made,  it  is  the  duty  of  the  Court  to  satisfy  itself  whether  the  require- 
ments of  the  law  have  been  complied  with  ;  and  if  it  is  not  satisfied  that 
they  have  been,  the  Court  may  at  once  reject  the  application,  or,  if  the 
materials  necessary  to  amend  it  are  before  the  Court,  may  allow  it  to  be 
amended  then  and  there,  or  the  Court  may  direct  that  it  be  amended  by 
the  applicant  and  fix  a  time  within  which  such  amendment  shall  be  made  ; 
the  penalty  for  not  making  an  amendment  directed  by  the  Court  within 
the  time  fixed,  unless  the  time  has  been  extended,  being  that  the  applica- 
tion must  be  rejected. 

The  Court  also  has  the  power  to  admit  the  application  if  it  is 
satisfied  that  the  provisions  of  the  law  have  been  sufficiently  com- 
plied with  ;  but  if  the  Court  does  in  fact  admit  and  register  an  appli- 
cation for  execution,  which  is  so  imperfect  that  it  is  [636]  incapable  of 
execution,  because  no  property  is  indicated  in  it  which  the  applicant 
desires  the  Court  to  attach,  I  am  of  opinion  that  the  Court  has  no  power 
to  allow  it  to  be  amended  or  added  to  afterwards.  Section  245  gives  a 
power  of  amendment  before  admission  and  registration,  and  I  think  by 
implication  excludes  any  such  power  afterwards  :  indeed,  it  is  apparent 
that  no  such  power  is  needed  in  the  interests  of  justice,  as  if  one  application 
is  defective,  the  applicant  can  at  any  time  within  the  period  of  limitation 
present  another  in  proper  form.  It  follows  that  my  answer  to  the 
question  referred  must  be  that  such  an  application  is  an  application  within 
the  meaning  of  s.  230,  but  is  one  which  cannot  be  carried  out  without 
amendment,  and  that  no  amendment  can  be  made  after  the  application 
has  been  admitted  and  registered  under  s.  245. 

I  think  that  so  much  of  the  decision  of  the  case  of  Macgrtgor 
v.  Tarini  Churn  Sircar  (5),  as  decides  that  an  application  may  be  amended 
after  admission  and  registration  must  be  overruled. 

The  result  is  that  the  appeal  will  be  allowed  with  costs. 

(1)  8C.  479.  (2)  12C.L.R.  179,  (3)  10  C.  541. 

(4)  12  C.  161.  (5)  140.124(127). 
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1890  PRINSEP,  J. — The  decree  in  the    matter    before    us    bears    date    6th 

*'EB-  *3«      September    1876,    and    therefore    ordinarily,    its  execution  would,  under 
p  L         s.  230  of  the  Code,  become  barred  on  6th  September  1888. 
BENCH  Application  to  execute  was  made  on  6th  July  1888  in  the  form  prescri- 

bed by  s.  235,  except  that  in  the  last  column,  where  the  law  requires 
17  C.  631  the  mcde  in  which  the  assistance  of  the  Court  is  required,  it  was  stated 
(F.B  ).  that  the  immoveable  property  of  the  judgment-debtor,  as  per  list,  might 
be  sold.  But  no  list  was  attached  to  that  application,  so  that  no  execution 
could  be  taken  out  thereon.  It  was  informal  and  imperfect,  but  still 
nevertheless  it  was  an  application  to  execute  within  the  terms  of  s.  230, 
and  so  far  the  question  put  to  us  by  the  Division  Bench  is,  strictly 
speaking  answered.  But  I  am  unable  to  agree  with  the  opinion  expressed 
by  that  Division  Bench,  that  being  such  an  application  execution  is  not 
barred  by  s.  230. 

Section  237  provides  "  whenever  an  application  is  made  for  the  attach- 
ment of  any  immoveable  property  belonging  to  the  judgment-debtor,  it 
shall  contain  at  the  foot  a  description  of  the  property  [637]  sufficient 
to  identify  it,  and  also  a  specification  of  the  judgment-debtor's  share  or 
interest  therein  to  the  best  of  the  belief  of  the  applicant  and  so  far  as 
he  has  been  able  to  ascertain  the  same." 

"  Every  such  description  and  specification  shall  be  verified  in  manner 
hereinbefore  provided  for  the  verification  of  plaints." 

The  application  before  us  does  not  comply  with  s.  237. 
Section  245  declares  that  the  Court,  on  receiving  an  application  for 
the  execution  of  a  decree,  shall  ascertain  whether  such  of  the  require- 
ments of  ss.  235,  236,  2^7  and  238,  as  may  be  applicable  to  the  case  have 
been  complied  with  ;  and  if  they  have  not  been  complied  with,  the  Court 
may  reject  the  application  or  may  allow  it  to  be  amended  then  and  there, 
or  within  a  time  fixed  by  the  Court.  If  the  application  be  not  so  amended, 
it  shall  be  rejected. 

The  Court  therefore  should  have  either  rejected  this  application  or 
should  have  allowed  it  to  be  amended  then  and  there,  or  within  a  time 
fixed  by  the  Court,  and  if  not  so  amended  the  application  should  have  been 
rejected.  It  would  seem  that  this  defect  in  the  application  was  not 
brought  to  the  notice  of  the  Judge,  nor  was  he  made  aware  when  execution 
would  become  barred.  On  llth  September  1888,  however,  after  execution 
had  become  barred,  the  decree-holder  put  in  a  list  of  immoveable  proper- 
ties belonging  to  the  debtor,  which  he  wished  to  have  attached.  The  Dis- 
trict Judge  has  held  that  although  no  amendment  was  ordered  by  him, 
and  consequently  no  period  was  fixed  with  which  it  was  to  be  made, 
the  order  accepting  that  list  made  in  oversight  of  the  real  state  of  the 
matter,  must  be  regarded  as  allowing  that  amendment,  although  at  that 
time  execution  was  barred.  I  cannot  agree  in  that  view  of  the  law.  The 
District  Judge  was  bound  to  act  as  provided  by  s.  245,  and  inasmuch 
as  he  did  not  allow  the  application  to  be  amended  then  and  there  (that  is 
when  it  was  made)  or  within  a  time  fixed  by  him,  he  had  no  alternative 
but  to  reject  that  application  as  informal,  and  execution  became  barred 
by  limitation.  Hiving  regard  to  the  terms  of  s.  4  of  the  Limitation  Act, 
1  am  of  opinion  that  as  that  application  could  not  be  put  in  force  beyond 
the  term  of  limitation  fixed  by  s.  230,  the  District  Judge  could  not,  by  an 
order  under  s.  245,  after  [638]  execution  on  that  application  had  become 
barred,  revive  it  by  a  list  of  immoveable  property  against  which  it  was 
sought  to  be  executed.  The  terms  of  the  judgment  by  a  Bench  formed 
by  myself  with  Macpherson,  J.,  with  which  the  referring  Division  Bench 
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expresses  dissent,  are   not  quite  accurately   expressed.     We  never  intended        1890 
to  hold    contrary  to  s.  245,    but  we  were  of   opinion  that    the  lower  Court     FEB.  13. 

was   correct  in  refusing  to   grant  a  further  period   for   amendment  of   the         

informal    application,  anJ    thought    that  it    should    have  been    summarily      _*•* 
rejected  in  the  first  instance.  BENCH. 

In  the  case  of  Macgrcgor  v.  Tarini  Churn  Sircar  (1),  to  which  we  17  r  531 
have  been  referred,  the  application  to  execute  did  not  comply  with  (F.B.). 
s.  237,  because  it  did  not  specify  any  immoveable  property  as  belonging 
to  the  debtor.  It  was,  however,  held  that  this  would  be  sufficient 
indication  of  what  it  was  intended  to  attach,  as  there  could  be  no  mistake 
when  the  creditor  says,  I  wa.nt  to  take  the  whole.  With  every  respect  to 
the  learned  Judges,  I  cannot  agree  in  this  view  of  the  law.  A  general  ap- 
plication of  that  kind  is  informal,  or  it  would  never  have  been  provided 
by  the  Legislature  that  a  non-compliance  with  s.  237,  by  specification  of 
immoveable  property  to  be  attached,  would  subject  the  application  to  be 
summarily  rejected,  or,  at  any  rate,  require  an  amendment  before  it  could 
be  acted  upon.  It  is  only  when  compliance  has  been  made  with  s.  237 
that  the  application  could  be  admitted  (s.  245),  so  that  attachment  could 
follow. 

No  reported  case  goes  so  far,  and  indeed  the  judgment  itself  states 
that  a  contrary  opinion  was  expressed  by  another  Division  Bench  in 
Huvvy  Char  an  Bose  v.  Sitbaydar  Sheikh  (2). 

I  am  therefore  of  opinion  that  the  order  of  the  Subordinate  Judge 
should  be  set  aside,  and  the  application  to  execute  rejected  as  barred  by 
limitation. 

PIGOT,  J. — I  agree  that  the  application  in  question,  although  it  did 
not  contain  at  foot  a  description  of  the  property  such  as  is  prescribed  by 
s.  237,  was  an  application  within  the  meaning  of  s.  230. 

I  also  agree  with,  I  believe,  all  the  other  members  of  this  Bench  in 
dissenting  from  the  proposition  stated  by  the  referring  Bench  [639]  in 
this  reference,  viz.,  that  if,  even  without  the  list  (or  description  of  pro- 
perty prescribed  in  s.  237),  the  application  was  one  within  the  mean- 
ing of  s.  230,  it  was  not  barred. 

I  think  it  was  an  application  under  s.  230  ;  that  it  was  defective  as 
not  complying  with  s.  237;  and  that  it  not  having  been  amended  within 
due  time,  or  under  the  provisions  of  s.  245,  the  decree- holder  was  barred. 

I  agree  that  the  case  of  MacgregoY  v.  Tarini  Churn  Sircar  (1)  was 
wrongly  decided,  and  that  the  decision  in  appeal  from  order  No.  58  of 
1889,  by  Prinsep  and  Macpherson,  JJ.,  and  referred  to  in  the  order  of 
reference,  was  rightly  decided. 

O'KiNEALY,  J. — In  this  case  the  plaintiffs  obtained  a  decree  against 
the  defendants  on  the  6th  September  1876,  and  under  s.  230  of  the 
Code  of  Civil  Procedure  it  is  said  that  an  application  to  execute  it  would 
have  been  barred  if  made  after  the  6th  September  1888.  The  judgment- 
creditor  applied  for  execution  on  the  6th  July  1888.  He  made  his  appli- 
cation in  the  usual  form,  and  in  the  last  paragraph  he  prayed  that  certain 
immoveable  properties  (as  per  list)  belonging  to  the  judgment-debtor  might 
be  sold.  As  a  matter  of  fact,  no  list  was  filed,  nor  was  its  absence  reported 
to  the  District  Judge.  On  the  13th  July  the  Judge  directed  that  the  applica- 
tion should  be  amended  on  another  point,  and  on  the  25th  July  the  Court 
directed  that  a  further  and  different  defect  should  be  set  right.  On  the 
1 1th  September  the  decree-holder  filed  a  list  of  the  immoveable  properties, 

(1)  14  C.  124,  (2)  12  C.  161. 
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1890        and   the  Judge   in  the   Court  below   who  tried  this  case  held  that  although 
FEB;  13.     this  list    was  not   ordered  by  the  Court,  yet  the    Court,  by  accepting  it,  al- 
~  lowed   the  application  of  the    18th  July   to  be  amended,    and  had    perfect 

T5LLL       power  to  do  so,  although  at  that  time  the  decree  was  barred  by  limitation. 
"H*  On    the    case  coming    before   a   Division  Bench  of   this  Court,  the 

17  C  631     learned  Judges  referred  to  this  Bench  the  following  question  : — 
(F.B.).  "  Is  an  application  in  terms  of   s.  235  of  the  Code  of  Civil  Procedure, 

but  not  containing  at   foot   a  description  of  the    property  such  as    is  pre- 
scribed by  s.  230,  an  application  within  the  meaning  of  s.  230  ?" 

[640]  To  this  question  I  think  there  can  be  only  one  answer,  and 
that  in  the  affirmative.  Section  235  prescribes  the  form  in  which  the 
application  should  be  made.  That  section  gives  in  detail  the  particulars 
that  shall  be  entered  in  an  application  for  execution,  just  as  the  previous 
sections  of  the  Code  described  in  what  manner  the  application  shall  be 
written.  Section  237  is  a  special  section  prescribing  what  further  parti- 
culars are  necessary  in  cases  where  the  application  for  attachment  is  made 
in  regard  to  immoveable  property.  It  requires  that  the  application  shall 
contain  at  foot  a  description  of  the  property  sufficient  to  identify  it,  and 
also  a  specification  of  the  judgment-debtor's  share  or  interest  therein  to 
the  best  of  the  belief  of  the  applicant  and  so  far  as  he  has  been  able  to 
ascertain  the  same. 

Every  such  description  and  specification  must  be  verified  in  the 
manner  provided  for  the  verification  of  plaints. 

It  is  thus  clear  that  every  application  for  the  attachment  of  immove- 
able property  must  be  made  in  conformity  with  the  directions  contained 
in  ss.  235  and  237  of  the  Code. 

Section  245  enacts  that — 

"  The  Court,  on  receiving  an  application  for  the  execution  of  a  decree, 
shall  ascertain  whether  such  of  the  requirements  of  ss.  235,  236,  237, 
and  238  as  may  be  applicable  to  the  case  have  been  complied  with  ;  and 
if  they  have  not  been  complied  with,  the  Court  may  reject  the  application 
or  may  allow  it  to  be  amended  then  and  there,  or  within  a  time  fixed  by 
the  Court.  If  the  application  be  not  so  amended,  it  shall  be  rejected." 

It  seems,  therefore,  difficult  to  arrive  at  any  other  conclusion  than  that 
s.  245  treats  an  application,  imperfect  by  reason  that  it  has  not  complied 
with  the  provisions  of  s.  237,  as  an  application  for  execution  of  decree 
under  s.  230  of  the  Code,  and  my  opinion,  therefore,  is  that -the  question 
referred  to  the  Full  Bench  must  be  answered  in  the  affirmative.  But  at 
the  same  time  I  feel  I  cannot  .concur  in  another  conclusion  arrived  at 
by  the  learned  Judges  who  referred  this  case.  In  their  reference  they 
state — 

"  If  without  this  list  the  application  of  the  6th  of  July  was  no  appli- 
cation in  law,  execution  is  barred ;  but  if,  even  without  it,  it  was  an 
application  within  the  meaning  of  s.  230,  it  is  not  barred. by  that  section." 

[641]  I  regret  I  cannot  bring  myself  to  acquiesce  in  this  conclusion. 
On  the  contrary,  I  am  of  opinion  that  the  application,  was  barred.  Under 
the  ordinary  procedure  of  our  Courts,  an  application,  if  perfect  in  form,  is 
admitted,  and  an  order  is  immediately  granted  to  execute  the  decree  ;  but, 
where  a  defective  application  is  made,  the  Court,  on  receiving  it,  is  directed 
to  ascertain  whether  the  requirements  of  the  law  applicable  to  the  case  have 
been  complied  with,  and,  if  not,  it  may  either  reject  it  or  allow  it  to  be 
amended.  If  amended,  the  application  is  admitted,  and  the  Court 
proceeds  to  order  execution  of  the  decree  according  to  the  nature  of  the 
application.  These  are  the  provisions  of  245,  which  is  the  only  section 
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in  the  Code  allowing  amendment  of  an  application  for  execution.     And  if        J890 
we  compare  s.  2^5  with  s.  53,  which  provides  for  the  amendment  of  plaints,     FEB.  13. 
we   can  hardly  help   coming  to  the  conclusion    that  the    Legislature  never        ~ 
intended   that  the  Court  should  allow  any  amendment  of  an  application  to        *' 
execute   a  decree   after   it  had    been  admitted    and   an  order  for   execution 
made   in   the    manner    prescribed    by  s.  245,    but    rather   that  it  intended     17  c.  631 
that  the  application  should  be  dealt  with  on  the  merits.     So   I   take  it  that       (F.B.). 
if  the   application  is  so  defective,    is  of  such  a  nature    that  no  relief  can  be 
granted,   as  it  is  in  the  present  case,    the  result  is  that  the  application  must 
be   dismissed.     No   doubt  in  several   cases  in  this  Court   the  decree-holder 
has   been  allowed  to  give  in  a  supplementry   list  of  property  to  be  attached 
and    sold  after  the   application  for  execution  has  been    made  and  granted  ; 
but,  properly    speaking,    the  applications    made  in  regard    to  such  supple- 
mentary lists  were  not  applications  to  amend,   but  new  applications  for  the 
execution   of  the   decree  made  within   the  time  allowed  by  the  law  of  limi- 
tation. 

In  the  present  case  the  original  application  was  so  defective  that  no 
relief  could  be  obtained  under  it ;  and  if  the  views  already  expressed,  are 
correct,  it  follows  that  the  second  and  further  application  of  the  llth 
September  was  barred  and  should  have  been  rejected. 

GHOSE,  J. — I  also  agree  in  holding  that  the  application  in  question 
was  an  application  within  the  meaning  of  s.  230  of  the  Code.  But  it  was 
defective  and  incapable  of  enforcement,  because  it  did  not  contain,  as 
provided  by  s.  237,  a  list  of  the  properties,  to  be  attached  and  sold.  This 
defect  might  have  been  [642]  rectified,  under  the  provisions  of  s.  245, 
within  any  time  that  the  Court  should  have  thought  proper  to  allow  ;  but 
it  is  now  too  late  to  do  so. 

A.  A.  c.  Appeal  decreed. 


17  C.  642  (P.B.). 
FULL  BENCH- 

Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  Mr.  Justice 

Prinsep,  Mr.  Justice  Pigot,  Mr.  Justice  Macpherson,  and 

Mr.  Justice  Norris. 


THE  QUEEN-EMPRESS  v.  O'HARA.*      [10th  March,  1890.] 

Accomplice — Corroboration — Improper  reception  of  eevidnce — Misdirection — Evi- 
dence Act  (I  of  1872),  ss.  114,  ill.  (b),  133 — Criminal  Procedure  Code  (X  of 
1882),  ss.  337,  364,  434— Letters  Patent  of  1865,  s  26— Review. 

Case  in  which  upon  review,  a  certificate  having  b  en  granted  by  the  Advocate 
General  under  s.  26  of  the  Letters  Patent  a  conviction  was  quashed  on  the 
ground  of  improper  reception  of  evidence  and  misdirection. 

The  accused  being  upon  his  trial  at  the  Sessions  for  murder,  the  two  principal 
witnesses  for  the  prosecution  were  G  and  M.,  to  whom  pardons  were  tendered 
by  the  committing  Magistrate  under  s.  337  of  the  Criminal  Procedure  Code, 
and  who  had  accepted  the  pardons.  The  Judge  read  to  the  jury  statements 
(which  had  not  been  admitted  in  evidence)  by  G  and  M.  purporting  to  have 
been  taken  under  s.  364. 

Held,  that  the  improper  reception  of  such  evidence  constituted  a  decision 
erroneous  in  point  of  law  calculated  to  prejudice  the  prisoner. 

The  Judge  further  charged  the  jury  that  they  were  not  to  convict  upon  the 
evidence  of  G.  if  satisfied  that  he  was  an  accomplice  and  uncorroborated,  but 
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coupled   the  direction    with  a  strong  expression   of   opinion    that  G.  was  not  an 
accomplice. 

Held,  that  this  constituted  a  misdirection  in  fact,  though  not  in  form,  calculated 
seriously  to  prejudice  the  prisoner's  case.' 

2SC.  711  (715)  ;  R.,  25  M.  61  (75)  =  3  Bom.  L.R.  540=5  C.W.N.  866  =  28  I  A. 
257=11  M.L.J.  233  =  8  Sar.  P.C.J.  160  ;  35  M.  397  (469)  =  13  Cr.  L.J.  352(382) 
=  14  Ind.  Cas  896  (922)  =  12  M.L.T.  1(40)  =  (1912)  M.W.N  549  (589)  ;  10 
M  L.J.  147  (169)  ;  22  M  L.J.  490  (578!  =  (1912)  M.W.N.  207=13  Cr.  L  J  305  = 
11  M.L.T.  Sup  1  =  35  M.  247  =  14  Ind.  Cas.  849  ;  6  Cr.  L.J.  164  (182)  =  9  Bom 
L.R.  789=2  M.L.T.  414  ;  D.,  27  C.  144  (153).] 

CASE  certified  by  the  Advocate  General  under  cl.  26  of  the  Letters 
Patent  of  1865. 

At  the  First  Criminal  Sessions  of  1890  Thomas  O'Hara  and  William 
Bellow  were  charged  (inter  alia)  under  s.  302  of  the  Penal  Code 
with  having  committed  murder  by  causing  the  death  of  one  Sheikh  Soleem 
on  the  6th  November  1889.  The  prisoners,  at  the  trial  before  Mr.  Justice 
Morris  and  a  special  jury,  pleaded  not  guilty.  The  two  principal  witnesses 
against  the  accused  were  Joseph  Goldsborough  and  John  MacDermott,  to 
whom  pardons  were  tendered  by  the  committing  Magistrate  under  s.  337 
of  the  Criminal  Procedure  Code.  These  pardons  were  accepted. 

[643]  Tne  case  for  the  prosecution  was  that  on  the  night  of  the  6th 
November  O'Hara  accompanied  by  Bellew  and  MacDermott,  privates  of 
the  Leinster  Regiment,  and  Goldsborough,  a  private  of  the  Buffs,  all 
stationed  at  Dum-Dum,  left  the  barracks  armed  with  two  rifles  and  several 
rounds  of  Ball  cartridge,  their  object  being  to  shoot  wild  pigs  ;  that  they 
were  all  more  or  less  in  liquor,  and  that  they  attacked  more  than  one  of  the 
inoffensive  villagers  and  obtained  some  toddy,  that  they  broke  into  a  dis- 
pensary with  the  object  of  getting  more  toddy,  and  afterwards  proceeded  to 
the  house  of  the  deceased,  who  was  asleep  at  the  time,  and  that  he  was 
awakened  by  these  four  men  and  was  asked  for  toddy  ;  that  on  his  failing 
to  give  any  he  was  dragged  out  of  his  house;  that  O'Hara  led  him  as  they 
went  along,  and  he  and  the  deceased  went,  preceded  by  MacDermott  and 
Bellew,  and  followed  by  Goldsborough  up  to  a  tank  ;  that  at  this  tank 
the  deceased  complained  and  was  shoved  into  the  tank  by  O'Hara  ;  that 
he  complained  when  in  the  tank ;  and  that  then  O'Hara  knelt  down, 
loading  a  rifle  as  he  did  so,  and  fired  at  the  deceased  the  fatal  shot.  The 
evidence  of  Goldsborough  given  at  the  trial,  so  far  as  is  necessary 
for  the  purposes  of  this  report,  appeared  from  the  notes  of  the  learned 
Judge  to  be  as  follows  : — •'  I  knew  MacDermott  for  five  or  six  days 
before  the  6th  of  November.  I  knew  the  prisoners  O'Hara  and  Bellew.  I 
did  not  know  O'Hara  before  his  regiment  came  to  Dum-Dum.  I  remember 
the  night  of  the  6th  November,  I  had  a  conversation  with  the  prisoner 
and  MacDermott  that  day  in  the  canteen  after  it  opened :  it  opens  at  5-30 
p.m.  We  were  talking  from  5-30  p.m.  to  9-15  p.m.  We  were  all  drink- 
ing. The  conversation  was  that  we  should  go  out  that  night  to  a  pig 
jungle.  I  proposed  this.  We  were  to  go  after  we  had  answered  to  our 
names  to  the  orderly  Serjeant  ....  MacDermott  and  O'Hara  (then  says 
MacDermott  and  Bellew)  were  to  bring  their  rifles  ....  Belle w  gave  the 
10  rounds  of  ammunition.  I  got  outside  the  barracks  at  10-30  p.m  or  10-40 
p.m.  We  four  went  on  the  road  together.  I  was  down  first.  MacDermott 
handed  the  rifle  to  O'Hara  and  Bellew  had  a  rifle.  I  don't  think  any 
of  the  other  men  had  ammunition  except  Bellew.  My  rifle  as  in  the 
bungalow  in  its  place  on  the  rack.  We  four  started  off.  We  were  more 
or  less  in  beer  ;  we  were  happy.  We  went  north  and  west  into  a 
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house  on  the  left  hand  side  going  up.  There  I  saw  a  native  sitting  on 

a  be  rich We  -asked  for  toddy   ...  He  (the    native)  said    he    had 

none,  and  he  took  us  to  another  house  further  north.  No  shots  had  been 
fired  up  to  that  time.  I  don't  recollect  if  any  had  been  fired.  I  don't 
know  if  the  rifles  had  been  loaded.  The  first  time  I  remember  their  being 
loaded  was  when  we  took  the  turning  to  the  right  and  went  to  a  house 
and  saw  a  man  lying  in  the  verandah,  that  was  the  man  that  was  shot. 
The  rifles  were  loaded  just  after  they  shoved  the  native  into  the  tank. 
O'Hara's  rifles  was  only  loaded.  O'Hara  loaded  it  himself.  We  asked 
him  (the  native)  for  toddy  .  .  .  O'Hara  pulled  him  along.  MacDermott  was 
in  front,  Bellew  next,  O'Hara  with  the  native,  and  I  was  last.  When  we 
got  near  to  a  tank  the  native  started  murmuring,  and  O'Hara  shoved  him 
into  the  tank  up  to  his  waist  in  water,  and  whilst  he  was  in  the  water  he 
murmured  again.  O'Hara  dropped  on  his  knee  and  fired  at  him.  The  man 
appeared  to  have  been  hit.  He  shouted  and  threw  up  his  hands.  At  the 
moment  O'Hara  fired  I  was  three  yards  away.  Bellew  was  a  half  turn 
facing  O'Hara.  Bellew  was  10  or  15  yards  from  O'Hara.  MacDermott 
was  in  front  still  walking  on.  No  one  did  anything  to  prevent  the  native 
being  shoved  into  the  tank.  I  asked  him  (O'Hara)  to  get  up  and  not  to 
do  it :  if  anything  happened  there  would  be  a  terrible  row.  He  said 
'  Never  mind,  there  are  plenty  more  of  the  black  bastards.'  There  was  a 
second  shot  fired  by  O'Hara  a  little  distance  from  the  tank,  after  the 
native  had  been  fired  at  ....  O'Hara's  second  shot  was  fired  at  nothing. 
We  passed  round  another  small  tank,  then  took  a  southerly  direction 
for  a  long  distance." 

This  was  the  only  evidence  given  as  to  the  fact  of  O'Hara  having 
fired  the  fatal  shot ;  and  the  only  evidence  of  his  being  at  the  tank  with 
the  deceased  was  that  of  Goldsborough  and  MacDermott. 

The  evidence  given  by  MacDermott,  so  far  as  is  necessary  for  this 
report,  was  as  follows  : — "  On  the  6th  November  we  (after  mentioning  the 
four  men)  arranged  an  expedition  in  the  canteen  ....  When  we  started 
we  were  all  under  the  influence  of  drink,"  and  he  also  (after  stating  that  they 
when  on  the  road  entered  two  or  three  houses)  said  : — "  We  went  further  on 
the  road,  taking  a  road  [645]  to«the  right  and  a  narrow  path  to  the  left 
and  came  to  another  native  house.  I  saw  a  native  standing  alongside  his 
bed.  The  native  left  the  house  with  us  four.  I  led  out  first.  When  I 
got  in  the  road  I  found  there  was  no  one  with  me  ....  I  did  not  look 
back  to  see  if  the  others  were  coming.  I  got  to  a  pond  and  went  past  it. 
I  can't  say  whether  we  passed  another.  ...  I  came  till  I  got  to  a  road 
which  turned  to  the  right.  I  heard  two  shots  fired,  after  which  I  turned 
round  to  look  for  my  comrades  ...  I  went  towards  them  up  to  the  tank 
I  noticed.  I  walked  about  15  yards.  I  found  my  three  comrades.  I 
had  not  my  senses  properly  at  the  time.  I  looked  for  the  native,  and  saw 
him  standing  out  in  the  pond.  I  asked  my  comrades  whether  they  gave 
him  a  swim  ?  They  made  no  reply  ;  they  were  laughing.  We  came  away 
on  to  the  main  road  again." 

Several  other  witnesses  were  examined  on  behalf  of  the  prosecution, 
whose  evidence,  however,  for  the  purposes  of  the  report,  need  not  be 
referred  to. 

During  the  trial  a  statement  made  by  Goldsborough  on  the  llth 
December  to  the  Cantonment  Magistrate,  and  purporting  to  have  been 
taken  by  the  Magistrate  under  s.  364  of  the  Code  of  Criminal  Procedure, 
was  at  first  tendered  in  evidence,  but  being  objected  to,  its  admission  was 
not  pressed  by  the  Crown,  and  it  was  not  therefore  admitted  in  evidence. 
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after  the  reply  for  the  prosecution,  and  before  the  charging  of  the  jury, 
the  jury,  under  the  directions  of  the  learned  Judge,  found  Belle w  not 
guilty  of  the  charges  made  against  him. 

During  the  course  of  the  charge  of  the  learned  Judge  to  the  jury, 
his  Lordship  said  : — "Any  difficulty  that  arises  in  the  progress  of  this 
case  ....  namely,  whether  Golclsborough  or  MacDermott  are  accom- 
plices or  not,  does  not  rest  with  the  prosecution  ;  the  Legislature  has 
conferred  on  certain  persons  the  power  of  tendering  pardons  ....  no 
information  was  given  till  the  llth  December,  when  Goldsborough  made  a 
statement  to  the  Cantonment  Magistrate  at  Dum-Dum.  I  shall  read  it. 
It  can  do  no  harm.  This  statement  contains  nothing  other  than  he  has 
stated  here,  and  a  great  deal  less.  On  this  statement  there  is  no  ground 
— I  speak  confidently,  hardly  any  ground — for  treating  the  men  as  accom- 
plices,— no  more  ground  than  there  would  be  for  treating  you  or  me  so, 
[646]  and  all  our  chief  difficulty  in  the  case  arises  from  the  taint  attached 
to  these  men  which  by  no  manner  of  means  attaches  to  them.  " 

His  Lordship  then  read  the  statement,  to  which  reference  has  been 
made  as  to  its  not  having  been  received  in  evidence,  to  the  jury,  save  so 
much  thereof  as  constituted  the  heading,  namely,  "  examination  of 
accused  persons,"  and  the  description  of  it  as  being  made  under  s.  364 
of  the  Criminal  Procedure  Code.  This  statement  ran  as  follows  : — 

••EXAMINATION  OF  ACCUSED  PERSONS. 
The  examination  of  Joseph  Goldsborough  on  the  11th  December  1889. 

My  name  is  Joseph  Goldsborough.  I  reside  at  Dum-Dum  barracks. 
I  am  a  private  in  the  C.  Company  of  the  Buffs.  On  the  morning  of  the 
7th  November  I  was  in  company  with  private  Bellew,  private  O'Hara  and 
private  MacDermott  of  the  Leinster  Regiment.  We  went  out  of  barracks  of 
about  10-15  p.m.  on  the  night  of  the  6th.  Two  of  the  Leinsters  had  rifles, 
Bellow  and  MacDermott.  We  went  up  past  the  cemeteries  straight  up  the 
road.  We  went  to  a  house  and  demanded  some  toddy.  The  native  would 
not  give  it.  MacDermolt  hit  him  a  blow.  I  interfered  and  would  not  allow 
him  to  strike  him.  The  man  took  us  to  another  house  further  up  the  road, 
and  there  we  got  some  toddy,  a  chMi  full ;  then  we  went  right  up  the  road, 
crossed  some  jungle  and  came  to  another  house.  They  again  demanded 
toddy,  and  as  the  man  would  not  give  them  toddy  they  took  him  about 
100  yards  or  so  and  shoved  him  into  a  ditch  and  then  shot  him.  Private 
O'Hara  fired  the  shot.  We  then  went  on  by  a  roundabout  road  till  we 
came  into  the  main  road  again.  We  came  straight  on  to  the  barracks. 
We  got  back  to  barracks  about  2  p.m.  I  went  to  my  bed.  I  slept  in  No.  3 
C.  Company  block.  When  I  left  them  they  were  standing  on  the  steps 
of  No.  3.  Other  shots  were  fired  at  chhttis  on  trees  and  at  nothing  in 
particular.  Bellew  told  us  to  keep  it  quiet  and  nobody  would  find  it  out. 
We  got  some  toddy  from  trees  on  the  side  of  the  road  off  the  main  road. 
We  were  all  rather  the  worse  for  liquor  when  we  went  out.  I  never  men- 
tioned the  matter  to  any  one  before  I  made  this  statement  of  my  own  free 
will. 

(Sd.)  JOSEPH  GOLDSBOROUGH. 

[647]  The  above  examination  was  taken  in  my  presence  and  hearing, 
and  contains  a  full  and  true  account  of  the  statement  made  by  the 
accused." 

His  Lordship  then  continued  : — "  Upon  that  statement  Goldsborough 
was  treated  as  a  person  tainted  and  a  pardon  offered,  which  he  accepted. 
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MacDermott's  statement  was  substantially  the  same  as  what  he  has  given 
in  the  witness-box  to-day.  (States  effect?)  The  least  that  could  have 
been  done  before  these  men  were  put  in  this  position  would  have  been 
that  these  depositions  should  have  been  laid  before  the  Government 
Solicitor  and  the  Standing  Counsel  for  advice.  Whether  or  not  they  were 
accomplices  in  actual  murder,  you  will  partly  have  to  determine.  No 
doubt  they  were  so  in  the  acts  of  house  trespass,  robbery,  and  violence 
that  preceded.  If  you  are  of  opinion  that  they  were  accomplices  in 
the  murder,  I  must  put  you  in  possession  of  a  rule  of  practice  guiding 
juries  in  dealing  with  evidence  before  them.  (Reads  R.  v.  Stubbs,  1 
Dear.  C.  C.,  555.)  I  adopt  that  as  my  own.  I  tell  you  there  is  nothing 
to  prevent  you  from  convicting  on  their  evidence.  But  I  tell  you  that 
if  I  were  in  your  place,  and  I  were  satisfied  that  they  were  accomplices 
not  corroborated.  I  should  refuse  to  convict.  If  both  Goldsborough  and 
O'Hara  fired  at  the  deceased  with  a  common  intent  to  commit  murder, 
and  death  was  inflicted  by  one  or  other  of  the  shots  fired,  you  might 
under  these  circumstances  find  O'Hara  guilty  of  murder.  I  need  not 
refer  in  detail  to  what  took  place  at  the  toddy-trees  ;  but  there  is  a  point 
which  does  seem  to  me  most  important.  The  whole  of  MacDermott's 
evidence  is  tinged  with  a  desire  to  shield  his  own  comrades,  and  he  made 
adroit  attempts  to  do  so.  At  this  place,  firing  at  chattis,  MacDermott 
said  he  got  a  rifle  from  O'Hara  and  loaded  it,  and  an  empty  cartridge  fell 
out.  This  seems  to  me,  if  true,  to  afford,  if  you  believe  it,  the  strongest 
corroboration  of  Goldsborough 's  statement  as  to  the  prisoner  O'Hara's 
guilt.  Goldsborough  at  the  worst  was  a  participator,  and  his  evidence 
needs  corroboration 

"  If  MacDermott  is  an  accomplice,  his  corroboration  goes  for  nothing, 
and  Goldsborough  is  uncorroborated.  Do  you  believe  the  evidence  of 
MacDermott  ?  If  so,  it  is  abundantly  plain  that  he  was  not  an  accom- 
plice. In  finding  whether  he  is  an  accomplice  or  not,  you  have  to  satisfy 
yourselves  whether  his  evidence  is  true  or  false." 

[648]  A  similar  statement  made  by  MacDermott  before  the  commit- 
ting Magistrate  was  also  laid  before  the  jury  by  the  learned  Judge. 

On  the  evidence  before  them  the  jury  found  O'Hara  guilty  of  the 
charge  of  murder,  and  sentence  of  death  was  passed  upon  him. 

Under  cl.  26  of  the  Letters  Patent  of  1865,  the  Advocate-General 
then  certified  the  following  case  : — 

Case  certified  by  Her  Majesty's  Advocate-General  for  Bengal,  under 
s.  26  of  the  Letters  Patent  for  the  High  Court  of  Judicature  at  Fort 
William  in  Bengal,  bearing  date  the  28th  day  of  February  1890. 

"  1.  Thomas  O'Hara  and  William  Bellew  were  indicted  at  the  First 
Criminal  Sessions,  1890,  for  in  effect — 

"Firstly. — That  they,  on  or  about  the  6th  day  of  November  1889, 
committed  murder  by  causing  the  death  of  one  Sheikh  Soleem,  and  thereby 
committed  an  offence  under  s.  302  of  the  Indian  Penal  Code. 

"  Secondly. — That  the  said  William  Bellew  abetted  the  said  Thomas 
O'Hara  in  committing  the  offence  in-  the  first  charge  mentioned,  which 
offence  was  committed  in  consequence  of  the  said  abetment,  the  said 
William  Bellew  being  present  when  such  offence  was  committed,  and 
thereby  the  said  William  Bellew  committed  an  offence  under  ss.  114  and 
302  of  the  Indian  Penal  Code. 

"  Thirdly. — That  the  said  Thomas  O'Hara  and  William  Bellew,  know- 
ing, or  having  reason  to  believe,  that  the  offence  in  the  first  charge 
mentioned  had  been  committed,  intentionally  omitted  to  give  any 


1890 

MARCH  JO. 

FULL 
BENCH. 

17  G.  642 
(F.B.). 


971 


17  Cal.  649 


INDIAN  DECISIONS,  NEW  SERIES 


1890 

MARCH  10. 

FULL 
BENCH. 

17  C.  642 
(F.B.). 


information  respecting  that  offence,  which  they,  the  said  Thomas  O'Hara 
and  William  Bellew,  were  legally  bound  to  give,  and  thereby  the  said 
Thomas  O'Hara  and  William  Bellew  committed  offences  under  s.  202  of  the 
Indian  Penal  Code. 

"  2.  The  said  Thomas  O'Hara  and  William  Bellew,  respectively,  plead- 
ed not  guilty  to  the  several  charges  in  the  said  indictments,  and  were  tried 
before  the  Hon.  John  Freeman  Norris,  one  of  the  Judges  of  this  Honour- 
able Court,  and  a  special  jury  on  the  19th,  20th  and  21st  days  of  February 
1890. 

"  3.  On  the  21st  of  February  1890,  after  the  close  of  the  reply  for  the 
prosecution,  the  said  William  Bellew  was,  under  the  direction  of  the 
learned  Judge,  found  not  guilty  on  all  the  counts,  but  Thomas  O'Hara  was, 
after  the  charge  of  the  learned  Judge  to  the  jury,  found  guilty  on  the  first 
count  and  sentenced  to  death. 

"  1-.  The  evidence  sufficiently  appears  for  the  purpose  of  this  case 
from  the  charge  of  the  learned  Judge  as  hereinafter  set  forth.  The  first 
examination  of  Goldsborough  was  not  put  in  evidence,  and  the  same  pur- 
ported to  have  been  taken  as  the  examination  of  an  accused  person  under 
s.  364  of  the  Criminal  Procedure  Code,  whereas  it  was  not,  in  fact,  [649] 
taken  in  conformity  with  the  provisions  of  that  section.  The  said  exami- 
nation was  tendered  in  evidence  on  behalf  of  the  prosecution,  but  it  was 
not  admitted. 

11 5.  The  two  principal  \vitness3S  for  the  prosecution  were  Joseph 
Goldsborough  and  John  MacDermott,  to  whom  pardons  had  heen  tendered 
by  the  committing  Magistrate  under  s.  337  of  the  Criminal  Proce- 
dure Code,  and  the  said  Joseph  Goldsborough  and  John  MacDermott, 
respectively,  accepted  such  pardons.  Goldsborough  stated  in  his  deposition 
that  there  was  another  shot  fired  by  O'Hara  a  little  distance  from  the  tank 
and  after  the  native  was  fired  at,  and  that  that  second  shot  was  fired  at 
nothing,  and  that  afterwards  they  went  on  to  the  toddy-trees,  which  he 
climbed  for  toddy,  that  no  shots  were  fired  at  this  place,  and  they  went  on 
further  and  turned  to  the  left  to  other  toddy-trees,  at  which  all  four  fired. 
MacDermott  stated  that  they  fired  at  the  same  trees  up  which  he  and 
Goldsborough  had  climbed. 

"  6.  The  learned  Judge,  in  the  course  of  the  address  of  the  Counsel 
for  the  prisoner  to  the  jury,  interrupted  him,  and  said  that  if  it  was  on  the 
evidence  proved  that  two  shots  were  fired  by  two  men,  and  both  men  fired 
at  the  deceased  with  the  intent  to  kill  him,  he  would  direct  the  jury  that, 
though  unable  to  say  which  shot  produced  the  fatal  effect,  both  were 
guilty  of  murder. 

"  7.  The  learned  Judge,  in  charging  the  jury,  said  that  "  any  difficulty 
that  arises  in  the  progress  of  this  case — I  won't  deny  it  is  one  of  great 
difficulty — namely,  whether  Goldsborough  or  MacDermott  are  accomplices 
or  not,  does  not  rest  with  the  prosecution  ;  the  Legislature  has  conferred 
on  certain  persons  the  power  of  tendering  pardons.  *  *  No 
information  was  given  till  the  llth  of  December,  when  Goldsborough 
made  a  statement  to  the  Cantonment  Magistrate  at  Dum-Dum.  I  shall 
read  it.  It  can  do  no  harm.  This  statement  contains  nothing  other 
than  he  has  stated  here,  and  a  great  deal  less.  On  this  statement  there 
is  no  ground — I  speak  confidently,  hardly  any  ground — for  treating  the 
men  as  accomplices, — no  more  ground  than  there  would  be  for  treating 
you  or  me  so,  and  all  our  chief  difficulty  in  the  case  arises  from  the  taint 
attached  to  these  men  which  by  no  manner  of  means  attaches  to  them. 
(Reads).  Upon  that  statement  Goldsborough  was  treated  as  a  person 
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tainted  and  a  pardon  offered,  which  he  accepted.  MacDermott's  state- 
ment was  substantially  the  same  as  what  he  has  given  in  the  witness-box. 
(States  effect.')  The  least  that  could  have  been  done  before  these  men  were 
put  in  this  position  would  have  been  that  these  depositions  should  have 
been  laid  before  the  Government  Solicitor  and  the  Standing  Counsel  for 
advice.  Whether  or  not  they  were  accomplices  in  actual  murder  you  will 
partly  have  to  determine.  No  doubt  they  were  so  in  the  acts  of  house- 
trespass,  robbery,  and  violence  that  preceded.  If  you  are  of  opinion  that 
they  were  accomplices  in  the  murder,  I  must  put  you  in  possession  of  a 
rule  of  [650]  practice  guiding  juries  in  dealing  with  evidence  before  them, 
(Reads  from  R.  v.  Stubbs,  1  Dearsley,  C.  C.,  555.)  I  adopt  that  as  my  own.  I 
tell  you  there  is  nothing  to  prevent  you  from  convicting  on  their  evidence. 
But  1  tell  you  that  if  I  were  in  your  place,  and  I  were  satisfied  that  they 
were  accomplices  not  corroborated,  I  should  refuse  to  convict.  *  *  I  go 
back  to  the  point.  If  two  shots  were  fired,  it  is  suggested  that  Golds- 
borough  fired  one  of  them,  but  there  is  no  evidence  that  he  did.  But 
if  you  think  you  can  play  with  the  evidence  like  you  might  play  at 
bowls  or  ducks  and  drakes,  and  if  you  think  he  did,  and  O'Hara  did 
it  too,  O'Hara  is  equally  guilty  of  murder.  I  need  not  refer  in  detail 
to  what  took  place  at  the  toddy-trees ;  but  there  is  a  point  »which 
does  seem  to  me  most  important.  The  whole  of  MacDermott's  evidence 
is  tinged  with  a  desire  to  shield  his  own  comrades,  and  he  made  adroit 
attempts  to  do  so.  At  this  place,  firing  at  chattis,  MacDermott  said  he 
got  a  rifle  from  O'Hara  and  loaded  it,  and  an  empty  cartridge  fell  out.  This 
seems  to  me,  if  true,  to  afford,  if  you  believe  it,  the  strongest  corrobora. 
tion  of  the  prisoner  O'Hara's  guilt.  Goldsborough  at  the  worst  was  a 
participator,  and  his  evidence  needs  corroboration.  Is  not  this  corroboration 
as  to  man  and  instrument  in  his  hand,  an  instrument  in  a  state  showing  it 
had  been  used  *  *  You  may  spring  a  defence  at  my  time  ; 

but  it  was  a  surprise  to  me,  and  it  was  an  unusual  thing  that  no 
intimation  was  given  by  cross-examination  of  witnesses.  If  in  bed  and 
seen,  I  agree  that  there  is  an  end  of  the  case.  Mr.  Pugh  says  O'Hara 
and  Bellew  were  in  bed  ;  but  he  is  in  a  dilemma  as  to  MacDermott.  It 
was  suggested  that  there  might  have  been  a  dummy  in  his  bed,  but  there 
is  absolutely  not  a  shred  of  evidence  of  this.  Ought  it  not  to  have  been 
put  to  MacDarmott — "  Was  there  not  a  roll  call  ?  "  ««  What  steps  did  you 
take  to  prevent  your  absence  being  detected  ?  "  If  MacDermott  is  an 
accomplice,  his  corroboration  goes  for  nothing,  and  Goldsborough  is  un- 
corroborated. Do  you  believe  the  evidence  of  MacDermott  ?  If  so,  it  is 
abundantly  plain  that  he  was  not  an  accomplice.  In  finding  whether  he 
is  an  accomplice  or  not,  you  have  to  satisfy  yourselves  whether  his 
evidence  is  true  or  false. 

"  The  defence  was  never  heard  of  till  it  was  produced  in  this  Court. 
Halliday  never  heard.  You  would  have  expected  they  would  at  once  have 
said  in  November  if  the  evidence  was  available  at  this  time  :  '  There  was 
a  check  roll  at  12.  You  are  at  liberty  to  disregard  the  evidence,  but  if 
you  believe  that  the  check  roll-call  was  carefully  taken  on  that  night,  you 
must  acquit.' 

u  8.  The  learned  Judge  thereby  erroneously  decided  the  follozving 
points  of  law,  namely  : — 

"  A. — That  it  was  for  the  jury  to  find  whether  Goldsborough  and  Mac- 
Dermott, or  either  of  them,  were  accomplices  in  the  actual  murder, 
whereas,  it  was  for  the  Judge  to  direct  the  jury  whether  they  were  accom- 
plices [651]  °r  not  ;  and  if  it  was  for  the  jury,  the  learned  Judge  should 
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have  directed  the  jury  as  to  what  was  necessary  to  constitute  them 
accomplices,  and  that  it  was  not  necessary  that  they  should  be  shown  to 
be  liable  to  be  convicted  as  participators  in  the  actual  murder,  and  the 
learned  Judge  was  in  error  not  so  to  have  done. 

"  B. — That  there  was,  upon  the  first  examination  of  Goldsborough, 
no  more  ground  for  treating  Goldsborough  and  MacDermott  as  accom- 
plices than  there  was  for  so  treating  his  Lordship  or  one  of  the  jury, 
though,  no  doubt,  Goldsborough  and  MacDermott  were  accomplices  in 
the  acts  of  house-trespass,  robbery,  and  violence,  which  preceded  the  actual 
murder,  whereas  the  learned  Judge  ought  not  to  have  referred  to  the  said 
examination,  for  that  it  was  not  admitted  or  admissible  in  evidence,  and 
it  showed  that  both  of  them  were  accomplices,  and  the  learned  Judge 
ought  to  have  directed  the  jury  that,  as  they  were  accomplices  in  the 
acts  of  house-trespass,  robbery,  and  murder,  their  evidence  should  be 
treated  as  that  of  accomplices. 

"  C. — That  even  if  Goldsborough  at  the  worst  was  a  participator,  the 
evidence  of  MacDermott  that  O'Hara  handed  him  the  rifle  at  the  tree 
mentioned  in  his  evidence,  and  an  empty  cartridge  fell  out,  afforded  the 
strongest  corroboration  of  Goldsborough's  statement  as  to  the  prisoner 
O'Hara's  guit ;  whereas  the  learned  Judge  should  have  told  the  jury  that, 
according  to  Goldsborough's  statement,  O'Hara  had,  some  time  after  the 
murder  and  before  they  reached  the  toddy-trees,  up  which  they  climbed, 
fired  a  shot  at  nothing,  and  that  no  shot  was  fired  at  the  trees  up  which 
they  climbed. 

"  D. — That  on  the  evidence  of  MacDermott  he  was  not  an  accomplice, 
and  it  was  for  the  jury  to  consider  only  whether  they  believed  his  evidence  ; 
whereas  the  learned  Judge  ought  to  have  told  the  jury  that  MacDermott 
was  an  accomplice,  and  that,  without  corroboration,  it  would  not  be  safe 
to  believe  his  evidence. 

"  E. — That  though,  if  MacDermott  was  an  accomplice,  his  evidence 
must  go  for  nothing,  and  Goldsborough  would  be  uncorroborated,  yet  it 
was  for  the  jury  to  consider  whether  they  believed  the  evidence  of  Mac- 
Dermott ;  for,  if  so,  he  was  not  an  accomplice,  wherein  the  learned  Judge 
fell  into  a  like  error  as  in  the  preceding  point. 

"  F. — That  the  jury  ought  simply  to  consider  whether  MacDermott's 
evidence  was  true  or  false,  and  that  the  question  of  his  being  an  accomplice, 
and  of  the  necessity  of  other  corroboration  of  Goldsborough,  would  only 
arise  in  case  the  jury  believed  the  evidence  of  MacDermott  to  be  false, 
wherein  the  learned  Judge  fell  into  a  like  error  as  in  the  two  preceding 
points. 

"  G. — That  no  taint  attached  to  the  evidence  of  Goldsborough  or 
MacDermott,  though  they  had  received  and  accepted  pardons  under 
s.  337  of  the  Criminal  Procedure  Code,  whereas  the  learned  Judge 
ought  to  have  told  the  jury  that  on  this  account  also  their  evidence  could 
only  be  treated  as  that  of  accomplices. 

[652]  "  H. — That  if  two  shots  were  fired  by  f wo  men,  and  both  men 
fired  at  the  deceased  with  the  intent  to  kill  him,  and  it  were  not  proved 
who  fired  the  shot  which  produced  the  fatal  effect,  both  were  guilty  of 
murder  ;  whereas  the  learned  Judge  ought  to  have  told  the  jury  that  the 
man  who  fired  the  fatal  shot  would  alone  be  guilty  of  murder. 

«  I. — That  if  two  shots  were  fired,  and  Goldsborough  fired  one  of 
them  and  O'Hara  fired  the  other,  O'Hara  was  equally  guilty  of  murder, 
wherein  the  learned  Judge  fell  into  the  like  error  as  in  the  preceding  point. 
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"  I  certify  that  in  my  judgment  the  points  of  law  above  mentioned, 
which  have  been  decided  by  the  said  Court,  should  be  further  considered 
by  the  High  Court  under  the  provisions  of  s.  26  of  the  Letters  Patent 
of  1865. 

"(Sd.)  G.  C.  PAUL,  Advocate-General  of  Bengal. 

The  28th  February  1890." 

Mr.  Woodvoffe  (with  him  Mr.  Pugh),  for  the  prisoner. — The  case  went 
to  the  jury  on  the  evidence  of  Goldsborough  and  MacDermott.  These 
persons  had  accepted  pardons  under  s.  364  of  the  Criminal  Procedure  Code ; 
they  were  in  the  position  of  accomplices,  and  if  not  strictly  speaking  parti- 
ceps  cviminis  they  were  in  that  position,  and  for  the  purpose  of  weighing 
their  evidence  they  ought  to  be  considered  as  accomplices  ;  they  were  cer- 
tainly persons  giving  their  evidence  under  a  conditional  pardon,  whether 
rightly  or  wrongly  granted.  If  these  pardons  were  wrongly  granted  it  would 
seem  that  it  was  the  duty  of  the  Judge  to  have  told  the  jury  that  they 
were  not  persons  to  whose  evidence  no  suspicion  attached.  The  learned 
Judge,  however,  at  one  time  considered  that  they  were  persons  who  needed 
the  protection  of  a  pardon.  As  regards  Goldsborough  being  an  accomplice, 
it  was  quite  clear  from  his  own  statement  that  if  these  men  were  put  on 
their  trial  for  criminal  trespass,  hurt,  or  burglary,  Goldsborough  was  not 
only  an  accomplice,  but  a  person  responsible  in  the  highest  degree.  The 
word  "  accomplice  "  is  not  defined.  Under  s.  133  of  the  Evidence  Act  he 
is  made  a  competent  witness,  and  a  conviction  is  not  to  be  considered  illegal 
because  based  on  such  evidence.  Under  s.  114  he  is  presumed  to  be  un- 
worthy of  credit  unless  corroborated  in  material  particulars.  Mr.  Justice 
Norris  proceeded  on  the  ground  that  an  accomplice  was  pavticeps  crininis.  I 
wish  to  establish  that  Goldsborough  was  an  accomplice  with  reference  to  the 
provisions  of  [653]  the  Evidence  Act  and  the  rules  of  law  prevailing 
here  as  in  England  regarding  persons  who  come  forward  under  pardons. 
It  was  the  duty  of  the  learned  Judge  to  have  told  the  jury  that  the  man 
Goldsborough  was  no  accomplice,  but  what  the  Judge  did  say  was,  that 
the  statements  of  Goldsborough  made  before  the  Cantonment  Magistrate 
was  made  under  s.  364 ;  and  on  reading  it  to  the  jury,  he  observed  that 
Goldsborough  was  on  more  an  accomplice  than  his  Lordship  or  one  of  the 
jury  were.  The  learned  Judge  left  it  to  the  jury  to  say  whether  these  man 
were  accomplices.  This  was  wrong.  The  jury  cannot  determine  he  was 
particefs  cviminis  in  the  sense  that  he  was  a  person  who  could  be  punished 
for  the  crime.  The  learned  Judge  was  also  wrong  in  stating  that  the  jury 
were  to  take  into  consideration  the  circumstances  under  which  Golds- 
borough  and  MacDermott  gave  their  evidence.  As  to  the  position  of  accom- 
plices, see  The  King  v.  Addis  (I)  and  the  Queen  v.  Boyes  (2).  [Picor,  J. — The 
different  classes  of  accomplices  are  pointed  out  in  Plummer's  case  in  Foster's 
Crown  Law,  p.  352.]  The  cases  cited  show  that  it  is  for  the  Judge  to  say 
who  was  or  was  not  an  accomplice  ;  see  also  Stephen's  Digest  of  Criminal 
Law,  p.  154  ;  Roscoe's  Criminal  Evidence  (10th  ed.),  132.  As  to  the  law 
in  this  country,  Goldsborough  falls  under  s.  337  of  the  Criminal  Proce- 
dure Code,  which  is  a  section  dealing  with  the  tender  of  pardons  to 
accomplices.  The  case  of  the  Queen  v.  Mohesh  Biswas  (3)  points  out  the 
kind  of  corroboration  which  is  needed  to  the  evidence  of  an  accomplice, 
and  Reg  v.  Farter  (4)  lays  down  that  it  must  be  in  a  material  circum-* 
stance.  The  case  of  the  Queen  v.  Sadhu  Mundul  (5)  shows  that  the  Judge 
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ought  to  draw  the  attention  of  the  jury  to  the  principles  relative  to  the 
reception  of  an  accomplice's  testimony.  The  Queen  v.  Chando  Chandalinee 
(1)  shows  that  where  a  witness  admits  that  he  is  cognizant  of  the  crime 
as  to  which  he  testifies,  and  takes  no  means  to  prevent  or  disclose  it, 
his  evidence  is  no  better  than  that  of  an  accomplice.  Further,  an 
insufficient  summing  up  is  an  error  of  law  ;  and  no  general  rule  can 
be  laid  down  as  to  when  a  prisoner  is  prejudiced  by  a  defective 
summing  up,  but  the  Court  will  usually  interfere  where  the  finding  [651] 
of  the  jury  is  such  that  an  Appeal  Court  would  set  it  aside — Reg.  v. 
Fattechand  V astachand  (2). 

Now  what  corroboration  was  there  of  Goldsborough's  evidence  ?  The 
learned  Judge  pointed  out  that  the  words  "  there  are  plenty  more  black 
bastards  "  used  by  O'Hara  to  Goldsborough  were  corroboration,  as 
the  witness  would  not  be  likely  to  invent  them  ;  and  he  further  directed 
the  jury  that  the  prisoner's  guilt  was  corroborated  by  the  dropping  out  of 
the  empty  cartridge  from  the  gun  given  to  MacDermott  by  O'Hara.  This 
was  clearly  a  misdirection,  as  the  evidence  is  that  O'Hara  fired  two  shots, 
the  last  at  nothing.  There  was  a  further  misdirection,  as  the  attention  of 
the  jury  was  not  drawn  to  certian  discrepancies.  A  Judge  should  caution 
a  jury  not  to  accept  the  evidence  of  an  accomplice  unless  it  is  corrobo- 
rated, and  his  omission  to  do  so  is  a  misdirection — Queen-Empress  v. 
Atumuga  (3),  which  takes  the  same  view  as  Quein-Empvess  v.  Bepin 
Biswas  (4).  The  evidence  of  the  accomplice  ought  not  to  have  been 
left  to  the  jury  without  proper  direction  and  observation  from  the  Judge, 
see  Queen  v.  Elahi  Buksh  (5),  where  all  the  cases  on  the  subject  are 
collected.  There  has  been  no  coroboration  of  Goldsborough's  or  MacDer- 
mott's  evidence  by  the  evidence  of  the  other  witnesses  ;  and  further  there 
has  been  no  corroboration  as  to  some  very  important  matters  connected 
with  the  details  of  the  crime,  e.g.,  there  was  no  corroboration  to  show  that 
the  deceased  died  in  the  tank  ;  or  if  he  was  there,  as  to  who  took  him  out 
and  to  his  cloths  being  wet  or  muddy. 

I  understand  his  Lordship's  charge  to  have  been  on  this  point  as 
follows  : — "  These  persons  ought  never  to  have  had  conditional  pardons 
tendered  to  them  because  they  were  not  at  that  time,  and  on  the  statement 
made,  accomplices  in  the  sense  which  the  Judge  attached  to  the  words. 
In  order  to  be  accomplices  in  that  sense  a  person  must  be  particeps  crimi- 
nis,  and  on  these  statements  they  were  not  so  :  there  was  no  reason  for  his 
Lordship  to  suppose  they  were  or  were  not  accomplices.  '  That,"  said  his 
Lordship,  '  it  will  be  for  you  to  determine  on  the  evidence  which  you 
have  before  [655]  You>  anc^  tliey  therefore  come  before  you,  in  my  opinion 
undeservedly,  with  a  taint  on  their  evidence,  which  taint  is  derivable 
from  the  fact  of  their  having  had,  rightly  or  wrongly,  and  in  my  opinion 
wrongly,  tendered  to  them  a  conditional  pardon  and  having  accepted  it. 
It  will  be  for  you,  gentlemen,  to  determine  on  the  evidence  whether  they 
are  accomplices  in  the  sense  in  which  you  are  to  take  from  me  that  they 
are  accomplices,  namely,  whether  they  are  particeps  criminis.  I  tell  you 
that  if  you  think  they  are  accomplices  of  that  kind,  then  it  is  a  rule,  not 
indeed  of  law,  but  of  practice  which  has  all  the  reverence  of  law,  that 
there  must  be  corroboration.  Corroboration  is  required  of  these  statements, 
and  corroboration  has  usually,  not  invariably,  been  resorted  to  by  Judges 
as  to  the  question  of  personal  identity  of  the  prisoners  in  reference  to  the 
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occurrence.'     His  Lordship  could  even  have  gone   further,  and   said  :  « If        1890 
you  find  that    they   are   accomplices   in  that   sense,  if  you    find    they   are    MARCH  10. 
not  corroborated  as  regards  identity,  then  I  can  only  tell  you  that  I  advise       FULL 
you  to  acquit  them,  as  1  would  do  myself.'     Then  his  Lordship  went  on  to     gENCH 
say  :  '  They  are  accomplices  undoubtedly  in  acts  of  theft ;  they  are  undoubt- 
edly accomplices  in  robbery  and  house-breaking  by  night.'  "  That  was  the     17  c.  642 
position    which    the   Judge    legally   took   up   as   regarded  the  position  of      (F.B.). 
accomplices.     I  say   that  even   under  the  Law  of  England   an  accomplice 
coming  within  the  rule  of   the  case  of  R.  v.  Stubbs   (1),  is   not  limited  to  a 
person  who  is   particeps  criminis,  but  that  rule    deals  with  all  persons  who 
are  involved    in    the  circumstances   in   and  out   of   which   the  crime  has 
arisen,  and    particularly   applies  to  all    persons    who   give   their  evidence 
under  a    promise  of   pardon.     I   further   say   that  if  the   learned  Judge 
was  right  in   his   interpretation  of  the    word     "accomplice,"    he    was 
wrong   in   saying  that   they   were   not  accomplices  even   in   the    other 
sense.     According  to  Goldsborough's  evidence   he   was  present ;  and  in 
accordance   with   the  case   of  The   Queen  v.  Coney   (2),  if  a  person   was 
present  at  a  murder  and   saw  the   whole   even   till   completed,  and   then 
said  nothing  to  his  confederates,  that  would  be  evidence  that  he  was  aiding 
and  abetting  in  the   commission    of  the  crime.     But  here,  in  this  country, 
we  have  to  deal  with  an   accomplice   as  understood   by  the  Evidence   Act, 
[656]    s-    H4.      There   was   a   further    misdirection    in    not   calling   the 
attention  of  the   jury  to  the   discrepancies  between    the   statements  made 
by  Goldsborough   in  his  statement   to   the    Magistrate   and    his   evidence 
given  in  the  Sessions   Court.      [PETHERAM,  C.   J. — What   is  your  reading 
of   s.  114   of  the   Evidence  Act?     And   what   is    the   effect   if   a   Judge 
deliberately   omits  to   leave  the    matter  of   this   section    to  the   jury  ?J      I 
think  "  the  Court  "  there  means  the   Judge,  and   that  if  a   Judge  does   not 
exercise   his    judicial    discretion,    then    the    verdict    must   be    set   aside. 
[PETHERAM,    C.J. — Then    I    suppose    s.  114   means    that  the    presump- 
tion  must  be    made  in    the  absence   of  evidence    to  the   contrary.]     The 
Judge    was  further    wrong  in    putting  before   the  jury   a  document   which 
was    not  admitted   in  evidence,   on  the   ground  that   it  could  do   no  harm  ; 
and  was  further  wrong    in  saying  that   the  finding  of   the  empty   cartridge 
in    the   rifle  handed   to   MacDermott    by    O'Hara   was  corroboration   of 
Goldsborough's  statement   as  to   O'Hara's   guilt.     The   only  evidence   of 
O'Hara   being  on   the  spot   and  firing   is  that  of   Goldsborough,   although 
MacDermott  says   he  was   there  ;  one  person    alone   speaks  to   the  fact   of 
O'Hara  firing  the  shot,  but  two  speak  of  his  being  present. 

Applying  the  principle  of  the  Queen  v.  Gorachand  Gope  (3),  it  is 
clear  that  Goldsborough  was  acting  in  accordance  with  the  common  object. 
As  to  the  course  open  to  the  Court,  s.  26  of  the  Letters  Patent  lays 
down  the  powers  of  the  Court.  As  to  these  powers,  see  the  case  of  The 
Queen  v.  Huvribole  Chunder  Ghose  (4).  In  Elahi  Bttksh's  case  (5), 
the  law  permitted  a  new  trial.  I  contend  that  "  such  judgment 
and  sentence  which  to  the  Court  should  seem  right,"  is  the  judgment  and 
sentence  which  would  have  followed  from  a  correct  summing  up  in  the 
Court  below.  In  Gogan  Chunder  Ghose  v.  Empress  (6),  the  sentence  and 
verdict  were  set  aside  ;  and  in  Hmribole  Chunder's  case  (4),  the  Court 
looked  into  the  evidence,  and  Garth,  C.J.,  says  that  the  Court  can  either 

_ • 

(1)  1  Dear.  C.  C.  555.  (2)  L.  R.  8  Q.  B.  D.  534. 

(3)  B.L.R.  (Sup.  vol  )  456.  (4  1  C.  207. 

(5)  B.L.R.  (Sup.  vol.)  459=5  W.R.  Cr.  80.  (6)  7  C.L.R.  74, 
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quash  or  confirm  the  sentence.  For  a  definition  of  "  sentence,"  see 
Wharton's  Law  Lexicon. 

The  Standing  Counsel  (Mr.  Phillips,  with  him  Mr.  Handley,  for  the 
Crown. — The  High  Court  under  the  Letters  Patent  of  1865  had  [657]  pre- 
served to  it  the  powers  of  the  Supreme  Court,  and  those  powers  included 
many  powers  belonging  to  the  Court  of  Queen's  Bench  in  England.  Clause 
25  of  the  Charter  enacts  that  there  shall  be  no  appeal  in  Criminal  cases  : 
therefore  this  case  cannot  be  dealt  with  on  appeal.  It  is  in  the  discretion 
of  the  Court  to  reserve  points  of  law,  but  there  is  no  power  in  the  Court  to 
decide  them  under  that  clause.  Clause  26  refers  to  decisions  of  points  of 
law,  and  gives  power  to  the  High  Court  to  review  the  case  and  to  finally 
determine  such  points  of  law  and  to  alter  the  sentence,  and  to  pass  such 
judgment  and  sentence  as  shall  seen  right.  There  must  be  a  point  of 
law,  and  that  point  must  have  been  decided  ;  then  this  Court  may  correct 
the  decision  and  deal  with  the  sentence.  If  the  sentence  cannot  be  dealt 
with,  then  there  is  no  jurisdiction  in  the  High  Court  to  hear  the  case  or 
for  the  Advocate-General  to  certify.  Nothing  can  be  done  but  to  alter 
the  sentence  and  pass  such  sentence  as  the  Court  below  could  have  passed 
had  it  decided  correctly  the  point  of  law.  This  Court  may  (but  I  do  not 
admit  it  can)  quash  the  sentence.  There  is  in  this  case  no  point  of  law  in 
any  view  of  the  case.  No  point  of  law  has  been  decided,  and  decided 
erroneously.  The  sentence  is  perfectly  legal : — 

First,  as  to  whether  there  is  any  point  of  law  : — It  is  no  rule  of  law 
that  the  witness's  evidence  is  to  be  considered  as  to  how  far  a  man  is 
mixed  up  with  the  crime  ;  that  is  a  question  of  fact.  The  case  of  R.  v. 
Stubbs  (1)  is  authority  for  this.  The  point  put  forward  as  a  point  of  law 
is  whether  a  man  is  an  accomplice  who  has  not  participated  in  the  crime. 
There  is  no  law  which  compels  the  jury  not  to  convict  without  corrobo- 
ration,  for  the  Evidence  Act  says  there  need  be  no  corroboration.  Secondly, 
there  was  no  decision.  What  a  Judge  may  say  inadvertently  in  his  charge 
and  which  is  afterwards  looked  into  and  said  to  contain  a  point  of  law,  is 
no  decision.  No  notice  is  taken  of  what  the  Judge  may  have  said  till 
after  the  case  is  over.  It  is  not  necessary  for  me  to  say  that  nothing 
that  a  Judge  says  in  a  charge  is  not  a  decision ;  but  under  cl.  26  the 
matter  must  be  a  matter  raised  and  decided  consciously  and  not  inadvert- 
ently. 

I  deny  that  in  my  opening  t  led  the  other  side  to  believe  that  these 
men  were  accomplices ;  and  even  if  I  did,  it  did  not  prevent  [658]  the 
other  side  from  arguing  whatever  they  chose.  I  then  in  summing  up 
put  the  case  to  the  jury  that  these  men  were  not  accomplices  if  their  story 
was  to  be  believed.  Even  if  it  were  not  so,  the  other  side  had  the 
opportunity  to  draw  the  attention  of  the  Judge  to  the  matter.  The  coun- 
sel for  the  prisoner  cannot  have  understood  that  a  point  of  law  was 
decided  wrongly  by  the  Judge,  as  he  made  no  objection. 

The  case  of  R.  v.  Stubbs  (1)  lays  down  that  an  accomplice  must  be 
a  person  implicated  in  the  guilt:  he  must  be  liable  to  be  punished.  There 
is  no  point  of  law,  and  no  point  of  law  has  been  decided.  But  even 
assuming  there  to  have  been  a  point  of  law  decided,  this  Court  has  no 
jurisdiction.  I  presume  the  point  of  law  said  to  have  been  decided  is 
that  Goldsborough  and  MacDermott  were  accomplices.  If  so,  then  the 
next  step  for  the  Court  below  to  have  taken  was  to  consider  its  discre- 
tion to  use  the  presumption  under  s.  114  of  the  Evidence  Act.  As  to 

(1)  1  Dear.  C.  C.  555  (558),  per  Willes,  J. 
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illustration  (c)  to  that  section,  it  is  explained  subsequently  in  the  Act ;  the . 
Negotiable  Instruments'  Act  supplies  that  presumption;  besides  the 
presumption  in  favour  of  official  acts  is  not  so  strong  as  the  presumption  of 
judicial  acts.  PETHERAM,  C.  J. — Did  not  the  Judge  tell  the  jury  that 
he  considered  the  men  not  to  be  accomplices  if  what  the  witnesses  said 
was  true,  and  is  not  that  in  fact  telling  the  jury  that  s.  114  did  not 
apply?]  That  amounts  to  saying  that  this  illustration  (b)  only  applies  to 
accomplices,  and  that  is  quite  correct.  It  is  a  question  of  fact  whether  a 
man  is  an  accomplice  or  not.  There  are  two  further  remarks  as  to 
illustration  (b)  showing  that  every  accomplice  is  not  unworthy  of  credit. 
When  he  admits  that  he  was  a  participator  in  the  crime,  he  may  not  be 
always  unworthy  of  credit:  the  character  of  the  man  must  be  looked 
into,  and  that  is  a  matter  of  fact  Illustration  (b)  intends  to  suggest 
that  the  Judge  would  be  right  in  saying  that  the  accomplises  were  not 
worthy  of  credit  unless  corroborated  from  the  outside.  The  conclusion 
which  the  Judge  comes  to  on  the  facts  arising  under  s.  114  is  a  conclu- 
sion of  fact.  The  next  step  is  not,  as  a  matter  of  course,  to  conclude  that 
the  accomplice  is  unworthy  of  credit.  The  accomplice  contemplated  in 
s.  114  is  one  who  shares  in  the  guilt  of  the  crime.  It  is  not  for  a  Judge, 
[659]  because  he  finds  a  man  is  implicated  in  a  crime,  to  say  that  as  a 
matter  of  law  he  is  unworthy  of  credit.  The  presumptions  are  pre- 
sumptions of  fact  arising  out  of  the  particular  case,  and  they  are  for  the 
jury  and  not  for  the  Judge, — there  is  no  use  in  the  Judge  making  the 
presumption,  except  for  the  provisional  purposes  of  advising  the  jury. 
Whatever  view  of  an  accomplice  is  taken,  whether  he  is  one  or  not,  is  a 
question  of  fact. 

The  next  step  for  the  Court  below  is  to  direct  the  jury  correctly. 
When  this  Court  has  corrected  the  Judge's  error,  if  there  is  one,  there  is 
no  jury  to  receive  the  correction.  What  this  Court  has  to  do  is  to  correct 
the  sentence,  and  that  means  the  sentence  pronounced  upon  the  prisoner. 
The  sentence  on  the  verdict  is  a  legal  sentence,  and  without  altering  the 
verdict  the  sentence  cannot  be  altered.  This  Court  must  find  that  there 
has  been  a  wrong  sentence  pronounced.  The  Court  cannot  enter  a  verdict 
of  acquittal.  If  the  verdict  of  the  jury  is  still  a  verdict  of  the  jury,  and 
if  they  were  in  law  competent  to  pronounce  that  verdict,  this  Court 
has  no  power  to  deal  with  it.  Further,  a  misdirection  of  law  by  a 
Judge  does  not  render  a  jury  incompetent  in  law  to  give  a  verdict.  There 
is  no  case  in  England  laying  down  that  an  omission  to  charge  the  jury  as 
to  a  point  of  law  is  a  misdirection.  The  cases  cited  under  the  appellate 
sections  of  the  Code  by  the  other  side  have  no  application.  Then  as  to 
the  case  of  Reg.  v.  Naovoji  Dadabhai  (1),  Green,  J.,  distinguishes  between 
jugment  and  sentence,  and  speaks  of  them  separately,  not  as  is  done  by  the 
Chief  Justice  in  H urribole's  case  (2),  where  the  words  were  dealt  with 
generally.  This  case  supports  what  i  have  contended  for,  except  that  it  says 
that  the  Court  may  quash  the  conviction,  which  I  do  not  admit — Empress 
v.  Pitamber  Jina  (3),  In  Hurribole's  case  (2),  the  point  I  am  contending  for 
was  raised  but  not  decided.  The  only  decision  come  to  there  was  that  the 
Judge  did  not  wrongly  decide  the  case.  There  is  no  ground  for  thinking  that 
the  case  can  be  retried  or  revised.  It  can  only  be  so  revised  or  retried  on 
discovery  of  an  error  in  a  decision  of  a  point  of  law.  As  to  new  trials  in 
cases  of  murder,  the  Privy  Council  have  held  that  there  can  be  none — 
Attorney-General  v.  Bertam  (4).  The  view  taken  by  the  other  [660]  side 

(1)  9B.  H.  C.391.        (2)  1  C.  207.        (3)  2  B,  61.  (4)  L.  R/l  P.  C.  520. 
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that  there  are  two  classes  of  accomplices  is  based  on  R.  v.  A  dais  (1) 
and  R.  v.  Boyes  (2),  but  there  was  no  proposition  of  law  in  either  of  those 
cases.  The  first  case  does  not  tell  us  what  constitutes  an  accomplice. 
As  to  the  effect  of  the  illustrations  attached  to  the  Acts  of  the  Legislature, 
see  Koylash  Chundey  Ghose  v.  Sonatun  Chung  Barooie  (3)  and  Nanak 
Ram  v.  Mehim  Lai  (4).  The  question  whether  the  evidence  of  an  accom- 
plice is  credible  is  for  the  jury,  and  there  would  be  no  illegality  if  the 
Judge  merely  touched  upon  the  matter  and  did  not  go  thoroughly  into  it 
— R  v.  Atwood  (5).  As  to  directing  the  jury  and  the  effect  of  s.  114 
of  the  Evidence  Act,  see  The  Queen  v.  Jaffir  Alt  (6).  7?.  v.  Stubbs  (7) 
shows  that  the  Judge  has  a  discretion  in  charging  on  evidence  of  accom- 
plices. In  R.  v.  Mullins  (8),  Maude,  J.,  gives  the  difference  between  spies 
and  accomplices,  and  states  that  the  whole  matter  is  for  the  jury.  There 
was  here  no  direction  as  to  whether  these  men  were  accomplices,  but  the 
mere  expression  of  opinion  of  the  Judge  on  the  point  leaving  it  to  the  jury 
to  decide  it.  Further,  I  say,  if  corroboration  needed,  there  was  corro- 
boration  in  that  Adjoodhia  identified  three  of  the  men  and  called  the 
fourth  a  boy,  and  said  that  O'Hara  carried  a  rifle.  Jodhia  Pasisi  also 
corroborates  this,  and  the  widow  refers  to  four  soldiers.  The  fact  of  the 
cartridge  falling  out  of  the  rifle  handed  over  by  O'Hara  to  MacDermott 
corroborates  the  fact  that  MacDermott  is  not  an  accomplice. 

Mr.  Wondroffe  was  heard  in  reply. 

PETHERAM,  C.  J.,  intimated  that  the  Court  would  deliver  a  judg- 
ment upon  the  law  points.  After  this,  if  it  was  necessary,  their  Lord- 
ships would  hear  counsel  on  both  sides  upon  the  facts,  and  then  decide 
the  case  themselves. 

JUDGMENT. 

The  judgment  of  the  Full  Bench  was  delivered  by  : — 

PETHERAM,  C.  J. — Thomas  O'Hara,  a  private  in  the  Leinster  Regi- 
ment, having  in  the  February  Sessions  been  convicted  by  a  special  jury 
of  the  murder  of  Sheikh  Soleem  on  the  7th  November,  was  sentenced  to 
death  by  Mr.  Justice  Norris  and  we  are  now  called  upon  to  determine 
certain  points  of  law  arising  from  the  [661]  summing  up  of  the  learned 
Judge' to  the  jury,  which  have  been  set  out  in  the  certificate  of  the 
Advocate-General  under  s.  26  of  the  Letters  Patent  of  1865. 

That  section  is  as  follows  : — 

"  And  we  do  fur 'her  ordain  that  on  such  point  or  points  of  law  being 
so  reserved  as  aforesaid,  or  on  its  being  certified  by  the  said  Advocate- 
General  that,  in  his  judgment,  there  is  an  error  in  the  decision  of  a  point 
or  points  of  law  decided  by  the  Court  of  Original  Criminal  Jurisdiction, 
or  that  a  point  or  points  of  law  which  has  or  have  been  decided  by  the 
said  Court  should  be  further  considered,  said  High  Court  shall  have 
full  power  and  authority  to  review  the  case,  or  such  part  of  it  as  may  be 
necessary,  and  finally  determine  such  point  or  points  of  law,  and  there- 
upon to  alter  the  sentence  passed  by  the  Court  of  Original  Jurisdiction, 
and  to  pass  such  judgment  and  sentence  as  to  the  said  High  Court  shall 
seem  right." 

The   following  is  the  certificate   given   by  the  Advocate  General : — 
(After  reading  the  case   certified  above  set  out   (17  C.,  pp.  648-652),  his 
•  Lordship  proceeded  as  follows) : — 


(1) 

6  C.  *  P.  388. 
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1  B.  &  S.  312. 
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In  order  to  make  intelligible  the  arguments  addressed  to  us,  and  our 
opinion  on  the  points  raised  in  the  Advocate-General's  certificate,  it  is 
necessary  to  set  out  briefly  the  case  for  the  Crown  as  stated  by  the  pro- 
secution ;  but  for  reasons  which  will  appear,  it  must  be  understood 
that  we  express  no  opinion  as  to  the  truth  or  falsehood  of  any  of  the 
statements  made  in  evidence. 

The  witnesses  who  have  been  called  for  the  prosecution  have  stated 
that  on  the  night  of  the  6th  November  the  prisioner  O'Hara,  accompanied 
by  Bellew  and  MacDermott,  privates  of  the  Leinster  Regiment,  and  Golds- 
borough  alias  Taylor,  private  of  the  Buffs,  or  East  Kent  Regiment,  all 
stationed  at  Dum-Dum,  left  the  barracks  armed  with  two  rifles  and 
several  rounds  of  ball  cartridge,  their  object  being  to  shoot  wild  pigs  ;  that 
they  were  all  more  or  less  in  liquor ;  that  they  attacked  more  than  one  of 
the  inoffensive  villagers  and  obtained  some  toddy  ;  that  they  broke  into  a 
dispensary  with  the  same  object,  and  that  they  afterwards  proceeded  to  the 
house  of  the  deceased.  It  is  furthe*-  stated  that  at  the  time  of  their  arrival 
deceased  was  asleep  :  that  he  was  awakened  by  the  four  men  and  asked  for 
toddy  ;  that  on  his  failing  to  give  any  he  was  dragged  out  of  his  house,  taken 
along  a  short  distance,  and  then  pushed  into  a  tank  and  shot,  and  that  he 
died  in  his  house  that  night  from  the  effects  of  the  wound.  It  is  also  stated 
that,  [662]  the  four  men  then  went  on,  and  eventually  returned  to  bar- 
racks at  Dum-Dum  some  time  towards  early  morning. 

We  have  set  out  the  certificate  of  the  Advocate-General.  It  is 
of  course,  so  far  as  the  statements  in  it  purport  to  narrate  what  took  place 
at  the  trial,  to  be  read  as  those  statements  were  preceded  by  the  recital 
11  whereas  it  has  been  represented  to  me  that."  We  mention  this,  as  some 
of  the  statements  contained  in  the  certificate  do  not,  in  the  opinion  of  the 
learned  Judge,  appear  to  him  quite  accurate.  There  is,  however,  no  difficulty 
as  to  what  occurred  at  the  trial,  the  learned  Judge  who  presided  at  it  being 
a  member  of  the  present  Bench. 

The  statement  in  paragraph  7  of  the  certificate  (down  to  the  words, 
««  I  should  refuse  to  convict ")  as  to  the  manner  in  which  the  learned 
Judge  in  his  charge  dealt  with  the  question  whether  or  no  the  evidence  of 
the  witness  Goldsborough  and  that  of  the  witness  MacDermott  was  to  be 
treated  as  the  evidence  of  an  accomplice,  and  if  so,  how  that  evidence 
should  be  regarded  by  the  jury,  is  substantially  correct. 

The  statement  in  the  same  paragraph,  to  the  effect  that  the  learned 
Judge  advised  the  jury  that,  at  the  place  where  after  the  party  had  left 
the  tank  MacDermott  said  he  got  a  rifle  from  the  prisoner  O'Hara  and 
loaded  it,  an  empty  cartridge  fell  out,  and  that  this  was  corroboration  of 
Goldsborough's  evidence,  if  his  evidence  needed  corroboration,  is  substan- 
tially correct. 

It  is  not  correct  that  the  learned  Judge  told  the  jury,  as  stated  in  the 
7th  paragraph,  that  if  two  shots  were  fired  and  Goldsborough  fired  one  of 
them,  and  O'Hara  fired  too.  O'Hara  was  equally  guilty  of  murder.  The 
learned  Judge  told  the  jury  that  if  both  Goldsborough  and  O'Hara  fired 
at  the  deceased,  with  a  common  intent  to  commit  murder,  and  death  was 
inflicted  by  one  or  other  of  the  shots  fired,  they  might  under  those 
circumstances  find  O'Hara  guilty  of  murder. 

The  statement  said  to  have  been  made  by  Goldsborough  on  the  llth 
December,  and  referred  to  in  the  4th  paragraph  of  the  certificate,  was 
tendered,  was  objected  to,  and  was  not  put  in  evidence  in  the  case.  It 
was,  as  stated  in  the  7th  paragraph,  read  to  the  jury  by  the  learned  Judge 
in  the  course  of  his  charge,  save  that  part  of  it  which  constitutes  the 
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heading  of  it,  namely,  [663]  "  statement  of  an  accused  person,"  and  the 
description  of  it  as  being  made  under  s.  364  of  the  Criminal  Procedure 
Code.  A  statement  made  by  MacDermott  before  the  committing  Magis- 
trate, not  put  in  evidence,  was  also,  in  effect,  laid  before  the  jury  by  the 
learned  Judge  in  his  charge. 

A  circumstance  which  constituted  a  part  of  the  trial,  and  which,  though 
not  referred  to  in  the  certificate,  must,  in  our  judgment,  be  regarded,  was 
stated  to  us  by  the  prisoner's  counsel,  in  the  opening  of  his  argument 
before  us,  and  was  confirmed  by  the  learned  Judge.  It  is,  that  each  of 
the  witnesses  Goldsborough  and  MacDermottt  was  warned  by  the  learned 
Judge  when  under  examination  that  the  conditional  pardon  granted  to 
him  was  subject  to  revocation  by  the  learned  Judge  should  the  evidence 
given  be  such  as  to  make  it  his  duty  to  revoke  such  conditional  pardon. 

On  behalf  of  the  prisoner  it  was  contended  in  the  argument  before  us, 
that  upon  the  several  points  set  out  in  the  certificate  the  learned  Judge 
had  erroneously  decided  points  of  law  within  the  meaning  of  cl.  26  of 
the  Letters  Patent,  in  the  manner  therein  set  forth,  and  which  we  need  not 
recapitulate. 

For  the  prosecution  it  was  contended  that  no  point  of  law  arose  in 
the  case  in  respect  of  the  matters  referred  to  in  the  certificate,  and  that  no 
point  of  law  had  been  decided.  It  was  contended  that  the  rule  requiring 
a  Judge  to  advise  a  jury  not  to  convict  upon  the  evidence  of  an  accom- 
plice unless  he  be  corroborated  upon  material  points  is  a  rule  of  practice 
and  not  a  rule  of  law,  as  decided  in  (amongst  other  cases)  R.  v.  Stubbs  (1); 
that  it  was  for  the  jury  to  determine  whether  a  particular  witness  was  or 
was  not  an  accomplice,  and  to  draw  such  presumption,  if  any,  against  his 
evidence  as  it  might  be  exposed  to  ;  that  the  Judge  has  no  right  to  lay 
down,  as  a  matter  of  law,  that  a  witness  is  unworthy  of  credit ;  that  if  the 
jury  think  right,  they  are  entitled  to  find  upon  the  uncorroborated  evidence 
of  an  accomplice  ;  that  in  the  rule  of  practice  relied  on,  accomplice  means 
a  pavticeps  criminis ;  and  that  in  the  present  case  neither  Goldsborough 
nor  MacDermolt  was  an  accomplice,  but  that  even  if  one  or  both  were 
accomplices,  there  was  ample  corroboration  of  their  evidence.  We  do  not 
attempt  to  state  exhaustively  all  the  arguments  offered  by  the  [664] 
learned  counsel  for  the  prosecution,  but  these  were  the  main  arguments 
relied  upon  by  him  in  this  part  of  the  case. 

Before  dealing  with  the  points  of  law  which  arise  before  us,  we  must 
refer  shortly  to  part  of  the  evidence  in  the  case.  We  shall  do  so,  for 
obvious  reasons,  no  more  than  may  seem  to  us  absolutely  necessary  for 
the  decision  of  such  points  of  law  as  we  must  decide  in  this  proceeding. 

The  case  for  the  prosecution  is  that  the  four  soliders — we  mention 
them  in  the  order  in  which  they  are  said  to  have  gone  towards  the  tank — 
MacDermott,  Bellew,  O'Hara,  and  Goldsborough — went  from  the  house 
of  the  deceased  to  the  tank,  taking  the  deceased  with  them  ;  that  O'Hara 
held  him  as  they  went  along ;  and  he  and  deceased  so  went,  preceded  by 
MacDermott  and  Bellew,  and  followed  by  Goldsborough,  up  to  the  tank  ; 
that  there  the  deceased  complained,  was  shoved  into  the  tank  by  O'Hara, 
that  he  complained  when  in  the  tank,  and  that  then  O'Hara  knelt  down, 
loading  as  he  did  so,  and  fired  the  fatal  shot. 

The  case  against  the  prisoner  therefore  involves  two  principal  facts — 
1st,  that  he  was  at  the  tank  with  the  deceased;  2nd,  that  he  fired  the  shot 
which  killed  the  deceased.  As  to  the  first,  MacDermott  and  Goldsborough 
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depose  to  it  ;  the  second  is  deposed  to  by  Goldsborough  alone.  There  is  no 
evidence  but  theirs  that  O'Hara  was  ever  at  the  tank  at  all. 

If  both  of  these  witnesses  are  accomplices,  the  rule  which  is  commonly 
said  to  require  corroboration  of  accomplices'  testimony,  would  apply  with 
reference,  not  merely  to  O'Hara's  having  actually  committed  the  murder, 
but  with  reference  to  his  having  been  at  the  place  where  it  was  committed 
If  MacDermott  be  not  an  accomplice,  there  is  evidence  in  the  case,  not 
needing  corroboration,  which  brings  O'Hara  to  the  place  of  the  murder. 
Of  course,  if  Goldsborough  be  not  an  accomplice,  no  question  under  the 
rule  as  to  accomplice's  evidence  arises. 

We  shall  proceed  to  deal  with  the  point  as  to  Goldsborough.  Now, 
upon  the  case  for  the  prosecution,  chiefly  contained  in  his  own  evidence, 
these  facts  appear.  He  was  one  of  a  party  of  four  persons  who  went  out 
armed  at  night  ;  broke  into  a  house,  from  which  they  took  some  property  ; 
used,  at  other  houses,  violence,  or  used  menaces  of  violence  by  act  or 
word,  to  persona  found  there,  [665]  and  who,  all  four  of  them,  carried  off 
the  deceased  at  dead  of  night  from  his  house  and  took  him  to  the  tank. 
While  there  he  was  shoved  into  the  tank  by  O'Hara,  Goldsborough  being 
close  by,  and  though  not  aiding  and  only  so  far  as  his  presence  might 
tend  to  intimidate  the  deceased  from  making  resistance,  not  interfering 
to  prevent  the  deceased  from  being  so  treated,  Goldsborough  being  one  of 
the  persons  who  had  brought  the  deceased  to  the  spot.  O'Hara  then, 
according  to  Goldsborough's  evidence,  loads  and  aims  at  deceased  within 
three  yards  of  Goldsborough,  and  fires  the  fatal  shot  which  Goldsborough 
sees  take  effect.  After  it  is  fired,  MacDermott  returns,  finds  the  deceased 
in  the  water,  and  Goldsborough  standing  there,  the  other  two  men  being 
sitting  or  lying.  He  finds  them  laughing.  They  then  all  four  go  away, 
and  pursue  their  marauding  expedition  elsewhere. 

We  think  that  these  facts  are  such  as  would  form  sufficient  grounds 
for  putting  Goldsborough  on  his  trial  upon  a  charge  of  abetting  the 
murder  ;  and  this  notwithstanding  the  remonstrance  which,  according  to 
his  evidence,  he  offered  to  O'Hara  just  before  the  shot  was  fired. 

From  this  point  of  view,  and  having  regard  to  the  fact  that  he  had 
received  a  pardon  under  s.  337,  and  gave  his  evidence  under  that 
section,  Goldsborough  was,  we  think,  an  accomplice  within  the  meaning 
of  the  rule  under  the  law  existing  in  India.  Goldsborough  being  an  ac- 
complice, it  was  the  duty  of  the  learned  Judge  to  follow  the  ordinary  rule 
and  advise  the  jury  not  to  act  on  his  evidence  without  corroboration  in  a 
material  part  of  it,  applying  in  the  prisoner's  favour  s.  114  of  the 
Evidence  Act  and  illustration  (b)  of  that  section, — "  that  an  accomplice  is 
unworthy  of  credit  unless  he  is  corroborated  in  material  particulars." 

It  is  true  that  if,  notwithstanding  such  advise,  the  jury  had  found 
the  prisoner  guilty  on  the  accomplice's  evidence,  the  conviction  would  not 
have  been  illegal  merely  because  they  had  so  done — (s.  133,  Evidence 
Act). 

It  may  be  that  an  omission  by  the  Judge  to  advise  the  jury  according 
to  the  rule,  however  dangerous  such  a  failure  of  duty  on  his  part  might 
be,  would  not  nevertheless  be  ground  for  interfering  with  a  conviction,  but 
it  did  not  become  necessary  to  decide  it  in  a  proceeding  under  cl.  26 
of  the  Letters  Patent.  This  question  [666]  was  refened  to  in  the 
case  of  Pestonji  Dinsha  (1).  Having  regard  to  the  course  of  decisions  in 
this  Court  (although  no  doubt  those  decisions  were,  as  pointed  out  in  the 
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Bombay  case  referred  to,  come  to  in  appeals  from  the  mofussil),  we  are  not 
prepared  to  say  that  this  Court  might  not  feel  bound,  even  on  the  ground 
of  such  an  omission  alone,  to  review  the  case  under  cl.  26  of  the  Letters 
Patent.  The  difficult  question,  however,  need  not  be  decided  in  the 
present  case. 

We  have  in  this  case  to  consider  the  nature  of  the  learned  Judge's 
charge  from  another  point  of  view,  namely,  the  effect  of  the  strong 
expression  of  opinion  which  fell  from  him  that  Goldsborough  was  not  an 
accomplice.  In  the  part  of  his  charge  to  which  we  refer,  summarized  in 
paragraph  7  of  the  certificate,  he  spoke  of  Goldsborough  and  MacDermott 
together.  We  have  for  the  present  to  deal  with  those  observations  with 
reference  to  Goldsborough's  position  only,  and  must  separate  the  reference 
to  the  one  from  that  to  the  other  for  the  purpose  of  expressing  our 
meaning. 

In  this  observation  the  jury  were  advised  not  to  convict  on  the 
evidence  of  Goldsborough,  if  satisfied  that  he  was  an  accomplice  and 
uncorroborated.  But  in  truth,  the  effect  of  that  advice  was,  having  regard 
to  what  accompanied  or  preceded  it,  practically  nothing,  because  it  was 
coupled  with  a  strong  expression  of  opinion,  couched  in  terms  of  the  most 
persuasive  force,  that  he  was  not  one  :  indeed,  the  result,  though  not  the 
actual  purport  of  the  learned  Judge's  words  on  this  matter  was,  that  the 
notion  of  his  being  an  accomplice  was  utterly  idle  and  preposterous.  He 
said  that  Goldsborough  was  no  more  an  accomplice  than  he,  the  Judge, 
or  they,  the  jury,  were. 

The  substantial  effect  of  this  was,  that  (although  if  an  accomplice, 
Goldsborough's  evidence  should  not  be  acted  on  without  corroboration), 
inasmuch  as  Goldsborough  was  not  an  accomplice,  his  evidence  ought  to 
be  given  as  much  weight  to  as  that  of  a  perfectly  independent  and 
unprejudiced  witness.  It  was  not  an  omission  only,  but  an  affirmation. 
It  constituted,  in  our  opinion,  a  misdirection,  in  fact,  though  not  in  form. 

We  shall  refer  presently  to  the  effect  of  this  misdirection,  as  we 
consider  it  to  have  been.  We  must  here  refer  to  the  use  of  [667]  state- 
ments of  Goldsborough  and  of  MacDermott  in  this  part  of  the  charge.  These 
statements  could  not,  we  think,  be  laid  before  the  jury  ;  they  had  already, 
or  one  of  them  had,  been  tendered,  objected  to,  and  not  put  in.  We  think 
that  to  lay  before  the  jury  these  statements,  not  admitted  nor  admissible 
in  evidence,  was  in  itself  a  decision  erroneous  in  point  of  law,  and  calculated 
to  prejudice  the  prisoner  on  his  trial. 

As  to  the  misdirection  with  respect  to  Goldsborough,  we  think  it  was 
of  a  nature  to  prejudice  most  seriously  the  prisoner  at  the  bar.  The 
prisoner  was  entitled,  on  his  trial,  to  the  benefit  of  the  presumption  set 
out  in  the  114th  section  of  the  Evidence  Act,  and  the  effect  of  this  mis- 
direction was  to  exclude  him  from  the  benefit  of  that  section. 

Had  the  jury  not  been  told  that,  in  the  opinion  of  the  Judge,  Golds- 
borough  was  not  an  accomplice,  it  may  well  be  that,  having  heard  his 
evidence  as  that  of  a  person  who  had  been  in  that  character  given  a  condi- 
tional pardon  under  s.  377,  and  who  had  been  twice  warned  in  their  hear- 
ing that  the  pardon  was  subject  to  revocation,  they  might,  as  asked  to  do 
by  the  counsel  for  the  prisoner,  have  so  treated  him  in  their  own  considera- 
tion of  the  case,  and  required  corroborative  evidence,  satisfying  -to  them- 
selves, of  some  of  the  material  particulars  of  his  evidence.  It  may  be  that 
they  would  have  found  such  corroboration  in  the  evidence  of  MacDermott  : 
but  MacDermott  (whether  an  accomplice  within  the  meaning  of  s.  114, 
or  not,  a  question,  we  need  not  here  determine)  came  before  the  jury  with 
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the  stigma  of  having  received  a  pardon  under  s.  337  of  the  Procedure 
Code,  and  he  also  had  been  twice  warned  in  their  presence  by  the  learned 
Judge.  It  may  perfectly  well  be  also  that  they  would  have  disbelieved  that 
witness's  testimony,  or  treated  its  truth  as  so  uncertain  as  not  to  consti- 
tute satisfactory  corroboration.  It  may  even  be  that  had  the  jury  not 
heard  from  the  Judge  the  opinion  expressed  by  him,  they  would  not  have 
acted  upon  Goldsborough's  evidence,  whether  corroborated  or  not. 

In  the  view  we  take  of  the  case,  it  is  unnecessary  to  deal  with  the 
argument  for  the  prosecution  as  to  the  powers  of  the  Court  acting  under 
s.  26  of  the  Charter.  We  take  it  to  be  clear  that  in  a  case  of 
misdirection  such  as  this,  and  of  improper  recep-[668]tion  of  evidence 
such  as  took  place  in  the  present  case,  this  Court  may  and  ought  to  exer- 
cise its  powers  of  review. 

NORRIS,  J. — I  do  not  think  that  I  ought  to  rest  satisfied  with 
silently  acquiescing  in  the  judgment  which  has  just  been  delivered.  A 
careful  consideration  of  the  arguments  addressed  to  us  has  satisfied  me  that 
I  ought  to  have  told  the  jury  that  Goldsborough  was  an  accomplice,  and 
there  is  no  doubt  in  my  mind  that  that  misdirection  must  have  very  seri- 
ously prejudiced  the  prisoner.  I  also  agree  that  I  ought  not  to  have 
referred  in  the  way  I  did  to  the  statements  made  by  MacDermott  and 
Goldsborough  before  the  Cantonment  Magistrate,  but  I  do  not  agree  that 
the  reference  to  those  statements  in  any  degree  prejudiced  the  case  of  the 
prisoner  on  his  trial. 

After  delivering  the  foregoing  judgment,  the  Court  (the  Judges  form- 
ing the  Full  Bench)  sat  to  deal  with  the  case  on  the  evidence  as  it  appeared 
from  the  notes  of  Mr.  Justice  Norris. 

Mr.  Woodvoffe,  (with  him  Mr.  Pngh},  for  the  prisoner,  said  he 
proposed  to  address  the  Court  upon  the  evidence  in  the  same  way  as 
if  that  evidence  was  before  a  jury.  He  submitted  upon  the  facts  that 
MacDermott  was  an  accomplice,  and  that  his  evidence  should  be  received 
in  that  light  and  that  Goldsborough's  evidence,  apart  from  his  position 
as  an  accomplice,  was  full  of  inherent  improbabilities  and  unworthy  of 
credit.  MacDermott  being  an  accomplice  within  the  ruling  of  Sir  Charles 
Sargent,  C.  J.,  in  Reg  v.  Fattechand  Vastachxnd  (1),  there  was  no 
corroboration  as  to  the  material  points  in  the  case,  There  was  further  no 
evidence  of  intention. 

The  Standing  Counsel  (Mr.  Phillips,  with  him  Mr.  Handley),  for  the 
Crown. — The  case  is,  it  is  presumed,  being  discussed  under  similar  circum- 
stances  to  that  of  the  Queen  v.  Hurribole  Chunder  Ghose  (2).  It  is  not 
in  the  power  of  this  Court  to  sit  as  a  Judge  and  jury,  and  to  enquire  whe- 
ther the  verdict  pronounced  was  or  was  not  illegal  unless  on  a  point  of  law. 
The  merits  of  the  case  cannot  be  gone  into  ;  there  is  no  complete  record  before 
the  Court.  Pontifex,  J.,  in  Queen  v.  Hurribole  Chunder  Ghose  shows  how 
the  cases  should  be  dealt  with  apart  from  the  Evidence  Act,  i.e.,  on  the 
Letters  Patent.  Under  the  Criminal  Procedure  Code  the  Court  has  a  power 
to  do  a  [669]  variety  of  things  of  which  there  is  no  trace  in  cl.  26  of  the 
Letters  Patent,  which  gives  totally  different  powers  dealing  only  with 
points  of  law.  The  review  referred  to  there  is  to  be  for  the  purpose  of 
determining  points  of  law  and  thereupon  to  alter  the  sentence.  In  Reg. 
v.  Naovoji  Dadabhai  (3),  Green,  J.,  says  the  clause  is  not  one  giving  a 
power  to  appeal.  It  cannot  be  that  an  appeal  is  meant,  as  there  are  'no 
materials  before  the  Court  to  deal  with. 
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The  case  of  Queen  v.  Hurtibole  Chunder  Ghose  is  further  reported 
in  25  W.  R.  Cr.  36,  on  the  question  whether  the  evidence,  if  believed, 
supported  the  verdict.  On  this  trial  the  Court-has  not  the  advantage  of 
seeing  the  demeanour  of  the  witnesses.  I  shall  show,  however,  that  there 
is  sufficient  evidence,  if  believed,  beyond  the  evidence  of  the  two  persons 
said  to  be  accomplices,  to  support  the  conviction.  (The  learned  Counsel 
then  referred  to  the  facts  of  the  case).  There  is  nothing  peculiar  in  the 
circumstances  under  which  Goldsborough  gave  his  statement  ;  drunkenness 
is  no  excuse  as  a  defence  ;  they  were  all  four  in  the  same  state, '  though 
perhaps  MacDermott  was  the  worst.  The  case  of  Reg  v.  Fattechand 
Vastachind  (1)  only  shows  that  the  person  treated  by  the  Magistrate 
as  an  accomplice  was  not  one.  The  amount  of  corroboration  required  to 
the  evidence  of  an  accomplice  must  depend  on  circumstances — Queen  v. 
Kalla  Chand  Dass  (2).  There  is  here  ample  corroboration  in  the  evidence 
of  MacDermott.  He  shows  that  O'Hara  had  a  gun  during  the  time  of 
the  occurrence,  and  that  gun  had  been  used.  It  is  not  necessary  that  an 
informer  should  be  corroborated  in  every  particular,  because,  if  such  evi- 
dence could  be  found,  it  would  be  unnecessary  to  call  the  approvers — Reg. 
v.  Gallagher  (3). 

Mr.  Woodroffe  in  reply  submitted  that  there  was  both  misdirection 
and  improper  admission  of  evidence,  and  that  the  prisoner  had  been 
seriously  prejudiced  thereby. 

The  Court  on  the  evidence  quashed  the  conviction  and  set  aside  the 
judgment  and  sentence. 

Conviction  quashed. 

Attorney  for  the  Crown  :  The  Government  Solicitor  (Mr.  R.  L.  Upton}. 
Attorneys  for  the  prisoner  :  Messrs.  Remfry  &>  Rose. 

A.  A.  c. 
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Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Banerjee. 


HAMIDUNNESSA  BIBI  (Defendant)  v.  ZOHIRUDDIN  SHEIK 
(Plaintiff]*     [24th   March,  1890.] 


Mahomedan  law — Restitution  of  conjugal  rights— Prompt  dower- 
residence. 


•Stipulation  as  to 


In  a  suit  by  a  Mahomedan  husband  for  restitution  of  conjugal  rights,  the 
defendant,  his  wife,  pleaded,  first,  that  he  had  entered  into  a  stipulation  at  the 
time  of  the  marriage  to  reside  with  her  in  the  house  of  her  father,  and  that  be 
had  not  done  so  ;  and  secondly,  that  he  had  not  paid  the  exigible  portion  of  the 
dower  due  to  her,  the  marriage  having  been  consummated  : — Held,  as  to  the 
first  point,  upon  the  facts  (after  referring  to  the  authorities,  but  without  deciding 
whether  a  stipulation  of  this  kind  can  be  valid  in  any  case),  that  the  stipulation 
relied  upon  was  not  a  sufficient  answer  to  the  plaintiff's  claim. 

*  Appeal  from  Appellate  Decree  No.  228  of  1889  against  the  decree  of  C.  B  Garrett, 
Esq.,  Judge  of  the  24-P3rgunnahs,  dated  the  23rd  of  January  1889,  modifying  the 
decree  of  Baboo  Krishna  Chunder  Chatterjee.  Subordinate  Judge  of  the  24-Pergunnahs, 
dated  the  20th  of  June  1888. 

(1)  5  B.H.C.  85.  (2)  11  W.R.  Cr.  21.  (3)   15  Cox.  C.C.  292  (319). 
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Held   upon   the  authorities    that  the   non-payment  of  prompt  dower  is  not  a          1890 
sufficient  plea  in  bar  of  such  a  suit,  MARCH  24. 


Abdul  Kadir  v.  Salima  (1),  approved. 

[Diss.,  7  Bom.L.R.  602  (607)  ;  F.,  30  B.  122  =  7  Bom.L.R.  684  ;  R.,  28  C.    751  =  5  C.W. 
N.  673  (679)  ;  1  L.B.R.  351  (352)  ;  L.B.R.  (1^93—1900)  655  (656).] 

THIS  was  a  suit  for  possession  of  a  wife  by  one  Zohiruddin  Sheik 
against  his  wife  Hamidunnessa  Begum,  and  the  defendants  Nos.  2  and  3, 
her  father  and  mother,  praying  for  restitution  of  conjugal  rights.  The 
plaintiff  alleged  that  he  was  married  to  the  defendant  No.  1  on  the  18th 
Baisakh  1290  according  to  law,  and  the  defendant  No.  1  had  lived  with 
him  in  his  house  as  his  wife  for  some  time  after  the  marrjage,  occasionally 
visiting  her  parents  ;  that  in  the  month  of  Cheit  1291  the  defendants  2 
and  3  took  away  their  daughter  and  refused  to  send  her  back,  and  the 
defendant  No.  1  also  refused  to  come  to  the  plaintiff's  house  or  to  live  with 
him  as  his  wife.  The  plaintiff  then  brought  a  suit  in  the  same  form  as  the 
present  suit,  and  at  the  same  time  brought  a  suit  to  have  the  kabinnamah 
or  marriage  contract  pronounced  invalid.  The  defendant  No.  1  also 
brought  a  suit  for  maintenance  against  the  plaintiff.  Attempts  were  then 
made  to  settle  the  matter  amicably  and  on  solehnamahs  being  executed 
[671]  the  three  suits  were  withdrawn,  and  the  defendant  No.  1  came  and 
resided  with  the  plaintiff  (as  he  alleged).  Disputes,  however,  again 
arising,  the  cases  were  re-instituted  on  the  ground  that  the  defendant 
No.  1  had  not  given  her  consent  to  the  withdrawal  of  the  suits.  Defendant 
No.  1  pleaded  limitation  and  denied  that  she  ever  lived  in  the  plaintiff's 
house,  and  further  pleaded  that  by  a  kabinnamah  executed  at  the  time  of 
the  marriage  the  plaintiff  had  agreed  that  he  would  reside  during  his  wife's 
lifetime  at  the  house  of  her  father,  the  defendant  No.  2  ;  that  he  did  in 
fact  so  reside  there  till  Bhadro  1292  ;  that  the  plaintiff  had  been  guilty  of 
cruelty  and  had  taken  another  nekah  wife  in  contravention  of  the  terms 
of  the  kabinnamah  ;  that  at  the  time  of  the  marriage  the  sum  of  Rs.  650 
was  fixed  as  dower,  of  which  Rs.  80  was  for  ornaments  and  Rs.  570  in 
cash ;  that  the  defendant  had  only  received  a  pair  of  "  pit's ''  worth 
Rs.  24,  and  the  sum  of  Rs.  626  was  therefore  due  by  the  plaintiff, 
which  the  defendant  claimed  as  prompt  or  exigible  dower. 

The  Court  of  first  instance  found  that  the  marriage  had  been 
consummated,  and  that  the  plaintiff  should  be  allowed  restitution  of 
conjugal  rights  on  payment  of  the  prompt  dower  claimed,  and  the  suit 
was  decreed  on  those  terms.  The  lower  appellate  Court  held  on  the 
authority  of  Abdul  Kadir  v.  Salima  (1)  that  restitution  should  be  decreed 
unconditionally,  and  in  other  respects  upheld  the  decree  of  the  lower  Court, 

Moulvie  Sefzj-ul-Islam,  for  the  appellant. 

Moulvie  Mahomed  Yasuf,  for  the  respondent. 

The  arguments  and  the  authorities  cited  sufficiently  appear  from 
the  judgment. 

JUDGMENT. 

The  judgment  of  the  Court  (PETHERAM,  C.  J.,  and  BANERJEE,  J.) 
was  delivered  by 

BANERJEE,  J. — This  was  a  suit  by  a  Mahomedan  husband  for  restitu- 
tion of  conjugal  rights.  The  defendant  No.  1  amongst  other  things,  which 
it  is  not  necessary  now  to  consider,  urged  that  the  plaintiff  was  not  entitled 
to  succeed,  fastt  because  be  had  entered  into  a  stipulation  to  live  with  the 

(1)  8  A,  149, 
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defendant,  his  wife,  in  the  house  of  her  father  ;  and,  secondly,  because  he 
had  not  paid  the  exigible  portion  of  the  dower  due  to  the  defendant. 

[672]  The  First  Court  overruled  these  objections,  and  gave  the 
plaintiff  a  decree  which  was  made  conditional,  however,  as  regarded 
execution,  upon  payment  of  the  prompt  part  of  the  dower.  On  appeal, 
the  learned  District  Judge  has  modified  that  decree  by  striking  out  the 
condition  and  making  it  a  decree  absolute.  In  second  appeal  it  is  con- 
tended on  behalf  of  the  defendant,  the  wife,  first,  that  the  Courts  below 
are  wrong  in  giving  the  plaintiff  a  decree  for  restitution  of  conjugal  rights 
when  they  ought  to  have  held  that  he  was  not  entitled  to  such  a  decree 
by  reason  of  the  stipulation  entered  into  at  the  time  of  the  marriage  ;  and, 
secondly,  that  the  Courts  below  are  further  wrong  in  giving  him  a  decree 
when  he  has  not  paid  the  prompt  part  of  the  dower  due  to  the  defen- 
dant. 

Now  this  is  how  the  facts  stand.  The  stipulation  relied  upon  is 
contained  in  a  kabinnamah,  the  execution  of  which  is  not  denied.  The 
stipulation  is  to  the  effect  that  the  plaintiff  shall  live  with  his  wife  in  the 
house  of  her  father.  But  the  kabinnamah  contains  another  stipulation, 
which  is  to  the  effect  that  the  plaintiff  shall  allow  his  wife  to  see  her  parents  ; 
and  this,  in  our  opinion,  goes  to  show,  that  the  stipulation  as  to  residence 
was  not  intended  to  be  absolutely  obligatory.  It  further  appears  that  the 
plaintiff,  in  his  plaint,  alleged  that,  after  his  marriage,  his  wife,  the  defend- 
ant No.  1,  lived  with  him,  sometimes  in  her  father's  house  and  some- 
times in  his  own  house,  and  this  allegation  was  not  denied  in  the  written 
statement,  though  the  defendant  alleged  that  the  periods  of  her  stay  in 
the  house  of  her  husband  were  short.  And  the  learned  District  Judge  has 
found,  upon  the  presumptions  arising  in  the  case,  and  the  correctness  of 
that  finding  is  not  in  any  way  questioned  before  us,  that  the  marriage  has 
been  consummated.  These  being  the  facts  of  the  case,  let  us  see  how  far 
the  objections  taken  before  us  are  valid. 

It  is  an  ordinary  incident  of  marriage,  under  the  Mahomedan  law, 
that  the  husband  acquires  dominion  over  the  person  of  his  wife.  See 
Macnaghten's  Principles  of  Mahomedan  Law,  Ch.  VII,  para.  7  ;  Baillie's 
Digest  of  Mahomedan  Law,  2nd  Edition,  p.  13  ;  see  also  Buzloov  Ruheem  v. 
Shumsoonnissa  (1),  The  authority  to  which  the  learned  Vakil  for  the 
appellant  has  referred,  to  show  that  this  general  right  can  be  restrained  by 
a  contract  to  the  [673]  contrary,  is  a  passage  from  Mr.  Ameer  Ali's  work 
On  the  Personal  Law  of  the  Manomedans,  p.  2^7,  which  is  to  this  effect : 
"  If  it  be  agreed  that  husband  shall  allow  his  wife  to  live  always  with 
her  parents,  he  cannot  afterwards  force  her  to  leave  her  father's  house 
for  his  own."  But  the  learned  author  goes  on  to  add  :  "  If  the  wife, 
however,  once  consent,  to  leave  the  place  of  residence  agreed  upon  at  the 
time  of  marriage  she  would  be  presumed  to  have  waived  the  right 
acquired  under  express  stipulation,  and  to  have  adopted  the  domicile 
chosen  by  the  husband."  The  authority  cited  is  really,  therefore,  upon 
the  facts  of  this  case,  an  authority  in  favour  of  the  respondent. 

There  are  other  authorities  still  more  in  favour  of  the  respondent's 
contention,  In  the  Hedaya,  Book  II,  Ch,  3,  Grady's  Edition,  p.  49, 
it  is  said : — "  If  a  male  marry  a  woman  on  a  dower  of  one  thousand 
dirms,  on  a  condition  that  he  is  not  to  carry  her  out  of  her  native  city, 
or  that  he  is  not  to  marry,  during  his  matrimonial  connexion  with  her,  any 
other  woman,— in  this  case,  if  he  observe  the  condition,  the  woman  ifl 

(1)  11  M.I.A.  551, 
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entitled  to  the  above  specified  dower  only,  as  that  consists  of  a  sum  suffici- 
ent to  constitute  a  legal  dower,  and  she  has  agreed  to  accept  it ;  but  if  he 
should  infringe  the  condition,  by  either  carrying  her  out  of  her  native 
city,  or  marrying  another  wife,  she  is  in  this  case  entitled  to  her  proper 
dower,  because  he  had  acceded  to  a  condition  on  behalf  of  the  woman 
which  was  advantageous  to  her,  and  that  not  being  fulfilled,  the  woman 
is  not  supposed  to  be  satisfied  with  the  thousand  dirms,  and  must  there- 
fore be  paid  her  complete  proper  dower."  This  goes  to  show  that  a 
stipulation  like  the  one  relied  upon  in  this  case  is  not  generally  considered 
to  be  absolutely  binding,  though  any  infringement  of  it  may  entitle  the 
wife  to  a  larger  amount  as  her  dower  than  that  agreed  upon. 

Then  there  is  a  case  in  Macnaghten's  Precedents  of  Mahomedan 
Law,  Ch.  VI,  Case  VIII,  in  which  it  was  held  that  a  condition  like 
the  present  is  illegal  and  invalid.  But  without  determining  the  question 
whether  a  stipulation  as  to  residence  such  as  this  can  be  valid  in  any 
case — a  question  which  it  is  not  necessary  for  us  now  to  decide — we  think 
it  sufficient  to  say  that,  having  regard  to  the  terms  of  the  kabinnamah  and 
also  to  the  subsequent  conduct  of  the  parties,  the  stipulation  relied  upon 
is  not  in  our  opinion  a  sufficient  answer  to  the  plaintiff's  claim  for  restitu- 
tion of  conjugal  rights. 

[674]  Then,  as  regards  the  second  point,  there  is  a  difference  of 
opinion  between  Abu  Hanifa  and  his  two  disciples,  Abu  Yusuf  and 
Mohammed,  upon  the  question  whether  a  woman  can  refuse  herself  to  her 
husband  after  consummation  upon  the  ground  of  non-payment  of  the 
prompt  dower,  the  former  answering  the  question  in  the  affirmative  and 
the  two  latter  in  the  negative.  (See  Hedaya,  Book  II,  Ch.  3,  Grady's 
Edition,  p.  54.)  But  upon  this  point  the  practice  of  later  juriscon- 
sults has  been  to  follow  the  two  disciples,  though  they  agree  with  Abu 
Hanifa  upon  the  question  of  the  wife's  right  to  refuse  to  accompany  the 
husband  on  a  journey. — Baillie's  Digest,  2nd  Edition,  p.  125.  And 
this  view  has  been  approved  by  a  Full  Bench  of  the  Allahabad  High  Court 
in  the  case  of  Abdul  Kadir  v.  Salima  (I). 

That  being  the  state  of  the  authorities  bearing  upon  the  question, 
we  think  the  learned  District  Judge  was  right  in  holding  that  the  non- 
payment of  prompt  dower  was  not  a  sufficient  plea  in  this  case,  the 
marriage  having  been  consummated,  The  result  is  that  this  second 
appeal  must  be  dismissed  with  costs. 

A,  A.  c,  Appeal  dismissed. 
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Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Banerjee. 


ROMA  NATH  alias  RAMANUND  DHUR  POODAR  (Defendant  No.  1) 

v.  RAJONIMONI  DASI  FOR  SELF  AND  AS  MOTHER  AND  NEXT 

FRIEND  OF  JAGOBUNDO  DHUR  AND  OTHERS,  MINORS 

(Plaintiffs}.-      [1st  April,    1890.] 

Hindu  widow — Maintenance — Incontinence — Forfeiture   of  rights — Starving  main- 
tenance. 

It  is  a  settled  principie  of  a  Hindu  law  that  a  Hindu  widow's  right  to  claim 
maintenance  is  forfeited  upon  her  unchastity.  This  rule  is  not  to  be  restricted 
to  women  espoused,  who  are  not  of  the  rank  of  patni  or  wife. 

Where  a  widow  became  unchaste  after  her  husband's  death,  and  was  leading 
an  unchaste  life  at  and  about  the  date  of  suit,  held  that  she  was  not  entitled  to 
maintenance  of  any  sort.  Qucere,  whether  if  she  were  to  begin  to  lead  a  moral 
life  she  would  not  be  entitled  to  a  starving  maintenance. 

Honamma  v.  Timannabhat  (1)  and  Valu  v.  Ganga  (2)  referred  to. 

[F.,  15  A.  382  (383)  =  A.W.N.  (1893)  149;  9  Ind.  Cas.  926  (927)  =  19  P.W.R.  1911- 
Appr.,  6  C.P.L.R.  79  ;  R.,  34  B.  278  (285)  =  12  Bom.  L.R.  196=5  Ind.  Cas.  960 
(963)  ;  19  M.  6  (8)  ;  A.W.N.  (1908)  149.] 

[675]  THIS  suit  was  brought  by  one  Rajonimoni  Dasi,  the  widow, 
and  the  minor  son  and  minor  daughters  of  one  Ram  Narain  Dhur, 
through  their  mother  and  next  friend  the  said  Rajonimoni  Dasi,  against 
the  present  appellant,  the  executor  to  the  estate  of  Ram  Narain  Dhur, 
and  certain  other  persons  who  were  legatees  under  his  Will.  The  plaint- 
iffs prayed  (inter  alia)  for  a  declaration  that  they  were  entitled  to  the  pro- 
perties left  by  the  deceased  Ram  Narain  Dhur,  and  that  his  Will  might 
be  construed  as  to  such  portions  (if  any)  as  might  be  found  valid,  and  for 
maintenance  and  other  relief. 

The  claim  for  maintenance  was  resisted  upon  the  ground  that 
Rajonimoni  was  an  unchaste  widow,  and  that  her  son  and  daughters  were 
not  the  children  of  Ram  Narain  Dhur  ;  and  certain  questions  as  to  the 
validity  and  construction  of  the  Will  were  raised  by  the  plaintiffs  and 
decided  by  the  Courts  below,  but  the  decision  arrived  at  was  in  no  way 
impugned  by  either  side  in  the  present  appeal. 

Upon  the  question  of  maintenance  the  First  Court  held  that  the  evid- 
ence  was  not  sufficient  to  prove  Rajonimoni's  unchastity  during  her 
husband's  lifetime,  but  that  she  was  actually  carrying  on  an  illicit  inter- 
course since  his  death  with  one  Hurry  Mohun  ;  and  the  Subordinate 
Judge  was  therefore  of  opinion  that  she  was  entitled  to  what  is  called  a 
"starving  maintenance,"  that  is,  bare  food  and  raiment,  from  the  estate 
of  her  husband.  The  legitimacy  of  the  children  was  also  considered  to 
have  been  established,  and  the  rights  of  the  parties  under  the  Will  were 
declared, 

Against  this  decision  allowing  a  "starving  maintenance"  to  the 
widow,  the  defendant  No.  1,  the  executor  to  the  estate  of  Ram  Narain, 

*  Appeal  from  Appellate  Decree,  No.  88  of  1889,  against  the  decree  of  C.  B.  Garrett, 
Esq..  Judge  of  24-Pergunnahs,  dated  the  28th  of  July  1888,  modifying  the 
decree  of  Baboo  Krishna  Chunder  Chatterjee,  Subordinate  Judge  of  24-Pergunnahs, 
dated  the  30th  of  June  1887, 

(1)  7  B,  539,  (2)  7  B,  84, 
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preferred  an  appeal  to  the  District  Judge,  but  no  appeal  or  cross  objec- 
tions were  filed  on  behalf  of  any  of  the  plaintiffs.  The  judgment  of  the 
Subordinate  Judge  was  confirmed  by  the  lower  appellate  Court.  Upon 
the  question  of  maintenance  the  District  Judge  observed : — "  On  the 
whole  I  think  that  the  weight  of  authority  is  not  so  clearly  against  the 
Subordinate  Judge's  decision  that  I  ought  to  refuse  it  ;  and  it  seems  a 
legitimate  deduction  from  the  decision  in  Keri  Kolitani's  case  (1)  that  if 
a  woman  who  has  succeeded  to  property  on  her  husband's  death  does 
[676]  n°t  forfeit  it  by  subsequent  unchastity,  a  less  fortunate  woman  who 
has  succeeded  on  her  husband's  death  to  bare  allowance  for  food  and 
clothing  shall  not  forfeit  it  by  subsequent  unchastity." 

The  defendant  No.  1  appealed  to  the  High  Court.  At  the  hearing  the 
minor  plaintiffs  sought  to  raise  the  question  whether,  their  legitimacy 
having  in  the  opinion  of  the  Courts  below  been  established,  they  would 
not  be  entitled  to  maintenance  apart  from  the  widow,  and  whether,  even 
if  the  widow's  claim  to  maintenance  were  found  to  be  unsustainable,  the 
decree  for  maintenance  given  by  the  Courts  below  might  not  be  sustained 
upon  the  ground  that  the  minors  who  were  living  under  her  protection 
were  entitled  to  maintenance.  They  prayed  in  the  alternative  that  they 
might  be  allowed  to  withdraw  from  the  suit. 

The  minor  plaintiffs  were  allowed  to  withdraw  from  the  suit. 

Baboo  Golap  Chunder  Sarkar,  for  the  appellant. 

Baboo  Krishna  Komal  Bhttttacharjee  and  Baboo  Uma  Kali  Mookerj'ee, 
for  the  respondents. 

The  authorities  cited  and  the  arguments  appear  sufficiently  from  the 
judgment. 

The  judgment  of  the  High  Court  (PETHERAM,  C.J.,  and  BANERJEE, 
J.)  after  setting  out  the  above  facts  was  as  follows : — 

JUDGMENT. 

The  minor  plaintiffs  then  being  out  of  the  record,  the  ne>:t  question 
that  arises  is  whether  the  widow  is  entitled  to  the  maintenance  that  has 
been  decreed  in  her  favour,  Upon  that  question  the  finding  arrived  at  is 
that  she  was  leading  an  unchaste  life  at  the  date  of  the  suit,  and  it  is 
contended  on  behalf  of  the  defendant,  appellant,  that  whatever  may  be  the 
rights  of  a  Hindu  widow  who  has  taken  one  false  step  in  her  life  but  has 
afterwards  repented,  a  Hindu  widow  who  is  actually  leading  an  unchaste 
life  is  not  entitled  to  maintenance  of  any  sort,  as  against  the  heirs  of  her 
late  husband,  or  those  who  represent  his  estate.  On  the  other  hand,  it  is 
contended  for  the  respondent  that  if  a  widow  is  not  unchaste  at  the  date  of 
her  husband's  death  and  becomes  subsequently  unchaste,  the  rights  to 
claim  maintenauce  having  once  accrued,  she  is  not  divested  of  that  right 
by  her  subsequent  unchastity  ;  and  in  support  of  this  position  the  rule  laid 
down  in  the  case  of  Moniram  Kolita  v  Keri  Kolitani  (1)  is  cited. 

[677]  If  this  position  of  the  respondent  were  tenable,  then,  upon  the 
findings  of  fact  arrived  at  in  this  case,  namely,  that  the  unchastity  of 
Rajonimoni  during  her  husband's  lifetime  is  not  made  out,  but  that  she 
subsequently  became  unchaste  and  was  leading  an  unchaste  life  at  the 
date  of  the  suit,  her  claim  for  maintenance  would  be  a  valid  claim.  But 
we  do  not  think  that  this  contention  is  sound.  The  very  case  cited  in 
its  favour  turns  out  really  to  be  an  authority  against  the  position  con- 
tended for.  For  the  Privy  Council,  in  that  case,  drew  a  clear  distinction 

(1)5  C.  776. 
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between  a  claim  for  maintenance  and  a  claim  to  inheritance-  Their 
Lordships  observe  (1)—"  The  right  to  receive  maintenance  is  very  different 
from  a  vested  estate  in  property,  and  therefore  what  is  said  as  to  main- 
tenance cannot  be  extended  to  the  case  of  a  widow's  estate  by  succession. 
However  the  texts  cited  in  regard  to  maintenance  show  that  when  it  was 
intended  to  point  out  that  the  right  was  liable  to  resumption  or  forfeiture, 
17  C.  674.  clear  and  express  words  to  that  effect  were  used.  Jimutavahana  in  c.  XI 
s.  1,  v.  48  of  the  Dayabhaga,  refers  to  a  text  of  Narada,  in  which  he  says : 
— «  Let  them  allow  maintenance  to  his  woman  for  life,  provided  they  keep 
unsullied  the  bed  of  their  lord  ;  but  if  they  behave  otherwise,  the  brother 
may  resume  that  allowance.'  " 

It  was  argued  for  the  respondent  that  the  passage  of  the  Dayabhaga 
referred  to  in  this  part  of  their  Lordships'  judgment  applies  not  to  the 
patni,  or  wife,  but  relates  merely  to  women  espoused,  but  below  the  rank 
of  patni  or  wife.  As  to  that  I  shall  have  a  word  to  say  presently.  For 
the  present,  it  is  enough  to  say  that  the  authority  cited  is  really  in  sup- 
port  of  the  opposite  view,  namely,  that  the  right  to  maintenance  may  be 
forfeited  for  subsequent  unchastity. 

That  being  so,  and  the  widow  not  having  a  vested  right  to  mainte- 
nance by  reason  of  her  having  been  chaste  at  ihe  date  of  her  husband's 
death,  the  next  question  is  whether  the  right  to  maintenance  is  condi- 
tional upon  her  continuing  chaste. 

The  passage  of  the  Dayabhaga  which  is  quoted  in  the  judgment  of 
the  Judicial  Committee  in  the  case  of  Moniram  Kolita  (1)  is  direct 
authority  to  show  that  the  widow  is  entitled  to  maintenance  only  so  long 
as  she  remains  chaste,  and  that  unchastity  at  [678]  any  period  of 
widowhood  would  deprive  her  of  the  right  to  claim  maintenance.  It  is 
true  that  Jimutavahana,  after  quoting  the  text  of  Narada,  observes  that 
the  text  relates  to  women  merely  espoused  and  not  having  the  rank  of 
patni  or  wife ;  but  on  referring  to  his  explanation  of  the  term  patni  in 
the  paragraph  immediately  preceding,  that  is  the  47th  paragraph  of 
c.  XI,  s.  1,  it  would  appear  that  the  only  distinction  that  he  draws  between 
a  woman  espoused  and  one  having  the  rank  of  patni  is  seniority  or  supe- 
riority in  point  of  caste,  and  that  upon  the  death  of  the  senior  wife  or 
wife  of  superior  caste,  the  next  in  point  of  superiority  in  caste  attains  the 
tank  of  patni,  or  wife,  without  any  further  ceremony  being  gone  through. 
That  being  so,  we  do  not  see  any  reason  for  restricting  the  rule  laid  down 
as  to  chastity  being  a  condition  for  maintenance  in  the  text  of  Narada  in 
para.  48,  s.  1,  c.  XI  of  Dayabhaga,  to  the  case  of  women  espoused  who 
are  not  of  the  rank  of  patni. 

Of  course,  as  regards  the  right  to  succession,  there  is  a  distinction 
observed,  but  we  see  nothing  in  reason  or  principle  to  make  any  distinction 
between  women  of  the  two  classes,  namely,  those  who  are  patnis  and  those 
who  are  merely  espoused,  as  regards  the  conditions  under  which  their 
claim  for  maintenance  should  be  allowed. 

This  passage  of  the  Dayabhaga  is,  therefore,  in  our  opinion  sufficient 
authority  for  the  position  that  the  right  to  maintenance  is  conditional 
upon  chaste  living  on  the  part  of  the  widow.  And  this  view  has  been 
followed  by  later  writers  on  Hindu  Law,  and  also  by  Courts  of  Justice. 
See  Macnaghten's  Precedent  of  Hindu  Law,  Vol.  2,  Ch.  2,  Case  5  ; 
1  Strange's  Hindu  Law,  172  ;  2  Strange  309,  and  the  case  of  Maharanee 
Bussunt  Koomaree  v.  Maharanee  Kummul  Koomavee  (2).  See  also  the 
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observations  of  the  Madras  High  Court  in  the/  cas?  of  Visalakchi  Ammal  v. 
Annasami  Sastri  (1).  That  being  so,  we  think  it  a  settled  principle  of 
Hindu  law  that  a  Hindu  widow's  right  to  claim  maintenance  is  forfeited 
upon  her  unchastity. 

Then  there  remains  the  further  question  whether,  though  she  may 
not  be  entitled  to  maintenance  as  a  source  of  wealth,  she  is  not  entitled  to 
what  has  been  termed  "  starving  maintenance,"  that  is,  bare  food  and 
raiment.  The  Courts  below  have  allowed  her  that,  [679]  and  the  question 
is,  whether  they  have  done  so  rightly.  It  is  true  that  there  are  texts  of 
Hindu  law  which  require  the  husband  to  give  bare  starving  maintenance 
to  a  disloyal  wife  ;  see  Colebrooke's  Digest,  Book  IV,  c.  I,  vv.  81  to  83  ;  see 
also  the  case  of  Honamma  v.  Timanndbhat  (2).  We  should  add,  however, 
that  this  last  case  has  been  dissented  from  in  a  subsequent  case  by  the 
Bombay  High  Court.  See  the  case  of  Vain  v.  Ganga  (3),  But  though,  if 
the  facts  of  this  case  had  been  different,  and  if  the  woman  Rajonimoni, 
notwithstanding  that  she  had  taken  one  false  step  during  her  widowhood, 
had  been  leading  a  chaste  life  at  the  date  of  suit,  we  should  have  felt 
inclined  to  take  the  view  that  the  Bombay  High  Court  took  in  the  earlier 
case,  and  declared  her  entitled  to  bare  food  and  raiment  from  the  persons 
who  are  in  possession  of  her  husband's  estate,  yet,  having  regard  to  the 
facts  found  in  this  case,  we  do  not  think  there  is  any  reason  for  our 
applying  the  rule  laid  down  in  the  case  of  Honamma  v.  Timannabhat  (2) 
in  her  favour.  The  facts  found,  as  we  have  pointed  out  above,  are, 
that  she  became  unchaste  after  her  husband's  death,  and  was  leading 
an  unchaste  life  at  and  about  the  date  of  the  suit.  That  being  so, 
we  do  not  think  there  is  anything  in  reason  or  authority  to  entitle  her  to 
any  maintenance.  The  reason  why  bare  food  and  raiment  are  directed  by 
the  Hindu  sages  to  be  given  to  an  unchaste  woman  is  that  she  may  have 
a  locus  pcenitentioe,  and  that  she  may  not  be  compelled  by  sheer  necessity 
to  continue  to  lead  a  life  of  shame  and  misery.  That  reason  has  no  appli- 
cation to  the  present  case,  where  the  widow  is  still  leading  such  a  life  and 
is  claiming  an  allowance  from  the  representatives  of  her  husband  to  enable 
her  to  live  comfortably.  The  reason  of  the  rule,  then,  that  prescribes  a 
starving  maintenance  for  an  unchaste  widow  not  being  applicable  to  this 
case,  we  do  not  think  that  Rajonimoni  is  entitled  to  such  maintenance. 

It  was  said  that  such  a  decision  may  have  the  effect  of  confirming 
her  in  the  immoral  life  that  she  is  leading.  We  see  no  reason  for  such 
an  apprehension.  We  do  not  decide  in  this  case  what  her  rights  would  be 
if  she  were  to  give  up  her  present  way  of  living  and  begin  to  lead  a  moral 
life  ;  we  do  not  say  that  she  would  not,  even  in  that  case,  be  entitled  to 
claim  a  starving  maintenance.  All  [680]  that  we  say  now  is,  that  under 
the  existing  state  of  things  she  is  not  entitled  to  maintenance  of  any  sort. 
In  this  view  of  the  case,  the  decrees  of  the  Courts  below  must  be  reversed 
and  the  plaintiff's  suit  dismissed  with  costs. 
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Before  Sir    IV.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Banerjee. 


BOIDYA  NATH  ADYA  AND  OTHERS   (Defendants)   v.    MAKHAN  LAL 
ADYA  (Plaintiff)*       [14th  April,  1890). 

Appeal — Receiver,  appointment  of — Appealable  order — Jurisdiction,  value  for  pur- 
poses of— -Civil  Procedure  Code  (Act  X IV  of  1882),  ss.  503,  505,  588  (24).  and 
589 — Bengal,  North-Western  Provinces,  and  Assam  Civil  Courts  Act(  XII  of 
1887).  s.  21— Court  Fees  Act  (VII  of  1870),  s.  7,  cl.  4— Suits  Valuation  Act  (VII 
of  1887),  ss.  7,  B,  and  11. 

An  appeal  lies  from  an  order  rejecting  an  application  for  a  Receiver  under 
s  503  of  the  Code  of  Civil  Procedure,  and  the  order  on  appeal  is  final  under 
s.  588.  Gossain  Dulmir  Puri  v.  Tekait Het narain  (l)  followed 

The  Court  to  which  such  an  appeal  lies  from  the  order  of  a  Suborninate  Judge 
is,  under  s.  21  of  Act  XII  of  1887.  the  High  Court  where  the  value  of  the  suit  is 
above  Rs.  5,000  and  the  District  Judge's  Court  in  other  cases. 

For  purposes  of  jurisdiction  the  words  "  value  of  the  original  suit"  in  s.  21  of 
Act  XII  of  1887  are.  in  partition  suits,  to  be  taken  to  mean  the  value  of  the  pro- 
perty in  suit,  and  this  is  the  valuation  by  which  the  Courts  should  be  guided  in 
such  suits.  Kirty  Churn  Mitter  v.  Aunath  Nath  Deb  (2)  followed. 

The  Court  Fees  Act  (VII  of  1870)  s.  7,  cl.  4,  does  not  contemplate  that  a  plain- 
tiff should  assign  an  arbitrary  value  to  the  subject-matter  of  the  suit,  and  the 
provisions  of  the  Suits  Valuation  Act  (VII  of  1887),  ss.  7,  8,  and  11.  indicate 
that  this  was  not  the  intention  of  the  Legislature. 

[Diss.,  4  L.B.R.  279;  Appl..  3  C.L.J.  257=10  C.W.N.  564;  Appr.,  22  B.  315  (316)  ; 
6C.L.J.  427=11  C.W.N.  705  (710);  R  ,  31  B.  73  =  8  Bom.  L.R.  885  (889);  3! 
C.495-  40  C.  245  (249)  =  16  C  L.J  194  =  17  C.W.N.  591  =  17  Ind.  Cas.  162;  3 
C.L.J.  197  (198)  =  10  C.W.N.  565;  6  C.L.J.  38  (39)  ;  14  C.L.J.  47=15  C.W.N. 
823  =  10  Ind.  Cas.  865  (866)  ;  18  C.L.J.  39=17  C.W.N.  996  (Q99)=  19  Ind.  Cas. 
553  (555) ;  15  C.P.L.R.  81  (84)  ;  1  C.W.N.  136  ;  6  P.R.  1904  ;  28  P.R.  1903  =  65 
P.L.R.  1903  ;  63  P.R.  1902  ;  D.,  17  B.  56  (59)  ;  32  C.  734  =  9  C.W.N.  690  (692)  , 
6  O.C.  255(259);  228  P.W.R.  1913=111  P.R.  1913  =  23  P.L.R.  1914  =  22  Ind. 
Cas.  503.] 

IN  a  suit  for  partition  of  moveable  and  immoveable  property,  consist- 
ing chiefly  of  trading  concerns,  the  plaintiff  valued  the  relief  [681] 
sought  at  Rs.  4,200.  On  an  application  by  the  plaintiff  for  the  appoint- 
ment of  a  Receiver,  the  Subordinate  Judge  rejected  the  application.  The 
order  was  reversed  on  appeal  by  the  District  Judge.  The  defendants 
appealed  to  the  High  Court,  and  also  obtained  a  rule  by  way  of  motion 
to  show  cause  why  the  order  of  the  District  Judge  should  not  be  set  aside 
on  the  grounds  that  he  had  no  jurisdiction  to  entertain  an  appeal  in  a 
matter  arising  out  of  a  suit  the  subject-matter  of  which  exceeded  Rs.  5,000 
in  value,  and  that  the  plaintiff  had  not  shown  that  the  appointment  of  a 
Receiver  was  necessary  for  the  realisation,  preservation,  or  better  custody 
or  management  of  the  property  in  suit.  The  defendants  also  oblained  a 
rule  for  stay  of  proceedings  pending  the  appeal. 

Mr.  Woodroffe  and  Dr.  Troylokya    Nath  Mitter,  for  the  appellants. 
Mr.  Evans  and  Dr.  Rashbehari  Ghose,  for  the  respondent. 
The  judgment  of  the    Court    (PETHERAM,    C.  J.,  and  BANERJEE,  J.) 
was  as  follows  : — 

•  Appeal  from  Order   No.  379  of  1889  against  the   order  of  F.  McLaughlin,  Esq  , 
Judge  of  Hooghly,  dated  the  27th  of  November  1889. 

(1)  6  C  L.R.  467.  (2)  8  C.  757  =  11  C.L.R.  95, 
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This  appeal  and  these  rules  arise  out  of  an  application  by  one  Mak- 
han  Lai  Adya  lor  the  appointment  of  a  Receiver  to  take  charge  of  certain 
properties,  moveable  and  immoveable,  which  form  the  subject-matter 
of  a  suit  for  partition  instituted  by  him  against  his  co-sharers  in  the  Court 
of  the  Third  Subordinate  Judge  of  Hughli.  The  suit  was  valued  at 
Rs.  4,200,  but  defendants  urged  in  both  the  Courts  below,  and  stated  in 
the  affidavit  upon  which  the  rule  No.  8  of  1890  was  granted,  that  the  value 
of  the  property  claimed  was  considerably  over  Rs.  5,000,  and  the  correct- 
ness of  this  statement  is  not  questioned  before  us. 

The  Subordinate  Judge  rejected  the  application.  On  appeal  by  the 
plaintiff,  the  District  Judge  has  reversed  the  order  of  the  Subordinate 
Judge,  and  held  that  a  Receiver  should  be  appointed. 

Against  that  decision  the  defendants  have  come  up  to  this  Court  by 
way  of  appeal  and  also  by  way  of  motion  upon  which  the  abovemention- 
ed  rule  No.  8  of  1890  has  been  granted.  The  other  rule  (No.  1613  of 
1889)  was  obtained  on  an  application  for  stay  of  proceedings  pending 
the  appeal.  In  their  appeal  the  defendants  contend  that  no  appeal  lies 
against  an  order  rejecting  an  application  for  the  appointment  of  a  Receiver, 
such  an  order  not  being  an  order  under  s.  503  of  the  Code  of  Civil 
Procedure;  that  the  so-called  appeal  to  the  District  Judge  should  be  regard- 
ed [682]  as  a  fresh  application  to  him  for  a  Receiver,  which  he  was  com- 
petent to  entertain,  having  regard  to  the  provisions  of  s.  505  of  the  Code  ; 
that  the  Judge's  order  must  consequently  be  regarded  as  an  original  order 
under  s.  503  for  the  appointment  of  a  Receiver,  and  an  appeal  lies  against 
it  to  this  Court  under  s.  588  ;  and  that,  as  the  order  is  bad  on  the  merits, 
no  sufficient  case  being  made  out  for  a  Receiver,  it  should  be  set  aside. 
In  the  rule  (No.  8  of  1890)  it  is  contended  that  even  if  it  be  conceded  that 
an  appeal  lies  against  an  order  rejecting  an  application  for  Receiver, 
the  appeal  in  this  case  lay  to  this  Court  according  to  s.  589  of  .the  Code 
and  s.  21  of  the  Bengal,  North- Western  Provinces,  and  Assam  Civil 
Courts  Act,  as  the  value  of  the  subject-matter  of  the  suit  was  over 
Rs.  5,000 ;  and  that  the  decision  of  the  District  Judge  was  therefore 
passed  without  jurisdiction  and  should -be  set  aside.  On  the  other  side 
it  is  argued  that  an  appeal  does  lie  against  an  order  refusing  an  application 
for  a  Receiver  ;  that  the  appeal  in  this  case  properly  lay  to  the  District 
Judge,  the  suit  having  been  valued  at  less  than  Rs.  5,000  ;  and  that  the 
order  of  the  Judge  was  final  under  s.  588  of  the  Code. 

Now  the  question  whether  an  appeal  lies  from  an  order  rejecting  an 
application  for  a  Receiver  is,  we  think,  concluded  by  authority.  It  was 
held  in  the  case  of  Gossain.  Dulmiv  Pun  v.  Tekait  Hetnarain  (1),  that  such 
an  appeal  does  lie,  and  the  same  view  was  taken  by  a  Full  Bench  of  the 
Madras  High  Court  in  the  case  of  Venkata  Sami  v.  Stridavamma  (2). 
That  being  so,  the  order  of  the  District  Judge  was  an  order  passed  in 
appeal,  and  no  further  appeal  lies  from  it  under  s.  588  of  the  Code.  The 
appeal  to  this  Court  must  therefore  fail. 

But  though  an  appeal  lay  against  the  order  of  the  Subordinate  Judge 
refusing  the  plaintiff's  application  for  a  Receiver,  we  think  that  appeal  lay 
to  this  Court  and  not  to  the  District  Judge. 

Section  589  of  the  Code  of  Civil  Procedure  provides  that  an  appeal 
from  an  or  der,  when  such  appeal  is  allowed  by  s.  588,  shall  lie  to  the 
Court  to  which  an  appeal  would  lie  from  the  decree  in  the  suit  in  relation 
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to  which  such  order  is  made.  And  the  Court  to  which  an  appeal  lies 
from  a  decree  of  a  Subordinate  Judge  in  a  suit  is,  under  s.  21  of  Act 
XII  of  1887,  the  High  Court  [683]  where  the  value  of  the  suit  is 
above  Rs.  5,000,  and  the  District  Judge's  Court  in  other  cases.  Now, 
though  the  expression  "  value  of  the  suit  "  is  not  defined  in  Act  XII  of 
1887,  we  do  not  think  it  means  the  amount  at  which  the  plaintiff  chooses 
to  value  his  suit.  The  Court-fees  Act  (s  7,  cl.  4)  provides  that  for 
the  purpose  of  determining  the  amount  of  Court-fee  payable,  the  value 
of  certain  classes  of  suits  should  be  taken  to  be  the  amount  at  which  the 
plaintiff  values  the  relief  sought.  But  we  do  not  think  the  Legislature 
ever  intended  to  leave  it  to  the  plaintiff  to  choose  the  Court  in  which  he 
should  bring  his  suit  for  possession  or  partition  of  property  by  assigning 
an  arbitrary  value  to  the  subject-matter  of  the  suit.  The  provisions  of 
the  Suits  Valuation  Act  (Act  VII  of  1887,  ss.  7,  8  and  11)  clearly 
indicate  that  that  is  not  the  intention  of  the  Legislature.  The  present  case 
does  not  come  within  any  of  the  classes  of  cases  in  which,  according  to  that 
Act,  the  Court- fee  valuation  and  valuation  for  purposes  of  jurisdiction  are 
declared  to  be  identical.  In  the  absence  of  any  rules  made  under  the 
last  mentioned  Act,  we  think  the  correct  rule  to  follow  is  that  indicated 
in  the  observation  of  Garth,  C.  J.,  in  Kvity  Churn  Mitter  v.  Aunath  Nath 
Deb  (1),  that  for  purposes  of  jurisdiction  in  partition  suits  we  should  be 
guided  by  the  value  of  the  property  in  sui  t.  Now  the  value  of  the  plaint- 
iffs share  in  this  case  is  unquestionably  over  Rs.  5,000,  being  not  less 
than  Rs. -, 20,000  ;  and  the  valuation  in  the  plaint  was  we  think  unwar- 
rantably low.  That  being  so,  the  appeal  in  this  case  lay  to  this  Court 
and  not  to  the  Judge,  and  the  order  of  the  District  Judge  must  therefore 
be  set  aside  as  passed  without  jurisdiction.  We  may  add  that  the  learned 
District  Judge's  order  is  not  in  our  opinion  a  proper  order  on  the  merits 
of  the  case,  as  no  sufficient  ground  for  the  appointment  of  a  Receiver  was 
made  out. 

The  result  is  that  the  appeal  must  be  dismissed,  but  the  rule  (No.  8 
of  1890)  made  absolute.  Rule  No.  1613  of  1889,  which  was  obtained 
merely  for  stay  of  proceedings,  will  be  discharged. 

We  make  no  order  as  to  costs. 

Appeal  dismissed  and  rule  made  absolute. 

A.  A.  C. 


17  C.  684. 
[684]  CRIMINAL  MOTION. 

Before  Mr.  Justice  Macpherson  and  Mr.  Justice  Banerjee. 

IN  THE  MATTER  OF  RAM  CHANDRA  GnosE  (Petitioner)  v. 
THE  BALLY  MUNICIPALITY  (Opposite  party)*     [2nd  April,  1890,] 

Bengal  Municipal  Act  (Bengal  Act  III  of  1884),  ss.  6  (cl.  13),  30  and  217  (cl.  5)— 
Obstructing  road  not  vested  in  municipality  over  which  public  have  a  right  of 
way — Road. 

The   term    "road"   in  cl.  5  of   s.  217  of   Bengal  Act  III  of  1834  is  not  limited 
to  roads  vested  in  the  Municipal  Commissioners. 

*  Criminal  Motion  No.  48  of  1890  against  the  order  passed  by  G.  M.  Currie,  Esq., 
Magistrate  of  Howrah,  dated  the  10th  of  December,  affirming  the  order  passed  by 
Babu  Gogan  Chandra  Banerjee,  Deputy  Magistrate  of  Howrah,  dated  the  19th  of 

(1)  8  C.   757. 

* 

996 


Yiiij 


RAM    CHANDRA    CHO^E   V.    BALLY    MUNICIPALITY  \*\  Cal    68$ 


A  person  was  charged  at  the  instance  of  a  Municipality  under  that  clause 
with  obstructing  a  path  through  his  paddy-field  by  erecting  a  fence  at  either 
end  of  it.  It  was  found  that  the  public  had  a  right  of  way  over  the  path,  and 
the  lower  Courts  convicted  the  accused  of  an  offence  under  that  clause.  In  re- 
vision it  was  contended  that  the  conviction  was  bad,  as  the  clause  could  only 
refer  to  a  road  which  had  vested  in  the  Municipal  Commissioners. 

Held  for  the  above  reasons  that   the  conviction  was   right  and  must  be  upheld. 

IN  this  case  the  petitioner  was  convicted  of  an  offence  under  cl.  5, 
s.  217,  Bengal  Act  III  of  1884,  at  the  instance  of  the  Bally  Munici. 
pality  for  obstructing  a  path  putting  up  fences  across  it.  The  path  passed 
through  the  petitioner's  land,  and  he  claimed  it  as  his  own.  The  evidence 
showed  that  it  consisted  of  an  al  or  very  low  embankment,  and  the  Deputy 
Magistrate  found  that  the  public  had  a  right  of  way  over  it,  and  that  they 
even  passed  over  it  when  the  crops  were  standing  on  both  sides.  He 
found  also  that  the  petitioner  had  erected  fences  across  it  at  either  end, 
and  he  accordingly  convicted  him  under  the  section  and  sentenced  him  to 
pay  a  fine  of  Rs.  15,  or  undergo  simple  imprisonment  for  one  week. 

Amongst  other  contentions  raised  before  the  Deputy  Magistrate,  it 
was  urged  that  the  path  had  not  vested  in  and  did  not  belong  to  the 
Municipal  Commissioners,  and  that  the  Municipality  had  no  right  to 
prosecute  ;  but  the  Deputy  Magistrate  found  that  it  was  not  necessary  for 
the  path  to  vest  in  the  Commissioners  or  belong  [685]  to  them  to  enable 
them  to  perfer  a  charge  under  s.  217  of  the  Act,  and  that  if  the  path  were 
within  the  municipal  limits  it  was  quite  enough. 

The  petitioner  appealed  against  the  conviction  to  the  Magistrate,  but 
that  officer  dismissed  the  appeal,  stating  that  he  saw  no  reason  to 
interefere. 

The  petitioner  then  applied  to  the  High  Court  for  a  rule  upon, 
amongst  others,  the  following  ground: — 

That  the  path  being  merely  a  foot  path  across  a  paddy-field  and 
admittedly  not  belonging  to  the  Municipality,  the  section  under  which  he 
had  been  convicted  had  no  application  to  the  case. 

A  rule  was  issued  upon  that  application,  which  now  came  on  to  be 
heard. 

Babu  Umbica  Churn  Base,  for  the  petitioner. 

Babu  Tvoylokia  Nath  Mitter  and  Babu  Jagat  Chunder  Banner jeet  for 
the  opposite  party. 

The  judgment  of  the  High  Court  (MACPHERSON  and  BANERJEE,  JJ.) 
was  as  follows  : — 

JUDGMENT. 

The  petitioner  has  been  convicted  under  cl.  5,  s.  217,  Bengal  Act  III, 
1884,  of  obstructing  a  road.  This  road  is  nothing  more  than  a  path, 
but  it  has  been  found  that  the  public  have  a  right  of  way  over  it.  -  The 
contention  before  us  is  that  the  conviction  is  bad,  because  the  road  referr 
red  to  in  the  clause  above  mentioned  means  only  a  road  which  is  vested 
in  the  Municipality,  and  that  this  road  was  not  so  vested.  In  the  Act  a 
road  is  defined  to  be  "  any  road,  street  *  or  passage, 

whether  a  thoroughfare  or  not,  over  which  the  public  have  a  right  of  way." 
Section  30  enacts  that  all  roads  (not  being  private  property  and  not  being 
maintained  by  Government  or  at  the  public  expense)  .shall  vest  in  and 
belong  to  the  Commissioners.  We  see  no  ground  for  holding  that  the  word 
•'road  "  in  cl.  5  of  s.  217  is  limited  to  roads  vested  in  the  Municipality, 
and  does  not  include  all  roads  within  the  definition  given  in  the  Act.  There 
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1890       is  nothing    in  the  context    which  would    warrant    us  in  putting  the  more 
APRIL  2.      narrow    construction  on  it,    and  it  is   noticeable  that  in    the  first  clause  of 
that  section  the  words  "  public  road  "are  used. 
The  rule  must  therefore  be  discharged. 


CRIMINAL 
MOTION. 


17  C.  684. 


H.  T.  H. 


Conviction  upheld  and  rule  discharged. 


17  C.  686  (P.C  )  =  5  Sar.  P.C.J.  497. 
[686]  PRIVY  COUNCIL. 

PRESENT  : 

Lord  Macnaghten,  Sir  B.  Peacock  and  Sir  R.  Couch. 
[On  appeal  from  the  High  Court  at  Calcutta.} 


GOBIND  LAL  ROY  (Plaintiff)  v.  HEMENDRA  NARAIN  ROY 
CHOWDHRY  (Defendant).      [19th  November,  1889.] 

Lease — Construction  of  lease,  as  to  the  inheritance   of  it  by  the  heir  on  the  lessee's 
death. 

An  ijara  for  one  hundred  and  twenty-five  years  granted  to  wife  stated  that 
it  was  for  the  performance  of  pious  acts  by  her,  and  that  on  her  death  her  sons 
were  to  take.  Her  only  son  died  before  her,  leaving  a  son. 

Held  that  the  construction  that  the  grandson  inherited  the  term  on  the  death 
of  the  lessee  was  correct. 

Tej  Chund  Bahadoor  v.  Srikanth  Ghose  (l)  referred  to. 

[R.,  31  C.  561  (569)  :  37  C.  377    (38l)  =  ll  C.L.J.    401  =  5  Ind.  Cas.  500  ;  15  C.L  T.  241 
=  13Ind.  Cas.  377  (382).] 

AWEAL  from  a  decree  (13th  May  1887)  of  the  High  Court,  affirming 
a  decree  (22nd  March  1886)  of  the  Subordinate  Judge  of  Rungpore. 

This  suit  was  brought  by  the  present  appellant  against  the  respondent 
to  obtain  possession  of  three  villages.  It  raised  the  question  whether  the 
plaintiff,  within  whose  putni  estate  the  villages,  but  for  an  outstanding 
ijara,  would  have  been  included,  was  entitled  to  treat  that  ijara  as  ended 
by  the  deaths  -of  the  grantees. 

The  defendant's  grandfather,  Bhairabendra  Narain  Surma,  within 
whose  zemindari  the  villages  then  were,  granted  an  ijara,  dated  February 
17th,  1843,  of  the  villages  for  a  hundred  and  twenty-five  years  to  his  wife 
Hara  Sunderi  in  these  words: — "The  ijara  is  granted  to  you  for  the 
performance  of  pious  acts.  At  present  you  have  a  son,  Jagadindra  Narain 
Surma,  and  if  other  sons  or  another  son  be  born,  and  if  during  the  term 
of  the  ijara  you  die,  then  they  will  in  equal  shares  enjoy  the  profits  down 
to  the  end  of  the  ijara." 

Jagadindra  having  inherited  the  zemindari  of  which  the  villages 
were  part,  granted  a  putni  to  the  present  plaintiff.  It  contained  the  words 
"  I  convey  to  you  my  powers  of  making  measurement,  and  jummabundi 
assessment  of  rent,  and  enhancement,  making  settlement,  and  ejectment 
of  tenants." 

[687]  Jagadindra  died  in  1883,  and  his  mother  Hara  Sunderi  died  in 
1884.  But  Jagadindra  left  a  son,  Hemendra  Narain,  whom  the  plaintiff 
now  sued,  allegirig  that  the  ijara  was  only  to  last  for  the  lives  of  Hara 
Sunderi  and  her  sons,  and  that  upon  the  deaths  of  her  son  Jagadindra  and 

(1)  3M.  I.  A.  261. 
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herself  it  came  to  an  end,    so  that  the    plaintiff  as  putnidar  was  entitled  to  1889 

khas  possession  of  the  three  villages.  Nov.  19. 

The  defence  was  that  the  ijara  vested  in  Kara  Sunderi  and  her  heirs  - 

down  to  the  end  of  the  term  of  years.  PRIVY 

Both  the  Courts  below  construed  the  ijara  in  favour  of  the  defendant.  COUNCIL. 

The   High  Court  (MITTER  and  BEVERLEY,  JJ.)  held   that  the  ijara  was  to  17*c~686 

Hara  Sunderi  and  her  heirs.  /       v_ 


On  this  appeal,  5  Sar.  P.C.J. 

Mr.  T.  H.  Cowie,  Q.  C.,  and  Mr.  /.  D.  Mayne,  for  the  respondent,  497< 
argued  that  upon  the  true  construction  of  the  ijara  it  was  a  personal 
grant  to  Hara  Sunderi  and  her  sons.  When  her  son  died  and  she  died 
it  ceased  to  operate,  not  being  intended  for  the  benefit  of  any  heirs  more 
distant  than  those  specified.  Although  in  Tej  Chund  Bahadoor  v. 
Srikanath  Chose  (]),  it  was  said  that  the  grantor  was  not  to  be  taken  to 
have  limited  his  grant,  when  made  agreeably  to  law  and  custom,  unless  he 
had  done  so  by  qualifying  words,  the  expressions  used  here  were  sufficient 
to  make  a  limitation  to  the  sons  only. 

Mr.  R.  V.  Doyne,  for  the  respondent,  was  not  called  upon. 

JUDGMENT- 

Their  Lordships'  judgment  was  delivered  by 

SIR  B.  PEACOCK.  —  Their  Lordships  are  of  opinion  that  the  decision  of 
the  High  Court  was  correct.  Each  case  must  be  determined  on  its  own 
circumstances,  and  each  document  must  be  construed  according  to  the 
words  which  are  contained  in  it.  Their  Lordships  are  of  opinion  that  the 
High  Court  put  a  proper  construction  upon  the  document.  In  their  judg- 
ment they  say  :  —  "  There  is  nothing  in  that  lease  which  would  go  to  show 
that  it  was  the  intention  of  the  grantor  to  limit  it  to  a  shorter  period."  That 
is  quite  in  accordance  with  the  decision  in  Tej  Chund  Bahadoor  v.  Srikanth 
Chose  (1),  which  was  cited  by  Mr.  Mayne  in  the  course  of  the  argument. 
Then  on  the  same  page  of  their  judgment  the  High  Court  say  :  —  "  In 
this  case  it  seems  to  us  that  the  reference  [688]  to  the  sons  was  made 
in  order  to  indicate  that  the  ijara  was  not  come  an  end  on  the  death 
of  Hara  Sunderi.  Even  if  these  words  were  not  used  the  lease,  under  its 
terms,  would  have  descended  to  the  heirs  of  Hara  Sunderi.;  but  it  was 
probably  thought  necessary  to  make  that  point  clear;  and  in  order  to 
make  it  clear  the  last  condition,  that  the  ijara  should  continue  to  the 
benefit  of  the  son  or  sons  of  Hara  Sunderi,  was  inserted."  Their  Lord- 
ships are  of  opinion  that  the  ijara  was  to  Hara  Sunderi  and  her  heirs, 
and  that  is  the  proper  construction  to  be  put  upon  the  lease.  In  this  case 
the  widow  had  no  daughters,  and  it  is  stated  that  the  only  issue  was  the 
son  who  was  named.  Their  Lordships  think  that  the  High  Court  have 
put  the  proper  construction  upon  the  document,  and  they  will  therefore 
humbly  advise  Her  Majesty  that  the  decisio.i  of  the  High  Court  be  affirm- 
ed. The  appellant  must  pay  the  costs  of  the  appeal. 

Appeal  dismissed. 

Solicitor  for  the  appellant  :  Mr.  G.  Thatcher. 
Solicitors  for  the  respondent  :  Messrs.  T.  L.  Wilson  &>  Co. 
c.  B. 


(1)  3  M.I.A.  261  (272). 
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1889  17  C.  688  (P.C.)  =  17  I.A.  5  =  3  Sar.  P.C.J.  501. 

PRIVY  COUNCIL. 
PRESENT  : 


-  Lord  Hobhouse,  Lord  Ashbourne,  Lord  Macnaghten,  Sir  B.  Peacock 

17  C.  688  and  Sir  R.  Couch. 


17  I.  A.  5=  [On  a  f  peal  from  the  High  Court  at  Calcutta.] 

5  Sar.  P.C.J.  __ 

501. 

BISESWAR  ROY  AND  ANOTHER  (Plaintiffs)  v.  SHOSHI 

SHIKAR  ESWAR  ROY  AND  ANOTHER  (Defendants). 
[22nd  November,  1889.] 

Court  of  Wards  Act  (Bengal  Act  X  of  1879),  s.  55—  Suit  rejected  when  filed  on  behalf 
of  a  minor  under  the  Court  of  Wards  without  sanction  of  that  authority  to 
proceed  with  it. 

Where,  under  s.  55  of  the  Bengal  Court  of  Wards  Act,  IX  of  1879,  the 
manager  of  an  estate  authorised  the  plaintiff,  in  order  to  save  limitation,  to 
institute  a  suit  on  behalf  of  the  Court  of  Wards,  which  refused  afterwards  to 
sanction  the  proceeding  with  the  suit,  held  that  the  Judge  rightly  ordered 
that  the  suit  be  rejected,  as  incapable,  under  the  above  section,  of  being  pro- 
secuted. 

APPEAL  from  a  decree  (26th  January  1886)  of  the  High  Court, 
affirming  orders  (14th  August  1880  and  27th  February  1884)  of  the  Sub- 
ordinate  Judge  of  Rajshahi. 

[689]  The  question  raised  on  this  appeal  was  whether  a  plaint  filed 
on  behalf  of  two  minors  under  the  Court  of  Wards,  Kumar  Biseswar  Roy 
and  Kumar  Kasiswar  Roy,  by  one  Biseswar  Moitra  had  been  rightly  reject- 
ed by  the  Subordinate  Judge,  having  been  by  him  struck  off  the  file  of 
pending  suits  as  incapable  of  being  prosecuted  for  want  of  the  sanction  of 
the  Court  of  Wards. 

Raja  Biseswar  Roy  left  a  widow,  Rani  Jai  Sunderi  Debi,  the  grand- 
mother of  the  appellants  and  of  the  second  respondent,  between  whom  it 
was  contested  which  had  the  right  of  succession  to  her  estate.  She  died 
in  1867,  leaving  a  son,  Moheswar  Roy,  father  of  these  appellants.  He  died 
in  1873,  and  under  an  order  of  24th  June  1874,  made  by  the  District  Judge 
of  Rajshahye  under  the  12th  section  of  Act  XL  of  1858  (the  Bengal 
Minors'  Act),  the  Collector  took  charge  of  these  appellants'  estates. 

By  s.  2,  Bengal  Act  IX  of  1879,  "all  persons  and  properties  which 
at  the  commencement  of  this  Act  are  under  the  charge  of  the  Collector  by 
virtue  of  an  order  of  the  Civil  Court  under  s.  12  of  Act  XL  of  1858 
shall  from  such  commencement  be  deemed  to  be  under  the  charge  of  the 
Court  of  Wards."  From  1879,  therefore,  the  minors  came  under  the  control 
of  the  Court  of  Wards  ;  and  upon  this  taking  place,  the  Collector  appointed 
to  be  manager  of  their  estate  one  Hurrogobind  Bose,  who  had  also  been 
manager  under  the  Court  of  Wards  of  the  estate  of  their  cousin  Kumar 
Shoshi  Sikar  Eswar  Roy,  now  the  first  respondent.  His  action  in  regard 
to  the  estate  of  Rani  Jai  Sunderi  was  one  of  the  matters  of  complaint  in 
this  suit,  of  which  the  enforced  temination  was  now  in  question.  To 
obtain  for  the  minors,  now  appellants,  two-thirds  of  their  deceased  grand- 
mother's property,  Biseswar  Moitra,  describing  himself  as  their  "  authorized 
guardian  and  well-wisher,"  brought  this  suit  on  the  19th  November  1879. 
He  had  written  authority,  dated  19th  November  1879,  from  Hurrogobind, 
who  purported  to  act  under  the  direction  of  the  Commissioner  and  to 
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be   authorised    by  the   Collector  in  charge,   to  sue  at  his   (Biseswar's  own        1889 
risk,   in  order  to  prevent  the  application  of   limitation  to  the  minors'  claim.     Nov.  22, 

Afterwards,   on  the  8th  May  1880,    the  Collector  authorized  Biseswar        ~ 
Moitra  to  act  as  next   friend  ;   but  whether  the  Collector  was   empowered    ~    F 
so  to  do  was  one  of  the  present  questions. 

[690]  On  the  14th  August  1880   the  Subordinate   Judge,  after  several     17  Ci  g88 
times   postponing   the   suit   to  enable    Biseswar   Moitra  to  obtain  the  per-       (P.C.)  = 
mission    ot  the  Board  of  Revenue   to  prosecute   the  suit,    ordered    that  the    17  I- A.  5== 
plaint  should  be  rejected  and  the  suit  struck  off  the  file.  3  SaJ>'  P-C'J- 

On  the  27th  February  1884,  Kumar  Biseswar  petitioned  the  Judge 
to  restore  the  suit  to  the  file,  he  having  attained  majority,  and  having 
received  possession  from  the  Court  of  Wards.  A  similar  petition  was 
preferred  by  Kumar  Kasiswar,  the  other  appellant,  who  had  reached 
eighteen  years  of  age. 

On  the  30th  June,  the  Subordinate  Judge  dismissed  both  petitions, 
being  of  opinion  that  the  plaint  had  been  properly  rejected,  and  that  he 
had  no  jurisdiction  to  restore  it  to  the  file. 

An  appeal  from  this  order,  and  also  from  the  order  of  14th  August 
1880,  having  been  admitted,  a  Division  Bench  (MACDONELL  and  BEVER- 
LEY,  JJ.)  dismissed  it  and  affirmed  the  order  rejecting  the  plaint.  They 
said — 

"  We  find  from  the  proceedings  of  the  Board  of  Revenue  dated  the 
25th  February  1880  that  the  question  of  this  suit,  and  of  the  proper 
person  to  conduct  it  on  behalf  of  the  minors,  was  under  the  consideration 
of  the  Court  of  Wards,  and  from  that  resolution  it  is  clear  that  the  Court 
of  Wards  intended  to  reserve  to  itself  the  power  of  appointing  a  next 
friend  of  the  minors  for  the  purposes  of  this  suit,  if  it  should  determine 
that  the  suit  should  be  proceeded  with  ;  and  on  the  28th  May  1880,  only 
twenty  days  subsequent  to  the  date  of  the  Collector's  letter,  we  find  a 
letter  from  the  Court  of  Wards  to  the  effect  that  they  do  not  authorize 
the  prosecution  of  the  guit.  We  are  driven,  therefore,  to  the  conclusion 
that  the  Collector's  letter  of  the  8th  May  1880  was  written  without 
authority,  and  that  it  did  not  really  convey  the  sanction  of  the  Court  of 
Wards  for  the  institution  or  prosecution  of  this  suit, 

"  Then  it  is  said  that  under  the  proviso  to  s.  25,  Act  IX  of 
1879,  the  institution  of  this  plaint  was  authorised  by  the  manager, 
Hurrogobind  Bose  ;  and  we  are  referred  to  a  letter  written  by  Hurro- 
gobind  Bose  to  Biseswar  Moitra,  dated  17th  November  1879,  upon  which 
this  plaint  was  filed,  authorizing  him  at  his  own  risk  and  responsibility 
to  institute  this  suit  in  order  to  prevent  the  application  of  limitation. 

"  It  is  contended  before  us  that  this  authority  is  sufficient,  and  that 
it  was  not  necessary  that  the  plaint  should  have  been  filed  in  accordance 
with  ss.  51  and  52  of  the  Act,  but  that  the  manager  had  the  power 
of  authorising  any  third  person  to  institute  the  suit  on  behalf  of  the 
minors.  We  are  unable  to  adopt  this  view.  We  think  that  the  plain 
meaning  of  s.  55  is  this  :  That  suits  are  not  to  be  instituted  on  behalf 
of  wards  [691]  of  Court  without  the  authority  of  some  order  of  the  Court 
of  Wards,  provided  that  in  special  cases,  in  order  to  save  suits  from  being 
barred  by  limitation  while  the  order  of  the  Court  is  being  applied  for,  the 
manager  of  the  estate  may  of  his  own  motion  cause  a  plaint  to  be  filed  ; 
but  the  section  goes  on  distinctly  to  say  that  no  further  proceedings  in  the 
suit  so  filed  shall  be  taken  without  the  sanction  of  the  Court.  We  see 
nothing  in  this  section  to  over-ride  the  plain  provisions  of  ss.  51  and 
52,  which  prescribe  the  manner  in  which  suits  are  to  be  instituted  on 
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1889       behalf   of   minors.     In  such  suits  either  the  manager,   or  the  Collector,   or 
Nov.  22.     some  other  person  appointed  by  an  order  of  the  Court  of  Wards,    must  be 

named   as   next   friend.     In  the  present  case  neither  the  Collector  nor  the 

PRIVY       manager,    nor  any  person  authorised    by  the  Court   of  Wards,  was  named 
COUNCIL.    as  next   friend,    and    we    therefore    find    that  the  suit  was  brought  in  an 
17  C  688     irnprop61    form,    and  for  this   reason  alone  we   think  that  it   was  properly 
(P.C.)=      rejected. 

17  I.A.  5=  «  For  these  reasons,   then,  we  think  that  the  present  appeal  must  fail. 

501         ^ne  aPPeal  is  dismissed  with  costs." 

Mr.  R.  V.  Doyne,  for  the  appellants,  argued  that,  reference  being 
made  to  the  15th  section  of  the  Act  IX  of  1879,  the  letter  of  17th  Novem- 
ber 1879  conferred  on  Biseswar  Moitra  an  authority  to  sue  on  behalf  of 
the  present  appellants  sufficient  to  satisfy  the  55th  section  of  the  Act.  Also 
in  regard  to  the  letter  of  8th  May  1880  it  was  to  be  presumed  that  the 
Collector  was  acting  under  the  orders  of  the  Court  of  Wards,  and  in 
accordance  with  the  resolution  of  25th  February  1880.  The  Collector 
after  that  could  not,  by  his  letter  of  28th  May  1880,  interfere  with  the 
hearing  of  the  suit,  which  had  been  duly  instituted.  At  most,  the  with- 
drawal of  authority  should  only  have  the  effect  of  staying  the  suit  until 
these  appellants  should  be  released  from  the  control  of  the  Court  of 
Wards. 

Mr.  /.  D.  Mayne,  for  the  respondents,  was  not  called  upon  by  their 
Lordships,  whose  judgment  was  delivered  by 

JUDGMENT. 

LORD  HOBHOUSE. — The  matter  in  dispute  in  this  case  lies  within  a 
very  narrow  compass.  The  55th.section  of  the  Bengal  Court  of  Wards  Act, 
Act  IX  of  1789,  provides  that  "no  suits  shall  be  brought  on  behalf  of  any 
ward  unless  the  same  be  authorised  by  some  order  of  the  Court  " — (that 
is,  the  Court  of  Wards)  :  "  provided  that  a  manager  may  authorise  a  plaint 
to  be  filed  in  order  to  prevent  a  suit  from  being  barred  by  the  Law  of  Limi- 
tation; but  such  suit  shall  not  be  afterwards  proceeded  with,  except  under 
the  sanction  of  the  Court."  The  appellants  in  the  year  1879  were  wards  of 
Court,  and  [692]  Hurrogobind  Bose  had  been  appointed  manager  of 
their  estate,  On  the  17th  November  1879  Hurrogobind  Bose  wrote 
a  letter  to  the  plaintiff  in  this  suit,  Biseswar  Moitra,  anthorising  him  to 
institute  a  suit  on  behalf  of  the  wards  at  his  own  risk  and  responsibility, 
in  order  to  prevent  the  application  of  limitation.  The  letter  refers  to  appli- 
cations to  the  Collector  and  to  the  Commissioner,  and  to  opinions 
expressed  by  them,  but  it  does  not  mention  any  order  of  the  Court  of 
Wards,  nor  does  it  purport  to  come  from  the  Court  of  Wards  at  all. 
It  is  an  authority  of  the  manager  under  the  second  clause  of  s.  55  of  the 
Act  to  Biseswar  Moitra  to  institute  a  suit  for  the  purpose  of  saving  the 
time  of  limitation.  On  the  same  day  the  plaintiff  instituted  the  suif.  It 
seems  to  have  been  doubted  in  the  High  Court  whether  he  had  aurhority 
to  institute  the  suit.  Their  Lordships  considered  that  the  manager  had  the 
right  to  give  Biseswar  Moitra  the  authority,  and  that  the  suit  was  properly 
instituted.  Then  came  the  question  whether  the  suit  should  be  prosecuted. 
Biseswar  Moitra  took  immediate  steps  to  get  an  authority  from  the  Court 
of  Wards  to  prosecute  the  suit,  and  he  applied  to  the  Civil  Court  several 
times  to  give  him  time  to  produce  his  authority  to  prosecute  the  suit. 
On  the  8th  May  1880  a  letter  was  written,  which,  if  it  came  from  the 
Court  of  Wards,  would  show  that  they  were  then  of  opinion  that  the  suit 
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should  go  on,  for  it  purports  to  be  an  authority  from  the  Officiating  Collec-        1889 
tor  of  Rajshahye,  authorising  Biseswar  Moitra  to  act  as   next  friend  of  the     Nov.  22. 
infants.     But  it  does  not  purport  to  come  from  the  Court  of   Wards,   and      _    ' 
it   is   quite   clear   that   nobody   treated    it  as  being  an  authority  from  the 
Court  of  Wards,  because  on  the  10th    May   an   application   was   made   to  "ILt 

the  Civil  Court  to  postpone  the  case,  without  any  mention  of  the  letter  of  17  c.  688 
the  8th  May  as  being  an  authority  to  prosecute  the  suit.  However  that  (P.C.)  = 
may  be,  on  the  28th  May  a  letter  was  written  which  does  purport  to  17  I. A.  3= 
convey  the  opinion  of  the  Court  of  Wards.  It  was  written  by  the  Assistant  &  ^&?~?'^'^ 
Collector  to  the  Government  Pleader  and  the  writer  requested  the  Govern- 
ment Pleader  "  to  take  steps  at  once  to  inform  the  Court  and  intimate  to  the 
Mookhtar  of  the  junior  branch,  Biseswar  Moitra,  that  the  Court  of  Wards 
does  not  authorise  the  suit."  That  letter  was  communicated  to  the  Court. 
On  the  same  day  an  application  was  made  to  the  Court,  and  the  letter  was 
produced  which  refused  sanction  to  the  [693]  prosecution  of  the  case. 
Upon  that  the  plaintiff  applied  for  time  to  get  the  sanction  of  the  Court  of 
Wards,  and  time  was  given  him  and  on  two  subsequent  occasions  further 
time  was  given  that  he  might  get  the  sanction  of  the  Court  of  Wards. 
Ultimately  the  time  was  enlarged  until  the  14th  of  August,  and  on  the  14th 
of  August,  there  being  nothing  said  in  contradiction  of  the  letter  of  the 
28th  of  May,  the  Subordinate  Judge  ordered  that  the  case  should  be  struck 
off  the  file.  It  appears  to  their  Lordships  not  only  that  he  had  jurisdiction 
to  strike  the  case  off  the  file,  but  that  he  was  quite  right  in  doing  so.  He 
had  before  him  a  suit  which,  however  lawfully  instituted,  was  by  law 
incapable  of  being  prosecuted  without  a  sanction,  which  the  plaintiff  was 
unable  to  obtain. 

Their  Lordships  therefore  are  of  opinion  that  this  appeal  should  be 
dismissed  with  costs  ;  and  they  will  humbly  advise  Her  Majesty  in 
accordance  with  that  opinion. 

Appeal  dismissed. 

Solicitors  for  appellant  :  Messrs.  Wat  kins   &•  Lattey. 
Solicitors  for  respondent  ;  Messrs.  T.  L.  Wilson  <§•  Co, 

C,  B. 

17  C,  693  (P.O.)  m  5  Sar,  P.G.J,  501, 
PRIVY   COUNCIL. 

PRESENT  : 

Lord  Ashbourne,  Lord  Hobhouse,  Sty  B,  Peacock  and  Sir  R,  Couch, 
[On  petition  referring  to  an  appeal  from  the  High  Court  at  Calcutta.] 


GAUR  MOHUN  CHAKERBATI    (Appellant}  v.  TARASUNDERI 
DEBI  (Respondent)*      [23rd    November,  1889.] 

Privy  Council,  Practice   of — Procedure — Circumstances    and   terms    of  substitu- 
tion of  an  appellant, 

An  appellant,  after  the  transmission  of  his  appeal  to  England,  obtained  leave 
in  the  High  Court  to  withdraw  it.  The  appeal  involved  the  rights  of  a  minor, 
party  to  the  suit,  whose  mother  and  guardian  obtained  an  order  for  her  to  be 
substituted  for  tbe  withdrawing  appellant,  on  the  terms  that  she  should  give 
security  to  the  satisfaction  of  the  High  Court  for  costs  already  ordered,  and 
should  undertake  to  abide  by  any  order  as  to  general  costs, 

[R.,  10  C.L.J.  331  fc4  Ind.  Cas.  454  (456).] 

1003 


17  Cal.  694  INDIAN    DECISIONS,    NEW   SERIES 

1889  THIS  was  a  petition  preferred  by   Bamasunderi   Debi,    widow   of   the 

Nov.  23.     late  Dwarkanath  Chakerbati,  who  died  in    January    1886,    [694]    leaving 

;  also  another  widow,   the   respondent   Tarasunderi    Debi.     The    petitioner 

.PRIVY       asked  to  have  her  name,  or    that   of   her     adopted    son,    Debender    Nath 

COUNCIL.    Chakerbati,    through   her   as  his   guardian,  substituted  in  the  abovenamed 

17~C~S93    aPPea^  f°r  tha*    °f    *he    appellant,  Gaur    Mohun,    who   after  the  trans- 

(P.C.)  =      mission  of  the  record  to  England  had  applied  to  the  High  Court    for  leave 

5  Sar  P.C.J.  to  withdraw. 

s^i.  The  appeal  raised  the  question  whether  Dwarkanath  had,  by  his  will, 

given  to  the  petitioner  the  power  which  she  had  purported  to  exercise  in 
adopting  Debender  Nath.  The  Execution  of  the  will  was  denied  by 
Tarasunderi,  by  whom  Dwarkanath  had  a  son  who  survived  him,  but  this 
son  had  since  deceased.  Probate  of  the  will,  having  been  granted  under 
Act  V  of  1881,  was  afterwards,  on  23rd  April  1888,  revoked. 

The  appellant  Gaur  Mohun,  on  17th  February  1888,  had  obtained 
a  certificate  giving  leave  to  appeal  and  the  petitioner  now  represented  the 
injury  that  would  be  caused  to  the  minor  should  the  appeal  be  dis- 
continued. The  petition  set  forth  that  an  application  had  been  made 
on  the  5th  June  1889  to  the  High  Court  for  leave  to  substitute  the  peti- 
tioner Bamasunderi,  either  as  executrix  appointed  by  the  will  or  as 
guardian  of  the  adopted  minor,  Debender  Nath.  This,  however,  had 
been  refused,  on  the  ground  that  it  was  for  their  Lordships,  and  not  for 
the  High  Court,  to  dispose  of  the  matter. 

Mr.  R.  V.  Doyne,  supported  the  petition. 

Mr.  T.  H.  Cowie,  Q.C  ,  appeared  for  the  respondent,  Tarasunderi. 

JUDGMENT. 

Their  Lordships'  judgment  was  that  the  petitioner  ought  to  be  sub- 
stituted for  the  withdrawing  appellant  on  the  terms  that  she  gave  security 
to  the  satisfaction  of  the  High  Court  for  the  costs  already  incurred,  and 
undertook  to  abide  by  such  order  as  might  be  made  as  to  the  general 
costs. 

Solicitor  for  the  petitioner  :  Mr.  Stevens. 

Solicitors  for  the  respondent  :  Messrs.  Sanderson,  Holland,  &>  Adkin. 

C,  B, 
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[69S]  APPELLATE  CIVIL, 
Before  Mr.  Justice  Norvis  and  Mr.  Justice  Macphevson. 

GOPAL  CHUNDER  DAS  (Defendant)   v.  UMESH  NARAIN  CHOWDHRY 
AND  OTHERS  (Plaintiffs)*      [18th   April,  1890.] 

Bengal  Tenancy  Act  (VIII  of   1885),  s.    188— Suit  for  enhancement  of  rent  or  for 
additional  rent— Joint  proprietors. 

Having  regard  to  the  provisions  of  3.  188  of  the  Bengal  Tenancy  Act,  1885, 
where  two  or  more  persons  are  jo'nt  proprietors,  they  must  all  join  in  bringing 
a  suit  for  enhancement  of  rent  or  for  additional  rent, 

Guni  Mahomed  v.  Moran  (1)  referred  to. 

*  Appeal  from  Appellate  Decree  No.  134  of  1889,  against  the  decree  of  Baboo 
Buloram  Mullick.  Subordinate  Judge  of  Pubna  and  Bogra,  dated  the  llth  of  January 
1889,  affirming  the  decree  of  Baboo  Debendro  Nath  Roy,  Munsif  of  Shazadpore,  dated 
the  30th  of  June  1888. 

(1)  4C.  96. 
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[F.,  3  C.L.J.  627  =  10  C.W.N.  787;  20  Ind.  Cas.  659 ;  Rel.,  4  C.W.N.  503  ;  18  C.W.N. 
168  (169)  =  20  Ind.  Cas.  820  ;  Appr.,  25  C.  917  (919)  ;  R.,  19  C.  593  (602)  ;  33  C. 
1010=  10  C.W.N.  952  ;  16  C.L.J.  427=  18  Ind.  Cas.  197  (198)  ;  9  C.W.N.  34  (45)  ; 
11  C.P.L.R.  144  (146)  ;  14  Ind.  Cas.  738  (740)  ;  D.,  19  C.  610  (613)  ;  19  C.  755 
(759)  ;  3  C.W.N.  225  (227).] 

THIS  appeal  arose  out  of  a  suit  for  enhancement  of  rent  and  addi- 
tional rent  under  ss.  30  and  52  of  the  Bengal  Tenancy  Act,  1885. 
The  suit  was  brought  by  Umesh  Narain  Chowdhry  and  five  others,  who 
were  the  proprietors  of  an  eight-annas  share  in  mouzah  Ghope  Selanda 
Kole  Chinakhara  in  zillah  Pubna  against  their  tenant  Gopal  Chunder 
Das  (defendant  No.  1),  and  their  co-proprietors  of  the  remaining  eight- 
annas  share,  Grish  Chunder  Rahut  and  Durga  Nath  Rahut,  who  were 
made  pro  forma  defendants. 

The  facts  of  the  case  are  stated  in  the  judgment  of  the  High  Court. 

Baboo  Sreenath  Das  and  Babo  Grija  Stinker  Mozbomdar,  for  the 
appellant. 

Dr.  Rash  Behari  Ghose  and  Baboo  Mohini  Mohun  C  hucker  butty  t  for 
the  respondents. 

The  judgment  of  the  High  Court  (NoRRis  and  MACPHERSON,  JJ.) 
was  as  follows  : — 

JUDGMENT. 

This  is  a  suit  under  the  Bengal  Tenancy  Act  to  enhance  the  rent  of 
the  tenant  defendant,  and  to  obtain  additional  rent  for  land  which  he  is 
said  to  hold  in  excess  of  the  area  for  which  rent  has  been  previously  paid 
by  him. 

The  plaintiffs  are  the  proprietors  of  an  eight-annas  share  of  the 
mehal  to  which  the  holding  of  the  defendant  appertains,  and  [696]  the 
defendants  2  and  3  are  proprietors  of  the  remaining  eight  annas. 

The  plaint  sets  out  that  the  plaintiffs  and  the  co-sharer  defendants 
are  in  joint  possession  by  making  separate  collections  ;  that  the  tenant 
defendant  is  in  possession  of  a  temporary  ryoty  jote  of  218  bighas  15 
cottahs  at  a  variable  rent  of  Rs.  95-7,  which  jote  is  recorded  in  the  name 
of  his  father  in  the  sheristah  of  the  plaintiffs  and  of  their  co-sharers  ; 
that  the  land  which  the  defendant  really  holds  amounts  to  242  bighas 
1  chattack ;  that  they  are  entitled  to  rent  for  the  excess  area  and  to 
enhanced  rent  for  the  land  in  the  holding,  the  grounds  on  which  enhance- 
ment is  claimed  being  all  those  specified  in  s.  30  of  the  Tenancy  Act. 
They  accordingly  pay  that  the  entire  rent  may  be  assessed  at  Rs.  348-4-5, 
and  that  a  moiety  of  this  may  be  decreed  to  them  on  account  of  their 
share, 

The  tenant  defendant  pleaded  inter  alia  that  the  plaintiffs  being  only 
fractional  shareholders  could  not  alone  bring  this  suit  either  for  enhanced 
or  additional  rent;  that  although  the  rent  was  paid  separately  to  the 
plaintiffs  and  to  their  co-sharers  in  proportion  to  their  respective  shares, 
there  was  no  separate  tenancy  under  each ;  that  he  was  not  in  possession 
of  the  quantity  of  land  alleged  ;  that  the  rent  was  less  than  that  stated  ; 
and  that  his  jotes  were  kaimi  and  mokarari  and  had  been  admitted  to 
be  so  by  the  co-sharer  defendants. 

It  appears  that  before  the  new  Bengal  Tenancy  Act  came  into  opera- 
tion the  plaintiffs  had  brought  a  suit  to  enhance  the  defendant's  rent, 
This  was  dismissed  on  account  of  the  invalidity  of  the  notice  of  enhance- 
ment,  but  it  was  proved  in  that  suit  that  the  defendant  was  in  possession 
of  242  bighas  of  land,  It  is  only  necessary  for  the  purpose  of  this  appeal 
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to  allude  to  three  issues  which  the  Courts  had  to  determine.  These 
were — 

1st — Could  the  plaintiffs  maintain  this  suit  as  regards  the  enhanced 
rent  ? 

2nd — Could  they  maintain  it  as  regards  the  additional  rent  for  the 
excess  area  ? 

3rd — Was  the  decision  in  the  previous  case  conclusive  as  to  the 
extent  of  land  in  the  defendant's  possession  ? 

The  Munsif  held  that  under  s.  188  of  the  Tenancy  Act  the  plaintiffs 
could  not  by  themselves  sue  for  enhanced  rent,  as  in  such  [697]  a 
suit  all  the  landlords  must  join,  but  that  there  was  nothing  to  prevent 
their  suing  for  the  the  additional  rent  an  account  of  the  excess  area.  He 
further  held  that  the  question  of  the  area  of  the  land  was  yes  judicata  by 
reason  of  the  previous  decision ;  and  on  these  finding,  and  accepting  the 
defendant's  evidence  as  to  the  prevailing  rate,  he  gave  the  plaintiffs  a 
modified  decree.  The  Subordinate  Judge,  on  the  appeal  of  both  parties, 
reversed  the  Munsif 's  decision  on  the  first  of  the  issues  referred  to  above, 
and,  upholding  it  as  regards  the  other  two  issues,  remanded  the  case  in 
order  that  the  other  questions  which  arose  might  be  disposed  of. 

The  defendant,  who  is  the  appellant  before  us,  contends  that  the 
decision  of  the  Subordinate  Judge  on  all  the  three  issues  is  wrong.  We 
think  the  Munsif  was  right  and  the  Subordinate  Judge  wrong  in  the 
construction  of  s.  188.  That  section  is  as  follows  : — "  When  two  or  more 
persons  are  joint  landlords  anything  which  the  landlord  is  under  this 
Act  required  or  authorised  to  do  must  be  done  either  by  both  or  all  those 
persons  acting  together,  or  by  an  agent  authorised  to  act  on  behalf  of  both 
or  all  of  them."  Section  28  provides  that  the  rent  of  an  occupancy  ryot, 
when  paid  in  money,  shall  not  be  enhanced  except  as  provided  by  the 
Act ;  and  the  following  sections  prescribe  the  mode  of  enhancement,  the 
circumstances  under  which,  and  the  extent  to  which,  it  may  be  made.  As 
regards  the  mode,  it  may  be  by  contract  subject  to  certain  stringent  condi- 
tions, or  by  suit ;  and  s.  30,  which  relates  to  a  suit,  commences  as  fol- 
lows  : — "The  landlord  of  a  holding  held  at  a  money  rent  by  an  occupancy 
ryot  may,  subject  to  the  provisions  of  this  Act,  institute  a  suit  to  enhance 
the  rent  on  one  or  more  of  the  following  grounds  (namely)."  Section  188 
is  therefore,  as  one  of  the  provisions  of  the  Act,  imported  into  s.  30,  and 
the  only  question  seems  to  be  whether  the  plaintiffs  and  their  co-sharers 
are  joint  landlords  of  the  holding  within  the  meaning  of  s.  188.  It  is, 
clear,  we  think,  that  the  suit  must  be  to  enhance  the  rent  of  the  entire 
holding,  and  that  the  suit  must  be  brought  by  all  the  joint  landlords,  the 
landlord  being  the  person  or  persons  immediately  under  whom  a  tenant 
holds. 

The  allegations  in  the  plaint  show  pretty  clearly  that  the  plaintiffs  are 
not  the  sole  landlords  of  the  holding  in  question.  It  forms  part  of  an 
undivided  estate,  of  which  they  are  only  fractional  [698]  proprietors, 
and  they  are  only  entitled  to  receive  a  fraction  of  the  entire  rent  payable, 
Whether  they  have  joint  or  separate  sheristas,  the  holding  is  recorded  as 
one  holding  bearing  one  entire  rent.  This  rent  would  be  payable  jointly 
to  all  the  landlords  (in  this  case  the  proprietors)  but  for  an  arrangement 
by  which  they  collected  separately  their  respective  shares.  It  has  been 
held,  however,  and  it  is  only  necessary  to  cite  as  authority  the  Full  Bench 
case  of  Guni  Mahomed  v.  Moran  (1),  that  such  an  arrangement  does  not 
.  -  .  ^  ...... 

(1)  4  C.  96. 
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give  rise  to  a  separate  tenancy,  and  that  the  original  tenancy  under  all 
the  landlords  still  continues.  The  case  has  indeed  proceeded  throughout 
on  the  understanding  that  the  plaintiffs  and  their  co-sharers  were  joint 
landlords,  the  only  question  being  whether  s.  188  applied.  In  our  opinion 
it  does  apply,  and  was  intended  to  apply  to  a  case  like  this.  So  far  there- 
fore, as  the  enhancement  is  concerned,  the  suit  will  not  lie  at  the  instance 
of  the  plaintiffs  alone. 

We  think  also  that  the  suit  for  additional  rent  on  account  of  the 
excess  land  will  not,  as  framed,  lie.  It  is  true  that  s.  52  differs  from 
s.  30  in  this,  that  it  merely  declares  the  liability  of  the  tenant  to  pay 
additional  rent,  and  the  circumstances  which  the  Court  should  take  into 
consideration  if  a  suit  it  brought  to  obtain  it,  and  that  it  does  not  ex- 
pressly convey  any  authority  to  the  landlord  to  bring  a  suit  or  import  the 
provisions  of  s.  188.  But  the  same  principle  applies  alike  to  a  claim  for 
enhanced  rent  and  to  a  claim  for  additional  rent.  The  land,  which  is 
said  to  be  in  excess  of  the  area  for  which  rent  has  been  previously  paid, 
has  been  held,  rightly  or  wrongly,  as  part  of  the  original  holding.  There 
is  here  no  allegation  that  it  has  been  taken  by  trespass.  If  a  decree  is 
obtained,  the  excess  land  will  be  annexed  to  the  land  of  the  original  hold- 
ing, and  the  additional  rent  will  be  added  to  the  original  rent.  There 
will  be  no  new  holding  created.  If,  therefore,  some  of  several  joint  land- 
lords cannot  enhance  the  rent  of  the  original  holding,  they  cannot,  it 
seems  to  us,  any  the  more  add  to  that  rent  in  any  other  way,  and  they 
cannot  increase  the  area  of  the  holding  any  more  than  they  can  reduce  it. 
The  right  of  some  of  several  co-sharers  to  collect  separately  their  share  of 
the  entire  rent  of  an  undivided  holding  is  quite  distinct.  It  rests  on  an 
[699]  arrangement  between  the  co-sharers  and  the  tenants  as  to  the 
mode  in  which  the  entire  rent  shall  be  collected,  but  which  preserves 
intact  the  original  tenancy  both  as  regards  the  area  of  the  holding  and 
the  rent  paid.  We  cannot,  therefore,  see  the  analogy,  which  both  a 
Munsif  and  the  Subordinate  Judge  find  to  exist,  between  a  suit  for  rent  and 
a  suit  for  additional  rent  when  the  parties  suing  are  some  only  of  several 
co-sharers. 

For  the  reasons  stated  we  think  the  suit  is  not  maintainable  by  the 
plaintiffs,  and  it  is  unnecessary,  therefore,  to  determine  the  remaining 
point,  viz.,  whether  the  question  of  area  is  yes  judicata,  by  reason  of  the 
former  decision.  We  therefore  decree  the  appeal,  reverse  the  decision  of 
the  Subordinate  Judge,  and  dismiss  the  suit  with  costs  in  all  Courts. 
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'  FULL  BENCH. 

BENCH  Before  Sir  W.  Comer  Pettier  am,  Kt.,  Chief  Justice,  Mr.  Justice 

'  Prinsep,  Mr.  Justice  Pigot,  Mr.  Justice  O'Kinealy  and 

17  c  699  MY.  Justice  Ghose. 

(F.B.). 

PREM  CHAND  DEY  (Decree-holder)  v.  MOKHODA  DEBI 
(Judgment. debtor)*      [18th  June,  1890.] 

Jurisdiction — Sale  in  execution  of  a  decree — Property  outside  jurisdiction  of  Court 
executing  decree— Code  of  Civil  Procedure  (Act  XIV  of  1882),  ss.  16,  223,  649. 

A  Court  has  no  jurisdiction,  in  execution  of  a  decree,  to  sell  property  over 
which  it  had  no  territorial  jurisdiction  at  the  time  it  passed  the  order  of  sale. 

The  decree-holder  at  a  sale  under  a  mortgage  decree  purchased  the  mortgaged 
property  with  leave  of  the  Court.  Before  the  order  of  sale  passed  the  mort- 
gaged property  had  been  transferred  by  an  order  of  Government  to  the  jurisdiction 
of  another  Court.  Held  by  the  Full  Bench  :— That  the  sale  must  be  set  aside  as 
being  without  jurisdiction. 

Katnini  Soondari  Chowdhrani  v.  Kali  Prosonno  Ghose  (1)  followed. 

[P.,  J8  C.  526;  26  M.L.J.  189=  (1914)  M.W.N.  205  ;  R..  23  B.  22  ;  39  C  104(109)  = 
16C.W.N.  402=14  C.L.J.  228=11  Ind.  Cas.  417  (418);  27  M.  118  (119)  ;  9  C.P. 
LR.  137  (139)  ;  D.,  19  C.  13  ;  21  C.  639  (641)  ;  22  C.  871  (874)  ;  14  C.P.L.R.  92 
(94);  163P.L.R.  1901.] 

IN  this  case  one  Prem  Chand  Dey,  an  assignee  of  a  mortgage  over 
certain  properties  at  that  time  within  the  jurisdiction  [700]  of  the 
Munsif  of  Bishenpur,  obtained  in  the  Court  of  the  Munsif  of  Bishenpur 
by  consent  a  decree  under  s.  88  of  the  Transfer  of  Property  Act  against 
the  mortgagor.  This  decree  provided  that  the  judgment-debtor  should  pay 
the  sum  due  under  the  mortgage  by  the  12th  April  1887,  and  in  default 
the  mortgaged  property  should  be  sold.  Execution  of  this  decree  was 
taken  out  in  1887  against  the  judgment-debtor,  and  in  1888  the  mort. 
gaged  property  was  sold,  the  decree-holder  himself,  with  leave  of  the 
Court,  being  the  purchaser  thereof.  An  objection  was  then  raised  by  the 
judgment-debtor  that  inasmuch  as  the  property  was  not  within  the 
jurisdiction  of  the  Munsif  of  Bishenpur,  but  had  by  an  order  of 
Government  been  transferred  with  other  lands  to  the  jurisdiction  of 
another  Munsif,  the  sale  was  invalid.  This  transfer  from  ons  jurisdiction 
to  another  took  place  about  two  months,  before  the  institution  of  the  suit  on 
this  mortgage.  The  objection  raised  by  the  judgment-debtor  was  allowed 
by  both  the  lower  Courts.  The  decree-holder  appealed  to  the  High  Court, 
and  the  case  came  on  for  hearing  before  Mr.  Justice  Prinsep  and  Mr.  Justice 
Hill,  who  passed  the  following  order : — "  Two  questions  arise  for  our 
decision  in  this  second  appeal :  first,  whether  in  the  course  of  proceed- 
ings in  execution  to  set  aside  a  sale  held  in  execution  of  a  decree  it  is 
competent  to  the  debtor  to  raise  for  the  first  time  an  objection  going  to 
the  jurisdiction  of  the  Court  which  passed  the  decree,  even  to  the  validity 
of  the  decree  itself.  Next,  whether,  supposing  that  an  objection  to  the 
validity  of  the  decree  itself  is  untenable  in  the  proceedings  in  execution  of 
that  decree,  the  sale  could  properly  be  held  by  the  Court  which  admittedly 

*  Full  Bench  on  Appeal  from  Order  No.  92  of  18S9.  from  an  order  of  Babu 
Brojendro  Kumar  Seal,  District  Judge  of  Bankura.  dated  the  14th  December  1888,  con- 
firming the  order  of  Babu  Shoshi  Bhusan  Chatterji,  Munsif  of  Bishenpur,  dated  the  18th 
September  1888. 

(1)  12I.A.  215  =  12  C.  225. 
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had   not  jurisdiction   at   the   time  that   the  sale   took  place  over  the  lands        1890 
which    were   to  be   sold.     Our  inclination  is  to  disallow  the  first  objection,     JUNE  18. 
and   to  hold  that  in  the  course  of  proceedings  in  execution  of  a  decree  it  is       ~ 
not  competent  to  a  judgment-debtor  for  the  first  time  to  dispute  the  juris-     J?  ULL 
diction  of  the  Court  to  try  the  suit,  and  to  ask  to  have  the  particular  decree 
declared  to  be  inoperative,   although  he  has  not  objected  to  it  in  the  appeal     17  c.  699 
allowed  by  law.     This,  no  doubt,  is  a  point  of  great  importance,  on  which       (F.B.). 
it    is   necessary    to    have   the   decisions   of    the   lower    Courts   uuiform. 
But   if   we    were   to  hold,    as  we  are  inclinded  to  do,    that    this   objection 
could    not  properly    be  raised    in  the  present  stage    of  the  proceedings,  we 
[701]    should  feel  bound  to   refer  the  matter   for   consideration  by  a  Full 
Bench  of  this  Court,    because  we  are  not    disposed    to  agree  with  the  view 
of  the  law  expressed  by  another  Division  Bench  in  the  case  of  Kartik  Nath 
Pandey  v.  Tilukdari   Lull   (1).     In  our  opinion  a  Court  of  Execution  is  not 
competent   to  sell  properties   under    an  order   for  sale  passed   under  s.  88 
of  the    Transfer  of  Property  Act,    if  at  the  time  when  that  sale  is  held  that 
Court  has  no  longer  jurisdiction  over  the  lands  which  it  is  proposed  to  sell. 
We   think  rather  that,    having  regard    to  the  terms  of  s.  223,    cl.  (c)  of  the 
Code  of  Civil  Procedure,  execution  should  be  transferred  to  a  Court   having 
jurisdiction  over  the  immoveable  property,    and  therefore    alone  competent 
to    hold    such    sale.     We   therefore    desire   to  have  the    opinion   of  a  Full 
Bench  of  this  Court  on  both  the  points  in  this  case.  " 

Baboo  Rash  Behari  Ghost  (with  him  Baboo  Nolini  Ran j  an  C  hatter ji), 
for  the  appellant : — The  objection  to  jurisdiction  was  not  raised  until  the 
execution  proceedings,  and  in  that  stage  it  comes  too  late  ;  Sadasiva  Pillai 
v.  Ramalinga  Pillai  (2).  You  cannot  raise  jurisdiction  at  a  late  stage  of 
proceedings;  Kandoth  Mammi  v.  Neelancherayil  Abdn  Kalandan  (3). 
Manohar  Bhivra  v.  Potanis  (4).  No  consent  even  can  give  jurisdiction — 
Meenakshi  Naidoo  v.  Subramaniya  Sastvi  (5),  Ledgard  v.  Dull  (6). 

The  order  must  be  accepted  as  valid  and  binding.  The  following  cases 
show  that  you  cannot  raise  the  plea  of  jurisdiction  at  a  late  stage  of  the 
proceedings  : — Modun  Mohiin  Ghose  Flazra  v.  Baroda  Soondari  Dasia  (7), 
Bishenmun  Singh  v.  Land  Mortgage  Bank  of  India  (8),  Ooma  Soondaree 
Dossee  v.  Bepin  Behavy  Roy  (9),  Radha  Gobind  Gossami  v.  Ooma 
Soondaree  Dossee  (10),  Naro  Han  v.  Anpwnabai  (11).  A  somewhat  similar 
case  to  the  last  is  that  of  Revell  v.  Blake  (12).  I  say  that  tlie  jurisdiction 
of  the  Munsif  is  derived  from  the  Civil  Courts  Act  ;  he  may  try  cases 
under  [702]  Rs.  1,000,  but  he  cannot  try  a  case  of  a  person  whose  land  is 
outside  his  jurisdiction.  When  the  matter  of  jurisdiction  is  a  question  of 
fact,  the  Munsif  will  have  jurisdiction,  for  the  superior  Courts  will  not 
interfere  with  the  findings.  See  Brown  v.  Cocking  (13),  There  is  also  a 
distinction  between  a  voluntary  and  an  involuntary  submission  to 
jurisdiction  ;  you  cannot  after  a  voluntary  submission  turn  round  and 
question  it.  Ex  parts  Pratt  (14).  Where  it  is  a  voluntary  submission  it 
cannot  be  objected  to.  The  Queen  v.  Judge  of  County  Court  of 
Shropshire  (15),  Broad  v.  Perkins  (16),  Latchman  Pundeh  v.  Moddan 
Mohun  Shye  (17),  and  Maseyk  v.  Steel  (18). 

(1)  15  C.  667.  (2)  15B.L.R.   382.  (3)  8  M.H.C.  14. 

(4)  2  B.H.C.  396.  (5)  H  I  A.  160=  11  M.  26.         (6)  13  I  A.  134  =  9  A.  191. 

(7)  8  C.L  R.  261.  (S)«  11  C.  244  (248).  (9)   13  W.R.  292. 

(lo)  24  W.R.  363.  (11)   11  B.  160  (note)  170.          (12)  L.R.  7  C.P.  .100  (304). 

(13)  L.R.  3  Q  B.  672.         (14)  L.R.  12  Q.B.D.  334  (341).  (15)  20   Q.B.D.    242  (246), 

(16)  L.R.  21  Q.B.D.  533.  (17)  6  C.  513.  (18)  14  C.  661, 
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1890  Baboo    Srinath    Dass,    Baboo    Sharoda    Churn    Mittev,    and    Baboo 

JUNE  18.  Shaumbu  Chunder  Dey,  for  the  respondents,  were  not  called  upon. 

~ —  The   opinions  of  the    Full  Bench  (PETHERAM,  C.  J.,  PRINSEP,   PIGOT, 

'ULL  O'KiNEALY,  and  GHOSE,  IT.)  were  as  follows  : — 
BENCH.  JJ  ' 

OPINIONS. 

17  C   699 

(F  B  )  PETHERAM  C.  J.,  (PRINSEP,  PIGOT,  and  O'KINEALY,  J  J.,  concur- 

ring).— This  was  a  suit  brought  on  a  mortgage  of  139  bighas  of  land  form- 
ing part  of  mauza  Bouridanga,  Gopinathpur.  It  was  brought  in  the 
Court  of  the  Munsif  of  Bishenpur,  and  by  consent  it  was  decreed  that  the 
debtor  should  pay  the  mortgage-debt  by  the  end  of  Choir  1293,  and,  in 
default,  that  the  mortgaged  property  should  be  sold.  Execution  was  taken 
out  in  1887,  and  on  the  debtor  paying  Rs.  60,  the  execution  proceedings 
were  struck  off.  Execution  was  again  sued  out  in  1888,  when  the  pro- 
perty was  sold  and  purchased  on  the  21st  May  by  the  decree-holder  for 
Rs.  50.  It  has  been  found  by  both  Courts  that  at  the  time  the  suit  was 
brought,  and  when  the  order  for  sale  was  passed,  the  mortgaged  property 
was  wholly  within  the  jurisdiction  of  the  Munsif  of  Bankura,  and  not 
within  the  territorial  jurisdiction  of  the  Munsif  of  Bishenpur,  who 
executed  the  decree. 

Both  Courts  have  refused  to  confirm  the  sale ;  and  the  Division  Bench 
of  this  Court,  which  heard  the  case  in  appeal,  has  asked  our  opinion  on  the 
following  question,  viz.,  whether  a  Court  in  execution  of  decree  is  compe- 
tent to  sell  property,  if,  at  the  time  the  sale  [703]  is  held,  the  Court  has 
no  longer  jurisdiction  over  the  land  which  it  is  proposed  to  sell. 

We  are  of  opinion  that  the  Court  has  no  such  jurisdiction.  By  s.  16 
of  the  Code  of  Civil  Procedure,  suits  for  the  recovery  of  immoveable 
property,  or  for  the  determination  of  any  other  right  or  interest  in 
immoveable  property  must  be  instituted  in  the  Court  within  the  local  limits 
of  whose  jurisdiction  the  property  is  situate.  This  shows  that  the  object 
of  the  Code  is  to  limit  the  territorial  jurisdiction  of  the  Courts  in  regard  to 
the  property  that  they  are  entitled  to  deal  with.  The  case  of  Kamini 
Soondari  Chowdhvani  v.  Kali  Prosunno  Ghose  (1)  strongly  supports  this 
opinion.  In  that  litigation  a  suit  for  foreclosure  relating  to  lands  in  the 
24-Pergunnahs  was  dismissed  in  the  24-Pergunnahs  Court,  and  an  action 
upon  a  covenant  in  the  mortgage-deed  relating  to  lands  in  Nuddea  was  also 
dismissed  in  the  Nuddea  Court.  On  appeal  the  High  Court  upheld  the 
decision  of  the  Nuddea  Court,  but  decreed  the  appeal  made  from  the  Court 
of  the  24-Pergunnahs,  and,  remanding  the  latter  case,  directed  that  Court 
to  determine  certain  questions  relating  to  the  village  of  Alumpur,  within 
the  district  of  Nuddea.  Against  that  decree  there  was  an  appeal  to  the  Privy 
Council,  and  their  Lordships  set  aside  the  decree  on  the  broad  ground  that 
the  High  Court  in  its  Appellate  capacity  was  not  in  a  position  to  give 
jurisdiction  to  the  Court  of  the  24-Pergunnahs,  so  as  to  enable  the  latter 
Court  to  deal  with  a  case  commenced  and  prosecuted  in  Nuddea  relating 
to  lands  in  that  district.  It  would  seem,  therefore,  that  the  Courts  in 
this  country  have  no  power  to  determine  any  right  or  interest  in 
immoveable  property  lying  wholly  outside  their  local  jurisdiction.  Nor 
does  the  argument  in  favour  of  the  extended  jurisdiction  of  the  Courts  in 
the  mofussil  based  on  s.  223  appear  to  us  to  be  supported  by  that  section. 
So  far  as  the  Procedure  Code  is  concerned,  execution  of  a  decree  is  only  a 
continuation  of  the  suit,  and  there  appears  no  legitimate  reason  why  a 

(1)  121.  A.  215  =  12  C.  225. 
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Before  My.  Justice  Tottenham  and  Mr.  Justice  Ameer  Ali. 


MOHINI  MOHAN  DAS  (Judgment-debtor),  Petitioner  v.  SATIS 

CHANDRA  ROY  AND  OTHBRS  (Decree-holders),  Opposite-party.* 

[7th  March,  1890.] 

Valuation   of  suit — Suit  for  possession  and  mesnc   profits — Value  of  the  original 
suit— Act  XII  of  1887,  s.  21. 

In  a  suit  for  possession  and  mesne  profits,  the  value  of  the  original  suit  for  the 
purposes  of  s.  21  of  Act  XIII  of  1887  depends  not  merely  upon  the  value  of 
the  property  sought  to  be  recovered,  but  also  upon  the  value  or  amount  of  the 
profits  recoverable. 

[R,    31  C.  365    (367)  =  8   C.W.N.    223;  34   C.  954    (F.B.)=6   C.L.J.    255=11    C.W.N- 
1133;  D.,  21  C.  550  (554).] 

SATIS  CHANDRA  ROY  and  others  (the  opposite  party)  brought  a  suit 
in  the  Court  of  the  Subordinate  Judge  of  Dacca  against  Mohini  Mohan 
Das  and  Mary  Pogose  (the  petitioners)  and  another  for  the  recovery  of 
possession  of  certain  immoveable  property  and  for  mesne  profits,  but  did 
not  state  the  amount  they  [705]  claimed  on  account  of  mesne  profits. 
They  valued  the  suit  at  Rs.  4,000  and  paid  the  court-fee  on  that  amount, 
undertaking  to  pay  a  further  court-fee  on  any  sum  that  might  be  found 
due  to  them.  They  obtained  a  decree  for  possession,  which  directed  that 
mesne  profits  should  be  ascertained  in  execution.  There  was  no  appeal 
from  this  decree.  In  the  execution  proceedings  mesne  profits  were  assessed 
at  Rs.  6,188-2-0,  upon  which  sum  an  additional  court-fee  was  paid.  On 


YIII.]  MOHINI  MOHAN  DAS  V.    SATIS    CHANDRA  ROY  17  Qal.  705 

Court   in    the  later   stage   of   a    suit    should  have    greater  powers  than  it 
possessed  at  its  institution.     But  however  that   may   be,   a   comparison   of     JUNE  18. 
s.    223    with    the   last  paragraph   of  s.    649  seems  to   us  to  indicate  that 
territorial  jurisdiction  is    a   condition    precedent   to   a  Court   executing   a       FULL 
decree.  BENCH. 

[704]  We  are,  therefore,  of  opinion  that  the  Court  below  not  having, 
at  the  time  it  passed  the  -order  of  sale,  territorial  jurisdiction  over  any 
portion  of  the  property  sold,  and  this  being  a  suit  between  the  decree-holder 
and  the  judgment-debtor,  that  the  Judge  was  right  in  refusing  to  confirm 
the  sale. 

In  the  result  the  appeal  will  be  dismissed  with  costs. 

GHOSE,  J. — I  agree  in  holding  that  the  Munsif  of  Bishenpur  had  no 
jurisdiction  to  sell  the  property,  and  that  therefore  he  was  right  (and  so 
also  was  the  Judge  of  the  appellate  Court)  in  refusing  to  confirm  the  sale. 
And  this,  I  should  think,  he  was  bound  and  competent  to  do,  when  he 
found  that  he  had  no  jurisdiction  to  hold  the  sale.  I  do  not  understand 
that  the  last  portion  of  the  judgment  just  delivered  by  the  Chief  Justice 
is  intended  to  decide,  or  suggest,  that  if  a  third  party,  and  not  the  decree- 
holder,  were  the  purchaser,  the  Courts  below  would  not  be  right  in  making 
the  order  they  did,  and  it  is  therefore  not  necessary  to  discuss  that  matter 
in  this  case. 

A.  A.  c.  Appeal  dismissed. 


*  Civil  Rule  No.  1706  of  1889  agiinst  the  order  of  Baboo   Krishna  Chandra   Chat- 
terjee,  Subordinate  Judge  of  Dacca,  dated  the  24th  of  August  1889. 
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the  24th  August  1889  the  Subordinate  Judge  passed  an  order  disallowing 
the  petitioners'  objections  as  to  their  liability  under  this  assessment. 
From  this  order  the  petitioners  appealed  to  the  District  Judge  of  Dacca, 
who  returned  the  memorandum  of  appeal  on  the  ground  that  the  appeal 
lay  to  the  High  Court  and  not  to  him.  Thereupon,  the  petitioners  obtained 
from  Norris  and  Ghose,  JJ.,  a  rule  in  the  following  terms : — 

"  Let  a  rule  issue  upon  the  opposite  party  to  show  cause  before  this  Court 
why  the  District  Judge  of  Dacca  should  not  be  directed  to  hear  the  appeal 
in  this  petition  specified,  or  why  this  petition  should  not  be  registered  as 
a  memorandum  of  appeal  to  this  Court  from  the  order  of  the  Subordinate 
Judge,  dated  the  24th  August  1889,  and  left  the  record  be  sent  for." 

On  the  rule  coming  up  for  argument, 

Baboo  Mohini  Mohan  Roy  and  Baboo  Lai  Mohan  Das,  for  the  peti- 
tioners. 

Baboo  Promotho  Nath  Sen,  for  the  opposite  party. 

The  contentions  of  the  parties  appear  from  the  judgment  of  the 
High  Court  (TOTTENHAM  and  AMEER  An,  JJ.)  which,  omitting  the  facts, 
was  as  follows  : — 

JUDGMENT. 

The  question  involved  in  this  rule  is  whether,  under  s.  21  of  Act  XII 
of  1887,  the  appeal  of  the  judgment-debtors  lies  in  this  Court  or  in  the 
Court  of  the  District  Judge. 

For  the  petitioners  it  is  contended  that  the  expression  "  value  of  the 
original  suit  "  in  s.  21  of  Act  XII  of  1887  means  the  valuation  fixed  upon 
by  the  plaintiff  at  the  outset,  without  regard  to  the  value  of  the  relief  sought 
or  the  amount  of  the  mesne  profits  that  might  be  found  due  to  the  plaintiff; 
and  it  has  been  urged  that  to  hold  that  the  appeal  from  the  decree  for 
possession  should  lie  to  the  District  Judge,  and  that  the  appeal  on  the 
question  of  mesne  profits  should  lie  to  this  Court,  would  involve  an  anomaly. 
[706]  F°r  the  decree-holders  it  has  been  contended  that  the  value  of  the 
suit  depends  not  merely  upon  the  value  of  the  property  sought  to  be 
recovered,  but  also  upon  the  value  or  amount  of  the  profits  recoverable. 
We  think  this  contention  is  correct. 

Under  s.  50  of  the  Code  of  Civil  Procedure,  the  plaintiff,  in  a  suit  for 
mesne  profits  or  for  money  to  be  ascertained  on  the  taking  of  unsettled 
accounts,  is  allowed  to  value  his  claim  approximately.  Accordingly  when 
a  claim  for  mesne  profits  is  joined  to  a  claim  for  the  recovery  of  land,  the 
plaintiff  may  either  fix  a  nominal  or  approximate  value  on  the  latter  part 
of  his  claim,  or  not  fix  any  value  at  all.  In  either  case  the  amount  of  mesne 
profits  is  usually  reserved  for  enquiry  after  the  preliminary  decree  for 
possession.  When  the  enquiry  as  to  the  amount  of  mesne  profits  recover- 
able is  reserved,  the  decree  for  possession  is  only  a  partial  decree  ;  the  final 
decree  is  made  only  after  the  mesne  profits  have  been  ascertained.  Now, 
in  such  cases  the  value  of  the  suit  is  made  up  of  two  elements,  viz.,  the  value 
of  the  property  claimed  and  the  amount  of  the  mesne  profits.  Should  the 
plaintiff  put  any  approximate  value  upon  his  claim  for  mesne  profits, 
the  value  of  his  suit  for  the  purpose  of  determining  the  forum  of 
appeal  from  the  preliminary  decree  would  be  constituted  of  two  known 
elements,  viz.,  the  value  of  the  property  plus  the  assessed  amount  of  mesne 
profits,  and  the  appeal  would  lie  to  this  Court  or  to  the  District  Judge's 
Court,  as  the  value  of  the  two  elements  together  exceeds  Rs.  5,000  or  falls 
below  it.  But  when  no  amount  is  fixed  approximately  or  nominally 
upon  the  mesne  profits,  it  is  an  unknown  quantity,  and  the  value  of  the 
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suit,  so  far  as  the  appeal  from  the  preliminary  decree  for  possession  is 
concerned,  is  the  value  of  the  property  alone,  which  would  determine  the 
forum  of  appeal.  When  the  amount  of  mesne  profits  has  been  ascertained, 
the  value  of  the  original  suit  is  the  value  of  the  property  sued  for,  plus 
the  mesne  profits,  and  the  appeal  would  lie  accordingly. 

We  do  not  think  there  is  any  anomaly  involved  in  this  conclusion.  We 
think  that  the  "  value  of  the  original  suit  "  depends  on,  and  is  involved  in, 
the  value  of  the  relief  sought ;  and  when  once  the  final  decree  ascertaining 
the  amount  of  mesne  profits  is  made,  the  precise  value  of  the  suit  becomes 
ascertained.  Until  then  it  is  a  variable  quantity.  To  hold  otherwise  would 
be  to  declare  [707]  that  the  Legislature  intended  that  only  one  conponent 
part  of  the  value  should  be  taken  into  consideration  for  determining  the 
forum  of  appeal  and  not  the  other. 

We  accordingly  hold  that,  under  s.  21  of  Act  XII  of  1887,  the  appeal 
in  this  case  lies  to  this  Court  and  not  to  the  District  Judge,  and  we  direct 
that  the  appeal  of  the  petitioners  be  registered  accordingly.  No  costs  of 
the  rule. 


c.  D.  p. 


Rule  made  absolute. 


17  C.  707. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Tottenham  and  Mr.  Justice  Ameer  Ali. 


APPEL- 
LATE 
CIVIL. 

17  C.  704. 


KRISHNA  PROSAD  NAG  AND  OTHERS  (Defendants)  v.  MAIZUDDIN 
BISWAS  AND  ANOTHER  (Plaintiffs)?-'      [25th  March,  1890.] 

Small  Cause  Court,  Mofussil — Provincial  Small  Cause  Court  Act  (IX  of  l887)--Juris- 
diction-Suit  for  damages  for  the  forcible  cutting  and  carrying  away  of  grass. 

Act  IX  of  1887  does  not  exclude  from  the  jurisdiction  of  the  Small  Cause  Court 
a  suit  for  damages  for  the  forcible  cutting  and  carrying  away  of  grass. 

Sungram  Singh  v.  Juggun  Singh  (l)  ;  Daur  Sinha  v.  Rughnundun  Sinha 
(2)  ;  Danna  Ayyan  v.  Rajapa  Ayyan  (3)  ;  and  Manappa  Mudali  v.  McCarthy 
(4),  referred  to, 

[Overruled,  23  C.  884  (F.B.) ;  F.,  18  C.  316  ;  15  M.  298  (300)  ;  6  Ind.'Cas.  415  •  2  O  C 
256(257)  ;  Cited,  119  P.R.  1894;  R..  4  Ind.  Cas.  812  (813)  =  U.B  R  2nd  Or' 
(1909),  C.P.C.O.  II,  1—2,. p.  21  ;  R.  ft  Com.,  94  P.R.  1900  =  39  P.L.R.  1901  ;  D.  22 
C.  877  (889).] 

THIS  was  a  rule  under  s.  25  of  the  Provincial  Small  Cause  Court  Act 
of  1887. 

Maizuddin  Biswas  and  another  instituted  a  suit  for  damages  in  the 
Court  of  Small  Causes  at  Furreedpore  against  Krishna  Prosad  Nag  and 
others  (among  whom  were  the  petitioner),  making  their  co-sharers  pro- 
forma,  defendants.  The  plaintiffs  alleged  that  they  and  their  co-sharers 
were  the  lessees  of  a  plot  of  re-formed  chur  land  called  Chur  Madhubdia 
in  pergunnah  Pas  Pashur,  and  that  in  the  month  of  Bhadro  1293  (August- 
September  1886)  the  principal  defendants  had  trespassed  on  their 
land  and  forcibly  cut  and  carried  away  the  grass  growing  on  50  bighas 
thereof.  The  plaintiffs  claimed  from -the  principal  defendants  the  sum 
of  Rs.  250  as  damages  in  respect  of  their  share  of  the  grass  that 
[708]  had  been  cut  and  carried  away.  The  principal  defendants  leaded, 

*  Civil  Rule  No.  1615  of  1889  against  the  decree   of  Baboo  Troilokhya  Nath  Mitter, 
Judge  of  the  Court  of  Small  Causes,  Furreedpore,  dated  the  29th  of  August  1889 
(1)  2  N.W.P.H.C.  18.     (2)  3  N.W.P.H.C.  101,       (3)  2  M.  181.     (4)  3  M.  192. 
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inter  alia,  want  of  jurisdiction  of  the  Court,  and  also  denied  the  plaintiffs' 
title. 

The  Judge  found  as  a  fact  that  the  principal  defendants  had  no  right 
or  interest  in  the  land,  that  they  were  trespassers  and  had  wrongfully 
cut  and  carried  away  the  grass  growing  on  the  land.  Accordingly,  on 
29th  August  1889,  the  Judge  gave  the  plaintiffs  a  decree  for  Rs.  240  with 
costs  against  the  principal  defendants  except  three  of  them. 

Thereupon,  these  defendants  moved  the  High  Court  under  s.  25 
of  Act  IX  of  1887,  and  obtained  a  rule  calling  on  the  plaintiffs  to  show 
cause  why  the  decree  of  the  29th  August  should  not  be  set  aside. 

On  the  rule  coming  up  for  argument — 

Baboo  Srinath  Das  and  Baboo  Grij'a  Stinker  Mozumdar,  for  the 
petitioners. 

Dr.  Rash  Behari  Ghose  and  Baboo  Harendra  Nath  Mookerjee,  for 
the  opposite  party. 

The  contentions  of  the  parties  appear  from  the  judgment  of  the  High 
Court  (TOTTENHAM  and  AMEER  ALI,  JJ.),  which  was  as  follows: — 

JUDGMENT. 

The  question  involved  in  this  rule  is  whether,  having  regard  to  the 
provisions  of  art.  31  of  the  second  schedule  to  the  Provincial  Small 
Cause  Court  Act  (Act  IX  of  1887),  a  suit  for  damages  for  the  forcible  cutting 
and  carrying  away  of  grass  is  cognizable  by  the  Court  of  Small  Causes. 
The  plaintiffs  instituted  this  suit  in  the  Small  Cause  Court  of  Furreedpore 
upon  the  allegation  that  they  were  the  lessees  of  a  piece  of  land,  and 
that  the  defendants  had  wrongfully  trespassed  on  the  same  and  cut  and 
carried  away  the  grass  growing  thereon. 

The  defendants  had,  among  other  pleas,  raised  an  objection  to  the 
jurisdiction  of  the  Court,  and  also  denied  plaintiffs'  title  to  the  land. 
The  Judge,  however,  found  as  a  fact,  that  the  defendants  had  no  sort  of 
connection  with  the  land  in  question,  and  that  they  had  wrongfully  taken 
the  grass  as  alleged  in  the  plaint,  and  accordingly  decreed  the  plaintiffs' 
claim.  The  defendants,  thereupon,  obtained  a  rule  from  a  Division 
Bench  of  this  Court  under  s.  25  of  the  Provincial  Small  Cause  Court 
[709]  Act,  calling  upon  the  plaintiffs  to  show  cause  why  the  decree  of  the 
Judge  should  not  be  set  aside.  Upon  the  hearing  of  the  rule  it  was  con- 
tended  on  behalf  of  the  defendants  that  in  view  of  the  last  clause  of  the 
article  already  mentioned,  the  Small  Cause  Court  had  no  jurisdiction  to 
entertain  the  suit.  It  is  said  that  the  words  "  profits  of  immoveable 
property  .  .  .  .  .  wrongfully  removed  by  the  defendant "  include 
crops  or  produce  of  land  forcibly  carried  away.  We  are  of  opinion  that 
art.  31  does  not  except  from  the  jurisdiction  of  the  Court  of  Small 
Causes  suits  for  damages  for  trespass  and  for  the  forcible  appropriation  of 
crops  or  the  produce  of  land.  A  reference  to  the  words  of  arts.  30  and 
31  will  render  this  perfectly  clear.  Article  30  excludes  from  the  cognizance 
of  the  Small  Cause  Courts  a  suit  for  an  account  of  property  and  for  its 
due  administration  under  decree,  and  art.  31  declares  "  any  other  suit 
for  an  account,  including  a  suit  by  a  mortgagor  after  the  mortgage  has 
been  satisfied  to  recover  surplus  collections  received  by  the  mortgagee, 
and  a  suit  for  the  profits  of  immoveable  property  belonging  to  the  plaintiff 
which  have  been  wrongfully  received  by  the  defendant,"  to  be  likewise 
beyond  the  jurisdiction  of  Courts  of  Small  Causes.  From  the  collocation 
of  the  articles  it  is  manifest  that  the  suits  referred  to  in  the  last  clause  of 
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art.  31  are  of  the  same  nature,  ejusdem  generis,  as  those  previously  des- 
cribed. That  clause,  in  our  opinion,  applies  to  cases  where  a  person 
under  some  claim  of  title  has  received  the  profits  of  immoveable  property 
and  the  rightful  owner,  on  the  establishment  of  his  title,  seeks  to  recover 
the  same.  The  article  clearly  means  to  treat  such  a  suit  as  one  for  an 
account.  An  examination  of  s.  6  of  Act  XI  of  1865  and  of  some 
of  the  cases  decided  thereunder  would  show  that  suits  for  damages  for 
trespass  on  land  were  never  intended  to  be  excepted  from  the  jurisdiction 
of  the  Small  Cause  Court.  Section  6  of  Act  XI  of  1865  provided  that 
"  claims  for  money  due  on  bond  or  other  contract,  or  for  rent,  or  for  per- 
sonal property,  or  for  the  value  of  such  property,  or  for  damages  "  with 
certain  limitations  not  necessary  to  mention  here,  should  be  cognizable 
by  the  Courts  of  Small  Causes. 

In  the  case  of  Snngram  Singh  v.  Jog  gun  Singh  (1),  no  doubt  it  was 
held  that  a  suit  for  assessed  mesne  profits  within  the  pecuniary  limit 
prescribed  in  the  section,  '•  being  a  suit  for  damages,"  [710]  was  cognizable 
by  the  Small  Cause  Court,  but  that  case  has  never  been  followed.  It 
would  seem  that  the  Legislature,  in  order  to  remove  all  doubts  on  the 
point,  expressly  exempted  suits  for  mesne  profits  from  the  cognizance  of 
the  Courts  of  Small  Causes.  It  may  be  remarked  also  that  the  language 
of  the  last  clause  of  art.  31  is  uniform  with  that  of  art.  109  of  the 
Limitation  Act,  which  relates  to  suits  for  mesne  profits  ;  an*  this  fact, 
too,  would  indicate  that  the  Legislature,  in  art.  31  of  the  2nd  schedule 
of  the  Small  Cause  Court  Act,  was  providing  for  the  same  class  of  suits. 
Under  s.  6  of  the  old  Act  a  suit  for  the  wrongful  reaping  and  carrying  off 
the  produce  of  lands  was  held  to  be  cognizable  by  a  Court  of  Small 
Causes — Daur  Sinha  v.  Raghunundun  Sinha  (2).  In  the  case  of  Darma 
Ayyan  v.  Rajapa  Ayyan  (3)  it  was  alleged  by  the  plaintiff  that  he  and  the 
first  defendant  were  in  joint  possession  of  a  parcel  of  land,  and  that  his 
share  of  the  produce  for  the  year  1887  was  carried  away  by  the  first 
defendant  wiih  the  aid  of  the  second  defendant.  He  accordingly  claimed 
Rs.  187  as  the  value  of  his  share  of  the  produce.  The  defendants  pleaded 
that  the  plaintiff  had  no  right  to  the  possession  of  the  land.  In  the 
face  of  this  objection  the  High  Court  held  that  the  Small  Cause  Court 
had  jurisdiction  to  entertain  the  suit.  In  another  case,  Manappa  Mudali 
v.  McCarthy  (4),  decided  by  a  Full  Court  consisting  of  Turner,  C.  J., 
Innes,  Kernan,  and  Ayyar,  JJ.,  it  was  conceded  that  a  suit  for  damages 
for  the  wrongful' cutting  and  carrying  away  of  bamboos  or  any  other  pro- 
duce of  land  was  cognizable  by  the  Small  Cause  Court,  and  the  only 
question  discussed  was  whether  an  objection  as  to  the  title  of  the  plaintiff 
to  the  land  would  oust  the  jurisdiction.  It  was  held  that  the  jurisdiction 
is  not  ousted  when  the  objection  is  raised  incidentally. 

We  hold  that  the  present  Act  has  altered  in  no  way  the  cognizability 
by  Small  Cause  Courts  of  suits  for  trespass  on  land  and  the  wrongful 
appropriation  of  produce,  and  that  the  present  suit  was  properly  maintain- 
able in  the  Court  of  Small  Causes. 

The  other  objections  taken  in  the  petition  have  not  been  pressed,  nor 
have  they  any  force.  The  rule  accordingly  is  discharged  with  costs. 
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C.    E>.    P. 


Rule  discharged. 


(1)  2N.W.P.H.C.  18.      (2)  3  N.W.P.H.C.  101.        (3)  2  M.  181.         (4)  3  M.  192. 
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JUNE.^.  [7H]  FULL  BENCH. 

FULL  Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  Mr.  Justice  Prinsep, 

BENCH.  Mr.  Justice  Pigot,  Mr.  Jtistice  O'Kinealy,  and  Mr.  Justice  Ghose. 


17  C.  711  ~  „ 

(F.B.),  PUNCHANUN    BUNDOPADHYA,    MINOR,    BY    HIS    MOTHER    AND 

GUARDIAN  KAMINI  DEBI  (Plaintiff)  v.  RABIA  BIBI  AND  OTHEES 
(Defendants).*      [18th  June,  1890.] 

Execution  of  decree — Claim  to  attached  property — Questions  arising  between  the 
parties  or  their  representatives — Code  of  Civil  Procedure  (Act  XIV  of  1882), 
ss.  234.  244,  278—283. 

Held,  BY  THE  FULL  BENCH  : — An  objection  taken  by  a  person  who  has 
become  the  representative  of  the  judgment-debtor  in  the  course  of  the  execution 
of  a  decree  to  the  effect  that  the  property  attached  in  satisfaction  thereof  is  his 
own  property,  "and  not  held  by  him  as  such  representative,  is  a  matter  cognizable 
only  under  s.  244  of  the  Code  of  Civil  Procedure,  and  not  the  proper  subject- 
matter  of  a  separate  suit  by  a  party  against  whom  an  adverse  order  may  have 
been  passed  under  ss.  280  and  281,  as  provided  by  s.  283. 

Held,  by  the  majority  of  the  Full  Bench  (PRINSEP,  O'KiNEALY,  and 
GHOSE,  jj): — Sections  278  to  283  of  the  Civil  Procedure  Code  do  not  cover  the 
case  of  any  contest  between  perties  to  the  suit  or  their  representatives,  on  the 
record  of  the  suit  in  regard  to  the  execution,  discharge,  or  satisfaction  of  a 
decree.  The  effect  of  the  decision  between  such  parties  is  that  the  right  to 
enforce  or  oppose  execution  is  determined  under  s.  244,  subject  to  the  result 
of  such  appeal  as  is  allowed  by  law. 

Per  PRINSEP  and  O'KINEALY,  JJ  : — Section  244  should  be  liberally  constru- 
ed to  prevent  litigation. 

IDiss.,  29  C.  696  (698)  ;  P.,  28  A.  51=A.W.N.  (1905)  180  ;  19  B.  328  (331)  ;  23  B.  237 
(241);  35  C.  364  =  7  C.LJ  537=12  C.W.N.  310;  6  C.P.L.R.  4;  16  Ind  Cas. 
385  (386;  ;  Appr.,  17  A.  245  (249)  ;  Cited.  1  O.C.  Sup.  60  (68)  ;  R..  24  C.  62 
(74)  (F.B  )  ;  27  C.  34  (36)  ;  34  C.  642  =  5  C.LJ.  421=11  C.W.N.  593  =  2  M.L.T. 
207;  17  M.  399  (401);  23  M.  195  (200)  (F.B.)  ;  6  C.W.N.  63;  6  C.W.N.  663 
(664)  ;  8  C.W.N  353  (354)  ;  16  C  PL  R.  19  (27)  ;  8  O.C.  405  (B)  ;  D.,  6  Bom. 
L.  R.  1043  (1049)  ;  12  C.P.L  R.  73(75);  12  Ind  Cas.  411  ;  39  C.  298  (303)=  14 
C.L.J.  425=  16  C.  W  N.  26=  12  Ind.  Cas.  163  (F.B.).] 

THIS  was  a  reference  to  a  Full  Bench  made  by  a  Division  Bench 
(PRINSEP  and  HILL,  JJ.)  on  the  12th  July  1889  ;  the  referring  order  was 
as  follows : — 

11  The  predecessor  of  the  plaintiff  obtained  a  decree  on  the  28th  of 
December  1881,  on  a  mortgage  bond,  against  the  hasband  of  defendant 
No.  1.  In  execution  a  portion  only  of  the  mortgage  debt  was  satisfied 
by  sale  of  the  mortgaged  properties.  During  the  proceedings  in  execution 
the  mortgagor- debtor  died,  and  in  the  course  of  further  proceedings 
taken  in  execution  of  that  decree  after  his  death  against  his  widow 
as  his  representative,  [712]  certain  property  was  attached  as  forming 
portion  of  his  estate.  The  widow  objected  on  the  ground  that  this  property 
had  been  sold  to  her  on  the  1st  January  1883,  that  is,  after  the  decree  and 
before  the  attachment.  Her  objection  was  allowed,  and  the  property  was 
released  from  attachment.  The  decree-holder  now  sues  to  have  it  declared 
that  the  sale  was  fraudulent  and  collusive  ;  that  the  property  was  that  of 
the  judgment-debtor,  and  therefore  liable  in  satisfaction  of  the  decree 
against  him. 

*  Full  Bench  on  Appeal  from  Original  Decree  No.  194  of  1888  against  the  decree 
of  Babu  Madhub  Chunder  Chuckerbati,  Subordinate  Judge  of  Burdwan,  dated  the 
3ist  of  May  1888. 


PUNCHANUN   BUNDOPADHYA  V.   RADIA    BlBl  17  Cal,  713 

"  An  objection  was  taken  and  allowed  by  the  Court  of   first  instance        1890 
that   the   suit   was    barred    by  s.    244  of   the    Code   of   Civil  Procedure,     J"NE  18. 
inasmuch   as  the    matter  could    be  properly    tried  only  in    execution  of  the       pULL 
decree  as  between  the  decree-holder  and  the  defendant  No.  2,  the  represen-      RENCH 
tative  of  the  original   debtor,  as   it  related   to  the   execution,  discharge,   or 
satisfaction    of  the  decree.     That   is  the  only    point  which  has  as  yet  been     17  c.  711 
heard  by  us  on   appeal.     The  decisions   of  this  Court   and  the   other  High       (F.B.). 
Courts  have  not  been  uniform    in  respect   of  this  very   important  point,  on 
which  the   case  law  may    be  said    to  commence  with  the  judgment  of  their 
Lordships  of  the  Privy  Council  in  the  case  of  Chowdhry  Waked  Alt  v.Jumaee 
(1).     These  cayes   are  set  out  in  the   judgment  of  the  lower    Court,  but  we 
would  add  to   them  two  more  recent   cases — Raj  Rup  Singh  v.  Ram  Golam 
Roy  (2)   and   Gour   Moni  Dabee  v.    Jagut  Chandra  Audhikavi  (3),  decided 
by   another   Division   Bench   on   the   21st   May  last.     We  think  it  most 
desirable  that  the  expression  of  an   opinion  by  a  Full  Bench    on  this  point 
should  be  obtained  so  as  to  ensure  the  uniformity  of  procedure  in  the  future, 
and  we  may  add  that    we  have  no   hesitation  in  following  in   this  case  the 
rule  laid    down  in   Raj  Rup   Singh  v.   Ram  Golam   Roy  (2).     We  therefore 
refer,  for  the  consideration  of  a  Full  Bench,  the  following  point : — Whether 
an  objection  taken  by  one    who  has  become  the   representaiive  of  the  origi- 
nal judgment-debtor  in  the  course   of   execution  of   a  decree,  to  the  effect 
that   the    property   attached   in   satisfaction     thereof   is    his   own    private 
property,  and  not  held  by  him  as  such    representative,  is  a  matter  cogniza- 
ble   only  under   s.    244   of    the    Code   of   Civil   Procedure,   and  not   the 
proper  subject-matter  of  a  separate  [713]  suit  by  a  party  against  whom  an 
adverse  order  may  have  been  passed  under  ss,  280  and  281  as  provided  by 
s,  283," 

Baboo  Svinath  Doss  (with  him  Baboo  Tarriiek  Nath  Sen  and  Baboo 
Benode  Behari  Mukerji},  for  the  appellant, 

Dr.  Rash  Behari  Ghost  and  Baboo  Lai  Mohnn  Das,  for  the  respond, 
ents, 

The  following  cases  were  referred  to  in  the  course  of  the  arguments  :— 

Chowdhry  Wahed  AH  v,  Jumaee  (1),  Wahed  Alt  v,  Jumaee  (4),  Buddu 
Ramaiya  v.  Venkaiya  (5),  Ameeroonissa  Khatoon  v.  Meer  Mahomed  Hossein 
Chowdhry  (6),  Abedoonissa  Khatoon  v.  Ameeroonnissa  Khatoon  (7),  Kanailall 
Khan  v.  Sashi  Bhuson  Biswas  (8),  Baba  Mahomed  v.  Webb  (9),  Kameshwar 
Per  shad  v.  Run  Bahadur  Singh  (1 0),  Hira  Lai  Chatter ji  v.  Gourmoni 
Deli  (11),  Basudeo  Narain  Singh  v.  Seolojy  Singh  (12),  Haragobind  Das 
Koiburto  v.  Issuri  Dasi  (13),  Roop  Lall  Doss  v.  Bekani  Meah  (14),  Raj 
Rup  Singh  v.  Ram  Golam  Roy  (2),  Naga  Thayah  v.  Burn  (15),  Gour  Moni 
Dabee  v.  Jugut  Chundra  Audhikari  (3),  Arundadhi  Ammyar  v.  Natesha 
Ayyar  (16),  Arunachalla  v.  Zamindar  of  Sivagivi  (17),  Ravuuni  Menon  v. 
Kunju  Nayar  (18),  Nimba  Harishet  v.  Sitaram  Paraji  (19),  Bahori 
Lai  v.  Gauri  Sahai  (20),  and  Mulmantri  v.  Ashsak  Ahmad  (21). 

The  opinions  of  the  Court  (PETHERAM,  C.  J.,  PRINSEP,  PIGOT, 
O'KiNEALY  and  GHOSE,  JJ.)  were  as  follows  : — 


(1) 

11 

B.L.R.  149. 

(2) 

16 

C 

1. 

(3) 

17  C.  57. 

(4) 

2  B  L.R.F.B.  73  =  11  W.R.F.B. 

1. 

(5) 

3  M.H.C.  263. 

(6) 

20 

W 

.R.  280. 

(7) 

4  I 

.A 

.  66  (74). 

(8) 

6  C.  777. 

(9)  6  C.  786. 

(10) 

12 

C. 

458. 

(ID 

13 

C. 

326. 

(12) 

14  C.  640. 

(13)  15  C.  187. 

(14) 

15 

c. 

437. 

(15) 

2 

B. 

LR.F, 

B. 

91  =  11 

W.R.F.B. 

8. 

(16) 

5 

M. 

391. 

(17) 

7 

M.  328. 

(18) 

10  M.  117. 

(19) 

9 

B. 

458. 

(20) 

8 

A. 

626. 

(21) 

9  A.  605. 
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PETHERAM,   C.  J. — My     answer   to  the  question     put   to   the    Full 

FULL       Bench  is,  that  an  objection  taken  by  one  who  has  become  the  representative 

BENCH,     of  the  original  judgment-debtor  in   the  course  of  [714]  the   execution  of  a 

decree,   to  the   effect  that  the  property  attached  in    satisfaction  thereof   is 

17  C.  711     his  own  private  property  and  not    held  by  him  as  such  representative,  is  a 

(F.B.)>       matter   cognizable  only  under    s.  244  of   the  Code  of  Civil    Procedure,  and 

not  the  proper  subject-matter  of   a  separate   suit  by  a  party  against  whom 

an  adverse  order  may  have  been  passed  under  ss.  280  and  281  as  provided 

by  s.  283. 

Section  233  provides  that  when  a  judgment-debtor  dies  before  the 
decree  has  been  fully  executed,  the  decree-holder  may  apply  to  execute  it 
against  the  legal  representative  or  the  deceased,  and  the  section  goes  on 
to  limit  the  liability  of  the  legal  representative  to  assets  of  the  deceased 
which  have  come  to  his  hands,  and  gives  the  Court  power  to  compel  him  to 
produce  accounts,  so  that  under  s.  234  a  question  may  arise  between 
the  decree-holder  and  the  legal  representative  of  the  deceased  as  to 
whether  the  legal  representative  has  or  has  had  assets  of  the  deceased 
which  are  liable  to  answer  the  decree-holder's  claim. 

In  the  present  case,  although  the  question  takes  the  form  of  an  en- 
quiry  whether  certain  property,  which  is  admittedly  in  the  hands  of  the 
person  against  whom  an  order  has  been  made  under  s.  234,  came  to  her 
as  the  heiress  of  the  deceased  or  by  some  other  title,  it  is  in  fact  the  very 
question  contemplated  by  s.  234  whether  the  legal  representative  has  or 
has  had  assets  of  the  deceased,  and  so  is  liable  to  satisfy  the  claim  of  the 
decree-holder. 

Section  244  provides  that  all  questions  between  the  parties  to  the  suit, 
or  their  representatives,  relating  to  the  execution,  discharge  or  satisfac- 
tion of  the 'decree,  shall  be  determined  by  order  of  the  Court  executing  the 
decree,  and  not  by  separate  suit :  and  I  think  that  this  question  under 
s,  234,  whether  the  legal  representative  has  or  has  had  assets,  must  be  a 
question  between  him  and  the  decree-holder  relating  to  the  execution  of 
the  decree,  and  so  comes  within  the  operation  of  s.  244.  Mr.  Justice 
Wilson,  in  the  case  of  Raj  Rup  Singh  v.  Ram  Gttlatn  Roy  (1),  has  taken 
the  same  view  of  the  section,  and  after  an  elaborate  examination  of  the 
authorities  comes  to  the  conclusion  that  they  support  that  view,  and  it  is 
not  necessary  for  me  to  add  more  than  that  I  entirely  agree  with  his 
judgment. 

[718]  Our  attention  has  been  called  to  a  reported  case  of  later  date 
than  the  judgment  of  Mr.  Justice  Wilson,  that  of  Gouv  Mont  Debt  v. 
Jugut  Chundra  Audhikari  (2).  In  that  case  the  learned  Judges,  Totten- 
ham and  Banerjee,  JJ.,  say  that  questions  raised  under  the  provisions  of 
s.  234  must  be  decided  under  s.  244.  The  other  questions  which  were 
discussed  in  their  judgment  do  not  arise  in  this  reference. 

PIGOT,  J. — I  agree  that  upon  the  authorities  the  matter  was  one 
cognizable  under  s.  244,  and  that  therefore  a  separate  suit  will  not  lie. 

O'KiNEALY,  J. — It  appears  from  the  record  of  this  case  that  the  pre- 
decessors of  the  plaintiff  obtained  a  mortgage  decree  on  the  28th  December 
1881  against  the  husband  of  defendant  No.  1,  and  that  during  the  pro- 
ceedings in  execution  the  mortgogor  died,  and  the  defendant  Rabia  .Bibi 
was  placed  on  the  record  as  his  representative.  Subsequently  certain 
property  was  attached  as  forming  a  portion  of  the  mortgagor's  estate,  and 

(1)  16  Cl.  (2)  17  C.  57. 
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on  the  widow  objecting,  her  objection  was  allowed  and  the  property  releas-        1890 
ed   from   attachment.     This   order   is  to  be  found  at  page  46  of  the  paper-     JUNE  18. 
book,  and  runs  as  follows  : —  ~ 

"  The   oral   and  documentary  evidence  offered  by  the  claimant  proves     J? 
that   she  is  in  possession  of  the  properties  claimed  from  before  the  date  of 
attachment,  under  a  kobala  executed   by    her   late    husband   in    part   satis-     17  Q  7 
faction  of  her  den-mohur.  (F.B.). 

"  The  decree-holder  has  failed  to  rebut  this  evidence.  I  accordingly 
allow  the  claim.  The  property  claimed  shall  be  released  from  attachment. 
Vakeel's  fee,  Rs.  20,  and  other  costs  of  the  claimant,  shall  be  borne  by  the 
decree-holder." 

In  this  state  of  facts  the  learned  Judges  of  the  Division  Bench,  who 
heard  this  case,  have  referred  to  us  for  consideration  the  following 
question : — 

"  Whether  an  objection  taken  by  one  who  has  become  the  representa- 
tive of  the  original  judgment-debtor  in  the  course  of  execution  of  a  decree, 
to  the  effect  that  the  property  attached  in  satisfaction  thereof  is  his  own 
private  property,  and  not  held  by  him  as  such  representative,  is  a  matter 
cognizable  only  under  s.  244  of  the  Code  of  Civil  Procedure,  and  not  the 
proper  subject-matter  of  a  separate  suit  by  a  party  against  whom  an  [716] 
adverse  order  may  have  been  passed  under  ss.  280  and  281,  as  provided  by 
s.  283." 

Section  244  (c)  states  that  a  Court  executing  a  decree  shall  determine, 
among  other  questions — 

"Any  other  questions  arising  between  the  parties  to  the  suit  in  which 
the  decree  was  passed,  or  their  representatives,  and  relating  to  the  execu- 
tion, discharge,  or  satisfaction  of  the  decree." 

This  section,  with  the  exception  of  the  words  "  or  their  representatives," 
is  the  same  as  s.  11  of  Act  XXIII  of  1861,  and  the  meaning  to  be  attached 
to  it  has  been  the  subject  of  discussion  on  several  occasions  before  their 
Lordships  of  the  Privy  Council. 

In  the  case  of  Wahcd  Ali  v.  Jumaee  (1),  the  facts  were  as  follows  : — 
A  suit  for  possession  of  immoveable  property  and  mesne  profits  was 
brought  against  certain  defendants  among  whom  were  Wahed  Ali  and 
his  daughter  Mussummat  Jumaee.  Wahed  Ali  died,  and  an  application 
was  made  in  January  1856  to  have  his  son,  Mullick  Inayet  Hossein, 
his  daughter,  Mussummat  Jumaee,  and  others,  made  defendants,  as 
being  his  heirs  and  representatives,  Ultimately  in  the  High  Court  the 
claim  against  Mussummat  Jumaee  personally  was  dismissed,  but  posses- 
sion with  mesne  profits  was  decreed  against  her  in  her  representative 
capacity, 

In  execution  of  the  decree  Mussummat  Jumaee's  private  property  was 
sold  notwithstanding  her  objections,  and  Wahed  Ali  became  the  purchaser, 
This  sale  was  confirmed  on  the  15th  March  1864,  and  after  its  confirmation 
Mussummat  Jumaee  brought  a  suit  to  cancel  the  sale  held  in  the  execution 
proceedings  and  to  obtain  her  property.  The  case  came  before  a  Full 
Bench  of  this  Court,  and  the  majority  of  the  Judges  held  that  Mussummat 
Jumaee  was  only  a  party  in  her  representative  capacity,  and  that  the 
Legislature  only  intended  that  parties  in  their  own  right,  and  not  parties 
in  their  representative  character,  should  come  within  the  purview  of  s.  11 
of  Act  XXIII  of  1861.  They  therefore  decided  that  a  regular  suit  would 
lie.  This  case  was  appealed  to  the  Privy  Council,  and  their  Lordships  held 

(1)  2  B.L.R.  F.B.  73. 
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1890       that  where   a   decree   was   passed   against  a  person  in  his  representative 

JUNE  18.      capacity,  he  was  a  party  to  the  suit  in  respect  of  any    question   that   might 

~  —        arise    [717]   between  him  and  the  other  parties  relating  to  the  execution  of 

FuLL       thedecreewithinthemeaningofs.il    of   Act   XXIII    of    1861.     So   far 

BENCH,     therefore   it   has   been   settled   that   a    party    sued    in  this  representative 

1?1T~711     caPacity  and  against  whom  a  decree  has    been    obtained    is,    in    regard    to 

(F.B.).       any  claim  that  he  may  make  in  his  own  right  to  property  attached,  a  party 

within  the  meaning  of  s.  11  of  Act  XXIII  of  1861. 

The  next  case  in  which  an  interpretation  was  put  under  s.  11  of 
Act  XXIII  of  1861,  was  that  of  Abedunnessa  v.  Amirunnessa,  in  the  Privy 
Council  (1).  That  was  a  case  in  which,  after  the  death  of  the  decree- 
holder,  a  contest  arose  between  two  parties  Wajid  Ali  and  another  as  to 
which  of  them  was  to  be  treated  as  his  legal  representative.  At  last  it 
was  held  that  Wajid  Ali  was  the  representative.  A  suit  was  then  insti- 
tuted to  declare  that  Wajid  Ali  was  not  the  legal  representative,  and  for 
an  injunction  to  prohibit  execution  of  the  decree  in  the  previous  suit.  So 
far  as  the  present  case  is  concerned,  it  is  only  necessary  to  state  what 
their  Lordships  of  the  Privy  Council  said  in  regard  to  s.  11,  Act  XXIII 
of  1861. 

They  say,  — 

"  Their  Lordships  quite  accede  to  the  view  of  the  learned  Counsel  for 
the  appellant,  that  this  section  was  intended  to  enable  questions  to  be  tried 
in  execution  cases  which  could  not  have  been  so  tried  before,  and  to  provide, 
as  might  have  been  expected,  an  appeal  from  decisions  in  such  trials  ;  but 
the  question  narrows  itself  to  this,  whether  the  present  case  comes  under 
these  words  :  '  any  other  questions  arising  between  the  parties  to  the  suit 
in  which  the  decree  was  passed  and  relating  to  the  execution  of  the  decree.' 
There  must  be  two  conditions  to  give  the  Court  jurisdiction.  The  ques- 
tion must  be  between  parties  to  the  suit,  and  must  relate  to  the  execution 
of  the  decree."  (2) 

They  then  further  add,  by  way  of  pointing  out  the  rules  which  should 
guide  a  Judge  in  deciding  whether  a  person  was  a  party  or  not,  that 
Wajid  Ali  "  was  in  no  proper  sense  of  the  word  a  party  to  the  suit.  No 
rights  of  Wajid  Ali  were  determined  or  considered  in  the  suit,  He  was 
not  on  the  record  when  judgment  was  given,  nor  when  the  decree  was  made. 
He  subsequently  applied  [718]  for  execution  of  the  decree  ;  but  it  appears 
to  their  Lordships  impossible  to  say  that  a  person  by  merely  applying  for 
execution  of  the  decree  thereby  constitutes  himself  a  party  to  the  suit," 
under  s.  11,  Act  XXIII  of  1861. 

Since  then,  the  words,  •'  or  their  representatives,"  have  been  added 
to  the  section  by  the  Legislature,  and  following  the  rules  laid  down  by 
their  Lordships  of  the  Privy  Council,  it  appears  to  me  that  s.  244, 
embraces  all  cases  where  there  is  an  existing  decree,  in  which  the  contest 
is  between  parties  whose  names  were  on  the  record  when  the  judgment 
was  given  or  the  decree  made,  or  their  representatives,  and  where  some 
right  has  been  determined  or  considered  between  the  parties  or  their 
representatives,  such  right  relating  to  the  execution,  discharge  or  satisfac- 
tion  of  the  decree.  In  the  present  case  all  these  conditions  are  fulfilled. 
I  therefore  think  that,  unless  we  were  to  unduly  narrow  the  scope  of  a 
flection,  which  should  be  liberally  construed  in  order  to  prevent  litigation, 
the  question  arising  in  this  case  was  one  under  s.  244  of  the  Code  of  Civil 
Procedure, 

(I)  4  I.A.  66»2  C.  327.  (2)  4  I,A.  66  (74). 
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The   next   point  is,  whether  this  claim  can  be  considered  to  be  a  claim        1890 
coming  within  the  provisions  of  ss.  278  to  283  of  the  Civil  Procedure  Code.     JUNE  18. 
These    sections  correspond  to  s.  246  and  the  following  sections  of  Act  VIII 
of    1859,  the  scope  of  which  was  twice  considered  in  Full   Bench    decisions 
of   this   Court.     In    Waked  Ali   v.  Jumaee  (1),  it  was  decided  that  ss.  246 
and  247  did  not  apply  to  a  case  in  which   the    party   on   the  record,    in   a 
representative   capacity,   claimed    the  release  of  property    attached  in  exe-       (F.B.). 
cution  of  the  decree  on  the  ground    that   it    belonged  to   himself.     In  the 
course  of  his  judgment,  Sir  Barnes  Peacock    states  : — 

"  If  the  plaintiff  had  made  an  application  under  that  section  "  (mean- 
ing s.  246  of  Act  VIII  of  1859,  "her  claim  must  have  been  disallowed,  for 
the  property  was  in  her  possession,  on  her  own  account,  and  not  on  account 
of  any  third  person." 

In  s.  281  of  the  present  Code,  it  is    stated — 

"  If  the  Court  is  satisfied  that  the  property  was,  at  the  time  it  was 
attached,  in  possession  of  the  judgment-debtor  as  his  own  property,  and 
not  on  account  of  any  other  person,  or  was  in  the  possession  of  some 
other  person  in  trust  for  him,  or  in  the  occupancy  [719]  of  a  tenant  or 
other  person  paying  rent  to  him,  the  Court  shall  disallow  the  claim  " 

There  is  no  difference  between  the  present  law  and  Act  VIII  of  1859, 
so  far  as  the  present  reference  is  concerned  ;  and  I  think,  adopting  the 
reasoning  in  the  case  of  Waked  Ali  v.  Jumaee,  that  ss.  278  to  283  have 
no  application  to  such  a  cliam  ;  but  further,  I  am  of  opinion  that  ss.  278 
to  283  have  no  reference  to  any  claim  raised  in  execution  of  a  decree 
between  parties  on  the  record  or  their  representatives.  Section  278  states  : — 

"  If  any  claim  be  preferred  to,  or  any  objection  be  made  to,  the  attach- 
ment of  any  property  attached  in  execution  of  a  decree,  on  the  ground 
that  such  property  is  not  liable  to  such  attachment,  the  Court  shall 
proceed  to  investigate  the  claim  or  objection,  with  the  like  power  as  regards 
the  examination  of  the  claimant  or  objector,  and  in  all  other  respects  as 
if  he  was  a  party  to  the  suit." 

In  other  words,  it  suggests  that  a  party  making  the  claim  is  not  a  party 
to  the  suit ;  for  if  the  meaning  of  the  law  is  that  parties  to  the  suit  may, 
under  certain  conditions,  make  a  claim  to  the  property  attached,  the 
latter  portion  of  this  section  would  have  no  meaning.  No  doubt  it  has 
been  laid  down  that  under  s.  280,  if  the  result  of  the  investigation  be  that 
the  Court  is  satisfied  that  the  property  was  not,  when  attached,  in  the 
possession  of  the  judgment-debtor,  or  of  some  person  in  trust  for  him,  the 
property  must  be  released  ;  and  it  has  been  argued  that  this  shows  that  a 
trustee  in  possession,  who  has  unsuccessfully  put  forward  in  an  execution 
proceeding,  the  title  of  a  person  other  than  the  judgment-debtor,  as  the 
beneficial  owner,  may  subsequently  bring  a  regular  suit  to  establish  his 
right  to  or  interest  in  the  property.  I  think  on  consideration,  that  this 
argument  is  not  sound.  The  section  itself  does  not  state  who  are  to  be 
the  parties  to  the  execution  proceeding,  but  points  out  what  should  guide 
a  Judge  in  deciding  the  contest ;  and  that  this  is  the  true  construction 
is  shown  by  the  concluding  portion  of  s.  278.  A  similar  interpretation 
was  placed  upon  s.  246,  Act  VIII  of  1859,  in  the  case  of  Nga  Tha 
Yah  v.  Burn  (2).  In  that  case  the  Court  decided  that  it  is  for  the 
claimant,  and  not  for  the  execution-creditor,  to  begin,  and  he  must 
show  his  own  title  to  the  property  and  not  the  title  of  any  third 
[720]  party  with  whom  he  has  no  connection.  Sir  Barnes  Peacock,  in 

(1)  2  B.L.R.  F.B.  73,  (2)  2  B.L.R.  F.B.  91-11  W.R.  F.B,  8, 
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referring  to  s.  246  of  Act  VIII  of  1859,  indirectly  shows  that,  in  his  opinion, 
the  claim  must  have  been  a  claim  of  a  party  not  on  the  record,  He 
says: — "  In  the  early  part  of  the  section,  the  Court  is  directed  to 
investigate  the  claim  with  the  like  powers,  as  if  the  claimant  had  been  ori- 
ginally made  a  defendant  to  the  suit,  and  also  with  such  powers  as  re- 
gards the  summoning  of  the  original  defendant  as  are  contained  in  s.  220. 
It  is  said  that  the  words  are  remarkable  ;  they  are  not  that  the  claim  is 
to  be  investigated  as  if  the  claimant  were  a  party  to  the  suit,  but  '  as  if 
the  claimant  had  been  originally  a  defendant  to  the  suit,'  that  is,  the 
suit  in  which  the  execution  issued.  But  I  take  it  that  the  meaning  really 
is  'that  the  Court  is  to  have  the  same  powers  of  investigation  as  if  the 
claimant  was  a  party  to  a  suit  which  would  give  them  power  to  summon 
the  claimant  and  to  dispose  of  the  case  against  him,  if  he  should  refuse  to 
attend."  (1). 

Again,  in  dealing  with  the  nature  of  the  claim  which  must  be  pre- 
ferred, he  states — "  If  the  Nazir  were  to  seize  goods,  believing  them 
to  be  in  the  actual  possession  of  a  defendant,  the  claimant  would  have  to 
prove  that  the  Nazir  had  seized  the  goods  of  the  claimant  as  the  goods  of 
the  judgment-debtor.  In  an  ordinary  case,  if  the  Sheriff  wrongly  seizes 
goods,  the  real  owner  brings  an  action  against  the  Sheriff  for  seizing  goods 
belonging  to  him.  In  such  a  case  the  claimant  would  have  to  begin  and 
prove  that  the  goods  belonged  to  him.  If  he  could  show  that  the  goods 
were  in  his  actual  possession,  that  would  be  prima  facie  evidence  that  they 
were  his  property,  and  not  the  property  of  the  judgment- debtor.  So,  if  he 
could  prove  that  the  judgment-debtor  was  his  servant,  and  had  the  goods 
in  his  possession  as  his  servant,  that  would  prove  his  case.  But  no  one 
would  contend  that  the  Sheriff  would  have  to  begin  and  prove  that  the  goods 
belonged  to  the  debtor.  Even  if  they  were  not  the  debtor's,  the  claimant 
would  not  have  a  right  to  interfere  unless  he  proved  that  they  belonged  to 
him,  or  were  in  his  possession. "(2). 

I  think,  therefore,  that  ss.  278  to  283  of  the  present  Code  do  not 
cover  the  case  of  any  contest  between  parties  to  the  suit,  or  [721] 
their  representatives  on  the  record  of  the  suit,  in  regard  to  the 
execution,  discharge  or  satisfaction  of  a  decree,  whether  the  claim  set  up 
be  a  claim  on  the  ground  that  the  property  is  that  of  a  person  on  the 
record  or  belongs  to  any  third  party.  It  seems  to  me  that  the  effect  of 
the  decisions  between  such  parties  is,  that  the  right  to  enforce  or  oppose 
execution  against  the  property  in  dispute  is  decreed  and  finally  determined 
under  s.  244,  subject  to  the  result  of  such  appeal  as  is  given  to  them  by  law, 

PRINSEP,  J. — I  am  of  the  same  opinion. 

GHOSE,  J. — I  am  also  of  opinion  that  an  objection  taken  by  a  person, 
who  has  become  the  representatives  of  a  judgment-debtor  in  the  course  of 
the  execution  of  a  decree,  to  the  effect  that  the  property  attached  in  satis- 
faction thereof  is  his  own  property,  is  a  matter,  cognizable  only  under 
s,  244  of  the  Civil  Procedure  Code,  and  not  the  subject-matter  of  a  separate 
suit.  And  I  agree  with  Mr.  Justice  O'Kinealy  in  thinking  that  the  matter 
does  not  fall  within  ss.  27,8  to  283,  and  that  the  effect  of  a  decision  upon 
the  objection  of  the  representative  is  that  the  question  of  the  liability  or 
otherwise  of  the  property  to  satisfy  the  decree  is  determined  under  s.  244, 
subject  to  the  result  of  such  appeal  as  is  allowed  by  law, 

A.  A.  C. 


(1)  2  B.L.R.  F.B.  100. 


(2)  2  B.LR,  F.B,  98. 
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Before  Mr.  Justice  Pigot  and  Mr.  Justice  Beverley. 


GOKHUL  SAHU  AND  OTHERS  (Plaintiffs)  v.  JODU  NUNDUN  ROY 

AND  ANOTHER  (Defendants). 

GOBIND  SAHU  AND  OTHERS  (Defendants)  v.  LUCHMI  NARAIN 
Roy  AND  OTHERS  (Plaintiffs)*      [2nd  April,  18r  0] . 

Bengal  Tenancy  Act  (Vlll  of  1885),  s.  106 — Decision  of  a  Revenue    Officer  under — 
Res  judicata. 

A  question  heard  and  decided  by  a  Revenue  Officer  under  s,  106  of  the  Bengal 
Tenany  Act  is  res  judicata  between  the  same  parties  in  a  subsequent  suit  in  a 
Civil  Court. 

[722]  Hurri  Sankar  Mookerjee  v.  Muktaram  Patro  (1)  not  applied. 

[Rel.,  2  C.W.N.  491  (493)  ;  R.,  21  C.  38  (F.B.)  ;  30  C.  339  ;  D.,  21  C.  378  (381)  •  22  C. 
244  (2*9)  ;  23  C.  257  (261)  ;  5  Ind.  Cas.  133.] 

UNDER  an  order  passed  under  s.  101  of  the  Bengal  Tenancy  Act, 
1885,  a  survey  was  made  and  a  record  of  rights  prepared  in  respect  of 
mouzah  Bishunpore  Soamai,  also  called  mouzah  Memari  Khandh,  Chuckla 
Nai,  pergana  Bisara,  in  the  district  of  Mozufferpore.  During  the  prepa- 
ration of  the  record  of  rights  one  bigha  five  cottas  of  land  situate  within 
this  mouzah  were  claimed  by  Luchmi  Narain  Roy,  Jodu  Nundun  Roy, 
and  Rambelas  Roy  (hereinafter  called  the  Roys)  as  mal  or  rent-pay- 
ing land  appertaining  to  their  estate,  <  while  Gokhul  Sahu  and  four 
others  (hereinafter  called  the  Sahus)  claimed  the  land  as  part  of  the 
five  -bighas  of  rent-free  brohmutter  land  purchased  by  them  along  with 
other  properties  under  a  deed  of  sale,  dated  7th  March  1883.  After  a  full 
enquiry  into  the  dispute  between  the  Roys  and  the  Sahus,  the  Revenue 
Officer,  on  21st  August  1886,  by  an  order  under  s.  106  of  the  Act  decided 
that  this  one  bigha  five  cottas  of  land  was  the  mal  land  of  the  Roys  and 
liable  to  pay  rent.  Against  this  order  the  Sahus  appealed  under  s.  108 
to  the  Special  Judge  appointed  under  that  section  ;  and  on  28th  April  1887 
the  Special  Judge  reversed  the  order  of  the  Revenue  Officer,  holding  that 
the  land  was  the  rent-free  brohmutter  land  of  the  Sahus.  From  this 
decision  of  the  Special  Judge  there  was  no  second  appeal ;  but  both  parties 
filed  separate  suits  in  the  Civil  Court. 

On  the  10th  June  1887  the  Sahus  brought  a  suit  (No.  389  of  1887) 
to  recover  from  the  Roys  the  sum  of  Rs.  59-10-9  as  damages  for  having 
wrongfully  cut  and  carried  away  their  crops  from  this  one  bigha  five 
cottas  of  land.  The  Roys  alleged  that  the  land  was  their  mal  land,  and 
denied  that  the  crops  belonged  to  the  Sahus.  Suit  No.  489  of  1887  was 
in  respect  of  the  same  piece  of  land,  and  was  instituted  on  the  7th  July 
by  the  Roys  against  the  Sahus  and  their  vendors.  In  this  suit  the  Roys 
alleged  that  the  land  was  their  mal  land,  and  was  situate  within  their 
putti ;  that  they  were  in  possession  ;  and  that  neither  the  Sahus  nor  their 
vendors  had  ever  been  in  possession  of  it.  They  further  alleged  that  the 
Judge's  order  of  28th  April  1887  was  made  ex  parte,  and  contended  that  it 

*  Appeals  from  Appellate  Decrees  Nos.  691  and  738  of  1889  against  the  decrees  of 
Baboo  Upendra  Chundra  Mullick,  Subordinate  Judge  of  Tirhoot,  dated  the  30th  of 
January  1889  ;  affirming  the  decrees  of  Baboo  Joogulkishore,  Munsif  of  Mozufferpore, 
dated  the  31st  of  December  1887. 

(1)  15  B.L.R.  238. 
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was  illegal  and  ought  to  be  set  aside.  Accordingly,  they  prayed  for  a 
[723]  declaration  that  the  land  was  their  mal  land,  for  confirmation  of 
possession,  and  that  the  Judge's  order  of  28th  April  1887  should  be  set 
aside.  The  Sahus  alleged  that  the  land  in  suit  was  part  of  the  five  bighas 
of  brohmutter  land  which  they  had  purchased  under  a  deed  of  sale,  dated  7th 
March  1883,  and  that  they  had  been  in  possession  since  the  date  of  their 
purchase  ;  that  .by  a  sanad,  dated  Kartick  1199  Fusli  (October  1792),  these 
five  bighas  of  brohmutter  land  were  granted  to  one  Bahuran  Misser,  and 
that  they  had  purchased  them  from  the  heirs  of  Bahuran  Misser.  They 
denied  that  the  Roys  or  their  predecessors  in  title  had  been  in  possession 
within  12  years  prior  to  the  institution  of  the  suit,  and  contended  that  the 
suit  was  barred  by  limitation.  The  Sahus  also  pleaded  that  the  Judge's- 
order  of  28th  April  1887  was  a  bar  to  the  suit  under  s.  13  of  the  Code 
of  Civil  Procedure. 

The  two  suits  were  tried  together  by  the  Munsif. 

The  only  issue  material  to  this  report  was  whether  the  suit  of  the 
Roys  was  barred  under  s.  13  of  the  Civil  Procedure  Code. 

The  Munsif  found  that  the  sanad  of  Kartick  1199  Fusli  (October 
1792)  had  been  granted  by  the  predecessors  in  title  of  the  Roys,  but  held 
that  the  Sahus  had  failed  to  prove  that  the  land  was  their  rent-free 
brohmutter  land  and  that  they  had  raised  the  crops  in  suit.  He  held 
that  the  suit  of  the  Roys  was  not  barred  under  s.  13  of  the  Civil  Proce- 
dure Code  or  by  limitation  ;  and  that  the  land  was  the  mal  land  of  the 
Roys.  Accordingly  the  Munsif  dismissed  the  suit  of  the  Sahus  and 
decreed  that  of  the  Roys.  This  decision  was  affirmed  by  the  Subordinate 
Judge. 

The  Sahus  filed  separate  appeals  in  each  case  in  the  High  Court. 

Baboo  Sveenath  Banerjee,  for  the  appellants. 

Baboo  Manmatha  Nath  Mitter,  for  the  respondents. 

The  judgment  of  the  High  Court  (PjooT  and  BEVERLEY,  JJ.)  was 
as  follows  :— 

JUDGMENT. 

These  appeals  raise  a  very  important  question  under  the  Bengal 
Tenancy  Act,  and  it  is  to  be  regretted  that  the  facts  out  of  which  they 
arise  are  not  more  fully  before  us. 

It  would  appear,  however,  that  under  the  provisions  of  Ch.  X  of 
the  Bengal  Tenancy  Act  a  measurement  was  made  and  a  record  of  rights 
prepared  in  respect  of  a  certain  local  area  within  which  the  land  in  suit 
is  situated.  The  terms  of  the  order  made  [724]  under  s.  101  of  the 
Act  and  the  particulars  specified  therein  in  accordance  with  s.  102 
are  not  on  the  record  ;  but  it  is  admitted  that  one  party  (whom  we  shall 
call  the  Roys)  claimed  this  land  as  rent-paying  land  appertaining  to  their 
estate,  while  the  other  party  (whom  we  may  call  the  Sahus)  claimed  it 
as  their  rent-free  brohmutter  land.  This  dispute  having  been  enquired 
into  by  the  Revenue  Officer  under  ss.  106  and  107  of  the  Act,  he  decided 
that  the  land  was  mal  land  and  liable  to  pay  rent. 

Against  this  decision  the  Sahus  appealed  under  s.  108  to  the  Special 
Judge  appointed  under  that  section — the  Special  Judge,  it  may  be 
mentioned,  being  the  District  Judge  of  Tirhoot,  and  he  reversed  the  decision 
of  the  Revenue  Officer  and  held  that  the  land  was  rent-free. 

From  that  decision  there  was  no  second  appeal. 

Both  parties,  however,  filed  suits  in  the  Civil  Court.  The  Sahus  sued 
the  Roys  for  damages  for  having  cut  and  carried  the  crops  of  the  land, 
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while  the  Roys  sued  the  Sahus  to  set  aside  the  Judge's  decree  and  for  a  de- 
claration that  the  land  was  mal  and  not  the  brohmutter  of  the  Sahus.  The 
two  suits  were  tried  together  by  the  Munsif,  who  gave  the  Roys  a  decree 
and  dismissed  the  suit  of  the  Sahus.  On  appeal  this  decision  was  affir- 
med by  the  Subordinate  Judge. 

One  point  which  was  taken  and  argued  in  both  the  lower  Courts  was 
that  the  decision  of  the  Special  Judge  under  s.  108  of  the  Act  operated  as 
res  judicata  between  the  parties,  and  that  no  suit  would  lie  to  set  it  aside  ; 
and  this  the  point  that  has  been  pressed  upon  us  in  second  appeal 
No.  738. 

The  question  is  one  of  very  great  difficulty,  having  regard  to  the  provi- 
sions of  the  Bengal  Tenancy  Act  on  the  subject.  That  Act  nowhere  defines 
with  sufficient  clearness  the  extent,  scope,  and  object  of  the  so-called  record 
of  rights.  Section  102  in  truth  specifies  certain  particulars  which  may 
"  either  without,  or  in  addition  to  other  particulars,"  be  recorded.  The 
particulars  there  specified  are  such  as  pre-suppose  the  existence  of  a  tenancy 
— such  as  the  name  and  class  of  the  tenant,  the  land  held  by  him,  the  rent 
payable  therefor  and  the  nature  of  that  rent,  and  the  special  conditions 
and  incidents  (if  any)  of  the  tenancy.  If  no  relationship  of  landlord  and 
tenant  existed  in  respect  of  any  particular  piece  of  land,  it  seems  to  us  to  be 
at  least  doubtful  whether  any  [725]  entry  could  be  recorded  regarding  it 
unless  the  order  made  under  s.  101  specially  directed  such  entry  to  be 
made  as  one  of  the  "  other  partisulars"  not  specified  in  s.  102. 

In  the  present  case  we  think  we  must  take  it  upon  the  finding  of 
the  lower  Courts  that  the  Sahus  are  "  tenants  "  within  the  meaning  of  the 
Act,  and  that  the  Revenue  Officer  was  justified  in  making  an  entry 
regarding  the  land  in  suit. 

By  s.  3,  cl,  (3)  a  "  tenant  "  is  definded  to  mean  "  a  person  who 
holds  land  under  another  person,  and  is,  or  but  for  a  special  contract 
would  be,  liable  to  pay  rent  for  that  land  to  that  person,"  Now  the 
brohmutter  sanad  of  Kaitick  1199  F.  S.,  under  which  the  Sahus  claim 
to  hold,  is  found  by  the  Munsif  to  have  been  granted  by  the  pre- 
decessors of  the  Roys,  and  if  genuine  it  operates  as  a  special  contract, 
but  for  which  the  Sahus,  would  be  liable  to  pay  rent  to  the  Roys.  That 
being  so,  the  Sahus,  we  think,  are  according  to  their  own  case  tenants 
within  the  meaning  of  the  Act,  and  the  Revenue  Officer  therefore  had 
jurisdiction  to  enter  the  particulars  of  the  land  in  suit  in  his  record  of 
rights. 

The  next  point  is  whether  the  Revenue  Officer  having  heard  and 
decided  the  dispute  under  s.  106,  his  decision  will  operate  as  res  jitdicata 
in  a  subsequent  suit  brought  to  try  the  same  question  in  a  Civil  Court  be- 
tween the  same  parties. 

In  the  case  of  Hiivri  Sunker  Mukerjee  v.  Muktavam  Patvo  (1)  it  was 
held  by  a  Full  Bench  of  this  Court  that  a  judgment  by  a  Collector  in  a  suit 
under  Act  X  of  1859  declaring  the  plaintiff  entitled  to  assess  rent  upon  land 
alleged  by  the  defendant  to  be  lakeraj  is  not  conclusive  in  a  subsequent 
suit  between  the  same  parties  for  arrears  of  rent  under  Ben.  Act  VIII  of 
1869.  That  decision  was  based  on  the  principle  that  the  decision  of  a 
Revenue  Court  on  a  question  of  title  is  no  bar  to  the  trial  of  the  same  ques- 
tion by  the  ordinary  Civil  Courts. 

But  by  s.  107  of  the  Bengal  Tenancy  Act  the  Revenue  officer  is 
directed  to  adopt  the  procedure  laid  down  in  the  Code  of  Civil  Procedure 

(1)  15  B.L.R.  238. 


1890 

APRIL  2; 

APPEL- 
LATE 
CIVIL. 

17  C.  721. 
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[Yol- 


1890 

APRIL  2. 

APPEL- 
LATE 
CIVIL. 

17  C.  721. 


for  the  trial  of  suits,  and  it  is  provided  that  his  decision  in  every  such 
proceeding  shall  have  the  force  of  a  decree.  It  appears  to  us  that  these 
words  were  intended  to  invest  him  for  the  trial  of  these  disputes  with  the 
powers  of  a  Civil  Court,  and  to  give  [726]  t°  his  decision  the  binding 
force  of  a  decree  of  a  Civil  Court.  This  view  is  borne  out,  as  it  seems  to 
us,  by  the  two  following  sections.  Section  108  gives  the  right  of  appeal 
against  such  decision  to  a  special  Judge  to  be  appointed  under  that  section 
and  of  second  appeal  to  the  High  Court.  Section  109  distinguishes  be- 
tween disputed  and  undisputed  entries  in  the  record,  and  while  laying  down 
that  undisputed  entries  shall  be  presumed  to  be  correct  until  the  contrary 
is  proved,  appears  to  treat  the  decision  of  disputed  entries  under  ss.  106 — 
108  as  final. 

We  must  confess  that  it  is  with  considerable  hesitation  that  we  arrive 
at  this  result.  The  language  of  the  Act  is  unfortunately  vague  ;  but  we 
cannot  suppose  that  it  was  the  intention  of  the  Legislature  after  providing 
for  the  trial  of  disputes  regarding  entries  in  the  record  of  rights  by  the 
Code  of  Civil  Procedure  and  by  special  appellate  Court,  that  such 
disputes  should  be  liable  to  be  re-opened  before  the  ordinary  Civil  Courts 
of  the  country. 

We  are  of  opinion,  therefore,  that  the  suit  of  the  Roys  was  barred  by 
s.  13  of  the  Code  of  Civil  Procedure. 

Appeal  No.  738  must  be  allowed,  the  decrees  of  the  lower  Courts  are 
reversed  and  the  suit  dismissed  with  costs  in  all  Courts. 

In  appeal  No.  691  we  think  that  no  ground  for  second  appeal  exists, 
and  we  accordingly  dismiss  it  with  costs. 

Appeal  No.  738  allowed. 


c.  D.  p, 


Appeal  No.  691  dismissed. 


17  C.  726  (F.B.), 
FULL  BENCH. 

Before  Sir  W.  Comer  Petheram,  Kt.t  Chief  Justice,  Mr.  Justice 

Prinsep,  Mr.  Justice  Pigot,  Mr.  Justice  O'Kinealy,  and 

Mr.  Justice  Ghose. 


RADHA  PROSAD  SINGH  (Plaintiff)  v.  BAL  KOWAR  KOERI 
(Defendant)*     [2nd  June,  1390.] 

Cess— Illegal  Cess-Asul  and  Abwab-flen*— Bengal  Tenancy  Act  (VII I  of  1885),  ss.  3 
(5),  74— Reg.  Vlll  of  1793,  ss.  54,  55.  57,  58,  61—  Reg.  V  of  1812,  ss.  2.  3— 
Second  Appeal,  grounds  of— Code  of  Civil  Procedure  (Act  XIV  of  1882),  s.  584. 

[727]  In  a  suit  for  rent  at  the  rate  of  Rs.  22-2  per  annum  the  defence  was 
that  the  yearly  rent  was  not  Rs.  22-2,  but  Rs.  18-10-6,  and  that  the  difference 
was  made  up  of  certain  illegal  cesses  such  as  sarak,  neg,  and  khuruch,  which 
had  been  paid  for  a  long  time  with  the  rent  and  without  specification  in  the  rent 
receipts.  Both  the  lower  Courts  found  that  Rs.  18-10-6  was  the  defendant's 
asuljama. 

Held  by  the  Full  Bench  upon  a  review  of  the  history  of  abwabs  .—That  the 
amounts  sued  for  under  the  head  of  sarak,  neg,  and  khuruch  was  abwabs  and 
were  therefore  not  recoverable,  and  that  all  additions  to  the  actual  rent  under 
the  denomination  of  abwabs  are  illegal,  and  any  agreement  to  pay  them  is  void, 

*  Full  Bench  reference  on  special  Appeal  No.  2101  of  1887  against  the  decree  of  the 
District  Judge  of  Shahabad,  dated  the  25th  April  1867,  affirming  the  decree  of  the  Mun- 
sif,  First  Court,  Baxar,  dated  30th  December  1886. 
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Pudma  Nund  Singh  v.  Baij  Nath  Singh  (I)  dissented  from.  1890 

Per  PETHERAM,  C.  J. — The  law,  whether  under  the  Regulations,  or  the  Bengal      JUNE  2. 
Tenancy   Act,   or   as    laid  down   by   the  Privy  Council  in  Tilukdhari  Singh  v.          — — 
Chulhan  Mahton  (2),  is  the  same,    namely,  that  no  imposition   under   any   name        FULL 
whatever  shall  be  recovered  from   the  tenant  for  or  on  account  of  the  occupation       BENCH, 
or  tenure  of  the  land,  beyond  the  sum  which    has   been   fixed   for   rent,   whether 
that   sum   has   been   paid  by  agreement  or  by  judicial  determination  between  the     MH  Q   728 
landlord  and  the  tenant.     Any  contract,  whether  express  or  implied,  to  pay   any-        (p  g  \ 
thing   beyond  that   sum,  under  any  name  whatever  for  or  in  respect  of  the  occu-  ' 

pation  of  the  land,  cannot  -be  enforced.  The  case  of  Pudma  Nund  Singh  v. 
Baij  Nath  Singh  (l)  has  been  overruled  by  the  Privy  Council  in  Tilukdhari 
Singh  v.  Chulhan  Mahton  (2). 

Per  GHOSE,  J. — If  in  any  given  case  the  Court  finds  that  any  particular 
sum  specified  in  the  lease,  or  agreed  to  be  paid,  is  a  lawful  consideration  for  the 
use  and  occupation  of  any  land,  that  is  to  say,  if  it  is  really  part  of  the  rent 
although  not  described  as  such,  the  Court  would  be  justified  in  holding  that  it 
is  not  an  abwab  and  is  recoverable  by  the  landlord. 

Pudma  Nund  Singh  v.  Baij  Nath  Singh  (1)  explained. 

[Rel..  7  Ind.  Cas.  582  (583)  ;  P.,  13  C.L.J.  148  (149)  =  7  Ind.  Cas.  760  (761)  ;  11  C.W. 
N.  20-N  ;  R,  28  C.  17  (21) ;  4  C  L.J.  527=  10  C.W.N.  527  ;  7  C.L.J.  251  (262)  ; 
40  C.  813  =  16  C.L.J.  296  =  17  Ind.  Cas.  177  (179)  ;  11  Ind.  Cas.  217  (218);  Expl., 
15  Ind.  Cas.  837  (838);  D.,  22  C.  680  ;  31  C.  834  =  8  C.W.N.  529;  18  C.L.J.  83 
(85)  =  19  Ind.  Cas.  701  (702).] 

THIS  was  a  Full  Bench  reference  arising  out  of  a  second  appeal  in  a 
suit  for  arrears  of  rent.  The  plaintiff  alleged  that  the  yearly  rent  of  the 
defendant  was  Rs.  22-2,  and  claimed  arrears  of  rent  for  the  years  1290  to 
1293  with  damages.  The  defence  was  that  the  yearly  rent  was  Rs.  18-10-6 ; 
that  illegal  cesses  and  double  charge  for  Road  and  Public  Works  cesses 
were  incorporated  with  the  rent  ;  and  that  no  arrears  were  due,  and 
that  damages  were  not  recoverable.  The  illegal  cesses  said  to  be  inclu- 
ded in  the  yearly  rent  mentioned  in  the  plaint  were  sarak  or  cess  for  the 
maintenance  of  village  roads,  batta  or  the  difference  between  the  Sicca  rupee 
[728]  and  the  Company's  rupee,  neg,  or  fee  for  the  putwari,  and  khuruch 
or  expense  (without  any  specification  of  its  nature). 

The  plaintiff  in  the  first  Court  examined  his  tehsildar  and  his  putwari. 
The  former  ignored  the  realization  of  the  alleged  illegal  cesses,  but  the 
latter  stated  that  in  the  zemindari  accounts  of  certain  years,  batta,  sarak 
and  the  other  cesses  were  entered  in  separate  columns.  It  appeared  from 
the  jamabundis  of  1279  an  authenticated  copy  of  which  was  filed  by  the 
defendant,  that  the  items  sarak,  &c.,  were  therein  mentioned  under  separate 
heads,  though  the  jamabundis  of  later  years  did  not  show  any  such  specific- 
ation. The  plaintiff  also  put  in  his  sekas  or  collection  accounts  and 
counterfoils  of  rent  receipts  to  show  that  the  amount  stated  in  the  plaint 
as  the  yearly  rent  was  collected  in  former  years,  and  that  receipts  had  been 
granted  without  any  specification  of  the  sarak,  neg,  and  other  cesses,  the 
whole  amount  paid  being  received  as  rent.  The  defendant,  who  was 
examined  at  the  plaintiff's  instance,  stated  that  batta,  sarak,  neg,  and  khuruch 
were  in  the  rental,  but  he  knew  not  from  what  time  these  were  collected. 
The  defendant  was  cited  to  produce  his  rent  receipts,  but  did  not  produce 
them.  He  admitted,  however,  that  the  entries  in  the  sehas  and  counter- 
foils  were  correct. 

Upon  this  evidence  the  first  Court  held  that  the  yearly  rent  was  not 
proved  to  be  what  was  stated  by  the  plaintiff,  but  it  was  as  alleged  by 
the  defendant  j  that  in  the  zemindari  papers  of  later  years  the  plaintiff 
had  improperly  omitted  the  specification  of  the  items  sarak,  batta,  &c. ; 

(1)  15  C.  828,  (2)  17  C,  131  a  16  1,A,  153, 
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1890       and    that  the    plaintiff  was   entitled    to  recover   only  at  the   rate  of   rent 
JUNE  2.     admitted   by  the  defendant,  and  it  accordingly  gave  the  plaintiff   a    decree 
" —        at  that  rate. 

I<ULL  ^   appeal   by   the  plaintiff,  the  lower  appellate  Court  held  that  there 

"H*      has  been  no  consolidation   of  the  original   asul  jama  and  the   items   neg, 

17  C.  726     batta,  &c.  ;  that  the  jama  alleged  by  the  defendant  was  the    true  asul  jama  ; 

(F.B.).       that   the   yearly  rent  stated  in  the  plaint  was  made  up  of  that  jama  and  the 

items  sarak,  khnruch,  neg,  and  batta,  (specified  in   the  jamabundi  put   in  on 

behalf   of    the  defendant)  at  certain  established  and  known  rates  ;  and  that 

no  detailed  claim  for  these  items  having  been  made,  the  frame  of   the    suit 

precluded  the   plaintiff  from    obtaining  any  adjudication  as  to  the  legality 

or  otherwise  of  any   of   these   items.     The    lower  appellate    [729]    Court 

accordingly   affirmed    the   decree   of  the  first  Court  with  one  modification, 

allowing   the    batta,    in   addition    to  the    rate    of  rent  allowed  by  the  first 

Court. 

From  this  decision  the  plaintiff  appealed  to  the  High  Court.  The 
Division  Bench  (PETHERAM,  C.  J.,  and  BANERJEE,  J.)  referred  the 
following  question  to  the  Full  Bench  : — 

"  Whether  the  portions  of  the  claim  that  are  objected  to  as  coming 
under  the  denominations  sarak,  neg,  and  khuruch  are  illegal  cesses,  or 
whether  they  are  recoverable  as  rent  by  reason  of  their  having  been  paid 
for  a  long  time  along  with  rent  and  without  any  specification  in  the  rent 
receipts  ?  " 

The  material  portion  of  the  referring  order  was  as  follows  : — 

"  In  second  appeal  it  is  contended  on  behalf  of  the  plaintiff  that  the 
defendant  having  for  many  years  paid  rent  at  the  rate  claimed,  and  taken 
receipts  as  for  rent  for  the  amounts  paid  without  any  specification  of  the 
items  sarak,  neg,  and  khitruch  was  bound  to  pay  rent  at  that  rate,  and 
that  the  Court  below  ought  to  have  held  that  there  had  been  a  con- 
solidation of  the  rent  and  an  implied  agreement  by  the  defendant  to 
pay  the  whole  amount  as  rent,  notwithstanding  that  in  some  of  the 
jamabundis  part  of  that  amount  might  have  been  specified  and  entered 
under  different  heads,  as  mere  matter  of  book-keeping.  And  in  sup- 
port of  this  contention  the  case  of  Pudma  Nund  Singh  v.  Baij 
Nath  Singh  (1),  which  explains  the  Full  Bench  ruling  in  the  case  of 
Chulhan  Mahton  v.  Tilukdhari  Singh  (2),  relating  to  abwabs,  is  cited. 
The  defendant,  respondent,  on  the  other  hand,  relies  upon  the  Full  Bench 
ruling  in  Chulhan  Mahton  v.  Tilukdhari  Singh,  and  contends  that  as  the 
items  sarak,  neg,  and  khuvuch  were  entered  under  separate  heads  and  as 
distinct  from  the  rent,  the  mere  fact  of  those  items  having  been  paid  and 
the  receipts  not  showing  any  specification  of  them  did  not  make  them  part 
of  the  rent  and  recoverable  as  such.  We  are  unable  to  agree  in  the 
interpretation  put  upon  the  Full  Bench  ruling  by  the  decision  in  Pudma 
Nund  Singh  v.  Baij  Nath  Singh  (I)." 

[730]  Mr.  /.  T.  Woodroffe  (with  him  Mr.  W.  C,  Bonnevjee,  Baboo 
Hem  Ch  under  Bonerjee,  and  Baboo  Raghummdon  Persad],  for  the 
appellant. 

Mr.  C.  Gregory  and  Baboo  Taruk  Nath  Palit,  for  the  respondent. 

Mr.  Woodroffe. — The  defendant  alleges  that  illegal  cesses  are  incorporat- 
ed with  the  rent,  and  that  no  arrears  are  due.  An  account  taken  15  years 
back  (the  jamabundis  of  1279  B,  S.)  shows  that  in  the  zemindari  accounts 
there  was  an  appropriation  for  these  items,  but  it  was  not  in  the  time 

~~(1)  13  C.  828,  (2)  11  C.  175=17  C,  131*16  1.A-  152i 
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of  the  present  tenant.     No  one  was  examined  as  to  whether  the  sarak,  neg,        1890 
and  khiivuch  were  rent  or  not.     The  question  is  whether  the  fact  of  payment       JUNE  2. 

is   legally    inferable    from    the    other    facts    of    the    case.      [PETHERAM,        

C.  J.  The  first  question  of  law  is  whether  the  facts  of  the  case  as  found,  FULL 
do  constitute  an  agreement  to  pay  Rs.  22-2  as  rent.  The  Judge  found  BENCH. 
as  a  matter  of  law  that  he  was  upon  the  evidence  bound  to  find  that  ^T"™/. 
these  items  were  illegal  charges  ;  and  the  second  point  is  whether  sarak,  /p  "g  \ 
neg,  and  khumch  are  abwats  or  not.]  The  defendant  made  a  statement 
which  is  recorded  in  the  order  sheet  to  the  effect  that  he  paid  Rs.  22-2 
as  rental  for  the  years  1286,  1287,  1288  and  1289,  but  alleged 
that  the  amount  was  made  up  by  illegal  cesses.  He  gave  no  evidence 
of  this,  and  did  not  produce  his  rent  receipts  of  which  we  gave  secondary 
evidence.  The  Full  Bench  case  of  Chulhan  Mahton  v.  Tilukdhavi  Singh  (1) 
only  decides  that  if  one  sue  to  recover  abwabs  he  may  not  recover 
unless  they  are  proved  to  have  been  paid  or  payable  before  the  Permanent 
Settlement.  In  the  case  of  Jeeatoollah  Paramanickv.  Jogodindro  Narain 
Roy  (2)  the  ryot  consented  and  contracted  to  pay  an  increased  rent  consist- 
ing of  the  original  rent  and  a  cess  over  and  above  it,  and  it  was  held  that 
this  demand  and  the  old  rent  formed  a  new  rent  lawfully  claimable  under 
the  contract.  Here  the  defendant  has  paid  Rs.  22-2  as  rent  and  took 
receipts  for  it  as  rent.  I  rely  upon  the  definition  of  rent  in  s.  3  (5)  of  the 
Bengal  Tenancy  Act.  The  counterfoils  show  that  the  amount  is  paid  as 
rent  only.  Our  contention  is  briefly  stated  in  the  order  of  reference.  The 
Privy  Council  in  Chulhan  Mahton's  case  (3)  go  upon  the  same  ground  as  that 
taken  up  by  the  Full  Bench  (1).  In  Harington's  Analysis,  Vol.  II,  p.  19, 
abwabs  [731]  are  defined  as  anything  which  has  been  indiscriminately  col- 
lected at  different  periods  over  and  above  the  asul  or  original  ground  rent. 
Section  74-  of  the  Tenancy  Act  only  provides  that  impositions  in  addition 
to  the  actual  rent  cannot  be  recovered  under  the  name  of  abwabs.  [PE- 
THERAM, C.  J. — There  is  nothing  to  show  that  from  the  commencement  of 
the  tenancy  or  even  at  all  the  asul  jama  was  paid  without  the  other  items.] 
No  there  is  nothing.  [PiGOT,  J. — Can  there  be  said  to  be  an  implied  agree- 
ment under  s.  3  of  Reg,  V  of  1812?].  I  submit  so.  The  Regulations 
speak  of  abwabs  as  being  of  an  arbitrary  and  intricate  character,  but  that 
section  expressly  reserves  payment  of  such  sums  as  may  have  been 
specificially  agreed  upon.]  [PETHERAM,  C.  J. — Is  there  any  point  of  law 
with  which  this  Bench  can  deal  ?  Do  the  questions  put  to  us  arise  on  the 
findings  ?  PIGOT.  J. — There  is  no  finding  as  to  the  antiquity  of  these 
abwabs,  or  whether  the  tenants  agreed  to  pay  consolidated  rents.]  There 
is  nothing  to  prove  that  these  are  abwabs  except  the  entry  in  the  zemin- 
dar's book.  I  say  that  the  points  of  law  are,  1st — whether  the  Judge  was 
right  in  deciding  that  the  Full  Bench  in  Chulhan  Mahton's  case  (1)  had 
held  that  sarak,  neg,  and  khuruch  were  abwabs  ;  2nd — whether  he  should 
have  decided  that  if  they  were  so,  they  could  not  be  consolidated  except 
by  some  express  agreement  prior  to  the  Bengal  year  1198  (See  Reg.  VIII 
of  1793,  s.  5-1),  and  that  subsequent  payment  of  these  sums  as  rent  would 
not  bring  the  matter  within  the  concluding  words  of  s.  3  of  Reg. 
V  of  1812,  viz.,  "  payment  of  such  sums  as  may  have  been  specifically 
agreed  upon  between  them."  There  is  also  the  question  whether  the 
Judge  was  warranted  on  the  facts  found  by  him  in  coming  to  these  con. 
elusions.  [PETHERAM,  C.  J. — There  is  a  question  of  evidence  whether 
the  item  "  lagan  "  or  ground  rent  in  the  jamabundi  of  1279  is  any  evidence 

(1)  11  C.  171.  (2)  22  W.R.  12.  (3)  17  C.  131*16  I,A.  152. 
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1890  that  it  was  ever  paid  as  rent  alone  without  anything  else.]  I  submit  it 

JUNE  2.  is  not.  "Lagan"  is  not  equivalent  to  asul  jama,  and  the  tenant  has  been 

- —  paying  Rs.  22-2.  As  to  the  language  of  the  Regulations.  In  Reg.  VIII 

PULL  of  17g3j  ss>  54  and  55>  the  word  used  is  „  imp0sition."  In  Reg.  V  of  1812, 

^H'  s- 3,  they  are  described  as  "  arbitrary  or  indefinite  cesses,"  and  in  s.  74 
17~cT723  °^  the  Tenancy  Act  all  impositions  in  addition  to  the  [732]  actual  rent 
(F.B.).  are  made  illegal.  If  therefore  the  tenant  pays  any  specific  sum  to  the 
landlord,  it  must  be  presumed  to  be  rent  under  s.  3  of  Reg.  V  of 
1812,  unless  it  is  shown  to  be  otherwise.  From  the  judgments  of  the 
Full  Bench  and  Privy  Council  in  Chulhan  Mahton's  case  (1)  it  appears 
that  the  ground  of  those  decisions  was  that  the  plaintiff  was  suing  for 
rent  plus  abwabs,  Muhamed  Fayez  Chowdhry  v.  Jamoo  Gazee  (2)  decides  that 
an  agreement  to  pay  collection  charges  if  definite  and  forming  part  of  the 
consideration  for  the  lease  will  be  enforced.  The  case  of  Juggodish 
Chunder  Biswas  v.  Turrikoollah  Sircar  (3)  is  to  the  same  effect.  Pudma  Nund 
Singh  v.  Baij  Nath  Singh  (4)  is  not  in  conflict  with  the  Full  Bench  in 
Chulhan  Mahton's  case  (1).  I  gather  from  the  rulings  these  propositions, 
1st — that  it  is  in  each  particular  case  the  question  whether  an  item  is  an 
abwab,  and  this  must  be  determined  by  the  evidence,  2nd — if  there  are 
items  over  and  beyond  rent,  but  which  form  part  and  parcel  of  the  consider- 
ation for  which  the  land  is  let,  that  is  rent.  In  this  case  there  is  to  be  infer- 
red an  agreement  to  pay  a  new  rent  at  a  higher  rate  than  the  old  rent, 
because  such  new  rent  has  been  so  paid  and  received.  As  to  whether  these 
matters  can  be  dealt  within  second  appeal — it  has  been  held  that  a  find- 
ing on  no  evidence  is  a  good  ground  of  appeal,  Futtehma  Begum  v.  Mohamed 
Ausuv  (5).  Here  the  Judge  has  misdirected  himself  in  finding  that  there 
can  be  no  amalgamation  of  separate  items,  and  has  assumed  without 
evidence,  that  Rs.  17-8  paid  as  rent  before  suit  brought  was  merely  rent 
payable  upon  land.  The  Court  can  interfere  on  special  appeal  upon  an 
error  of  law  such  as  to  say  that  there  is  evidence  where  there  is  no 
evidence,  or  to  say  that  certain  evidence  is  a  legitimate  inference  when  it 
is  not,  or  if  the  lower  Court  misconceives  the  nature  of  the  case  or  does 
not  give  any  reasons,  Futtehma  Begum  v.  Mohamed  Ausur  (5),  Dena  Nath 
Banerfee  v.  Han  Dasi  (6),  Bidhumukhi  Debea  Chowdhrain  v.  Kefyutullah  (7) 
Goluck  Nath  v.  Kirti  Chunder  Haldar  (8). 

[783]  Mr.  Bonnevjte  followed  on  the  same  side, 
Mr.  Gregory,  for  the  respondent  was  not  called  upon, 
The    opinions    of    the    Court    (PETHERAM,   C.  J.,   PRINSEP,   PIGOT, 
O'KiNEALY,  and  GHOSE,  JJ.)  were  as  follows  : — 

OPINIONS, 

PETHERAM,  C.  J.-— This  was  a  second  appeal  which  arose  out  of  a 
suit  brought  by  the  plaintiff  to  recover  a  balance  of  rent  at  the  rate  . 
of  Rs.  22-2  per  annum.  The  defendant  by  his  pleader  on  the  settlement 
of  issues,  stated  that  he  was  tenant  to  the  plaintiff  of  the  land  in 
question  at  a  rental  of  Rs.  18-10-6,  and  the  Munsif  fixed  as  the  first  issue 
for  trial — Is  the  defendant's  rental  Rs.  22-2  as  alleged  by  the  plaintiff,  or 
Rs.  18-10-6  as  alleged  by  the  defendant  ?  And  the  questions  which  arise 
in  the  second  appeal  and  in  this  reference  are  upon  that  issue.  Both  the 
Munsif  and  the  District  Judge,  before  whom  the  case  came  on  appeal  in 
the  first  instance,  have  found  upon  this  issue  that  the  defendant's  rental 
is  Rs.  18-10-6.  The  case  has  been  brought  before  the  High  Court  on 

(1)  11  C.  175*170.  13l7~         ™~{2)  8  C.  730.  (3)  24  W.R.  90, 

4)  15  C.  828.  (5)  9  C.  309.  (6)  11  C,  499, 

7)  12  C.  93,  (8)  16  C.  550, 
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second  appeal,  and  the  plaintiff  contends, — first,  that  there  was  no 
evidence  on  which  the  Munsif  and  the  District  Judge  could  come  to  such 
a  finding ;  second,  that  even  if  there  was  some  evidence,  the  Judge's 
judgment  shows  that  he  has  so  misunderstood  the  plaintiffs  case,  and  has 
so  misapplied  the  law,  that  his  finding  on  the  facts  may  be  re-opened  in 
this  Court  on  second  appeal ;  and,  thirdly,  that  even  if  the  rent  is  found  to 
be  Rs.  18-10-6  only,  the  plaintiff  is  still  entitled  to  recover  the  larger  sum 
of  Rs.  22-2,  the  balance  being  made  up  of  items  which  are  neither  uncertain 
nor  arbitrary,  and  which  the  evidence  shows  the  defendant  agreed  to  pay 
as  part  of  the  consideration  for  his  occupancy  of  the  plaintiffs  land. 

To  discover  whether  these  contentions  are  well  founded,  it  is  neces- 
sary to  see  what  was  the  evidence  which  was  given  in  the  case.  The 
suit,  both  before  the  Munsif  and  the  District  Judge,  was  heard  along 
with  thirteen  others  relating  to  the  same  mouzah,  and  they  are  all 
governed  by  the  same  judgment. 

The  plaintiff,  in  order  to  prove  that  the  defendant's  rent  was 
Rs.  22-2,  called  the  defendant  himself,  and  also  required  him  to  produce  his 
receipts  for  rent  for  the  years  1286  to  1292,  inclusive.  The  defendant 
did  not  produce  the  receipts,  and  secondary  evidence  of  their  contents 
was  given  by  the  plaintiff,  who  [734]  produced  the  corresponding  counter- 
foils which  were  in  the  following  form  : — 

«  No.  D.  A.  1678. 

Dumraon  Raj. 

No.  2        .        .        .        .         .        .        ...      Re.  1  (one  rupee). 

Date  25th  Kuar  1286. 

Mohit  Koeri  Kashtkar,  inhabitant  of  Ramu  Baria,  through  self,  on 
account  of  rent,  as  per  details  of  Mouzah  Ramu  Baria,  Pergunnah  Bhoje- 
pore." 

"Out  of  (the  rent  of)  the  year  1286  Re,  1  (one  rupee), 

Received  one  rupee, 
(Sd.)  Adinath  Rai,  Tehsildar. 

By  his  own  pen. 
(Sd.)  Deo  Narain  Lai,  Putwari." 

These  counterfoils  showed  that  in  several  of  the  years  from  1286  to 
1292  the  defendant  had  paid  the  exact  sum  of  Rs.  22-2,  and  that  the 
yearly  payments  had  always  been  within  a  few  pice  of  that  sum. 

The  plaintiff  also  put  in  his  jamabundis  for  those  years,  which  were 
in  the  following  form  : — 

Annual  Jamabundi  of  Mouzah  Ramu  Baria  for  the  year  1286, 
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JUNE  2. 

FULL 
BENCH. 

17  C.  726 
(F.B.), 


The  defendant  in  his  evidence  said — 

"  I  am  defendant  in  suit  No.  156.  I  know  that  sarak.  khtiruch.  chanda,  neg,  batta 
are  in  the  rental,  because  I  have  been  paying  them.  Batta  is  included  in  my  rental  of 
Rs.  18-10-6.  I  do  not  object  to  this  batta.  I  do  not  recollect  if  I  have  paid  all  the 
abwabs  separately  from  or  with  the  rental  proper,  I  do  not  know  if  receipts  were  called 
for.  Receipts  are  not  preserved.  I  do  not  remember  from  whence,  sarak,  neg,  khuruch, 
and  chanda  have  been  collected." 

[735]  The  plaintiff  also  put  in  the  sehas  for  those  years  when  it 
appeared  that  they  were  kept  in  the  following  form  : — 

DUMRAON  RAJ. 

Maharaja  Radha  Prosad  Singh,  Saheb  Bahadur,  proprietor,  Pergunnah 
Bhojepore. — Seha  (account)  of  individual  tenants  in  the  tehsil  (collection) 
of  Adinath  Rai,  the  tehsildar  of  Mouzahs  Ramu  Baria,  &--c.,  for  the  week 
commencing  from  the  (a)  25th  of  the  month  of  Kuar  1286  and  ending  with 
the  25th  of  the  month  of  Kuar  1286  Rasli. 
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The  plaintiff  called  his  tehsildar  and  putwari,  the  latter  of  whom  said 
that  in  the  zemindari  accounts  of  certain  years  batta,  sarak,  &c.,  were 
entered  in  separate  columns.  The  defendant  filed  an  authenticated  copy 
of  the  plaintiff 'sjamabundi  for  1279,  which  was  in  the  following  form  : — 

1279. 
Mouzah   Ramu   Baria,   Pergunnah  Bhojepore,   property  of  Maharaja  Radha 

Prosad  Singh  Ji  Bahadur — Annual  jamabundi  of  individual  tenants. 


Name  of  tenant. 

Quantity  of 
land. 

Land 
rent. 

Road 

cess. 

Batta 

Put- 
wari's 
nea 
(fee) 

Usual 
charges, 

GRAND 
TOTAL. 

* 

* 
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* 
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* 

Mohit  Koeri 

Bgs.C.Dh.Rs.A.P.Rs.A.p. 

Bfis.  C.  Dh. 

RS.A.P 

RS.A.P, 

RS.A.P. 

RS.A.P. 

RS.A.P. 

RS.A.P. 

Kodar   2  12  0    5  0  0  14  4  0 

4    10    14 

1810  6 

030 

1  10  0 

0  146 

053 

21  7  0 

Baharsi  11814    280     466 

4  10  14              18  10  6 

[736]  Upon    thit,  evidence   the  Munsif   found  as   a  fact    that  the  de- 
fendant's rent    was    Rs.    18-10-6.     He    considered    that    the    jamabundis 


(a)  Sic.  in  original. 


(a)  Sic. 
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filed  by  the  plaintiff  were  fabricated  ;  that  the  receipts  filed  by  him  merely        1890 
showed  the  amount  *paid,  and  did  not   prove  conclusively  that  the  whole  of       JUN?  2. 
the  money  paid  by  the  defendant  was  on  account  of  rent  only,  and  that  the        ~ 
jamabundi  for    1286,    together    with  the  sehas,    showed    that  the   difference     ,-. 
between  Rs.  18-10-6  and  Rs.  22-2  was  not  rent  at  all,  but  was  made  up  of 
various   impositions  and  charges,   and  he  accordingly  found  the  first  issue     ^l  C.  726 
in  favour  of  the  defendant.  When  the  matter  came  before  the  District  Judge       (F.B.). 
on  appeal,  be  affirmed  this  finding  of  the  Munsif.     And    the  first  question 
which   has  been  argued  before  us   has  been  whether  there  is  any  evidence 
on  the  record  to  support  this  finding.  I  think  there  is.  The  defendant  him- 
self stated  that  his  rent  was    Rs.  18-10-6  ;   the  jamabundi  of  1286  indicated 
that  at  that  time  the  rental  was  Rs.  18-10-6,  and  the  sehas  for  the  subsequent 
years  indicated    that  even  if  it  be  assumed   that  the  form    of  the  jamabundi 
had    been  changed  since  that  time,  the    foci  still  remained  the  same  ;  that 
the  sum  of  Rs.  22-2  claimed  by  the   plaintiff  was  made  up  of  the  rent  with 
other  charges  added  to  it,    and  whether  they  were  evidence  for  the  plaintiff 
or   not  sehas   were   clearly   evidence   against  him.     The  second  question 
then   arose,   and   the    plaintiff  contended  that  if   there  is  some  evidence  on 
the  record    that   the   rent    was   the    smaller   sum,    it  is  apparent  from  his 
judgment    that    the  District    Judge  has  so  entirely    misunderstood  the  case 
that    his   finding   of   fact  may    be  reconsidered   on  second  appeal.     In  the 
fifth  paragraph  of  his  judgment  he  says : — 

"  The  plaintiff  will  not  tell  us  the  exact  date  of  the  '  consolidation  ' 
but  at  last  gives  us  about  1286  F.  These  modern  consolidations  cannot, 
as  this  Court  has  often  ruled,  be  made  by  the  malik  alone.  He  must 
secure  the  acquiscence  of  the  tenants  concerned.  There  has,  therefore, 
been  no  'consolidation  '  as  alleged.  " 

And  Mr.  Woodroffe,  on  behalf  of  the  plaintiff,  says  that  it 
is  apparent  that  the  Judge  thought  that  the  plaintiff,  in  order  to 
succeed,  must  prove  a  consolidation  of  the  rent  and  other  items  by 
some  particular  agreement  come  to  between  the  parties  at  some  spacified 
time ;  that  with  this  in  his  mind  he  compelled  the  plaintiffs  pleader  to 
mention  some  time,  and  that  when  he  mentioned  [737]  "about  1286," 
assmued  that  the  plaintiff's  contention  was  that  the  consolidation  was 
effected  by  the  change  of  the  form  of  the  jamabundi,  and  that  as  that  was 
the  act  of  the  landlord  alone,  it  would  not  bind  the  tenant ;  whereas  the 
plaintiff's  case  was  that  the  form  of  the  jamabiindis  and  receipts  prove 
that  the  rent  has  always  been  the  larger  sum,  and  that  the  other  figures 
merely  show  the  mode  of  calculation  by  which  the  rental  was  originally 
arrived  at. 

If  this  was  the  view  of  the  Judge  as  to  what  the  plaintiff's  real  case 
was,  I  cannot  say  that  he  was  wrong.  The  jamabundi  of  1286  shows 
that  the  Rs.  22-2  was  made  up  of  that  sum  and  various  other  items,  and 
the  sehas  for  the  subsequent  years,  which,  as  I  have  before  said,  are  certainly 
evidence  against  the  plaintiff,  show  to  my  mind  that  the  Rs.  22-2  always 
contained  something  other  than  rent,  though  they  do  not  show  what  it 
was.  These  documents,  in  my  opinion,  rebut  the  inference  of  fact  which 
may  no  doubt  be  drawn  from  the  receipts,  that  the  rent  since  1286  has 
been  enhanced  to  the  sum  of  Rs.  22-2,  of  which  fact  the  receipts  for  three 
years  are  made  evidence  by  s.  29  of  the  Bengal  Tenancy  Act,  and  prove 
conclusively  to  my  mind  that  the  change  in  the  jamabundis  was  one  of 
form  only,  representing  no  fresh  agreement  between  the  parties  and  made 
by  the  landlord  with  the  intention  of  consolidating  the  other  items  with 
the  rent,  which  he  could  not  do  except  by  agreement  with  the  tenant, 
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1890  I  agree,   then,  with  the  Munsif  and   the  District  Judge  that  the  rental 

JUNE  2.      was    Rs.  18-10-6,    and    that    the    difference    between    that   amount    and 

-ZT~          Rs.    22-2   is   made    up  of  the  items  mentioned  in  the  jamabundi  of  1286, 

p.L  and   upon  this   finding  the   third    question   arises,    which  is    the   question 

"   '     upon    which   the   case   of  Pudma   Niind   Singh  v.  Baij    Nath   Singh   (1) 

17  C.  726     appeared    to  the  referring    Bench   to    be    in  conflict   with  that   of  Chulhan 

(F.B.).      Mahton  v.  Tilukdhari  Singh  (2). 

The  cases  of  Chulhan  Mahton  v.  Tilukdhavi  Singh  was  decided  in 
January  1885  before  the  passing  of  the  Bengal  Tenancy  Act.  The  suit  was 
by  ticcadars  to  recover  from  a  ryot  Rs.  1,105-1-2  as  arrears  of  nagdi  and 
bhowli  rent  for  the  years  1286  to  1288,  together  with  certain  customary 
abwah.  The  nature  of  the  abwabs  appears  in  the  report  of  the  case  to  have 
been  certain  in  this  sense  that  the  amount  depended  on  the  amount  of  the 
rent  or  of  the  [738]  produce  of  the  land  when  the  tenure  was  bhowli.  It 
was  found  as  a  fact  that  according  to  the  custom  of  the  estate,  of  which 
the  defendant's  land  formed  a  part,  these  items  had  been  paid,  by  the 
defendant  and  his  ancestors  for  many  years,  so  that  it  appeared,  that  they 
were  not  uncertain  or  abritrary,  but  were  always  paid,  the  amount  of 
them  each  year  being  merely  a  matter  of  calculation.  Mr.  Justice  Mitter, 
at  page  183,  says  as  to  this — 

"  It  has  been  next  contended  that  although  the  disputed  items  in  the 
plaintiff's  claim  are  described  in  the  plaint  as  old  usual  alwabs,  and  in 
the  zemindari  accounts  also  they  are  designated  as  abwabs  separate  and 
distinct  from  the  specified  rent,  yet  they  are  not  abwabs,  but  part  of 
the  rent.  This  contention  is  mainly  based  upon  the  ground  that  anything 
which  is  certain  and  definite  does  not  come  under  the  class  of  abwabs, 
the  imposition  of  which  is  prohibited  by  the  Regulations.  Although  the 
Regulations  did  not  clearly  define  what  an  abwab  is,  still  I  think  it  cannot 
be  maintained  that  anything  which  is  definite  and  certain  is  not  an  abivab 
under  the  regulations,  although  the  parties  to  the  contract  may  call  it  so. 
It  seems  to  me  that  the  Regulations,  without  defining  accurately  what  an 
abwab  is,  left  this  question  for  the  determination  by  the  Court  in  each 
case  upon  the  evidence.  I  cannot  find  anywhere  in  the  Regulations  the 
precise  definition  of  the  word  abwab  which  would  justify  me  to  treat  the 
disputed  items  of  claim  as  part  of  the  specified  rent,  although  the  plaint- 
iff claims  them  in  the  plaint  and  enters  them  in  the  zemindari  accounts 
as  abwabs" 

And  the  Full  Bench  held  that  nothing  beyond  the  nagdi  and  bhowli 
rent  conld  be  recovered,  any  contract  for  the  payment  of  the  other  items, 
whether  express  or  implied,  not  being  enforceable. 

This  case  came  before  the  Privy  Council  on  appeal  (3).  The  judg- 
ment of  the  High  Court  was  affirmed.  Lord  Macnaghten,  in  delivering 
judgment  in  speaking  of  the  items  in  question,  says — 

"  Unquestionably  they  have  been  paid  for  a  long  period  ;  ho  w  long 
does  not  appear.  They  are  said  to  have  been  paid  according  to  long- 
standing custom.  Whether  that  means  that  that  they  were  payable  at  the 
time  of  the  Permanent  Settlement  or  not  is  not  plain.  If  they  were  pay- 
able at  the  time  of  the  Permanent  Settlement ,  they  ought  to  have  been 
consolidated  with  the  rent  under  s.  54  of  Regulation  VIII  of  1793. 
Not  being  so  consolidated,  they  cannot  now  be  recovered  under  s.  61  of 
that  Regulation.  If  they  were  not  payable  at  the  time  of  the  Permanent. 

(1)  15  C.  823.  (2)  11  C.  175.  (3)  17  C.  131  =  16I.A.  152 
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Settlement,  they  would  come  under  the  description  of  new  abwabs   in  s.  55, 
and  they  would  be  in  that  case  illegal." 

[739]  By  this  judgment    I    understand    the    Privy    Council,    while.        ~ 
affirming   that    of   the    High  Court,  to  go  beyond  it  and  to  hold  that  under     ,T  L 
the  Regulations  nothing  could  be  recovered  for    the    occupation    of    land,  "H* 

except    one    sum    which    must  include  everything  which  was  payable  for     170  726 
such  occupation  arrived  at   either    by    agreement    or    by    some    judicial       (F.B.). 
determination  between    the  parties,  and  that  any  contract  whether  express 
or  implied,  to  pay  anything  beyond  that  sum,  under   any    name    whatever, 
for  or  in  respect  of  the  occupation  of  the  land,  could  not  be  enforced. 

After  the  decision  by  the  High  Court  of  the  case  which  I  have  now 
considered,  but  before  the  decision  by  the  Privy  Council,  the  present  Bengal 
Tenancy  Act  (VIII  of  1885)  came  into  force.  The  sections*  of  that  Act 
which  are  material  to  consider  are  s.  3,  sub-s.  .*:,  by  which  rent  is 
defined  to  be  "  whatever  is  lawfully  payable  or  deliverable  in  money 
or  kind  by  a  tenant  to  his  landlord  on  account  of  the  use  or  occupation 
of  the  land  held  by  the  tenant,"  and  s.  74  which  enacts  that  "  all 
impositions  upon  tenants  under  the  denomination  of  abwabt  mahtut  or 
other  like  appellations,  in  addition  to  the  actual  rent,  shall  be  illegal,  and 
all  stipulations  and  reservations  for  the  payment  of  such  shall  be  void. "After 
this  Act  had  been  passed,  but  before  the  decision  of  the  Privy  Council,  the 
case  of  Pudma  Nund  Singh  v.  Baij  Nath  Singh  (1)  was  decided  by  a  Divi- 
sion Bench  of  the  Court.  In  that  case  the  plaintiffs  sued  to  recover 
Rs.  2,830-13-3  for  arrears  of  rent  and  for  tehwavi  and  salami  due  to  them  for 
the  years  1290  to  Baisakh  12CJ3  in  respect  of  a  inokiirari  tenure  held  under 
them  by  the  defendant.  The  basis  of  the  suit  was  a  kabuliyat,  dated  25th 
December  1869,  by  which  the  defendant  agreed  to  pay  a  certain  fixed  rent, 
plus  a  small  annual  addition  for  items  designated  therein  as  tehwati,  dusava 
and  salami  towzi,  in  respect  of  which  items  the  amounts  declared  to  be  pay- 
able were  Rs.  9  and  2  respectively.  The  only  question  was  whether  the 
tehwavi  and  salami  could  be  recovered.  The  learned  Judges  held  that  as 
the  items  in  dispute  were  not  arbitrary  and  uncertain  in  their  character, 
but  were  specific  sums  which  the  tenants  had  agreed  to  pay  to  their  land- 
lords, they  were  in  fact  part  of  the  rent  agreed  to  be  paid  and  were 
[740]  not  abwabs  at  all.  They  considered  that  what  is  or  is  not  an  abwab 
must  depend  on  the  circumstances  of  each  particular  case  in  which  the 
question  arises,  and  they  allowed  the  plaintiff's  claim.  It  is  clear  that 
this  case  may  be  reconciled  by  the  judgment  of  the  High.  Court  in  the 
other  case,  as  Mr.  Justice  Mitter  expressly  says  that  the  question  whether 
the  disputed  item  is  an  abwab  must  be  decided  by  the  Court  in  each  case ; 
but  if  I  have  correctly  understood  the  judgment  of  the  Privy  Council  in 
the  same  case,  it  is  equally  clear  that  it  cannot  be  reconciled  with  that,  as 
that  decided  that  nothing  can  be  recovered  from  the  tenant  except  the 
one  sum  fixed  as  the  rent  of  the  land,  and  in  this  view,  I  think,  we  must 
hold  the  case  of  Pudma  Nund  Singh  v.  Baij  Nath  Singh  (1)  to  be  over- 
ruled by  the  decision  of  the  Privy  Council  in  that  of  Chitlhan  Mahton  v. 
Tilnhdhavi  Singh  (2),  and  that  unless  the  law  has  been  changed  by  the 
Bengal  Tenancy  Act  in  favour  of  the  landlord,  the  items  in  dispute  in 
this  action  cannot  be  recovered,  as  they  have  been  proved  to  be  something 
beyond  the  sum  which  had  been  agreed  upon  as  rent.  The  definition  of 
rent  in  s.  3  of  the  Act  does  not,  in  my  opinion,  affect  the  question,  as  th^t 
would  have  been  the  correct  definition  of  rent  without  the  assistance  of 

(1)  15  C,  828.  (2)  17  C.  131  =  161.  A.  152, 
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1890       the  Act,  and  consequently  was  so  at  the  time  of  the  decision  of   the    Privy 

JUNE  2.      Council,    and    the    only    question    is  as  to  the  meaning  of  s.  74.     I  think 

~  that  the  effect  of  that  section  is  to  declare  the  law  to  be  as  it  is   laid   down 

W*ULL       by    the    Privy    Council    in    the    judgment  which  I  have  cited,  and  to  be 

SJCH<      that  no  imposition  under  any  name    whatever    shall    be    recovered    from 

17  C.  726     *ne   tenant  for  or  in  respect  of  the  occupation  or  tenure  of  the  land  beyond 

(F.B.)       the  sum  which  has  been  fixed  for  rent,  whether  that  sum    has    been   rixed 

by   agreement    or    by  judicial  determination  between  the  landlord  and  the 

tenant. 

In  my  opinion  the  portions  of  claim  which  are  objected  to  are  illegal, 
and  cannot  be  recovered  as  rent,  and  the  second  appeal  should  be  dismissed 
with  costs. 

O'KiNEALY,  J.— In  this  case  the  plaintiff,  a  zemindar,  sued  the  defend- 
ant, his  ryot,  for  arrears  of  rent  due  on  account  of  the  years  1270  to  1293. 
The  plaintiff  alleged  that  the  rent  was  [741]  Rs.  22-2  per  annum. 
The  defendant,  on  the  other  hand,  contended  that  it  was  only  Rs.  18-10-6 
and  that  he  had  paid  that  sum.  He  also  added  that  the  difference  between 
Rs.  18-10-6  and  Rs.  22-2,  claimed  by  the  plaintiff,  consisted  of  illegal 
cesses  which  had  been  incorporated  with  the  original  rent. 

In  the  first  Court  the  plaintiff  examined  his  putwari,  his  tehsildar,  and 
the  defendant,  in  support  of  his  case.  The  jamabutidis,  or  collection  papers 
from  1286  to  1292,  were  also  produced  as  corroborative  evidence. 

The  Munsif  held  that  the  jamalmndis  from  1286  to  1292  had  been 
fabricated  in  order  to  support  a  false  case.  He  has  also  held  that  the 
amount  claimed  as  rent  included  abwabs,  such  as  sarak,  khuruch,  neg,  and 
batta  ;  he  found  that  the  proper  rent  was  what  the  defendant  alleged  it  to 
be,  and  on  that  basis  he  decreed  the  arrears  found  to  be  due. 

The  plaintiff  appealed  to  the  lower  appellate  Court.  He  argued  that 
the  Munsif  should  have  found  whether  the  amounts  claimed  to  be  included 
in  the  jama,  and  disallowed  by  the  lower  Court,  were  legal  cesses  or 
not,  and  he  urged  that  the  onus  of  proving  that  illegal  taxes  were 
included  in  the  rent  claimed  lay  on  the  defendant.  He  further  asserted 
that  the  Munsif  was  wrong  in  saying  that  the  jawabundis  produced  on  the 
part  of  the  plaintiff  were  not  genuine,  and  asserted  that  the  plaintiff's  claim 
was  proved  by  the  statements  of  the  defendant  and  the  papers  admitted 
by  him.  These  contentions  seem  to  have  failed  before  the  Judge  in  the 
lower  Court.  He  came  to  the  same  conclusion  in  regard  to  the  jamabundis 
as  the  Munsif,  and  he  agreed  with  that  Judge  in  thinking  that  the  sum 
stated  by  the  defendant  was  the  asul  jama  while  the  amount  claimed  by 
the  plaintiff  as  the  yearly  rent  was  made  up  of  the  jama  with  other  items, 
such  as  sarak,  khurtich,  neg,  and  batta. 

This  being  the  case,  and  the  suit  being  a  suit  for  rent,  he  refused  to 
grant  the  items  in  excess  of  the  annual  rent,  because,  in  his  opinion,  it 
was  not  rent,  and  the  plaintiff  ought  not  to  succeed  on  a  different  title. 
He  therefore  dismissed  the  appeal. 

From  that  decision  a  second  appeal  was  preferred  to  this  Court,  and 
before  the  Division  Bench  it  was  contended  on  behalf  of  the  plaintiff  that 
the  defendant  having  for  many  years  paid  the  sums  [742]  claimed  and 
taken  receipts  as  if  the  amounts  paid  had  been  rent  without  any  speci- 
fication of  the  items  sarak,  khuruch,  neg,  and  batta,  he  was  bound  to 
pay  rent  at  that  rate,  and  the  Court  below  ought  to  have  held  that  there 
had  been  not  only  a  consolidation  of  these  sums  with  the  rent,  but  an 
implied  agreement  by  the  defendant  to  pay  the  whole  amount  as  rent. 
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So  far  as  i  can  see,  that  is  not  a  valid  ground  of   second    appeal.     In        1890 
the    case   of  Meer    Mahomed  Hossein  v.  Forbes,  their  Lordships  of  the  Privy       JUNE  2. 
Council  say  (1) —  ~ 

"The  case    was   before    the    High   Court   upon  Special  Appeal,  and,       *' 
therefore,  in  strictness,  they  had  nothing  to  do   with    the   evidence   in    the  'H* 

cause."  17  c  726 

In  the  more  recent  case  of  Pertab  Chunder  Ghose   v.    Mohendro    Pitrkait       {F.B.). 
(2),  decided  by  their  Lordships  on  the  29th  June  1889,  there  is    the   follow- 
ing passage  : — 

11  Their  Lordships  have  doubted  whether  the  Judges  of  the  High 
Court,  in  hearing  the  appeals,  had  regard  to  the  provision  in  the  Code  of 
Civil  Procedure  (Act  XIV  of  1882),  s.  584,  as  to  appeals  from  appellate 
decrees,  and  thought  they  were  at  liberty  to  consider  the  propriety  of  the 
findings  of  the  District  Judge  upon  questions  of  fact.  Certainly  there  are 
some  passages  in  their  judgment,  particularly  in  the  latter  part,  if  not  in 
the  former,  which  suggest  this.  Their  Lordships  must  observe  that  the 
limitation  to  the  power  of  the  Court  by  ss.  584  and  585  in  a  second  appeal 
ought  to  be  attended  to,  and  the  appellate  Court  ought  not  to  be  allowed 
to  question  the  finding  of  the  first  appellate  Court  upon  a  matter  of 
fact." 

In  this  case  two  Courts  have  come  to  the  same  conclusion  on  a  matter 
of  fact,  which  goes  to  the  foundation  of  the  case,  namely,  what  was  the 
rental  of  the  defendant  ;  and  they  have  decided  adversely  to  the  appellant. 
This  seems  to  me  to  conclude  the  cnse,  and  to  render  it  impossible  for  us 
to  decree  the  second  appeal  in  favour  of  the  appellant. 

In  this  view  of  the  case  it  would  seem  unnecessary  that  I  should 
answer  the  question  referred  to  this  Court,  namely,  "  whether  the 
portions  of  the  claim  that  are  objected  to  us  corning  under  the  denomi- 
nation sarak,  neg  and  khuruch,  are  illegal  cesses,  or  whether  they  are 
recoverable  as  rent  by  reason  of  their  having  been  paid  for  a  long  time 
along  with  the  rent  and  without  any  specification  in  [743]  the  rent 
receipts ;  "  but  as  the  Judge  in  the  Court  below  has  forwarded  as  part  of 
his  judgment  a  decision  on  the  nature  of  abwabs,  and  a  majority  of  the 
Judges  composing  the  Full  Bench  think  that  it  should  be  answered,  I 
think  it  is  better  to  give  my  opinion. 

In  order  to  determine  what  was  the  meaning  of  rent  under  the  old 
Regulations,  and  what  were  the  cesses  and  assessments  that  they  were 
intended  to  prohibit,  it  is  necessary  to  see  what  the  law  was  before  the 
time  of  the  Permanent  Settlement ;  what  the  evils  were  that  the  Legisla- 
ture then  intended  to  get  rid  of,  and  how  they  attempted  to  do  it. 

Before  the  acquisition  of  Behar  by  the  East  India  Company,  the 
distinction  between  rent  and  revenue  can  hardly  be  said  to  have 
existed.  Both  were  looked  upon  as  the  dues  of  Government,  rather  in 
the  form  of  a  tax  on  land  than  as  rent.  Thus  in  Regulation  XLIV  of 
1793(3),  we  find  it  declared  that,  according  to  the  established  usages 
of  the  country — and  these,  according  to  24  Geo.  Ill  (1784),  Ch.  25, 
s.  39,  were  to  guide  the  Directors  in  fixing  the  income  of  Govern- 
ment from  land — these  dues  consisted  of  a  certain  proportion  of  the 
annual  produce  of  every  bigha  of  land  demandable,  according  to  the  local 
custom,  either  in  money  or  kind.  This  right  was  a  right  peculiar  to  the 
State  alone.  So  that  as  long  as  the  Moghul  Government  was  strong 
enough  to  govern  the  provincial  rulers,  taxation,  so  far  as  it  fell  upon  land, 


(i)  2  I.A.  I  (6)  (2)  16  I.A.  233  (238)  =  17  C.  291  (298).  (3)  Preamble, 
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1890        may  be  said  to  have  been  substantially  of   a  fixed   nature.     In  Behar    the 

JUNE  2.      zemindar    divided    the    produce   of   the  lands  with  the  cultivators  in  stated 

,~ proportions  ;  and  in  Bengal  a  settlement  was  made  with    the   ryot  upon   a 

j,  ULL       standard   called    the   asul,   or  original  rate,  with  the  accumulation  of  taxes 

"f  '      successively  imposed  upon  it.     These  taxes  were    divided    into    abwab    and 

17  C  726     Mahtiit,   and   in  calculating    the    zemindari    demand,  now  called  rent,  the 

(F.B.).      zemindar  levied  the  asul  or   ground    rent   according    to  the  jamab:indit   or 

assessment,  of  each  village,  and  the  excess    imposed,  if  abwab,  according  to 

the  rate  of  the  pergunnah,  and  if  mahtut,   according  to  the  rate  of  the  each 

chttkla. 

These  two,  namely,  the  asul  abwab,  constituted  the  whole  land  revenue 
demand  imposed  on  the  ryot  prior  to  and  after  the   British    rule,     To  illus- 
trate  this,    I    print   from  Mr.  Shore's  Minute  the  [74$]  following  abstract 
(1)  of  a  ryot  account  taken  about  the  year  1781  : — 

Rs.  A.  G.  K. 

Rent   of   7    bighas    12   cottahs    7    chittacks    of 
land    of     various    produce,    calculated    at    a 
certain    rate    per    bigha    according     to     its 
produce  ...  ...  ...   14     0     8     0 

Abwab  cesses. 

Rs.    A.    G. 

Cho-ut  at  3-16  per  rupee  ...  2,  10  0 

Pulbundi,  a  half  mo.  demand  or  ^-4 

of  the  jama  ...  9  7  2 

Nuzztrana  1  mo.  or  J  ...  1  2  15 

Mangan,  1  mo.  or  £  ...  1  2  15 
Fouzdavi  3-4  of  1  mo.  amount 

or  1-16                       ...  ...  14  15     0 

Company's  mizzer.ana  1J  mo.  ...     0  1     7 

Batta  1  anna  per  rupee  ...  0  0  14 

8  12  2  0 


Total  ...  22  12  10     2 

Khilat  1£  anna  per  rupee  ...  ...     2     2     1     2 


Total  jama       ...   24  14  12     0 


As  I  have  stated  above,  the  assessment  of  land  revenue  was  the  right 
of  the  Government  alone,  and  as  a  fact  the  Government,  when  in  full 
vigour,  supervised  the  assessment  year  by  year.  Abwabs  were  in  their 
nature  unconstitutional ;  but  from  the  beginning  of  the  18th  century, 
when  the  Subahdars  were  becoming  more  independent,  they  began  to  levy 
new  prepetual  imposts  now  called  subahdari  abwabs.  These  viceregal 
imposts  were  levied  by  the  Subahdars  in  a  certain  proportion  to  the  asul, 
or  standard,  assessment,  and  the  zemindars  who  paid  were  authorized  to 
collect  them  from  ryots  in  the  proportion  of  their  as'iil,  or  standard,  assess- 
ment ;  and  sometimes  these  cesses  were  incorporated  with  the  original 
asul,  so  that  the  aggregate  became  a  new  asul,  or  standard  of  assessment, 
according  to  which  the  assessments  on  land  were  subsequently  levied. 

[745]  Besides  being  unconstitutional,  there  was  another  objection  to 
these  assessments,  namely,  that  they  confirmed  the  zemindars  within  the 
subah  in  the  exaction  of  their  abwabs  and  in  increasing  their  amount  in  an 

(1)  Fifth  Report,  Vol.  I,  p.  163, 
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arbitrary   manner   not  authorized  by  the  Subahdar.     The  result  was  that        1890 
the   incorporated    subahdari  abwabs   in  some  instances  amounted  to  33  per      JUNE  2. 
cent,  of  the  asnl,  while  the  zemindari  abwabs  amounted  to  somewhere  about       p 

50  per  cent.  BENCH 

Moreover,    in  some  cases,    the   abwabs   were  increased    in  one  estate  to 
meet  a  deficiency  in  another,  so  that  the  incidence  of  the  taxation  varied  in     47  c.  728 
different  estates,  and  often  according  to  the  caste  and  place  of  residence  of       (F.B.). 
the  ryot. 

They  were  also  made  a  means  of  enhancing  the  rent,  while  it  was  one 
of  the  objects  of  Government  to  stop  enhancements  made  in  an  arbitrary 
and  indefinite  manner. 

The  mode  in  which  these  abwabs  grew  up  is  well  described  by  Mr.  Shore 
in  reference  to  the  ryot's  account  printed  above.  He  says,  in  1789 : — 

"  If  the  accounts  of  the  same  land  were  now  examined  some  addi- 
tional impositions  might  appear.  The  zemindars  introduce  them  by 
degrees,  at  intervals  of  two,  three,  four  or  five  years,  and  rarely  attempt 
them  for  two  or  three  years  successively.  Solicitation  and  influence  are 
equally  employed  to  effect  the  establishment  of  them,  and  a  ryot,  when 
the  burden  is  not  too  heavy,  will  rather  submit  than  resist  or  complain. 
Temporary  extortion  may  be  practised  at  any  time,  but  a  permanent 
exaction  of  this  nature  can  rarely  be  established  by  force  alone  upon  the 
ryots  (1). 

It  is,  I  think,  in  this  sense  that  these  cesses  are  said  in  the  corres- 
pondence of  that  period  to  be  arbitrary  or  indefinite.  Thus  we  find  them 
described  by  the  officials  of  that  period  "  as  arbitrary  impositions,  vicious 
in  mode  and  principle,  yet  extremely  moderate  in  amount,  "  as  "  claimed 
by  no  measured  rule,  but  arbitrary  indefinite  expediency,"  as  "  an  oppres- 
sive exaction  wholly  unauthorized,"  and  a  "  daring  encroachment  on  the 
exclusive  prerogative  of  the  Sovereignty,  in  levying  from  the  subject  what 
can  only  be  legitimate  in  the  form  of  a  public  supply  of  a  necessary 
exigency  of  the  State." 

This  too  is,  I  think,  the  sense  in  which  abwabs  were  considered  as 
arbitrary  or  indefinite  in  the  old  Regulations — arbitrary,  in  the  sense, 
that  they  were  unauthorized  by  law — indefinite,  in  the  sense  [746]  that, 
though  levied  in  a  certain  proportion  to  and  upon  the  original  assessment 
or  asul  land  tax,  there  was  no  definite  rule  guiding  the  zemindar  in  fixing 
the  proportion  they  bore  to  the  produce  of  the  land,  nor  any  rule  prescribed 
for  limiting  their  amount. 

They  were  not  arbitrary  in  the  sense  that  the  parties  had  not  contracted 
in  regard  to  them,  for  at  that  time  rent  was  paid,  not  under  contract,  but  as 
a  land  tax,  as  the  Government  share,  and  according  to  the  pergunnah  rate, 
nor  indefinite  in  amount,  since  every  abwab  was,  as  in  the  present  suit,  a 
determined  sum,  generally  a  certain  defined  share  of  the  real  land  tax. 

In  1772,  the  Hon'ble  Court  of  Directors  deprived  Nawab  Mahomed 
Reza  Khan  of  his  appointment  of  Naib  Dewan,  and  determined  to  stand 
forth  publicly  themselves  in  the  character  of  Dewan,  and  in  the  proclama- 
tion of  the  14th  of  May  of  that  year  (2),  they  laid  down  rules  for  the  settle- 
ment and  the  collection  of  the  revenue. 

Rule  10  states  : — 

"  That  the  farmer  shall  not  receive  larger  rents  from  the  ryots  than 
the  stipulated  amount  of  the  pottahs  on  any  pretence  whatsoever  ;  and 

(1)  Fifth  Report,  Vol  I,  p.  163. 

(2)  Colebrooke's    Supplement,    p.    190.     Fifth    Report,    Vol.  I,    4.     Jiarjngton's 
Analysis,  Vol.  IJ,  12. 
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that  for  every  instance  of  such  extortion,  the  farmer,  on  conviction,  shall 
be  compelled  to  pay  back  the  sum  which  he  shall  have  so  taken  from  the 
ryot,  besides  a  penalty  equal  to  the  same  amount  to  the  Sircar  ;  and  for  a 
repetition,  or  a  notorious  instance  of  this  oppression  on  his  ryots,  the 
farmer's  lease  shall  be  annulled." 

Rule  12  states  :— 

"  That  no  mahtuts,  or  assessments  under  the  name  of  mangan, 
baurie  gundee,  sood,  or  any  other  abwab  or  tax,  shall  be  imposed  upon  the 
ryots  ;  and  that  those  articles  of  abwab  which  are  of  late  establishment, 
shall  be  carefully  scrutinized,  and  at  the  discretion  of  the  Committee 
abolished,  if  they  are  found  in  their  nature  to  be  oppressive  and  perni- 
cious." 

The  rules  were  issued  three  days  after  the  assumption  of  the  Dewani, 
and  thus  the  prohibition  of  illegal  assessments  was  almost  the  first  act 
of  the  British  Government  when  it  assumed  the  revenue  administration  of 
Bengal. 

The  nature  of  them  can  be  best  understood  from  the  terms  in  which 
they  are  described.  Thus  mangan  in  Behar,  in  which  the  land  in  connec- 
tion with  the  present  suit  is  situate,  was  a  share  of  [747]  the  crop  given 
as  a  fee  or  perquisite  to  the  headman  of  the  village  ;  and  sood  was  an 
impost  in  order  to  meet  the  interest  which  the  zemindars  were  compelled 
to  pay  on  arrears  of  revenue  ;  but  what  the  rules  plainly  point  out  is  that 
whether  it  be  treated  as  an  assessment  or  a  tax,  nothing  beyond  the  ordi- 
nary rent  was  to  be  allowed. 

In  1787,  the  Regulation  regarding  the  assessment  of  revenue  in 
Bengal  was  revised  by  Regulation  VIII  passed  on  the  8th  of  June  of  that 
year  (1).  Section  50  runs  as  follows  : — 

"  That  whereas  notwithstanding  the  orders  of  Government  in  the  year 
1772,  prohibiting  the  imposition  of  mahtut  or  assessment,  under  the  names 
of  mangan,  hauldanri,  moracha,  bazee  jama,  or  sood,  or  any  other  new 
articles  of  taxation,  various  taxes  have  been  since  imposed,  the  Collector 
to  strictly  enjoyed  to  enforce  this  article  and  prevent  the  imposition  of  any 
new  taxes  upon  the  ryots,  and  if  hereafter  any  new  tax  should  be  imposed, 
the  Collector,  on  proof  of  such  extortion,  is  to  decree  double  the  amount 
thereof  as  costs  of  suit." 

In  this  section  it  will  be  seen  that  the  Legislature  describes  these 
impositions  as  assessments  or  taxes,  and  it  gives  a  few  examples  of  those 
impositions  which  were  not  mentioned  in  the  Regulation  of  1772. 

This  brings  us  down  to  the  Regulation  relative  to  the  Decennial 
Settlement  which  was  subsequently  re-enacted  in  1793  when  the  Per- 
manent Settlement  was  sanctioned.  By  s.  57  of  Regulation  VIII  of  1793 
it  was  enacted  that — 

"  The  rents  to  be  paid  by  the  ryots,  by  whatever  rule  or  custom  they 
may  be  regulated,  shall  be  sptcifically  stated  in  the  pottah,  which,  in  every 
possible  case,  shall  contain  the  exact  sum  to  be  paid  by  them." 

By  s.  6  of  Regulation  IV  of  1794,  it  was  declared — 

"  If  a  dispute  shall  arise  between  the  ryots  and  the  persons  from  whom 
they  may  be  entitled  to  demand  pottahs,  regarding  the  rates  of  the  pottahs 
(whether  the  rent  be  payable  in  money  or  kind),  it  shall  be  determined  in 
the  Dewani  Adawlut  of  the  zillah  in  which  the  lands  may  be  situated, 

(1)  Colebrooke's  Supplement,  p.  253-266.  Fifth  Report,  Vol.  I,  15.  Harrington's 
Analysis,  Vol,  JI,  53. 
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according  to  the  rates  established  in  the  pergunnah  for  lands  of  the  same 
description  and  quality  as  those  respecting  which  the  dispute  may  arise." 

So  that  what  the  Permanent  Settlement  and  the  Regulation  of  1794 
describe  as  rent,  is  the  original  ground  rent  assessed  according  to  the 
pergunnah  or  customary  rate  per  bigha ;  and  it  is  at  once  distinguishable 
from  the  other  assessments  or  taxes  which  have  no  relation  to  the 
customary  rate  or  to  the  extent  or  produce  of  the  [748]  lands  by 
the  fact  that  the  imposition  of  them  was  not  caused,  nor  was  it  pretended 
to  be  attributed  to,  or  claimable  by  reason  of,  any  change  in  the  customary 
rate,  or  in  the  extent  or  in  the  amount  of  produce  of  the  lands.  Bearing 
this  in  mind,  we  can  now  understand  the  meaning  of  ss.  54,  55  and  56  of 
the  Permanent  Settlement. 

Section  54  of  Regulation  VIII  of  1793  declares — 

"  The  imposition  upon  the  ryots  under  the  denomination  of  abwab, 
mahtut,  and  other  appellations,  from  their  number  and  uncertainty,  having 
become  intricate  to  adjust,  and  a  source  of  oppression  to  the  ryots,  all 
proprietors  of  land  and  dependent  talukdars  shall  revise  the  same  in 
concert  with  the  ryots,  and  consolidate  the  whole  with  the  asul  into  one 
specific  sum." 

Section  55  of  the  same  Regulation  enacts — 

"  No  actual  proprietor  of  land  or  dependent  talukdar  or  farmer  of 
land,  of  whatever  description,  shall  impose  any  new  abwab  or  mahtut 
upon  the  ryots,  under  any  pretence  whatever." 

Now  the  effect  of  this  enactment  seems  to  be  that,  at  the  time  of 
the  .Permanent  Settlement,  there  was,  or  there  was  believed  to  be,  a  cus- 
tomary assessment  per  bigha  for  the  land,  which  was  described  in  the 
Regulations  themselves  as  the  asul,  and  that  in  addition  to  that  there 
were  added  certain  assessments  or  taxes  or  cesses  of  various  kinds  which 
the  Legislature  wanted  to  prohibit  for  the  future,  and  that  they  proposed 
to  bring  about  this  result  by  compelling  each  Zemindar  to  revise  the 
assessments  o1"  taxes  then  existing  in  concert  with  his  ryots,  and  consoli. 
date  them  into  one  specific  sum  which  would  form  a  new  usul,  and  to 
absolutely  prohibit  any  new  assessment,  imposition  or  tax  in  addition  to 
the  asul  for  the  future — Ram  Kant  Dutt  v.  Gholam  Nubby  Chowdhvy  (1), 
A  certain  time  was  given  for  this  consolidation,  and  if  not  carried  out,  it 
was  declared  that  any  action  for  the  realization  of  the  abwabs  beyond  the 
asul  or  ground  rent  should  be  non-suited. 

We  can  now  easily  understand  the  meaning  of  the  jamabundi  of 
1279  which  was  relied  upon  by  the  defendant  in  the  present  case. 
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[749]  After  the  name  of  the  tenant,  comes  "land."  Then  the  ground 
rent  called  "  lagan."  Then  comes  "  sarak,  "  a  cess  in  connection  with 
roads.  Then  "  batla,"  a  tax  imposed  to  make  up  any  deficiency  in  the 
currency,  which  has  always  been  considered  an  abwab — Chukan  Sahoo  v. 
Roop  Chand  (2)  ;  Regulation  LI  of  1795,  s.  3,  cl.  6.  No  question 


1890 
JUNE  2. 

FULL 
BENCH. 

17  C.  726 

(F.B.). 


(1)   2  Sel.  Rep.  58  =  6  I.D.   (O.S.)  410. 


(2)  S.D.A.  (1848)  680. 
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1890        as  to  batta  arises   in  this  case.     Then  "  putwari's  neg,"  a  cess    imposed    for 

JUNE  2.     the  payment  of  the    putwari  and  declared  to  be  an  abwab    by  the   decision 

~  of   the  Full  Bench    in  the  case  of   Chuthan  Mahton  v.    Tilukdhavi  Singh  (1). 

I*ULL       Lastly,  the  column  "  Ordinary  expenses,"    a  cess  to  cover  ordinary  zemin- 

^H<     dari  expenditure. 

17  C.  726  *n   accordance  with  the   common   law,    and   in    pursuance    of  s.   83, 

(F.B.)!  Regulation  VIII  of  1793,  the  lagan  was  determined  by  the  average  produce 
of  the  lands,  in  common  years.  But  there  is  no  law  justifying  the  imposition 
of  any  of  the  other  items  at  all;  they  are  in  name  cesses,  and  have  no 
connection  with  the  produce  of  the  land  beyond  that  they  are  calculated 
upon  the  ground  rent.  There  is  no  means  known  to  the  law  for  determin- 
ing the  proportion  they  must  bear  to  the  rent. 

According  to  the  view  which  I  take  of  the  Regulations,  every  item 
in  this  account,  except  that  of  "lagan,"  or  ground  rent,  is  a  mahtu-t  or 
abwab  within  the  meaning  of  the  Permanent  Settlement  Regulation,  and 
the  realization  of  any  of  it  was  punishable  thereunder  with  a  penalty  of 
three  times  the  amount. 

The  form  of  pottah  issued  to  the  ryots  at  the  time  of  the  Permanent 
Settlement  was  subject  to  control.  By  s.  58  of  Regulation  VIII  of 
1293,  no  pottah  was  valid  unless  it  had  been  approved  of  by  the  Collector 
and  registered  in  the  civil  Court  of  the  district.  These  restrictions  as  to 
form  were  partially  removed  by  Regulation  IV  of  1794. 

Towards  1812  the  futility  of  this  legislation  was  pressed  on  the 
Government ;  and  as  the  objections  to  the  then  existing  legislation  can- 
not be  better  put  than  they  are  by  Mr.  Colebrooke,  I  put  them  in  his 
own  words.  He  said — 

"  Another  part  of  the  subsisting  revenue  regulations,  which  appears 
to  me  to  need  emendation,  is  that  which  relates  to  the  form  of 
leases  ;  and  which  annuls  such  engagements  as  may  not  be  drawn  in 
prescribed  from.  [750]  Before  the  enactment  of  the  regulations  connect. 
ed  with  the  Permanent  Settlement  of  the  land  revenues  of  Bengal,  a 
practice  prevailed  among  landholders  in  this  province  of  imposing  on  their 
ryots  arbitrary  cesses  termed  abwabs  ;  being  either  authorized  so  to  do  by 
reservations  in  the  pottahs,  to  subject  the  ryots  to  such  abwabs  as  might 
be  imposed  on  the  pergunnah  generally,  or  else  assuming  that  authority 
without  the  sanction  of  any  such  reservation  in  the  leases  of  their  tenants. 
To  protect  the  peasantry  from  such  arbitrary  exactions,  which  had  been 
the  source  of  grievous  oppression  and  of  gross  abuses,  the  regulations  of 
the  Permanent  Settlement  provided  that  no  new  abwab  should  be  imposed 
on  any  pretence,  under  penalty  of  three  times  the  amount ;  that  the  land- 
holders, in  concert  with  their  tenants,  should  revise  the  abwabs  and  con- 
solidate them  with  the  land  rents  ;  that  they  should  give  or  tender  to 
their  ryots  pottahs  prepared  according  to  a  form  previously  approved  by 
the  Collector  and  registered  in  the  Adawlut.  These  rules  are  enforced  by 
a  provision  that  pottahs  of  any  other  form  are  to  be  held  invalid.  Notwith- 
standing this  penalty,  which  was  expected  to  enforce  universal  compliance, 
by  rendering  the  written  engagements  of  landlord  and  tenant  void 
and  of  no  effect,  if  there  be  a  deviation  from  the  prescribed  form, 
there  is  reason  to  believe  that  little  progress  had  been  really  made 
towards  the  general  introduction  of  the  simple  and  definite  leases 
which  it  was  ihus  intended  to  enforce.  But  whether  generally  or 
partially  successful,  or  wholly  ineffectual,  that  penalty  ought,  I  think, 

(1)1 1C.  175. 
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to   be    now  rescinded.     There   is  no   longer   any   sufficient    motive     for        1890 
holding   the   landholders    and    tenantry   of   the  country   in   this    sort   of       JUNE  2. 

pupilage,    prescribing   to    them    the    manner    and    form    of    their    reci-        

procal  engagements.  They  may  be  safely  left  to  consult  their  mutual  _£; 
interests,  by  entering  into  such  engagements  as  they  may  consider  to  be  ^ENCH- 
for  their  benefit  respectively,  and  to  reduce  their  agreements  to  writing  in  17  c  726 
any  form  most  intelligible  and  satisfactory  to  themselves  or  in  their  con-  (F.B.). 
viction  most  binding  and  secure.  All  that  need  be  required,  is  that  the 
engagements  shall  be  definite ;  and  it  may  be  accordingly  declared  that  any 
clause  of  a  lease,  or  other  engagement,  reserving  the  power  of  imposing 
cesses  or  taxes,  termed  abwab  or  mahtut,  or  under  any  other  denomination 
whatsoever,  or  binding  the  pottah  holder  to  pay  any  impost  or  addition 
whatsoever  beyond  the  rent,  however  regulated,  in  money  or  in  kind,  which 
the  pottah  or  engagement  specifies,  shall  be  void  and  of  no  effect,  and  the 
courts  shall  maintain  the  remaining  definite  clauses,  and  enforce  payment 
of  such  rent,  and  such  only,  as  is  specifically  stipulated  and  agreed  for  by 
the  pottah  or  other  engagement.  Under  this  alteration  of  the  existing  rules 
the  Courts  of  Justice  will  give  effect  to  the  agreements  of  the  parties 
according  to  their  ascertained  intentions,  with  exception  only  to  stipula- 
tions subjecting  one  of  the  parties  to  arbitrary  demands  at  the  will  of  the 
other.  This  exception^  together  with  the  prohibition  actually  in  force 
against  the  imposition  of  any  arbitrary  cesses  or  abwabs,  under  whatever 
[751]  pretence  will  entirely  preclude  the  renewal  of  those  oppressions 
and  abuses  which  the  Regulations  I  have  proposed  to  modify  were 
designed  to  prevent." 

For  these  reasons  Regulation  V  of  1  SI  2  was  enacted,  and  of  it  ss.  2 
and  3  ran  as  follows : — 

"SECTION  2.— Section  2,  Regulation  XLIV,  1793,  s.  2,  Regulation 
L,  1795,  and  clause  second,  s.  2,  Regulation  XLVII,  1803,  by  which 
the  proprietors  of  land  paying  revenue  to  Government  are  precluded 
from  granting  leases  for  a  period  exceeding  ten  years  are  hereby  rescinded, 
and  proprietors  of  lands  are  declared  competent  to  grant  leases  for  any 
period  which  they  may  deem  most  convenient  to  themselves  and  tenants 
and  most  conducive  to  the  improvement  of  their  estates. 

41  SECTION  3.— Such  parts  of  Regulation  VIII  of  1793  and  of 
Regulation  IV  of  1794  as  require  that  the  proprietors  of  land  shall  prepare 
forms  of  pottahs,  and  that  such  forms  shall  be  revised  by  the  Collectors, 
and  which  declare  that  engagements  for  rent  contracted  in  any  other 
than  that  prescribed  by  the  Regulations  in  question  shall  be  deemed 
invalid,  are  hereby  rescinded ;  and  the  proprietors  of  land  shall 
henceforward  be  considered  competent  to  grant  leases  to  their  dependent 
talukdars,  under  farmers  and  ryots,  and  to  receive  corresponding 
engagements  for  the  payment  of  rent  from  each  of  those  classes,  or  any 
other  classes  of  tenants,  according  to  such  form  of  the  contracting 
parties  may  deem  most  convenient  and  most  conducive  to  their  respective 
interests  ;  provided,  however,  that  nothing  herein  contained  shall  be  con- 
strued to  sanction  or  legalise  the  imposition  of  arbitrary  or  indefinite* cesses, 
whether  under  the  denomination  of  abwab,  mahtut,  or  any  other  denomina- 
tion. All  stipulations  of  reservations  of  that  nature  shall  be  adjudged 
by  the  Courts  of  Judicature  to  be  null  and  void ;  but  the  courts  shall 
notwithstanding  maintain  and  give  effect  to  the  definite  clauses  of  the 
engagements  contracted  between  the  parties,  or,  in  other  words,  enforce 
payment  of  such  sums  as  may  have  been  specifically  agreed  upon  between 
them," 
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1890  Apparently   some   doubt  arose  as   to  the   meaning  of  s.  2,  and  this 

JUNE  2.      was   explained  in  Regulation    XVIII  of  the  same  year.     Section    2  of  this 

~  enactment  declared    the   true  meaning    was  that    proprietors   of  land  were 

"competent   to  grant   leases    for  any    period    even    to    prepetuity  and    at 

"H*      any   rent   which   they   might  deem    conducive  to  their    interest,"  provided 

17  C.  726     tnat  a  Person  holding  a  restricted    interest  could  not   grant  a  lease  extend- 

(F.B.).       ing  beyond  the  term  of  his  own  interest. 

This  was  the  law  in  regard  to  rent  and  abwzbs  which  remained  in 
force  until  the  passing  of  Act  X  of  1859.  The  avowed  object  [752]  in 
passing  Regulation  V  of  1812  was  to  get  rid  of  the  necessity  of  having 
the  forms  of  leases  supervised  by  the  Collector,  but  at  the  same  time 
to  re-state  the  prohibition  already  existing  in  Regulation  VIII  of  1793 
against  the  landholders  imposing  or  realizing  any  new  abwabs,  not  to  repeal 
them.  The  time  for  consolidating  the  abwabs  existing  at  the  time  of  the 
permanent  settlement  had  passed,  and  they  could  not  be  re-assessed  as 
abwabs,  but  only  as  rent,  and  in  those  cases  in  which  they  had  been  con- 
solidated with  the  asul.  This  it  was  considered  would  leave  the  ryot  in  the 
same  position  as  he  was  after  the  passing  of  Regulation  VIII  of  1793.  By 
s.  2  of  Regulation  XVIII  of  1812,  the  proprietors  were  empowered  to 
grant  leases  of  any  form  for  rent,  and  by  s.  3  of  Regulation  V  of  1812 
they  were  empowered  to  receive  from  the  tenants  "  corresponding  engage- 
ments for  the  payment  of  rent,"  and  it  only.  No  further  power  was 
given.  And  as  if  to  mark  the  distinction  between  cesses  and  rent,  the 
former  are  referred  to  as  paid  under  stipulations  or  reservations,  the  latter 
under  engagements,  and  it  was  the  engagements  for  the  payment  of 
rent,  and  not  the  stipulations  for  cesses,  that  were  to  be  enforced.  It 
was  not  the  intention  of  the  framers  of  this  Regulation  to  allow  the 
parties  to  contract  for  anything  in  money  or  in  kind  not  then  known  as 
rent,  and  when  they  describe  abwabs  and  mahtuts  as  arbitrary  or  indefi- 
nite ti.ey  were  only  using  words  applied  to  these  assessments  from  1772. 
Bearing  this  in  mind,  a  comparison  of  the  latter  portion  of  this  section 
with  ss.  54  and  57  of  Regulation  VIII  cf  1793  shows  that  the  words 
"  specifically  agreed  "  in  Regulation  V  of  1812  are  the  same  as  '«  specificially 
stated  "  in  s.  57,  and  refer  to  the  one  specific  sum  of  s.  54  in  the 
permanent  settlement,  They  have  no  reference  to  cesses.  This  is 
the  view  taken  by  the  Full  Bench,  in  Chultan  Mahton's  case  (1),  where 
it  is  said  that  the  last  four  lines  of  s.  3  of  Regulation  V  of  1812 
refer  to  the  ground>rent  in  the  permanent  settlement,  That  bsing  so,  I 
take  it  that  every  assessment  of  any  kind  beyond  that  entered  in  the 
second  column  of  the  jatnabundi,  which  I  have  given  above,  was  an 
arbitrary  or  indefinite  cess  within  the  Regulation  and  prohibited  by  it. 

[753]  These  sections  are  partially  repealed  by  Act  X  of  1859  and  Act 
VIII  of  1869,  and  are  now  wholly  repealed  by  the  Bengal  Tenancy  Act  of 
1885,  but  partly  re-enacted  by  s.  74  of  that  Act,  which  declares  : — 

««  All  impositions  upon  tenants  under  the  denomination  of  abwab, 
:mahtut,  or  other  like  appellations,  in  addition  to  the  actual  rent,  shall  be 
illegal,  and  all  stipulations  and  reservations  for  the  payment  of  such  shall 
be  void." 

It  seems,  therefore,  that  all  additions  to  the  actual  rent,  under  the 
denomination  of  abwabs,  are  now,  as  they  were  in  1793,  illegal,  and  any 
agreement  to  pay  them  is  void,  This  seems  to  me  the  conclusion  arrived 

(1)  11  C,  175, 
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at  by  the  Full  Bench  in  the  above  case,  which  was  subsequently  affirmed        1890 
by  their  Lordships  of  the  Privy  Council.  JUNE  2. 

It  has  been  argued  that  a  different  interpretation  has   been  put  upon       ^ 
that  decision    by  a  Division    Bench  of  this   Court   in   the   case    of  Pudma     ^ 
Nund  Singh   v.   Baij   Nath  Singh   (1).     In    that   case    the    plaintiff  sued         E 
for  rent,  and  two  items  denominated  tehwari  and  salami,  and  in  the  plaint     ^  Q>  -725 
the  claims  for  the  different  items  were  set  out  as  follows  : —  (F.B.). 

1.  That  your  petitioners,  the  plaintiffs,  are  the  proprietors  and  zemin- 
dars and  purganas  Sahrai,  &c.,  mehal   Kharagpur.     The  defendant  is  the 
mokuraridar  of  mouzah  Gora,  &c.,  purgana  Parbutpatra,  the  zemindari  of 
your  petitioners,   the    plaintiffs,    and   pays   an   annual  jama  of  Rs.  1,999-8 
annas,  besides  road  cess,  public  work  cess,  tehwari,  &c. 

2.  That  the  sum  of  Rs.    2,830    13  annas   3   pies  on  account  of  rent, 
road  cess,  public  works  cess,  tehwari,   interest,   salami,   &c.,    from  the  year 
1290  to  Bysak  instalment  of  the  year  1293  Fusli  *  *  *  is    due    from  the 
defendant. 

For  the  year  1290. 

Rs.     A.     P. 

Rent                 ...                  ...  ...  1,999     8     0 

Road  and  public  works  cesses  ...  345     0     0 

Tehwari           ...                  ...  ...  730 

Dakberi            ...                  ...  ...  40     0     0 

Salami              ...                  ...  ...  199 

Interest  82     2     0 


2,475     6     9 


The  Judge  in  the  lower  appellate  Court  dismissed  the  claim. 
He  found  that  salami  was  a  tax  levied  on  the  occasion  of  a  pitnna, 
[754]  °r  religious  festival,  and  tehwari,  another  tax  imposed  on  the  occur- 
rence  of  the  Doorga  Pooja,  when  it  is  customary  for  zemindars  to  expend 
money  in  certain  ceremonies.  So  that  he  held  in  so  many  words,  that  both 
in  denomination  and  essence,  these  items  were  cesses.  He  further  found 
that  the  kvbidiat  divided  the  amount  payable  into  mal,  tehwari,  and  salami 
and  we  know  that  in  several  parts  of  the  Regulations,  the  word  mal  is 
used  in  the  sense  of  rent,  as  opposed  to  any  excess  which  was  styled  an 
abwab.  Thus  in  Regulation  LI  of  1795,  s.  2,  cl.  I,  we  find  the  words 
mal  and  abwab  used  in  this  sense.  In  short,  the  Judge  found  they 
were  cesses,  independent  of  the  mal  or  rent,  and  only  usually  payable  when 
certain  ceremonies  were  performed.  In  appeal  to  this  Court,  the  Division 
Bench  decided  that  the  items  called  tehwari  and  salami  did  form  part  of  the 
rent  and  were  recoverable  because  they  were  entered  in  the  kabuliat  under 
which  the  defendant  held,  were  not  arbitrary  and  uncertain,  but  specific 
sums  which  the  tenant  agreed  to  pay ;  and  they  decided  that  the  Full 
Bench  decision,  above  referred  to,  did  not  lay  down  as  law  that  anything 
recoverable  in  1812  could  not  be  recovered  at  the  present  day.  I  agree  in 
thinking  that  the  Full  Bench  did  not  lay  down  any  such  doctrine,  but  I 
think  that  the  Full  Bench  did  lay  down  that  these  amounts  were  not 
recoverable  under  Regulation  V  of  1812.  In  that  case  the  Full  Bench 
held  that  in  the  last  four  lines  of  s,  3  of  Regulation  V  of  1812,  the  words 
11  sum  specified  "  refer  to  the  amount  of  the  rent  specified.  And  it  follows 

(1)  IS  C.  828. 
1045 


17  Cal-  755 


1KDIAN   DECISIONS,    NEW   SERIES 


[Yol. 


1890 

JUNE  2. 

FULL 
BENCH. 

17  C.  726 
(F.B.). 


from  the  regulation  itself  that  all  stipulations  or  reservations  for  abwabs 
or  mahtut  above  the  rent  or  asul  jama  were,  after  the  time  of  the  perma- 
nent settlement,  null  and  void.  In  the  case  of  Pudma  Nund  Singh  v. 
Baij  Nath  Singh  (1),  the  sums  named  tehwari  and  salami  were  in  name 
cesses,  and  were  found  to  be  such  by  the  lower  Court,  and  this  finding, 
so  far  as  it  depended  on  evidence,  could  not  be  interfered  with  in  special 
appeal.  Moreover,  when  we  consider  that  so  far  back  as  1772,  long 
before  the  permanent  settlement,  salami  was  looked  upon  as  an  abwab, 
there  can  be  little  doubt  of  their  nature.  There  were  by  name  and 
nature  distinct  from  the  rent,  were  apparently  so  stated  in  the 
lease,  and  they  were  received  by  the  landlord,  not  as  rent,  but  as  [755} 
cesses.  This  distinction  was  marked  in  the  plaint  where  they  were  set 
out  by  name  after  the  rent  and  in  sharp  contracts  with  it.  And  yet  the 
sums  were  decreed  as  rent. 

The  Judges  said  : — 

"  In  the  case  before  the  Full  Bench  that  Regulation  did  not  support 
the  plaintiffs.  On  the  contrary,  it  was  directly  opposed  to  their  claim. 
In  the  present  case  the  Regulation  does  support  the  plaintiffs  case  be- 
cause the  items  in  dispute  are  not  arbitrary  and  uncertain  in  their  charac- 
ter, but  they  are  specific  sums  which  the  tenant  agreed  to  pay  to  the 
landlords  ;  and  from  the  terms  of  their  kabuliat  it  seems  to  us  that  the 
payments  of  these  items,  no  less  than  the  payment  of  the  jama  itself, 
formed  part  of  the  consideration  upon  which  the  tenancy  was  created. 
Therefore  the  plaintiffs  were  entitled,  by  virtue  of  Regulation  V  of  1812, 
to  demand  and  recover  these  items,  they  being  in  fact  part  of  the  rent 
agreed  to  be  paid,  although  not  so  described.  In  the  definition  contained 
in  the  new  Tenancy  Act,  "  rent  means  whatever  is  lawfully  payable  or 
deliverable  in  money  or  kind  by  a  tenant  or  his  landlord  on  account  of 
the  use  or  occupation  of  the  land  by  the  tenant."  There  is  nothing  new 
in  this,  but  it  expresses  concisely  what  has  always  been  understood  by 
the  word  "rent."  What  is  or  is  not  an  abwab,  must  depend  upon  the 
circumstances  of  each  particular  case  in  which  the  question  arises.  The 
Full  Bench  case,  upon  which  the  District  Judge  relies,  does  not,  as  we 
have  said,  bar  the  plaintiffs  claim." 

I  must  respectfully  dissent  from  this  judgment,  and  since  I  do  so,  I 
think  it  is  only  due  to  the  Judges  that  I  should  give  my  reasons  for  my 
dissent.  In  the  Full  Bench,  as  in  this  case,  the  sums  were  definite  :  in 
that  case  the  sums  were  admitted  and  held  to  be  abwabs  :  in  this  case  the 
sums  were  entered  among  the  cesses  and  declared  to  be  cesses.  I  do  not 
see  clearly  how  the  Regulation  is  opposed  to  the  one  claim  more  than  the 
other.  Nor  does  the  Regulation  require  that  the  sums  in  dispute  should 
be  arbitrary  and  uncertain.  The  words  are  "  arbitrary  or  indefinite  ;  "  and 
to  find  that  the  sums  are  specific  is  not  sufficient  to  satisfy  the  require- 
ments  of  the  law  :  indeed,  it  is  opposed  to  two  propositions  laid  down  in 
the  Full  Bench  case, — that  it  cannot  be  maintained  that  anything  which  is 
definite  and  certain  is  not  an  abwab,  and  that  the  last  four  lines  of  the 
Regulation  invoked  in  support  of  this  decision  only  refer  to  rent,  and  do  not 
refer  to  abwabs.  Nor  can  I  bring  myself  to  acquiesce  in  the  proposition 
which,  I  think,  is  involved  in  the  decision,  that  rent  as  defined  in  the 
[786]  Rent  Act,  means  the  consideration  upon  which  a  tenancy  is  created 
—a  mere  contract  rent  and  that  only.  The  obligation  to  pay  rent  arising 
out  of  contract  is  not  found  more  often  than  the  obligation  to  pay 
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arising  from  law.     All    the    tenants,    whether    ryots    or    tenure-holders,        1890 
whose    rents    have    been    enhanced,  and  all  tenants  in  the  estates  settled       JUNE  2. 
under  Chapter  X  of  the  Rent  Act,  are  bound  not  by  contract,  but    by   law,         ~ 
to    pay.     In    India    the    rights    of   landlord  and  tenant,  as  this  very  Act      TD<ULL 
shows,  are  not  wholly  based  on  contract.     They  depend    partly,    on    con-  "H* 

tract,  partly  on  law,  partly  on  custom  and  usage.  Moreover,  assuming  17  c.  726 
that  the  rent  in  the  case  I  am  now  discussing  depended  on  contract,  I  (F.B.). 
cannot  agree  with  a  view  taken  in  the  decision.  In  regard  to  the  sums 
sued  for  in  addition  to  that  called  rent,  the  plaintiff  sued  for  rent  by  name 
and  additional  sums  which  the  lower  Court  found  were  in  denomination 
and  essence  abwabs.  This  Court  gave  them  as  rent.  It  is  declared  by 
s.  74  that  all  impositions  upon  tenants  under  the  denomination  of 
abwab  or  mahtut  or  other  like  appellations  in  addition  to  the  actual  rent, 
are  illegal,  and  the  stipulation  and  reservations  for  their  payments  are 
void.  So  that  these  sums  do  not  fall  within  the  words,  "  what  is  lawfully 
payable,"  in  the  definition  of  rent.  Lastly,  I  am  unable  to  assent  to  the 
proposition  that  the  definition  of  lent  in  the  Rent  Act  includes  every 
specific  sum  which  the  ryot  has  agreed  to  pay.  That  proposition  seems 
in  conflict  with  the  decision  of  the  Full  Bench.  That  certainly  was  not 
the  meaning  of  the  word  rent  in  the  old  law.  It  certainly  was  not  the 
opinion  of  Mr.  Shore,  who  says — 

"  With  respect  to  land  and  land  revenue  there  are  two  material  dis- 
tinctions :  first,  the  lands  of  the  country  were  anciently  distinguished  by 
the  denominations  of  Khalsa  and  Jfahiri ;  the  former  may  be  translated 
exchequer  lands ;  the  latter,  which  are  appropriated  for  the  maintenance 
of  Munsubdars,  or  the  officers  of  the  State,  may  be  denoted  assigned 
lands.  The  aggregate  of  the  two  constitutes  the  whole  of  the  lands  paying 
revenue  to  the  State.  Secondly,  the  distinction  with  respect  to  land 
revenue  is  that  of  asul  or  original,  understood  to  be  the  standard  assess, 
ment,  in  contradiction  to  abwab  or  taxes  subsequently  imposed  upon  it." 

In  other  words,  before  the  permanent  settlement,  the  asul,  or  ground 
rent,  was  only  one  portion  of  the  amount  payable  by,  and  agreed  to  be 
paid  by,  a  ryot ;  the  other  portion  was  abwab. 

[757]  This  distinction,  as  I  have  pointed  out  above,  runs  not  only 
through  Regulation  VIII  of  1793,  but  also  through  other  Regulations, 

Regulation  II  of  1795,  s.  3,  cl,  2,  runs  as  follows : — 

"Second. — In  the  potthas  for  nukdi  land  (land  paying  a  specific 
money  rent  per  bigha),  the  name  and  length  of  the  measuring  rod  was 
directed  to  be  mentioned,  and  as,  since  the  year  1781,  sundry  new  articles 
of  abwab  and  charges  had  been  introduced,  the  pottah  provided  that  all 
new  abwabs  and  charges  introduced  since  the  Fusli  year  1187  should, 
from  the  year  1196  of  the  same  era,  be  considered  as  prohibited  and 
relinquished,  and  the  mal  or  original  rent  and  abwab  or  cesses  which  existed 
in  that  year,  viz.,  1187  Fusli,  being  incorporated  with  the  mal  so  as 
to  form  only  one  aggregate  sum,  this  sum  or  specific  rate  should  con- 
stitute what  the  ryots  or  cultivators  of  the  nukdi  lands  were  to  pay  per 
bigha." 

Again,  take  the  preamble  of  Regulation  XXX  of  1803  regarding  the 
settlement  of  the  ceded  provinces,  where  it  is  said  that  in  the  proclamation 
regarding  the  settlement  of  these  provinces,  and  in  Regulation  XXVII  of 
1803  (1),  it  was  declared  that  "  all  persons  who  may  enter  into  engagements 
with  Government  for  the  public  revenue,  shall  bind  themselves  to  grant 
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pottaks  to  their  under-renters  and  ryots"  in  which  "  all  authorized  abwabs 
shall  be  consolidated  with  the  land  rent  (or  asul  jama)  in  a  gross  sum  :"  that 
counter-engagements  shall  be  executed  by  the  ryots  and  under-renter  of 
a  similar  tenor  ;  and  nothing  but  what  is  therein  expressed  shall  be  col- 
lected from  the  ryots  or  under-renters  of  whatever  description. 

The  same  view  is  set  forth  in  Regulation  VII  of  1822,  s.  9,  and  it 
comes  to  this,  that  up  to  the  time  of  making  a  settlement,  the  whole 
amount  paid  by  the  ryots  consisted  of  two  portions,  ground  rent  plus  abwabs 
and  that  such  of  the  abwabs  as  were  allowed  by  the  settlement  were 
consolidated  with  the  asul  and  called  land  rent,  representing  a  share  of 
the  produce  in  contradistinction  to  abwabs  or  cesses.  In  illustration  of 
this  proposition,  I  set  forth  the  lease  granted  under  the  Regulation  to  the 
ryots  of  Benares,  the  province  next  to  Behar.  It  is  the  only  form  men- 
tioned in  the  Regulations  : — 

A  pottah  or  engagement  and  stipulation  in  the  name  of according 

to  the  zeyl  without  abwabs  or  serf.  The  fota  or  rent  for  the  entire  year  of 
[758]  the  cultivation  shall  be  bilmokta  or  according  to  one  rate ;  and 
exclusive  of  that  neither  a  daam  or  dhirm  will  be  taken. 

"  Zeyl  or  annexed  specification  of  rent." 

Nukdi  or  money  rent. 

1st.  Mootry,  12  bighas  (either  of  3  dera  ilahi  or  purgana  bighas,  or 
dherawat  or  estimated  bighas)  at  8  rupees  2  annas  per  bigha — Rs.  37-8-0, 

2nd.  Kuyraur,  &c.  (being  for  the  more  valuable  articles  of  cultiva- 
tion), 13  bighas  (whether  of  3  dera  ilahi  or  purgana  measurement  or 
dherawat),  viz., — 


Sugercane,  10  bighas,  at  5  rupees  1  anna  per  bigha     , 
Tobacco,  2  bighas,  at  6  rupees  per  bigha 
Moolee  or   vegetables,    1  bigha,   at  2  rupees  \  anna 
per  bigha 


Rs.  A. 
50  10 
12  0 


2     1     0 
64  11     0 


In  this  lease  rent  is  used  in  the  sense  of  ground  rent  only,  and  it  is 
on  this  supposition  that  all  the  elaborate  rules  for  enhancement  of  rent  in 
Act  VIII  of  1885  are  based. 

Nor  do  I  think  the  express  words  of  the  Regulations,  as  to  the 
consolidation  of  asul  and  abwabs  into  one  sum,  weakened  by  the  argument 
that  because  the  last  four  lines  of  Regulation  V  of  1812,  s.  3,  use  the 
words  in  the  plural,  namely,  "  clauses  "  and  "  engagements,"  the  rent  must 
consist  of  more  than  one  lump  sum.  It  is  a  general  clause  and  describes 
every  person  and  every  thing  in  the  plural,  except  rent.  It  must  be  borne 
in  mind  that  the  leases  contain  a  specification  of  rates,  and  that  the  land 
could  be  let  for  a  term,  and  there  might  be  clauses  in  regard  to  these 
matters  as  in  the  lease  set  out  above.  Moreover,  we  know  that  in  some 
Regulations,  before  Regulation  V  of  1812,  when  rent  was  consolidated 
into  one  lump  sum,  the  engagements  between  ryots  and  landholders  are 
referred  to  in  similar  terms.  Examples  of  this  are  found  in  Regulation 
XIV  of  1793,  s.  6,  and  in  Regulation  VII  of  1799,  s.  15,  cl.  8,  where 
the  words  bear  a  strong  resemblance  to  those  in  Regulation  V  of  1812, 
although  they  refer  to  Regulation  VIII  of  1793. 
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The   Judges    held    in    the   case  decided  by  the  Full  Bench  that  there        1890 
was  no  definition  of   abwabs   in    the    Regulations,   and    hence    [759]    that       JUNE  2. 
it  must  be  decided  in  each  case  whether  any  sum  is  or  is  not  an  abwab.     It 
is  true    that   there   is   no   express   definition    of   abwab  in  the  Regulation. 
Yet,  as  the  whole  demand  on  a  tenant    is   frequently   declared   to   be   the 
ground   rent    and  abwab,  the  latter  must  be  that  portion  of  the  demand  not     17  c 
included  in  the  ground  rent.     This  too  was  the  meaning  attached    to   it  in       (P.B.). 
1813,  one  year  after  the  passing  of  Reg.  V  of  1812.     In  this  year  a  glossary 
of   legal    terms   was   compiled  in  the  East  India  House  in  London  for  the 
assistance  of  English  readers  of  the  Fifth  Report,  and  in  it  abwab  is  defined 
as  follows  : — 

"  This  term  is  particularly  used  to  distinguish  the  taxes  imposed 
subsequently  to  the  establishment  of  the  asul,  or  original  standard  rent,  in 
the  nature  of  addition  thereto.  In  many  places  they  had  been  consolida- 
ted with  the  asnl,  and  a  new  standard  assumed  as  the  basis  of  succeeding 
impositions." 

This  is,  I  think,  an  accurate  definition  of  the  term  abwab  as  found  in 
the  Regulations,  and  it  should  serve  as  a  guide  to  us  in  deciding  cases  ; 
and  certainly,  if  it  be  correct  as  I  think  it  is,  the  cesses  in  this  case  and  in 
the  case  under  discussion  were  abwabs. 

It  is  for  these  reasons  I  respectfully  dissent  from  the  decision  in  Pudma 
Nund  Singh  v.  Baij  Nath  Singh  (1).  It  seems  to  me  to  be  in  direct  conflict 
with  the  decision  of  the  Full  Bench,  and  that  both  judgments  cannot  co- 
exist as  an  exposition  of  the  same  law.  I  think  the  sums  of  tehivari  and 
salami  stipulated  to  be  paid  were  abwabs,  and  the  stipulation  to  pay  them 
was  void. 

I  may  add  in  support  of  the  view  of  the  Full  Bench  decision  the  case 
referred  to  pay  the  Judges  of  the  Full  Bench,  viz.,  the  case  of  Radha 
Mohun  Surma  Chowdhvy  v.  Gunga  Pershad  Chitckerbutty  (2).  There  the 
zemindar  sued  the  farmers  for  Rs.  7,542-13-4  under  the  head  of  Zabita 
batta,  i.e.,  an  excess  of  a  half  anna  in  each  rupee  on  the  amount  of  the 
farming  jama  under  their  kabuliat,  dated  22nd  Bysack  1231.  That  suit 
was  dismissed.  Three  Judges  of  the  Sudder  Dewani  Adalut  in  giving 
judgment  held  as  follows  : — 

"  The  kabuliat  provides  that  the  farmers  should  pay  such  sums,  over 
and  above  the  stipulated  jama,  as  are  realized  in  the  mofussil  under  the 
head  of  Zabita  batta.  Section  3,  Regulation  V,  1812,  provides  that  the 
imposition  of  arbitrary  or  indefinite  cesses,  whether  under  the  denomination 
[760]  of  abwab,  mahtut,  or  other  denomination,  is  illegal,  and  that  all 
stipulations  of  that  nature  should  be  judged  by  the  Courts  to  be  null  and 
void." 

This  case,  in  my  opinion,  bears  a  strong  analogy  to  the  case  of  Pudma 
Nund  Singh  v.  Baij  Nath  Singh  (1),  and  it  uffirms  the  principle  that  all 
agreements  of  the  nature  referred  to  in  that  case  are  null  and  void.  The 
answer  to  the  question  referred  to  the  Full  Bench  must,  I  conceive,  be 
that  the  amounts  sued  for  under  the  head  of  sarak,  neg  and  khuruch,  are 
abwabs,  and  are  not,  therefore,  recoverable,  and  the  appeals  should  be 
dismissed. 

PRINSEP,  J. — I  am  of  the  same  opinion. 

PIGOT,  J. — I  entirely  agree. 

GHOSE,  J. — This  was  a  suit  for  rent  for  the  years  1290  to  1293  at  the 
rate  of  Rs.  22-2  annas  per  year.  The  defence  was  that  the  yearly  rent 

(1)  15  C.  828.  (2)  7  Sel.  Rep.  N.  S.  166=8  J.D.  (O.S,)  123, 
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1890       was  not  Rs.  22-2  annas,  but  Rs.  18-10-6  ;  and  that  the   difference  between 
JUNE  2.     Rs.    22-2  annas  and  Rs.  18-10-6  was  made  up  of  certain  illegal  cesses  such 
~  as  sarak,  batta,  neg  and  khunich  which  could  not  be  legally  recovered. 

The  suit  was  instituted  after  the  Bengal  Tenancy  Act  came   into   ope- 
B^H-     ration. 

17  C  726  ^e  mam  question  upon  which  the  parties  went  to  triel  in   the   Courts 

(F.B.).  below  was  whether  the  rent  was  Rs.  22-2  annas  or  Rs.  18-10-6  ;  and  upon 
this  question  both  the  Courts  below  found  in  favour  of  the  defendant. 
They  were  of  opinion  that  the  "  actual  rent  "  was  Rs.  18-10-6,  and  that 
although  the  defendant  had  for  many  years  paid  very  nearly  at  the  rate  of 
Rs.  22-2  annas,  still  that  sum  was  made  up  of  the  rent  and  the  illegal 
cesses  ;  that  these  cesses  had  not  been  consolidated  with  the  rent  in  ac- 
cordance with  the  provision  of  Reg.  VIII  of  1793,  and  that  therefore 
they  could  not  be  recovered  as  rent.  The  learned  Judge  has,  however, 
held  that  batta  is  not  an  illegal  cess,  and  it  can  therefore  be  recovered  ; 
and  he  has  reserved  to  the  plaintiff  the  liberty  of  bringing  a  separate  suit 
for  neg. 

The  plaintiff  appealed  to  this  Court  and  the  Division  Bench  before 
whom  the  case  came  on  for  hearing,  has  referred  the  following  question  to 
a  Full  Bench,  viz. : — 

"  Whether  the  portions  of  the  claim  that  are  objected  to  as  coming 
under  the  denominations  sarak,  neg  and  khuruch  are  illegal  cesses,  or 
[761]  whether  they  are  recoverable  as  rent  by  reason  of  there  having  been 
paid  for  a  long  time  along  with  rent  without  any  specification  in  the  rent 
receipts." 

It  appears  to  me  that  upon  the  finding  of  fact  arrived  at  by  both  the 
Courts  below,  the  appeal  ought  to  fail ;  and  the  question  as  to  the  legality  or 
otherwise  of  the  items  of  sarak,  neg  and  khuruch  hardly  arises  in  this  second 
appeal.  The  question  between  the  parties  was,  what  was  the  vent  of  the 
tenure  held  by  the  defendant ;  and  it  has  been  found  that  it  was  Rs.  18-10-6, 
and  not  Rs.  22-2  annas,  and  that  the  difference  between  these  two  figures 
was  no  part  of  the  rent  of  the  tenure,  though  paid  along  with  it,  and  could 
not  therefore  be  recovered  as  such. 

But  as  the  majority  of  the  Judges  who  compose  the  Full  Bench 
think  that  the  question  should  be  answered,  I  briefly  state  my  views. 

Section  74  of  the  Bengal  Tenancy  Act  provides  as  follows  : — 

"  All  impositions  upon  tenants  under  the  denomination  of  abwab, 
mahtut,  or  other  like  appellations,  in  addition  to  the  actual  rent,  shall  be 
illegal,  and  all  stipulations  and  reservations  for  the  payment  of  such  shall 
be  void." 

And  "  rent  "  is  defined  in  s.  3  (5)  to  mean  "  whatever  is  lawfully 
payable  or  deliverable  in  money  or  kind  by  a  tenant  to  his  landlord  on 
account  of  the  use  or  occupation  of  the  land."  This  definition,  as  I 
understand  it,  expresses  in  different  words  what  has  always  been  under- 
stood by  the  word  "rent,"  viz.,  the  consideration  to  be  paid  for  the 
occupation  of  land  by  a  tenant. 

In  this  case  the  actual  rent  is  found  to  be  Rs.  18-10-6  only  ;  and  the 
other  items  claimed  are  what  had  been  levied  in  previous  years,  under  the 
denomination  of  sarak,  kuruch,  &c.,  in  addition  to  the  rent. 

There  is  nothing  to  show  that  those  items  ever  formed  any  part  of  the 
consideration  for  which  the  land  was  leased  to  the  defendant ;  for  if  they 
did,  they  would,  I  think,  be  really  rent,  though  described  in  the  zemindari 
paper  under  other  denominations.  They  were  apparently  abwabs  imposed 
subsequent  to  the  rent  being  fixed  at  Rs.  18-10-6 ;  and  it  is  not  proved 
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that  the  vyot  at  any  time  agreed  to  pay  an  enhanced  rent  including  the        1890 
said  items  as  part  of  the  rent.  JUNE  2. 

[762]   The    word  abwab    is  not    defined  either    in  Bengal    Tenancy       FULL 
Act,  or  in  the  Regulations  which  have  been  repealed  by  that  Act.     When      BENCH 

the   East    India   Company  obtained    the  Dewany    of  Bengal,    they  found         

that  a  variety  of  taxes,  called  abwab,  mahtuts,  &c.,  had  beea  indis-  17  C.  726 
criminately  leived  in  addition  to  the  asul  or  original  ground  rent  by  the  (F.B.), 
Government  from  the  zemindars,  as  also  by  the  "  zemindars  "  from  the  ryots. 
And  from  the  Reports  thjat  were  submitted  by  the  officers  of  the  Company, 
after  investigation  into  the  Revenue  System,  it  would  appear  that  in  the 
time  of  the  Emperor  Akbar,  a  tumar  jama  or  standard  assessment  was 
fixed  upon  the  principle  of  division  of  the  gross  proceeds  between  the 
sovereign  and  the  ryots  in  certain  proportions.  This  standard  assessment 
was  from  time  to  time  augmented.  But  notwithstanding  this  standard 
assessment,  various  taxes  were  subsequently  imposed  upon  the  ryots 
by  the  farmers  of  the  land  revenue  (zemindars,  as  also  by  the  Subahdars 
(Viceroys)  upon  these  farmers.  And  these  taxes  were  called  abwab  jama  in 
contradistinction  to  the  asul  jama,  or  original  rent,  at  which  the  land 
was  supposed  to  have  been  rated  in  the  time  of  Akbar  or  an  ancient  rent 
fixed  at  some  later  period.  The  Subahdary  abwabs  were,  it  is  said, 
generally  levied  upon  the  standard  assessment  in  certain  proportions  from 
the  zemindars,  and  the  latter  were  authorized  to  collect  them  from  the 
ryots  in  the  same  proportions ;  but,  as  a  matter  of  fact,  the  zemindars 
were  left  to  their  own  discretion  and  arbitrary  will  to  make  any  new 
demands  as  they  pleased,  and  there  was  no  fixed  rule  or  principle  in  levy- 
ing these  impositions.  (See  Harington's  Analysis,' Vol.  II,  pages  19,69, 
and  5th  Report  to  the  House  of  Commons,  Vol.  I,  pages  103,  105  to  108, 
275,  292,  300  and  391). 

In  the  year  1772  (14th  May)  a  Regulation  (i)  was  passed,  whereby 
it  was  declared  that  a  settlement  should  be  made  for  five  years  ;  that 
the  farmers  should  not  receive  larger  rents  from  the  ryots  than  the  stipu- 
lated amount  of  the  pottahs  ;  that  the  payments  made  by  the  farmers  to 
Government  should,  in  like  manner,  be  ascertained  and  established  ;  and 
that  no  mahtuts  or  assessments  under  the  denomination  of  mangan,  sood, 
&c.,  or  any  other  abwab  should  be  [763]  imposed  upon  the  ryots,  and  those 
articles  of  abivab  which  were  of  recent  establishment  should  be  scrutinized, 
and  such  as  might  be  found  to  be  oppressive  and  pernicious  should  be 
abolished,  and  that  all  nuzzuvs  and  salamis  be  totally  discontinued 
(Articles  10  to  13). 

In  the  same  year,  the  Committee  of  Circuit,  while  making  a  settle- 
ment for  five  years  in  some  parts  of  Bengal,  found  it  necessary  "  to 
form  an  entire  new  hustabud  or  explanation  of  the  diverse  and  complex 
articles  which  were  to  compose  the  collections,"  these  consisting  of  the 
asul  or  original  ground  rent  and  the  abwabs.  Such  abwabs  which 
appeared  to  be  most  oppressive  were  abolished,  and  the  rest  were  retained, 
they  being  considered  part  of  the  "  neat  rents."  And  in  order  to  prevent 
the  farmer  from  eluding  the  restriction  imposed,  the  Committee  prepared 
forms  or  pottahs  which  the  farmers  were  to  give  to  the  ryots,  specifying 
the  conditions  of  the  lease  and  the  "  separate  heads  or  articles  of  the 
rent."  (See  Harrington's  Analysis,  Vol.  II,  pages  19  and  20). 

(1)  Colebrooke's  Supplement,  190,   Fifth  Report,   Vol.  I.  4  Harrington's  Analysis, 
Vol.  II,  13. 
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1890  Subsequently    in  the  year  1787  (8th  June),    another  Regulation  (1) 

JUNE  2.      was   passed,    by  the  50th  article   of  which  it  was  declared   that,    whereas, 

• —        notwithstanding   the  orders  of  Government  in   1772  prohibiting  the  impo- 

±*ULL       sition   of  mahttit  or  assessment,   various  taxes  had  since  been  imposed,  the 

BENCH.     Collector   should  be    enjoined   to  enforce  that  article,    and  that  if  any  new 

17  c  726     taxes  be  imposed,   he  was  to  decree  to  the  party  injured  double  the  amount 

(F.B.).       extorted. 

We  then  find  that  Lord  Cornwallis,  while  recommending  a  Perma- 
nent Settlement  of  Revenue  in  Bengal,  stated  in  his  Minute,  referring  to 
Mr.  Shore's  Minutes  on  the  subject,  that — 

"  The  rents  of  the  ryots,  by  whatever  rule  or  custom  they  may  be 
demanded,  shall  be  specific  as  to  their  amount ;  that  the  landlords  shall 
be  obliged  to  grant  pottahs,  in  which  this  amount  shall  be  inserted,  and 
that  no  vyot  shall  be  liable  to  pay  more  than  the  sum  actually  specified 
in  the  pottah.  "  (2) 
And — 

"every  abwab  or  tax  imposed  over  and  above  that  sum  is  not  only  a 
breach  of  that  agreement,  but  a  direct  violation  of  the  established  laws  of 
the  country. "  (3) 

[761]   Further  on  he  says — 

"The  Zemindar  may  sell  the  land,  and  the  cultivator  must  pay  to 
the  purchaser.  Neither  is  prohibiting  the  landholder  to  impose  new 
abwabs  or  taxes  on  the  lands  in  cultivation  tantamount  to  saying  to  him 
that  he  shall  not  raise  the  rents  of  the  estate.  The  rents  of  an  estate  are 
not  to  be  raised  by  the  imposition  of  new  abwabs  *  *  .  "  (3) 

The  policy  of  the  Government  then  was,  as  I  gather  from  what  has 
been  already  noticed,  that  whatever  may  be  payable  as  rent  should  be 
specified  in  the  pottah  to  be  granted  by  the  landlord,  and  that  no  new 
abwabs  should  be  imposed. 

We  then  find  that  in  s.  54  of  Regulation  VIII  of  1793,  it  was  laid 
down  that — 

"  the  impositions  upon  the  ryots  under  the  denomination  of  abwab,  mahttit 
and  other  appellations,  from  their  number  and  uncertainty,  have  become 
intricate  to  adjust,  and  a  source  of  oppression  to  the  ryots  ;  all  proprietors 
of  land  and  dependent  talukdars  shall  revise  the  same  in  concert  with  the 
ryots  and  consolidate  the  whole  with  the  asul  into  one  specific  sum." 

The  next  s.  55  provides  that — 

"  no  actual  proprietor,  or  dependent  talukdar,  or  farmer  of  land,  shall 
impose  any  new  abwab  or  mahtut  upon  the  ryots  *  *  ." 

Section  57  lays  down  that — 

"  the  rents  to  be  paid  by  the  ryots,  by  whatever  rule  or  customs  they  may 
be  regulated,  shall  be  specifically  stated  in  the  pottah,  which  in  every 
possible  case  shall  contain  the  exact  sum  to  be  paid." 

Section  58  provides  that  the  proprietor  of  the  land  or  dependent  taluk- 
dar shall  prepare  the  form  of  pottahs  to  be  given  to  the  ryots,  and  obtain 
the  approbation  of  the  Collector.  Section  61  says  that  in  the  event  of  any 
claim  being  preferred  by  any  proprietor  or  talukdar  on  engagements 
wherein  the  consolidation  of  the  asul,  abwab,  &c.,  shall  appear  not  to  have 
been  made  within  the  time  limited  by  s.  54,  they  are  to  be  non-suited. 

(1)  Colebrooke's  Supplement,   253—266.    Fifth  Report,  Vol.    I,  15     Harrington's 
Analysis,  Vol.  II,  53. 

(2)  Harington's  Analysis,  Vol.  II,  183.  .  Fifth  Report,  Vol.  I,  614. 

(3)  Harington's  Analysis,  Vol.  II,  184.     Fifth  Report,  Vol.  I,  615. 
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This  was  the  law  until  the  year  1812.  The  object  that  the  Legis- 
lature had  in  view  in  1793  was  to  put  .  down  the  imposition  of 
new  abwabs,  and  to  make  it  compulsory  upon  the  landlords  to  con- 
solidate the  then  existing  abwabs  with  the  rent.  And  probably,  they 
intended  also  that  there  should  be  but  one  sum,  [765]  including  all  the 
items  of  payment,  fixed  and  specified  in  the  pottah  as  the  rent.  But  then 
s.  3,  Regulation  V  of  1812,  in  the  first  place  rescinds  so  much  of  the 
Regulation  of  1793,  which  provided  that  the  proprietors  and  talukdars 
should  prepare  forms  of  pottahs,  and  obtain  the  sanction  of  the  Collector 
thereto,  and  authorizes  them  to  grant  pottahs  in  such  forms  as  the 
contracting  parties  might  agree  to,  and  it  then  lays  down  as  follows  : — 

"  Provided,  however,  that  nothing  herein  contained  shall  be  construed 
to  sanction  or  legalize  the  imposition  of  arbitrary  or  indefinite  cesses 
whether  under  the  denomination  of  abwab  mahtttt,  or  any  other  deno- 
mination. All  stipulations  or  reservations  of  that  nature  shall  be  adjudged 
by  the  Courts  of  Judicature  to  be  null  and  void  ;  but  the  Courts  shall 
notwithstanding  maintain  and  give  effect  to  the  definite  clauses  of  the 
engagements  contracted  between  the  parties,  or  in  other  words,  enforce 
payment  of  such  sums  as  may  have  been  specifically  agreed  upon  between 
them." 

It  will  be  observed  that  the  section  prohibits  the  imposition  of 
arbitrary  and  indefinite  cesses,  and  says  that  any  reservation  or  stipula- 
tion of  that  nature  shall  be  null  and  void.  And  the  words  which  follow 
are  to  my  mind  very  significant  as  showing  what  they  really  intended 
to  lay  down.  I  think  their  intention  was  to  provide  that  if  the  parties 
agree  to  any  specific  and  definite  sum  or  sums  as  consideration  for  the 
lease,  such  agreement  shall  be  enforced.  The  expression  "  such  sums  as 
may  have  been  specifically  agreed  upon  "  should  be  read  as  it  were  in 
contradistinction  to  the  words  "imposition  of  arbitrary  or  indefinite  cesses." 
As  I  have  already  stated,  when  the  East  India  Company  assumed  the 
Dewany,  they  found  after  enquiry  that  a  variety  of  taxes  under  the  deno- 
mination of  abwab,  mahtut,  &c.,  were  being  indiscriminately  levied  by  the 
zamindars  according  to  their  own  will  and  discretion,  without  any  fixed 
rule  or  principle.  And  it  was  the  policy  of  the  Government  to  put  a  stop 
to  such  arbitrary  and  indefinite  impositions,  and  to  prohibit  the  levying 
of  new  abwabs.  If  the  construction  I  have  put  be  not  correct,  I  fail  to  see 
with  what  object  the  last  portion  of  the  section  beginning  with  the  words 
"  but  the  Courts  shall  notwithstanding,  &c.,"  was  put  in  ;  for  accepting 
the  opposite  view  to  be  correct,  these  words  would,  I  think,  be  superfluous. 
[766]  In  the  case  of  Chulhan  Mahton  (1),  decided  by  the  Full  Bench 
of  this  Court,  Mr.  Justice  Mitter  (and  his  judgment  was  concurred  in  by 
Tottenham  and  Pigot,  JJ.)  observed  as  follows : — 

"  Although  the  Regulations  did  not  clearly  define  what  an  abwab  is, 
still  I  think  that  it  cannot  be  maintained  that  anything  which  is  definite 
and  certain  is  not  an  abwab  under  the  Regulations,  although  the  parties 
to  the  contract  call  it  so.  It  seems  to  be  that  the  Regulations,  without 
defining  clearly  what  an  abwab  is,  left  this  question  to  the  determination 
by  the  Court  in  each  case  upon  the  evidence.  I  cannot  find  anywhere 
in  the  Regulation  the  precise  definition  of  the  word  abwab,  which  would 
justify  me  to  treat  the  disputed  items  of  claim  as  part  of  the  specified  rent, 
although  the  plaintiffs  claim  them  in  the  plaint  and  entered  them  in  the 
zemindary  accounts  as  abwabs." 

(1)  11  C.  175. 


1890 

JUNE  2. 

FULL 
BENCH. 

17  C.  726 
(F.B.). 
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In  that  case  the  plaintiff  claimed  to  recover  a  certain  amount  as  rent, 
as  also  certain  other  items  as  "  customary  abwabs  "  as  having  been 
prevalent  in  the  village  from  time  immemorial.  It  was  contended  that 
these  abwabs  had  existed  from  before  the  Permanent  Settlement,  and  were 
therefore  recoverable,  notwithstanding  the  provisions  of  s.  54,  Reg. 
VIII  of  1793,  and  further  that  they  were  not  abwabs,  although  claimed 
as  such  in  the  plaint,  but  part  of  the  rent.  The  Full  Bench  negatived 
both  these  contentions,  and  Mr.  Justice  Mitter  held,  as  already  mention- 
ed, that  what  was  an  abwab  must  be  left  to  the  determination  by  the 
Court  in  each  case  upon  the  evidence  ;  but  that  in  the  case  before  them  he 
could  not  hold  that  the  disputed  items  were  part  of  the  rent.  No  doubt 
that  learned  Judge  in  a  subsequent  passage  while  referring  to  the  last 
four  lines  of  s.  3,  Reg.  V  of  1812.,  viz.,  "  but  the  Courts  shall  not- 
withstanding  maintain  and  give  effect  to  the  definite  clauses  in  the 
engagements  contracted  between  the  parties,  or,  in  other  words,  enforce 
payment  of  such  sums  as  may  have  been  specially  agreed  upon  between 
them,"  says  that  "  the  words  'sum  specified'  refer  to  the  amount  of  the  rent 
specified."  But  this  passage  must  be  read  with  what  had  preceded,  and 
which  I  have  already  referred  to. 

The  Judicial  Committee  in  affirming  that  decision  observed  as 
follows  : — 

"The  first  question  seems  to  be  this  :  are  these  payments  over  and 
above  rent,  properly  so-called,  abwabs  within  the  meaning  of  the  words  as 
used  in  the  Reg.  VIII  of  1793  ? 

[767]  "They  are  described  in  the  plaint  as  'old  abwabs,'  and  they  are 
described  as  abwabs  in  the  zemindari  accounts.  It  appears  to  their  Lord- 
ships that  the  High  Court  were  perfectly  right  in  treating  them  as  abivabs 
and  not  as  part  of  the  rent.  Unquestionably  they  have  been  paid  for  a  long 
time — how  long  does  not  appear.  They  are  said  to  have  been  paid  accord- 
ing to  long  standing  custom  ;  whether  that  means  that  they  were  payable 
at  the  time  of  the  permanent  settlement  or  not  is  not  plain.  If  they  were 
payable  at  the  time  of  the  permanent  settlement,  they  ought  to  have  been 
consolidated  with  the  rent  under  s.  54,  Reg.  VIII  of  1793.  Not 
being  so  consolidated  they  cannot  now  be  recovered  under  s.  61  of  that 
Regulation,  If  they  were  not  payable  at  the  time  of  the  permanent  settle- 
ment, they  would  come  under  the  description  of  new  abwabs  in  s.  55  ;  and 
they  would  be  in  that  case  illegal.*  *  *  " 

What  the  Judicial  Committee  say  is  simply  this  :  plaintiff  expressly 
claims  these  items  as  abwabs  ;  if  they  existed  at  the  time  of  the  permanent 
settlement,  they  should  have  been  consolidated  with  the  rent  under  s.  51, 
Reg.  VI II  of  1793  ;  if  they  were  not  payable  at  that  time,  they 
are  new  abwabs,  and  therefore  illegal  under  s.  55.  And  they  further  say 
that  the  High  Court  were  right  in  treating  them  as  abwabs  and  not  as  part 
of  the  vent. 

I  do  not  understand  that  they  intended  to  go  any  way  beyond  what 
Mr.  Justice  Mitter  said  in  his  judgment,  and  to  lay  down,  as  it  is  said 
they  did  lay  down,  that  nothing,  save  and  except  one  sum,  including  every 
item  of  payment,  could  be  recovered  as  payable  for  the  occupation  of  land  ; 
and  that  an  agreement  to  pay  anything  beyond  that  sum,  although  it 
might  be  a  lawful  consideration  for  the  lease,  could  not  be  enforced. 

It  appears  to  me  that  if  in  any  given  case  the  Court  finds  that  any 
particular  sum  specified  in  the  lease  or  agreed  to  be  paid,  is  a  lawful  con- 
sideration for  the  use  and  occupation  of  any  land,  that  is  to  say,  if  it  is 


1054 


RADHA    PROSAD    SINGH    V.    BAL    KOWAR  KOERI  17  Cal.  769 

really   part  of   the  rent,   although  not  described  as  such,  it  would  be  justi-        1890 
fied  in  holding  that  it  is  not  abwab,  and  is  recoverable  by  the  landlord.  JUNE  2. 

And  it  is  somewhat  from  this  point  of  view  that  the  case  of  Pudma  p 
Nund  Singh  (1)  was  decided.  That  was  a  case  of  a  permanent  mokurari  p  , 
lease  executed  before  the  Bengal  Tenancy  Act,  and  under  which  the 
defendant  agreed  to  pay  a  certain  [768]  amount  as  rent,  and  two  ^7  c.  726 
other  items  of  Rs.  9  and  2  respectively  designated  as  tehwari  and  sa.la.mi  (F.B ). 
towzi.  The  Division  Bench  (Tottenham  and  Ghose,  JJ.),  before  which 
the  case  came  on  for  hearing,  proceeding  upon  the  provisions  of  s.  3, 
Reg.  V  of  1812,  held  that  the  items  objected  to,  viz.,  tehwari  and  salami, 
were  recoverable  because  they  were  not  arbitrary  and  uncertain  in  their 
character,  but  specific  sums  which  the  tenant  had  agreed  to  pay ;  and 
because  these  sums  formed  part  of  the  consideration  for  the  lease, 
and  were  in  fact  part  of  the  rent  agreed  to  be  paid,  though  not 
described  as  such.  The  case  was  decided  upon  the  terms  of  s.  3, 
Reg.  V  of  1812,  and  not  with  reference  to  s.  74  of  the  Bengal 
Tenancy  Act,  the  lease  having  been  executed  before  that  Act  was 
passed.  The  judgment  in  the  case  was  delivered  by  Tottenham,  J.,  who 
was  one  of  the  Judges  who  formed  the  Full  Bench  in  the  case  of 
Chulhan  Mahton.  And  I  may  here  observe  that  it  was  not  intended 
thereby  to  hold  that  anything  that  is  not  arbitrary  and  indefinite  is 
recoverable,  although  it  may  not  be  part  of  the  vent.  In  that  case 
both  the  elements  were  supposed  to  be  present,  viz.,  that  the 
items  in  question  were  not  of  an  arbitrary  or  indefinite  charac- 
ter ;  and  secondly,  they  formed  part  of  the  rent  agreed  to  be  paid.  I  am, 
however,  bound  to  say  that  having  since  more  carefully  considered  the 
subject,  I  have«come  to  the  opinion  that  we  were  not  right  in  holding  that 
the  items  of  tehwari  and  salami  were  part  of  the  rent  stipulated  to  be  paid 
under  the  lease.  They  were,  I  now  think,  abwabs. 

As  regards  the  items  of  sarak  and  khuruch  claimed  in  the  case  now 
before  us,  it  seems  to  me  that,  although  they  had  been  realised  in  previ- 
ous years  at  certain  rates,  still  the  amounts  are  not  indefinite,  and  they 
may  vary  according  to  circumstances;  and  if  the  rent  is  not  permanent, 
they  would  be  augmented  with  the  increase  of  rent — Radha  Mohun  Sur- 
ma Chowdhry  v.  Gunga  Per  shad  Chuckerbutty  (2).  But,  however  that 
may  be,  the  question  is  whether  under  the  Bengal  Tenancy  Act  (s.  74) 
they  may  be  recovered.  The  Judge  of  the  Court  below  has  found,  as 
a  matter  of  fact,  that  they  are  no  part  of  the  "  actual  rent,"  and  it  follows 
therefore  that  they  are  not  recoverable. 

[769]  As  regards  neg,  I  should  also  think  that  it  cannot  be  recovered 
in  this  case,  because  it  is  no  part  of  the  rent. 

A.  A.  c.  Appeal  dismissed. 


(1)  15  C.  828.  (2)  7  Sel.  Rep.  N.  S,  166  =  8  I.D.  (O.S.)  127. 

1055 


17  Cal.  770  INDIAN    DECISIONS,    NEW    SERIES  [Yol- 

1890  17  c-  769- 

APRTLJ.  FULL  BENCH. 

FULL  Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  Mr.  Justice 

BENCH.  Prinsep,  Mr.  Justice  Tottenham,  Mr.  Justice  Pigot, 

and  Mr.  Justice  Ghose. 
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^      ''•  MOHENDRO  N"ARAIN  CHATURAJ  AND  OTHERS  (Defendants')  v. 

GOPAL  MONDUL  AND  OTHERS  (Plaintiffs).* 
[1st  April,  1890.] 

Sale  in  execution  of  decree — Fraud — Suit  to  set  aside  a  sale  on  the  ground  of 
Fraud — Decree — Qustions  arising  between  the  parties  or  their  representatives 
under  s.  244  (c)  of  Act  XIV  of  1882— Code  of  Civil  Procedure  (Act  XIV  of 
1882),  ss.  2,  244  (c),  274,  287,  289,  31J,  312,  314— 316— Limitation  Act  (XV  of 
1877),  s.  18,  Art  166. 

Held  by  the  Full  Bsnch  (PETHERAM,  C.  J.,  PRINSEP,  TOTTENHAM,  and 
PIGOT,  JJ-,  GHOSE,  J.,  dissenting),  that  when  circumstances  affecting  the 
validity  of  a  sale  in  execution  have  beeu  brought  about  by  the  fraud  of  one  of 
the  parties  to  the  suit,  and  give  rise  to  a  question  between  these  parties  such  as, 
apart  from  fraud,  would  be  within  the  provisions  of  s.  244,  a  suit  will  not 
lie  to  impeach  the  validity  of  the  sale  on  the  ground  of  such  fraud. — Saroda 
Churn  Chuckerbutty  v.  Mahomed  Isuf  Meah  (l),  Viraraghava  Ayyangar  v. 
Venkatacharyar  (2),  Paranjape  v.  Kanade  (3),  and  Sakharan  Gobind  Kale  v. 
Damodar  Akharam  Gujar  (4),  approved  ;  Gobind  Chundra  Majuindar  v.  Uina 
Charan  Sen  (5),  dissented  from  in  part. 

Held  that  in  such  a  case  the  judgment-debtor  is  entitled,  whether  the  sale  has 
been  confirmed  or  not  to  make,  as  against  the  person  guilty  of  the  fraud  or  acces- 
sory thereto,  such  application  (if  any)  under  s.  311  as  he  may  be  entitled  to 
make,  his  ttme  for  making  it  being  computed  from  the  time  when  the  fraud  first 
became  known  to  him. 

Held,  further,  that  in  cases  in  which  the  decree  or  the  purchase  is  made 
benatni,  s.  244  does  not  apply,  and  a  suit  may  be  held  to  lie  to  set  aside  the 
sale, 

Per  GHOSE,  J. — An  objection  under  s.  311,  or  upon  the  ground  of  fraud, 
raised  by  the  judgment-debtor  after  the  sale  has  been  confirmed  under  s.  312, 
cannot  be  dealt  with  under  s.  244.  In  such  a  case  the  judgment-debtor  is  en- 
titled upon  the  ground  of  fraud  to  bring  a  suit  to  set  aside  the  sale,  or  at  all 
events  to  have  it  declared  that  the  sale  passed  no  title  to  the  [770J  purchaser, 
or  that  the  purchaser  is  a  trustee  for  him.  There  is  no  special  provision  in  the 
Code  for  setting  aside  a  sale  on  the  ground  of  fraud  when  it  has  once  been  con- 
firmed. 

[N.  F.,  23  A.  478  (480)  ;  26  C.  324  (326)  6  C.  W.N  283  (288);  12  C.P.L.R.  82  (84)  ;  F.. 
18  C.  139  (141)  ;19C.  341  (344)  ;  21  Ind.  Cas.  210  (211);  Rel.,  3  C.W.N.  6  ;  R., 
21  A.  140  (142);  2  C.W.N.  311  (314);  4  Bur.  L.T.  12=  12  Cr.  L.J.  81  =  9  Ind. 
Cas.  452;  D..  21  C.  437  ;  21  C.  605  (648).] 

THE  facts  out  of  which  this  reference  arose  were  briefly  as  follows  : — 
Two  persons,  named  Nilachul  and  Haradhun,  who  owned  as  landlords  a 
certain  property,  obtained  a  decree  for  arrears  of  rent  against  the  plaintiffs 
in  respect  of  a  tenure  held  by  them  in  that  property.  Execution  of  this 
decree  was  taken  out  in  the  Court  of  the  Munsif  of  Gungajulghati,  and 
while  the  proceedings  were  going  on  the  decree-holders  assigned  their  in- 
terest to  Gopal  Mondul,  the  defendant  No.  1.  The  tenure  of  the  plaintiffs 
was  then  sold  in  execution  of  the  decree,  and  was  ostensibly  purchased 

*  Full  Bench  on  Special  Appeal,  No.  1347  of  188S,  from  the  decree  of  Baboo 
Rajendro  Kumar  Bose,  Subordinate  Judge  of  Zilla  Bankura,  dated  the  30th  April  1888, 
affirming  the  decree  of  Babu  Kartick  Chunder  Pal,  Munsif  of  Gungajulghati,  dated 
the  4th  June  1887. 

(1)  11  C.  376,  (2)  5  M.  217.  (3)  6  B.  148. 

(4)  9B.  468,  (5)  14  C.  679  (681). 
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by  the  defendant  No.  2  on  the  21st  April  1883.  No  application  was  1890 
made  by  the  judgment-debtors  within  30  days,  as  provided  by  art.  166  of  APRIL  i 
th*  second  schedule  of  the  Limitation  Act,  for  setting  aside  the  sale  under 
s.  311  of  the  Civil  Procedure  Code,  and  it  was  confirmed  on  the  26th  May 
following.  No  step  was,  however,  taken  by  the  purchaser  to  obtain  posses- 
sion of  the  property  for  upwards  of  a  year,  and  it  was  not  until  the  6th 
June  1886  that  the  plaintiffs  were  served  with  a  notice  by  the  Court 
which  had  held  the  sale  to  vacate  possession.  Thereupon  the  plaintiffs 
instituted  the  present  suit  on  the  12th  June  1886  for  the  purpose  of 
setting  aside  the  sale,  and  for  such  other  relief  as  they  might  be  entitled 
to  obtain;  the  ground  of  action  being  that  the  sale  was  a  fraudulent  one, 
and  that  the  defendant  No.  3,  who  was  the  beneficial  holder  of  the  decree 
in  the  name  of  the  defendant  No.  1,  secretly  brought  about  the  sale 
without  any  publication  of  the  sale  notification,  and  purchased  the 
property  in  the  benami  name  of  defendant  No.  2. 

Both  the  lower  Courts  decreed  the  suit  of  the  plaintiffs,  and  the  lower 
appellate  Court  found  that  there  was  no  publication  whatever  of  the  sale 
notifications ;  that  the  whole  of  the  proceedings  in  execution  of  the  decree 
were  colourable  transactions,  the  object  of  the  defendant  No.  3,  who  was 
the  beneficial  assignee  of  the  decree,  being  to  secure  the  property  for 
herself  ;  that  she  purchased  in  the  name  of  the  defendant  No.  2  ;  and 
that,  prior  to  the  service  of  notice  upon  the  plaintiffs  to  vacate  the  land, 
they  had  no  knowledge  of  the  fraud  that  had  been  practised  upon  them. 

[771]  The  case  was  referred  to  a  Full  Bench  by  the  Division  Bench 
(PIQOT  and  BEVERLEY,  JJ.)  on  the  28th  August  1889,  with  the  following 
opinion  : — 

"  This  is  a  suit  to  set  aside  an  execution  sale  on  the  ground  of  fraud. 
The  purchaser  at  the  sale  was  the  decree-holder.  The  fraud  consisted  in 
the  decree-holder  having  brought  about  the  sale  without  causing  a  notifi- 
cation of  the  sale. 

"  It  has  been  held  in  the  case  of  Saroda  Churn  Chuckerbntty  \. 
Mahomed  Isnf  Meah  (1),  in  Madras  in  the  case  of  Viraraghava  Ayyangar 
v.  Venkatacharyar  (2),  and  in  two  cases  decided  in  the  High  Court  of 
Bombay  Paranjape  v.  Kanade  (3) — and  Sakharam  Gobinda  Kale  v.  Damo- 
dar  Akhavam  Gujar  (4) — that  fraud  will  not  entitle  a  party  to  bring  a 
suit  which  would,  in  the  absence  of  fraud,  be  barred  by  the  provisions  of 
s.  244  of  the  Civil  Procedure  Code. 

"  Two  cases  later  in  date  than  that  of  Saroda  Churn  Chuckerbntty 
v.  Mahomed  Isnf  Meah  (1)  have  been  relied  on  by  the  Subordinate  Judge 
as  overruling  or  inconsistent  with  that  decision.  They  are  Brojo  Gopal 
Sarkar  v.  Bnsirunnissa  Bibi  (5)  and  Gobind  Chundra  Majumdar  v.  Uma 
Charan  Sen  (6). 

"  Although,  perhaps,  in  form  not  expressed  to  be  inconsistent  with  it, 
they  are  in  some  measure  capable  of  being  so  treated,  and  we  think  it 
necessary  to  refer  the  question  to  a  Full  Bench. 

"  The  questions  we  refer  are  : — 

"  First — Whether,  when  circumstances  affecting  the  validity  of  a 
sale  have  been  brought  about  by  fraud  of  one  of  the  parties  to  a  suit,  and 
give  rise  to  a  question  between  those  parties,  such  as,  apart  from  fraud, 
would  be  within  the  provisions  of  s.  244,  a  suit  will  lie  on  the  ground  of 
fraud,  notwithstanding  the  provisions  of  that  section  ? 
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"  Second — Whether,  the  case  of  Saroda  Churn  Chuckevbntty  v. 
Mahomed  Isuf  Meah  (1)  was  rightly  decided  ?" 

Dr.  Rash  Behari  Ghose  and  Baboo  Dwarka  Nath  Chuckerbutty,  for  the 
appellants. 

Dr.  Troyhikhya  Nath  Mitter,  for  the  respondents. 

[772]  The  authorities  cited  appear  sufficiently  from  the  judgments. 

The  opinions  of  the  Full  Bench  (PETHERAM,  C.  J.,  PRINSEP, 
TOTTENHAM,  PIGOT  and  GHOSE,  JJ.)  were  as  follows  : — 

OPINIONS. 

PIGOT,  J. — The  case  of  Brojo  Gopal  Sarkar  v.  Basirunnissa  Bibi  (2) 
and  Gobind  Chundva  Mafumdar  v.  Uma  Charan  Sen  (3)  are  relied  on  by 
the  Subordinate  Judge  as  inconsistent  with  the  previous  decision  of  this 
Court  mentioned  in  the  reference.  They  are,  in  effect,  liable  to  the  inter- 
pretation put  upon  them  by  the  Subordinate  Judge,  although  not  profess- 
ing to  overrule  it ;  and  for  that  reason,  although  the  case  may  be  disposed 
of  without  deciding  upon  that  inconsistency,  it  is  proper  to  deal  with  the 
questions  put  to  us. 

Relying  upon  them,  and  upon  previous  decisions  mentioned  by  him, 
the  Subordinate  Judge  has  set  aside  the  sale,  holding  that  the  balance  of 
authority  is  in  favour  of  the  suit  being  maintainable,  though  the  execution- 
creditor  may  be  the  purchaser. 

The  question  is  of  great  importance,  and  ought,  I  think,  to  be  deter- 
mined in  this  reference.  As  to  the  first  question,  my  opinion  is  as  follows : — 
When  circumstances  affecting  the  validity  of  a  sale  have  been  brought 
about  by  the  fraud  of  one  of  the  parties  to  the  suit,  and  give  rise  to  a 
question  between  those  parties  such  as  apart  from  fraud,  would  be  within 
the  provisions  of  s.  244,  a  suit  will  not  lie  to  impeach  the  validity  of  the 
sale  on  the  ground  of  such  fraud.  I  treat  the  "  first  question  referred  "  as 
including  the  words  "  to  impeach  the  validity  of  sale  "  in  the  5th  line  of 
it,  and  limit  the  answer  to  this. 

The  words  of  s.  244  are  express  : — "  The  following  questions  shall  be 
determined  by  order  of  the  Court  executing  a  decree,  and  not  by  separate 
suit  (namely) — 

"  (a)  Questions  regarding  the  amount  of  any  mesne  profits  as  to  which 
the  decree  has  directed  inquiry. 

"  (&)  Questions  regarding  the  amount  of  any  mesne  profits  or  interest 
which  the  decree  has  made  payable  in  respect  of  the  subject-matter  of  a 
suit  between  the  date  of  its  institution  and  the  execution  of  decree,  or  the 
expiration  of  three  years  from  the  date  of  the  decree. 

"  (c)  Any  other  questions  arising  between  the  parties  to  the  suit  in 
which  the  decree  was  passed  or  their  representatives,  and  [773]  relating 
to  the  execution,  discharge,  or  satisfaction  of  the  decree,  or  to  the  stay  of 
execution  thereof. 

«'  Nothing  in  this  section  shall  be  deemed  to  bar  a  separate  suit  for 
mesne  profit  accruing  between  the  institution  of  the  first  suit  and  the  exe- 
cution of  the  decree  therein,  where  such  profits  are  not  dealt  with  by 
such  decree. 

"  If  a  question  arises  as  to  who  is  the  representative  of  a  party  for 
the  purposes  of  this  section,  the  Court  may  either  stay  execution  of  the 
decree  until  the  question  has  been  determined  by  a  separate  suit  or  itself 
determine  the  question  by  an  order  under  this  section." 
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No  doubt  the  expression  "  relating  to  the  execution,"  &c.,  is  wide  and 
somewhat  vague,  and  has  caused  some  difficulty  in  more  cases  than  one  ; 
but  once  a  case  is  held  to  come  within  those  words,  the  law  seems 
plain  enough.  The  words  of  the  sub-s.  (c)  are  as  clear  as  could  well  be 
used,  and  apply  to  all  questions  other  than  those  concerning  mesne  profits 
and  interest  mentioned  in  (a)  and  (£)  between  the  parties  and  of  the  kind 
therein  described. 

The  object  aimed  at  is  equally  clear  :  it  is  that  the  Court  having  the 
parties  already  before  it,  should  decide  all  questions  relating  to  execution, 
etc.,  arising  between  them,  in  place  of  allowing  one  or  the  other  of  them 
to  put  his  adversary  to  the  delay  and  cost  of  a  separate  suit  in  cases  in 
which  but  for  this  sub-section  it  might  be  possible  for  him  to  do  so.  In 
order  to  effect  this  object  to  completely  without  injustice  to  the  parties,  an 
order  under  this  section  has  been  included  within  the  definition  of  decree 
in  s.  2  of  the  Code,  so  as  to  allow  an  appeal. 

It  is,  however,  contended  that  although  the  words  of  the  sub-section 
include  all  questions  relating  to  the  matters  specified,  still,  where  ques- 
tions arise  of  the  nature  referred  to,  in  which  fraud  is  involved,  these  may 
or  must  still  be  the  subject-matter  of  a  regular  suit ;  and  it  is  contended 
that  the  cases  decided  in  this  Court  support  this  conclusion. 

I  shall  refer  to  several  of  the  cases  which  have  been  cited. 

In  Nilwoni  Bonik  v.  Puddo  Lochun  C hue kerb utty  (1)  a  sale  in  execu- 
tion of  the  decree  under  Act  X  of  1859  of  a  Revenue  Court  [774]  (which 
decree  itself  had  been  set  aside)  was  set  aside  as  fraudulently  obtained. 
The  purchaser  (if  that  be  material)  was  not  a  party  to  the  original  suit, 
but  was  a  party  to  the  fraud.  No  question  arose  in  this  case  under  s.  11 
of  Act  XXIII  of  1861,  the  section  then  corresponding  to  s.  244. 

Umbica  Churn  Chuckerbittty  v.  Dwarka  Nath  Ghose  (2)  is  one  of  those 
cases  in  which  the  head-notes  misstate  the  decisions.  The  case  was 
decided  when  Act  XXIII  of  1861  was  in  force.  The  Court  says:— "The 
question  to  be  tried  does  not  arise  between  the  parties  to  the  suit  in  which 
the  decree  was  passed,  and  relating  to  the  execution  of  that  decree  ";  and 
lower  down,  "s.  11  therefore  cannot  apply."  This  case,  therefore,  assur- 
edly does  not  decide  that  notwithstanding  s.  11  of  Act  XXIII  of  1861  a 
suit  on  the  ground  of  fraud  would  lie  though  between  the  parties  to  the 
suit  in  which  the  decree  was  passed  and  relating  to  the  execution  of  that 
decree. 

Nund  Lall  Doss  v.  Delawav  Ali  (3).  In  this  case  no  question  under 
s.  11  of  Act  XXIII  of  1861  seems  to  have  arisen.  The  co-sharer  of  the 
plaintiff,  one  Jamul  Ali,  induced  the  decree-holder  to  make  false  returns 
and  to  commit  other  irregularities,  by  which  Jamul  was  enabled  to  purchase 
the  plaintiffs  property  below  its  value  in  the  name  of  Delawar  Ali 
(defendant  No.  1).  It  is  difficult  to  see  how  this  case  can  be  treated  as  an 
authority  for  the  proposition  contended  for.  It  does  not  appear  from 
the  report  whether  the  decree-holder  was  a  party  to  the  suit  or  not  :  even 
if  he  was,  it  is  plain  he  was  not  the  only,  or  the  real  and  principal  defend- 
ant, and  the  relief  claimed  was  against  persons  not  parties  to  the  original 
suit. 

Ujolla  Dasi  v.  Dhiraj  Mahtab  Chand  (4)  was  a  suit  to  set  aside  a  sale 
for  arrears  of  rent  under  Bengal  Act  VIII  of  1869.  The  procedure  under 
Act  VIII  of  1859,  if  any,  applied,  and  s.  283  of  that  Act  does  not  contain 
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the   provision    introduced   into   Act    XXIII  of  1861  and  now  contained  in 
s.  244.     The  case  does  not  apply. 

In  Guna  Moni  Dasi  v.  Pvan  Kishori  Dasi  (1),  the  plaintiff  compro- 
mised a  decree  which  the  defendant  had  against  her,  paying  [775]  about 
Rs.  930  in  respect  of  the  decree.  The  compromise,  however,  was  not 
certified,  and  the  defendant  sued  out  execution  :  thus  the  plaintiff  was 
compelled  to  pay  the  amount  of  the  decree.  The  plaintiff  brought  the  suit 
to  recover  the  money  paid  under  the  compromise.  It  was  held  that  s.  11 
of  Act  XXIII  of  1861  did  not  apply  to  payments  made  out  of  Court  not 
certified  to  the  Court,  and  of  which  it  could  not  take  notice,  and  did  not 
therefore  apply  in  the  case.  This  case  was  followed  in  the  case  of  Ishan 
Chunder  Bundopadhya  v.  Indra  Navain  Gossami  (2),  where  it  was  held 
that  s.  244  did  not,  any  more  than  11  of  Act  XXIII  of  1861,  apply  to  a 
case  where  a  payment  of  money  in  satisfaction  of  a  judgment-debtor's 
liability  under  the  decree  was  made  out  of  Court  and  was  not  certified. 
In  that  case  the  decree  having  been  executed,  and  the  judgment-debtor's 
property  purchased  by  the  decree-holder,  the  Court  set  aside  the  sale. 

These  are  cases  in  which  it  was  held  that  the  questions  which  arose 
were  not  "  questions  relating  to  the  execution  of  the  decree  "  within  the 
meaning  of  the  section.  They  do  not  decide  that  questions  which  do 
come  within  the  purview  of  the  section  may  nevertheless  be  determined 
by  separate  suit  if  a  question  of  fraud  is  involved. 

In  the  case  of  Gunga  Pershad  Sahu  v.  Gopal  Singh  (3)  an  agreement 
to  postpone  an  execution  sale  was  come  to  by  the  parties  and  was  filed  in 
Court,  but  in  the  wrong  Court.  The  sale  took  place  in  consequence  of 
this  mistake  ;  the  judgment-debtor  was  absent  ;  and  the  decree-holder  took 
advantage  of  the  sale  so  held  and  bought  the  property.  It  was  held  that 
a.suit  would  lie  to  set  aside  the  sale,  as  it  is  said  in  the  report  (more 
accurately,  as  stated  in  the  order,  for  a  reconveyance),  upon  payment  of 
the  amount  due  under  tke  decree.  In  fact  the  sale  was  not  invalidated, 
but  was  affirmed  by  the  order,  for  a  recoveyance  was  ordered  on  terms  to 
be  fulfilled  by  the  plaintiff.  On  reference  to  the  paper-book  it  appears  that 
those  terms  were  contained  in  an  agreement  between  the  parties  made  after 
the  sale,  and  that  one  of  these  terms  was  the  payment  by  the  plaintiff  to 
the  defendant  and  his  father  of  money  due  under  a  former  decree,  which 
had  no  connection  whatever  with  the  sale,  or  with  the  suit  it  which  the 
sale  had  [776]  taken  place.  No  question  was  raised  in  the  case  as  to  s.  244  : 
the  questions  in  the  case  appear  to  have  been  treated  as  wholly  unaffected 
by  that  section. 

~~  I  think  that  it  cannot  be  affirmed  that  either  in  this  Court  or  else- 
where any  course  of  decisions  is  to  be  found  according  to  which  questions 
coming  under  the  section  may  be  determined  by  separate  suit,  because  of 
being  affected  by  considerations  of  fraud — or  if  the  circum  stances 
giving  rise  to  them  have  been  brought  about  by  the  fraud  of  one 
of  the  parties  to  the  suit  in  execution  ;  and  I  see  no  reason  why  the  section 
should  not  be  held  to  apply  to  such  cases  as  well  as  any  others. 

I  must  therefore  dissent  from  the  expression  of  opinion  in  the  case 
of  Gobind  Chandra  Majumdar  v.  Uma  Char  an  Sen  (4)  at  page  681,  to  the 
effect  that  :  "  If  the  sale  was  really  a  fraudulent  sale,  it  is  open  to  the 
judgment-debtor  to  bring  a  suit  to  set  it  aside  on  the  ground  of  fraud." 


(1)   5  B.L.R.  223  =  13  W.R.F.B.  69. 
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This,  I  think,  would  not  be  so,  if  they  question  arising  was  one  properly 
coming  within  s.  244. 

The  decision  in  the  case  just  mentioned  is  so  connected  with  the  ques- 
tion with  which  we  are  here  concerned,  that  I  think  myself  bound  to 
express  my  opinion  upon  it.  In  that  case  a  sale  in  execution  took  place, 
of  which  the  judgment-debtor  was,  by  the  frand  of  the  judgment-creditor 
and  the  purchaser,  kept  in  ignorance  until  after  the  sale  had  been 
confirmed.  It  was  contended  that  the  judgment-debtor  was  entitled  under 
s.  18  of  the  Limitation  Act  to  apply  to  have  the  sale  set  aside  within  30 
days  from  the  discovery  of  the  fraud.  But  it  was  held  that  the  sale 
having  been  confirmed,  no  application  could  be  entertained  under  s.  311. 

I  think  that  under  s.  18  of  the  Limitation  Act,  where  irregularities 
affecting  the  validity  of  the  sale  have  been,  by  the  fraud  of  the 
judgment-creditor  or  other  parties  to  the  sale,  kept  concealed  from  the 
judgment-debtor,  he  is  entitled,  whether  the  sale  has  been  confirmed 
or  not,  to  make,  as  against  the  person  guilty  of  the  fraud  or  accessory 
thereto,  such  application,  if  any,  under  s.  311  as  he  may  be  entitled  to 
make,  his  time  for  making  it  being  computed  from  the  time  when  the 
fraud  first  became  known  to  him.  The  confirmation  of  the  sale  ought  not 
to  be  used  as  a  shield  for  the  fraud  by  which  the  Court  has  been  induced 
to  make  the  sale  itself. 

[777]  In  the  present  case  the  steps  to  take  possession  were  a  year 
after  the  confirmation  of  sale,  and  the  judgment-debtor  at  once  was  put 
in  motion. 

I  agree  in  principle  with  the  cases  decided  in  the  High  Courts  of 
Madras  and  Bombay,  and  that  of  Saroda  Churn  Chuckerbittty  v.  Mahomed 
Istif  Meah  (1),  referred  to  in  the  reference,  and  answer  the  second  question 
in  the  affirmative. 

In  this  particular  case  defendant  No.  2,  the  purchaser  was  not  a 
party  to  the  original  suit  :  he  has  been  held  to  have  purchased  benami  for 
defendant  No.  3.  So  also  defendant  No.  1,  who  was  the  decree-holder, 
has  been  held  to  have  become  purchaser  of  the  decree  for  defendant  No.  3, 
and  to  have  carried  out  the  decree  under  his  orders. 

I  think  that  if  we  were  to  hold  sub-s.  (c)  of  s.  244  as  governing 
cases  in  which  the  decree  or  the  purchase  was  made  benami,  and  to  apply 
it  on  the  footing  that  the  persons  really  interested  were,  within  the 
meaning  of  the  sub-section,  parties  to  the  proceedings,  we  should  run 
the  risk  of  applying  the  section,  so  as  perhaps  in  some  cases  to 
work  hardship.  I  do  not  think  we  are  bound  to  go  further  than 
the  express  words  of  the  section,  and  therefore  think  that  in  the 
close  of  the  argument.  There  is  no  doubt,  of  course,  that  the  fraud  found 
was  of  the  grossest  character  ;  and  the  suit,  no  being  barred  by  s.  244  as 
the  questions  in  it  did  not  arise  between  the  parties  to  the  former  suit,  in 
execution,  will  lie  for  relief  against  the  fraud  charged  and  proved. 

The  appeal  will  therefore  be  dismissed  with  costs. 

PETHERAM,  C.  J. — I  agree  with  the  judgment  which  has  just  been 
delivered. 

PRINSEP,  J. — I  am  of  the  opinion. 

TOTTENHAM,  J. — I  also  agree  with  the  judgment  just  delivered. 
GHOSE,  J. — This  case   has   been   referred   to  a  Full  Bench  in  conse- 
quence of  a  conflict  of  opinion  that  exists  upon  the  question  whether  in  the 
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case  of  a  fraudulent  sale  in  execution  of  a  decree  where  the  decree-holder 
becomes  the  purchaser,  a  suit  lies  to  set  aside  the  sale.  (The  facts  were 
then  set  out.) 

[778]  Jt  has  been  contended  before  us  that  defendant  No.  3  being, 
upon  the  rinding  of  the  Court  below,  the  real  holder  of  the  decree,  and 
having  purchased  the  property,  though  in  the  name  of  defendant  No.  2, 
must  be  taken  to  be  a  party  to  the  suit  in  which  the  decree  was  passed 
within  the  meaning  of  s.  244  of  the  Civil  Procedure  Code,  and  that  the 
question  now  raised  by  the  plaintiffs,  the  judgment-debtors,  is  a  question 
relating  to  the  execution  of  the  decree,  and  therefore  no  separate  suit 
lies  to  set  aside  the  sale.  It  has  been  further  contended  that  the 
omission  of  the  publication  of  the  sale  notification,  though  it  might  have 
been  fraudulent,  was  but  an  irregularity  with  the  meaning  of  s.  311  of 
the  Procedure  Code,  and  that  it  was  open  to  the  plaintiffs  to  apply  to  the 
Court  for  the  purpose  of  setting  aside  the  sale  within  30  days  from  the 
time  when  the  fraud  was  discovered,  claiming  exception  under  s.  18  of 
the  Limitation  Act. 

Upon  the  first  of  these  two  contentions,  it  seems  to  me  that  neither 
the  defendant  No.  3,  who  is  only  beneficially  interested  in  the  decree  and 
in  the  purchase  at  the  auction-sale,  nor  the  defendant  No.  2,  the  osten- 
sible auction-purchaser,  can  be  properly  regarded  as  a  party  to  the  suit  in 
which  the  decree  was  passed,  or  the  representative  of  any  such  party, 
within  the  meaning  of  s.  244  of  the  Code.  The  defendant  No.  1,  by 
virtue  of  the  assignment  of  the  decree,  may  no  doubt  be  regarded  as  the 
representative  of  the  original  decree-holders,  but  it  can  hardly  be  said  that 
the  defendant  No.  3  fills  that  character,  much  less  the  defendant  No.  2  ; 
and  they  are  the  persons  against  whom  the  plaintiff  seeks  relief  in  this 
suit.  It  follows,  therefore,  that  the  case  does  not  fall  within  s.  244  ;  and 
upon  the  finding  of  fraud  that  has  been  arrived  at  by  the  Courts  below, 
there  can  be  no  doubt  that  the  plaintiffs  are  entitled  to  recover.  And  in 
this  respect,  I  agree  with  my  learned  colleagues. 

If  this  is  a  correct  view,  it  may  not  be  necessary  to  answer  the  two 
questions  which  have  been  referred  to  us.  They  are : — 

First — "  Whether,  when  circumstances,  affecting  the  validity  of  a 
sale  have  been  brought  about  by  the  fraud  of  one  of  the  parties  to  a  suit, 
and  give  rise  to  a  question  between  those  parties,  such  as,  apart  from 
fraud,  would  lie  within  the  provisions  of  [779]  s.  244,  a  suit  will  lie  on  the 
ground  of  fraud  notwithstanding  the  provisions  of  that  section  ?" 

Second — "  Whether  the  case  of  Saroda  Churn  Chuckerbutty  v.  Maho- 
med Isuf  Meah  (1)  was  rightly  decided  ?" 

But  perhaps  it  may  be  desirable,  in  view  of  the  conflict  of  opinion 
that  exists,  on  the  subject,  and  the  importance  of  it,  to  answer  these 
questions  ;  and  I  proceed  shortly  to  state  my  views. 

The  Code  of  Civil  Procedure  prescribes  that  where  any  property  is 
ordered  to  be  sold  by  public  auction  in  execution  of  a  decree,  the  Court 
shall  cause  a  proclamation  of  the  intended  sale  to  be  made,  giving  the 
time  and  place  of  sale  (s.  287) ;  and  the  proclamation  shall  be  made  in 
the  manner  prescribed  by  s.  274  on  the  spot  where  the  property  is  attach- 
ed, viz.,  on  a  conspicuous  part  of  the  property  to  be  sold  (s.  289). 

After  the  notification  of  sale  is  thus  published,  the  property  is  to  be 
sold  on  the  advertised  day.  The  judgment-debtor  may,  however,  apply 
under  s.  311  to  set  aside  the  sale  on  the  ground  of  material  irregularity  in 
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publishing  or  conducting  it  ;  but  if  no  such  application  is  made,  or  if  such 
application  be  made,  and  the  objection  be  disallowed,  the  Court  shall  pass 
an  order  confirming  the  sale  as  regards  the  parties  to  the  suit  and  the  pur- 
chaser ;  and  that  no  suit  to  set  aside  the  sale  on  the  ground  of  such  irregu- 
larity shall  be  brought  (s.  312).  The  Code  further  provides  that  the  sale 
shall  not  become  absolute  until  it  has  been  confirmed  by  the  Court  (s.  314); 
and  that  when  the  sale  has  become  absolute,  the  Court  shall  grant  a 
certificate  to  the  purchaser  ;  and  that  upon  such  certificate  being  granted, 
the  title  to  the  property  shall  vest  in  the  purchaser  (s.  316). 

In  the  present  case,  the  sale  was  held  on  the  21st  April  1885,  and  it 
was  confirmed  on  the  26th  May,  no  application  having  been  made  by  the 
judgment-debtor  to  set  aside  the  sale  within  the  time  prescribed  by  the 
Limitation  Act,  viz.,  30  days. 

The  question  then  arises  What  is  the  remedy  which  the  law  allows 
to  the  judgment-debtor,  and  is  this  suit  maintainable  ? 

It  was  contended  that  it  was  open  to  the  judgment-debtor  to  apply 
to  the  Court,  which  held  the  sale,  for  the  purpose  of  setting  it  aside 
under  s.  311  of  the  Code  ;  and  that  he  might  have  [780]  made  such 
an  application,  by  virtue  of  s.  18  of  the  Limitation  Act,  within  30  days 
from  the  date  of  the  discovery  of  fraud.  It  will  be  observed  that  an 
application  under  s.  311  can  only  be  made  upon  the  ground  of  irregularity 
in  publishing  or  conducting  the  sale,  and  a  question  does  arise  whether 
the  non-publication  of  the  notification  of  sale  is  but  an  irregularity  within 
the  meaning  of  that  section.  But  supposing  for  the  sake  of  argument  that 
it  is  an  irregularity,  the  question  is  whether  it  was  really  open  to  the 
judgment-debtor  to  make  the  application,  the  sale  having  been  already 
confirmed,  and  the  fraud  being  not  discovered  until  after  that  confirmation. 

I  have  already  referred  to  the  several  sections  of  the  Code  which 
bear  upon  this  matter,  viz.,  ss.  311,  312,  314,  and  316;  and  it  will  be 
observed  that  if  no  objection  to  the  sale  is  made  within  the  time  allowed 
by  art.  166  of  the  second  schedule  of  the  Limitation  Act,  i.e.,  30  days  from 
the  date  when  the  sale  is  held,  the  sale  shall  be  confirmed  and  a  certificate 
granted  to  the  purchaser,  in  whom  the  title  to  the  property  shall  thence- 
forth vest.  It  seems  to  me,  regard  being  had  to  the  arrangement  of  the 
various  sections  in  the  sub-chapter  G  (a)  and  (b),  that  so  soon  as  the  sale  is 
confirmed  and  a  certificate  granted,  the  execution  Court,  so  far  as  that 
sale  is  concerned,  becomes  functus  officio,  and  that  it  is  not  competent  to 
re-open  a  matter  which  is  concluded  by  the  confirmation  of  the  sale.  And 
this  is  practically  the  view  that  was  expressed  in  a  case  decided  by  the 
Chief  Justice  and  myself,  Gobind  Chandra  Majumdar  v.  Uma  Char  an 
Sen  (1).  And  the  same  view,  I  find,  was  adopted  by  the  Bombay  High  Court 
in  the  case  of  Sakharam  Gobind  Kale  v.  Damodar  Akharam  Gujar  (2). 

Section  18  of  the  Limitation  Act  is  as  follows  (omitting  passages 
which  are  not  necessary  to  be  referred  to  in  this  connection) :  "  When 
any  person  having  a  right  to  institute  a  suit  or  make  an  application 
has,  by  means  of  fraud,  been  kept  from  the  knowledge  of  such 
right  or  the  title  on  which  it  is  founded,  the  time  limited  for  instituting  a 
suit  or  making  an  application  against  the  person  guilty  of  the  fraud  or 
accessory  thereto  shall  be  computed  from  the  time  when  the  fraud  first 
became  known  to  the  person  injuriously  affected  thereby." 

[781]  This  section  contemplates  the  existence  of  a  right  to  make  an 
application.  And  the  question  here  arises  whether,  after  a  sale  has  been 
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confirmed,  and  the  title  to  the  property  has  vested  in  the  purchaser,  the 
right  exists  in  the  judgment-debtor  to  apply  to  the  Court  which  held  the 
sale  to  set  it  aside.  If  the  view  I  have  already  expressed  be  correct,  it 
would  seem  that  no  such  right  exists. 

If  the  application  be  made  before  the  sale  is  confirmed,  the  Court 
would  be  competent  to  entertain  it,  even  if  it  is  presented  after  the  expira- 
tion of  30  days  from  the  day  of  sale,  if  it  is  satisfied  that  the  judgment- 
debtor  was  by  means  of  fraud  kept  from  the  knowledge  of  what  had  taken 
place.  But  it  seems  to  me  that  so  soon  as  the  sale  is  confirmed,  and  a 
certificate  of  sale  given  to  the  purchaser,  the  right  to  make  such  an  appli- 
cation ceases  to  exist. 

In  the  case  of  Rai  Bal  Krishna  v.  Mamma  Bibi  (1)  decided  by  the 
Judicial  Committee,  a  question  was  raised  whether  the  sale  at  which  the 
plaintiff  purchased  was  not  bad  by  reason  of  non-compliance  of  the 
provisions  of  s.  219  of  Act  VIII  of  1859  as  to  affixing  of  the  notification 
of  sale,  and  by  reason  of  the  period  of  30  days  having  not  expired  fron 
the  notification  before  the  sale  was  held.  The  High  Court  of  the 
North- Western  Provinces,  apparently  with  reference  to  this  question, 
and  also  with  reference  to  a  question  of  jurisdiction  of  the  Court  in  which 
the  sale  took  place,  held  that  the  plaintiff  was  not  entitled  to  succeed  as 
purchaser.  But  the  Privy  Council  held  otherwise.  They  observed  : 
"  With  respect  to  the  first  case,  their  Lordships  are  of  opinion  that  the 
judgment  dismissing  the  suit  on  the  ground  that  the  plaintiff  was  not  the 
purchaser  of  Bisheshur's  mortgage,  on  the  ground  of  the  sale  being  irre- 
gular, and  the  Court  not  having  jurisdiction  to  execute  the  decree,  was 
wrong.  The  irregularities  referred  to,  if  they  existed,  were  cured  by  the 
certificate  of  sale  *  *."  That  was  taken  to  be  a  case  of  an  irre- 

gularity, and  it  was  held  that  it  was  cured  by  the  certificate  of  sale ;  and 
if  this  is  the  correct  view  of  the  law,  I  do  not  see  how  it  can  be  said  that 
after  a  sale  has  been  confirmed,  and  a  certificate  granted,  it  is  open  to 
the  judgment-debtor  to  apply  to  the  Court  to  set  aside  the  sale  upon  the 
ground  of  irregularity. 

I  next  turn  to  the  question  whether  what  occurred  in  this  case  was 
merely  an  irregularity,  or  something  different  from  that.  What  [782]  is 
complained  of  is  (and  so  it  has  been  found  by  the  Court  below)  that  there 
was  no  notification  of  sale  at  all  published.  As  I  understand  it, 
irregularity  in  publishing  a  sale  refers  to  cases  like  these  :  the  notification 
is  required  to  be  published  on  a  conspicous  part  of  the  property  to  be 
sold,  but  it  is  published  in  a  hole  or  corner,  or  on  some  other  property, 
or,  where  several  properties  are  attached  for  sale,  the  notification  is 
published  on  only  one  of  them  :  the  notification  of  sale  does  not  contain 
some  of  the  particulars  mentioned  in  s.  287  :  the  proclamation  is  to  be 
fixed  in  the  Court-house,  but  it  is  fixed  in  the  Police  Office.  These  are 
irregularities,  and  they  would  come  under  s.  311.  But  it  seems  to  be 
that  when  there  was  no  notification  at  all  published,  it  is  a  different  thing. 
It  has  been  held  in  several  cases,  both  in  Calcutta  and  Allahabad,  that 
where  there  is  an  infringement  of  the  provision  of  s.  290,  which  provides 
that  no  sale  can  take  plate  before  the  expiration  of  30  days  from  the 
publication  of  the  notification  in  the  Court-house,  or  if  a  sale  takes  place 
before  the  time  specified  in  the  notification  of  sale  provided  by  s.  287, 
it  is  an  illegality  vitiating  the  sale.  It  is  not  a  mere  irregularity,  but  rather 

(1)  5  A.  142  =  9  I.A.  182. 
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it  is  no  sale  at  all  under  the  Code.  [See  Sadhusaran  Singh  v.  Panchdeo 
Lai  (1),  Basharutulla  v.  Uma  Churn  Dutt  (2),  Bakhshi  Nand  Kishore  v. 
Malak  Chand  (3),  Jasoda  v.  Mathura  Das  (4),  Ganga  Prosad  v.  Jag  Lai 
Rai  (5). 

If  these  rulings  be  right,  there  can  be  no  doubt  that  in  this  case  the 
sale  was  no  sale  at  all,  and  that  the  provisions  of  s.  311  as  to  irregu- 
larity in  the  publishing  of  the  sale  have  no  application.  The  case  of  Rai 
Bal  Krishna  (6)  decided  by  the  Privy  Council,  which  I  have  already  refer- 
red to,  would,  however,  seem  to  be  opposed  to  the  view  adopted  in  some  of 
these  cases.  But  however  that  may  be,  so  far  as  the  case  before  us  is 
concerned,  I  am  inclined  to  think  that  it  was  not  simply  an  irregularity, 
but  an  illegality  that  occurred  in  the  sale  ;  for  it  is  a  condition  precedent  to 
a  sale  that  a  notification  should  have  been  previously  published.  No  doubt 
instances  have  occurred  where,  in  cases  like  this,  the  execution  Court  has 
interfered  and  set  aside  [783]  the  sale  when  the  matter  was  brought  to 
its  notice  in  proper  time  ;  but  I  should  think  that  it  is  a  power  inherent  in 
a  Court  holding  a  sale  to  refuse  to  confirm  the  sale  if  it  finds  that  there  has 
been  no  sale  under  the  Code.  [See  in  this  connection  the  remarks  of  Sir 
John  Edge  in  the  case  of  Ganga  Prasad  v.  Jag  Lai  Ray  (7).] 

Having  dealt  with  the  question  whether  an  application  could  be  made 
by  the  judgment-debtor  to  set  aside  the  sale  under  s.  311,  I  proceed  next 
to  discuss  the  question  whether  he  could  have  in  this  case  taken  proceedings 
under  s.  244  of  the  Code,  and  whether  that  section  is  a  bar  to  the  present 
suit. 

I  have  already  said  that  s.  244  does  not  contemplate  such  parties  as 
those  whom  we  have  before  us.  But  assuming  that  it  does  for  the  sake 
of  argument,  and  for  the  purpose  of  enabling  one  to  answer  the  question 
referred  to  us,  the  question  that  presents  itself  is  whether  an  objection  to 
the  validity  of  the  sale  raised  by  the  judgment-debtor  after  the  sale  has  been 
confirmed  under  s.  312  can  be  dealt  with  by  the  Court  under  s.  244  as 
a  question  relating  to  the  execution  of  the  decree.  I  think  not ;  for,  as 
I  have  already  explained,  after  a  sale  has  been  confirmed,  everything  in 
regard  to  that  sale  is  at  an  end,  and  indeed  the  Court  becomes  functus 
officio.  Section  316  distinctly  lays  down  that,  so  far  as  the  parties  to  the 
suit  and  the  purchaser  are  concerned,  the  certificate  of  sale,  which  is  to 
bear  the  date  of  the  confirmation  of  sale,  shall  vest  the  title  upon  the 
purchaser.  Can  it  be  said  that,  notwithstanding  the  title  has  thus  vested 
in  the  purchaser,  proceedings  may  yet  be  taken  under  s.  244  of  the  Code 
upon  any  grounds  mentioned  in  s.  311,  or  upon  any  other  ground,  such 
as  fraud  ?  I  do  not  think  so ;  for  then  there  would  be  no  finality  in  a 
proceeding  holding  or  confirming  a  sale.  Suppose  the  judgment-debtor 
was  aware  of  the  sale  in  proper  time,  and  he  applied  to  set  it  aside  under 
s.  311,  but  the  Court  being  of  opinion  that  there  was  no  irregularity  con- 
firmed the  sale:  the  judgment-debtor  subsequently  discovers  the  fraud: 
can  he  then  move  the  Court  to  set  aside  the  sale  under  s.  244  and 
obtain  relief  on  the  ground  of  fraud  ?  1  apprehend  not.  Of  course 
if  the  proceeding  may  be  re-opened  by  an  application  under  s.  311, 
although  made  after  the  confirmation  of  sale  by  reason  of  discovery  of 
[784]  fraud,  as  to  which  I  have  already  addressed  myself,  well  and  good ; 
otherwise  I  do  not  see  how,  notwithstanding  the  confirmation  of  sale,  an 
application  may  be  made  under  s.  2i4,  and  how  can  the  matter  be  dealt 
with  by  the  Court  as  a  "  Court  executing  the  decree." 


(r)  14  C.  i, 
(5)  11  A.  333. 


C  VIII— 134 


(2)  16  C.  794.  (3)  7  A.  289.         (4)  9  A.  511. 

(6)  5  A.  142  =  9  I.A.  182.  (7)  11  A.  333  (337,  338). 
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The  ground  upon  which  the  present  suit  has  been  brought  is  fraud  ; 
and  it  seems  to  me  that  this  gives  to  the  plaintiff  a  cause  of  action  upon 
which  he  is  entitled  to  come  to  Court.  Fraud  vitiates  the  most  solemn 
proceeding  of  a  Court  of  Justice  ;  it  is  an  act  which  is  extrinsic  to  the  case. 
And  although  the  proceeding  cannot  be  impeached  on  the  ground  of 
mistake,  it  may  be  shown  (and  this  I  should  think  by  a  separate  or  counter- 
action) that  the  Court  was  led  to  make  the  decree  or  order  by  the  fraud  of 
one  of  the  parties.  Sir  Barnes  Peacock  in  the  Full  Bench  case  of  Nil- 
inoni  Bonick  v.  Puddo  Lochun  Chuckevbntty  (1),  where  the  suit  was 
brought  to  set  aside  a  sale  in  execution  of  a  decree  under  Act  X  of  1859, 
observed  as  follows  : — "There  is  no  general  power  in  one  Civil  Court  to  set 
aside  a  decree  of  another  Court  of  competent  jurisdiction  upon  the 
ground  of  an  error  or  mistake  on  the  part  of  the  Court  making  the  decree. 
But  where  a  decree  of  one  Court,  or  an  execution  of  a  decree,  is  obtained 
by  fraud,  the  fraud  gives  a  right  of  action  to  the  party  injured  by  it 
against  the  party  guilty  of  the  fraud.  It  is  a  cause  of  suit  in  a  Civil 
Court  which  has  jurisdiction  to  administer  equity,  justice  and  good  con- 
science, and  to  restrain  the  parties  to  the  fraud  from  reaping  the  benefit 
of  their  own  fraud."  And  it  has  been  held  in  other  cases  that,  notwith- 
standing the  provisions  of  s.  11,  Act  XXIII  of  1861  (corresponding  to 
s.  244),  a  suit  may  be  brought  if  the  sale  was  brought  about  by  fraud. 
(See  Umbica  Churn  Chuckevbntty  v.  Dwavkanath  Ghose  (2),  Nund  Lull 
Doss  v.  Delawav  Ali  (3),  Mokovt  Nath  Per  sad  v.  Ghujadur  Persad  (4-).  The 
same  principle  may  perhaps  be  deduced  from  two  other  cases — Pat  Dasi 
v.  Sharup  Chand  Mala  (5)  and  Ujolla  Dasi  v.  Dhiraj  Mahatab  Chand  (6). 
In  the  first-mentioned  case  the  sale  took  place  notwithstanding  satis- 
faction of  the  decree  out  [785]  of  Court,  and  the  decree-holder  became 
the  purchaser.  It  was  held  that  a  suit  lay  to  recover  the  property. 
In  the  other  case,  where  also  the  decree-holder  was  the  purchaser,  the 
suit  was  brought  to  set  aside  the  sale.  It  was  held  that  unless  the 
judgment-debtor  objected,  or  had  opportunity  to  object,  to  the  sale  under 
s.  257  of  Act  VIII  of  1859  (corresponding  to  s.  311  of  present  Code), 
a  suit  would  lie  to  set  it  aside.  Regard  being  then  had  to  the  reason  of 
the  thing,  and  to  the  course  of  decisions  in  this  matter,  I  should  hold  that 
a  suit  lies,  notwithstanding  the  provisions  of  s.  244  of  the  Code,  to  set 
aside  the  sale.  I  freely  admit  that  if  an  application  had  been  made  in 
proper  time  by  the  judgment-debtor  to  the  Court  which  held  the  sale,  it 
might  have  set  it  aside  upon  the  ground  of  fraud;  but  this  is,  as  has  been 
held  in  Indian  Law  Reports,  II,  Madras,  page  264,  and  Indian  Law 
Reports,  VI,  Bombay,  page  148,  because  it  is  always  competent  to  a  Court 
to  vacate  any  judgment  or  order,  if  obtained  by  fraud,  and  not  because  there 
is  any  special  provision  (as  there  is  none)  in  the  Code  as  to  setting  aside  a 
sale  for  fraud.  However  that  may  be,  there  is  nothing,  I  think,  to  prevent 
the  judgment-debtor  from  bringing  a  separate  suit  for  the  same  purpose  :  he 
might  at  any  rate  sue  to  have  it  declared  that  the  sale  passed  no  title 
to  the  purchaser,  or  that  the  purchaser  is  a  trustee  for  him.  In  this  parti- 
cular case  the  judgment-debtor,  no  doubt,  sues  to  set  aside  the  sale,  and 
not  to  have  the  declaration  which  I  have  just  mentioned  ;  but  the  objec- 
tion on  this  head  is  merely  as  to  the  form  and  not  to  the  substance ; 
and,  indeed,  the  plaintiff  in  the  last  clause  of  his  prayer  asks  that  any 
other  relief  which  the  Court  may  deem  fit  may  also  be  granted  ;  and  upon 


(1)  B.L.R.  Sup.  Vol.  379  =  5  W.R.  Act  X,  20. 

(3)  11  W.R.  244,         (4)  25  W.R.  156.         (5)  14  C.  376. 


(2)  8  W.R.  506. 
(6)  7C.L.R,  215. 
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this  prayer  the  Court  may  declare  that  under  the  sale  in  question 
the  defendant  acquired  no  title,  or  that  he  should  reconvey  the  property 
to  the  plaintiff.  I  observe  that  in  the  case  of  Gunga  Pershad  Sahu  (1), 
which  was  brought  to  set  aside  a  sale  held  in  violation  of  a  petition  for 
postponement  of  the  sale,  which  was  agreed  to  by  the  decree-holder,  and 
where  the  High  Court  of  Calcutta  passed  a  decree  in  favour  of  the  plaint- 
iff to  the  effect  that  upon  his  depositing  certain  moneys  due  to  the 
defendant  the  latter  should  reconvey  the  property  to  him,  the  Judicial 
Committee  substantially  affirmed  the  decree.  [786]  They,  however, 
understood  the  decree  of  the  High  Court  as  one  setting  aside  the  sale. 
Sir  Barnes  Peacock  in  delivering  the  judgment  of  the  Committee  thus 
expressed  himself  :  "  It  appears  to  their  Lordships  in  this  case  that  the 
Judges  of  the  Court  below  were  right  in  ordering  the  sale  to  be  set  aside." 
That  was  also  a  case  where  the  decree-holder  was  the  purchaser,  and  I 
do  not  see  why,  if  the  decree  that  was  given  in  that  case  was  correct 
(and  it  must  be  taken  to  be  correct),  this  suit  may  not  lie. 


1890 

APRIL  1. 

FULL 
BENCH. 

17  C.  769 
(F.B.). 


A.  A.  C. 


Appeal  dismissed. 


17  C.  786. 
ORIGINAL  CIVIL. 

Before  Mr.  Justice  Wilson  and  Mr.  Justice  Pi  got. 

W.  H.  KRAAL  AND  OTHERS  v.  H.  J.  WHYMPER.* 
[27th  and  28th  May  and  2nd  July,  1890.] 

Companies  Act  (VI  of  1882),  s.  4 — Registration  of  Association — "  Gain" — Mutual 
Assurance  Society. 

In  1870  a  fund  was  formed  by  a  number  of  persons,  over  20  in  number, 
the  object  being,  according  to  the  prospectus  and  rules,  to  provide  for  the  widows, 
children,  and  other  relatives  of  the  subscribers.  The  management  was  vested 
in  a  Board  of  Directors  elected  by  the  subscribers  from  amongst  their  own 
number.  Subscriptions  at  fixed  rates  according  to  tables  were  paid  by  the  sub- 
scribers to  secure  the  provision  of  pensions  for  their  widows,  children  and 
relatives.  The  moneys  so  subscribed  were  invested  in  Government  4  per  cent, 
securities,  and  in  the  course  of  management  a  large  reserve  fund  was  accumu- 
lated and  so  invested,  the  interest  annually  payable  in  respect  of  which  amounted 
in  the  year  1888  to  upwards  of  Rs.  64,000  ;  but  there  was  nothing  to  show  that 
such  reserve  was  larger  than  sound  principles  of  management  required.  The 
rules  provided  for  abatements  of  subscriptions  according  to  a  graduated  scale, 
which  might  be  granted  or  withheld  from  year  to  year  by  the  Directors  accord- 
ing to  their  opinion  as  to  the  condition  of  the  fund.  A  subscriber  to  the  fund 
was  under  no  obligation  to  continue  his  subscription,  but  might  stop  it  at 
pleasure,  subject  in  certain  contingencies  to  forfeiture  of  the  benefit  of  past 
payments.  Fines  were  also  provided  for  unpunctuality  in  payment  of  subscrip- 
tions. 

It  was  contended  that  the  subscribers  formed  an  association  which  required 
registration  under  s.  4  of  the  Indian  Companies  Act,  inasmuch  ;  s  they 
carried  on  business  having  for  its  object  the  acquisition  of  gain  by  the  associa- 
tion, or  the  individual  members  thereof,  as  the  subscribers  must  be  taken  to 
contemplate  the  ordinary  consequences  of  their  acts,  and  the  forfeitures,  fines, 
and  large  and  increasing  reserve  fund  constitued  "  gain."|  Semble  that  these 
did  not  constitute  gain. 


Original  Civil  Suit  No.  109  of  1890. 
(1)  11  C.  136, 
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J890  [787]  But  held  that  whether  they  did  or  not,  no  business  was  carried  on  hav- 

TULY  2  'nS  ^or  'ts  object   the   acquisition   of  gain  by  the   association   or   the  individual 

___  '  members  thereof. 

ORIGINAL  The  subscribers  to  the  General  Family  Pension  Fund  are  not  a  company,    as- 

ClVIL.  sociation,  or  partnership  formed  for  the  purpose  of  carrying  on  business  that  has 

for  its  object  the  acquisition  of  gain  by  the  company,  association,  or  partnership, 

17  C.  786.  or  by  the  individual   members   thereof,    within   the  meaning   of  s.  4  of  the. Indian 

Companies  Act, 

Where  the  substantial  purpose  of  an  association  is  not  to  carry  on  a  business 
for  gain,  the  fact  that  gain  may  accrue  incidentally,  or  may  arise  from  merely 
subsidiary  provisions,  does  not  make  registration  necessary. 

[D.,  19  M.  31  (35.] 

CASE  stated  for  the  opinion  of  the  Court  under  the  provisions  ,of 
s.  527  of  the  Code  of  Civil  Procedure. 

The  plaintiffs  were  the  Chairman  and  Directors  of  the  General  Family 
Pension  Fund  and  the  defendant  was  one  of  the  subscribers  to  the  fund. 
The  question  having  arisen  as  to  whether  the  subscribers  to  the  Fund 
formed  a  company,  association,  or  partnership  which  required  to  be 
registered  under  the  provisions  of  s.  4  of  the  Indian  Compaines 
Act,  and,  whether  the  Fund  not  having  been  registered,  it  was  not,  an 
illegal  association,  an  agreement  was  entered  into  between  the  plaint- 
iffs and  the  defendant  to  state  this  case.  The  agreement  provided  for 
the  plaintiffs  taking  certain  steps  to  register  the  fund  in  the  event  of  the 
Court  holding  registration  to  be  necessary,  and  also  provided  for  costs 
being  paid  out  of  the  fund. 

The  fund  was  established  in  the  year  1870,  and  was  founded  on  the 
same  general  principles  and  used  the  same  tables  as  the  Uncovenanted 
Service  Family  Pension  Fund.  [See  Falle  v.  MacEwen  (1)].  It  was 
managed  by  a  Board  of  Directors  elected  by  the  subscribers  from  amongst 
themselves,  and  its  object,  as  stated  in  the  prospectus,  was  as  follows  : — 

"  To  provide  for  the  maintenance  of  the  widows,  children,  etc.,  of 
those  who  shall  subscribe  to  it  on  the  terms  and  conditions  specified  in 
the  rules." 

All  Christian  men  in  India,  British  Burma,  Ceylon,  the  Andamans 
and  Nicobars,  and  the  Straits  Settlements,  not  being  under  the  age  of  18 
or  above  the  age  of  65,  were  eligible  to  become  subscribers,  but  the  Directors 
had  the  power  to  refuse  [788]  to  admit  any  applicant.  The  rules  also 
contained  provisions  ^\ith  reference  to  the  admission  of  military  men  not 
in  bona  fide  civil  employ  and  others  following  a  more  or  less  risky  calling 
at  enhanced  rates.  The  funds  were,  under  an  arrangement  with  the 
Government  similar  to  that  enjoyed  by  the  Uncovenanted  Service  Fund, 
deposited  with  the  Government  bearing  interest  at  Savings  Bank  rates 
until  invested  in  4  per  cent.  Government  securities,  which  were,  when 
purchased,  placed  in  the  safe  custody  of  the  Comptroller-General.  Pay- 
ments to  the  credit  of  the  fund  could  also  be  made  at  the  Government 
mofussil  treasuries.  As  a  condition,  however,  of  this  assistance  the 
Government  of  India  stipulated  that  it  should  be  stated  in  the  prospectus 
that  it  exercised  no  kind  of  supervision  over  the  management  of  the  fund, 
and  was  in  no  way  responsible  for  its  solvency. 

The  working  of  the  fund  was  governed  by  certain  rules  and  bye-laws, 
which  it  appeared  had  in  some  respects  been  modified  since  the  fund  was 

(1)7  C.I. 
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started.    At  the  time  this   case  was  stated  the  material  portions  of  those        1890 
rules  were  as  follows  :  —  JuLY2. 


"  Rule  4.  —  That   the    payments   for    securing   annuities    be    regulated 
according  to  the  rates  laid   down    in   tables   A,  B,    and    C.     That  as  each 
subscriber   shall   complete    his   5th,    10th,    and    15th    year    of    payments     17  c.  786. 
respectively  on  each  risk,  he    shall    from  the    1st  April  1886   be   entitled  to 
abatement  of  subscription  on  the  following  scale  :  — 

5%  on  subscriptions  of  5  years'  standing. 
12J%«  „  10     „  „ 

20  %  „  „  15     „  „ 

"  Provided  that  in  their  annual  report  each  year  the  Directors  shall 
declare  whether  or  not  in  their  opinion  the  condition  of  the  fund  allows 
of  the  above  scale  of  abatements  and  that  if  their  opinion  be  unfavourable 
the  abatement  shall  be  reduced  or  suspended  for  such  time  as  may  be 
necessary." 

This  rule  then  went  on  to  make  provision  for  a  subscriber  substi- 
tuting one  nominee  in  place  of  another  dying,  marrying,  or  coming  of  age, 
and  for  subscribers  allowing  their  subscriptions  to  lapse  rejoining,  and 
provided  that  the  utmost  amount  of  pension  which  could  be  subscribed 
for  was,  for  a  widow,  Rs.  200,  and  for  each  child  Rs.  80  per  mensem 
with  a  maximum  aggregate  of  Rs.  300  per  mensem  for  the  children  of 
one  father,  or  Rs.  200  per  mensem  [789]  for  the  daughters  alone,  and 
maximum  aggregate  of  the  pensions  depending  on  one  life  of  Rs.  500  per 
mensem. 

The  pensions  were  payable  to  widows  for  life  or  till  remarriage,  but 
in  the  event  of  the  death  of  the  second  husband  the  pension  revived.  Sons 
received  pensions  up  to  the  age  of  21,  but  there  were  provisions  for  sub- 
scribing for  life  pensions  for  them  in  the  event  of  their  being  incapacitated 
by  mental  or  bodily  infirmity  from  earning  their  own  livelihood. 
Daughters  received  their  pensions  up  to  date  of  marriage  or  death.  A 
subscriber  was  also  allowed  to  subscribe  for  his  mother,  sisters,  or  other 
near  relatives  under  certain  restrictions. 

Rule  4,  it  appeared,  had  been  considerably  modified  since  the  fund 
was  started,  the  provisions  as  to  the  abatements  having  been  introduced 
some  time  after  the  fund  had  commenced  and  when  it  had  become  possible 
from  the  state  of  the  invested  funds  to  allow  of  their  being  made.  It  was 
pointed  out  during  the  argument  in  the  case  that  owing  to  the  present 
prosperous  condition  of  the  fund  it  had  been  proposed  that  the  abatements 
should  be  increased,  and  that  a  .reference  had  been  made  to  an  actuary 
with  a  view  of  ascertaining  if  that  course  could  be  safely  adopted,  but 
that  since  this  case  had  been  stated  he  had  reported  that  it  could  not 
safely  be  adopted  at  present,  the  margin  being  in  his  opinion  too  small  and 
the  rates  subscribed  for  daughter's  annuities  being  too  low. 

The  rules  further  provided  that  all  applications  for  admission  to  the 
fund  from  intending  subscribers  should  be  made  on  certian  specified  forms, 
which  included  the  usual  medical  report  and  certificate  of  a  friend,  and 
that  upon  admission  an  entrance  certificate  according  to  the  following 
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form,  after  it  had  been  duly  entered  on  the  records  of  the  fund,  should  be 
granted  to  each  subscriber : — 

F 
GENERAL  FAMILY  PENSION  FUND. 


Entrance    Certificate. 

Calcutta,- 


18 


Certified    that    Mrv 


has  this  day  been  admitted  a  member  of  the  General  Family  Pension  Fund  [790] 
under  the  rules,  terms,  and  conditions  thereof  for  the  eventual  benefit  of  the  under- 
named,  and  that  registry  fee  (Rs.  -  -  )  and  his  entrance 
subscription  for  the  month  of (Rs. )  have  been  duly  received. 


AGE. 

j 

n 
<u 

PROVISION  FOR  WIFE 

•£ 

C 

rs 

AND  CHILDREN. 

Class. 

Names. 

C 

13 

en 

E 

o 

V 

'55 

£ 

<u 

JU 

o 

M 

u 

C 

<D 

"rt 

Q 

M 

a 

B 

O 
O 

0) 

.a 

CU 

Per 

mensem. 

Per 
annum. 

a 
H 

Subscriber 

Nominee 

All  casualties,  as  well  as  marriage  of  children,  must  be  communicated  to  the  Secre- 
taries as  they  occur, 

Subscribers  moving  from  one  station  to  another  must   inform  the  Srcretaries  of  the 
change. 

Registered  as  No.  1 

>•     Directors, 

Secretaries.  ) 

This  entrance  certificate  had  to  be  given  up  to  the  Directors  before 
any  nominee  could  be  admitted  to  the  benefits  of  the  fund. 

Under  the  rules  as  they  originally  stood,  non-payment  of  subscriptions 
until  midnight  of  the  last  day  of  the  month  for  which  they  were  payable 
rendered  void  all  claims  on  the  fund  by  the  nominees  of  the  subscriber. 
That  rule  was,  however,  amended  on  the  31st  May  1887,  and  under  the 
amended  rule  provisions  were  made  against  total  forfeiture  of  past  pay- 
ments. The  material  portions  of  the  amended  rule  were  as  follows  : — 

Rule  30. — That  all  subscriptions  are  due  and  payable  in  advance  on 
first  day  every  month  for  the  current  month. 

(2)  That  when  the  subscription  for  any  month  has  not  been  paid 
within  that  month,  a  fine  of  10  per  cent,  of  the  registered  subscription 
shall  be  charged  ;  this  fine,  if  not  paid  at  once,  to  be  deducted  from  any 
abatement  to  which  the  subscriber  may  afterwards  become  entitled,  or,  in 
the  event  of  his  dying  and  leaving  it  unpaid,  to  be  charged  against  the 
pensions  that  may  become  due  to  his  nominees. 

[791]  (3)  That,  with  the  exceptions  noted  in  the  following  clauses  of 
this  rule,  non-payment  of  subscription  until  midnight  of  the  last  day  of 
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the  month  for  which  it  is  due  shall,  in  the  event  of  the  subscriber's    death,  1890 

render  void  his  nominee's  claim  to  the  pension  subscribed  for,  but  the  name  JULY  2. 

of  the  subscriber  shall  not  be  removed  from  the  list  until    expiry   of   three  _   " 

months  from  the  last  day  up  to  which  his  subscription  has  been  paid.  p1  INAL 

(4)  That  one  month's  grace  be  allowed  for  every  complete  year  during 
which    payment   of   subscription    has   been    made   on   each   risk,    up  to  a     ^ 
maximum  of  six  months,  and  that  if  a  subscriber    die    within    that    period 

of  grace  his  nominees  be  admitted  to  the  full  pension  subscribed  for  after 
deduction  of  the  unpaid  subscription  and  the  ten  per  cent,  fine  incurred 
thereon. 

(5)  That  when  a  subscriber,  at  the    time    of    becoming    a    defaulter, 
satisfies  the  Directors  of  his  having  become  unable  to  pay  his  subscription, 
he,  or  any  person  on  his  behalf,  shall  at  any    time    within    twelve    months 
from    the   last    day  for  which  his  subscription  has  been  paid,  provided  the 
subscriber  be  alive  at  the  time,  be  allowed  to  revive  his  full  interest  in  the 
fund,  without  evidence  of  health,  by    paying  the  arrears  of  subscription  in 
full  to  date,  with  ten  per  cent,  on  the  amount  of  arrears  for  fine,  but  subject 
to  the  deduction  of  any  abatement  to    which    the    subscriber    may    have 
become  entitled. 

(6)  That  in  all  other  cases  of  default  subscribers  may  be    reinstated 
within  twelve   months  from  the  date  of  removal  of  their  names  from  the 
list  of  members  on  production  of  a  Medical  Report  in  form  C   satisfactory 
to  the   Directors,  and    payment  of  arrears  in  full  to  date  with  10  per  cent, 
fine,  but  subject  to  such  abatement  as  the  subscriber  may  be  entitled  to. 

(7)  That  the  past  payments  of  members  who  were  on  the  list    of    sub- 
scribers on  1st  January  1886,  or  who  joined   or    shall   join    subsequent    to 
that  date,    shall  not  be  entirely  forfeited  in  the  event  of  their  discontinuing 
their  subscription  or  any  part  of  it  after  having  paid  it    for   at  least    three 
complete    years,    but  shall  entitle  their  nominees,  if  they  survive  the  lapsed 
subscriber,  to  a  pension  proportionate   to   the    subscription    actually    paid. 
Provided  that  the    fund  is   kept   informed,    at  least  once  a  year,    of  the 
continued  existence  and  address  of   the    nominees,  and'  in    the    case    of 
daughters,  of  their  being  still  unmarried  ;  and  that  neglect  of  this    proviso 
shall    be   considered   a   bar  to  any  subsequent  claims,  unless  the  nominees 
be  admitted  to  pension  as  an  act  of  grace  under  the  authority  of  a  majority 
of    votes  of  the  subscribers  on  the  application  of  the  nominees,  through  the 
Directors,  as  provided  by  rule  47  ;  the  expense   of  such    application  to   be 
borne  by  the  nominees. 

(8)  Provided    that    when    a    subscriber   allows  his  insurance  to  lapse, 
and  is  subsequently  re-admitted  on  behalf  of  the  same    nominee,    the   later 
insurance  shall  be  held  to  be  in  supersession  of  equivalent  value  of  the  older 
one.     That  the  payments  on  account  of  the  older  insurance  shall,  however, 
be  [792]  allowed  to  count  in  computing  pension  in  the  event   of   lapse   of 
the  latest  one.  *  * 

It  was  pointed  out  at  the  hearing  of  the  case  that  under  the  above 
amended  rule  nominees,  who  would  otherwise  have  lost  all  claim  on  the 
fund  by  reason  of  the  subscriptions  having  ceased  during  the  lifetime  of 
the  subscriber,  had  been  granted  annuities  proportionate  to  the  amount 
of  subscriptions  actually  paid  up,  and  this  had  been  done  by  the  vote  of 
the  general  body  of  subscribers,  the  rules  allowing  this  course  to  be 
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adopted.     The  position  in  which  the  fund  stood  in  the  years   1886 — £ 
shown  by  the  Revenue  Account,  was  as  follows  : — 


as 


Funds  at 
.beginning 
of  each 
year. 

INCOME.    ' 

OUTGO.    •  . 

Net 

increase. 

Funds  at  end 
of  each  year. 

Contribu- 
tions. 

Interest, 
&c. 

Total. 

Pensions. 

Expenses. 

Total. 

Rs.      A.  p. 

Rs.    A.  p. 

Rs.    A.  p. 

Rs.    A.  P. 

Rs.    A.  P. 

RS-     A.  P. 

Rs.    A.  p. 

Rs.    A.  P. 

Rs.      A.  P. 

1886 

13,15,711    1    7 

1,56,341  1  0 

55.233  14    0 

2,11,574  15  0 

34.592  15    9 

23,903    4    9 

78,496    4     6 

1,33,078  10  6 

14.48,789  12  1 

1887 

14,48,789  12   1 

1,61,774  15  7 

60,732    8    9 

2,22,507    8  4 

57,313    4     0 

23,173  12    8 

87,747    10  0 

1,34,759  14  4 

15,83,549   10  5 

1888 

15,83.519  10  5 

1,77,411  15  8 

64,301     4    7 

2,41,713   4  2 

75,442  13    4 

35,748   11    3 

1,11.191    8  7 

1,30,521  11  8 

17,14,071    6  1 

1890 

JULY  2. 

ORIGINAL 
CIVIL. 

17  C.  786. 


Of  the  amounts  shown  in  the  last  column,  Rs.  26,500  represented  the 
value  of  the  house  and  premises  1,  Grant's  Lane,  which  had  been  bought 
in  the  year  1886  for  the  office  of  the  fund. 

The  following  was  the  case  stated  for  the  opinion  of  the  Court : — 

1st.  The  General  Family  Pension  Fund  was  established  in  1870 
with  the  object  of  providing  on  the  mutual  principle  for  the  maintenance 
of  the  widows  and  legitimate,  natural,  and  adopted  children  and  step- 
children of  the  subscribers  thereto  on  certain  terms  and  conditions 
contained  in  the  rules  of  the  said  fund  which,  together  with  the  bye-laws, 
forms,  tables  and  financial  statements  relative  to  the  said  fund  and  the  19th 
Annual  Report  thereof,  are  set  forth  in  the  schedule  hereunto  annexed. 

2nd.  All  Christian  men  in  India,  British  Burma,  Ceylon,  the 
Andaman  and  Nicobar  Islands,  and  the  Straits  Settlements,  not  being 
under  the  age  of  18  or  above  the  age  of  65,  are  eligible  as  subscribers  to 
the  said  fund,  but  the  Directors  can  refuse  admission  to  any  applicant. 

3rd.  The  payments  by  subscribers  for  securing  annuities  to  any 
of  the  persons  mentioned  in  paragraph  1  hereof  are  regulated  [793] 
according  to  the  said  rules  and  the  rates  laid  down  in  the  tables 
marked  respectively  A,  B  and  C,  appended  to  the  said  rules,  and  vary 
according  to  the  age  of  the  subscribers  and  the  age  and  sex  of  the  persons 
to  be  benefited,  and  under  certain  circumstances  set  forth  in  rule  4  of  the 
said  rules  according  to  the  period  during  which  the  payments  have  been 
maintained. 

4th.  There  are  no  shareholders  interested  in  the  assets  or  property 
of  the  said  fund,  nor  is  there  any  deed  of  settlement  with  reference  to  the 
said  assets  or  property,  and  the  said  fund  has  never  been  registered  as 
incorporated  under  any  legislative  enactment  or  otherwise. 

5th.  The  subscribers  to  the  said  fund  can  at  pleasure  discontinue 
their  subscriptions  without  incurring  any  liability  whatsoever. 

6th.  Under  rule  30  of  the  original  rules  of  the  said*  fund,  non-pay- 
ment of  subscriptions  until  midnight  of  the  last  day  of  the  month  for 
which  the  same  was  payable,  in  the  event  of  the  death  of  the  subscriber 
rendered  void  all  claims  of  his  family  to  benefit  from  the  fund,  and  non- 
payment for  three  months  from  the  day  on  which  his  subscription 
became  due  subjected  a  subscriber  to  be  struck  off  the  fund  with  forfeiture 
of  all  past  payments.  That  rule  has  recently  been  modified  as  appears 
from  the  rules,  bye-1-aws,  forms  and  tables  corrected  to  31st  May  1887, 
published  by  the  said  fund  so  as  to  provide  against  total  forfeiture  of 
past  payments. 

7th.  The  management  of  the  said  fund  is  vested  in  a  Board  of  Direc- 
tors elected  from  and  by  the  subscribers.  . 
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8th.     All  sums  of  money  over  five    hundred   rupees,   after   leaving    a         1890 
sufficient  margin  in  the  Bank  of  Bengal  for  current  expenses,  are  paid  into     JULY  2. 
the  General  Treasury,  and  are  required  from  time  to  time  to  be  invested  in    ~  ~~  ., 
Government  securities.  Civir 

9th.     The  office  of  the  said  fund  is  situated  at    No.    1,   Grant's    Lane, 
Calcutta,  and  in  1886  the  then  Directors  of  the  fund,  by  an  indenture  dated     17  c.  736. 
the   22nd   of  January  1886,  purchased   the  said  house  and  premises  No.  1, 
Grant's  Lane,  for  Rs.  26,500,  and  paid  for  the  same  out    of  the    funds    be- 
longing to  the  said  fund. 

10th.  On  the  31st  day  of  December  1888  there  were  511  subscribers 
to  the  said  fund,  the  nominees  of  which  consisted  of  410  [794]  widows, 
236  boys,  and  397  girls.  There  were  163  annuitants,  of  whom  47  were 
widows,  57  boys,  and  59  girls,  to  whom  were  paid  during  the  year  ending 
on  the  date  last  above  mentioned  pensions  amounting  in  the  aggregate  to 
Rs.  75,442-13-4. 

llth.  All  payments  for  the  year  1888,  including  pensions,  amounting 
to  43f  percent,  on  the  total  yearly  income  of  the  said  fund,  which  amount- 
ed to  Ks.  2,41,713-4-2,  and  the  capital  of  the  sa'd  fund  derived  solely  from 
the  subscriptions  of  the  said  subscribers  and  the  interest  accumulated 
thereon,  amounted  to  Rs.  17,14,071-6-1  in  the  fund,  inclusive  of  the  value 
of  the  said  house,  No.  1,  Grant's  Lane. 

12th.  The  tables  of  subscriptions  to  the  said  fund  were  originally 
fixed  by  the  projectors  thereof  at  higher  rates  than  was  absolutely  neces- 
sary, and  it  was  subsequently  found  advisable  to  introduce  the  provisions 
regarding  abatements  of  subscriptions  comprised  in  rule  4  of  the  said  rules 
as  amended. 

The  questions  for  the  opinion  of  the  Court  are  : — 

1.  Whether  the  subscribers  to  the  General  Family  Pension  Fund  are 
a  company,  association,  or  partnership  formed  for  the  purpose  of  carrying 
on  business  other  than  that  of  banking,  that  has  for  its  object  the  acquisi- 
tion   of   gain    by    the    company,    association,    or    partnership,    or    by    the 
individual    members  thereof    within   the    meaning    of   s.    4  of  the  Indian 
Campanies  Act,  1882  ? 

2.  If  so,  under  what  section  of  what  Act,  if  any,  can,  registration  of 
the  said  fund  be  effected  ? 

Mr.  Evans  and  Mr.  O'Kinealy,  appeared  for  the  plaintiffs. 

Mr.   Woodroffe  and  Mr.  Henderson,  for  the  defendant. 

Annexed  to  the  case  were  copies  of  the  nineteenth  Annual  Report  of 
the  Fund  for  the  year  1888,  and  the  original  prospectus,  rules,  bye-laws, 
form,  and  tables.  The  Report  contained  the  rules  and  bye-laws  as  they 
stood  at  the  time  the  case  was  stated.  No  witnesses  were  examined  at 
the  hearing,  but  the  facts  required  to  be  proved  by  s.  531  of  the  Code  were 
allowed  to  be  proved  by  affidavit  of  Messrs.  H.  H.  Remfry,  the  Chairman, 
Mr.  W.  G.  Rose,  the  plaintiff's  Solicitor,  and  the  defendant.  In  addition  to 
the  documents  annexed  to  the  case,  the  Annual  Reports  for  the  years  1886 
and  1889  were  tendered  and  admitted. 

[795]  Mr.  Evans. — The  main  question  to  be  decided  is  whether  this 
is  a  Society  which  carries  on  business  for  the  sake  of  gain,  and  my  conten- 
tion is  that  it  cannot  be  treated  as  such.  It  is  clear  that  the  object,  as 
stated  in  the  prospectus,  is  not  gain,  and  there  can  be  no  gain  to  the 
Society  or  to  any  individual  member  of  it.  The  scheme  provides 
for  the  investment  of  the  accumulations  so  that  they  will  yield  a 
profit,  and  it  may  be  said  that  should  be  treated  as  gain,  but  the 
House  of  Lords  has  held  that  profits  from  investments  are  not 
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1890       taxable   as  gains  from   a    business.     It  is  not  a  carrying  on  of  a  business. 
JULY  2.       It  is  not,  however,  necessary  here  to  go  so  far.     This  is  not   a   Society   or 
~  Association   carrying   on    business   having   gain   for    its  object  within  the 

P  meaning  of  s.  4  of  the  Indian  Companies  Act.     As  a  matter   of   fact   there 

is  no  gain  to  the  Society,  and  even  if  it  he  held  that  there  is  gain, 
17  C.  786.  there  is  no  business  carried  on  with  the  object  of  acquiring  gain. 
Next  there  is  no  gain  to  any  individual  member,  that  is  to  say,  no 
gain  in  a  legal  sense,  for  the  fact  that  provision  is  made  for  the  widows 
and  children  of  the  subscribers  cannot  constitute  legal  gain  to  them. 
Not  only  does  s.  4  of  the  Act  not  apply  to  this  society,  but  it  is  one  that 
comes  under  the  class  referred  to  in  s.  26,  which  refers  to  a  class  of 
Societies  strongly  contrasted  with  that  covered  by  s.  4  and  whose  object 
is  not  gain.  There  is  no  provision  in  the  prospectus  or  rules  for  doing 
anything  else  than  carrying  out  the  object  for  which  the  Society  was 
formed.  Except  the  rules  relating  to  abatements,  there  is  no  provision  for 
dealing  with  unnecessary  accumulations.  There  is  and  can  be  no  increase 
in  the  value  of  the  annuities,  or  return  of  subscriptions,  and  the  rules  also 
provide  against  total  forfeiture  on  a  member  failing  to  continue  his  sub- 
scriptions by  the  payment  of  annuities  proportionate  to  the  amount  sub- 
scribed, so  that  the  other  members  do  not  gain  by  forfeitures.  Even  if  the 
present  subscribers  put  an  end  now  to  the  Society,  they  could  not  divide  the 
accumulated  funds  amongst  themselves  as  the  Court  would  compel  the  Fund 
being  devoted  to  an  object  ejusdem  generis.  [In  re  the  Bristol  Athenaeum  (1), 
Pease  v.  Pattinson  (2)] .  The  object  of  this  Society  is  distinctly  of  a 
charitable  nature,  [The  Queen  v.  Commissioners  of  Income-tax  (3)J,  but  the 
words  of  [796]  s.  26  are  quite  wide  enough  to  cover  it  even  if  it  be  held  not 
to  be  "a  charity."  As  regards  the  question  as  to  whether  there  is  any  gain 
to  the  Society,  it  must  be  remembered  that  the  words  relating  to  gain  to 
individual  members  were  not  found  in  the  earlier  English  Act,  and,  as  point- 
ed out  in  Smith  v.  Anderson  (4),  they  were  introduced  into  the  Act  of  1862 
in  consequence  of  the  decisions  in  the  cases  of  The  Queen  v.  Whitmarsh  (5), 
Bear  v.  Bromley  (6)  and  Moore  v.  Rawlins,  (7),  The  later  cases  all  go 
on  the  question  or  gain  to  individual  members,  and,  as  in  this  case  there 
can  be  no  gain  to  them,  my  contention  is  that  they  do  not  apply  here. 
Those  three  cases  have  never  been  overruled,  and  are  still  valid  and 
binding  decisions. 

In  The  Queen  v.  Whitmarsh  (5)  the  Court  was  considering  the  case 
of  a  Company  whose  object  was  the  purchase  of  lands  with  funds  raised 
by  subscription,  and  the  division  of  such  land  in  an  improved  condition 
amongst  the  subscribers,  and  it  held  that  such  a  Company  was  not 
formed  for  the  purpose  of  acquiring  gain  so  as  to  bring  it  within  the  Com- 
panies Act  then  in  force.  Individual  members  might  benefit  by  the  tran- 
saction, but  the  Company,  as  a  whole,  would  not,  and  any  profits  that  the 
Company  might  acquire  would  arise  from  sources  merely  subsidiary  to  the 
purpose  for  which  the  Company  was  established.  In  Bear  v.  Bromley  (6) 
it  was  held  that  "profit"  meant  profit  derived  from  outsiders,  and  that 
though  some  of  the  members  might  gain  at  the  expense  of  others,  that 
did  not  make  it  a  Society  established  for  profit.  There,  too,  the  Society 
derived  profit  from  fines,  but  it  was  held  that  any  transactions  of  the 
Society  which  resulted  in  profit  were  by  virtue  of  powers  which  were  only 
subsidiary  to  the  general  purposes  of  the  Society,  and  that  purpose  was 

(1)  L.R.  43  Ch.  D.  236.         (2)  L.R.  32  Ch.  D.  154.          (3)  L.R.  22  Q.B.D.  296. 
(4)  L.R.  15  Ch.  D.  247.        (5)  15  Q.B.  600.  (6)  18  Q.B.271. 

(7)  6C.B.  (N.S.)  289. 
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not  one  for  profit.  Moore  v.  Rawlins  (1),  which  was  another  building  J890 
Society's  case,  also  supports  the  view  that  though  individual  members  JULY  2. 
may  acquire  profits  as  amongst  themselves,  that  does  not  bring  the  Society  ~— 

• .  i   .  •      .  V-/RIG INAL 

within  the  Act.  ~ 

In  the   latest   case   on    the    subject,    The    New    York   Life   Insurance        ' 

Company  v.  Styles  (2),  the  main  questions  arising  in  this  case  were  [797]  17  C.  786. 
discussed  by  the  House  of  Lords.  That  was  a  case  of  a  Life  Insurance 
Company  which  had  no  shares  or  shareholders,  the  members  being  the 
holders  of  participating  policies,  each  being  entitled  to  a  share  of  the  assets 
and  liable  for  the  losses.  An  account  was  annually  taken,  and  the  greater 
portion  of  the  surplus  premia  over  the  expenditure  referable  to  such 
policies  was  returned  to  the  policy-holders,  as  bonuses,  either  by  addition 
to  the  sums  insured  or  in  reduction  of  future  premia.  The  House  of  Lords 
held  that  these  so-called  bonuses  were  not  a  profit  or  gain  to  the  Company 
so  as  to  be  liable  to  income-tax.  Lord  Herschell  there  pointed  out  that 
persons  associated  together  for  the  purpose  of  mutual  insurance  could  not 
be  said  to  carry  on  a  trade  or  vocation  from  which  profits  or  gains  accrue 
to  them. 

It  cannot  be  said  in  this  case  that  the  interest  arising  from  the  invest- 
ments in  Government  paper  is  profit  arising  from  business.  The  cases  are 
clear  to  show  that  investing  money  in  Government  paper  is  not  carrying 
on  a  money  lending  or  any  other  business. 

In  support  of  the  contention  of  the  other  side  no  doubt  the  dicta 
of  Sir  George  Jessel,  M.R.,  in  In  ve  Arthur  Average  Association,  Ex  pavte 
Hargrove  (3)  will  no  doubt  be  relied  on,  but  the  Court  of  appeal  held  that 
it  was  unnecessary  to  decide  that  point.  It  may  possibly  be  true,  as  Sir 
George  Jessel  put  it,  that  marine  insurance  is  not  merely  an  idemnity 
against  loss  ;  but  certainly  his  argument  can  have  no  possible  bearing  on 
life  insurance.  Then  in  In  re  Padstow  Total  Loss  and  Collision  Assurance 
Association  (4),  it  was  pointed  out  by  Brett,  L.J.,  that  the  opinion  he  ex- 
pressed with  regard  to  mutual  Insurance  Companies  in  Smith  v.  Anderson  (5) 
could  not  be  maintained.  In  that  case  it  was  held  by  the  Lords  Justices 
that  the  mere  investment  in  securities,  as  opposed  to  dabbling  in  them, 
could  not  be  regarded  as  carrying  on  a  business  within  the  meaning  of 
the  Act.  No  case  goes  further  than  that  if  the  intention  is  that  some  of 
the  individual  members  should  gain  as  against  the  rest  of  the  Association 
the  Act  might  apply.  Some  of  the  dicta  go  that  length.  [Counsel  then 
cited  Wingfield  v.  Potter  (6)  and  Shaw  v.  Benson  (7),  and  referred  to 
[798]  the  judgment  of  Lindley,  L.J.,  in  the  latter  case  and  continued.] 
We  have  no  concern  here  with  the  new  words,  as  there  can  be  no  gain  to 
individual  members.  The  view  expressed  in  Smith  v.  Anderson  (5)  was 
followed  in  Crowther  v.  Thorley  (8),  and  In  re  Siddall  (9).  Section  26  of 
the  Indian  Companies  Act  would  seem  to  refer  to  Associations  of  this 
character,  and  Part  VIII  of  the  Act  would  appear  to  contemplate  the 
existence  of  a  large  number  of  companies  which  do  not  require  registra- 
tion, and  are  therefore  not  unlawful. 

Mr.  Woodroffe. — After  the  exhaustive  examination  of  the  cases  by 
Mr.  Evans,  I  do  not  propose  to  deal  with  them  at  length,  but  merely  to 
point  out  the  grounds  on  which  I  think  his  argument  is  erroneous  or 


(1)  6C.B.  (N.S.)  289.      (2)  L.R.  14  App.   Cas.  381.  (3)  L.R.  10  Ch.  App.  542. 

(4)  L.R.  20  Ch.  D.  137.     (5)  L  R.  15  Ch.  D.  247.  (6)  45  L.T.  612. 

(7)  L,R.  11  Q.B.D.  563.  (8)  32  W.R,  330.  (9)  L.R.  29  Ch.  D.  1. 
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defective.  The  decision  in  The  New  York  Life  Insurance  Company  v. 
Styles  (1)  does  not  dispose  of  the  question  raised  in  the  present  case.  Mr. 
Evans'  definition  of  charity  taken  from  the  case  of  The  Queen  v.  Commissioners 
of  Income-tax  (2)  is  not  applicable  here,  as  we  are  not  governed  by  the 
Statutes  of  Elizabeth,  and  charity  is  not  limited  to  assisting  the  poor.  The 
nature  of  the  business  carried  on  by  this  Association  is  mutual  assurance, 
with  the  qualification  that  the  person  who  is  to  be  benefited  is  named  and 
other  than  the  insurer.  As  pointed  out  by  Lord  Herschell  in  The  New  York 
Life  Insurance  Company  v.  Styles  (I),  it  is  of  the  very  essence  of  such  an 
enterprise  that  a  portion  of  the  income  should  from  time  to  time  be  invested 
in  order  to  create  and  maintain  a  fund  capable  of  meeting  the  liabilities 
that  have  been  or  are  being  created.  How  this  was  done  in  the  present  case 
appears  from  the  reports  of  the  Fund.  In  1888  the  accumulations,  exclu- 
sive of  the  value  of  the  house,  are  shown  to  be  nearly  17  lakhs,  which 
at  4  per  cent,  would  yield  about  Rs.  68,000  a  year,  while  the  total  amount 
of  pensions  payable  for  that  year  amounted  to  about  Rs.  75,000.  The  report 
shows  that  there  is  a  large  annual  increase  in  the  accumulations,  and  at  this 
rate  of  progressive  advance,  there  will  soon  be  no  need  for  further  sub- 
scriptions, as  the  interest  from  the  fund  will  be  ample  to  meet  the  liabilities. 
It  is  contended  that  the  object  of  the  Fund  was  not  gain,  but  people  must 
be  taken  [799]  to  intend  the  natural  consequences  of  their  own  acts,  and 
there  certainly  has  been  a  considerable  gain  to  this  Association.  The  mem- 
bers must  have  contemplated  the  increase  of  the  Fund  by  means  of  interest 
accumulations,  and  forfeitures,  which  has  been  the  actual  result.  The 
Society  cannot  be  looked  on  as  a  charitable  or  eleemosynary  one  ;  the 
object  of  the  Fund  was  insurance,  and  it  stands  on  the  same  footing  as  an 
Insurance  Association,  and  insurance  for  the  benefit  of  one's  wife  and 
family  is  certainly  not  a  charity.  Then  the  Society  carries  on  a  business, 
namely  a  business  of  insurance.  In  Crowther  v.  Thorley  (3),  the  definition 
given  by  Jessel,  M.  R.,  in  Smith  v.  Anderson  (4)  is  adopted,  It  is  stated 
to  be  the  reiteration  of  transactions.  In  re  Siddall  (5)  followed  Crowther  v. 
Thorley.  I  contend  therefore  that  this  Association  carries  on  a  business, 
and  that  it  has  for  its  object  the  acquisition  of  gain  by  the  association  or  by 
the  individual  members  thereof.  All  that  the  earlier  cases  [The  Queen  v. 
Whitmarsh  (6),  Bear  v.  Bromley  (7),  and  Moore  v.  Rawlins  (8)]  decided  was 
that  the  mere  fact  that  profit  was  made  by  the  individual  members  of  an 
Association  was  not  enough  to  bring  the  Association  within  the  words 
of  the  old  Act,  but  we  have  it  on  the  highest  authority  that  it  was  to  ^et 
rid  of  the  difficulty  brought  about  by  those  decisions,  and  the  danger  of 
allowing  a  large  number  of  persons  being  associated  together,  as  in  this 
case,  without  registration,  that  the  words  "or to  the  individual  members 
thereof"  were  subsequently  introduced  into  the  Act.  The  weight  of  the 
later  decisions  goes  to  show  that  if  gain  results  to  some  individuals,  if 
the  business  is  carried  on  at  all,  that  is  sufficient  to  bring  the  Associa- 
tion within  the  Act.  In  the  present  case  it  has  been  pointed  out  that 
Government  gives  certain  facilities  to  the  Fund,  but  neither  from  the  pro- 
spectus nor  from  the  rules  does  it  appear  that  it  is  essential  that  the 
funds  should  remain  in  the  hands  of  Government.  And  as  a  matter  of  fact 
the  Government  expressly  declines  all  responsibility.  Supposing  the  pre- 
sent subscribers  were  to  decide  that  they  would  no  longer  continue  the 
Fund,  what  would  there  be  to  prevent  them,  after  making  provision  for  the 


(1)  L.R.  14  App.  Cas.  381. 
(4)  L.R.  15  Ch.  D.  247. 
(7)  18  Q.B.  271. 


(2)  L.R.  22  Q.  B.  D.  296. 
(5)  L.R.  29  Ch.  D.  1. 
(8)  6C.B.  (N.S.)  289. 
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annuities  now  in  [800]  existence  being  paid,  dividing  the  rest  of  the 
Fund  amongst  themselves.  The  nominees  would  have  no  voice  in  the 
matter  and  could  not  stop  them,  for  they  are  merely  in  the  position 
of  recipients  of  charity.  In  that  case  there  would  be  undoubted  gain  to 
the  members  of  the  Society.  All  that  was  decided  in  The  New  York 
Life  Insurance  Company  v.  Styles  (1)  was  that  the  proportion  of  the 
payments  in  excess  over  liabilities  returned  to  the  participating  policy- 
holders  was  not  "  profit "  which  was  taxable  under  Schedule  D  of 
the  Income-tax  Act ;  and  it  is  worthy  of  observation  that  the  case  was 
decided  against  the  opinions  of  two  of  their  Lordships,  and  reversing 
the  unanimous  decisions  of  the  High  Court  and  Court  of  appeal.  At 
the  most  the  decision  amount  to  this,  that  the  abatements  do  not 
amount  to  profit  to  the  individual.  It  leaves  untouched  the  question 
whether  the  Society  carried  on  business  for  the  purpose  of  gain.  That  case 
is  also  distinguishable  from  the  present  on  the  ground  that  there  the  funds, 
declared  free  from  incotne-tax,  were  derived  wholly  from  the  partici- 
pating policy-holders ;  whereas  here  the  abatements  are  made  from  a 
fund  derived  from  a  number  of  other  sources,  such  as  forfeitures,  pay- 
ments made  by  others,  fines,  entrance  fees,  and  interest  on  investments. 
The  reason  why  the  three  earlier  cases  are  not  referred  to  with  any 
disapproval  in  the  later  cases  is  that  they  were  rightly  decided  under  the 
then  existing  law,  and  that  the  law  was  changed  to  meet  them.  Suppos- 
ing the  members  of  this  Association  were  now  to  say,  we  will  provide  for 
the  existing  annuities,  and  divide  the  surplus  now,  who  could  prevent 
them.  It  was  to  provide  against  such  a  state  of  things  that  the  law  was 
amended  so  as  to  compel  such  Associations  to  be  registered. 

The  decision  in  Moore  v.  Rawlins  (2)  was  based  on  the  opinion  that 
the  purchase  of  land,  &c.,  contemplated  by  the  deed  of  settlement  was 
merely  an  isolated  transaction  and  consequently  no  business  was  carried 
on.  In  The  New  York  Life  Insurance  Company  v.  Styles  (1)  the  judg- 
ments of  Lords  Halsbury  and  Fitzgerald,  the  two  dissenting  Lords,  show 
that  the  point  on  which  they  differed  from  their  colleagues  was  the  con- 
struction of  the  eleventh  clause  of  the  Company's  charter.  JThe  majority 
decided  [801]  upon  the  assumption  that  the  portion  of  the  surplus  returned 
to  the  policy-holders  were  derived  solely  from  the  premia  paid  by  the  parti- 
cipating policy-holders  of  that  year,  which  was  a  state  of  facts  which  the 
two  dissenting  Lords  did  not  acquiesce  in.  They  considered  that  the 
surplus  was  derived  from  other  sources  as  well,  which  is  the  case  here. 
In  the  case  of  Madras  Equitable  Assurance  Company  v.  The  President, 
Municipal  Commission,  Madras  (3),  the  Court  held  that  the  investment  for 
interest  of  the  funds  of  a  Mutual  Insurance  Company  constituted  "carrying 
on  business  for  gain." 

The  House  of  Lords  decided  the  case  of  The  New  York  Life  Insurance 
Company  v.  Styles  (1)  on  the  supposition  that  all  the  money  returned 
came  from  the  persons  to  whom  it  was  so  returned,  but  that  was  not  so 
in  the  Madras  case,  for  there,  as  here,  the  funds  came  from  other  sources. 
Thus  the  original  object  of  an  Association  need  not  be  one  for  gain  to 
bring  the  Association  within  the  Act.  In  In  re  Arthur  Average  Associ- 
tion,  Ex  parte  Hargrove  (4),  Sir  George  Jessel  points  out  that  it  is 
enough  if  gain  is  acquired,  that  is  to  say,  if  gain  is  the  legitimate  result 
of  the  business  of  the  Company.  In  that  case,  as  here,  there  was  a  reserve 
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1890        fund,    which  was   held  to   constitute  "gain."     The   facts  of  this  cise  are 

JULV  2-       very  similar  to  the  facts  of  that  case,  for  here  the  subscribers  by  means  of 

ORIGINAL   tlie  a^atements  participate  in  the  general  profits  of  the  fund,  and  do  not 

CIVIL    "   ^et  merety  a  return  of  what  they  may  themselves  have  paid  in  excess  of 

'       what  was  required, 

17  C.  786.  The   same  opinion    was  expressed  in   In   ve  Padstow    Total  Loss    and 

Collision  Assurance  Association  (!)•  We  are  not  affected  here  by  the  case 
of  Smith  v.  Anderson  (2),  for  there  it  was  held  that  the  business  was  not 
carried  on  by  the  certificate-holders,  but  was  managed  by  trustees,  whereas 
here  there  are  no  trustees,  but  directors,  who  are  agents  elected  by  and 
from  amongst  the  subscribing  members  themselves.  In  the  Padstow  case 
the  Judges  were  unanimously  °f  opinion  that  the  Company  was  an  illegal 
one.  Unless  therefore  a  distinction  can  be  drawn  between  [802]  mutual 
marine  insurance  and  life  assurance  that  case  cannot  be  distinguished 
from  the  present  one. 

Wingfield  v.  Potter  (3)  is  a  case  of  a  single  and  isolated  transaction 
and  not  a  carrying  on  of  a  business,  and  the  decision  in  In  re  Siddall  (4) 
proceeded  upon  those  in  Growth^  v.  Thorley  (5)  and  Smith  v.  Anderson  (2), 
the  former  of  which  was  decked  on  the  ground  that  the  business 
was  carried  on  by  the  trustees,  who  were  under  20  in  number.  Therefore 
I  contend  that  the  decision  in  the  New  York  Life  Insurance  Company  v. 
Styles  (6)  does  not  govern  this  case,  and  that  those  in  Shaw  v.  Benson  (7) 
and  Jennings  v.  Hammond  (8)  show  that  the  possibility  of  gain  to 
individual  members  is  sufficient  to  bring  the  Association  within  the  Act. 
My  view  is  also  supported  by  the  dicta  of  Sir  George  Jessel  in  In  re  Arthur 
Average  Association,  Ex  parte  Hargvove  (9),  and  Smith  v.  Anderson  (2) 
does  not  apply.  The  cases  show  that  if  there  be  a  profit  in  which  all  the 
members  may  share,  it  may  be  looked  on  as  a  gain  to  the  Association  or 
to  the  individual  members.  The  only  case  in  this  country  (Madras 
Equitable  Assurance  Company  v.  The  President,  Municipal  Commission, 
Madras  (10)),  also  supports  my  view. 

Mr.  Evans  in  reply: — The  words  of  the  Act  under  which  the  Madras 
case  was  decided  include  "  benefit  Societies,"  and  the  Court  relied  on 
those  words.  In  the  New  York  Life  Insurance  Company  v.  Styles  (6)  the 
Attorney-General  expressly  pointed  out  that  the  funds  divided  came  from 
other  sources.  Here  there  can  be  no  gain  to  the  individuals,  unless 
the  declared  object  of  the  Society  is  expressly  disregarded,  and  it  cannot 
be  contended  that  one  of  its  objects  is  to  disregard  the  object  for  which 
it  was  started  and  put  an  end  to  the  Fund.  Although  it  has  been  sought 
to  make  out  that  the  Fund  is,  or  shortly  will  be,  ample  to  provide  for  all 
contingencies,  that  is  not  so  ;  and  it  appears  from  the  last  report 
that  in  the  opinion  of  the  actuary  the  rate  of  subscription  for 
daughters  is  too  low,  and  the  present  surplus  too  small  to  justify  any 
further  abatements  at  present.  Besides,  as  the  Fund  increases,  so 
[803]  do  its  liabilities  for  future  pensions.  In  any  case  there  is  no  inten- 
tion indicated  of  benefiting  the  subscribers  by  division  of  surplus  funds 
or  otherwise  than  by  the  abatements  as  provided  by  the  rules. 

The  judgment  of  the  Court  (WILSON  and  PIGOT,  JJ.)  was  delivered 
on  2nd  July,  and  was  as  follows  : — 


(1)  L,R.  20  Ch.  D.  137. 
(4)  L.R.  29  Ch.  D.  1. 
(6)  L.R.  14  App.  Cas.  381. 
(9)  L.R.  10  Ch.  App.  542. 

(2)   L.R.  15  Ch.  D.  247. 
(5)  32  W.R.  330. 
(7)  L.R.  11  Q.B.D.  563. 
(10)  11  M.  238. 

(3)  45  L.T.  612. 
(8)  9  Q.B.D.  225. 
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JUDGMENT.  1890 

This    matter    comes    before  us  in  the  form  of  a  special  case  stated  for  Y    ' 

the  opinion  of  the  Court  under   s.   527   of   the    Code   of   Civil    Procedure.    ORIGINAL 
The    first  question    submitted  to  us,  and  the  only  one  which  we  propose  to       CIVIL. 
answer,  is  : — "  Whether  the  subscribers  to   the    General    Family   Pension 
Fund    are    a   company,  association,  or  partnership  formed  for  the  purpose     17  C.  785. 
of  carrying  on  business,    other    than    that    of    banking,    that    has    for    its 
object   the  acquisition  of  gain  by  the  company,  association,  or  partnership, 
or  by  the  individual  members  thereof,  within    the  meaning  of  s.  4   of   the 
Indian  Companies   Act,   1882."    If   it   does   fall    within   that   description, 
then    the   Companies   Act   requires     that    it    should    be   registered    as    a 
Company   under   that   Act,    unless    formed   under    some   other     Act     of 
Parliament,  or  of  the  Indian  Legislature,  or  by  Royal  Charter,    or    Letters 
Patent;  and  not  being  so  registered  or  formed,  it  is  an    illegal  association. 
If   the   association    does    not  fall  within  the  above  description,  it  is  not  an 
illegal  association. 

The  facts  concerning  the  fund  are  given  in  full  detail  in  the  special 
case  and  the  documents  annexed  to  it ;  it  will  be  sufficient  for  the  present 
purpose  to  summarise  them  briefly.  The  fund  was  founded  in  1870,  the 
object  being,  according  to  the  rules,  to  provide  for  the  maintenance  of  the 
widows  and  children  of  these  who  subscribe  to  it.  The  scope  was  after- 
wards enlarged  so  as  to  include  other  relations  or  subscribers.  The 
management  is  vested  in  a  Board  of  Directors  elected  by  the  subscribers. 
Subscriptions  were  originally  at  fixed  rates  according  to  published  tables  ; 
but  at  a  later  period  abatements  of  subscriptions  were  intoroduced,  accor- 
ding to  a  graduated  scale,  for  subscriptions  of  five,  ten,  fifteen,  and  twenty 
years  standing.  These  abatements  the  directors  are  empowered  to  grant 
or  withhold,  according  to  their  opinion  as  to  the  condition  of  the  fund 
from  year  to  year.  The  subscriptions  of  a  member  or  intended  to  secure 
an  annuity  to  the  nominee  for  whose  benefit  he  subscribes.  He  is  under 
no  obligation  to  continue  his  subscriptions,  but  may  slop  them  at  pleasure, 
subject  in  certain  contingencies  [804]  to  forfeiture  of  the  benefit  of  past 
payments ;  and  fines  are  provided  for  unpunctuality  in  payments.  In 
the  course  of  management  a  large  reserve  fund  has  been  accumulated 
and  invested.  There  is  nothing  to  suggest  that  this  reserve  is  larger 
than  sound  principles  of  management  require. 

In  order  to  bring  a  company,  association,  or  partnership  within  the 
section  in  question,  first,  it  must  be  formed  for  the  purpose  of  carrying  on  a 
business  ;  secondly,  that  business  must  have  for  its  object  the  acquisition 
of  gain,  but  the  acquisition  of  gain  contemplated  may  be  either  by  the 
association  or  by  the  individual  members  of  the  association.  The  lan- 
guage of  the  Act  before  us  is  the  same  as  that  of  the  Act  in  force  in  Eng- 
land, and  we  have  therefore  the  advantage  of  the  English  decisions  on 
that  Act,  as  well  as  on  some  other  Acts,  to  assist  us  in  applying  the  law 
to  the  present  case. 

It  may  perhaps  be  assumed  (it  is  not  necessary  to  decide  it)  that  the 
operations  of  this  association  constitute  a  business  :  the  real  question  is 
whether  that  business  has  for  its  object  the  acquisition  of  gain  either  by 
the  association  or  by  its  members.  The  primary  object  is  certainly  not 
to  confer  any  benefit  upon  the  association  as  a  body,  or  its  individual 
members,  but  to  make  provision  for  the  nominees  of  members.  And  the 
means  by  which  it  is  sought  to  attain  that  object  is  by  the  adoption  of  a 
scale  of  payments  so  calculated  as  to  render  the  intended  provision 
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1890       secure,    without   unnecessarily    burdening   the   contributors.     But   it  was 
JULY  2.        rigued  that  the  process  adopted  for    attaining   these   ends    naturally,   and 

andeed    necessarily,    involves   the   acquisition    of  gain,  and  that,  as  paople 

ORIGINAL    mus{  be  taken  to  contemplate    the   ordinary    consequences    of    their    own 
L*       acts,   the   acquisition    of  gain  must  be  held  to  be  among  the  objects  of  ihe 
17  C  786     association. 

The  sources  of  gain  suggested  were  these  : — Forfeitures  on  the  p  ;rt  of 
members  ceasing  to  subscribe,  which  it  was  said  formed  a  gai:i  to  tli^ 
association  by  increasing  its  resources  and  diminishing  its  liabilities,  an  i 
to  members  by  lightening  in  the  long  run  their  contributions;  fines  import 
upon  members  not  paying  their  contributions  punctually;  and  lastly  the  Urg-i 
and  increasing  reserve  fund  derived  from  the  surplus  of  the  contributions 
over  current  outlay  and  the  general  receipts  of  the  fund.  This  reserve 
[805]  fund  it  was  argued  was  a  gain  to  the  association  directly,  and  a 
gain  to  the  members  indirectly,  by  lightening  their  contributions.  It  was 
further  suggested  that  the  reserve  fund  might  conceivably  in  time  attain 
such  dimensions  as  to  exceed  the  liabilities  charged  upon  it,  and  that  the 
members  for  the  time  being  might  possibly  be  entitled  to  divide  the  sur- 
plus among  themselves.  This,  however,  would  be  to  frustrate,  not  to  carry 
out,  the  objects  of  the  association.  As  to  these  matters,  two  questions 
arise :  first,  are  they  gains  of  the  business  within  the  meaning  of  the 
section  ;  secondly,  if  so,  is  the  acquisition  of  such  gains  the  object  of  the 
association. 

With  regard  to  the  first  of  these  questions,  it  is  at  least  extremely 
doubtful  whether  any  of  these  matters  can  be  called  gains  of  the  business. 
The  case  of  The  New  York  Life  Insurance  Company  v.  Styles  (I)  seems 
to  us  an  authority  for  the  proposition  that  they  are  not  so  within  the 
meaning  of  another  Act.  In  that  case  the  House  of  Lords  had  to  con- 
sider, with  regard  to  a  Mutual  Life  Insurance  Society,  whether  the 
amount  of  premiums  received  from  year  to  year,  so  far  as  it  was  in  excess 
of  the  outgoings  for  the  year,  and  which  excess  was  partly  returned  to 
the  member  in  the  form  of  reduction  of  future  premiums,  or  added  by  way 
of  bonus  to  the  amounts  insured,  and  partly  carried  to  a  reserve  fund, 
constitutes  profits  or  gains  within  the  meaning  of  Schedule  D  of  the 
Income-tax  Act  (16  and  17  Vic.,  Ch.  34).  We  take  the  statement  of  the 
facts  from  the  judgment  of  Lord  Herschell  at  pages  407  and  408.  "  The 
appellant  company  has  no  shareholders  and  no  shares.  Each  policy-holder 
is  a  member  of  the  company,  and  is  entitled  to  a  share  of  the  assets  of  the 
company  and  liable  to  all  losses  and  expenses  incurred  by  the  company. 
A  calculation  is  made  by  the  company  of  the  probable  death-rate  among 
the  members  of  the  company,  and  the  amount  claimed  for  premiums 
from  the  policy-holders  is  commensurate  therewith.  The  chief  part  of 
the  surplus  shown  by  the  accounts  to  which  I  have  referred  is  paid, 
or,  as  the  company  alleges,  is  returned  to  the  policy-holders  (that  is,  to 
members  of  the  company)  as  bonuses.  The  remainder  of  the  surplus  is 
carried  forward  as  funds  in  hand  to  the  credit  of  the  general  [806] 
body  of  the  members  of  the  company.  These  bonuses  are  not  paid  in  cash, 
but  the  amount  of  the  same  is  deducted  from  the  next  premium  due  or  is 
added  to  the  policy."  Thus  in  that  case,  as  in  this,  there  was  a  reserve 
fund.  In  that  case,  as  in  this,  there  was  a  forfeiture  clause,  which  was 
embodied  in  the  policies.  All  these  circumstances  were  relied  upon  in 
argument,  and  the  same  considerations  were  urged  which  have  been  laid 

(1)  L.R.  14  App.  Cas.  381. 
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before  us.     But  those  arguments   did    not  prevail,  and  the  majority  of  the        1890 
Lords  held,  that  in  the  case  of  a  mutual    association,    in    which    the  mem-      JULY  2. 
bers    contribute  to  a  fund  intended    to   secure  objects  in  which  they  are  all 
interested,  any  excess  of  the  year's   contributions   over  the   outgoings  does 
not  constitute  profits  or  gains,  whether    the    shares  of  the  individual  mem- 
bers  in  the  excess  payments  be  returned  to  them  in  the  form  of  reduction  of    j7  n~786 
subsequent  contributions,  or  be  added    by  way    of  bonus  to  the  sums  ulti- 
mately secured,  or  whether  the   amount   be  carried  into  a  reserve  fund  for 
the  benefit  of  all  those   concerned.     It  is  difficult    to  see  any    distinction  in 
principle  between  that  case  and  the  present. 

If  any  of  the  things  relied  upon  could  properly  be  called  gains  by  the 
association  or  by  its  members,  we  do  not  think  it  could  be  held  that  the 
acquisition  of  such  gains  was  the  object  of  the  business  of  the  association. 
And  for  this  there  seems  to  us  ample  authority.  The  case  of  The  Queen 
v.  Whitmarsh  (1)  was  decided  upon  the  former  Companies'  Act,  7  and  8 
Viet.,  c.  116,  s.  2,  which  provided  for  the  registration  of  associations  "  for 
any  commercial  purpose  or  for  any  purpose  of  profit,"  by  which  words  it 
was  held  that  the  profit  contemplated  was  profit  to  the  association,  not 
profit  to  the  individual  members.  In  that  case  a  company  claimed  to  be 
registered,  the  object  of  which  was  to  acquire  lands  and  make  allotments 
to  the  subscribers,  but  there  were  powers  of  selling  lands,  from  the  exer- 
cise of  which  profits  might  accrue  to  the  company.  The  judgment  of  the 
Queen's  Bench,  delivered  by  Lord  Campbell,  C.  J.,  dealt  with  the  matter 
thus:  "  The  governing  purpose  of  the  company,  according  to  the  provisions 
of  the  deed,  is  the  purchase  of  land  by  funds  raised  by  subscription,  and  the 
division  of  such  land  among  the  subscribers.  Each  subscriber  or  shareholder, 
to  whom  an  allotment  of  such  land  might  be  made,  would  obtain  the 
[807]  advantages  and  enjoyment  arising  from  the  ownership  in  severalty 
of  land,  with  the  buildings  and  other  improvements  placed  thereon  ;  but 
these  advantages  to  individual  shareholders  do  not  fall  within  the  des- 
cription of  a  profit  to  the  company  arising  from  its  funds,  and  were  not 
relied  on  in  the  argument.  With  respect  to  the  powers  conferred  upon 
the  directors,  of  selling  land  that  might  have  been  purchased,  they  are 
not  given  for  any  purpose  of  profit  by  purchase  and  resale,  but  as  subsi- 
diary only  to  the  governing  purpose  of  providing  allotments,  in  respect 
of  which  the  sale  or  other  transfer  of  parcels  of  land  might  occasionally 
become  convenient.  It  would  be  accidental  only  if  profits  arose  from  the 
exercise  of  these  powers  ;  and  the  exercise  of  them  was  clearly  not  the 
purpose  for  which  the  company  was  established." 

The  decision  was  followed  in  two  other  cases  which  arose  upon  the 
same  Act,  Bear  v.  'Bromley  (2)  and  Moore  v.  Rawlins  (3).  The  latter 
case  is  a  very  instructive  one.  The  society  in  question  was  one  for  the 
acquisition  of  land,  the  erection  of  houses  thereon,  and. the  allotment  of 
them  to  the  subscribers.  This  was  held  not  to  be  a  purpose  of 
profit  to  the  society.  But  the  society  was  further  empowered  to  make 
and  sell  bricks,  to  purchase  and  sell  building  materials,  and  to  perform 
all  kinds  of  work  in  the  building  business  and  in  relation  thereto.  It  was 
held  on  the  construction  of  the  deed  of  settlement  that  these  latter  powers 
did  not  authorize  the  carrying  on  of  the  trade  of  brick-making  or  building 
generally,  but  only  on  the  lands  to  be  acquired,  and  for  the  purpose  of 
carrying  out  the  substantial  object  of  the  association  ;  and  it  was  there- 
fore decided  that  they  did  not  render  registration  necessary.  Several  later 

(1)  15  Q.B.  600.  (2)  18  Q.B.  271.  (3)  6  C.B,  (N.S.)  289. 
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1890       cases  have  been  decided  with   regard   to   societies  of  a  like  character  under 

JULY  2.      the  subsequent  Companies  Act,  25  and  26  Viet.,  c.  82,  s.  4,    the    words   of 

„  which   are  the    same   as  those   of  the    Indian  Act,   and  apply   to  profits 

P     NA      whether  acquired  by  the  company  or  by  its  members  :     Wingfield  v.  Potter 

VIL'       (1),  Crowther  v.  Thorley  (2),  In  re  Siddall  (3).     In  each  of  these  cases  it  was 

17  C  786,     held  *^at  the  association  did  not  require  registration,  though  in  each  of  them 

[808]  there  were  possibilities  of  incidental    advantage,  such    as  a  possible 

resale  of  land  at  an  advantage,  or  the  benefit  of  forfeitures. 

These  authorities  show  that,  where  the  substantial  purpose  of  an 
association  is  not  to  carry  on  a  business  for  gain,  the  fact  that  gain  may 
accrue  incidentally,  or  may  arise  from  merely  subsidiary  provisions,  does 
not  make  registration  necessary.  And  the  same  rule  is  expressly  laid 
down  by  Brett,  L.  J.,  in  Smith  v.  Anderson. 

Some  other  cases  were  referred  to  in  argument,  which  do  not 
seem  to  us  to  bear  very  strongly  upon  the  case  now  before  us,  for  the 
decisions  turned  upon  considerations  which  do  not  arise  in  it.  Thus  in 
Smith  v.  Anderson  (4)  Jessel,  M.  R.,  considered  that  there  was  an  associa- 
tion formed  with  the  object  of  dealing  in  shares  for  profit,  and  accordingly 
he  held  the  proceeding  illegal  for  want  of  registration.  The  Court  of 
appeal  took  a  different  view  of  the  nature  and  objects  of  the  undertaking, 
and  hence  came  to  a  different  conclusion  as  to  the  law  applicable.  In 
other  cases  registration  has  been  held  necessary,  because  it  has  been  con- 
sidered that  associations  have  been  formed  to  carry  on  business,  the  object 
of  which  has  been  to  enable  some  of  the  members  to  acquire  gain  by 
their  dealings  with  the  rest.  To  this  class  belong  the  cases  relating  to 
Mutual  Marine  Insurance  Societies  :  In  re  Arthur  Average  Association, 
Ex  parte  Hargrove  (5),  by  Jessel,  M.  R.,  In  re  Padstow  Total  Loss  and 
Collision  Assurance  Association  (6) ;  and  those  relating  to  Mutual  Loan 
Societies,  Jennings  v.  Hammond  (7),  Shaw  v.  Benson  (8),  In  re  Thomas,  Ex 
parte  Poppleton  (9). 

We  think  the  subscribers  to  the  General  Family  Pension  Fund  are 
not  a  company,  association  or  partnership  formed  for  the  purpose  of 
carrying  on  business  that  has  for  its  object  the  acquisition  of  gain  by  the 
company,  association  or  partnership,  or  by  the  individual  members  thereof 
within  the  meaning  of  s.  4  of  the  Indian  Companies  Act,  1882;  and  our 
decree  will  declare  accordingly. 

Attorney  for  the  plaintiffs  :  Mr.  Rose. 

Attorneys  for  the  defendant  :  Messrs.  Dignam,  Robbinson  cB-  Sparkes. 

H.  T.  H. 


(1)  45  L.T.  612.  (2)  32  W.R.  330.  (3)  L.R.  29  Ch.  D.  1. 

(4)  L.R.  15  Ch.  D.  247  (279).  (5)   L.R.  10  Ch.  App.  542. 

(6)  L.R.  20  Ch.  D.  137.       (7)  L.R.  9  Q.B.D.  225.  (8)  L.R.  11  Q.B.D.  563. 
(9)  L.R.  H  Q.B.D.  379. 
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17  C.  809  (P.C.)  =  17  LA.  57  =  5  Sar.  P.C.J.  518.  1889 

[809]  PRIVY  COUNCIL.  DEC^I. 

PRESENT  :  PRIVY 

Lord  Hobhouse,  Lord  Macnaghten,  Sir  B.  Peacock,  COUNCIL. 

and  Sir  R.  Couch.  ^  c  80g 

[On  appeal  from  the  High  Court  at  Calcutta.]  (P.C.)  = 

^^^^^  If     I. A.   O/  — 

5  Sar.  P.C.J. 

LALA  GAURI  SANKER  LAL  AND  OTHERS  ((Defendants)  v.  318. 

JANKI  PERSHAD  AND  OTHERS  (Plaintiffs). 
[22nd  November  and  llth  December,  1889.] 

Sale  for  arrears  of  revenue — Act  XI  of  1859,  ss.    18    and    33 — Collector's    order    of 
exemption. 

A  Collector's  order  under  s.  18  of  Act  XI  of  1859  for  exempting  an  estate 
from  sale  for  arrears  of  revenue  must  be  an  absolute  exemption,  and  not  an 
order  having  effect  as  an  exemption  or  not,  according  to  what  may  happen,  or 
be  done,  afterwards.  It  must  not  depend  on  an  act  which  may,  or  may  not,  be 
performed. 

The  High  Court  having  set  aside  a  sale,  as  contrary  to  the  provisions  of  the 
Act  XI  of  1859,  upon  a  ground  other  than  that  declared  and  specified  in  an  ap- 
peal made  to  the  Commissioner  of  Revenue  against  the  order  for  the  sale,  the 
Judicial  Committee,  referring  to  s.  33  as  prohibiting  such  a  course,  reversed  the 
decision  of  the  High  Court, 

[F.,    2  C.L.J.    325=10   C.W.N.    137;   4    Bur.    L.T.    209  =  12  Ind.  Cas.  20  (21) ;  7  Ind 
Cas.  130  (132)  ;  R.,  21  C.  70  (P.O.)  =  20  I. A.  165  =  6  Sar.  P.C.J.  356;  .21    C.    844.] 

APPEAL  from  a  decree  (28th  June  1887)  of  the  High  Court,  reversing 
a  decree  (9th  March  1886)  of  the  Subordinate  Judge  of  zilla  Chupra. 

The  suit  out  of  which  this  appeal  arose  was  instituted  on  the  23rd 
May  1885  by  numerous  co-plaintiffs,  some  of  whom  were  zemindars  own- 
ing, and  others  were  interested  in,  a  mehal  named  Dumaria  in  Chupra, 
of  which  the  jumma  was  Rs.  458-10-8,  in  respect  of  which  there  had 
been  a  default  for  certain  months  of  1883.  The  March  and  June  kists 
being  in  default,  the  estate  was  sold  by  order  of  the  Collector  of  Sarun 
on  the  25th  September  1883.  It  was  purchased  in  the  name  of  the 
defendant  and  present  appellant,  Lala  Gauri  Sanker  Lai.  Against  this 
sale  an  appeal  was  preferred  by  the  plaintiffs  to  the  Commissioner  of 
Revenue  of  the  Division  ;  but  he,  on  the  18th  September  1884,  dismissed 
it,  holding  that  there  was  no  ground  for  interference. 

The  proprietors  of  Dumaria  accordingly  brought  this  suit  on  23rd 
May  1885,  alleging  the  sale  to  have  been  contrary  to  the  provisions  of  the 
Sale  Law,  and  specifying  irregularities.  They  claimed  that  the  -sale 
should  be  set  aside,  and  that  they  should  have  possession,  mesne  profits, 
and  costs. 

[810]  The  auction-purchasers  and  the  Government  were  made 
defendants.  The  grounds  of  defence  were  substantially  the  same,  viz.,  that 
there  had  been  actual  default. 

The  issues  raised  questions  whether  there  was  any  cause  of  action 
against  the  Government,  and  whether  the  sale  was  or  was  not  contrary 
to  the  provisions  of  the  Sale  Law.  The  plaint  alleged  that  an  application 
tendering  payment  had  been  made  on  22nd  September  1883,  whereupon  the 
Collector  after  enquiry  in  effect  ordered  that  the  arrears  should  be  receiv- 
ed. This  was  called  the  special  order  in  the  judgment  below.  It  was  also 
alleged  that  the  Collector,  before  the  sale,  viz.,  on  24th  September  1883, 
made  an  order  that  the  mehals  on  which  arrears  should  have  been 
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1889       deposited  before  a  certain  time  would  be  released.     This   was  termed  the 
DEC.  11.     general  order. 

~  The  Subordinate  Judge  decided  that  the  sale  was  in   accordance    with 

"F  the    Sale    Law,   Act  XI  of  1859,  and  dismissed  the  suit  with  costs.     On  an 

CIL*    appeal  by  the  plaintiffs  to  the  High  Court,    a    Division    Bench    found   that 

17  C.  809     ^e   arrears    were   not   paid    in    due    time,    but    were  tendered  before  the 

(P.C.)=      sale.     Differing  from  the  Subordinate  Judge,    the    High   Court   held   that 

17  LA.  57=  the   special   order  had  the  effect  of  exempting  the  estate  from  sale.     They, 

3  Sar.  P.C.J.  therefore,  upon  this  special  order,    decided    in    favour    of    the    plaintiffs. 

They    were    of    opinion,    at    the    same  time,  that  had  the  plaintiffs  failed 

on  the  strength  of  that  order  in  getting  the  sale    set  aside,   they   could    not 

have    succeeded    upon    the    general    order  of  the  24th  September.     The 

appeal  was  decreed,  the  sale  was  set  aside,  and    possession    was    awarded 

to  the  plaintiffs,  with  an  account  of  mesne  profits. 

The  Government,  not  having  joined  the  co-defendants  in  preferring 
this  appeal,  were  in  the  record  made  respondents  under  the  statutory 
name. 

On  this  appeal, 

Mr.  R.  V.  Doyne  and  Mr.  C.  W.  Arathoon,  for  the  appellants,  con- 
tended  that  the  special  order  of  the  22nd  September  1883,  even  if  prov- 
ed to  have  been  made  as  alleged  by  the  plaintiffs,  had  not  the  effect  of 
exempting  the  estate  from  sale  under  Act  XI  of  1859.  Nor  had  the 
general  order  of  the  24th  September  that  effect.  There  was  a  subsisting 
arrear  of  revenue  for  which  the  mehal  was  liable  to  be  sold.  There  was 
no  obligation,  legally  binding  on  the  Collector,  to  postpone  the  sale  or  to 
accept  payment  [811]  after  sunset  on  the  last  day  allowed  for  payment. 
The  sale  was  regular,  and  the  plaintiffs  were  bound  by  it,  with  the 
result  that  the  property  had  passed  to  the  purchaser. 
None  of  the  respondents  appeared. 

JUDGMENT. 

Their  Lordships'  judgment,  on  a  subsequent  day,  llth  December, 
was  delivered  by 

SIR  R.  COUCH. — The  appellants  were  defendants  in  a  suit  to  set  aside 
a  sale  of  an  estate  or  mehal  called  Dumaria  for  arrears  of  revenue  due 
from  the  plaintiffs,  made  by  the  Collector  of  Sarun  under  the  provisions 
of  Act  XI  of  1859.  The  Lower  Court  dismissed  the  suit,  but  the  High 
Court  of  Bengal  reversed  its  decree,  and  ordered  the  sale  to  be  set  aside, 
and  that  the  plaintiffs  should  recover  possession  of  the  estate. 

On  the  13th  August  1883,  Rs.  8-13-5  of  Government  revenue  due 
on  the  7th  June  1883  being  unpaid,  a  notification  was  issued  by  the  Col- 
lector of  Sarun  that  the  estate  would  be  publicly  sold  on  Monday,  the 
24th  September,  and  was  duly  published.  On  the  24th  September  the 
Collector  made  an  order  in  these  terms  : — "  Payments  of  revenue  in  arrear 
will  be  received  in  the  treasury  up  to  the  time  of  sale.  Applications  for 
exemption  on  the  ground  of  payment  will  be  received  up  to  1-30  p.m.,  but 
they  must  be  supported  by  treasury  receipts  for  payment  in  full  of  all 
demands.  No  applications  will  be  received,  and  no  payments  will  be 
accepted,  after  the  sale  has  commenced."  On  the  22nd  September,  Bindes- 
wari  Pershad  Singh,  one  of  the  respondents,  presented  a  petition  to  the 
Collector,  stating  that  in  mehal  Dumaria  there  was  an  arrear  of  Rs.  8-12-5 
in  consequence  of  default  in  payment  of  revenue  made  by  the  other  share- 
holders, and  that  he  had  brought  the  amount  of  arrears,  and  praying  that 
it  might  be  received  and  entered  in  the  account  and  the  mehal  released 
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from  sale.     On  the  back  of  this  petition  there  is  a  written  order,  dated  the  1889 

24th    September,    that   the    office  report  be  submitted,  and  after  entries  of  DEC.  11. 
the  office  reports  there  are  the  following  :  — 

"  Receipt  not  produced  before  sale."  _PRIVY 

«  C.  C.  QUINN."  COUNCIL. 

"  The  25th  September  1883."  17  c.  809 

"  Accept  on  payment  of  all  Government  demands."  (P.C.)  = 

«  R.  C.  P.,  Sarun  Collector  ate."          J7SarAp5n  J 

«  The  --  September  1883."  518. 

[812]  In  the  lower  Court,  and  in  the  High  Court,  the  last  entry  is 
spoken  of  as  made  on  the  22nd  September  1883.  It  does  not  appear 
for  what  reason.  Mr.  Quinn  was  the  Collector.  It  is  not  known  who 
was  the  person  who  used  the  initials  R.  C.  P.,  but  no  issue  was  raised 
in  the  suit  as  to  the  authority  to  make  that  entry,  and  cannot  now  be  dis- 
puted. 

In  the  judgment  of  the  Lower  Court  it  is  found  that  the  payment 
was  not  made  before  1-30  p.m.  on  the  25th  September,  to  which  day  the 
sale  of  Dumaria  and  a  number  of  other  estates,  in  arrear  had  been  duly 
adjourned  by  the  Collector,  and  at  the  time  of  the  sale  no  treasury  receipt 
was  produced.  The  payment  was  made  at  the  Collector's  office  some  time 
before  2  p.m.  on  the  25th  and  before  the  commencement  of  the  sale,  but 
after  the  officers  had  left  the  office  and  gone  to  the  Collector's  ijlas  (bench) 
to  attend  it. 

Thus  the  order  of  the  24th  September,  called  the  general  order,  under 
which  an  exemption  might  have  been  granted,  was  found  not  to  have 
been  complied  with,  and  the  plaintiffs  were  obliged  to  rely  upon  what  is 
called  in  the  issues  the  special  order  dated  the  22nd  September.  The 
lower  Court  held  that  this  is  not  an  order  for  exemption  under  s.  18 
of  Act  XI  of  1859.  The  High  Court  has  held  that  it  is.  That  Court 
says  the  effect  of  the  order  may  be  expressed  as  follows:  —  "I  exempt 
this  estate  from  sale  provided  the  arrears  are  paid  before  sale."  It 
appears  to  their  Lordships  that  what  is  called  the  special  order  is  not 
such  an  order  as  is  intended  by  s.  18.  It  should  be  an  absolute 
exemption,  not  an  order  which  may  have  effect  as  an  exemption  or  not 
according  to  what  may  happen  or  be  done  afterwards.  The  section  says 
it  shall  be  competent  to  the  Collector  or  other  officer,  at  any  time  before 
the  sale,  to  exempt  the  estate  from  sale.  The  Collector  is  to  record  in  a 
proceeding  the  reason  for  granting  exemption.  Although  this,  as  the 
High  Court  says  may  be  done  at  any  time,  the  reason  should  exist  at 
the  time  the  exemption  is  granted,  and  not  be  a  fact  which  may  happen 
afterwards,  or  an  act  which  may  or  may  not  be  performed.  The  words 
"  accepted,  &c.,  "  have  been  called  by  the  lower  Courts  an  order  and 
considered  as  one,  but  it  may  be  doubted  whether  they  are  more  than  a 
note  by  one  of  the  Collector's  [813]  officers  that  the  Rs.  8-12-5  would 
be  received,  and  therefore  the  mehal  would  be  released  from  sale. 

There  is  another  and,  their  Lordships  think,  a  fatal  objection  to  the 
decree  of  the  High  Court.  Section  25  makes  it  lawful  for  the  Commis- 
sioner of  Revenue  to  receive  an  appeal  against  any  sale  made  under  the 
Act  if  preferred  within  a  specified  time,  and  gives  him  power  to  annul 
any  sale  made  under  the  Act  which  shall  appear  to  him  not  to  have  been 
conducted  according  to  its  provisions.  Section  26  gives  power  to  the 
Commissioner,  on  the  ground  of  hardship  or  injustice,  to  suspend  the 
passing  of  final  orders  in  any  case  of  appeal  from  a  sale,  and  to  represent 
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1889        the  case  to  the  Board  of  Revenue,  who,  if  they  see  cause,  may  recommend 

DEC.  11.      the  Local  Government  to  annul  the  sale,  and  the  Local  Government  may 

p  do  so,  and  cause  the  estate  to  be  returned  to  the  proprietor  on    such   condi- 

_        'Y       tions   as   may  appear  equitable  and  proper.     And  s.  33  enacts  that  no  sale 

"IL*    shall  be  annulled  by  a  Court  of  Justice  upon  the  ground  of  its  having  been 

17  C.  809     made   contrary  to   the    provisions  of  the  Act,  unless  the  ground  shall  have 

(P.C.)=      been  declared  and  specified  in  an  appeal  made  to  the  Commissioner.     The 

17  LA.  57=  plaintiffs  appsaled  to  the  Commissioner.     In  their  grounds  of    appeal    they 

5  Sa5i8*C'J'  say   l^e   Collector   on  the  24th  September  passed  a  general  order  and  they 

complied  with  it.     They  do  not  mention  any  order  of  the  22nd  September. 

The  Subordinate  Judge  thought  para.  1    of   the    memorandum    of   appeal 

was    sufficient,    but  it  is  not.     It  only  says  the  sale  is  fit  to  be  set  aside  for 

reasons  detailed  in  the  following  paragraphs.     If  the  case  now  set  up   had 

been    stated  in   those   paragraphs,  the  Commissioner  would  have  inquired 

into  it,    and,   if  he  thought   there    was   hardship  or  injustice,   might   have 

represented   the   case   to    the    Board   of    Revenue.     The   second  issue,  as 

summarized  by  the    Subordinate  Judge  is,    "  Does  s.  33  of  XI    of  1859  bar 

the  suit  ?  "  and  upon  his  opinion  of  para.  1    he   held    that    it   did    not    bar 

the    suit.     In    the  judgment  of  the  High  Court  this  issue  is  not  noticed.     It 

is  said  that  the  two  points  upon  which  the  parties  went  to    trial    were — 1st, 

Was   the   amount   due  for  arrears  paid  before  the  sale  commenced  ?     2nd, 

What  was  the  meaning  and  legal  effect  of  the  orders  of  the  22nd  September 

and  24th  September  ?     This  is  a    misapprehension.     The  issue  upon  s.  33 

was    tried    by  the    Subordinate    Judge.       It    was    decided    against    the 

[814]    defendants,    but   the    decree    being    entirely    in  their  favour,  it  was 

not  necessary  for  them  to  file  a  notice   of   objection   under    s.    561    of   the 

Code  of  Civil    Procedure.     They    could  support   the  decree  on  the  ground 

that   the   second    issue   ought   to   have  been  decided  in  their  favour.     The 

High  Court  ought  to    have    decided    that   issue,    or   have   shown    in    their 

judgment  a   reason   for   not  doing  so.     If  it  had  been  decided  that  the  suit 

was  barred  by  s.  33,  the  appeal  to  the    High    Court   ought   to   have    been 

dismissed. 

Upon  both  the  grounds  which  have  been  considered,  their  Lordships 
are  of  opinion  that  the  decree  of  the  High  Court  ought  to  be  reversed, 
and  the  appeal  to  that  Court  dismissed,  with  costs,  and  the  decree  of  the 
lower  Court  affirmed,  and  they  will  humbly  advise  Her  Majesty  to  order 
accordingly. 

The  respondents,  other  than  the  Secretary  of  State  for  India  in 
Council,  must  pay  the  costs  of  this  appeal. 

Appeal  allowed, 

Solicitors  for  appellants :  Messrs.  T.  L.  Wilson  &  Co. 
c.  B. 
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17  C.  814  (P.C)  =  17  I.  A.  62  =  3  Sar.  P.C.J.  528.  1890 

PRIVY  COUNCIL.  FEB-  5. 

PRESENT  :  PRIVY 

Lord  Waston,  Lord  Morris,  Sir  B.  Peacock  and  Sir  R.  Couch.  COUNCIL. 

[Consolidated  appeals  from  the  High  Court.  Calcutta.'}  17  C.  814 


___ 

KHAGENDRA  NARAIN  CHOWDHRY  AND  OTHERS  (Plaintiffs)  v.  5  Bar  P.C.J. 

MATANGINI  DEBI  AND  ANOTHER  (Defendants],  AND  A  CROSS  528. 

APPEAL.      [31st  January  and  4th  and  5th  February,  1890.] 

Decree  —  Form  of  decree  —  Suit  for  possession  by  owners  of  adjoining  estates  —  Right 
of  parties  to  equal  inoities  of  property  decreed,  although  each  had  claimed 
the  exclusive  title  —  Decrees  dismissing  their  suits  reversed,  the  evidence  being 
sufficient  as  to  the  former,  but  not  the  latter  right. 

In  cross  suits  between  the  owners  of  adjoining  estates,  each  claimed  against 
the  other  to  be  entitled  to,  and  to  be  put  into  possession  of,  property  situate  on 
the  boundary  between  their  estates. 

The  High  Court  dismissed  both  claims  on  the  ground  that  the  evidence  of  the 
exclusive  right  of  either  party  was  insufficient. 

Held.  th'U,  although  this  might  be  so,  there  was  nevertheless  sufficient  evid- 
ence of  possession  having  been  held  by  both  the  one  and  the  other,  and  of  the 
title  of  both,  to  support  the  conclusion  that  each  had  a  claim  to  an  equal 
moiety,  to  which  each  should  be  declared  entitled.  Each  should  be  put  into 
possession  of  the  moiety,  which  was  opposite  to  and  adjoined  his  estate. 

[F.,  (1891)  A.W.N.  45  ;  R.,  15  C.P.L.R.  93  (94)  ;  67  P.R.  1891.] 

[815]  Two  appeals,  consolidated  and  heard  as  one,  from  two  decrees 
(21st  May  1885)  of  the  High  Court,  reversing  one  decree  and  affirming 
another  (21st  September  1883)  of  the  Subordinate  Judge  of  Goalpara, 
whereby  the  latter  had  dismissed  the  appellants'  suit  and  had  decreed  the 
other.  The  decrees  of  the  High  Court  dismissed  both  suits. 

These  consolidated  appeals  arose  out  of  cross  suits  between,  on  the 
one  side  the  appellants,  who  were  zemindars  of  the  Mechpara  zemindari, 
and  on  the  other  the  respondents,  who  represented  the  late  Kirti  Narain 
Chowdhry,  the  zemindar  of  Chapar,  the  latter  having  died  while  the  suits 
were  pending  before  the  Subordinate  Judge.  Each  party  claimed  the  ex- 
clusive title  to  a  water  course,  termed  by  the  one  the  danga  of  Bahirgacha 
of  the  Kodalkati  bil,  and  by  the  other  the  Tilukmari  sota,  together  with  the 
julkar  or  fishery,  of  which  the  value  was  stated  to  be  Rs.  5,500.  It  was 
situate  on  the  boundary  between  the  two  zemindaries,  on  the  west,  north, 
and  east  of  it  being  villages  belonging  to  Chapar,  while  on  the  west,  south 
and  east  of  it  were  villages  belonging  to  Mechpara.  According  to  the  High 
Court,  it  was  "  what  is  called  a  sota  ;"  apparently  an  elbow,  or  offset  of  part 
of  the  Brahmaputra  river,"  or  low-lying  land  exposed  to  the  action  of  the 
river  or  its  channels.  The  boundaries  were  differently  stated  in  the  plaints  in 
the  two  cases,  while  the  amin's  report  made  a  third  statement.  The  right  to 
possess  it  had  been  for  many  years  in  dispute,  the  earliest  decision,  which 
however  did  not  dispose  of  the  question,  having  been  in  1828.  In  1849  the 
thakbust  survey,  preceding  the  regular  survey,  commenced,  and  the  Deputy 
Collector  in  that  year  made  an  order,  based  on  the  "  permanent  lands 
having  been  washed  away,"  which  was  followed  by  litigation  in  the  Civil 
Courts,  with  orders  for  the  amendment  of  maps  in  1850,  1863,  and  1875. 
None  of  these  however  were  conclusive  as  to  the  present  issue,  which  in 
effect  was  whether  the  disputed  sota  and  julkar  were  within  the  one 
zemindari  or  the  other.  The  disputes  in  the  year  1877  were  such  that  the 
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1890       Deputy  Commissioner  of  Goalpara,  as  Magistrate  of  the  district,  attached 

FEB.  5.      the    piece  of  water   under  the    provisions  of   the  Code   of  Criminal  Proce- 

PRIVY       (lure  then    in    force»  s'  $3Q   °f   tne   Act   X  of  1872,    by    an    order    of  10th 

COUNCIL     December  1877,    which  both  parties  in  their  suits  filed  in  December  1880, 

on    the  same    [816]  day,    sought    to  have  set  aside,    each   party  claiming 

17  C.  814     exclusive  possession. 

(P.C.)=  The  judgment    of  the  Subordinate    Judge,  which    by   consent  was  to 

17  LA.  62=   govern  both  the  cases,  dealt  first  with  the  name  of  the  disputed  water,  and 
5  Sa>528         on  this  point  conc^ucied  tnat  Mechpara  was  right.     His  judgment  continued 
thus: — 

"  I  consider  from  all  the  circumstances  of  the  case  that  the  title  to 
the  disputed  water  has  always  been  vested  in  the  Mechpara  zemindars. 
I  now  come  to  the  question  of  possession,  and  I  think  from  the  fact  of 
title  alone  a  strong  presumption  of  possession  in  favour  of  Mechpara  is 
created  and  this  presumption  is  supported  by  the  oral  evidence  of  witnesses 
and  by  the  production  of  kabuliyats  and  other  documents.  As  I  said  in 
the  course  of  trial,  I  am  not  disposed,  in  cases  of  this  kind,  to  place 
much  reliance  on  the  oral  testimony  of  fisherman  and  villagers  in  regard 
to  title  and  possession  ;  but  in  the  present  suit  the  documentary  evidence 
produced  by  Mechpara  is  ample.  Chapar  has  also  produced  kabuliyats  and 
jumma-wasil-bakis  to  show  that  they  have  for  years  leased  and  collected 
the  rent  of  the  Tilakmara  sota,  but,  as  I  have  already  held,  the  disputed 
water  is  not  the  Tilakmara  sota." 

He  therefore  decided  in  favour  of  the  Mechpara  zemindars,  ordering 
that  the  attachment  of  10th  December  1877  be  set  aside,  and  that  they 
should  be  put  in  possession  of  the  disputed  water,  receiving  the  money 
realised  by  the  Collector  by  the  lease  of  it  during  attachment. 

This  decision  was  not  maintained  by  the  Judges  of  a  division  bench 
of  the  Hight  Court  (FIELD  and  O'KINEALY,  JJ.),  who  were  dissatisfied 
with  the  evidence  relating  to  the  possession  of  the  sota  by  either  party. 
They  found  that  the  maps  represented  only  what  had  been  the  Deputy 
Collector's  view  of  the  merits,  and  not  the  real  possession  by  either 
party.  Looking  at  all  the  proceedings  from  1849  onwards,  they 
found  it  to  be  impossible  to  decide  that  either  party  had  been  in  posses- 
sion of  the  disputed  sota.  Both  parties  were  clearly  out  of  possession 
at  one  time,  and  the  possession  in  1849,  1850,  and  1851  had  been 
disputed.  Being  of  opinion  that  neither  party  had  shown  a  title  to  the 
possession  or  to  the  property,  sufficient  to  outweigh  the  evidence  in 
[817]  favour  of  the  other,  the  Appellate  Court  was  of  opinion  that  both 
suits  should  be  dismissed.  Decrees  were  made,  accordingly,  from  which 
both  parties  preferred  their  appeals,  under  ss.  595  and  596  of  the  Civil 
Procedure  Code. 

On  these  appeals, 

Mr.  T.  H.  Coivie,  Q.  C.,  and  Mr.  /.  H.  A.  Branson,  for  the  Mechpara 
zemindars,  argued  that  there  was  sufficient  evidence  to  show  that  they 
were  the  owners  of  the  sota  as  belonging  to  the  Mechpara  zemindari, 
and  that  they  were  in  possession  when  possession  was  taken  by  the 
Deputy  Commissioner  of  Goalpara  in  1877.  The  decree  of  the  Subordinate 
Judge  had  been  set  aside  on  insufficient  grounds.  Not  claimed  by  the 
Government,  nor  by  any  third  party,  the  sota  was,  in  any  view  of  the 
case,  the  property  of  either  the  plaintiffs  or  the  defendants,  unless,  as 
might  be  the  case,  it  belonged  to  both.  The  property  had  not  been  attached 
in  order  to  its  remaining  in  the  possession  of  the  Government  for  an 
indefinite  time,  and  it  was  contended  that  both  parties,  according  to  a  view 
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of   the  evidence  least   favourable  to   the  Mechpara  zemindars,  were  shown        1890 
to  be  entitled.  FEB.  5. 

Mr.  R.  V.  Doyne  and    Mr.    C.  W.  Arathoon,    for   the   representatives      p 
of  the  Chapar  zemindar,  argued  that  the  evidence  had  shown  an  exclusive    _ 
possession  by  the  latter  for  a  considerable  period,  and  that  the  absence  of  AL' 

claim  by  the  Government,  and  the  entire  failure  to  prove  title  or  posses-  17  c  81j 
sion  on  the  part  of  Mechpara,  gave  weight  to  the  claim  on  behalf  of  (P.C.)  = 
Chapar.  17  LA.  82= 

Mr.  T.  H.  Cowie,  Q.  C.,  in  reply,  contended  that  the  judgment  of  5  Sa*' p<C'Jt 
the  High  Court,  being  purely  negative,  proceeded  on  evidence  that  in  J  ' 
reality  required  an  affirmative  decision,  viz.,  that  Mechpara  was  entitled 
in  equal  part  with  Chapar.  It  was  not  necessary  that  the  shares  should 
have  been  marked  out  by  evidence  in  the  suit ;  that  could  be  effected  in 
future  proceedings,  and  the  statement  of  the  title  of  the  parties  would 
satisfy  the  requirement  of  s.  565,  Civil  Procedure  Code,  which,  in  effect, 
was  that  when  the  evidence  on  the  record  was  sufficient,  the  appellate 
Court  should  determine  finally.  The  present  judgment  should  be  re- 
versed, and  an  affirmative  decree  passed,  in  favour  of  each  plaintiff,  for 
half  the  sota,  opposite  to  and  adjoining  Mechpara  and  Chapar,  respec- 
tively. 

[818]  At  the  end  of  the  argument,  their  Lordships'  judgment  was 
delivered  by  : — 

JUDGMENT. 

LORD  MORRIS. — These  two  appeals,  which  have  been  consolidated, 
come  before  their  Lordships  on  appeal  from  the  High  Court  at  Calcutta. 
The  High  Court  came  to  the  conclusion  that  neither  party  had  proved 
their  case,  and  that  both  the  suits  instituted  in  the  Subordinate  Court 
should  be  dismissed  with  costs. 

It  appears  that  the  Subordinate  Judge  had  decided  in  favour  of  the 
zemindars  of  Mechpara,  and  had  given  them  a  decree  setting  aside  an 
Order  of  Attachment  which  had  been  issued  by  the  Magistrate  under  the 
530th  and  531st  sections  of  the  Criminal  Procedure  Code,  and  declaring 
in  favour  of  their  title  to  the  sota  in  dispute  and  to  the  consequent  relief. 

Their  Lordships  are  of  opinion  that  the  decrees  of  the  High  Court 
cannot  be  sustained,  although  their  Lordships  concur  in  the  decision 
on  the  matters  of  fact  which  the  High  Court  arrived  at,  namely, 
that  neither  of  the  parties,  the  zemindars  of  Mechpara  or  their 
representatives  on  the  one  side,  or  the  zemindar's  of  Chapar  or  their 
representatives  on  the  other,  have  proved  a  title  to  the  exclusive  possession 
of  the  sota  in  question.  The  Mechpara  zemindars  claim  the  piece  of 
water  as  the  northern  boundary  of  that  part  of  their  estate,  and  included 
in  their  estate,  and  known  as  "  the  Codalkati,  Bahirgacha  danga,"  while 
the  Chapar  zemindars  allege  that  the  piece  of  water  is  a  portion  of  their 
estate  and  is  called  the  "  Tilugmari  sota."  The  identity  of  the  place 
appears  to  be  very  clear  upon  the  map  made  by  the  amin  who  was  sent 
to  survey  it,  and  that  is  the  map  which  their  Lordships  now  deal  with, 
and  which  was  dealth  with  by  the  High  Court  and  by  the  Subordinate 
Judge.  Their  Lordships  arrive  at  the  same  conclusion  as  the  High  Court 
with  regard  to  the  insufficiency  of  proof  given  either  by  the  zemindars  of 
Mechpara  or  by  the  zemindars  of  Chapar  as  to  the  right  and  title  to  the 
exclusive  possession  of  the  sota  in  question.  But  their  Lordships  are  of 
opinion  that  the  decrees  of  the  High  Court  cannot  be  supported  as 
pronounced  by  the  High  Court.  They  are  of  opinion  that,  although 
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1890  neither  party  has  proved  a  title  to  an  exclusive  possession,-  there  can  be  no 
FEB.  5.  doubt  that  possession  belongs  to  the  zemindars  of  Mechpara  and  to  the 
p zemindars  of  Chapar. 

P  [819]  The  Government,  who  have  attached  the  valuable  point  of  the 

"IL*    fishery   pending  this  litigation  make    no  claim,  and    they  are   really  in  the 
17  C.  814     position  of  stakeholders. 

(P.C.)=  The   evidence  in   the  opinion    of   their    Lordships   is    insufficient,    as 

17 1.A.  62=   already  stated,  to  establish  an  exclusive  possession  by  either  of  the  parties. 
3  Sai?528  C  **  ^n  ^e  ot^er  hand  it  is  equally  cogent  in  their  Lordships'  opinion  to  show 
that  there  is  possession  between  the  two. 

The  result  that  their  Lordships  arrive  at  is  that  the  decrees  of  the 
Subordinate  Court  and  of  the  High  Court  should  be  respectively  reversed 
and  each  of  the  parties  be  declared  entitled  to  an  equal  moiety  of  the  sota 
opposite  to  and  adjoining  their  respective  zemindaries,  and  be  decreed  to  be 
put  into  possession  thereof  accordingly,  and  that  both  of  the  parties 
having  failed  in  their  contention  as  to  an  exclusive  possession,  each 
should  bear  their  own -costs  of  the  litigation  in  the  Subordinate  Court,  in 
the  High  Court,  and  of  these  appeals  ;  and  their  Lordships  will  humbly 
advise  Her  Majesty  accordingly. 

Appeal  allowed. 

Solicitors  for  the  Mechpara  zemindars,  Khagendra  Naraio  Chowdhry 
and  others  :  Messrs.  Watkins  &  Lattey. 

Solicitors  for  the  reprentatives  of  the  Chapar  zemindar,  Kirni 
Narain  Chowdhry  :  Messrs.  T.  L.  Wilson  &  Co. 

c.  B. 

17  C.  819. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  O'Kinealy,  and  Mr.  Justice  Ghose. 

MADHUB  NATH  SURMA  (Plaintiff)  v.  MYARANI  MEDHI 
(Defendant)*      [29th  April,  1390.] 

Assam  Land  and  Revenue  Regulation  1886,  ss.  2,  prov.  (b),  12,  39,  151  and  154 — 
Settlemnt-holder,  his  rights  under  a  settlement — Nisf-kherajdar,  his  right 
to  a  settlement — Section  154  of  the  Regulation. 

The  effect  of  ss.  39  and  151  of  the  Assam  Land  and  Revenue  Regulation  1886, 
is  that  a  settlement  made  by  a  Settlement  Officer,  unless  [820]  interfered  with 
by  the  Chief  .Commissioner,  is  final  ;  but  the  settlement-holder  does  not  thereby 
acquire  any  right  to  the  land  so  settled  as  against  any  person  claiming  rights 
to  it. 

The  effect  of  an  order  by  the  Government  of  India  before  the  passing  of  the 
Assam  Regulation  in  regard  to  the  right  of  a  nisf-kherajdar  to  hold  lands  found 
upon  survey  to  be  in  excess  of  his  nisf-kheraj  estate  and  to  obtain  a  settlement 
thereof,  considered. 

In  1881,  S.,  a  nisf-kherajdar  obtained  a  settlement  for  a  year  of  certain  lands 
which  were  found  upon  survey  to  be  in  excess  of  his  nisf-kheraj  estate.  Subse- 
quently a  pottah  was  granted  to  S,  for  a  portion  of  the  excess  lands,  while  the 
other  portion  was  settled  by  the  Revenue  authorities  under  a  kobala  pottah  with 

*  Appeal  from  Appellate  Decree  No.  943  of  1888,  against  the  decree  of  A.C.  Camp- 
bell, Esq.,  Deputy  Commissioner  of  Kamrup,  dated  the  1st  of  February  1888,  affirming 
the  decree  of  Baboo  Sibo  Prasaud  Chuckerbutty,  Extra  Assistant  Commissioner  pf 
Gauhati,  dated  the  30th  of  August  1887. 

1090 


MADHUB    NAtH    SURMA    V.    MYARANl    \iEDHI  17  Gal-  821 


M.,  who  entered  into  possession  under  his  settlement.  In  a  suit  by  S,  the  nisf- 
kherajdar  for  a  declaration  of  his  right  to  a  settlement  of  the  portion  settled  with 
M,  and  for  possession. 

Held,  that,  having  regard  to  the  provisions  of  s.  2,  proviso  (6),  s.  12  of  the 
Regulation,  and  the  order  of  the  Government  of  India,  the  nisf-kherajdar  was 
entitled  to  a  declaration  of  his  right  to  a  settlement,  but  in  view  of  s.  154,  he  was 
not  entitled  to  a  decree  for  possession. 

[Rel.,  15  C.L.J.  241  =  13  Ind.    Gas.  377  (383)  ;  17  C.L.J.    118  =  18  Ind.   Gas.  745    (746); 
R.,24  C.  239  (241)  ;  D.,  14  C.W.N.  990  =  7   Ind.  Gas    90.] 

THIS  was  an  appeal  from  the  decision  of  the  Deputy  Commissioner 
of  Kamrub,  who  held  that  the  plaintiff's  suit  was  barred  by  s.  154,  cl.  (a), 
of  the  Assam  Land  and  Revenue  Regulation,  1886. 

On  27th  Jhyt  1708  Sak  (7th  June  1785)  certain  lands  were  granted 
by  the  then  Rajah  of  Assam  to  the  predecessor  of  the  plaintiff  Madhub 
Nath  Surma.  This  grant  was  subsequently  confirmed  by  the  British 
Government,  and  the  lands  were  assessed  as  nisf-kheraj  lands.  At  the 
nisf-kheraj  survey  in  1879  it  was  found  that  the  plaintiff  held  certain  lands 
in  excess  of  his  grant :  and  these  excess  lands,  including  the  land  in  suit, 
were  excluded  from  his  nisf-kheraj  estate.  In  accordance,  however,  with 
an  order  of  Government  that  lands  so  excluded  from  a  nisf-kheraj  estate 
should  first  be  offered  at  full  rates  to  the  kis-kherajdar  ;  the  excess  lands 
were  in  1881  settled  with  the  plaintiff  for  one  year.  Subsequently,  the 
plaintiff  obtained  a  potta  for  a  portion  of  the  excess  lands  held  by  him, 
and  the  other  portion,  amounting  to  two  bighas  of  land  was  settled  by 
the  Revenue  authorities  under  a  kobala  pottah  with  the  defendant  Myarani 
Medhi.  The  plaintiff  afterwards  brought  a  suit  against  the  defendant  for 
a  declaration  that  he  was  entitled  to  a  settlement  of  these  two  bighas  of 
land,  being  part  of  the  lands  which  had  been  excluded  from  his  nisf-kheraj 
estate  and  settled  with  him  in  1881,  and  also  for  possession  of  the  same. 

[821]  The  Court  of  first  instance  dismissed  the  suit  on  the  ground 
that  the  land  had  been  excluded  from  the  plaintiffs  nisf-kheraj  estate 
and  settled  with  the  defendant,  who  had  entered  into  possession  under 
his  settlement.  An  appeal  from  this  decision  was  dismissed  by  the 
Deputy  Commissioner  who  was  of  opinion  that  inasmuch  as  the  defendant 
had  obtained  a  kobala  pottah  in  respect  of  the  land,  a  decree  for  possession 
would  affect  the  validity  of  the  settlement  made  by  the  Revenue  authori- 
ties, and  that  s.  154,  clause  («),  of  the  Assam  Land  and  Revenue 
Regulation,  1886,  barred  the  suit. 

The  plaintiff  appealed  to  the  High  Court. 

Baboo  Jasoda  Nundan  Paramanick,  for  the  appellant. 

Baboo  Sharoda  Churn  Mitter,  for  the  respondent. 

The  judgment  of  the  High  Court  (O'KiNEALY  and  GHOSE,  Jj.),  was 
as  follows : — 

JUDGMENT. 

The  facts  of  this  case,  as  we  gather  from  the  two  judgments  of  the 
lower  appellate  Court,  dated  the  1st  February  1888  and  23rd  July  1889, 
are  shortly  these.  A  certain  estate,  known  as  "  nisf-kheraj,"  was  settled 
very  many  years  ago  by  the  then  Rajah  of  Assam  with  the  predecessor  of 
the  plaintiff.  This  grant  was  subsequently  confirmed  by  the  British  Govern- 
ment. In  the  year  1879,  when  the  said  nisf-kheraj  estate  was  surveyed,  it 
was  found  that  the  piaintiff  held  certain  lands  in  excess  of  his  grant :  and 
these  lands,  including  the  land  in  suit,  were  excluded  from  the  nisf- 
kheraj  estate  and  settled  in  1881  with  the  plaintiff  for  a  year.  This 
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settlement  was  in  conformity  with  an  order  of  the  Government  of  India 
that  when  lands  were  thus  excluded  from  a  nisf-kheraj  estate,  settlement 
was  first  to  be  offered  at  full  rates  to  the  nisf-kherajdar.  Subsequently, 
however,  a  pottah  was  given  to  the  plaintiff  for  a  portion  of  the  lands 
held  by  him,  and  the  other  portion  was  settled  under  a  kobala  pottah  with 
the  defendant.  The  plaintiff  afterwards  brought  the  present  suit  to 
recover  possession  of  two  bighas  of  land,  being  a  part  of  the  lands  exclud- 
ed from  the  nisf-kheraj  estate  and  settled  with  him  in  1881. 

The  suit  of  the  plaintiff  is  upon  the  ground  of  unlawful  disposses- 
sion ;  and  the  question  which  we  have  to  consider  upon  the  facts  found 
by  the  lower  appellate  Court  is  whether  he  is  entitled  to  any  relief 
in  this  action.  The  learned  Deputy  Commissioner  is  of  [822]  opinion  that 
inasmuch  as  a  settlement  has  been  made  with  the  defendant  by  the  Revenue 
authorities,  a  decree  if  given  to  the  plaintiff  would  affect  such  settlement  ; 
and  that  this  suit  cannot,  by  reason  of  the  provisions  of  s.  154,  cl.  (a), 
of  the  Assam  Land  and  Revenue  Regulation,  1886,  lie  in  the  Civil  Court. 

It  has  been  further  contended  before  us  by  the  learned  vakeel  for  the 
respondent,  referring  to  ss.  2,  6,  and  11  of  the  Assam  Regulation,  that  all 
previous  Regulations  and  Rules  (if  any)  in  regard  to  any  of  the  matters 
dealt  with  by  the  said  Regulation  have  been  rescinded,  and  could  not 
therefore  now  be  relied  upon  ;  that  the  Regulation  recognises  only  certain 
rights  which  are  specifically  mentioned  in  s.  6  ;  and  that  the  right  claimed 
by  the  plaintiff  does  not  fall  within  that  section. 

Section  2  no  doubt  says  that  "  all  Regulations  and  Rules  (if  any)  in 
force  there  relating  to  any  of  the  matters  provided  for  by  this  regulation 
shall  be  repealed :"  but  the  proviso  (&)  to  this  section  lays  down  that  "  all 
rules  prescribed,  appointments  and  settlements  made,  powers  conferred 
and  notifications  published  under  any  enactment  hereby  repealed,  and 
all  other  rules  (if  any)  in  force  on  the  date  on  which  this  Regulation 
conies  into  force  relating  to  any  of  the  matters  hereinafter  dealt  with, 
shall  (so  far  as  they  are  consistent  with  this  Regulation,  and  could  be  pre- 
scribed, made,  conferred,  and  published  thereunder)  be  deemed  to  have 
been  respectively  prescribed,  made,  conferred,  and  published  thereunder." 

With  reference  to  this  proviso,  we  have  to  consider  whether  the  orders 
of,  and  the  rule  laid  down  by,  the  Government  of  India,  and  referred  to 
in  the  judgment  of  the  Deputy  Commissioner  "are  consistent  with  this 
Regulation,  and: could  be  prescribed,  made,  conferred  or  published  there- 
under." 

Section  6  provides  as  follows : — "  No  right  of  any  description  shall  be 
deemed  to  have  been,  or  shall  be,  acquired  by  any  person  over  any  land 
to  which  this  chapter  applies,  except  the  following : — 

(a)  rights  of  proprietors,  landholders,  and  settlement-holders  other 
than  landholders,  as  defined  in  this  Regulation,  and  other  rights  acquired 
in  manner  provided  by  this  Regulation  ; 

(&)    rights   legally    derived    from   any  right  mentioned  in  clause  (a); 

(c)  rights  acquried  under  ss.  26  and  27  of  the  Indian  Limitation 
Act,  1877; 

[823]  (d)  rights  acquired  by  any  person  as  tenant  under  the  rent 
law  for  the  time  being  in  force  : 

Provided  that  nothing  in  this  section  shall  be  held  to  derogate  from 
the  terms  of  any  lease  granted  by  or  on  behalf  of  the  British  Govern- 
ment.'' 

Sections  7,  8,  9  and  10  declare  the  rights  of  proprieto  rs  and  land- 
holders. 
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Section  11  refers  to  settlement-holders,  and  it  is  as  follows : — 

"  A  settlement-holder,  who  is  not  a  landholder,  shall  have  no 
rights  in  the  land  held  by  him  beyond  such  as  are  expressed  in  his 
settlement  lease." 

The  Regulation  then  proceeds  in  s.  12  to  give  to  the  Chief  Commis- 
sioner certain  powers,  and  it  runs  as  follows  : — 

"  The  Chief  Commissioner  may  make  rules  for  the  disposal,  by  way 
of  grant,  lease,  or  otherwise,  of  any  land  over  which  no  person  has  the 
rights  of  a  proprietor,  landholder,  or  settlement-holder  under  this  Regula- 
tion." So  that  the  Chief  Commissioner  is  empowered  to  make  rules  for 
the  disposal  of  any  land  in  respect  of  which  no  person  may  have  a  right 
under  the  Regulation. 

We  then  find  that  in  giving  to  the  Settlement  Officer  a  discretion 
in  respect  of  the  settlement  of  lands  in  which  no  person  has  a  perma- 
nent and  heritable  interest,  the  Regulation  lays  down  in  s.  32  (2) 
that  this  discretion  must  be  "  subject  to  such  rules  as  the  Chief  Com- 
missioner may  make  under  s.  12."  And  s.  35  lays  down  "If  the 
person  to  whom  a  settlement  is  offered  refuses  to  accept  it,  it  shall  be  in 
the  discretion  of  the  Settlement  Officer,  subject  to  such  rules  as  the 
Chief  Commissioner  may  make  undsr  s.  12,  to  exclude  him  for  the  term 
of  the  settlement  from  possession  of  the  estate,  and  to  offer  the  settlement 
thereof  to  any  other  parson  he  thinks  fit." 

Now,  referring  back  to  the  proviso  (V)  of  s.  2,  it  would  appear  that, 
assuming  that  the  plaintiff  has  no  right  to  this  land  as  a  settlement -holder 
(as  in  fact  he  has  none),  the  rule  prescribed  by  the  Government  of  India 
before  the  promulgation  of  the  Regulation,  that  when  lands  were  found 
by  survey  to  ba  in  excess  of  a  nisf-kheraj  estate  a  settlement  thereof 
should  be,  in  the  first  instance,  offered  to  the  nisf-kherajdar,  was  a  rule 
which  is  fully  "  consistent  with  this  Regulation,  and  could  be  prescribed, 
made,  [824]  conferred,  or  published  thereunder"  by  the  Chief  Commis- 
sioner under  s.  12  ;  and  as  such,  it  must  be  taken  to  have  been  prescribed 
under  this  Regulation. 

In  this  view  of  the  matter,  it  seems  to  us  that  the  plaintiff  has  a 
right  to  hold  the  land  and  obtain  settlement  thereof  and  that  this  right 
can  only  be  forfeited  if  he  refuses  to  take  settlement  at  full  rates.  And 
it  does  not  appear  that  a  settlement  was  offered. to  the  plaintiff,  and  that 
he  refused  to  accept  it.  That  being  so,  the  Settlement  Officer  was  not  justi- 
fied in  excluding  the  plaintiff  from  settlement. 

It  would  appear,  however,  from  the  judgment  of  the  Deputy  Com- 
missioner that  a  kobala  pottah  for  the  land  in  question  had  been  granted 
by  the  Settlement  Officer  to  the  defendant  when  this  suit  was  brought. 
We  do  not  know  what  are  the  terms  of  this  settlement. 

Section  39  of  the  Regulation  provides  that,  subject  to  the  provisions 
of  s.  151  of  this  Regulation,  the  order  of  a  Settlement  Officer  as 
to  the  person  to  whom  a  settlement  should  be  offered,  the  amount  of 
revenue  to  be  assessed,  and  the  nature  and  term  of  the  settlement  to  be 
offered,  shall  be  final,  and  a  settlement  concluded  with  that  person  shall 
be  binding  on  all  persons  from  time  to  time  interested  in  the  estate  ;  but, 
except  as  provided  by  ss.  35  and  36,  no  person  shall,  merely  on  the  ground 
that  a  settlement  has  been  made  with  him  or  with  some  person  through 
whom  he  claims,  be  deemed  to  have  acquired  any  right  to  or  over  any 
estate,  as  against  any  other  person  claiming  rights  to  or  over  that  estate." 

And  s.  151  lays  down  : — "The  Chief  Commissioner,  a  Commissioner, 
a  Deputy  Commissioner,  a  Settlement  Officer  and  a  Survey  Officer,  may 
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call  for  the  proceedings  held  by  any  officer  subordinate  to  him,  and  pass 
such  orders  thereon  as  he  thinks  fit." 

Sections  39  and  151  read  together  amount  to  this — that  a  settlement 
made  by  a  Settlement  Officer,  unless  interfered  with  by  the  Chief  Com- 
missioner, is  final;  but  the  settlement-holder  does  not  thereby  acquire  any 
right  to  the  property  as  against  any  other  person  claiming  rights  to  it.  So 
that  the  settlement  already  made  with  the  defendant  cannot  now  be 
interfered  with  ;  but  he  has  not  thereby  acquired  any  right  to  the  land  as 
against  the  plaintiff. 

[825]  And  s.  154,  which  has  been  relied  upon  by  the  Deputy  Commis- 
sioner as  debarring  the  plaintiff  from  obtaining  relief  in  the  Civil  Court, 
has  merely  the  settlement  actually  made  by  a  Settlement  Officer  in  view. 
The  first  portion  of  the  section  runs  as  follows  : — "(1)  Except  when  other- 
wise expressly  provided  in  this  Regulation,  or  in  rules  issued  under  this 
Regulation,  no  Civil  Court  shall  exercise  jurisdiction  in  any  of  the  follow- 
ing matters : — 

(a)  Question   as  to   the  validity   or  effect   of  any    settlement,  or  as  to 
whether  the  conditions  of  any  settlement  are  still  in  force  ; 

(b)  Question   as  to   the  amount   of  revenue,   tax,  cess,   or  rate    to    be 
assessed  ;  and  the  mode  or  principle  of  assessment." 

It  is  not  necessary  to  notice  the  remaining  portion  of  the  section 
except  (/«)  "  Any  matter  respecting  which  an  order  expressly  declared  by 
this  Regulation  to  be  final,  subject  to  the  provisions  of  s.  151,  has  been 
passed."  And  then  cl.  (2)  says  :  "In  all  the  above  cases  jurisdiction 
shall  rest  with  the  Revenue  authorities  only." 

If  the  plaintiff  had  sought  in  this  case  to  set  aside  the  settlement 
made  with  the  defendant,  we  apprehend  we  could  not  give  him  that  relief. 
But  he  does  not  ask  for  that :  what  he  asks  for  is  the  declaration  of  his 
right,  and  recovery  of  possession  of  the  land  from  which  he  has  been 
dispossessed.  We  think  that,  having  the  right  to  hold  the  land  and 
to  obtain  a  settlement  thereof,  his  dispossession  under  the  circumstances 
already  mentioned  was  improper.  But  the  property  having  already  been 
settled  with  the  defendant  by  the  Revenue  authorities  on  the  date  when 
the  suit  was  brought,  and  the  defendant  having  entered  into  possession 
under  that  settlement,  we  are  unable  to  interfere  with  it,  and  give  a  decree 
to  the  plaintiff  for  possession.  He  is,  however,  in  a  position  in  this  case 
to  obtain  a  declaration  that  he  is  entitled  to  a  settlement  of  the  lands  in 
question. 

We,  therefore,  direct  that  the  plaintiff  be  declared  entitled  to  a 
settlement  of  the  lands  in  suit,  and  that  the  decrees  of  both  the  lower 
Courts  be  set  aside,  but,  in  the  circumstances,  without  costs. 

c.  D.  P.  Appeal  allowed. 
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Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Rampini. 


NIL  MADHAB  SIKDAR  AND  OTHERS  (Plaintiffs)  v.  NARATTAM 
SIKDAR  AND  OTHERS  (Defendants}*      [30th  April,  1890.] 

Lease — Condition  restraining  alienation — Alienation  voluntary  or  by  act  of  law — 
Condition  for  benefit  of  lessor — Re  entry — Forfeiture — Landlord  and  Tenant — 
Transfer  of  Property  Act  (IV  of  1882),  ss.  10,  11,  12  111,  cl.  (g). 

By  a  clause  in  a  lease  it  was  stipulated  that  the  lessee  would  not  transfer  in 
writing  the  land  leased  to  him,  and  that  if  he  did  so  the  sale  was  to  be 
void.  The  land  was  sold  to  the  defendants  in  execution  of  a  decree  obtained 
against  the  lessee.  In  a  suit  in  ejectment  by  the  assigns  of  the  lessors  : 

Held  that  the  condition  was  void  under  s.  10  of  the  Transfer  of  Property  Act 
(IV  of  1882' ,  no  right  of  re-entry  being  reserved  to  the  lessors  by  the  lease. 

Held  also  that  the  land  having  been  sold  against  the  will  of  the  lessee  by  the 
act  of  a  Court,  the  lessee  could  not  be  said  to  have  voluntarily  transferred  his  in- 
terest. Tamaya  v.  Jimapa  Ganpaya  (1)  and  Subbaraya  v.  Krishna  (2)  approved. 

Semble,  that  where  a  landlord  grants  a  permanent  and  heritable  tenure  in 
land,  he  has  no  estate  left  in  him  unless  he  reserves  to  himself  a  right  of 
re-entry  or  reversion.  Sonet  Koer  v.  Himmat  Bahadur  (3). 

[F.,  28  A.  400=3  A.L  J.  196=A.W.N.  (1906)  60;  26  M.  157=12  M.L.J.  189;  14  C. 
L.J.  585  (587)  =  lOInd.  Gas.  374  ;  Appr.,  18  B.  603  (606);  R.,  29  C.  363  (366) 
=  9  C.  W.N.  856  ;  14  C.P.L.R.  114  (117)  ;  D.,  7.  C.L.J.  309  (311).] 

THIS  was  a  suit  to  recover  possession  of  certain  homestead  lands 
comprised  within  the  plaintiff's  kaimi  mokarari  jama,  which  had  been 
leased  to  one  Jai  Chandra  Kundu  by  the  plaintiffs  predecessors  in  the 
tenure  on  the  22nd  May  1875  on  a  permanent  maurasi  lease.  The  defend- 
ants alleged  that  Jai  Chandra  Kundu  had  abandoned  the  lands,  and  that 
they  had  purchased  his  interest,  which  was  a  permanent  and  transferable 
interest  in  the  lands  in  suit,  at  a  sale  in  execution  of  a  decree  obtained 
against  the  lessee. 

The  Court  of  first  instance  decreed  the  suit,  holding  that  the  jama 
was  not  transferable.  On  appeal  the  lower  appellate  Court  held 
that  it  appeared  upon  Jai  Chandra's  kabuliyat  that  the  [827]  tenure  was 
permanent  and  hereditary,  and  was  therefore  transferable  according  to  Jaw. 
The  kabuliyat  contained  a  proviso  that  the  sale  of  the  jama  by  the 
grantee  will  be  void,  but  did  not  empower  the  grantor  to  take  possession 
in  case  the  jama  should  be  sold.  Upon  the  construction  of  the  kabuliyat 
the  lower  appellate  Court  held  that  ss.  10  and  12  of  the  Transfer  of  Pro- 
perty Act  (IV  of  1882)  did  not  apply  to  the  case,  no  condition  for  re-entry 
being  expressly  reserved  for  the  benefit  of  the  lessors,  and  that  the  clause 
restricting  alienation  was  therefore  inoperative,  and  dismissed  the  plaintiff's 
suit.  From  this  decision  the  plaintiffs  appealed. 

Dr.  Rashbehari  Ghnse,  for  the  appellants. 

Baboo  Mohini  Mohun  Roy,  for  the  respondents. 

The  judgment  of  the  High  Court  (PETHERAM,  C.  J.,  and  RAMPINI, 
J.)  was  as  follows  : — 

*  Appeal  from  Appellate  Decree  No.  732  of  1889,  against  the  decree  of  Baboo  Par- 
butty  Coomar  Mitter,  Subordinate  Judge  'of  Jessore,  dated  the  4th  of  February  1889  ; 
reversing  the  decree  of  Baboo  Maamatha  Nath  Mookerjee,  Munsif  of  Jhenidah,  dated 
the  26th  of  March  1888. 

(1)  7  B,  262.  (2)  6  M.  159.  (3)  1  C.  391. 
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JUDGMENT. 

In  this  case  the  plaintiffs  are  tenure-holders,  and  they  seek  to  eject 
the  defendants  from  some  bastu  land  which  was  leased  by  the  plaintiff's 
predecessors  in  the  tenure  to  one  Jai  Chandra  Kundu  by  a  registered  lease 
on  the  9th  Joisto  1282  or  22nd  May  1875.  The  lease  is  a  permanent  and 
maurasi  one  at  a  fixed  rent  of  Rs.  2-8  per  annum,  and  in  the  kabuliyat 
executed  by  Jai  Chandra  Kundu  there  is  a  clause  by  which  he  stipulates 
that  he  will  not  transfer  in  writing  in  any  way  to  any  person  the  aforesaid 
bati  (or  homestead  land),  adding — "  If  I  do  so,  it  (i.e.,  the  transfer)  shall 
become  void."  The  land  was,  however,  in  1879  sold  in  execution  of  a 
decree  obtained  against  Jai  Chandra  Kundu,  and  the  defendants  then 
purchased  it  and  have  since  then  been  in  occupation  of  it.  The  plaintiffs 
accordingly  contend  that  the  covenant  in  the  lease  restraining  the  lessee 
from  alienation  has  been  broken,  and  that  they  are  therefore  entitled  to 
re-enter  and  eject  the  defendants  from  the  land.  The  lower  appellate 
Court  decided  against  the  plaintiffs,  and  they  now  appeal  to  this  Court. 

We  are,  however,  of  opinion  that  the  plaintiffs  are  not  entitled  to  eject 
the  defendants,  as  the  lease  contains  no  clause  giving  the  lessors  a  right  of 
re-entry  or  providing  that  the  lease  shall  become  void  in  case  of  a  breach 
of  the  covenant  against  alienation.  There  being  no  such  proviso  in  the  lease, 
the  condition  against  alienation  cannot  be  said  to  be  for  the  benefit  of  the 
lessor,  and  hence  it  is  void  under  the  provisions  of  s.  10,  Act  IV  of  1882,  and 
the  [828]  lease  cannot  be  said  to  have  determined  under  the  provisions 
of  s.  Ill,  cl.  (g)  of  the  same  Act. 

It  has  been  pressed  upon  us  by  the  learned  pleader  for  the  appellant 
that  in  the  case  of  occupancy  raiyats  a  landlord  has  always  the  right  of 
re-entry  when  the  raiyat  abandons  the  land  leased  to  him — Bibi  Suhodra 
v.  Smith  (1) ;  Narendro  Narain  Rat  v.  Ishan  Chandra  Sen  (2)  ;  Dwarka 
Nath  Misra  v.  Hurrish  Chandra  (3).  But  the  original  lessee  in  this  case 
was  not  an  occupancy  raiyat,  and  the  subject  of  the  lease  is  not  agricul- 
tural land.  Moreover,  it  seems  doubtful  whether,  when  a  landlord  grants 
a  permanent  and  heritable  tenure  in  land,  he  has  any  estate  left  in  him, 
unless  he  reserves  to  himself  a  right  of  re-entry  or  reversion  ;  for  it  has 
been  held  in  the  case  of  Sonit  Koer  v.  Himmat  Bahadur  (4)  that  in  the 
case  of  the  grant  of  an  absolute  hereditary  mokarari  tenure  it  will,  on 
failure  of  heirs  of  the  lessee,  escheat  to  the  Crown,  and  will  not  revert  to 
the  original  grantor  or  bis  heirs. 

We  are  further  of  opinion  that  even  if  the  lessor  had  provided  in  the 
lease  for  a  right  of  re-entry  in  case  of  a  breach  of  the  covenant  against 
alienation,  no  such  breach  as  would  entitle  the  lessor  to  re-enter  can  in 
this  case  be  said  to  have  been  committed. 

In  the  kabuliyat  executed  by  Jai  Chandra  Kundu,  he  merely  stipu- 
lates not  to  transfer  in  writing  the  land  leased  to  him  ;  but  when  the 
land  has  been  sold  against  his  will  by  the  act  of  a  Court,  as  in  this  case, 
we  do  not  think  that  he  can  be  said  to  have  voluntarily  transferred  in 
writing  the  land  forming  the  subject  of  the  contract  between  him  and  the 
plaintiffs  lessor.  See  Tamaya  v.  Jimapa  Ganpaya  (5)  ;  Subbiraya  v. 
Krishna  (6). 

We  accordingly  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


A.  A.  c. 


(1)  12  B.L.R.  82=20  W.R.  139. 
(3)  4  C.  925.  (4)  I  C.  391. 


(2)  13  B.L.R.  274  =  22  W,R.  22. 
(5)  7  B.  262.  (6)  6  M.  159, 
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[829]  APPELLATE  CIVIL. 

Before  Sir  W.  Comer  Petheram,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Banerjee. 


1890 

MAY  2<j. 


RUBIUN.NESSA  (Plaintiff)  v.  GOOLJAN  BIBEE  AND  OTHERS 
(Defendants)*      [26th  May,   1890.] 

Bengal   Tenancy   Act    (VIII  of  1885),  s.  149— Suit  by  third  party  claiming  rent  paid 
into  Court  in  rent  suit,  nature  of — Title  suit. 

The  object  of  s.  149  of  the  Bengal  Tenancy  Act  is  to  prevent  tenants 
being  harassed  when  disputes  arise  between  rival  claimants  to  the  land  in 
respect  of  which  the  rent  is  due.  In  a  suit,  therefore,  under  cl.  (3)  of  s.  149 
the  plaintiff  is  entitled  to  have  the  question  of  title  as  well  as  that  of  possession 
tried,  and  to  obtain  the  injunction  therein  mentioned.  Jagadamba  Devi  v. 
Protap  Ghose  (1)  referred  to  and  explained. 

[F.,  11  C.W.N.  128-N;  R.,  8  C.W.N.  248  ;  11  C.W.N.  380.] 

THIS  was  a  suit  arising  out  of  a  rent  suit  brought  by  the  defendant 
No.  1  against  the  defendant  No.  2.  The  latter  denied  the  relationship  of 
landlord  and  tenant,  and  alleged  that  the  rent  was  due  to  the  plaintiff, 
upon  whom  a  notice  was  accordingly  served  in  terms  of  s.  149,  cl.  (2) 
of  the  Bengal  Tenancy  Act  (VIII  of  1885).  The  plaintiff  now  sued  to 
obtain  an  order  under  cl.  (3)  of  that  section  to  restrain  payment  out  of  the 
money  deposited  by  defendant  No.  2,  and  to  direct  payment  of  the  said 
money  to  herself,  upon  establishment  of  her  right  to  the  land  in  the  occu- 
pation of  the  defendants  No.  2  and  No.  3,  the  plaintiff  alleging  a  title  to 
the  same  derived  from  her  husband,  the  defendant  No.  4. 

The  Court  of  first  instance  held  upon  the  evidence  that  the  plaintiff 
had  clearly  established  her  title  to  the  land  in  question  as  falling  within 
her  husband's  admitted  share  in  the  mehal  and  as  having  been  purchased 
by  her  from  him,  and  decreed  the  suit  in  her  favour,  The  lower  appellate 
Court  remarked  as  follows  ;— 

"  The  first  Court  considered  and  tried  the  suit  as  a  title  suit  raising 
several  issues,  In  the  case  of  Jagadamba  Devi  v.  Protap  Ghose  (1)  it  has 
been  held  by  the  High  Court  that  such  a  suit  is  [830]  not  a  title  suit. 
The  object  of  it,  it  appears  from  the  clause,  is  to  obtain  an  order  restrain, 
ing  payment  of  the  deposited  money  to  the  plaintiff  in  the  rent  suit,  The 
only  legitimate  issue  therefore  in  such  a  suit  of  a  summary  kind  is  in  my 
opinion  whether  the  plaintiff  is  entitled  to  restrain  the  payment  to  the 
defendant  No.  1  of  the  money  deposited  by  the  tenants  .  .  .  .  In  a 
case  like  this  the  question  of  the  conflicting  titles  of  the  hostile  parties 
ought  not,  I  think,  to  be  gone  into.  Before  the  plaintiff  can  succeed,  she 
is  bound  to  prove  that  she  has  been  actually  and  in  good  faith  in  receipt 
of  the  whole  of  the  rent  from  the  tenants,  and  if  she  fail  to  prove  this  the 
present  suit  ought  to  fail." 

The  lower  appellate  Court  held  upon  the  evidence  that  upon  this 
ground  the  plaintiff's  suit  ought  to  fail,  but  expressly  abstained  from 
deciding  any  question  of  title.  From  this  decision  the  plaintiff  appealed 
to  High  Court  on  the  ground  that  the  lower  Court  had  misapprehended 

*  Appeal  from  Appellate  Decree,  No.  1342  of  1889,  against  the  decree  of  Baboo 
Bhagwan  Chunder  Chatterjee,  Subordinate  Judge  of  Chittagong,  dated  the  22nd  of 
April  1889,  reversing  the  decree  of  Baboo  Paresh  Nath  Chatterjee,  Munsif  of  Sitakund, 
dated  the  21st  of  April  1888. 

(1)  14  C.   537. 


APPEL- 
LATE 
CIVIL. 

17  C.  829, 
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the  ruling  cited,  and  had  erred  in  restricting  the  enquiry  to  the  question 
as  to  who  was  in  actual  receipt  of  the  rent,  the  real  question  being  as  to 
the  title  to  the  land. 

Mr.  M.  L.  Sandel,  for  the  appellant. 

Baboo  Akil  Chunder  Sen,  for  the  respondents. 

JUDGMENT. 

The  judgment  of  the  High  Court  (PETHERAM,  C.  J.,  and  BANERJEE, 
J.)  was  delivered  by 

PETHERAM,  C.  J. — This  is  a  suit  which  was  brought  in  consequence 
of  money  having  been  paid  into  Court  by  a  tenant  under  s.  149  of  the 
Bengal  Tenancy  Act.  One  of  the  defendants  to  the  present  suit  sued  a 
ryot  to  recover  some  rent.  The  ryot  stated  that  the  rent  was  claimed  by 
the  present  plaintiff,  and  paid  the  amount  into  Court  under  s.  149.  When 
that  was  done,  the  plaintiff  brought  the  present  suit  against  the  defendants 
to  establish  her  right  to  the  land  in  respect  of  which  she  said  that  the 
rent  was  payable  to  her. 

The  matter  came  before  the  Munsif.  He  went  into  the  matter  and 
decreed  the  plaintiff's  claim.  The  defendants  appealed  to  the  Subordinate 
Judge,  and  the  Subordinate  Judge  has  dismissed  the  plaintiff's  suit,  not 
because  he  found  that  the  plaintiff  was  not  entitled  to  the  rent  as  an 
incident  to  the  title  to  the  land,  but  because  he  says  you  have  not  proved 
that  you  had  been  in  possession  in  the  sense  that  you  were  getting  this 
rent  from  these  [831]  tenants  for  the  last  five  years,  and  he  refused 
to  go  into  the  question  of  title  at  all,  relying  upon  the  case  of  Jagadamba 
Devi  v.  Pvotab  Chose  (1). 

In  that  case  the  Judges  held,  for  the  purposes  of  stamp  duty,  that 
that  was  not  a  title  suit,  and  that  was  all  they  held.  That,  no  doubt,  was 
a  suit  which  was  brought  to  determine  which  of  two  parties  was  entilled  to 
the  money  p\id  into  Court  under  that  section  ;  but  we  do  not  know  what 
the  form  of  that  suit  was,  or  in  fact  anything  more  than  that  the  Judges 
considered  that  the  suit  was  not  a  title  suit.  That  doos  not  determine  that 
no  suit  which  is  brought  under  circumstances  such  as  these  can  be  a  title 
suit,  or  that  the  plaintiffs  in  a  suit,  to  establish  their  right  where  the  matter 
has  come  into  dispute  by  reason  of  another  rent  suit,  and  of  the  money 
having  been  paid  into  Court,  may  not  go  into  their  title.  It  seems  clear 
to  me  that  the  object  of  s.  149  was  to  prevent  tenants  being  harassed 
where  disputes  arise  between  rival  claimants  to  the  land  in  respect  of  which 
the  rent  is  due,  and  consequently  whether  the  dispute  between  such  parties 
is  a  dispute  as  to  title,  or  a  dispute  as  to  possession  only,  they  are  at 
liberty  to  have  that  tried,  and  in  the  suit  in  which  that  is  being  tried  to 
obtain  the  injunction  which  is  mentioned  in  sub-s.  3  of  s.  149  of  the  Bengal 
Tenancy  Act. 

For  these  reasons  we  think  that  the  Subordinate  Judge  was  wrong  in 
the  view  which  he  took  of  this  case,  and  that  the  case  must  be  remitted 
to  him  for  him  to  consider  the  matter  in  all  its  bearings,  and,  having  re- 
gard to  title  as  well  as  to  possession,  determine  whether  the  plaintiff  or  the 
defendants  in  the  present  suit  are  entitled  to  this  sum  of  money  which  has 
been  paid  into  Court  by  the  tenants. 

The  costs  will  abide  the  result. 


A.  A.  c. 


Case  remanded. 


(1)  14  C.  537 
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NURSING  CHUNDER  DAWN  v.  NUFFER  CHUNDER  DUTT  AND  47r~~M9 

ANOTHER.-     [26th  May,  1890.] 

Arbitration — Jurisdiction  of  Court  over  Arbitrators — Civil  Procedure  Code  (Act  XIV 
0/1882),  ss.  508.  516. 

When  a  Court  has  referred  a  suit  to  arbitration  it  has  jurisdiction  over  the 
arbitrators  to  compel  them  to  give  up  documents  filed  before  them  as  exhibits 
during  the  course  of  the  arbitration,  and  to  return  the  original  records  of  the  suit 
which  may  have  been  handed  to  them.  Such  jurisdiction  can  be  exercised  by  an 
application  made  in  the  suit  on  notice  to  the  arbitrators. 

THE  plaintiff  sued  to  have  a  declaration  of  his  right  to  a  share  in  a 
certain  trading  partnership,  for  a  dissolution  of  such  partnership,  and  for 
the  usual  partnership  accounts  to  be  taken  by  the  Court,  and  for  a  decree 
for  such  amount  as  might  be  found  due  to  him  from  the  defendants  on 
the  taking  of  such  accounts. 

The  plaint  was  filed  on  the  21st  August  1888,  and  the  defendants  in 
due  course  appeared  and  filed  a  joint  written  statement. 

On  the  6th  December  1883  the  case  came  on  for  hearing  in  the 
presence  of  counsel  for  both  the  plaintiff  and  the  defendants,  and  an 
order  was  made  referring  all  matters  in  difference  in  the  suit  between  the 
parties  to  the  final  decision  of  Mahomed  Haniff  and  Gour  Chunder  Dutt, 
who  by  the  order  were  directed  to  make  their  award  in  writing  and 
submit  the  same  to  the  Court,  together  with  the  proceedings,  depositions, 
and  exhibits  in  the  suit,  within  one  month  from  the  date  of  the  order,  or 
within  such  further  extended  time,  not  exceeding  six  months,  as  they 
might  allow  themselves  by  endorsement  in  writing  on  an  office  copy  of 
the  order.  The  order  also  contained  the  usual  provision  for  the  appoint- 
ment of  an  umpire,  and  conferred  on  the  arbitrators  and  the  umpire  the 
usual  powers  to  examine  witnesses,  &c.,  and  also  a  direction  to  the 
Registrar  to  deliver  over  to  the  arbitrators  the  original  records  of  the  suit. 

The  order  was  drawn  up  and  filed  on  the  31st  December  1888,  and 
served  on  the  arbitrators  who  took  up  the  arbitration  and  by  endorsement 
on  the  office  copy  of  the  order  on  5th  January  [833]  1889  extended 
the  time  within  which  to  make  their  award  till  the  5th  June  1889.  On 
the  20th  of  February  1889  the  arbitrators  appointed  an  umpire,  and  on 
the  4th  June  1889  they  further  extended  the  time  within  which  to  make 
their  award  till  the  5th  July  1889. 

The  original  records  of  the  suit  were,  in  compliance  with  the  terms 
of  the  order,  handed  to  the  arbitrators,  who  proceeded  with  the  reference, 
and  held  several  meetings,  in  the  course  of  which  various  books  of  accounts 
and  documents  were  put  in  and  filed  before  them  as  exhibits. 

On  the  8th  July  1889  an  order  was  made  by  the  Court  in  the  suit 
extending  the  time  for  the  making  and  filing  of  the  award  till  the  5th 
September  1889,  and  after  the  last  mentioned  order  was  passed  the 
arbitrators  held  various  other  meetings,  making  some  35  meetings  in  all 
held  in  the  course  of  the  arbitration. 

Before  any  award  was  made  the  parties  amicably  settled  all 
questions  at  issue  between  them  in  the  suit,  but  such  settlement  was 
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1890       not   recorded   in    Court   until  after   the   notice  of  the  present  motion  was 
MAY  26.     given,  and  after  the  motion  had  in  fact  been  brought  on    for    hearing   and 

adjourned. 

ORIGINAL  Qn   the   26th    April    1890    a  notice  was  served  on  the  arbitrators  and 

UIVIL.  ^e  plaintiff  at  the  instance  of  the  defendants,  of  an  application  to  the 
i'i  C  832  Court  for  an  order  directing  the  arbitrators  to  deliver  up  to  the  defendants, 
or  their  attorney,  or  to  the  Court,  the  papers,  books,  and  documents  filed 
by  the  defendants  as  exhibits  in  the  course  of  the  hearing  before  the 
arbitrators,  and  to  pay  the  costs  of  the  application.  The  application  was 
based  on  the  proceedings  in  the  suit  and  a  joint  affidavit  of  one  of  the  de- 
fendants and  a  clerk  in  the  employment  of  the  defendant's  attorney. 

The  affidavit,  after  setting  out  in  detail  the  proceedings  referred  to 
above,  stated  that  the  arbitrators  had  agreed  to  act  as  such  without  remu- 
neration, and  that  neither  the  defendants  nor  the  plaintiff  were  indebted 
to  either  of  them,  and  went  on  to  set  out  certain  correspondence  which  had 
passed  between  the  arbitrators  and  the  parties  through  their  respective 
attorneys,  in  which  the  former  claimed  their  fees  and  complained  of  the 
settlement  being  made  behind  their  backs,  and  the  latter  made  charges 
of  incompetence,  irregularities,  and  fraudulent  conduct  on  the  part  of 
[834]  the  arbitrators.  These  charges,  however,  were  not  gone  into  at 
the  hearing  of  the  motion.  The  affidavit  also  set  out  correspondence 
between  the  defendants'  attorney  and  the  arbitrators,  in  which  the  foi  mer 
demanded  the  return  of  the  books  and  documents  the  subject-matter  of 
the  present  application,  and  in  which  the  arbitrators  expressed  their 
willingness  to  comply  with  such  request,  and  went  on  to  state  that  the 
defendants  had  sent  to  take  delivery  of  them,  but  had  failed  to  get  them, 
and  to  describe  the  various  unsuccessful  attempts  made  to  obtain  them. 

On  the  notice  of  motion  being  given,  the  arbitrator,  Mahomed  Abdul 
Haniff,  appeared  to  contest  the  application  and  filed  an  affidavit  in  reply, 
in  which  the  various  charges  referred  to  above  were  denied,  and  in  which 
he  denied  that  he  and  his  co-arbitator  had  ever  consented  to  act  without 
remuneration,  and  stated  that  they  had  been  always  ready  and  willing  to 
proceed  with  the  arbitration,  but  had  been  prevented  from  doing  so  by 
the  parties  not  appearing  before  them  on  dates  fixed  for  meetings,  and  he 
submitted  that  the  settlement  by  the  parties  should  not  be  allowed  to 
deprive  him  of  his  rights  under  the  order  of  reference,  and  that  he  was 
entitled  to  be  paid  his  fees  for  the  meetings  which  had  been  held. 

On  the  motion  coming  on  to  be  heard — 

Mr.  Bonnerjee,  appeared  on  behalf  of  the  defendants, 

Mr.  Pugh)  for  the  plaintiff. 

Mr.  Bonnaiid,  on  behalf  of  Mahomed  Abdul  Haniff. 

The  other  arbitrator,  Gour  Chunder  Dutt,  did  not  appear. 

Upon  Mr.  Boner jee  moving,  the  Court  raised  the  question  as  to 
whether  it  had  any  power  to  make  an  order  of  the  kind  asked  for  against 
an  arbitrator,  and  at  the  suggestion  of  Mr.  Bonnerjee  the  motion  was  al- 
lowed to  stand  over. 

During  the  interval  an  application  was  made  to  the  Court  on  behalf 
of  the  plaintiff  to  have  the  settlement  of  the  suit  recorded. 

On  the  15th  May  the  motion  came  on  to  be  heard,  the  same  Counsel 
appearing. 

Mr.  Bonitefjee."*' The  Court  has  jurisdiction  to  make  the  order  asked 
for.  The  order  of  reference  directs  the  arbitrators  to  submit  the  proceed- 
ings,  depositions,  and  exhibits,  with  their  award  to  the  Court.  Tha 
original  record  of  the  suit  was  directed  to  be  made  over  to  the  arbitrators, 

1100 


YIII.]  N.     CHUNDER    DAWN   Vt    NUFFER   CHUNDER    DUTT       17  Cal«  836 

and  was  made  over  to  them,  and  the  [835]  Court  must  have  1890 
the  power  to  order  that  to  be  returned  to  itself.  The  arbitrators  having  MAY  26. 
takn  up  the  arbitration  under  the  order  of  reference,  must  be  bound  by 
and  obey  its  terms.  If  they  had  refused  to  act,  as  it  was  open  to  them  to 
do,  the  Court  would  then  have  had  no  jurisdiction  over  them,  but  by 
voluntarily  accepting  the  burden  of  the  reference,  they  must  obey  the  order.  170  832 
Section  516  of  the  Code  provides  that  arbitrators  shall  cause  their  award 
to  be  filed  in  Court  together  with  any  depositions  and  documents  which 
have  been  taken  and  proved  before  them.  In  Fitzpatvickv.  Macnaghten  (1), 
Phear,  J.,  held  that,  under  the  corresponding  provisions  of  Act  VIII 
of  1859,  the  Court  which  had  referred  a  case  was  vested  with  the  juris- 
diction to  control  and  direct  the  proceedings  of  the  arbitration.  Section 
514  of  the  present  Code  provides  that  the  Court  may  make  an  order 
superseding  the  arbitration  in  certain  cases,  and  in  such  case  proceed 
with  the  suit  itself,  and  to  do  that  the  Court  must  necessarily  be  clothed 
with  power  to  compel  the  record  and  documents  being  brought  back 
into  Court.  In  the  case  of  Joy  Mnngal  Singh  v.  Mohun  Ram  Marwavee  (2), 
Norman,  J.,  in  noticing  the  conduct  of  one  of  the  arbitrators 
in  allowing  certain  books  to  be  removed  from  the  record,  states  as  fol- 
lows : — "  The  documents  were  entrusted  to  him  by  the  Court  and  it  was 
his  plain  and  simple  duty  to  return  them  to  the  Court."  It  is  clear,  there- 
fore, that  an  arbitrator  owes  a  duty  to  the  Court  in  respect  of  documents 
entrusted  to  him  by  the  Court,  or  filed  by  the  parties,  and  this  case  shows 
that  the  Court  has  exercised  jurisdiction  over  arbitrators.  [WILSON,  J. — 
It  does  not  appear  from  the  report  of  that  case  on  whom  the  order  was 
made.]  It  would  seem  from  the  concluding  portion  of  the  judgment  that 
all  the  books  and  exhibits,  together  with  the  proceedings,  were  ordered  to 
be  brought  into  Court  with  the  award,  and  that  would  seem  to  point  to 
the  order  being  made  on  the  arbitrators.  In  Jagat  Sunderi  Dasi  v. 
Sonitan  Bysak  (3)  the  Court  exercised  jurisdiction  over  the  surviving 
arbitrator,  and  Norman,  J.,  stated  that  the  arbitrator  ought  not  to  make 
over  the  proceedings,  depositions,  and  exhibits  in  the  suit  to  one  of  the 
parties,  but  that  it  would  be  his  plain  duty  to  transmit  them  to  the  Court. 
[836]  In  Rambullub  Pal  v.  Ramanando  Pal  (4),  notice  was  given  to  the 
arbitrators  to  show  cause  why  certain  documents  should  not  be  returned 
by  them  to  the  Court,  and  the  order  was  made,  but  in  that  case  the  arbi- 
trators appear  to  have  submitted  themselves  to  the  jurisdiction  of  the 
Court,  and  the  present  question  was  not  raised.  All  these  cases,  however, 
show  that  here,  where  we  are  governed  by  the  provisions  of  the  Civil  Pro- 
cedure Code,  arbitrators  owe  a  plain  duty  to  the  Court,  and  consequently 
the  Court  has  jurisdiction  to  make  the  order  asked  for, 

Counsel  then  went  into  the  merits  of  the  case,  and  submitted  that  the 
order  asked  for  was  one  which  should  be  made. 

Mr.  Pugh  supported  Mr.  Bonnerjee,  and  contended  on  the  merits  that 
the  order  ought  to  be  made,  and  that  the  jurisdiction  contended  for  was 
clearly  a  salutary  one  and  one  that  should  be  exercised, 

Mr,  Bonnaud. — The  Court  has  no  jurisdiction  to  make  the  order  asked 
for— 

1st. — Because  it  has  no  summary  jurisdiction  over  arbitrators, 

2nd, — Because  the  parties  having,  after  the  order  of  reference,  settled 
the  case,  there  is  no  suit  pending  before  the  Court  in  which  any  order 

(1)  21  W.  R.  211,  (2)  12  W.  R.  397  (401,  402).  (3)  5   B.L.R,  337, 

(4)  Suit  No,  63  of  1885,  unreported, 
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1890       can  be  made.     The   parties  have,  by   their  own  act,   put  an  end  to  the 
MAY  26.     arbitration,    and    thereby    divested  the    arbitrators   of  their  character   as 
such,  and  have  therefore  rendered  it  impossible  for  any  order  to    be  made 


3rd  —  When  matters  in  dispute  in  a  suit  have  been  referred  by  con- 
17  C.  832.  sen*  to  arbitration,  the  effect  of  the  reference  is,  not  only  that  the  suit  in 
Court  is  abandoned,  but  also  that  the  Court  is  divested  of  all  jurisdiction 
in  the  suit  in  all  matters  except  one,  namely,  to  deal  with  the  award 
when  made  and  filed  in  Court.  As  no  award  has  been  or  could  be  made 
in  this  case,  the  Court  has  no  jurisdiction  to  make  any  order  such  as  that 
asked  for. 

The  cases  cited  by  Mr.  Bonnerjee  have  no  application  to  the  present 
matter,  as  they  are  cases  in  which  the  awards  of  the  arbitrators  have 
been  filed  in  Court  and  confirmed  by  the  Court,  the  Court  thereby  having 
jurisdiction  to  deal  with  them.  The  case  here  is  totally  different,  for  the 
award  could  not  be  made  in  consequence  of  the  parties  having  settled 
their  disputes  out  of  Court  and  without  notice  to  the  arbitrators,  thereby 
rendering  them  functi  officio. 

[837]  Again,  tne  reference  to  arbitration  having  been  made  by  an  order 
of  Court  and  with  the  consent  of  the  parties,  all  that  remains  for  the  Court 
to  do  is  to  pass  orders  under  ss.  513  and  514  of  the  Code  of  Civil  Procedure, 
namely,  "  summoning  witnesses,"  "  enlarging  the  time  for  making  the 
award,"  &c.,  all  of  which  duties  are  of  a  purely  ministerial  character. 
The  subsequent  sections  of  the  chapter  only  deal  with  the  award  when 
made  and  filed,  and  there  is  no  section  in  the  Code  which  gives  the  Court 
jurisdiction  over  an  arbitrator  where  no  award  is  made  or  filed,  or 
where,  as  in  the  present  case,  the  parties  having  settled  their  differences 
there  is  no  matter  in  question  in  the  action  to  be  adjudicated  upon. 
Under  the  circumstances,  the  case  of  Penrice  v.  Williams  (1)  is  strongly  in 
point.  There  it  was  held  by  Chitty,  J.,  that  the  effect  of  an  order, 
made  by  consent  of  the  parties,  referring  the  action  and  all  matters  in  dis- 
pute to  arbitration,  was  that  there  was  no  longer  any  action  or  question 
in  an  action  pending  before  the  Court,  and  therefore  that  the  jurisdiction 
of  the  Court  was  exhausted  ;  and  that  for  all  practical  purposes  the 
action,  so  far  as  the  Court  was  concerned,  had  disappeared  in  every  re- 
spect except  one,  viz.,  to  allow  judgment  to  be  entered  up  according  to  the 
award,  when  made.  It  was  therefore  held  that  the  power  of  the  Court 
to  make  any  judicatory  order  over  the  arbitrator  was  gone.  [See  also 
Woodley  v.  Johnson  (2)  ;  Chitty's  Equity  Index,  4th  Ed.,  p.  153  ;  Sheoam- 
bay  v.  Deodat  (3)  ;  Havadhun  Dutt  v.  Radhanath  Saha  (4)  ;  Russell  on 
Awards,  5th  Ed.,  p.  477.] 

There  is  no  summary  jurisdiction  in  the  Court  over  an  arbitrator. 
Here  the  arbitrators  have  been  brought  before  the  Court  on  a  notice  of 
motion  which  is  irregular.  When  it  has  been  sought  to  deal  with  an 
arbitrator,  the  usual  practice  has  been  to  issue  a  rule  on  him  to  show 
cause. 

In  Dossett  v.  Gingell  (5),  an  arbitrator  refused  to  deliver  up  the 
award  except  on  payment  of  an  exorbitant  fee,  and  so  compelled  the  party 
to  pay  it,  as  he  did  under  protest.  The  Court,  on  the  ground  of  want  of 
jurisdiction  over  the  arbitrator,  refused  an  application  for  an  attach- 
ment  to  force  him  to  refund  the  amount  [838]  found  on  taxation  to  be 

(1)  L.R.  23  Ch.  Div.  333.  (2)  1  Molloy,  394.  (3)  9  A.  168, 

(4)  10  W.  R.  398.  (5)  2  M.  &  G.  870, 
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excessive,  Tindal,  C.  J.,  holding  that  the  Court  was  not  warranted  by  any         1890 
principle   of   law,  or  by   the  practice  which  prevailed,  in  making  the  rule     MAY  26. 
absolute   against   the   arbitrator.     In    the    present   case  the   parties  have   ORIGINAL 
clearly  compromised  the   case    with   a  view  to  deprive  the  arbitrators  of      CIVIL. 

their   fees,   and    under   the   circumstances    the    Court,    even  if  it  had  the         ' 

jurisdiction  contended  for,  ought  not  to  make  the  order  asked  for.  17  C.  832. 

Mr.  Bonnerjee  in  reply. — The  case  of  Dossett  v.  GingJl  (1),  does  not 
help  the  other  side,  as  it  was  a  very  different  case  from  the  present.  Here 
the  arbitrators  made  no  award  and  could  make  no  award.  Had  they  done 
so,  s.  516  gives  ample  power  to  the  Court  to  compel  arbitrators  to  bring 
in  the  papers  and  documents  filed  before  them,  and,  if  it  could  have  done 
so  if  the  award  had  been  filed,  it  can  equally  do  so  if  no  award  be  filed. 
Under  s.  514  the  Court  can  put  an  end  to  an  arbitration,  and  all  incidental 
powers  for  that  purpose  must  be  taken  to  be  conferred  on  the  Court. 

The  following  judgment  was  delivered  on  May  26th : — 

JUDGMENT. 

WILSON,  J. — The  defendants  have  applied  for  an  order  directing 
that  the  arbitrators  appointed  to  decide  the  matters  in  difference  in  this 
suit  should  give  up  certain  documents  which  came  to  their  hands  as  arbi- 
trators- 

The  order  of  reference  was  made  on  the  6th  December  1888.  It 
prescribed  a  time,  with  a  limited  power  of  extension  by  the  arbitrators, 
for  the  arbitrators  to  make  and  file  their  award,  "  together  with  all  pro- 
ceedings, depositions,  and  exhibits."  The  Registrar  was  by  the  same 
order  directed  to  deliver  over  to  the  arbitrators  the  original  records  of  the 
suit.  By  another  order  of  Court  the  time  for  making  an  award  was  extend, 
ed  beyond  the  period  to  which  the  arbitrators  could  have  extended  it. 
Ultimately  the  extended  period  expired  without  any  award  being 
made,  and  the  parties  have  since  settled  their  differences  amicably.  There 
remain  in  the  hands  of  the  arbitrators  certain  documents,  filed  as  exhibits 
while  the  arbitration  proceedings  were  pending.  They  do  not  and  could 
not  claim  any  lien  upon  the  documents  or  any  right  to  them  of  any  kind. 
The  only  question  raised  is  whether  the  Court  has  jurisdiction  to  order 
the  arbitrators  to  give  up  the  documents. 

[839]  After  a,ar  order  jhas  been  made  referring  the  subject-matter  of 
a  suit  to  arbitration',  the  Court,  by  s.  508  of  the  Procedure  Code,  is  preclud- 
ed from  itself  dealing  with  the  matter  which  has  been  so  referred,  except 
in  the  contingencies  and  in  the  modes  provided  by  the  Code.  But  the  suit 
nevertheless  continues  to  be  a  pending  suit;  it  may  in  certain  events  have 
to  be  heard  by  the  Court  itself ;  and,  while  the  arbitration  proceeds,  the 
Court  may  have  to  make  orders  of  various  kinds  in  furtherance  of  the 
proceedings. 

The  arbitrator  cannot  be  compelled  by  the  Court  to  undertake  the 
reference  or  to  proceed  with  it  or  to  make  an  award.  But  if,  and  so 
far  as,  he  acts  as  arbitrator,  he  takes  upon  himself,  not  only  a  duty  towards 
the  parties,  but  also,  as  was  pointed  out  in  the  case  of  Maharajah  Sir  Joy 
Mttngul  Singh  v.  Mohun  Ram  Marwaree  (2),  a  duty  to  the  Court,  and 
this  is  distinctly  the  case  with  respect  to  documents.  Section  516  expressly 
requires  arbitrators  who  have  made  an  award  to  file  it,  together  with 
any  depositions  and  documents  which  have  been  taken  and  proved  before 

(1)  2  M.  and  G.  870.  (2)  12  W.  R.  397. 
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1890       them.     With   regard   to   documents  transmitted  by  the  Court  to  the  arbi- 
MAY  26>     trator  as  part  of  the  record,  it  was  said,  in  the  case  already  referred  to : — 

ORIGINAL  "  The  documents  were  entrusted  to  him  by  the  Court,  and   it   was   hi? 

CIVIL.       plain  and  simple  duty  to   return   them    to   the   Court."   As   to   documents 

entrusted    directly   by  the   Court    to   an  arbitrator,  such  as  the  records  of 

17  C.  832.  the  sujtt  j  think  it  clear  that  he  is  bound  to  return  them  when  bis  right 
to  keep  them  as  arbitrator  comes  to  an  end,  whether  by  the  making  of 
his  award  or  by  the  making  of  an  award  becoming  impossible  ;  and  I  see 
no  solid  distinction  between  such  documents  and  exhibits  with  which  he 
is  entrusted  by  reason  of  the  order  appointing  him  arbitrator,  and  a  direct- 
ing exhibits  to  be  filed.  This  being  the  duty  of  the  arbitrator,  and  a  duty 
towards  the  Court,  it  follows,  in  my  opinion,  that  that  duty  can  be  en- 
forced by  order  made  upon  the  arbitrator. 

There  will  be  an  order  directing  .the  arbitrators  to  deliver  up  to  the 
Court  the  documents  mentioned  in  the  notice  served  upon  ih.-m  with 
costs  against  Abdul  Haniff,  who  opposed  the  application. 

Application  granted. 

Attorney  for  the  plaintiff:  Baboo  Kali  Nath  Mitter. 
Attorneys  for  the  defendants  :  Messrs.  Gregory  &*  Moses. 
Attorney  for  the  arbitrator,  Abdul  Haniff:  Mr.  /.  Remfry. 
H.  T.  H. 
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Before  Mr.  Justice  Wilson  and  Mr.  Justice   Pigot. 


ALI  KADER  SYUD  HOSSAIN  A  LI  (Plaintiff]  v.  GOBIND  DASS 
(Defendant).  *    [27th  May,  1890.] 

Discovery— Interrogatories— Fishing  question—Suit  for  recovery  of  land— Title— 
Defective  pleadings— Issues— Code  of  Civil  Procedure  (Act  XlV  of  1882), 
ss.  112,  121—127,  146. 

Interrogatories  are  not,  in  this  country,  to  be  framed  to  anticipate  or  supply 
defects  of  pleading  or  to  ascertain  the  case  of  the  other  side.  Where  the 
pleading  of  either  party  is  too  vague,  the  Court  may  call  for  a  further  or  fuller 
written  statement,  or  may  frame  and  record  issues  until  the  case  raised  by  the 
pleadings  is  ascertained  with  sufficient  clearness. 

A  plaintiff  may  interrogate  with  a  view  to  obtain  information  or  admissions 
in  support  of  his  own  case,  and  this  right  extends  not  only  to  his  original  case, 
but  also  to  any  answers  which  he  has  to  make  to  the  defendant's  case,  subject 
to  the  qualification  (inter  alia)  that  the  interrogatories  must  be  directed  to  a 
case  on  which  the  plaintiff  has  already  determined  and  to  which  he  has 
committed  himself.  He  cannot  be  allowed  to  put  fishing  questions  in  order  to 
try  whether  he  can  discover  any  flaw  in  the  defendant's  case  or  suggest  any 
answer  to  it. 

[Appr.,  23  C.  117  (12-0.] 

THIS  was  a  motion  in  support  of  a  summons  taken  out  on  the  part 
of  the  plaintiff  to  consider  the  sufficiency  of  affidavits  made  by  the  defend- 
ant in  answer  to  certain  interrogatories  administered  to  him  by  the 

plaintiff. j 

*  Original  Civil  Suit  No.  261  of  1888. 
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The    plaintiff,    the    Nawab   Bahadoor   of    Moorshedabad,   stated   in        1890 
his  plaint  that  certain    tenanted    land,   situate   and    numbered    49,  strand      MAY  27. 
Road,    234    and    235,    Durmahatta    Street,   and    3,    4   and   5,    Nawab's    QRIGINAL 
Lane   at  Juggernath   Ghat   in  the    town   of  Calcutta,    and    forming    part       £lvu 
of  talook  Sootanutty,  was  on    the  14th   January    1874,  and   had,  for  many 
years  prior   thereto,    been  the   absolute    property   of  his   father,    the   late     ^l  C.  840. 
Nawab    Nazim   of  Bengal,   Behar,    and    Orissa,  and  the  plaintiff  became 
entitled  to  the  said  land  (together    with   other    property)  for  his  own  abso- 
lute benefit  under  and  by  virtue  of  an  indenture    made    between  his  father 
and  himself  on  the   date   last   mentioned.     The  plaint  further   stated  that 
the  said  land  had  always  been  in  the  occupation    of  certain    persons  as  the 
tenants  thereof  paying  rent  for  their  respective    holdings  from  time  to  time 
[841]  to  the  person  or  persons  entitled  for  the  time   being  to  receive  such 
rent ;  that  for  many   years    prior  to  the    30th   August    1862   the    said  land 
was  in  the  direct  possession  of  the  plaintiffs    father,    and    the  tenants  paid 
their  rents  to  his  agents  and  servants,  and  that  one  of  such  tenants  occupy- 
ing a  portion  of  the  said  land  on  the  last -mentioned   date  and  prior  thereto 
was  a  person  of  the  name  of  Itcharam,    the    quantity   of  land  occupied  by 
him  being  8  chittacks  and  the  rent  paid  therefor  being  Rs.  9-9  per  annum. 

The  plaint  further  stated  that  by  an  indenture  dated  the  30th  August 
1862  the  plaintiff's  father  farmed  (amongst  other  property)  the  said  land 
to  one  Heeraloll  Seal  (since  deceased)  for  a  period  of  15  years  from  the 
date  thereof,  and  under  and  by  virtue  thereof  the  said  Heeraloll  Seal,  and 
after  his  death  his  representatives,  remained  in  direct  possession  of  the 
land  until  the  30th  August  1877,  when  they  made  over  possession  to  the 
plaintiff  as  the  owner  of  the  land,  and  the  plaintiff  had  been  since  then 
and  still  was  in  direct  possession  thereof.  The  plaintiff  after  obtaining 
direct  possession  proceeded  to  make  a  fresh  settlement  with  the  tenants, 
and  it  was  then  ascertained  that  the  8  chittacks  of  land  formerly  in  the 
occupation  of  Itcharam  had  been  increased  in  area  by  encroachment 
upon  other  lands  belonging  to  the  plaintiff  to  13  chittacks,  and  the  said 
13  chittacks  were  at  the  time  of  the  settlement  found  to  be  in  the 
occupation  of  the  defendant. 

After  mentioning  the  boundaries  the  plaint  further  stated  that  the  13 
chittacks  of  land  found  in  the  defendant's  possession  were  numbered  as 
plot  16  in  a  survey  plan  prepared  under  the  orders  of  Government  by  a 
special  Deputy  Collector  appointed  for  that  purpose.  The  defendant  on 
being  called  upon  to  come  to  a  settlement  with  the  plaintiff  or  to  give  up 
possession  of  the  land  declined  to  do  so,  and  had  since  been  in  possession 
without  paying  any  rent  to  the  plaintiff.  The  plaintiff,  therefore,  prayed 
for  ejectment,  mesne  profits,  and  further  or  other  relief. 

The  defendant  Gobind  Dass  pleaded  limitation  in  bar  of  suit  and, 
without  waiving  that  objection,  further  stated  that  he  was  the  present 
owner  and  shebait  and  mohunt  of  the  Thakoor  Ram-Sittah  located  in  a 
temple  standing  on  a  piece  of  land  about  13  chittacks  in  area  (setting  out 
the  boundaries),  and  that  he  had  been  in  possession  of  the  land  and  temple 
and  buildings  and  [842]  Thakoor  for  a  period  of  about  forty-five  years, 
and  that  he  had  never  attorned  to  or  paid  rent  to  the  plaintiff  or  his 
father,  or  to  any  other  person. 

Upon  information  and  belief  the  defendant  also  stated  that  up  to 
about  fifty  years  ago  there  had  existed  on  the  said  piece  of  land  an  old 
temple  which  was  rebuilt  about  that  time  by  one  Rampersaud  Hurroper- 
saud  at  his  own  expense  as  a  pious  act,  and  that  from  that  time  down  to 
the  time  when  the  defendant  came  into  possession  one  Gomlee  Dass  had 
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1890       been  the  shebait  and  mohunt  of  the  Thakoor,  and  had  been  and    was  in 

MAY  27.      possession  of  the  land  and  temple  and  had  never  attorned  or   paid  rent  to 

OR~GIN  L    ^e  P^a^nti^ or  any  otner  person,  and  that    the  land    and   buildings    had 

rIVIL     '    never  been  in  the   occupation   of  any  one  of  the  name    of  Itcharam.     The 

defendant  also  denied  the    possession   of  Heeraloll    Seal,    or  that   any  rent 

17  C.  840.    had  ever  been  paid  to  him,  and  denied  the  statements    contained    in  the 

plaint  save  and  except  what  was  expressly  admitted  by  him. 

After  affidavits  of  documents  had  been  filed  by  both  parties,  the 
plaintiff  applied  for,  and  under  the  leave  of  the  Court  administered  certain 
interrogatories  for  the  examination  of  the  defendant  as  to  the  history  of 
the  temple  and  the  other  allegations  set  out  in  the  defendant's  written 
statement,  to  which  the  defendant  filed  an  answer  objecting  to  many  of 
the  interrogatories  on  the  ground  that  the  matters  therein  contained  were 
inquisitorial,  and  related  solely  to  the  defendant's  case  and  title,  and  in 
no  way  to  the  plaintiffs  case  or  his  alleged  title. 

The  interrogatories  which  the  defendant  objected  to  answer  were  as 
follows : — 

"  2.  State  to  the  best  of  your  knowledge,  information,  and  belief 
where  Rampersaud  Hurropersaud  named  in  your  written  statement 
resided  ;  whether  he  is  alive  or  dead  ;  and  what  connection  he  had  with 
the  land  the  subject-matter  of  this  suit. 

11 3.  State.  .  .  by  whom  the  said  Rampersaud  Hurropersaud  had 
it  [the  old  temple]  rebuilt,  and  whether  the  person  or  persons  rebuilding 
the  same  is  or  are  alive  or  dead  ;  and  if  alive,  where  he  or  they  may  be 
found. 

"  5.  State,  similarly,  under  what  circumstances  you  obtained 
possession  of  the  said  land  and  temple  and  buildings  and  Thakoor 
[843]  mentioned  in  the  said  second  paragraph  of  your  said  written  state- 
ment. 

"  6.  State,  similarly,  if  you  were  ever  appointed  shebait  and  mohunt 
of  the  Thakoor  mentioned  in  the  said  third  paragraph  of  your  said  written 
statement.  If  aye,  state  to  the  best  of  your  knowledge,  information,  and 
belief  by  whom  were  you  so  appointed,  and  when  and  how  was  such 
appointment  evidenced. 

"  7.  If  the  said  appointment  was  evidenced  by  any  instrument  in 
writing,  state  to  the  best  of  your  knowledge,  information,  and  belief  in 
whose  power,  possession,  or  control  such  instrument  now  is,  or  in  whose 
possession,  power,  or  control  you  last  saw  the  same. 

"  8.  If  you  state  in  answer  to  the  latter  part  of  the  6th  interrogatory 
that  such  appointment  was  not  evidenced  by  any  writing,  then  state  to 
the  best  of  your  knowledge,  information,  and  belief  in  whose  presence  was 
such  appointment  made,  and  whether  the  person  or  persons  in  whose  pre- 
sence such  appointment  was  made  is  or  are  alive  or  dead  ;  and  if  alive, 
.where  he,  she,  or  they  may  be  found. 

"  11.  State  to  the  best  of  your  knowledge,  information,  and  belief  how 
old  you  were  when  you  obtained  possession  of  '  the  said  land  and  temple 
and  buildings  and  Thakoer'." 

The  plaintiff  applied  for  a  summons  to  compel  the  defendant  to 
answer  the  above  interrogatories  fully  and  sufficiently. 

At  the  hearing  of  the  application,  Mr.  Pugh  and  Mr.  Ameer  Ali 
appeared  for  the  plaintiff  and  Mr.  Dunne  for  the  defendant.  The  Court 
(WILSON,  J.)  after  hearing  arguments  on  both  sides  decided  to  have  the 
matter  re-argued  before  a  -Bench  of  two  Judges,  the  points  raised  being 
of  considerable  importance. 
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On   the  29th   April  the   Court  (WILSON   and  PIGOT,   JJ.)  sat   to  hear       1890 
the  further  arguments.  MAY  27. 

Mr.    Pugh  and    Mr.  Bonnevjee   appeared  for   the  plaintiff  in  support  of 
the  summons,  and  Mr.  Dunne  appeared  for  the  defendant. 

Mr.  Bonnerjee. — This  case  is  different  from  the  usual  cases  in  eject-  _^ 
ment.  Here  the  plaintiff  as  a  zemindar  is  entitled,  on  finding  a  person  in  17  c.  840. 
possession,  to  claim  rent  from  him.  I  rely  upon  the  case  of  Kripamoyi 
Dabia  v.  Durga  Govind  Sirkar  (1)  and  the  cases  [844]  there  cited  as 
showing  that  it  is  for  the  tenant  to  prove  that  he  is  not  liable  for  rent. 
This  is  a  zemindary  forming  part  of  talook  Sootanutty  as  set  out  in  the 
plaint.  If  I  prove  that  this  is  my  zemindary,  then  the  onus  will  lie  ort 
the  defendant.  [Mr.  Dunne. — There  is  no  allegation  as  to  this  in  the 
pleadings.  Part  of  the  talook  is  vested  in  the  Sobha  Bazar  Rajahs.]  These 
interrogatories  are  preliminary  to  the  plaintiff  proving  his  case.  The 
presumption  I  claim  will  only  arise  on  my  proving  that  the  land  is  within 
my  zemindary.  The  principle  enunciated  in  Lyell  v.  Kennedy  (2)  clearly 
lays  down  a  proposition  entitling  me  to  an  answer  here.  There  is  no 
difference  between  an  action  in  ejectment  and  any  other  action.  That 
case  is  also  an  authority  that  whether  the  plaintiff  claims  on  legal  or 
equitable  grounds,  his  right  is  the  same.  I  rely  on  the  case  of  the  Attor- 
ney-General v.  The  Corporation  of  London  (3)  to  show  that  a  plaintiff 
may  administer  interrogatories  in  support  of  his  own  case,  or  to  repel  the 
defendant's  case,  or  to  obtain  admissions  from  the  defendant,  and  he  is 
entitled  to  ask  the  defenda-nt  what  his  defence  is  and  the  manner 
in  which  he  means  to  support  it,  but  not  to  see  the  proofs  by  which  his 
case  is  to  be  established.  [PiGOT,  J. — He  is  to  be  confined  to  establish- 
ing his  own  substantive  case,  and  cannot  seek  a  discovery  of  the  evidence 
on  the  other  side — vide  the  remarks  of  Kay,  J.,  in  Bidder  v.  Bridges  (4).J 
We  want  to  discover,  not  his  proofs,  but  the  nature  of  his  defence,  and  1 
can  repel  his  defence  by  showing  that  some  one  else  was  in  possession  as 
my  tenant,  and  that  he  holds  from  him.  To  make  his  title  stronger  than 
that  of  the  defendant  the  plaintiff  may  interrogate  as  to  every  thing  but 
evidence.  In  Lyell  v.  Kennedy  (2)  Lord  Selborne  at  page  225  refers  to 
the  two  cardinal  rules  as  laid  down  by  Wigram  on  Discovery,  2nd  Ed., 
1840,  p.  14,  and  I  rely  upon  his  statement  of  the  law  (pp.  223-229), 
and  Lord  Bramwell  goes  even  further  (pp.  229-230).  Interrogatories 
2  and  3  are  relevant  to  the  plaintiff's  case.  The  language  the  defend- 
ant has  used  in  refusing  to  answer  is  not  sufficient  according  to  the 
authorities — Minet  v.  Morgan  (5).  He  should  allege  that  they  do 
[845]  not  go  to  support  the  plaintiffs  case.  The  case  of  Towne  v.  Cocks  (6) 
is  also  in  my  favour.  If  limitation  is  set  up  the  plaintiff  is  entitled  to 
ask  the  defendant  when  he  came  into  possession.  The  cases  are  to  be 
found  collected  in  Sichel  and  Chance  on  Discovery,  at  pp.  94-99.  [Picor, 
J.,  referred  to  the  remarks  of  Jessell  M.R.,  in  The  Attorney-General  v. 
Gaskill  (7)  at  p.  527.]  I  would  also  refer  to  the  case  of  Bemolemoney 
Dassee  v.  Hullodhur  Bulltib  (8),  where  Lord  Cottenham's  observations  in 
The  Attorney-General  v.  The  Corporation  of  London  (3)  are  cited  with 
(approval). 

Mr.  Dunne,  for  the  defendant  : — The  principle  has  never  been  decided 
in  any  of  the  cases  cited  that  the  plaintiff  is  entitled  to  know  more  than  a 
bare  statement  of  what  the  defendant  says  his  case  is.  The  rule  is  fined  down 

(1)  15  C.  89.  (2)  L.R.  8  Ap.  Ca.  217.  (3)  2  M.  and  G.  247~ 

(4)  L.R.  29  Ch.  D.  29  (24).  (5)  L.R.  8  Ch.  Ap.  361 

(6)  L.R.  9  Ex.  45.         (7)  L.R.  20  Ch.  Div.  519.  (8)  Boulnois  61fr. 
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1890  in  The  Attorney -General  v.  The  Corporation  of  London  (1)  at  p.  262,  and  even 

MAY  27.  there  all  that  was  decided  was  that  the  plaintiff  was  entitled  to  obtain  admis- 

„  sions  and  information  from  the  defendant  which  would  prove  the  plaintiffs 

ORIGINAL  Qwn  casGt     jn  tjiat  cage  no  tjtje  Of  any  j^jn(j  was  p]ea(jed  Dv  the  defendant, 

'  and,  as  has  been  pointed  out  in  Norton  v.  Bott  (2),  which  is  expressly  in 
17  C.  840.  P°int  in  this  case,  The  Attorney-General  v.  The  Corporation  of  London  was 
decided  on  special  grounds.  The  rule  laid  down  in  Lyell  v.  Kennedy  (3) 
does  not  affect  the  question  here,  as  all  that  was  there  laid  down  was  that 
in  an  action  of  ejectment  the  plaintiff  is  entitled  to  the  discovery  of  matters 
relevant  to  his  own  case,  and  it  simply  extends  to  actions  in  ejectment  the 
same  right  to  interrogate  as  was  laid  down  in  The  Attorney-General  v. 
Gaskill  (4),  as  existing  in  an  action  other  than  in  ejectment.  Here  the 
plaintiff  wishes  to  know  how  we  make  out  our  title,  and  his  interrogato- 
ries are  entirely  directed  to  that  object,  and  are  of  an  inquisitorial  or 
fishing  character.  Horton  v.  Bott  (2)  is  distinctly  approved  of  in  Lyell  v. 
Kennedy  (3),  and  is  stated  to  have  been  rightly  decided,,  and  it  is  an  express 
authority  for  the  proposition  that  a  plaintiff  in  ejectment  is  not  entitled 
to  interrogate  as  to  the  title  of  the  defendant  in  possession.  As  to  the 
case  of  Towne  v.  Cocks  (5),  it  is  referred  to  in  the  arguments  in 
Lyell  v.  Kennedy  (3),  and  if  it  can  be  said  to  be  in  conflict  with  [846] 
Horton  v.  Bott  (2)  it  must  be  taken  to  have  been  overruled  to  that 
extent.  The  case  of  The  Attorney-General  v.  Gaskill  (4)  was  not  a  case 
of  ejectment,  and  goes  no  further  than  to  show  that  the  plaintiff  is  entitled 
to  discovery  of  material  facts  which  are  part  of  and  tend  to  prove  his  own 
case.  Minet  v.  Morgan  (6)  is  no  authority  for  the  proposition  that  our 
answers  should  expressly  state  that  these  matters  do  not  support  the 
plaintiffs  case.  That  was  a  case  of  the  right  to  discovery  by  the  defendant, 
and  the  question  was  not  as  to  whether  the  plaintiff  was  'compellable  to 
answer  as  he  did,  but  whether,  having  made  certain  statements,  they 
afforded  a  sufficient  answer  to  the  discovery  claimed.  The  case  of  Emer- 
son v.  Ind  Coope  &,  Co.  (7)  is  also  a  case  of  discovery,  and  shows  that 
it  is  sufficient  to  answer  that  the  matters  in  question  relate  solely  to 
the  defendants's  case,  and  the  plaintiff  is  not  thereupon  entitled  to  discovery 
for  the  sole  purpose  of  showing  that  the  defendant  has  not  a  title.  In 
that  case  also  the  defendants  relied  upon  their  possession,  as  we  do  here. 
In  Ivy  v.  Kekewick  (8)  the  demurrer  was  allowed  on  the  ground  that  it 
was  a  fishing  bill  to  know  how  a  man  made  out  his  title  as  heir,  and 
the  defendant  was  not  obliged  to  tell  the  plaintiff  how  he  was  to  make 
it  out.  In  Bidder  v.  Bridges  (9)  Kay,  J.,  after  referring  to  Wigram  on 
Discovery  and  most  of  the  authorities  cited  in  the  present  case,  disallowed 
the  summons,  saying  that  the  interrogatories  were  in  effect  directed  to  the 
discovery  of  the  evidence  by  which  the  plaintiffs  intended  to  prove  their 
case  at  the  hearing.  I  submit  that  these  interrogatories  are  of  the  same 
nature,  and  this  furnishes  a  conclusive  answer  to  the  application. 

Mr.  Pugh  in  reply  :  I  he  rule  is  correctly  stated  in  The  Attorney- 
General  v.  Corporation  of  London,  (1)  at  pp.  256  and  263  of  the  report. 
Some  of  the  interrogatories  are  open  to  objection,  but  we  are  entitled  to 
get  admissions,  or  to  repel  the  defendant's  case,  or  to  support  our  own.  I 
contend  that  I  am  entitled  to  know  not  only  the  nature  of  the  case,  but 
the  facts  on  which  the  defendant  relies,  in  order  that  I  may  know  what 

(1)  2  M-  &  G,  247.  (2)  2  H.  &  N.  249.  (3)   L,R.  8  Ap.  Ca.  217. 

(4)   L.R.  20  Ch.  Div.  519.         (5)  L.R.  9  Ex.  45.  ,  (6)  L.R.  8  Ch.  Ap    361, 

(7)  L.R.  33  Ch.  Div.  323.         (8)  2  Ves.  Jr.  679.  (9)  L.R,  29  Ch.  D.  29. 
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case  I  have  to  meet — not  the  evidence,  but  what  the  defence  is.     Bade  v.        1890 
Jacobs  (1).     We  are  entitled  to  know  the  facts.  MAY  27. 

JUDGMENT.  OR^A 

[847]    The  judgment   of   the   Court  (WILSON   and   PIGOT,  JJ.)    was      CIVIL. 
delivered  by  

WILSON,  J. — The  plaintiff  in  this  suit  seeks  to  recover  a  plot  of  land  17  C.  840. 
and  sets  out  his  alleged  title  to  it  in  the  plaint.  The  defendant,  in  answer, 
relies  upon  the  law  of  limitation  as  a  bar  to  the  plaintiff's  claim  and  also 
asserts  a  title  in  himself,  the  particulars  of  which  are  given  in  the  written 
statement.  The  plaintiff  obtained  leave  to  interrogate  the  defendant,  and 
filed  his  interrogatories  accordingly.  The  defendant,  by  his  affidavit,  answer- 
ed certain  of  the  interrogatories,  and  objected  to  others  as  being  questions 
which  he  was  not  bound  to  answer.  Those  objected  to  are  the  second, 
part  of  the  third,  part  of  the  fifth,  the  sixth,  seventh,  eighth,  and  eleventh. 
The  matter  conies  before  us  on  a  summons  taken  out  by  the  plaintiff  to 
consider  the  sufficiency  of  the  answers.  And  the  question  is  whether  the 
defendant  is  bound  to  answer  the  interrogatories  to  which  he  has  objected. 
As  to  some  of  these  interrogatories  it  was  admitted  by  the  learned  counsel 
for  the  plaintiff  that  they  could  not  be  supported,  for  it  was  admitted  that 
their  effect  was  to  ask  the  defendant  by  what  evidence  he  intended  to 
support  his  case.  The  rest  of  the  interrogatories  were  insisted  upon.  It 
is  not  necessary  to  refer  to  the  questions  in  detail :  it  is  enough  to  say 
that  they  have  all  one  characteristic  in  common.  They  all  refer  to,  and 
are  based  upon,  not  matters  alleged  in  the  plaint  as  part  of  the  case  of  the 
plaintiff,  but  matters  alleged  in  the  written  statement  as  part  of  the  case 
of  the  defendant. 

It  was  sought  to  support  these  interrogatories  on  two  distinct  grounds. 
First,  it  was  contended,  on  the  strength  of  English  authorities,  that  a 
plaintiff  may  interrogate  a  defendant  in  order  to  ascertain  with  sufficient 
clearness,  and  in  sufficient  detail,  what  the  case  of  the  defendant  is  which 
he  has  to  meet  at  the  hearing.  Such  interrogatories  are  really  framed  to 
anticipate  or  supply  defects  of  pleading.  Interrogatories  for  this  purpose 
have  undoubtedly  been  frequently  allowed  in  England  ;  but  this  has  been 
the  result  of  the  systems  of  pleading  and  procedure  prevailing  an  English 
Courts  of  several  kinds.  The  system  of  procedure  in  this  country  differs 
widely  from  anything  that  has  ever  prevailed  in  England,  and  under  the 
Procedure  Code  two  modes  are  specially  provided  for  [848]  meeting  the 
difficulty  in  question.  If  the  pleading  of  either  party  is  too  vague,  the 
Court  may  require  him  to  file  a  further  and  fuller  written  statement  under 
s.  112.  This  method  is  not,  so  far  as  we  know,  in  use  in  this  province 
outside  Calcutta ;  but  in  this  Court  it  has  several  times  been  adopted. 
The  other  method  provided  by  the  Code  is  the  settlement  of  issues.  By 
s.  146,  "  at  the  first  hearing  of  the  suit  the  Court  shall,  after  reading  the 
plaint  and  the  written  statements,  if  any,  and  after  such  examination  of  the 
parties  as  may  appear  necessary,  ascertain  upon  what  material  propositions 
of  fact  or  law  the  parties  are  at  variance,  and  shall  thereupon  proceed  to 
frame  and  record  the  issues  on  which  the  right  decision  of  the  case  appears 
to  the  Court  to  depend."  This  is  the  provision  under  which,  not  in  this 
Court  only,  but  in  the  mofussil  as  well,  the  case  raised  on  the  one  side 
and  on  the  other,  by  the  plaint  and  written  statement,  is  ordinarily  ascer- 
tained with  the  necessary  precision.  If,  under  the  system  of  procedure 
in  force  in  this  country,  we  were  to  allow  interrogatories  to  be  used  by 

(1)  L.R.  3  Ex.  D.  335. 
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1890       one  party  in    order    to   ascertain    with    sufficient   clearness   the  case  of  the 

MAY  27.     other    side,    we   should,    we  think,  be  misapplying  the  English  authorities, 

~  following  the  decisions   and   overlooking    the    reasons  on  which  they  were 

URIGINAL   j^gg^     \ye  should    further    bt  introducing  a  practice  wholly  novel,  so  far 

VIL>      as  we  know,  unnecessary,  and  likely  to  prove  very  inconvenient.  Moreover, 

17  C,  840.     ^  'n  any  case  sucn   a   use  °f    interrogatories   were    allowable,  they  would 

not,  we  think,  be  so  in  this  case,  for  we  do  not  think  the  written  statement 

is  open  to  exception  on  the  ground    of   insufficiency    of   information   as  to 

the  case  set  up. 

The  second  ground  upon  which  it  was  sought  to  support  these  inter- 
rogatories was  this.  It  was  said  that  a  plaintiff  may  interrogate  with  a 
view  to  obtain  information  or  admissions  in  support  of  his  own  case,  and 
that  this  right  extends,  not  only  to  his  original  case,  but  also  to  any 
answer  which  he  has  to  make  to  the  defendant's  case.  With  proper  qua- 
lifications this  may  be  accepted  as  correct.  But,  amongst  other  qualifi- 
cations, it  is  always  subject  to  this  qualification,  thit  the  interrogatories 
must  be  directed  to  a  case  on  which  the  plaintiff  has  already  determined, 
and  to  which  he  has  committed  himself.  He  cannot  be  allowed  to  put 
fishing  [849]  questions  in  order  to  try  whether  he  can  discover  any  flaw  in 
the  defendant's  case  or  suggest  any  answer  to  it.  If  this  test  be  applied, 
it  is  clear,  we  think,  that  the  interrogatories  in  question  are  inadmissible. 
The  summons  must  therefore  be  dismissed  with  costs. 

The  same  considerations  govern  the  case  of  the  same  plainliff  v. 
Hurdep  Das,  in  which  also  the  summons  must  be  dismissed  with  costs. 

Summons  dismissed. 

Attorneys  for  the  plaintiff :  Messrs.  Remfvy  &>  Rose. 
Attoneys  for  the  defendant :  Messrs.  Swinhoe  £•  Chunder. 

A.  A.  C. 


17  C.  849. 
APPELLATE  CIVIL. 

Before  Sir  W.  Comer  Petkeram,  Kt.,  Chief  Justice,  and  - 
Mr.  Justice  Rampini. 

SATIS  CHUNDER  MUKHOPADHYA  (Defendant)  v.  MOHENDRO 

LAL  PATHUK,  MINOR,  THROUGH  HIS  GUARDIAN  PATU  MONDUL 

(Plainti/)*      [28th  May,  1890.] 

Evidence  Act  (I  of  1872),  ' ss.  32,   cl.    (6),   35— Certificate   uuder  Act  XL  of  1858— 
Horoscope — Minority. 

A  certificate  of  guardianship  under  Act  XL  of  1858  is  no  evidence  of  minority 
under  s.  35  of  the  Evidence  Act  (I  of  1872),  being  neither  a  book  nor  a  register 
nor  a  record  kept  by  any  officer  in  accordance  with  any  law. 

In  a  suit  to  set  aside  a  decree  on  the  ground  of  minority  the  plaintiff  relied 
upon  a  horoscope  to  prove  his  age.  Held,  following  Ram  Narain  Kallia  v. 
Mone  Bibee  (l)  that  the  horoscope  was  not  admissible  under  s.  32,  cl.  6  of  the 
Evidence  Act. 

[F.,  18  A.  478  (479)  =  (1896)  A.W.N.  158  ;  R.,  7  Ind.  Cas.  505  (517)  =  213  P.L.R.  1910= 
86  P.  W.R.  1910  ;  D.,  17  M.  (134,  138.  ] 

*  Appeal  from  Appellate  Decree  No.  1082  of  1889,  against  the  decree  of  J.  Whit- 
more,  Esquire,  Judge  of  Beerbboom,  dated  the  2nd  of  April  1889,  modifying  the  decree 
of  Baboo  Shambhu  Chunder  Nag,  Munsif  of  Suri,  dated  the  26th  November  1888. 

(1)  9  C.  613. 

1110 


YHIJ 


S.   C.    MUKHOPODHYA   V.     MOHENDRO    LAL    PATHUK 


17  Cal,  851 


THIS  was  a  suit  brought  to  set  aside  a  decree  obtained  against  the 
plaintiff  on  the  3rd  April  1888  by  the  present  defendant  in  a  suit  upon  a 
bond  alleged  to  have  been  executed  by  the  plaintiff  in  favour  of  the  defend- 
ant's father,  and  to  have  the  bond  declared  invalid  upon  the  ground  that 
the  plaintiff  at  the  time  of  the  alleged  execution  of  the  bond  and  at  the 
date  of  the  decree  was  a  minor. 

[850]  The  Court  of  first  instance  decreed  the  suit,  holding  that  the  weight 
of  the  evidence  upon  the  issue  of  minority  was  in  the  plaintiff's  favour. 
Apart  from  oral  evidence  the  plaintiff  relied  upon  a  certificate  of  guardian- 
ship under  Act  XL  of  1858  obtained  by  the  plaintiff's  brother  on  the  23rd 
February  1884,  which  was  cancelled  on  the  22nd  June  1888,  and  a  fresh 
certificate  granted  to  the  plaintiff's  present  guardian,  Patu  Mondul.  These 
certificates  declared  that  the  plaintiff  would  attain  his  majority  in  the 
month  of  April  1889.  The  plaintiff  also  relied  on  a  paper  purporting  to 
be  a  horoscope  by  one  Ram  Mohun  Gunuk,  an  astrologer,  since  deceased, 
whose  handwriting  was  deposed  to  by  an  ex-pupil  of  his.  According  to  this 
document  the  plaintiff  was  born  on  the  29th  June  1868. 

The  District  Judge  discarded  the  oral  evidence  as  vague  and  incon- 
clusive, but  regarded  the  certificate  of  guardianship  as  admissible  in  evi- 
dence under  s.  35  of  the  Evidence  Act  and  the  horoscope  as  admissible 
under  s.  32,  cl.  6.  Upon  this  evidence  he  decided  in  favour  of  the  plaintiff's 
minority.  The  defendant  appealed  to  the  High  Court, 

Dr.  Rashbehari  Ghose  and  Baboo  Nobin  Ranjan  Chatterjee,  for  the 
appellant. 

Baboo  Jogendva  Nath  Bose,  for  the  respondent. 

JUDGMENT. 

The  judgment  of  the  High  Court  (PETHERAM,  C.  J.  and  RAMPINI,  J.) 
was  delivered  by 

PETHERAM,  C.  J.  (who  after  stating  the  facts,  continued) — It  is  contend- 
ed before  us  that  neither  the  certificate  of  guardianship  nor  the  horoscope 
upon  which  the  District  Judge  relies,  and  upon  which  alone  he  relies,  is 
evidence  in  this  Case  for  the  plaintiff  at  all. 

We  think  that  this  contention  is  well  founded,  and  that  neither  of 
those  documents  is  evidence.  And  first  as  to  the  certificate  of  guardian- 
ship. A  certificate  of  guardianship  is  a  documents  which  is  issued  to  a 
person  appointing  him  the  guardian  of  a  certain  person  on  the  ground  that 
that  person  is  a  minor,  and  it  is  said  that  the  document  is  evidence  of  the 
age  of  that  person  under  s.  35  of  the  Evidence  Act.  It  is  only  necessary 
to  read  s.  35  to  see  that  it  is  nothing  of  the  kind.  That  section  relates  to 
entries  made  in  public  or  official  books,  registers,  or  records,  which  are 
kept  in  the  performance  of  a  duty  specially  enjoined  [851]  by  the  law  of 
the  country.  This  certificate  is  neither  a  book  nor  a  register,  nor  a  record 
kept  by  any  officer  in  accordance  with  any  law,  but  is  a  certificate,  as  it 
professes  to  be,  of  which  there  is  only  this  one,  and  which  is  not  a  public 
record  or  register  of  any  kind,  but  is  a  document  issued  to  a  particular 
person  giving  to  that  particular  person,  and  only  to  him,  a  particular  kind 
of  authority. 

Then  the  next  question  is  with  reference  to  the  horoscope.  That 
horoscope  has  been  admitted  as  coming  within  s.  32  of  the  Evidence 
Act  and  within  cl.  6  of  that  section.  That  clause  makes  entries  made  by 
deceased  persons  evidence  on  questions  of  relationship,  blood,  marriage,  or 
adoption,  where  the  deceased  person  had  some  special  means  of  knowledge. 
As  to  that  it  is  enough  to  say  that  it  is  not  shown  that  the  person  who 
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1890       made  this  horoscope  had  any  special   means  of  knowledge,   and  that   the 
MAY  28.     question  which  we  have  to  decide   is  not  one  either  of  relationship,    blood, 
marriage,  or  adoption.     That  shows  that  neither  of  these  documents  is  any 
AppEL-      evidence  at  all. 

_LA  In  holding  this  we  are  acting  in   accordance    with    the  view  taken  by 

VIL*       Mr.  Justice  Norris   in  the   case   of   Ram  Narain  Kallia  v.  Monee  Bibee    (1), 

17  C~849.  anc^  a^so  w^k  our  own  view  °f  t'ie  ^aw-  Therefore  we  cjme  to  the  conclu- 
sion that  the  finding  of  fact,  that  this  person,  the  plaintiff,  was  a  minor — 
the  Judge  having  rejected  the  oral  evidence — is  supported  by  no  evidence 
at  all,  and  as  his  judgment  rests  upon  that  finding,  the  judgment  must  be 
set  aside. 

In  doing  so  we  do  not  wish  to  be  understood  as  expressing  any 
opinion  or  as  agreeing  in  the  opinion  expressed  by  the  learned  Judge  that 
the  decree  obtained  against  the  minor  who  has  been  sued  without  a  guar- 
dian is  a  nullity,  or  that  the  suit  will  lie  to  set  that  decree  aside,  supposing 
all  the  plaintiff's  allegations  have  been  proved. 

In  the  result  this  appeal  will  be  decreed  and  the  plaintiff's  suit 
dismissed  with  costs. 

A.  A.  c.  Appeal  allowed. 

17  C.  852. 
[852]  CRIMINAL  MOTION. 

Before  Mr.  Justice  Norris  and  Mr.  Justice  Macpherson. 

ROMESH  CHUNDER  SANNYAL  (Petitioner)  v.  HIRU   MONDAL 

AND  ANOTHER  (Opposite  party)*      [27th  March  and 

15th  April,  1890.] 

Penal  Code  (Act  XLV  of  1860),  ss.  295,  378,  403  and  425—''  Object  "  held  sacred  by 
any  class  of  persons — Killing  bulls  set  at  large  at  Sradha,  in  accordance  with 
Hindu  religious  usage — "  Res  nullius  " — Property  in  Brahmini  bull — Construc- 
tion oj  Acts — Reference  to  Report  of  Indian  Law  Commissioners  and  of  Select 
Committee — Theft — Criminal  misappropriation — Mischief. 

The  word  "  object  "  in  s.  295  of  the  Penal  Code  does  not  include  animate 
objects. 

A  bull  dedicated  and  set  at  large  at  the  Sradha  of  a  Hindu  in  accordance  with 
religious  usage  is  not  an  "  object  "  within  the  meaning  of  that  section. 

Where  such  an  animal  was  killed  by  certain  Mahomedans  secretly  and  at  night 
in  the  presence  of  none  but  Mahomedans  for  the  sake  of  the  meat  and  value  of 
the  skin,  held  that  no  offence  had  been  committed  under  s.  295.  Queen- Etnpress 
v.  Imam  AH  (2)  followed. 

Held  further,  that  such  a  bull  is  not  "  moveable  property  "  within  the  mean- 
ing of  ss.  378  and  403,  or  "  property  "  within  the  meaning  of  s.  425  of  the  Penal 
Code,  and  could  not  therefore  be  the  subject  of  theft,  criminal  misappropriation, 
or  mischief. 

The  fact  that  such  a  bull  receives  some  attention  from  the  cowherd  of  the 
persons  who  set  it  at  liberty,  and  is  daily  fed  by  him  by  direction  of  his  employers, 
and  is  not  used  for  breeding  purposes  without  their  permission  being  asked,  is 
not  inconsistent  with  a  total  surrender  by  those  who  set  it  at  liberty  of  all  their 
rights  as  proprietors.  Queen-Empress  v.  Bandhu  (3)  followed.  Queen-Empress 
v,  Nalla  (4)  referred  to  and  commented  on. 

For  the  purpose  of  construing  a  section  of  an  Act  and  ascertaining  the 
intention  of  the  Legislature,  the  Report  of  the  Indian  Law  Commissioners  or  a 

*  Criminal   Motion   No.  89   of   1890,    against   the   order    passed    by  Baboo  Mohim 
Chunder  Ghose,  Deputy  Magistrate  of  Nattore,  dated  the  13th  of  January  1890. 

(1)  9C.  613.  (2)  10  A.  150.  (3)  3.  A.  5  .  (4)   11  M.  145. 
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Select  Committee  appointed  to  consider    a    Bill    may    be    referred    to.     Queen- 
Empress  v.  Kartick  Chunder  Das  (1)  followed. 

[Diss.,  14  A.  145  (149)  ;  R.,  30  A.    181    (186)  =  5   A.L.J.    147    (153)  =  (1908)    A.W.N.   64 
(65)  =  7  Cr.L.J.  381  (387)  ;  18  B.  212  (214)  ;  9  C.P.L.R.  65  (68).] 

IN  this  case  the  two  accused,  who  were  Mahomedans,  were  charged 
with  an  offence  under  s.  295  of  the  Indian  Penal  Code.  It  appeared  that 
at  the  Adya  Sradha  of  the  mother  of  Raja  Jogendro  Nath  Rai,  of  Nattore, 
.vhich  was  performed  in  the  [853]  year  1888,  a  bull  was  dedicated  and 
set  at  large  with  the  usual  ceremonies.  After  the  bull  was  so  dedicated,  it 
was  tended  by  the  Rajbari  cowherd  under  the  supervision  of  the  Rajbari 
Sirdar,  and  he  gave  it  a  seer  of  rice  a  day  and  used  to  drive  it  away  if  he 
found  it  eating  any  one's  crops.  It  appeared  in  the  evidence  taken  in 
the  case  that  the  bull  was  used  by  the  villagers  for  breeding  purposes  with 
the  permission  of  the  Rajbari  people. 

The  accused  were  charged  with  having  killed  the  bull.  They  were 
shown  to  have  killed  it  at  night  in  a  straw-field  some  distance  from  the 
village,  no  Hindu  being  present.  It  appeared  that  the  reason  for  their 
killing  it  was  to  obtain  its  flesh  and  skin,  the  former  being  eaten  and  the 
latter  sold. 

The  Deputy  Magistrate  discharged  the  accused  under  s.  253  of  the 
Code  of  Criminal  Procedure  for  reasons  given  in  his  judgment,  which  is 
set  out  below  in  the  judgment  of  Mr.  Justice  Norris. 

The  petitioner,  who  was  the  complainant  in  the  Court  below,  applied 
to  the  High  Court  to  have  the  order  of  discharge  set  aside  and  the  case  sent 
back  for  re-trial  on  the  ground  that  the  Deputy  Magistrate  was  wrong  in  law 
in  holding  that  s.  295  of  the  Indian  Penal  Code  had  no  application  to  the 
case. 

The  application  was  made  by  the  Advocate-General  (Sir  G.  C.  Paul), 
and  a  rule  was  issued  calling  on  the  two  accused  to  show  cause  why  the 
order  of  discharge  should  not  be  set  aside  and  the  case  remanded  for 
re-trial. 

The  rule  came  on  to  be  heard  on  the  27th  March. 

The  Advocate-General  (Sir  G.  C.  Paul)  and  Baboo  Pramatha  Nath 
Sen,  for  the  Petitioner  in  support  of  the  rule. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilby),  for  the  opposite  party. 

The  Deputy  Legal  Remembrancer  (showing  cause).  The  essence  of 
the  offence  provided  for  in  s.  295  is  the  intention  of  insulting  the  religious 
feelings  of  any  class  of  persons.  In  this  case  it  is  clear  the  accused  had 
no  such  intention  as  the  bull  was  killed  at  night  secretly,  and  their  object 
was  to  eat  the  flesh  and  sell  the  hide.  They  were  only  charged  under 
s.  295,  not  with  theft,  criminal  misappropriation  or  mischief  (ss.  378,  403, 
and  425).  It  has  often  been  held  in  this  Court  that  these  sections  do  not 
apply.  A  Brahmini  bull  is  "  Nullius  proprietas"  [See  Dwarka  Moochi 
[854]  v.  Queen-Empress  (2),  Queen-Empress  v.  Bandhu  (3),  Queen-Empress 
v.  Nihal  (4).]  It  is  clear  from  these  cases  that  no  charge  of  theft, 
criminal  misappropriation,  or  mischief  would  lie,  and  as  it  is  equally  clear 
from  the  evidence  that  there  was  no  intention  to  insult  the  religious 
feelings  of  any  one,  s.  295  does  not  apply.  [NORRIS,  J. — Is  there  not  in 
the  evidence  something  to  show  that  the  complainant  claims  a  proprietary 
right  in  the  bull  ?]  No,  there  is  no  claim  of  right  set  up.  The  bull  was 

(1)  14  C  .721. 

(2)  Criminal  Motion  No.  86  of  1884.  unreported,  decided   by   McDonell   and  Field, 
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let  loose  to  go  where  it  chose,  and  abandoned  by  the  owner.  The  dedi- 
cation of  and  letting  loose  the  bull,  as  shown  by  the  Allahabad  cases, 
necessarily  involve  the  surrender  and  abandonment  of  all  proprietary 
rights  in  it. 

Then  again  a  bull  is  not  an  "  object  "  within  the  meaning  of  s.  295. 
This  was  decided  by  all  the  Judges  of  the  Allahabad  Court  in  Queen- 
Empress  v.  Imam  Ali  (1).  The  word  "object"  as  used  in  the  section 
means  "  an  inanimate  object  "  such  as  an  idol. 

The  Advocate-General. — This  case  is  one  of  considerable  importance, 
and  although  the  case  of  Queen-Empress  v.  Imam  AH  (1)  ,is  no  doubt 
against  me,  the  principle  therein  laid  down  has  not  been  followed  every- 
where, and  the  word  '  object  '  in  s.  295  has  not  been  given  the  restricted 
meaning  put  on  it  by  the  Allahabad  Full  Bench.  In  the  case  of  Hakim 
v.  Empress  (Punjab  Record,  1884-j  No.  27),  referred  to  in  the  note  to 
Imdad  Katun  v.  Bhagiraih  (2),  the  word  was  held  not  to  be  limited  to 
inanimate  objects,  but  is  wide  enough  to  include  animate  objects  which 
are  held  sacred.  Chapter  XV  of  the  Penal  Code  deals  with  offences 
relating  to  religion,  and  s.  295  is  of  a  most  comprehensive  character.  There 
would  seem  to  be  no  real  reason  why  the  destruction  of  a  picture 
of  a  monkey  which  is  worshipped  should  be  held  to  be  within  the 
section,  while  the  destruction  of  a  monkey  itself,  which  is  equally 
worshipped,  should  be  excluded.  The  interpretation  put  on  the  section 
by  Sir  John  Edge  in  the  case  of  Queen-Empress  v.  Imam  Ali  (1)  is 
erroneous,  and  he  has  misapplied  the  doctrine  of  [855]  ejusdum 
generis  (see  Maxwell  on  Statutes,  2nd  Ed.,  p.  540).  Then  the  word 
"destroy"  in  s.  295  undoubtedly  includes  "to  kill."  There  is  also 
a  decision  of  the  Madras  Court  which  is  opposed  to  that  of  the 
Allahabad  Court  (Queen-Empress  v.  Nalla  (3)).  So  that  on  the  decided 
cases  we  have  the  Madras  and  Punjab  Courts  deciding  one  way,  as  against 
the  Allahabad  Court  deciding  the  other.  Then  if  we  look  to  see  what 
mischief  this  Chapter  of  the  Code  was  intended  to  provide  against,  we 
find  that  it  was  certainly  not  intended  to  restrict  s.  295  to  inanimate 
objects.  In  the  notes  to  the  Penal  Code  prepared  by  the  Indian  Law 
Commissioners  published  in  the  year  1837,  Lord  Macaulay  says  in  note  J 
to  Chapter  XV  (see  pp.  71  and  49) —  [NoRRis,  J. — I  don't  think  you  are 
entitled  to  refer  to  that.]  In  In  re  Mew  v.  Throne  (4)  it  was  held  that  this 
could  be  done,  and  the  Lord  Chancellor  there  referred  to  the  Commis- 
sioners' report  made  in  the  year  1854,  and  to  the  speech  of  the  Member 
in  the  House  who  introduced  the  Bill  in  1860.  [NoRRis,  J. — I  don't 
understand  that  judgment  to  lay  down  that  you  can  refer  to  speeches  of 
Members  of  Parliament  to  show  what  the  definition  of  a  word  in  a  section 
is]  The  Lord  Chancellor  states  that  he  does  it  "  for  the  purpose  of 
gaining  assistance  in  interpreting  the  words  of  the  law,  not  that  one  will 
be  warranted  in  giving  to  these  words  any  different  meaning  frorr  that 
which  is  consistent  with  their  plain  and  ordinary  signification,  but  at  the 
same  time  it  may  somewhat  assist  in  interpreting  these  words  and  in 
ascertaining  the  object  to  which  they  were  directed,"  and  it  is  for  that 
purpose  I  desire  to  refer  to  Lord  Macaulay's  note.  (See  also  Hawkins  v. 
Gathercole  (5),  Maxwell  on  Statutes,  2nd  Ed.,  pp.  3J  et  seq.,  and  The 
Queen  v.  The  Bishop  of  Ox/or d  (6).  [NORRIS,  J. — My  brother  Macpherson 
thinks  you  are  entitled  to  read  it,  and  although  I  am  of  a  contrary  opinion 


(i)  10  A.  150. 

(4)  31  L.J.  Bkcy.  87. 

(6)  L.R.  4  Q.B.D.  525  (549). 


(2)   10  A.  159. 
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I  think  that  when  one  Judge  of  a  division  lench  thinks  so  it  is  enough.] 
In  that  note  Lord  Macaulay  expressly  refers  to  the  slaughter  of  a  cow  in  a 
sacred  place  at  Benares  as  being  a  very  serious  matter  and  likely  to  lead  to 
tumult,  outrage,  and  even  insurrection,  and  treats  that  as  one  of  the  offences 
for  which  the  Commissioners  had  provided  in  this  Chapter.  There  can  be  no 
doubt  [856]  that  a  Brahmini  bull  is  looked  on  as  a  very  sacred  object  by 
Hindus  (see  Manu's  Institutes,  Chap.  VIII,  Sloke  242  ;  Colebrooke's 
Digest,  Vol.  II,  p.  370),  and  therefore  the  slaughter  of  such  an  animal  is 
clearly  an  insult  to  Hindu  religion.  I  submit  therefore  that  the  Allahabad 
decision  is  erroneous,  and  that  the  case  does  come  within  s.  295,  which 
should  not  be  restricted  to  damaging  or  destroying  inanimate  objects  only. 
In  addition  to  this  the  evidence  in  this  case  shows  that  the  parties  who 
set  the  bull  at  large  still  retained  their  property  in  the  animal,  so  that  it 
was  capable  of  being  stolen,  misappropriated,  or  the  subject  of  mischief, 
and  was  not  ferae  naturae. 

c.  A.  v. 

The  judgment  of  the  Court  (NORRIS  and  MACPHERSON,  JJ.)  was  deli- 
vered on  the  15th  April,  and  was  as  follows  : — 

JUDGMENT. 

NORRIS,  J. — The  facts  of  this  case  are  as  follows  : — 

At  the  ceremony  of  the  Adya  Sradha  of  the  mother  of  Raja  Jogendra 
Nath  Rai  of  Nattore,  which  was  performed  about  twenty  months  ago,  a 
bull  was  dedicated  and  set  at  large  after  being  branded  on  the  hind  part. 
After  the  dedication  and  setting  at  large  the  Rajbari  cowherd  tended  the 
bull  under  the  supervision  of  the  Rajbari  sirdar  ;  he  gave  it  a  seer  of  rice 
a  day  and  used  to  drive  it  away  if  he  found  it  eating  any  one's  crops. 
The  bull  was  used  by  the  villagers  for  breeding  purposes,  and  there  is 
some  evidence  to  show  that  it  was  not  so  used  without  permission  having 
been  obtained  from  the  Rajbari.  Some  eighteen  months  after  the  bull 
had  been  so  dedicated  and  set  at  liberty,  Hiru  Mondal  and  Modhu 
Mondal,  both  Mahomedans,  with  others  killed  it.  The  killing  took  place 
at  night  in  a  straw-field  some  distance  from  the  village,  and  was  not 
witnessed  by  any  Hindu. 

Information  of  the  slaughter  of  the  bull  reaching  the  Rajbari,  a 
complaint  was  made  to  the  Deputy  Magistrate,  and  Hiru  and  Modhu 
were  sent  up  for  trial  under  s.  295,  Indian  Penal  Code.  The  Deputy 
Magistrate,  after  taking  the  depositions  of  two  witnesses  called  for  the 
prosecution,  discharged  the  accused  under  s.  253,  Code  of  Criminal 
Procedure. 

The  Deputy  Magistrate's  judgment,  so  far  as  it  is  material  to  yet  it  out, 
is  as  follows : — "  It  appears  that  the  bull  was  killed  by  some  [857] 
Mahomedans,  including  the  two  accused,  for  the  sake  of  the  meat.  It 
has  been  held  that  the  word,  '  object '  in  s.  295  of  the  Penal  Code  does  not 
include  animate  objects  [Queen-Empress  v.  Imam  Alt  (1)]  ;  hence  s.  295, 
Indian  Penal  Code,  does  not  apply  to  the  present  case.  Nor  do  I  think 
that  the  case  comes  under  the  definition  of  '  mischief.'  To  constitute  the 
offence  of  mischief  the  act  done  must  be  shown  to  have  caused  destruction 
of  some  property,  or  such  a  change  in  the  property,  or  the  situation  of  it, 
as  destroys  or  diminishes  its  value  or  utility,  or  affects  it  injuriously. 
Now  it  has  been  held  that  a  bull  so  dedicated  and  set  at  large  is  nulUus 

(l)  10At  150. 
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proprietas,  and  it  is  therefore,  in  my  opinion,  incapable  of  being  made  the 
subject  of  mischief.  For  the  same  reason  it  is  not  '  property  '  which  is 
capable  of  being  made  the  subject  of  criminal  misappropriation  or  larceny. 
[Queen-Empress  v.  Bandhu  (1)  ;  Queen- Em  press  v.  Nihal  (2).]  No  doubt  the 
killing  of  such  a  bull  is  simply  outrageous  to  the  religious  feeling  of  a 
Hindu,  and  specially  of  one  who  dedicated  it,  but  the  rulings  cited  above 
leave  me  no  option  but  to  discharge  the  accused." 

On  the  motion  of  the  Advocate-General  we  granted  a  rule  calling  upon 
the  two  discharged  persons  to  show  cause  why  the  order  of  discharge 
should  not  be  set  aside  and  the  case  sent  back  for  re-trial. 

The  rule  was  argued  before  us  a  few  days  ago  ;  Mr.  Kilby  showing 
cause,  and  the  Advocate-General  supporting  it. 

Mr.  Kilby  contended  that  the  evidence  conclusively  negatived  any 
"  intention  "  on  the  part  of  the  discharged  persons  "  to  insult  the  religion 
of  any  class  of  persons."  The  bull,  he  pointed  out,  was  killed  secretly  at 
night  at  a  distance  from  the  village  in  the  presence  of  none  but  Maho- 
medans  for  the  sake  of  the  meat  and  for  the  value  of  the  skin,  which  the 
evidence  showed  was  sold  for  Rs.  2. 

The  learned  Counsel  further  contended  on  the  authority  of  Queen- 
Empress  v.  Imam  Ali  (3)  that  the  bull,  was  not  an  "object"  within 
the  meaning  of  s.  295,  Indian  Penal  Code  ;  and  he  relied  upon  the  two 
other  cases  decided  by  the  Allahabad  High  Court  referred  to  by  the 
Deputy  Magistrate,  and  upon  an  unreported  case  [858]  decided  by 
McDonell  and  Field,  JJ.  [Dwarka  Moochi  v  Queen-Empress  (4)],  as 
establishing  that  the  bull  was  not  "  moveable  property  "  within  the  mean- 
ing of  ss.  378  and  403,  Indian  Penal  Code,  nor  "  property "  within 
the  meaning  of  s.  425,  Indian  Penal  Code,  and  therefore  he  con- 
tended the  discharged  persons  could  not  properly  have  been  con- 
victed of  an  offence  under  either  of  these  sections.  The  Advocate- 
General  contended  that  the  case  of  Queen-Empress  v.  Imam  Ali  (3)  was 
wrongly  decided  ;  that  Edge,  C.  J.,  had  misapprehended  the  rule  of 
ejusdem  generis,  and  had  misapplied  it :  that  the  evidence  showed  that 
those  who  had  dedicated  the  bull  and  set  it  at  large  still  retained  such  a 
"  property  "  in  the  animal  as  to  make  it  capable  of  being  the  subject  of 
theft,  or  criminal  mispppropriation,  or  mischief. 

The  case  is  one  of  considerable  importance,  affecting  as  it  does  the 
religious  feelings  of  the  Hindu  population  of  the  Empire :  I  have  given  it 
the  most  careful  consideration,  and  as  the  result  have  arrived  at  the 
following  conclusion,  viz. — 

1st. — That  the  killing  of  the  bull  was  not  a  "  destroying  "  within  the 
meaning  of  s.  295,  Indian  Penal  Code. 

2nd. — That  the  bull  was  not  an  "  object "  within  the  meaning  of  the 
same  section. 

3rd. — That  the  bull  was  not  "  moveable  property  "  within  the  meaning 
of  ss.  378  and  403,  Indian  Penal  Code,  and  could  not  therefore  be  the 
subject  of  theft,  or  of  criminal  misappropriation. 

4th. — That  the  bull  was  not  "  property  "  within  the  meaning  of  s.  42 5, 
Indian  Penal  Code,  and  could  not  therefore  be  the  subject  of  mischief. 

5th. — That  if  the  killing  of  the  bull  was  a  "  destroying,  "  and  if  the 
bull  was  an  "  object  "  within  the  meaning  of  s.  295,  Indian  Penal  Code 
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there  is  no  evidence  that  the  discharged  persons  "  destroyed  that  object 
with  the  intention  of  thereby  insulting  the  religion  of  any  class  of  persons." 

The  correctness  of  the  first  conclusion  depends  upon  the  soundness  of 
the  second,  for  it  is  clear  that  if  the  bull  is  an  "  object  "  within  the  mean- 
ing of  the  section,  the  person  who  kills  it  "  destroys  "  it.  My  reasons  for 
holding  that  the  bull  is  not  an  "  object  "  within  [859]  the  meaning  of 
s.  295  are  the  same  as  those  to  be  found  in  the  judgments  of  Edge,  C.J., 
and  Brodhurst  and  Mahmood,  JJ.,  in  Queen-Empress  v.  Imam  Ali  (1). 

I  think  that  by  the  word  "  object  "  the  Legislature  meant  something, 
"  ejusdem  generis  "  with  a  place  of  worship,  such  as  an  idol,  or  a  picture 
which  was  the  subject  of  litigation  in  Gossamee  Sree  Greedhareejee  v. 
Runanlolljee  Gossamee  (2)  ;  something  that  is  capable  of  "  destruction  "  in 
the  sense  in  which  that  word  is  ordinarily  used,  or  of  "  damage,  "  or  of 
"  defilement.  "  Had  the  Legislature  intended  to  make  the  killing  of  a 
dedicated  bull  an  offence  under  s.  295,  I  think  that  they  would  have  used 
language  clearly  expressing  that  intention. 

I  cannot  agree  with  the  Advocate-General  that  Edge,  C.  J.,  has  either 
misapprehended  or  misapplied  the  rule  of  ejusdem  generis  in  construing  the 
section,  nor  do  I  think  that  the  passages  cited  from  Maxwell  on  Statutes 
support  the  contention.  The  Advocate-General,  in  support  of  his  argument 
as  to  the  intention  of  the  Legislature,  referred  to  the  Notes  to  the  Penal 
Code  prepared  by  the  Indian  Law  Commissioners  and  submitted  by  them 
to  the  then  Governor-General  of  India  in  Council.  In  note  J,  being  the 
note  on  "  the  chapter  of  offences  relating  to  religion  and  caste,  "  the 
Commissioners  say  of  s.  275  of  the  Penal  Code,  which  corresponds  with 
s.  295  of  the  present  Code  : — 

"  We  have  prescribed  a  punishment  of  great  severity  "  (the  proposed 
punishment  was  rigorous  imprisonment  for  a  term  which  might  extend  to 
seven  years)  "  for  the  intentional  destroying  or  defiling  of  places  of  wor- 
ship, or  of  objects  held  sacred  by  any  class  of  persons.  No  offence  in 
the  whole  Code  is  so  likely  to  lead  to  tumult,  to  sanguinary  outrage,  and 
even  to  armed  insurrection.  The  slaughter  of  a  cow  in  a  sacred  place  at 
Benares  in  1809  caused  violent  tumult,  attended  with  considerable  loss  of 
life.  The  pollution  of  a  mosque  at  Bangalore  was  attended  with  conse- 
quences still  more  lamentable  and  alarming.  We  have  therefore 
empowered  the  Courts  in  cases  of  this  description  to  pass  a  very  severe 
sentence  on  the  offender."  The  Advocate-General  contended  that  this 
passage  showed  that  the  Commissioners  intended  that  the  word  "  object  " 
should  include  a  cow. 

[860]  I  am  unable  to  place  this  construction  on  the  passage.  What 
caused  "  the  violent  tumult  at  Benares  in  1809  "  was  not  the  slaughter  of 
the  cow,  but  its  slaughter  in  a  sacred  place.  The  naming  of  two  instances, 
one  the  defilement  or  pollution  of  a  sacred  place,  the  other  the  pollution 
of  a  place  of  worship,  and  then  the  use  of  the  words  "  cases  of  this  descrip- 
tion," so  far  from  helping  the  learned.  Advocate-General's  contention, 
seems  to  me  to  militate  against  it. 

With  reference  to  the  reading  of  this  note  I  may  observe  that  when 
the  Advocate-General  proposed  to  refer  to  it,  I  was  of  opinion  that  he  was 
not  entitled  to  do  so  ;  Macpherson,  J.,  however,  thought  that  he  was  so 
entitled,  and  so  the  note  was  read.  I  wish  to  say  that  upon  consideration 
I  think  the  Advocate-General  was  entitled  to  read  the  note,  which  seems 
to  stand  in  much  the  same  position  as  the  Report  of  the  Select  Committee 
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on    the  Evidence  Act,    which  was    referred  to  by  the  Full  Bench  in  Queen- 
Empress  v.  Kartick  Chunder  Das  (1). 

In  support  of  the  3rd  and  4th  conclusions  at  which  I  have  arrived,  I 
rely  upon  the  judgment  of  Straight,  J.,  in  Queen-Empress  v.  Bandhu  (2). 
That  was  a  case  of  a  "  bull  dedicated  and  set  at  liberty, "  as  was  the  bull 
in  this  case.  The  learned  Judge  says  : — 

11  It  was  not  only  not  the  subject  of  ownership  by  any  person,  but  the 
original  owner  had  surrendered  all  his  rights  as  its  proprietor  and  had 
given  it  its  freedom  to  go  whithersoever  it  chose ;  it  was  therefore  nullius, 
proprietas,  and  as  incapable  of  larceny  being  committed  in  respect  of  it 
as  if  it  had  been  ferae  natureae"  In  Queen-Empress  v.  Nihal  (3),  the  same 
learned  Judge  again  expressed  the  same  opinion. 

In  opposition  to  these  cases,  the  Advocate-General  relied  upon  a 
Madras  case,  Queen- Empress  v.  Nalla  (4).  In  that  case  two  persons  had 
been  convicted  of  mischief  and  criminal  misappropriation  in  respect  of  a 
bull  described  as  "  the  Kamatchi  Amman  temple  bull.  "  On  appeal  the 
Sessions  Judge,  "  having  regard  to  the  principle  on  which  the  case  of  Queen- 
Empress  v.  Bandhu  (2)  was  decided,  namely,  that  a  bull  set  at  large  in 
accordance  with  Hindu  religious  usage,  when  the  original  owner  abandons 
all  proprietary  [861]  "ght:  in  such  animal,  cannot  be  the  object  of  larceny 
and  being  of  opinion  that  no  material  distinction  in  principle  could  be  drawn 
between  the  case  of  a  beast  so  abandoned  and  the  case  of  a  beast  abandoned 
by  its  former  owner  and  dedicated  or  attached  to  a  temple,  not  however 
without  considerable  hesitation,  held  the  bull  in  the  latter  case  to  be  afera 
bestia,  and  as  res  nullius  to  be  incapable  of  being  object  of  the  offences 
in  respect  of  which  the  accused  were  convicted,  and  quashed  the  convic- 
tion. On  the  case  coming  before  the  Court  in  the  exercise  of  its  revisional 
jurisdiction,  the  learned  Judges,  Muttusami  Ayyar  and  Brandt,  JJ.,  said  : — 

««  We  do  not  think  it  necessary  to  interfere  in  revision,  not  because  we 
agree  with  the  Sessions  Judge  that  there  is  no  material  distinction  between 
the  case  of  an  animal,  property  in  which  is  wholly  renounced  or  abandon- 
ed, and  allowed,  in  accordance  with  religious  or  superstitious  usage,  to  roam 
at  large  free  from  all  control,  and  that  of  such  an  animal  so  abandoned 
and  at  large  after  dedication  to  a  temple,  but  because  the  accused  have 
undergone  three  months'  rigorous  imprisonment  for  the  offences  of  which 
they  were  convicted.  We  consider  there  is  a  material  distinction  between 
the  two  cases  *  *  *  If  on  the  evidence  it  appeared  that  tne 
animal  was  turned  loose  after  dedication  to  the  temple,  and  that  it  was 
actually  or  inferentially  accepted  as  so  dedicated  on  behalf  of  the  temple, 
then,  though  the  animal  were  allowed  to  be  at  large  free  from  all  control, 
it  would,  prima  facie,  be  the  property  of  the  temple." 

I  fail  to  see  anything  in  this  judgment  in  the  least  degree  impeaching 
or  questioning  the  correctness  of  the  law  laid  down  by  Straight,  J.,  in 
Queen-Empress  v.  Bandhu  (2).  I  do  not  think  that  the  fact  that  the  bull 
in  this  case  still  receives  some  attention  from  the-Rajbari  cowherd  and 
is  daily  fed  by  him  by  the  direction  of  his  employers  is  at  all  inconsistent 
with  "  a  total  surrender  "  by  those  who  set  him  at  liberty  "  of  all  their 
rights  as  proprietors." 

A  bull  thus  dedicated  and  set  at  liberty  is  regarded  as  sacred  by  all 
Hindus,  and  it  is  a  religious  and  meritorious  act  on  the  part  of  strangers 
even  to  feed  it ;  but  it  is  peculiarly  sacred  in  the  eyes  of  [862]  the 
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person  who  performed  the  Sradha  and  set  the  animal  at  liberty,  and  he 
regards  it  as  a  moral  duty  to  feed  it  after  it  has  been  set  at  liberty. 

Even  if  it  be  true  that  the  villagers  do  not  use  the  bull  for  breeding 
purposes  without  asking  permission  of  the  Rajbari  people,  I  think  this  is 
only  a  matter  of  courtesy  on  their  part,  and  ought  not  to  be  construed  as 
evidence  of  any  property  in  the  animal  remaining  in  those  who  set  him 
at  large. 

In  support  of  the  5th  conclusion  at  which  I  have  arrived,  I  rely 
upon  Mr.  Kilby's  argument  which  I  have  summarised  above,  and  to 
which  I  have  nothing  to  add.  I  am  therefore  of  opinion  that  the  rule 
should  be  discharged. 

MACPHERSON,  J. — I  agree  and  would  discharge  the  rule. 

H.  T.  H.  Rule  discharged. 


17  C.  862. 
CRIMINAL  APPEAL. 

Before  Mr.  Justice  Macpherson  and  Mr.  Justice  Hill. 


JAI  NARAYAN  RAI  v.  QUEEN.EMPRESS.*      [22nd  April,  1890.] 

Confession— Criminal  Procedure  Code  (Act  X  of  1882).  ss.  164,  364  and  533 — Evi- 
dence Act  (I  of  1872).  s.  91 — Examination  of  accused — Defect  in  confession — 
Confession  not  recorded  in  language  in  which  it  is  given,  admissibility  of  in 
evidence. 

An  accused,  when  in  custody,  made  a  confession  to  a  Deputy  Magistrate  in 
the  presence  of  a  Sub-Inspector,  and  during  an  investigation  being  held  into  a 
case  of  murder,  under  the  provisions  of  Chapter  XIV  of  the  Criminal  Procedure 
Code.  The  confession  was  recorded  by  the  Deputy  Magistrate  in  English, 
though  made  in  Hindi,  which  the  Deputy  Magistrate  perfectly  well  understood 
and  could  write.  It  purported  to  have  been  recorded  under  the  provisions  of 
s,  164,  and  was  in  reply  to  one  question  which  was  set  out.  The  record  bore 
the  signatures  of  the  accused  and  of  the  Deputy  Magistrate,  as  well  as  the 
certificate  as  required  by  the  section.  It  occupied  about  five  pages  of  foolsc  p. 
At  the  trial  the  Sessions  Judge  excluded  this  confession  on  the  ground  that,  not 
having  been  recorded  in  the  language  in  which  it  was  made,  and  there  being  no 
reason  why  it  should  not  have  been  so  recorded,  the  document  was  inadmissible 
in  evidence.  He,  however,  called  the  Deputy  Magistrate  as  a  witness  and 
admitted  in  evidence  his  statement  as  to  what  the  accused  told  him.  This 
evidence,  which  occupied  only  a  few  [863]  lines,  was  to  the  effect  that  the 
accused  told  him  he  had  committed  the  murder,  and  on  this  evidence  alone  the 
accused  was  convicted.  On  appeal — 

Held,  that  the  provisions  of  s.  164  read  with  s.  364  are  imperative  as  to  the 
language  in  which  a  confession  is  to  be  recorded,  and  that  s.  533  does  not 
contemplate  or  provide  for  any  non-compliance  with  the  law  in  this  respect, 
and  that,  therefore,  as  it  was  not  impracticable  to  record  the  confession  in 
Hindi,  the  Sessions  Judge  was  right  in  refusing  to  admit  the  document  in 
evidence. 

Held,  further  that  the  Sessions  Judge  erred  in  admitting  the  oral  evidence  of 
the  Deputy  Magistrate  as  to  what  the  accused  told  him,  as,  seeing  that  he  was 
acting  under  the  provisions  of  s.  164.  of  the  Criminal  Procedure  Code,  the 
confession  was  matter  which  was  required  by  law  to  be  reduced  to  the  form  of  a 
document,  and  therefore,  under  s.  91  of  the  Evidence  Act,  no  evidence  could 
be  given  in  proof  of  such  matter  fexcept  the  document,  where,  as  in  this  case,  it 
was  in  existence  and  forthcoming. 

Held  also,  that  as  the  defects  in  the  record  could  not  be  cured  under  s.  533 
of  the  Criminal  Procedure  Code,  and  no  secondary  evidence  could  be  given,  no 
proof  of  the  confession  could  be  given,  and  the  accused  must  be  acquitted. 
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[Diss.,  21  B.  495  (501)  ;  23  B.  221  (225)  ;  18  C.  549  (555);  P.,  2  C.W.N.  702  (714);  2  L. 
B.R.  19  (22)  ;  R..  8  C.B.L  R.  21  Cr.  ;  16  C.P.L  R.  122  (127)  ;  L.B.R.  (l»93— 
1900)  70  (71)  ;  U.B  R.  (1903),  1st  Qr.,  Cr.P.C.,  p.  13  (16)  ;  D.,  22  C.  817  (819).] 
THE  prisoner,  Jai  Narayan  Rai,  was  charged  with  the  murder  of  one 
Mahabir  under  the  following  circumstances.  It  appeared  that  in  the 
month  of  September  1889  there  had  been  some  rioting  going  on  in  the 
village  of  Patuha,  and  during  one  of  these  riots  a  man  named  Soorji,  who 
was  the  father  of  Jai  Narayan  Rai,  was  killed.  A  charge  was  preferred 
against  several  persons,  including  Mahabir,  in  respect  of  this  riot,  and 
they  were  committed  for  trial  on  that  charge.  During  the  investigation 
of  that  case,  it  appeared  that  Mahabir  had  stated  that  he  had  dealt  Soorji 
a  blow  on  the  head  which  had  killed  him.  After  the  committal,  Mahabir 
was  released  on  bail  by  the  Sessions  Judge,  and  the  night  following  his 
release  he  was  killed  when  he  was  asleep  in  the  verandah  of  his  house,  a 
deep  gash  being  found  in  his  throat,  which,  in  the  opinion  of  the  Civil 
Surgeon,  must  have  caused  death  very  rapidly  and  prevented  him  ever 
speaking  after  it  had  been  inflicted.  It  was  alleged  that  the  occurrence  took 
place  on  the  night  of  the  21st  October.  On  the  morning  of  the  22nd,  in- 
formation was  sent  to  the  thana,  and  a  Sub-Inspector  proceeded  to 
investigate  the  case.  It  seemed  that  the  prisoner  was  suspected  of  the 
crime,  and  in  the  afternoon  a  Sub-Deputy  Magistrate,  who  had  been  sent 
out  by  the  Sub-divisional  Officer,  arrived  at  the  village  and  recorded  a  con- 
fession made  by  [864]  the  prisoner.  The  circumstances  under  and  manner 
in  which  the  confession  was  recorded  are  fully  stated  in  the  judgment  of 
the  High  Court.  The  day  following  the  prisoner  was  taken  before  a  Magis- 
trate of  the  first  class  and  a  further  statement  made  by  him  was  recorded, 
which  purported  to  have  been  taken  under  s.164  of  the  Criminal  Procedure 
Code.  This  statement  was  in  reply  to  questions  put  by  the  Magistrate,  and 
was  as  follows  : — Q.  "  Did  you  make  the  statement  you  made  yesterday  be- 
fore the  Sub-Deputy  Magistrate,  of  your  own  free  will  "?  A.  "  Yes  of  my  own 
free  will,  and  it  is  correct."  Q.  "  Did  any  one  teach  you  anything  "?  A  "  No 
one  taught  me  anything."  Both  the  confession  and  the  statement  before  the 
Magistrate  were  recorded  in  the  English  language,  and  contained  memoran- 
dum signed  by  the  respective  Magistrates,  who  recorded  them  in  the  form 
required  by  s.  164.  The  prisoner  was  committed  for  trial  on  the  charge  of 
murder,  and  at  the  trial  the  prosecution  called  several  witnesses  and 
tendered  these  statements  made  by  the  prisoner.  The  evidence  given 
by  witnesses  who  sought  to  connect  the  prisoner  with  the  crime  was  dis- 
believed by  the  Judge,  and  the  above  statements  were  held  by  him  to  be 
inadmissible  in  evidence.  He,  however,  called  the  Sub-Deputy  Magistrate 
and  recorded  his  evidence,  which  will  be  found  in  full  in  the  judgment 
of  the  High  Court.  He  also  called  the  Joint-Magistrate  and  recorded 
his  evidence  as  to  the  circumstances  under  which  he  recorded  the 
statement  set  out  above.  The  Joint-Magistrate  deposed  that  when  he 
recorded  the  statement  he  had  the  confession  said  to  have  been  made 
to  the  Sub-Deputy  Magistrate  before  him,  but  that  he  probably  did 
not  read  it  over  to  the  prisoner.  One  of  the  Assessors  found  the  prisoner 
guilty  and  the  other  considered  he  ought  to  be  acquitted.  The  Sessions 
Judge  agreed  with  the  verdict  of  the  former,  and  convicted  the  prisoner 
and  sentenced  him  to  transportation  for  life. 

The  material  portion  of  his  judgment  was  a  follows  : — 
"  The  Government  Pleader  has  put  into  the  box  a  number  of  witnesses 
sent   up   by    the   committing   officer   (Narghoon  being  principal  witness), 
'who  say  that  the  prisoner  was  seen  just  after  he  had  struck  the  blow  (with 
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a  chopper  called  '  gharasa  '),  that  he  was  pursued  and  seized,  but  got  away 
by  struggling  and  escaped  by  threats.  In  putting  his  case,  however,  he 
did  not  rely  on  this  evidence.  And  he  was  quite  right  not  to  do  so. 
[865]  Narghoon's  story  will  not  fit  in  with  China's,  and  I  have  no  manner 
of  doubt  that  the  whole  of  this  direct  evidence  is  manufactured.  I 
believe  that  the  murderer,  whoever  he  was,  got  clear  off  without  any  sort 
of  detection,  and  that  the  denunciation  of  the  prisoner  was  grounded  on 
mere  suspicion.  The  determination  of  the  case  turns  entirely  on  the 
prisioner's  confession,  and  unfortunately  the  Sub-Deputy  Magistrate  has 
not  followed  the  procedure  laid  down  by  law.  He  has  recorded  the 
confession  in  English  (though  he  himself  can  write  Hindi),  and  I  have 
therefore  been  obliged  to  rule  that  the  record  is  inadmissible.  The 
prisoner  was  taken  to  the  Sub-divisional  Officer  himself  next  day 
(23rd),  and  was  still  in  a  confessing  mood,  but  curiously  enough  the 
opportunity  of  rectifying  the  Sub-Deputy  Magistrate's  error  was  not 
seized,  and  all  that  was  asked  of  the  prisoner  was  whether  he  had  made 
the  '  yesterday's '  statement  of  his  own  free  will  and  without  dictation. 
The  Joint-Magistrate  did  not  apparently  even  read  over  the  confession  to 
him  (see  his  evidence).  On  the  llth  November  the  prisoner  told  the 
Joint-Magistrate  that  he  had  been  «  compelled  by  blows  '  by  the  police, 
who  threatened  to  dishonour  him.  To  this  Court  he  does  not  allege 
that  he  was  beaten  (an  accusation  that  he  could  hardly  support),  but 
he  says  that  the  police  threatened  to  lie  him  and  his  wife  and  mother 
together.  This  procedure,  I  take  it,  would  be  considered  very 
dishonouring. 

"  As  I  put  it  to  the  assessors,  the  problem  before  us  is  to  consider 
whether  the  prisoner,  in  telling  the  Sub-Deputy  Magistrate  that  he  killed 
Mahabir,  was  speaking  the  truth  or  was  lying.  One  assessor  is  satisfied 
that  he  was  telling  the  truth  and  the  other  is  doubtful.  I  entirely  agree 
with  the  former  assessor.  The  prisoner's  contention  that  he  was  bullied 
into  confessing  is  manifestly  a  conventional  plea.  That  he  told  the  Deputy 
Magistrate  that  he  killed  Mahabir  is  proved  to  demonstration  both  by  the 
evidence  of  that  officer  and  the  evidence  of  the  Joint-Magistrate,  as  well 
as  by  the  prisoner's  own  statements  and  pleas.  That  he  was  telling  the 
truth  when  he  said  so,  I  have  no  doubt  whatever. 

"  Then  how  does  the  matter  stand  ?  It  is  quite  true  that  we  cannot 
accept  the  record  which  purports  to  have  been  made  under  s.  164, 
Criminal  Procedure  Code,  by  the  Deputy  Magistrate,  and  the  record 
made  by  the  Joint-Magistrate  does  not  carry  us  further,  but  the  position 
is  only  thereby  reduced  to  this,  that  it  is  the  same  as  if  no  record  had 
been  made,  and  that  the  Deputy  Magistrate  had  come  into  the  box 
and  said  '  the  prisoner  told  me  he  killed  Mahabir,  but  I  did  not  write  down 
what  he  had  said.'  Is  this  'evidence'  that  the  prisoner  killed  Mahabir? 
I  have  no  hesitation  in  saying  that  it  is.  The  definition  of  '  evidence  '  in 
Act  I  of  1872  is  as  follows  : — '  Evidence  means  and  includes  all  statements 
which  the  Court  permits  or  requires  to  be  made  before  it  by  witnesses  in 
relation  to  matters  of  fact  under  enquiry,  &c.'  To  put  it  in  another  way, 
'  evidence  '  means  (inter  alia)  words  spoken  in  order  to  convince  the  Court 
[866]  of  the  existence  of  facts.  I  do  not  think  any  reasonable  man  will 
deny  that  if  A  tells  a  Court  that  B  told  him  he  had  killed  C,  A  does  so  in 
order  to  convince  the  Court  of  the  existence  of  the  fact  that  B  did  kill  C. 
This  is  the  case  here. 

"  As  I  am  satisfied  that  the  prisoner  told  the  truth  when  he  told  the 
Deputy  Magistrate  that  he  killed  Mahabir,  I  am  satisfied  that  the  prisoner 
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did  kill  Mahabir  ;  and  what  I  have  said  above  will  show  that  I  am  so 
satisfied  on  '  evidence.' 

The  prisoner  appealed  to  the  High  Court  against  the  conviction  and 
sentence,  the  main  ground  being  that  the  Sessions  Judge  should  not  have 
admitted  the  evidence  given  by  the  Sub-Deputy  Magistrate  after  holding 
that  the  confession  itself  was  inadmissible. 

Baboo  Durga  Mohnn  Dass  (for  Baboo  Umbica  Churn  Boss),  for  the 
appellant. 

The  Deputy  Legal  Remembrancer  (Offg.,  Mr.  Leith),  for  the  Crown. 

The  nature  of  the  arguments  appears  sufficiently  from  the  judgment 
of  the  High  Court  (MACPHERSON  and  HILL,  JJ.),  which  was  as  follows : — 

JUDGMENT. 

The  prisoner  has  been  convicted  of  the  murder  of  Mahabir  Rai  on  the 
evidence  of  a  Sub-Deputy  Magistrate  who  deposes  to  a  confession  which 
the  prisoner  made.  His  evidence  is  this — "  He  (the  prisoner)  told  me  that 
he  had  killed  a  man  named  Mahabir,  because  Mahabir  had  admitted  to  the 
Magistrate  that  he  had  killed  his  (the  prisoner's)  father  Suroop.  He  said 
he  had  cut  the  throat  of  Mahabir  in  the  night  with  a  gharasa  as  he  slept  on 
a  bed.  He  pointed  out  the  gharasa,  which  lay  on  the  ground  in  front  of 
him." 

There  is  no  other  proof  against  the  prisoner,  as  the  direct  evidence 
which  implicated  him  was  disbelieved  by  the  Judge,  who  says  it  was  not 
relied  on  by  the  prosecution,  that  he  has  no  manner  of  Joubt  it  is  manu- 
factured, and  that  the  murderer,  whoever  he  was,  got  clear  off  without 
any  sort  of  detection,  the  prisoner  being  afterwards  denounced  on  mere 
suspicion.  There  is,  however,  evidence  that  the  prisoner's  father  had  been 
killed  in  a  riot  which  took  place  some  time  previously,  and  that  Mahabir, 
who  with  others  had  been  committed  to  the  Sessions  on  a  charge  of  being 
concerned  in  it,  had  stated  that  he  had  inflicted  the  wound  which  caused 
his  death.  That  case  was  still  pending  in  the  Sessions  Court,  and  Mahabir 
and  the  other  accused  had  been  released  on  bail.  The  confession  to  which 
the  Sub-Deputy  Magistrate  speaks  was  recorded  [867]  by  him  under  the 
provisions  of  s.  164  of  the  Criminal  Procedure  Code,  but  the  recorded 
confession  was  rejected  by  the  Judge  on  the  ground  that  the  provisions  of 
that  section  read  with  s.  364  as  to  the  manner  of  recording  it  had  not 
been  complied  with,  and  that  it  was  therefore  inadmissible.  The  Judge 
in  rejecting  the  recorded  confession  treats  it  as  if  it  had  never  been  made 
and  was  not  in  existence.  "  The  position  (he  t>ays)  is  only  thereby  reduced 
to  this,  that  it  is  the  same  as  if  no  record  had  been  made  and  that  the 
Deputy  Magistrate  had  come  into  the  box  and  saiJ  « the  prisoner  told  me 
that  he  had  killed  Mahabir,  but  I  did  not  write  down  what  he  had  said.'  ' 
He  then  comes  to  the  conclusion  that  the  confession  deposed  to  by  the 
Deputy  Magistrate  is  true  and  sufficiently  proved. 

It  is  contended  for  the  prisoner  that  if  the  recorded  confession  is 
rejected  and  put  aside,  oral  evidence  is  inadmissible  to  prove  that  he  did 
confess.  We  think  the  contention  is  correct,  and  that  the  only  confession 
(if  any)  which  can  be  proved  against  the  prisoner  is  the  confession  which 
was  recorded  under  s.  16  f  of  the  Procedure  Code. 

There  can  be  no  doubt  that  the  Deputy  Magistrate,  was  acting  under 
s.  164.  At  the  time  when  the  confession  was  made,  the  police  had  com- 
menced an  investigation  under  Chapter  XIV  of  the  Procedure  Code,  the 
prisoner  was  in  their  custody,  the  confession  was  recorded  in  the  presence 
of  the  Sub-Inspector,  and  the  Deputy- Magistrate  purported  to  act  under 
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s.  164.  That  section,  which  is  part  of  chapter  XIV,  provides  that  when 
a  confession  is  made  to  a  Magistrate  under  such  circumstances,  the  con- 
fession shall  be  recorded  and  signed  in  a  specified  manner.  It  is  there- 
fore a  matter  which  is  required  by  law  to  be  reduced  to  the  form  of  a 
document  ;  and  under  s.  91  of  the  Evidence  Act,  the  only  evidence  which 
could  be  given  in  proof  of  such  matter  is  the  document  itself,  for,  as  this 
is  forthcoming,  there  is  of  course  no  question  of  secondary  evidence. 

Section  533  of  the  Criminal  Procedure  Code  modifies,  however,  as 
regards  confessions,  s.  91  of  the  Evidence  Act.  It  provides  that  when,  on 
the  tender  of  a  confession  recorded  under  s.  164,  it  is  found  that  the 
provisions  of  that  section  and  of  s.  364  have  not  been  fully  complied  with, 
the  Court  shall  take  [868]  evidence  that  the  accused  person  duly  made 
the  statement  recorded.  That  section  does  not  authorise  the  Court  to 
proceed  as  if  there  had  been  no  recorded  confession,  or  to  treat  such  con- 
fession as  non-existent:  it  clearly  means  that  the  evidence  which  is  to  be 
taken  shall  be  evidence  that  the  accused  person  duly  made  the  particular 
confession  which  was  recorded  and  tendered.  If,  therefore,  a  document 
framed  under  s.  164  of  the  Procedure  Code  is  inadmissible  owing  to  a 
non-compliance  with  the  provisions  of  the  law,  the  Court  must  proceed 
under  s.  533,  if  the  defects  are  cured  by  the  provisions  of  that  section.  If 
they  are  not  cured,  no  proof  of  the  confession  can  be  given. 

The  Judge  does  not  profess  to  have  acted  under  s.  533  :  he  makes 
no  allusion  to  it,  but  apparently  conisders  that  the  defects  in  the  record 
of  the  confession  are  not  cured  by  it.  He  has  in  effect,  however,  admitted 
oral  evidence  of  a  matter  which  is  required  by  law  to  be  reduced  to  the  form 
of  a  document,  although  he  rejected  that  document  when  it  was  tendered. 
The  Deputy  Magistrate  does  not,  it  is  true,  profess  to  speak  to  the  contents 
of  the  document,  but  there  is  no  pretence  for  saying  that  he  spoke  to  any 
other  confession  than  that  which  was  made  to  him  on  the  22nd  October, 
and  which  he  recorded  under  s.  164.  The  course  which  the  Judge  has 
followed  seems  to  us  not  only  without  authority  of  law,  but  opposed  to  the 
law  as  it  is  in  this  country.  We  might  also  point  out  the  great  danger 
attending  it.  The  recorded  confession,  which  the  Legislature  has  attempted 
to  safe-guard  in  every  possible  way  so  as  to  make  it  a  perfect  record  of  ail 
that  the  prisoner  did-  say,  covers  five  pages  of  foolscap.  The  confession  as 
spoken  to  by  the  Deputy  Magistrate  covers  four  or  five  lines.  The  former 
may  or  may  not  amount  to  a  confession :  no  one  can  say  without  reading 
the  whole  of  it.  Yet  it  is  not  to  be  looked  at,  and  the  Deputy  Magistrate's 
condensed  version  of  it,  possibly  for  all  that  is  known  an  erroneous  version, 
is  to  be  accepted. 

On  this  part  of  the  case  we  have  no  doubt.  But  we  have  assumed  so 
far  that  the  Judge  was  right  in  holding  that  the  defects  which  made  the 
document  inadmissible  were  not  cured  by  the  provisions  of  s.  533  of  the 
Procedure  Code.  He  can  hardly  have  overlooked  that  section,  and  we 
must  take  it  that  this  was  what  he  intended  to  find,  although  he  does  not 
expressly  [869]  say  so.  The  question  whether  he  was  right  in  this  con- 
clusion is  a  much  more  difficult  one.  It  does  not  arise  on  the  appeal  of 
the  prisoner,  who,  if  he  can  get  rid  of  the  admitted  evidence,  is  of  course 
content  to  accept  the  Judge's  decision  as  to  the  excluded  portion  ;  but 
the  case  is  before  us  as  a  whole,  and  we  think  we  must  deal  with  it. 

The  confession  which  was  recorded  under  s.  164  and  tendered  in 
evidence  is  written  entirely  in  English.  There  is  only  one  question 
"  Did  you  kill  Mahabir  Rai  ?"  Then  follows  a  long  statement  covering  five 
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pages  of  foolscap  paper.  The  record  bears  the  signature  cf  the  prisoner 
and  of  the  Deputy  Magistrate,  and  has  attached  to  it  the  certificate 
prescribed  by  s.  164,  which  is  also  signed  by  the  Deputy  Magistrate. 
The  statement  purports,  however,  on  its  face  to  be  made  on  solemn 
affirmation*  The  first  page  is  written  on  the  form  furnished  for  the 
depositions  of  witnesses,  but  it  may  be  there  was  an  omission  to  strike  out 
the  words  inappropriate  to  the  examination  of  an  accused  person  or  to  a 
confession,  although  it  is  singular  that  while  the  word  "  statement  "  has 
been  substituted  for  "  deposition  "  and  the  words  "  oath  or  "  have  been 
struck  out,  the  words  "  solemn  affirmation  "  have  been  allowed  to  remain. 
This,  however,  is  a  matter  which  might  be  cleared  up  by  evidence. 
Probably  no  questions  were  asked,  as  the  recorded  confession  was  rejected 
as  inadmissible.  The  ground  of  the  rejection  was  that  it  was  written  in 
English,  which  was  not  the  language  used  or  understood  by  the  prisoner, 
although  the  Deputy  Magistrate  understood  and  could  write  such  language. 

Section  364  read  with  s.  164  enacts  that  the  confession  shall  be  re- 
corded in  full  in  the  language  in  which  the  accused  person  is  examined,  or, 
if  that  is  not  practicable,  in  the  language  of  t'-ie  Court,  or  English.  It  is 
clear  that  this  provision  of  the  law  was  not  complied  with.  The  question 
is  whether  the  defect  is  cured  by  the  provisions  of  s.  533,  which  is  as 
follows  : — 

"  If  any  Court  before  which  a  confession  or  other  statement  of  an 
accused  person  recorded  under  s.  164  or  s.  364  is  tendered  in  evidence  finds 
that  the  provisions  of  such  section  have  not  been  fully  complied  with  by 
the  Magistrate  recording  the  statement,  it  shall  take  evidence  that  such 
person  duly  made  the  statement  recorded  ;  and  notwithstanding  anything 
contained  in  [870]  the  Indian  Evidence  Act,  s.  91,  such  statement  shall 
be  admitted  if  the  error  has  not  injured  the  accused  as  to  his  defence  on 
the  merits.  " 

The  point,  so  far  as  we  know,  has  not  been  definitely  decided.  In 
the  Queen-Em pv ess  v.  Vivan  (1)  the  confessions  were  taken  down  in  English, 
and  not  in  the  language  in  which  they  were  made,  but  there  was  in  other 
respects  hardly  any  attempt  to  conform  to  the  provisions  of  ss.  164  and 
364.  Parker,  J.,  held  that  the  provisions  of  s.  164  are  imperative,  and 
that  s.  533  will  not  render  the  confession  admissible"  when  no  attempt  at 
all  has  been  made  to  conform  to  its  provisions.  In  the  Queen-Empress  v. 
Nilmadhub  Mitter  (2),  which  came  before  a  Full  Bench  of  this  Court,  the 
question  arose  but  it  was  unnecessary  to  determine  it.  The  Chief  Justice 
in  delivering  the  judgment  of  the  Court  said  with  reference  to  a  con- 
fession : — "  We  wish  to  guard  ourselves  from  being  supposed  to  hold  that 
when  answers  are  made  by  an  accused  person  in  one  language  and  written 
down  in  another,  unless  it  was  shown  that  it  was  impracticable  to  write 
them  in  the  language  in  which  they  were  spoken,  s.  164  would  be  complied 
with  :  on  the  contrary,  we  think  that  when  such  a  proceeding  is  adopted, 
the  statement  of  the  accused  would  not  be  recorded  under  that  section 
read  with  s.  364,  and  we  have  very  grave  doubts  whether  the  defect  could 
be  cured  under  the  provisions  of  s.  533.  " 

The  question,  which  is  not  free  from  difficulty,  is  therefore  still  an 
open  one.  In  our  opinion  the  provisions  of  s.  164  read  with  s.  364  are 
imperative  as  to  the  language  in  which  a  confession  is  to  be  recorded, 
and  s.  533  does  not  contemplate  or  provide  for  any  non-compliance  with 


(1)  9  M.  224. 
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the  law  in  this  respect.  It  is  clear  from  the  two  sections  first  mentioned 
that  the  confession  is  to  be  recorded  in  the  language  in  which  it  was  made, 
or,  if  that  is  not  practicable,  in  the  language  of  the  Court  or  English. 
It  would  be  for  the  prosecution  to  establish  the  impracticability,  if  any 
existed.  Here  there  was  obviously  none. 

The  recorded  confession  speaks  for  itself,  but  the  Magistrate  is 
directed  to  do  certain  things  in  connection  with  it,  and  to  render  the 
[871]  document  admissible  in  evidence  it  must  appear  on  its  face  that 
these  things  have  been  done.  He  is  directed  to  sign  it,  to  certify  that  he 
believes  the  confession  to  be  voluntary  (and  he  is  prohibited  from  record- 
ing a  confession  until  he  has  satisfied  himself  by  questioning  the  person 
making  it  that  it  is  voluntary)  ;  he  is  also  to  certify  that  it  was  taken  in 
his  presence  and  hearing,  that  it  was  read  over  to  the  person  making  it 
and  admitted  by  him  to  be  correct,  and  that  it  contains  a  full  and  true 
account  of  the  statement  made  by  him.  The  provisions  of  the  Act 
would  not  be  fully  complied  with  by  the  Magistrate  if  he  failed  to  sign 
the  confession  and  the  certificate,  and  to  certify  all  the  facts  which  he  is 
required  to  certify ;  and  it  is  against  omissions  of  this  kind  by  the  Magis- 
trate that  we  think  s.  533  was  intended  to  provide  a  remedy  by  allowing 
evidence  to  be  taken  that  the  accused  person  duly  made  the  statement 
recorded.  The  section  would  only  come  into  operation  when  a  confession 
or  other  statement  of  an  accused  person  recorded  under  s.  164  or  s.  364 
was  tendered,  but  a  confession  recorded  in  direct  violation  of  those  sections 
would  not  be  a  confession  recorded  under  them  ;  and  the  recorded  state- 
ment, to  be  proved,  must  mean  a  statement  recorded  in  accordance  with 
the  provisions  of  the  Act  and  not  in  violation  of  them.  It  may  be  argued 
that  if  the  Magistrate  recording  the  confession  records  it  in  a  language 
other  than  that  directed  by  law,  there  is  on  his  part  a  non-compiiance 
with  the  provisions  of  the  law  which  is  cured  by  s.  533,  as  much  as  non- 
compliance  with  any  other  provision  ;  but  there  is  a  difference  between 
non-compliance,  an  omission  to  do  something  which  a  person  is  directed 
to  do,  and  a  direct  violation  of  the  law  ;  and,  as  I  have  said,  the  section 
seems  to  assume  that  the  confession  has  been  recorded  in  accordance  with 
the  provisions  of  the  law.  It  is  a  section  which  provides  a  remedy  in 
cases  in  which  certain  provisions  of  the  law  have  not  been  fully  complied 
with  by  the  Magistrate,  and,  operating  as  it  does  against  the  accused  person 
and  not  in  his  favour,  it  must  be  strictly  construed.  It  would,  we  think, 
be  extremely  dangerous  so  to  construe  it  as  to  include  not  only  omissions 
to  comply  with  the  law,  but  infractions  of  it. 

We  think,  therefore,  the  Judge  was  right  in  holding  that  the  recorded 
confession  was  inadmissible,  and  that  it  could  not  be  proved  ;  but  as  we 
have  held  that  he  was  wrong  in  admitting  evidence  to  [872]  prove  a  con- 
fession to  the  Deputy  Magistrate,  and,  as  apart  from  the  confession,  there 
is  no  proof  against  the  prisoner,  we  must  set  aside  the  conviction  and 
direct  that  the  prisoner  be  acquitted. 

H.  T.  H.  Appeal  allowed  and  conviction  quashed. 
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J^l2'  CRIMINAL  MOTION. 

CRIMINAL                       Before  Mr.  Justice  Norris  and  Mr.  Justice  Mactherson. 
MOTION,  

17  C.  872.  RAGHOOBUNS  SAHOY  (Petitioner')  v.  KOKIL  SINGH  alias 

GOPAL  SINGH  AND  ANOTHER  (Opposite  Party]* 
[2nd  June,  1890.] 

Sanction  to  prosecution — "  Court  " — Collector — Appraisement  proceedings— Criminal 
Procedure  Code  (Act  X  of  1882).  s.  195— Bengal  Tenancy  Act  (Act  VII I  of  1885), 
ss.  69  and  70. 

The  word  "  Court,"  used  in  s.  195  of  the  Criminal  Procedure  Code,  without 
the  previous  sanction  of  which,  offences  therein  referred  to,  committed  before 
it.  cannot  be  taken  cognizance  of,  has  a  wider  meaning  than  the  words  "  Court 
of  Justice"  as  defined  in  s.  20  of  the  Penal  Code.  It  includes  a  tribunal 
empowered  to  deal  with  a  particular  matter  and  authorised  to  receive  evidence 
bearing  on  that  matter,  in  order  to  enable  it  to  arrive  at  a  determination. 

A  Collector,  acting  in  appraisement  proceedings  under  ss.  69  and  70 
of  the  Bengal  Tenancy  Act,  is  a  Court  within  the  meaning  of  the  term  as 
there  used. 

Where, therefore,  in  certain  appraisement  proceedings,  some  rent  receipts  which 
were  alleged  to  be  forgeries,  were  filed  by  tenants  before  the  Collector,  and  pro- 
ceedings were  subsequently  taken  against  them  before  the  Joint  Magistrate 
charging  them  with  offences  under  ss.  465  and  471  of  the  Penal  Code — 

Held,  that  the  Joint-Magistrate  could  not  take  cognizance  of  the  offences 
charged  without  the  previous  sanction  of  the  Collector  having  been  granted. 

[F.,  2  Bom.  Cr.  Cas.  1  (*)  ;  Rel.,  37  B.  365  =  15  Bom.  L.R  45  (48)  =  14  Cr.  LJ.  72 
(73)=  181nd.  Cas.  408  (409)  ;  R.,  37  C.  52  (56)  =  14  C.W.N.  132  =  11  Cr.  L.J. 
45=5Ind.  Cas.  62;  24  M.  121  (123)  =  2  Weir  170  ;  3  S. L.R.  66  (75).] 

THE  facts  which  gave  rise  to  this  application    were  as  follows  : — 

The  petitioner,  who  was  in  the  employment  of  the  proprietor  of 
mouzah  Bhadones,  in  the  district  of  Monghyr,  applied  to  the  Collector, 
under  s.  69  of  the  Bengal  Tenancy  Act,  to  appraise  the  crops  on  the  lands 
of  certain  tenants  alleging  that  the  rent  was  taken  by  appraisement.  The 
tenants  resisted  the  application  on  the  ground  that  they  paid  a  fixed  money 
rent,  and  in  support  of  their  objection  filed  some  rent  receipts.  The  peti- 
tioner alleged  [873]  that  these  receipts  were  forgeries.  The  Collector, 
under  the  order  of  the  Commissioner,  proceeded  to  enquire  whether  the 
rent  was  or  was  not  taken  by  appraisement ;  but  the  Board  of  Revenue,  on 
the  appeal  of  the  tenants,  held  that  he  could  not  do  so,  and  the  appraise- 
ment proceedings  were  abandoned. 

Meanwhile,  however,  the  petitioner  had  asked  for  an  enquiry  under 
s.  476  of  the  Code  of  Criminal  Procedure  as  to  whether  or  not  the  receipts 
filed  by  the  tenants  were  forged.  The  Collector  directed  a  Deputy  Col- 
lector to  make  this  enquiry,  but  his  order  was  eventually,  set  aside  by  the 
Board  on  the  appeal  of  the  tenants. 

In  December  1889  the  petitioner  applied  to  the  Collector  under  s.  195 
of  the  Code  of  Criminal  Procedure,  for  sanction  to  prosecute  the  tenants  in 
respect  of  the  receipts  alleged  to  be  forged.  The  Collector  refused  this  sanc- 
tion, remarking,  with  regard  to  what  had  happened,  that  he  was,  as 
Collector,  precluded  from  giving  it,  and  that  the  petitioner  should  apply  to 
the  Board  of  Revenue. 

•  Criminal  Motion    No.  84  of  1890  against    the  order  passed  by  G.  E.  Manisty, 
Esq.,  Joint  Magistrate  of  Monghyr,  dated  the  6th  of  February  1890. 
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In  February  1890  the  petitioner  lodged  a  complaint  in  the  Magistrate's        1890 
Court   charging   the   tenants    with    offences    under  ss.  465  and  471  of  the       JUNE  2. 
Penal  Code  in  connection  with  the    rent    receipts.     The    petition    of   com-         - 
plaint   set    out   the   facts   above    mentioned,  and    represented    that  under    CRIMINAL 
the  circumstances     sanction     was   not    necessary.     The  Joint-Magistrate,     MOTION. 
before  whom  the  complaint  was  preferred,  refused  to  entertain  it,    holding         -  " 
that   he  could    not    take    cognizance    of    it  until  proper  sanction  had  been 
obtained  for  the  prosecution  of  the  persons  charged.     The    petitioner    then 
applied  to  the  High  Court,  and  obtained  a  rule,  which  was    served    on    the 
Joint-Magistrate   and    the    tenants   concerned,  calling   on    them  to    show 
cause     why    the   Joint-Magistrate    should    not    be    directed    to    entertain 
the  complaint.     This  rule  now  came  on  to  be    heard. 

Mr.  J.  T.  Woodroffe,  Baboo  Rajendro  Nath  Base,  and  Baboo  Srinath 
Banerjee,  for  the  petitioner. 

Baboo  Utnbica  Churn  Bose  and  Baboo  Mahabir  S^hait  for  the  oppo- 
site party. 

Baboo  Umbica  Churn  Bose  in  showing  cause  contended  that  the 
order  of  the  Joint-Magistrate  was  correct,  and  that  a  Collector,  while  acting 
under  ss.  69  and  70  of  the  Bengal  Tenancy  Act,  [874]  is  a  "  Court," 
within  the  meaning  of  that  term  as  used  in  s.  195  of  the  Code  of  Criminal 
Procedure,  and  that  consequently  the  prosecution  could  not  be  proceeded 
with  until  the  necessary  sanction  as  required  by  that  section  had  been 
obtained. 

Mr.  Woodroffe  for  the  petitioner,  in  support  of  the  rule,  argued  that 
the  Collector  acting  under  these  sections  could  not  he  held  to  be  a  Court, 
and  that  his  duties  were  of  a  ministerial  nature  ;  s.  70  in  fact  directing 
that  the  appraisement  papers  shall  be  filed  in  his  "  office."  He  also  referred 
to  the  definition  of  "  Court  of  Justice  "  in  s.  20  of  the  Penal  Code  and  to 
the  provisions  of  s.  4  of  the  Criminal  Procedure  Code,  to  the  effect  that 
all  words  and  expressions  not  defined  in  that  Code  are  to  be  deemed  to  have 
the  meanings  attributed  to  them  by  the  Penal  Code  when  they  are  therein 
defined.  He  further  referred  to  s.  6  of  the  Criminal  Procedure  Code  and  the 
classes  of  Courts  there  mentioned,  and  argued  that  the  Court  referred  to  in 
s.  195  could  not  include  a  Collector  acting  under  ss.  69  and  70  of  the 
Tenancy  Act.  Whenever  the  Criminal  Procedure  Code  dealt  with 
proceedings  in  Courts  other  than  those  clearly  covered  by  the  definition 
given  in  the  Penal  Code,  it  specifically  mentioned  such  Courts,  as  for 
example  in  ss.  476,  478,  480,  were  proceedings  before  Revenue  Courts 
are  expressly  referred  to.  He  contended  therefore  that  the  Collector  was 
not  a  "  Court;"  and  that  this  was  also  manifest  from  the  proceedings, 
where  it  appeared  that  his  order  directing  the  enquiry  under  s.  476  of 
the  Criminal  Procedure  Code  had  been  set  aside  by  the  Board  of  Revenue, 
which  was  certainly  not  a  "  Court."  He  contended,  therefore,  that  he 
was  entitled  to  the  order  asked  for  directing  the  Joint-Magistrate  to 
entertain  the  complaint. 

The  judgment  of  the  High  Court  (NORRIS  and  MACPHERSON,  JJ.) 
was  as  follows  :  — 

JUDGMENT. 

The  question  for  determination  is  whether  a  Collector,  acting  under 
ss.  69  and  70  of  the  Bengal  Tenancy  Act,  is  a  Court  within  the  meaning 
of  s.  195  of  the  Criminal  Procedure  Code. 

It  arises  in  this  way.  (Their  Lordships  set  out  the  facts  above' 
mentioned  and  continued  —  ) 
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1890  [878]  It  is  contended  in  showing  cause  that  the  order  is  right,  that  the 

JUNE  2.  Collector   acting    under   the   sections   referred  to  is  a  "  Court  "  within  the 

"  meaning  of  s.  195  of  the    Procedure  Code,  and  that   sanction    for  the    pro- 

CRIMINAL  secutjon  is  necessary. 

3N'  The  word  "  Court,"  is  not  defined  in  the  Criminal  Procedure  Code, 

17  C.  872  an<^  ^  certainly  has  a  wider  meaning  than  a  Court  of  Justice  as  defined  in 
the  Penal  Code.  Having  regard  to  the  obvious  purpose  for  which  s.  195 
was  enacted,  we  think  that  the  widest  possible  meaning  should  be  given 
to  the  word  "Court"  as  therein  mentioned,  and  that  it  would  include  a 
tribunal  empowered  to  deal  with  a  particular  matter  and  authorised  to 
receive  evidence  bearing  on  that  matter  in  order  to  enable  it  to  arrive  at  a 
determination. 

In  the  sections  of  the  Tenancy  Act  referred  to,  the  Collector  is  em- 
powered to  do  certain  things,  some  of  which  may  involve  the  determina- 
tion of  the  proportion  in  which  the  crop  is  to  be  divided,  and  his  order  is 
enforceable  by  a  Civil  Court  as  a  decree.  He  is  directed  to  give  the  parties 
an  opportunity  of  being  heard,  and  to  make  such  enquiry  (if  any)  as  he 
thinks  necessary.  One  mode  of  making  an  enquiry  is  certainly  to  take 
evidence.  We  think  therefore  that  he  is  authorised  to  take  evidence  and 
come  to  a  decision  on  the  matters  with  which  he  is  empowered  to  deal  ; 
that  this  brings  him  within  the  broad  definition  of  a  Court  ;  and  that 
sanction  for  the  prosecution  was  necessary. 

The  rule  is  therefore   discharged. 

H.  T.  H.  Rule  discharged. 


17  C.  875  (P.O.)  =  17  I.A.  65  =  5  Sar.  P.C.J.  542. 
PRIVY  COUNCIL. 

PRESENT  ; 

Lord  Macnaghten,  Sir  B.  Peacock,    and  Sir  R.  Couch. 
[On  appeal  from  the  High  Court  at  Calcutta.'] 


HEMANTA  KUMARI  DEBI  (Plaintiff)  v.  BROJENDRO  KISHORE 
Rov  CHOWDHRY  (Defendant].      [25th  February.  1890.] 

Second  appeal — Ground  of  second   appeal — Civil  Procedure   Code,  s.    584 — Substan- 
tial error  in  a  first  Appellate  Court's  finding  without  any  evidence  to  support  it. 

The  Court  of  first  instance  dismissed  the  suit  upon  the  ground  that  the  right, 
which  it  was  brought  to  establish,  had  been  taken  away  by  a  [876]  compromise, 
entered  into  by  a  guardian  on  behalf  of  an  infant  party  to  former  proceedings. 
This  was  reversed  by  the  first  appellate  Court,  which  decreed  the  claim,  hold- 
ing it  unaffected  by  the  compromise,  on  the  ground  that  the  latter  was,  in  fact, 
contrary  to  the  interests  of  the  infant.  The  High  Court,  on  a  second  appeal, 
set  aside  this  finding,  there  having  been  no  proof  that  the  compromise  was  to 
the  infant's  detriment,  and  affirmed  the  decree  of  the  first  Court. 

Held,  that  the  High  Court  rightly  reversed  the  decree  of  the  first  appellate 
Court  ;  the  above  finding,  without  any  evidence  to  support  it,  being  a  substan- 
tial error  in  the  proceedings,  and  good  ground  of  second  appeal  with  the  mean- 
ing of  s.  584,  sub-s.  (c).  of  the  Civil  Procedure  Code. 

[F.,4C.LJ.  198  ;  R.,15B.  670  ;  D.,   26  C.  53  =  2  C.W.N   649.] 

APPEAL  from  a  decree  (6th  August  1886)  of  the  High  Court,  reversing 
a  decree  (30th  March  1885)  of  the  Subordinate  Judge  of  Mymensingh. 

The  suit  out  of  which  this  appeal  arose  was  brought  by  the  appel- 
lant's late  husband,  Rajah  Jotendra  Narain  Roy,  who  died  pending  this 
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litigation,   through  his   late   mother    Maharani  Surat   Sunderi  Devi,    who        1890 
died   in    1888.     He   claimed    enhancement  of   the  rent,    upon  notice    duly     FEB.  25. 
given,    of   a  taluk    within  his    zeminJari,    Pukhoria    Jainsahi ;  and    the        ~ 
question  was  whether  he  was    not  precluded  from  enhancing  the  rent  by    _ 
the   effect  of  a   raffanama  or    deed  of   compromise,   entered  into  in  August 
1825  between  his  great-grandmother,     Rani  Bhubanmoyi    Debi,   and    the     170. 875 
defendant's  predecessors  in  estate.  (P.C.)=» 

The  Court  of  first  instance  having    held  that   the  compromise    barred   17  !•*•  65= 
enhancement,  the  first   appellate  Court   held  that   it  did  not,   inasmuch  as  5  Sa£,o  C  J* 
it  had  been  entered  into,  as  the   Court   found,  against   the  interests  of   the 
infant  in  regard  to  enhancement.     But  this  finding,    on  a  second  appeal  to 
the    High  Court,  was  not  maintained,  and   the  decision   of  the  first  appel- 
late Court  was  reversed.     The  question  on    this  appeal    was  whether    this 
was  correct. 

The  circumstances   under    which   the  deed  of   compromise  of    1825 
was  executed  are  stated  in  their  Lordships'  judgment. 

The  Divisional  Bench  of  the  High  Court  (MITTER  and  GRANT,  JJ.) 
reversed  the  decree  of  the  District  Judge,  and  dismissed  the  plaintiff's 
suit,  holding  that  it  had  been  finally  decided  by  the  Sudder  Court  in 
1856  in  previous  litigation  between  the  plaintiffs  grandfather,  Harendra 
Narain  Roy,  who  sued  after  the  [877]  death  of  his  adoptive  mother, 
Rani  Bhubanmoyi,  to  set  aside  the  raffanama  in  question,  and  the  present 
respondent's  predecessors,  that  Rani  Bhubanmoyi  had  executed  it  as  his 
guardian,  and  that  the  District  Judge  should  not  have  allowed  that  ques- 
tion  to  be  re-opened.  They  concluded  as  follows  : — "  We  are  of  opinion 
that  although  the  dismissal  of  the  suit  of  Harendra  Narain  Roy,  under 
s.  1,  Act  XXIX  of  1841,  did  not  preclude  a  fresh  suit,  still  if  any  such 
suit  be  brought,  the  parties  would  be  bound  by  the  decision  of  the  Sudder 
Dewani  Adawlut  so  far  as  it  decided  any  material  issue.  It  was  decided  by 
that  Court  that  this  raffanama  was  executed  by  Rani  Bhubanmoyi  as  the 
guardian  of  Harendra  Narain  Roy.  That  decision  is  final.  The  District 
Judge  in  this  case  is  in  error  in  re-opening  that  question.  We  must, 
therefore,  take  it  that  the  raffanama  was  executed  by  Rani  Bhubanmoyi 
as  the  guardian  of  Harendra  Narain  Roy.  We  find,  also,  that  the 
same  rent  fixed  by  the  raffanama  has  been  received  by  successive  owners 
of  the  zemindari  for  about  fifty-seven  years.  We  further  find  that  since 
the  last  suit  for  enhancement  was  dismissed  in  1858,  no  attempt  was  made 
to  repudiate  the  raffanama  till  1882.  Under  these  circumstances,  following 
the  principle  laid  down  in  the  case  of  Hunooman  Pershad  Pandey  v. 
Munraj  Koonweree  (1),  we  think  that,  having  regard  to  the  circumstances 
set  forth  above,  a  very  heavy  onus  lies  upon  the  plaintiff  to  establish  that 
the  raffanama  in  the  language  of  the  Sudder  Dewani  Adawlut  used  in  their 
judgment  of  the  year  1856,  was  "  clearly  and  unmistakably  "  to  the  detri- 
ment of  Harendra  Narain  Roy.  But  this  onus  has  not  been  discharged  by 
the  plaintiff.  The  District  Judge  upon  this  point  refers  only  to  the  decree 
of  1851,  passed  in  favour  of  the  owner  of  the  4-annas  share  of  the 
zemindari.  But  that  decree,  which  was  passed  in  1851,  has  no  bearing 
upon  the  question  whether  the  raffanama  executed  in  the  year  1825  was 
clearly  and  unmistakably  to  the  detriment  of  Harendra  Narain  Roy. 
Being,  therefore,  of  opinion  that  the  raffanama  is  binding  upon  the 
plaintiff,  we  reverse  the  decrees  of  the  lower  appellate  Court  in  all  these 
cases,  and  dismiss  the.  plaintiff's  suit  with  costs  in  all  the  Courts." 

(1)  6  M.  I.  A.  393. 
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[878]  Mr.  'R.  V.  Doyne  and  Mr.  /.  D.  Mayne,  for  the  appellant,  argued 
FEB.  23.'     that  the  raffanama,  as  converting  into  a    permanent  lease    with  rent    never 
* to  be  raised,  a  tenure  which  was  still  then    subject  to  an  enhanceable  rent, 
P  was  on  the  face  of  it  contrary  to  the  interest  of  the  infant  Harendra  Narain 

Col    AL'    Roy.     It    deprived    him    of    his  statutory    right  to  enhance,  and  was  not 
17  C.  875     binding  upon  him  or  upon  his  successor  the  present  plaintiff.    The  District 
(P.C.)  =       Judge's  judgment  to  this  effect  had  regard    to  the  evidence   generally.     As 
17  I.A.  63=?  to  ;the  guardian's    power  they  referred    to — Hunooman    Pershad  Pandey  v. 
5"  Sa542>'C'J*  Murira/    Konnwaree    (1),  Lalla    Bunseedhur  v.    Bindesseree    Dutt    Singh  (2), 
As  to  the    right  of   enhancement,    reference    was   made    to  Bamasoonderee 
Dossee  v.  Radhikha  Chowdhrain  (3). 

Mr. /.  H.  A.  Branson  and  Mr.  W.  A _  Hunter,  for  the  respondent  sup- 
ported the  judgment  of  the  High  Court.  It  had  not  been  shown  to  be 
beyond  the  powers  of  Bhubaneswari  as  guardian,  or  to  be  detrimental 
to  the  minor's  interests,  in  the  then  existing  circumstances,  for  her  to  have 
compromised  the  litigation  in  18'25.  Also  the  predecessors  in  title  of  the 
appellant,  by  receiving  rent  in  accordance  with  the  compromise  from  the 
time  when  it  was  executed  down  to  1882,  showed  that  they  acquiesced  in 
it.  That  the  plaintiff  had  not  discharged  the  onus  upon  him  had  been 
rightly  found. 

In  regard  to  the  widow's  powers  as  guardian,  they  referred  to  Watson 
&>.  Co.  v.  Shamlal  Mittev  (4),  Han  Saran  Moitra  v.  Bhubaneswari   Debi  (5). 
On  the  right  to  enhance— Hurronath  Roy  v.  Gobind  Chunder  Butt  (6). 
.  .Mr../?.  V.  Doyne,  replied. 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered  by 

SIR  R.  COUCH. — This  is  an  appeal  from  a  decree  of  the  High  Court 
at  Calcutta  in  a  suit  for  enhancement  of  the  rent  of  a  taluk  which  was 
instituted  in 'July  1882.  The  plaintiff  is  entitled  to  a  10-annas  share  of 
the  zemindari  on  which  the  taluk  was  dependent ;  and  another  person  is 
entitled  to  a  4-annas  share. 

[879]  The  only  ground  of  defence  which  it  is  necessary  now  to  notice 
is  that  a  deed  of  compromise  was  executed  in  August  1825,  by  virtue  of 
which  the  defendants  allege  that  the  rent  of  the  taluk  was  permanently 
settled.  That  deed  was  executed  by  Rani  Bhubanmoyi  Debi,  who  was 
the  widow  of  Raja  Juggut  Narain,  to  whom  the  property  had  belonged, 
and  who  had  adopted,  before  the  execution  of  the  deed,  Harendra  Narain 
Roy,  the  grandfather  of  the  plaintiff. 

The  circumstances  under  which  this  deed  of  compromise  was  executed 
are  these.  Some  time  before  March  1823,  a  suit  was  brought  by  Rani 
Bhubanmoyi  Debi  and  Krishen  Indra  Narain  Rai,  the  owner  of  the 
Other  4-annas  of  the  zemindari,  for  enhancement  of  the  rent  of  the  taluk  ; 
and  the  defence  set  up  to  that  suit  by  the  ancestors  of  the  present 
defendants  was  that  the  mouzahs  had  been  granted  to  them  in  permanent 
mokurrari,  and  that  the  rent  was  not  liable  to  be  enhanced.  The  suit  was 
brought  in  the  zillah  Court,  and  a  decree  was  made  in  favour  of  the 
plaintiffs,  deciding  that  the  rent  was  liable  to  be  enhanced,  and  that  if  the 
defendants  did  not  pay  the  rent  demanded,  the  mehals  in  dispute  should 
be  measured  according  to  the  hastbud  jarib  stated  by  the  plaintiffs,  and  the 

(1)  6  M  I.A.  393.  (2)   10  M.  I.  A.  454  (459). 

(3)   13  M  I.A    248  =  4  B.L.R.P.  C.  8.  (4)   14  I.A.  178=15  C.  8. 

(5)   151.  A.  195=  16  C.  40.  (6)  2  I.A.  193  =  15  B.  L.  R.  120. 
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jumma  be  assessed  thereon.  An  appeal  from  this  decree  to  the  Civil  appel-        1B90 
late    Court    was    dismissed  on  the  llth  May  1824.     In  that  state  of  things     FEB.  25. 
the    deed    of   compromise  was  made  in  August  1825.     It  was  addressed  to 
Joygobind  Mozumdar,  the  ancestor  of  the  defendants,  and  was  executed  by 
Rani  Bhubanmoyi  ;   it   states  that  the    defendants  were  paying  the  annual 
istimravi   rent   of   Rs.  399   odd,  with  progressive  increase  added  ;  that,  on     17  c  875 
appeal  to  the  Court  of  the  zillah,  and  the  Provincial  Court  at  Jehangirnuggur,      (P.C.)  = 
a  decree  was  passed  for  measurement  and  ascertainment  of  gross  rents,  and  17  I  A.  65 
that  for  amicably  settling  with  the  defendants  for  an  increase  in    the    rent,**  ?ar-  P-C. 
the    rent    was   fixed  at  sicca  Rs.  600  including  the  old  rent.     The  balance          - 
payable  by  the  defendants  after  certain  named  deductions    on    account    of 
their   share  was  fixed  in  perpetuity.     The  defendants  also  presented  a  peti- 
tion to  the  Court,  saying  that  they  assented  to  that  compromise. 

Nothing  more  appears  to  have  taken  place,  except  that  the  rent 
was  regularly  paid  according  to  the  compromise,  until  about  1854,  [880] 
and  then  a  suit  was  again  brought  for  enhancement  of  rent.  That 
passed  through  various  stages  of  appeal  until  it  reached  the  Sudder 
Court.  In  the  judgment  of  two  of  the  Judges  of  the  Sudder  Court  (three 
being  present)  it  is  stated  that  Rani  Bhubanmoyi  executed  a  deed  of 
compromise,  and  from  that  time  up  to  the  period  of  the  adopted  son 
Harendra  Narain  Roy  attaining  his  majority,  the  rent  was  collected 
according  to  the  deed  of  compromise,  and  after  that  time  until  the 
institution  of  that  suit  in  1853.  They  then  say  : — "  Under  these  circum- 
stances we  are  of  opinion  that  the  Rajah  is  bound  by  the  act  of 
his  mother  done  in  1232  as  his  guardian,  and  acquiesced  in  by  him 
since  he  reached  his  majority,  unless  he  can  show  that  it  was  done 
in  contravention  of  her  duty  to  him  as  his  guardian  ;  in  other  words 
until  he  can  show  with  reference  to  the  circumstances  under  which,  and  to 
the  then  capabilities  of  the  tenure  regarding  which,  the  compromise  was 
made,  that  such  compromise  was  clearly  and  unmistakably  to  his  detri- 
ment." There  is  a  clear  finding  by  the  Sudder  Court  upon  the  question 
whether  Rani  Bhubanmoyi  was  acting  as  guardian  when  she  signed  this 
deed  of  compromise  that  she  was  so  acting.  It  must  therefore  now  be 
taken  that  she  did  it  as  guardian. 

The  circumstances  existing  at  the  time  of  the  compromise  must  next 
be  considered.  The  parties  were  litigating  not  merely  as  to  whether  the 
rent  was  of  the  proper  amount,  or  ought  to  be  enhanced,  but  the  defend- 
ants were  contending  that  they  had  a  perpetual  tenure  at  a  then  fixed  rent, 
and  this  was  a  settlement  which  was  to  put  an  end  to  the  litigation,  and 
which  would  also  prevent  the  expense  and  delay,  and  the  uncertainty  of 
the  result  which  was  dependent  upon  the  investigation  that  the  Court  had 
ordered  to  decide  what  the  amount  of  rent,  if  it  were  to  be  enhanced,  should 
be.  Apparently  it  is  a  compromise  which  it  cannot  be  said  would  not  be" 
beneficial  to  the  infant,  the  adopted  son,  but  is  one  which  might  fairly  and 
naturally  be  come  to  as  putting  an  end  to  the  litigation  and  deciding  once 
for  all  the  matter  which  was  in  dispute  between  the  parties  ;  because  it 
must  not  be  forgotten  that  although  there  had  been  a  decree  affirmed  on 
appeal  that  the  rent  was  liable  to  be  enhanced,  that  was  subject  to  a 
further  appeal,  and  the  case  might  have  been  [881]  carried  further  by  the 
defendants  if  this  compromise  had  not  been  entered  into. 

The  first  Court  before  which  the  present  suit  came,  held  that  the 
compromise  was  binding  and  dismissed  the  suit.  It  then  went  by  appeal 
to  the  District  Judge,  who  reversed  that  decree  and  held  that  the  com- 
promise was  not  binding  ;  it  then  came  before  the  Hight  Court  by  what  is 
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1890  called  a  second  appeal,  or  an  appeal  from  an  appellate  decree,  and  as  the 
FEB.  25.  High  Court  in  its  judgment  states  what  the  judgment  of  the  District 
Judge  was  it  will  be  convenient  to  refer  to  the  judgment  of  the  High 
1  RIVY  Court.  They  say,  "  We  are  of  opinion  that  although  the  dismissal  of 
:1L>  the  suit  of  Harendra  Narain  Roy,  under  s.  1,  Act  XXIX  of  1841  "  (mean- 
17  C.  875  *nS  tne  Dismissal  of  the  suit  which  was  brought  in  1854,  and  which  was 
(P  C  )  =  finally  dismissed,  after  being  remanded  to  the  lower  Courts  for  further 
17  I. A.  65=  hearing,  on  account  of  the  non-appearance  of  both  of  the  parties)  "  did  not 
8  ^sko^"1'  Preclude  a  fresh  suit,  still  if  any  such  suit  be  brought,  the  parties  would 
be  bound  by  the  decision  of  the  Sudder  Dewani  Adawlut  so  far  as  it 
decided  any  material  issue.  The  District  Judge  in  this  case  is  in  error 
in  re-opening  that  question.  We  must  therefore  take  it  that  the  vaffanama 
(deed  of  compromise)  was  executed  by  Rani  Bhubanmoyi  as  the  guardian 
of  Harendra  Narain  Roy.  We  find  also,  that  the  same  rent  fixed  by  the 
vaffanama  has  been  received  by  successive  owners  of  the  zemindari  for 
about  57  years.  W7e  further  find  that  since  the  last  suit  for  enhancement 
was  dismissed  in  1858,  no  attempt  was  made  to  repudiate  the  vaffanama 
till  1882."  Then  they  speak  of  the  principle  laid  down  in  the  case  of 
Hunooman  Pershad  Pandey  v.  Munraj  Koonwavee  (1) ;  and  go  on  to  say 
that  the  District  Judge  upon  the  question  whether  the  compromise  was 
beneficial  or  not  to  the  adopted  son  "  refers  only  to  the  decree  of  1851  passed 
in  favour  of  the  owner  of  the  4-annas  share  of  the  zemindari.  But  that 
decree  which  was  passed  in  1851  has  no  bearing  upon  the  question  whether 
the  vaffanama  executed  in  the  year  1825  was  clearly  and  unmistakably  to 
the  detriment  of  Harendra  Narain  Roy."  Now  the  decree  in  1851  was 
obtained  by  the  Government,  after  there  had  been  a  purchase  at  a  sale  for 
[882]  arrears  of  revenue  not  paid  by  the  owner  of  the  4-annas  share, 
and  the  District  Judge  appears  to  have  been  in  error  in  treating  that  as 
a  decree  passed  in  favour  of  the  owner  of  the  4-annas  share.  The  Govern- 
ment was  in  a  different  position  from  that  in  which  the  owner  of  the 
4-annas  share  would  be,  and  there  is  no  evidence  in  the  case  upon  which 
the  District  Judge  could  found  his  judgment  reversing  the  decree  of  the 
first  Court,  and  deciding  that  this  compromise  was  not  beneficial  to  the 
adopted  son,  an  infant  at  the  time  it  was  made.  When  the  judgments  come 
to  be  looked  at,  it  appears  that  he  has  reversed  the  decree  of  the  first  Court 
in  the  absence  of  any  evidence — certainly  in  the  absence  of  any  evidence 
upon  which  he  might  reasonably  come  to  the  conclusion  that  the  deed  of 
compromise  was  not  for  the  benefit  of  the  adopted  son.  This  appears  to  be 
a  case  in  which,  under  the  provision  of  the  law  that  there  is  a  second 
appeal  where  there  has  been  a  substantial  error  or  defect  in  the  procedure 
of  the  lower  Court,  the  High  Court  was  right  in  reversing  the  decree  of 
the  District  Judge  and  leaving,  as  it  did,  the  decree  of  the  first  Court — which 
held  that  the  deed  of  compromise  was  a  binding  one,  and  therefore  the  suit 
for  the  enhancement  of  rent  ought  to  be  dismissed — to  stand. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to  dismiss 
this  appeal,  and  to  affirm  the  decree  of  the  High  Court.  The  appellant 
will  pay  the  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Messrs.   T.  L.  Wilson  &>  Co. 
Solicitors  for  the  respondent  :  Messrs.  Neish  &  Howell. 
c.  B. 

(1)  6  M.I.A.  393. 
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17  C.  882  (P.O.)  =  17  LA.  70  =  5  Sar.  P.C.J.  572  =  Rafique  and  Jackson's  1890 

P.O.  No.  117.  MARCH  13. 


PRIVY  COUNCIL. 

PRESENT  :  COUNCIL. 

Lord  Macnaehten,  Sir  B.  Peacock  and  Sir  R.  Couch.  17  C.  882 

(P.O.)  = 
[On  appeal  from  the  Court  of  the  Judicial  Commissioner  of  Oudh.]  17  1,4.  79= 

___  5  Sar.  P.C.J. 

RAM  LAL  (Plaintiff]  v.  MEHDI  HUSAIN  AND  OTHERS  (Defendants),  Rafiaur* 

[12th  and  13th  March,  1890.]  Jackson's 

P  P    No    117 
Privy  Council,  practice  of  —  Findings  of  fact  —  Concurrent  findings  by  two  Courts. 

The  usual  course  of  not  disturbing  concurrent  findings  of  fact  may  be 
followed,  'notwithstanding  that  a  part  of  the  evidence  in  the  suit  has  not  [883] 
been  considered  by  the  lower  Court,  when  both  Courts,  have  arrived  at  the 
same  result  (t). 

In  this  case,  however,  the  whole  of  the  evidence  having  been  brought  to  their 
notice,  the  Judicial  Committee  expressed  their  opinion  that  the  appellate 
Court  below  could  not  have  decided  otherwise  than  as  it  had  decided, 

APPEAL  from  two  decrees  (13th  April  1886)  of  the  Judicial  Commis- 
sioner varying,  upon  cross-appeals,  a  decree  (18th  March  1885)  of  the 
District  Judge  of  Lucknow. 

This  suit  was  brought  by  the  appellant  to  obtain  a  decree  against  the 
first  respondent,  Ram  Lai,  and  the  second  respondent,  the  Nawab 
Kulsuman  Nissa  Begum,  deceased,  pending  these  proceedings,  and  now 
represented  on  this  record  by  Ashgar  Husain  and  by  Aga  Jani,  a  minor 
under  the  guardianship  of  the  latter.  The  claim  was  for  Rs.  41,043,  made 
up,  in  part,  of  principal  Rs.  25,000,  and  interest  due  on  a  bond  dated  13th 
September  1883,  (alleged  to  have  been  advanced  for  the  Begum  to  her 
agent  Saiyid  Mehdi  Husain),  and  in  part  of  a  sum  of  Rs.  9,020  consisting 
of  advances  alleged  to  have  been  made  at  different  times  between  25th 
September  1883  and  25th  December  1883.  Part  of  the  evidence  relating 
to  the  latter  sum,  to  which  alone  this  appeal  related,  was  a  receipt  said  to 
have  been  signed  by  the  Saiyad  on  26th  December  1883.  The  Judicial 
Commissioner  made  a  decree  against  both  the  defendants  for  Rs.  25,734. 

Mr.  J.  D.  Mayne,  for  the  appellant. 

Mr.  R.  V.Doyne  and  Mr.  A.J.David,  for  the  respondent,  Saiyid 
Mehdi  Husain. 

Mr.  T.  H.  Cowie,  Q.  C.  and  Mr.  /.  H.  A.  Branson,  for  the  respondents, 
Ashgar  Husain  and  Aga  Jani. 

For  the  appellant  it  was  argued  that  upon  the  evidence  the  decree 
should  have  been  for  the  amount  claimed. 

For  the  respondents,  both  the  agent  and  the  representatives  of  the 
principal,  counsel  argued  in  support  of  the  judgment  of  the  appellate 
Court  below. 

Mr./.  D.  Mayne  was  heard  in  reply. 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered  by 

LORD  MACNAGHTEN.  —  This  suit  in  which  this  appeal  is  brought  was 
instituted  by  the  appellant,  Ram  Lai,  as  plaintiff,  to  recover  [884]  moneys 
alleged  to  have  been  advanced  by  him  to  the  first  respondent,  Saiyid 

(1)  As  to  the  rule  regarding  such  a  concurrence,    See    Krishnan   v.  Sridevi, 
12  M.  512. 
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1890        Mehdi  Husain,  as  agent  for  a  lady  who  has  died  during  the  progress  of  the 
MARCH  13,    litigation,   and    who   is   now    represented  by  the  last  two  respondents.     A 
p  sum  of  about  Rs.  30,000  was  claimed  as    due   on   a   bond    dated   the    13th 

VY       and   registered   on    the    19th   September    1883.     A    further   sum  of  about 
"    *    Rs.  9,000  was   claimed    as   having    been    advanced    in    various   amounts 
17  C.  882     between  the  20th  September  1883  and  the  25th  December  in  that  year. 
(P.C.)=  The   lower   Court   allowed   the    whole  amount  claimed  as  due  on  the 

17  I. A.  70=  bond.  The  Judicial  Commissioner  disallowed  Rs.  4,000.    That  disallowance 
5  Sas72^C'J  forms  one  of  the  grounds  of  appeal. 

Raflquc  &  ^n    suPPort   °f    his   claim    to   the    Rs.    9,000    the    appellant    relied* 

Jackson's  first,  on  oral  evidence  of  a  promise  to  repay  the  amount ;  both  Courts 
P.O.  No.  117.  rejected  this  evidence.  Secondly,  he  relied  on  certain  accounts  which  he 
produced ;  both  Courts  rejected  those  accounts.  Thirdly,  he  relied  on  an 
alleged  receipt  purporting  to  be  signed  by  Mehdi  Husain,  and  to  be 
dated  the  26th  December  1883.  The  respondent  on  oath  denied  that  the 
signature  was  his.  The  lower  Court  rejected  this  receipt  for  want  of  a 
stamp.  The  Judicial  Commissioner  remanded  the  case  for  further  evidence 
as  to  the  genuineness  of  the  document.  When  the  case  came  back  he 
rejected  the  alleged  receipt  on  the  merits.  And  so  the  claim  failed  in  both 
Courts. 

It  was  contended  by  the  learned  counsel  for  the  appellant  that  the 
case  as  regards  the  Rs.  9,000  does  not  fall  within  the  ordinary  rule 
applicable  to  two  concurrent  findings  of  fact,  because  the  lower  Court  had 
not  an  opportunity  of  considering,  and  did  not  consider,  the  evidence  as 
to  the  genuineness  of  the  receipt  of  the  26th  December  1883.  Their 
Lordships  are  not  prepared  to  hold,  either  in  this  particular  case  or  as  a 
general  rule,  that  the  mere  fact  that  a  part  of  the  evidence  in  the  suit  has 
not  been  considered  by  the  lower  Court,  prevents  the  ordinary  rule  from 
applying  when  both  Courts  have  arrived  at  the  same  result.  In  the  present 
case,  however,  as  the  whole  of  the  evidence  has  been  brought  to  their 
Lordships'  notice,  they  think  it  right  to  add  that  in  their  opinion  the 
Judicial  Commissioner  could  not  have  come  to  any  other  conclusion. 
•  [885]  When  the  case  was  remanded  the  appellant  did  not  think 

proper  or  was  unable  to  produce  any  evidence  as  to  the  genuineness  of  the 
receipt  on  which  he  relied  ;  but  for  some  reason  or  other  the  respondent, 
Mehdi  Husain,  called  the  appellant,  and  in  cross-examination  by  his  own 
pleader  the  appellant  said  that  the  receipt  was  signed  by  Mehdi  Husain. 
There  was  no  corroborative  evidence  on  the  point.  The  appellant,  in  re- 
gard to  other  statements  of  his,  was  held  to  be  a  person  on  whose 
uncorroborated  testimony  the  Court  could  not  safely  depend.  Under  these 
circumstances,  though  it  would  have  been  more  satisfactory  if  the  Judicial 
Commissioner  had  referred  to  the  appellant'*  assertion,  their  Lordships 
cannot  say  he  was  wrong  in  treating  it  as  unworthy  of  notice. 

As  regards  the  Rs.  4,000,  there  are  not  two  concurrent  findings  of 
fact.  Here  the  position  of  the  parties  is  reversed.  The  respondent,  Mehdi 
Husain,  relies  on  an  acknowledgment  or  rukka  which  the  appellant 
says  is  not  genuine.  The  Judge  of  the  lower  Court  decided  against 
Mehdi  Husain  principally  on  two  grounds.  One  was  that  the  rukka,  if 
genuine,  ought  to  have  been  mentioned  to  the  Registrar  when  the  bond 
was  registered  ;  the  other  was  that  the  respondent  in  another  suit  had 
made  a  statement  with  regard  to  the  advance  of  the  money  which  the 
learned  Judge  considered,  "  if  not  false,  certainly  to  be  misleading.  " 
Their  Lordships  cannot  attach  any  significance  either  to  the  fact  that 
the  rukka  was  not  mentioned  to  the  Registrar,  or  to  the  statement  in 
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the  other  suit    which    appsirs   to  their  Lordships  not  to    be    inconsistent        1890 

with  the  respondent's  present  case.  MARCH  13. 

Having    listened    to    the    evidence,    their    Lordships   find   themselves  PRIVY 

unable   to  dissent  from  the  finding    ol  the  Judicial    Commissioner.     There  COUNCIL 

is    very  great    difficulty  in    determining,  if   it  is    possible  to    determine,  on         

which  side  the  truth  lies  in  this    part  of  the    case  ;  and  the  learned  counsel  17  C.  882 

for   the  appellant    has  not    s'ltisfisJ  them    that  the    Judicial  Commissioner  (P.C.)  = 

17  I  A     70  = 

was    wron£-  5  Sar  P.CJ. 

In  the  result   their  Lordships    will    humbly    advise  Her    Majesty  that         572  = 
the  appeal    ought  to  be   dismissed  ;  the    appellant  will  pay    the  costs  of  the    Raflque  & 
appeal,  but  there  will  be  only  one  set  of  costs  between  the  respondents. 

Appeal  dismissed. 

[886]  Solicitors  for  the  appellant  :  Messrs.  Barrow  &>  Rogers. 

Solicitors  for  the  respondent,  Saiyid  Mehdi  Husain  :  Messrs.  T.  L. 
Wilson  <§>  Co. 

Solicitors  for  the  respondents,  Ashgar  Husain  and  Aga  Jani  :  Messrs. 
Hore  &*  Pattison. 

c.  B. 


17  C.  886. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Tottenham  and  Mr.  Justice  Q'Kinealy. 


DEBENDRA  COOMAR  ROY  CHOWDHRY  AND  ANOTHER  (Defend- 
ants Nos.  1  and  2)  v.  BROJENDRA  COOMAR  ROY  CHOWDHRY 

(Plaintiff)  AND  ANOTHER  (Defendant  No.  3).* 

PROSUNNOMOYI  DASI  (Defendant  No.  3)  v.  BROJENDRA 

COOMAR  ROY  CHOWDHRY  (Plaintiff)  AND  OTHERS 

(Defendants  Nos.  1  and  2).*      [28th  March,  1890.] 

Hindu  Law — Will — Widows'  share  on  partition — Right  to  deprive  by  will  a  widow  of 
her  share  on  partition, 

Under  the  Hindu  Law  in  Bengal  a  person    has  the  right    to  dispose  of  his  pro- 
perty by  will  so  as  to  deprive  his  widow  of  her  share  on  partition. 

Bhobunmoyee  Oebea  Chowdhrani  v.  Ramkissore  Acharj  Chowdhry  (1)  followed. 
[R.,  12C.W.N.  808  (816).] 

RAJ  COOMAR  ROY  CHOWDHRY  by  his  will  dated  9th  Magh  1281 
(21st  January  1875)  gave,  devised  and  bequeathed,  subject  to  a  provision 
for  the  maintenance  of  the  worship  of  an  idol  and  the  performance  of  the 
Doorga  Pooja  and  certain  specific  bequests  therein  mentioned  all  his 
immoveable  and  moveable  properties  by  the  4th  clause  in  the  following 
terms : — "  My  third  son,  Debendra  Coornar,  and  my  youngest  son, 
Brojendra  Coomar,  and  my  two  grandsons,  Surendra  Coomar  and  Jotindra 
Coomar,  these  four  persons,  shall  be  the  real  heirs  to  my  moveable 
and  immoveable  properties,  the  moneys  advanced  as  loans,  the  convey- 
ances and  horses,  and  all  the  propsrties  and  goods  and  chattels  that  I 
have."  The  testator  appointed  his  sons  Debendra  Coomar  and  Brojendra 

*  Appeals  from  Original  Decrees,  Nos.  171  and  231  of  1888,  against  the  decree  of 
Baboo  Krishna  Chunder  Chatterjee,  Subordinate  Judge  of  24-Pergunnahs,  dated  the  20th 
of  July  18S8. 

(1)  S.  D.  A.  (1860),  485. 
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Coomar  executors  of  his  will,  and  left  the  entire  management  of  his 
estate  in  their  hands  during  their  lifetime.  The  name  of  his  [887] 
widow  Prosunnomoyi  Dasi  (defendant  No.  3)  was  nowhere  mentioned 
in  the  will,  nor  was  there  in  it  any  provision  regarding  her  main- 
tenance or  residence  in  the  testator's  dwelling-house,  called  Barakuti,  or 

elsewhere.  Raj  Coomar  Roy  Chowdhry  died  on  14th  Magh  1281  (26th 

17 C.  886.  January  1875),  leaving  him  surviving  a  widow,  Prosunnomoyi  Dasi 
(defendant  No.  3),  three  sons,  Rajendra  Coomar  Roy  Chowdhry,  the  eldest, 
Debendra  Coomar  Roy  Chowdhry,  the  third  (defendant  No.  1),  and 
Brojendra  Coomar  Roy  Chowdhry,  the  youngest  (plaintiff),  and  two 
grandsons  Surendra  Coomar  Roy  Chowdhry  (the  son  of  Rajendra)  and 
Jotindra  Coomar  Roy  Chowdhry  (defendant  No.  2),  who  was  the  son  of 
the  testator's  predeceased  second  son  Norendra  Coomar. 

On  22nd  April  1875  probate  of  the  will  was  granted  to  the  executors, 
Debendra  Coomar  and  Rajendra  Coomar,  by  the  District  Judge  of  the 
24-Pergunnahs. 

On  the  llth  Bhadro  1282  (26th  August  1875)  Surendra  Coomar  died 
unmarried  ;  and  the  4  annas  which  he  took  under  the  will  descended  to  his 
father  Rajendra  Coomar,  who  conveyed  the  same  in  equal  shares  to  the 
plaintiff  Brojendra  Coomar  and  to  the  defendant  Debendra  Coomar  by  an 
ikvar  dated  17th  Bhadro  (1st  Septemner  1875).  Brojendra  and  Debendra 
thus  became  entitled  to  a  6-annas  share  each  of  the  testator's  properties. 
Rajendra  died  in  Aughran  1282  (November-December  1875). 

On  2nd  Magh  1291  (14tL  January  1884)  the  plaintiff  Brojendra 
Coomar  and  Debendra  Coomar  and  Jotindra  Coomar  (defendants  Nos.  1 
and  2)  separated  in  mess,  when  some  moveable  property  and  Government 
securities  forming  part  of  the  testator's  estate  were  partitioned  among 

them. 

An  attempt  at  an  amicable  partition  according  to  the  above  shares  of 
the  Barakuti  residence  and  the  unpartitioned  portion  of  the  testator's 
estate  fell  through  by  reason  of  Prosunnomoyi  Dasi  (defendant  No.  3) 
insisting  upon  being  made  a  party  to  the  partition  proceedings. 

On  14th  September  1887  the  plaintiff  brought  this  suit  for  a  declara- 
tion of  his  rights  and  those  of  Debendra  and  Jotindra  (defendants  Nos.  1 
and  2)  and  also  for  a  declaration  whether  the  widow  Prosunnomoyi  Dasi 
(defendant  No.  3)  was  upon  partition  entitled  to  any  share  of  her 
husband's  estate  and  for  partition  of  the  same. 

[888]  In  ms  P^int  the  plaintiff  set  forth  the  above  facts,  and 
further  stated  that  Debendra  and  Jotindra  (defendants  Nos.  1  and  2) 
admitted  that  the  widow  was  entitled  to  maintenance  and  to  suitable  ac- 
commodation for  her  residence  in  the  Barakuti  house  ;  but  denied  that  she 
had  any  right  upon  partition  to  a  share  of  the  testator's  properties.  The 
plaintiff  submitted  that  upon  partition  the  widow  took  a  Hindu  mother's 
share  and  claimed  a  6-annas  share  himself.  The  widow  Prosunnomoyi 
Dasi  (defendant  No.  3)  contended  that,  notwithstanding  the  will,  she  was 
entitled  to  a  fifth  share  for  the  estate  of  a  Hindu  mother  upon  partition 
of  her  deceased  husband's  estate  ;  that  upon  a  true  construction  of  the 
will  she  was  entitled  to  the  same  share  ;  and  that  in  any  event  she  was 
entitled  to  maintenance  and  suitable  accommodation  for  her  residence 
in  the  Barakuti  house. 

The  defendants  Debendra  and  Jotindra  alleged  that  they  had  always 
been  and  were  still  agreeable  to  an  amicable  partition  of  the  Barakuti 
house  and  the  unpartitioned  portion  of  the-  testator's  properties,  and 
that  the  proposal  for  an  amicable  partition  mentioned  in  the  plaint  fell 
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through  by  reason  of  the  conduct  of  the  plaintiff  who  was  instigating  the 
widow  (defendant  No.  3)  to  claim  a  mother's  share  in  order  that  he  might 
thereby  decrease  the  shares  of  the  defendants  and  augment  his  own  by 
participating  in  the  proceeds  of  the  widow's  share,  and  that  the  plaintiff 
had  brought  this  suit  with  that  object.  They  submitted  that  the  defend- 
ant  Debendra  Coomar  and  the  plaintiff  were  each  entitled  to  a  4-annas 
share  under  the  will  and  a  2-annas  share  under  the  ikrar  of  17th  Bhadro 
1282  (1st  September  1875)  executed  by  Rajendro  Coomar,  and  that  the 
defendant  Jotindro  was  entitled  to  the  remaining  4-annas  share,  under 
the  will.  They  further  submitted  that  the  widow  (defendant  No.  3)  took 
nothing  under  the  will,  and  that  inasmuch  as  the  heirs  of  the  testator 
took  not  by  right  of  inheritance,  but  by  devise,  his  widow  was  not  entitled 
to  a  Hindu  mother's  share,  as  she  would  otherwise  have  been  under  the 
Hindu  Law.  They  repeated  their  offer  to  the  widow  of  suitable  mainten- 
ance and  accommodation  for  her  residence  in  the  Barakuti  house. 

The  Subordinate  Judge  was  of  opinion  that  the  intention  of  the 
testator  was  to  disinherit  his  eldest  son  Rajendra  Coomar,  and  the  words 
in  the  2nd  clause  of  the  will  "  My  eldest  son  Rajendra  [889]  Coomar  will 
have  no  hand  in  the  management  of  my  zemindaries,  but  his  son  Surendra 
Coomar,  who  is  my  elder  grandson,  will  be  his  heir  and  will  enjoy  his 
(Rajendra  Coomar's)  proper  share,  and  Jotindra  Coomar,  who  is  the  son 
and  heir  to  my  second  son,  deceased,  is  to  be  regarded  as  being  entitled  to 
a  share  of  my  assets  equal  to  that  of  his  father,  and  will  have  a  right  to 
enjoy  it  accordingly,"  clearly  showed  that  the  testator  did  not  make  any 
bequest  to  Jotindra,  but  simply  recognized  what  rights  he  had  under  the 
Hindu  law,  and  that  as  Surendra  was  not  his  heir,  and  therefore  not 
entitled  to  a  share  of  his  estate,  the  testator  took  care  to  clothe  him  with 
the  character  of  a  donee  and  to  give  him  Rajendra's  one-fourth  share. 
The  Subordinate  Judge  was  also  ot  opinion  that  Debendra,  Brojendra,  and 
Jotindra  being  heirs,  the  4th  clause  of  the  will  did  not  confer  on  them 
any  special  rights,  but  was  a  mere  recognition  of  existing  rights  ;that  there 
was  no  actual  gift  to  them,  at  any  rate  it  was  not  expressed  in  clear  and 
unequivocal  terms ;  that  there  was  nothing  in  the  will  nor  was  any  circum- 
stance proved  by  evidence  that"  went  to  show  that  the  intention  of  the  tes- 
tator was  to  deprive  his  widow  of  her  rights  upon  the  partition  of  his  pro- 
perties by  his  sons  and  grandsons  ;  that  there  was  no  allegation  or  proof 
that  he  disliked  his  wife,  and  the  presumption  was  that  he  loved  her  and 
would  have  made  some  provision  for  her  if  he  had  willed  away  his 
properties  ;  and  that  the  absence  of  some  such  provision  and  the  intention 
of  the  testator  which  was  to  be  gathered  from  all  these  circumstances 
favoured  the  widow's  contention.  Accordingly  the  Subordinate  Judge 
held  that  the  provision  for  the  maintenance  of  the  worship  of  the 
idol  and  the  performance  of  the  Doorga  Poojah  and  all  the  bequests, 
including  the  bequest  of  the  Barakuti  house,  were  valid,  and  that  the  will 
operated  to  exclude  the  widow  from  any  share  therein.  The  Subordinate 
Judge  further  held  that  under  the  4th  clause  of  the  will  Surendra  took  a 
4-annas  share  of  the  residue  of  the  testator's  properties  ;  but  that  as  re- 
grads  the  remaining  1 2-annas  share  which  were  claimed  by  Debendra, 
Brojendra,  and  Jotindra,  the  testator  had  died  in  estate,  and  that  the  par- 
tition being  among  two  sons  and  one  grandson,  the  widow  was  entitled  to 
a  fourth  or  3-annas  share  therein. 

The  defendants,  Debendra  Coomar  and  Jotindra  Coomar,  appealed 
to  the  High  Court  from  this  decision  of  the  Subordinate  Judge  in 
[890]  so  far  as  he  held  upon  the  construction  of  the  4th  clause  of  the 
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will  that  the  testator  had  died  intestate  as  to  the  12-annas  share  of  the 
residue  of  his  estate,  and  that  his  widow  ProsunnomoyiDasi  was  enti- 
tled to  a  fourth  share  thereof. 

Prosunnomoyi  Dasi  (defendant  No.  3)  also  appealed  to  the  High 
Court  against  this  decision  in  so  far  as  it  excluded  her  from  the  Barakuti 
dwelling-house  and  from  the  remaining  one-fourth  share. 

The  two  appeals  were  heard  together. 

Mr.  /.  T.  Woodro/e,  Dr.  Rash  Behavy  Ghose,  and  Baboo  Jogesh 
Chunder  Dey,  for  the  appellants,  Debendra  Coomar  and  Jotindra  Coomar 
(defendants  Nos.  1  and  2). 

Mr.  Evans  and  Baboo  Kamini  Kumar-  Guho,  for  the  plaintiff-res- 
pondent, Brojendra  Coomar. 

The  Advocate-General  (Sir  G.  C.  Paul),  Baboo  Nilmadhub  Bose 
and  Baboo  Bepin  Behari  Ghose,  for  the  respondent  Prosunnomoyi  Dasi 
defendant  No.  3). 

Mr.  Woodro/e. — The  testator's  sole  intention  was  not  the  exclusion 
(of  Rajendra,  though  it  may  have  been  the  prominent  reason  for  his  mak- 
ing the  will  he  did.  Nor  do  the  other  provisions  of  the  will  flow  out  of 
this  intention.  The  view  taken  by  the  lower  Court,  that  the  sole  object 
of  the  testator  was  to  exclude  his  eldest  son  Rajendra,  and  that  the  will 
merely  provided  for  his  exclusion  and  did  not  contain  any  disposition  of 
his  estate,  is  ill-founded.  The  will,  besides  excluding  Rajendra,  does 
in  fact  dispose  of  the  estate,  and  gives  interest  to  persons,  the  bene- 
ficiaries thereunder,  other  and  different  from  that  which  they  would 
have  taken  under  Hindu  law.  A  husband  has,  subject  to  his  wife's 
right  to  maintenance  only,  full  power  to  dispose  of  all  his  property — 
Sorolah  Dassi  v.  Bhoobun  Mohun  Neoghy  (1).  I  rely  upon  Comulmonee 
Dossee's  case,  which,  together  with  other  suits  and  proceedings  which 
arose  out  of  the  will  of  one  Muddun  Mohun  Bysack,  is  reported  by 
Sir  Francis  Macnaghten  in  his  Considerations  of  the  Hindu  Law,  original 
edition,  pp.  77-93.  In  that  case,  as  pointed  out  by  Sir  Francis  Mac- 
naghten, Comulmonee's  claim  to  a  share  upon  [891]  partition  was  defeated 
by  the  will  of  Muddun  Mohun,  which  the  Court  construed  into  an  inten- 
tion of  the  testator  that  upon  a  partition  by  his  sons  his  widow  should 
not  be  entitled  to  participate  as  she  would  otherwise  have  been  under  the 
Hindu  law.  By  his  will,  Muddun  Mohun  did  in  effect  himself  make  a 
partition  of  his  property  among  his  sons,  and  the  will  operated  so  as  to 
make  the  shares  allotted  to  them  as  if  it  were  their  self-acquired  property, 
as  in  the  case  of  Jugmohundas  Mangaldas  v.  Mangaldas  Nathuboy  (2), 
where  the  Bombay  Court  held  that  property  devised  to  a  son  was  the  self- 
acquired  property  of  the  son.  There  being  no  property  left  to  partition, 
the  ordinary  rule  of  Hindu  law,  by  which  a  mother  is  entitled  to  a  share 
upon  partition,  did  not  apply  in  Comulmonee's  case.  Clearly  then  it 
follows  from,  that  case  that  a  husband  can  by  will  deprive  his  widow  of  her 
right  to  have  a  share  upon  partition  between  her  sons. 

The  case  of  Kishori  Mohun  Ghose  v.  Moni  Mohun  Ghose  (3),  on  which 
the  other  side  will  most  probably  rely,  is  distinguishable  from  Comulmonee's 
case  and  also  from  the  present  case.  There  the  Court  held  the  widow  was 
entitled  to  a  share  only  because  there  was  in  that  case  no  bequest  to  the 
sons  in  the  will. 

As  to  the  term  "  heirs  "  used  in  the  4th  clause  of  the  will : — The 
term  "  heirs  "  is  not  a  mere  statement  that  the  person  would  be  entitled 
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to  succeed  as  in  case  of  intestacy:  so  to  read  it  would  bring  in  a  grandson  as 
an  heir  to  supersede  his  father.  The  word  "  heirs  "  has  been  construed  fre- 
quently as  a  word  of  purchase — Kooldebnarain  Sahoo  v.  Wooma  Coomaree  (1), 
Nanee  Tar  a  Naikin  v.  Allarakhia  Soomav  (2),  Jugmohandas  Mangaldas 
v.  Mangaldas  Nathuboy  (3),  Brickley  v.  Brickley  (4),  Jotindra  Mohan 
Tagove  v.  Ganendra  Mohan  Tagore  (5),  Jarman  on  Wills,  pp.  74-76.  The 
lower  Court  is  wrong  in  holding  that,  Debendra  and  Jotindra  being  heirs, 
the  will  does  not  give  them  any  special  rights,  and  therefore  they  take  by 
descent.  Jotindra  also  gets  a  share  subject  [892]  to  certain  condi- 
tions, which,  whether  void  or  not,  show  the  intention  of  the  testator. 

The  lower  Court  is  entirely  wrong  in  holding  that  the  testator  died 
intestate  as  regards  the  12-annas  share,  because  if  the  true  construction 
of  the  4th  clause  be  that  there  is  no  bequest  and  it  is  set  aside  or 
struck  out,  Rajendra  would  come  in  and  claim  a  share  out  of  the  12 
annas.  Then  the  sole  intention  (as  the  lower  Court  calls  it)  of  the  testator 
of  excluding  Rajendra,  the  eldest  son,  would  be  defeated.  The  will 
contains  no  express  words  disinheriting  him,  and  an  heir  at  law  cannot 
be  disinherited  by  negative  words  [Jotindra  Mohttn  Tagore  v.  Ganendra 
Mohan  Tagore  (5)] ,  so  if  there  be  an  intestacy  with  regard  to  any  portion 
of  the  estate,  Rajendra  would  not  be  excluded.  Debendra  and  Jotindra 
never  refused  the  widow  suitable  maintenance  and  accommodation,  and  are 
even  now  willing  that  her  maintenance  should  be  fixed  by  the  Court  in  the 
most  liberal  way  it  thinks  fit.  The  plaintiff  Brojendra  is  supporting  the 
mother  with  a  view  to  get  an  additional  share,  because  if  the  mother 
should  get  a  share  it  would  mean  that  so  long  as  she  lived  he  would  enjoy 
two  shares  at  the  expense  of  Debendra  and  Jotindra.  As  regards  the 
widow's  appeal  for  residence  in  the  Barakuti  dwelling-house,  my  clients 
do  not  contest  it,  but  reiterate  that  assent  which  they  all  along  have 
given. 

Mr.  Evans  for  the  respondent  Brojendro  Coomar. — A  widow  can 
claim  a  share  unless  excluded.  In  this  will  there  is  no  provision  for 
excluding  her  from  maintenance,  and  if  the  right  to  maintenance  remains, 
all  the  rights  incidental  thereto  must  remain.  The  widow  is  entitled  to 
a  share  in  lieu  of  maintenance  when  the  sons  inherit  her  husband's 
properties  and  partition  among  themselves.  Dayabhaga,  chap.  3,  s.  2, 
verse  29. 

The  Advocate-General  for  the  respondent  Prosunnotnoyi  Dasi  also 
contended  that  the  widow  was  entitled  to  her  share ;  and  proceeded  to 
argue  on  behalf  of  the  widow's  right  of  residence,  but  was  stopped  by  the 
Court,  as  this  right  had  not  been  contested  by  Debendra  and  Jotindra. 

Dr.  Rash  Behary  Oiiose  in  rply. — The  Dayabhaga,  chap.  3,  s.  2, 
verse  29,  says  that  in  a  partition  between  sons  of  ancestral  property,  the 
mother  is  entitled  to  a  share  equal  to  a  son,  but  it  is  silent  as  [893]  to 
what  her  share  should  be  when  the  father  has  given  his  property  to  his 
sons  by  will.  The  Dayabhaga  only  provides  for  the  mother's  share  upon 
partition  in  the  case  of  an  intestacy,  when  the  sons  take  by  descent ;  but  it 
nowhere  contemplates  a  case  like  the  present,  where  the  testator  has 
in  effect  partitioned  his  property  among  his  sons  and  grandsons,  and  so 
left  no  property  to  be  partitioned. 

The  judgment  of  the  High  Court  (TOTTENHAM  and  O'KINEALY,  JJ.) 
was  as  follows  : — 
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JUDGMENT. 

These  two  appeals  have  been  instituted  by  the  three  defendants  in 
the  original  suit  which  was  brought  against  them  all  by  the  plaintiff  for  the 
partition  of  family  property  left  by  his  father,  who  died  in  January  1875. 

The  father  was  Raj  Coomar  Roy  Chowdhry  :  the  plaintiff  is  the 
youngest  son  :  defendant  No.  1  was  the  third  son  ;  defendant  No.  2  is  the 
son  of  Raj  Coomar's  second  son,  who  predeceased  him  ;  and  defendant 
No.  3  is  Raj  Coomar's  widow.  The  eldest  son  and  his  son  are  both  dead. 

The  matter  now  in  dispute  arises  out  of  the  provisions  of  the  will  of 
Raj  Coomar,  and  the  question  is  whether  the  widow,  defendant  No.  3,  is 
entitled  to  any  share  of  the  estate  on  the  partition  now  sought.  The 
plaintiff  in  his  plaint  did  not  question  her  claim  to  a  share,  but  alleged 
that  the  defendants  Nos.  1  and  2  disputed  it.  And  these  defendants  have 
contested  it  throughout  the  suit  and  appeal,  while  they  do  not  deny  her 
right  to  maintenance. 

The  widow  herself  claims  a  share  of  the  estate. 

The  defendants  Nos.  1  and  2  objected  to  the  suit  on  the  ground  that 
the  plaintiff  had  not  included  the  whole  of  the  property  in  which  they  and 
himself  were  interested.  This  objection,  overruled  by  the  lower  Court, 
has  been  put  forward  again  in  appeal,  but  has  not  been  seriously  pressed. 

As  to  the  substantial  matter  in  dispute,  the  Court  below  held  that,  as 
regards  one-fourth  of  the  estate  and  as  to  the  whole  of  the  family  resi- 
dence of  Raj  Coomar  Roy  Chowdhry,  the  will  operated  to  exclude  the 
widow  from  any  share  on  partition;  but  that  as  regards  the  remaining 
three-fourths  of  the  estate  Raj  Coomar  died  intestate,  and  that  the  widow 
was  therefore  entitled  on  this  partition  to  have  3  annas  out  of  the  1 2 
annas. 

[894]  In  one  °f  the  appeals  before  us  her  right  to  this  share  is  contest- 
ed ;  and  in  the  other  appeal  the  widow  objects  to  being  excluded  from  the 
other  quarter  share  of  the  estate  and  to  being  excluded  from  the  family 
residence  called  the  Barakuti. 

Probate  of  Raj  Coomar's  will  was  granted  to  plaintiff  and  defendant 
No.  1,  two  of  his  sons.  We  have  to  determine  the  meaning  and  effect  of 
that  document.  It  first  recites  the  properties  of  the  testator  ;  then  it 
recites  that  he  had  four  sons,  whose  names  are  mentioned,  and  that  the 
second  son  was  dead,  and  his  son  a  minor.  It  proceeds  to  state  that 
the  eldest  son  being  addicted  to  vice  and  having  left  the  paternal  house,  it 
was  inadvisable  to  place  any  of  the  property  in  his  hands  ;  and  this  fact 
is  given  as  the  reason  which  rendered  it  necessary  to  make  a  will.  The 
testator  next  dedicates  a  portion  of  this  property  for  the  worship  of 
an  idol  and  for  the  performance  of  the  Doorga  Pooja ;  and  then  he 
specifically  bequeathes  to  this  third  and  fourth  sons  and  to  his  two  grand- 
sons, the  children  of  the  eldest  and  second  sons,  the  whole  of  his  Barakuti 
residence  with  the  land  pertaining  thereto,  and  to  his  eldest  son  he  gives 
one  share  in  an  ancestral  dwelling-house.  To  this  son  he  further  be- 
queathes a  monthly  allowance  of  Rs.  75,  but  he  gives  the  share  of  the 
estate,  which  would  otherwise  have  been  his,  to  his  son  Surendra  Coomar. 
And  he  wills  that  his  third  and  fourth  sons  and  the  two  grandsons  shall 
be  the  real  heirs  of  all  his  property,  the  management  remaining  in  the 
hands  of  the  two  sons  during  their  lifetime, 

We  do  not  agree  with  the  conclusion  arrived  at  by  the  Subordinate 
Judge  that  there  is  any  case  of  intestacy  arising  upon  this  will.  The 
object  that  the  testator  had  before  his  mind  was  to  deprive  his  eldest  son 
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of  his  inheritance,  and  if,  as  the  Subordinate  Judge  says,  there  is  no  be- 
quest in  the  4th  paragraph  of  the  will,  the  result  would  be  that  the  desire 
of  the  testator  to  deprive  his  eldest  son  of  the  property  would  have  failed, 
we  think  that  the  plain  reading  of  that  paragraph  is  that  the  third  son, 
Debendra  Coomar,  and  the  youngest  son,  Brojendra  Cootnar,  and  the  two 
grandsons,  Surendra  Coomar  and  Jotindra  Coomar,  shall  be  his  successors 
to  all  his  moveable  and  immoveable  properties,  and  that  no  intestacy  has 
ensued. 

[895]  In  regard  to  the  other  question,  viz.,  whether  the  lady  has  a 
right  to  a  share  on  partition,  we  are  .inclined  to  think  that  the  opinion 
expressed  by  the  Judge  in  the  Court  below  in  regard  to  the  other  share  is 
correct. 

In  the  case  of  Bhoobunmoyee  Dabea  Chowdhrani  v.  Ramkishorc  Acharj 
Ckowdhry  (1),  the  right  of  a  Hindu  in  Bengal  to  make  a  will  affecting  his 
property  was  discussed,  and  it  was  decided,  in  conformity  with  the  refer- 
rence  from  the  Judges  of  the  Supreme  Court  in  1836,  that  in  Bengal  a 
widow  has  no  indefeasible  vested  right  in  the  property  left  by  her  husband, 
though  she  has  by  virtue  of  her  marriage  a  right,  if  all  the  property  be 
willed  away,  to  maintenance. 

It  therefore  appears  clear  to  us,  following  that  decision,  that  if  the 
testator  in  this  case  intended  to  will  away  his  property  so  as  to  deprive  the 
widow  of  her  share  on  partition  he  had  perfect  power  to  do  so. 

The  intention  of  the  testator  is  to  be  gathered  from  the  will,  and 
in  that  he  gave  Debendra  Coomar  and  Brojendra  Coomar,  who  are 
his  heirs,  the  same  interest  as  he  gave  to  Surendra  Coomar  and  Jotindra 
Coomar,  who  could  not  succeed  by  the  will  to  any  interest  in  the  pro- 
perty. We  think,  therefore,  that  the  estate  or  interest  given  to  each  of 
these  was  the  same,  and  that  the  interest  was  an  out-and-out  interest 
unclogged  and  unfettered  by  any  other  devise. 

The  conclusion  that  we  arrive  at,  therefore,  is  that  as  regards  this 
property  the  lady  is  not  in  a  position  to  claim,  as  of  right,  under  the  Hindu 
law  a  share  in  the  partition  ot  this  property.  If  that  were  so,  the  grandsons, 
Surendra  Coomar  and  Jotindra  Coomar,  instead  of  receiving  one-fourth 
of  the  property  devised,  would  be  only  entitled  to  one-fifth.  This,  we 
think,  is  clearly  opposed  to  the  intention  of  the  testator  as  portrayed  in  the 
will.  But  though  we  are  unable  to  give  the  widow-appellant  the  relief  she 
asks,  we  can  and  do  declare  that  she  is  entitled  to  suitable  accommodation 
in  her  late  husband's  dwelling-house,  the  Barakuti.  And  this  must  be 
provided  for  her  when  the  partition  is  made. 

All  parties  admit-that  she  is  entitled  to  maintenance,  and  it  will 
be  for  them  to  consider  whether  this  should  take  the  form  of  a  [896] 
money  allowance,  or  whether  a  portion  of  the  landed  property  be  assigned 
to  her  for  her  life  in  lieu  of  maintenance. 

The  result  is  that  the  appeal  of  the  defendants  Nos.  1  and  2  succeeds 
to  the  extent  of  reversing  the  lower  Court's  finding  that  as  to  three-fourths 
of  the  estate  of  Raj  Coomar  Chowdhry  there  was  intestacy,  and  its  order 
that  the  widow  obtain  3-16ths  share  on  partition  be  set  aside. 

The  widow's  appeal  must  be  dismissed,  excepting  only  that  she  is  to 
get  suitable  accommodation  assigned  to  her  in  the  Barakuti. 

The  plaintiff-respondent  will  pay  the  costs  of  appellants. 

Appeal  171  allowed  in  part. 

c.  p.  p. Appeal  231  dismissed. 

(1)  S^D.A.  Rep.  (1860)  485. 
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Before  Mr.  Justice  Prinsep  and  Mr.  Justice  Rampini. 


RADHA  SHYAM  SIRCAR  (Plaintiff  No.  1)  v.  JOY  RAM  SENA- 
PATI  AND  OTHERS  (Defendants)  AND  OTHERS  (Plaintiffs  Nos.  2  and  3.):;: 

[8th  May,  1890.] 

Hindu  Law — Alienation-Alienation  by  Hindu  widow  of  a  portion  of  her  estate  with 
consent  of  some  of  the  reversioners — Suit  by  other  reversioners  to  set  aside 
alienation. 

The  principle  enunciated  by  the  Full  Bench  in  the  case  of  Nobokishore  Sarma 
Roy  v.  Hart  Nath  Sarma  Roy  (1)  is  not  applicable  to  a  case  where  some  only 
of  the  reversioners  have  consented  to  an  alienation  by  the  widow,  and  where 
therefore  only  a  portion  of  the  widow's  estate  has  been  alienated. 

[Appr.,  30  A.  1  =  5  A.L.J.  1  =  9  Bom.L.R.  1348  (P.C.)  =  6  C.L.J,  766=12  C.W.N.  74  = 
35  I. A.  1  =  17  M.L.J.  605  =  3  M.L.T.  1  =  11  O.C.  78  ;  Cited.  ;  4  C.L.J.  334  (336)  ; 
R..  25  B.  129  ;  40  C.  737  (F.B.)  =  17  C.L.J.  499  (542)  =  17  C.W.N.  701  ;  3  M.L.T. 
355  (364)  (F.B  );  8  O.C.  21  (26)  ;  Cons.,  12  C  W.N.837  ;  D.,  11  Ind.  Cas.  24  (25).] 

IN  this  case  the  plaintiffs  alleged  that  the  zemindari  of  mouzah 
Pandia  belonged  to  one  Joy  Narain  Ghose  who  died,  leaving  a  widow, 
named  Avimani  Dasi,  and  that  Avimani  Dasi  succeeded  to  the  property  as 
his  heiress,  and  remained  in  possession  thereof  till  the  13th  November 
1884,  when  her  death  took  place  ;  that  the  defendants  Nos.  2,  3,  4,  and  5 
were  at  the  time  of  her  death  the  only  reversionary  heirs  of  her  husband 
alive,  and  as  [897]  such,  they  became  entitled  to  the  property,  the  share 
of  the  defendants  Nos.  2  and  3  being  8  annas,  and  that  of  the  defendants 
Nos.  4  and  5  also  8  annas ;  that  the  defendants  Nos.  4  and  5  sold  their 
share  to  the  plaintiffs  by  a  kobala  executed  on  the  23rd  April  1885  for  a 
consideration  of  Rs.  1,975,  and  accordingly  the  plaintiffs  applied  for  the 
registration  of  their  names  under  Ben.  Act  VII  of  1876,  and  also 
demanded  rents  from  the  ryots  of  the  zemindari ;  and  that  the  defendant 
No.  1,  acting  in  collusion  with  the  defendants  Nos.  2  and  3,  induced  the 
ryots  not  to  pay  rent  to  the  plaintiffs,  alleging  that  he  had  purchased 
an  8-annas  share  of  the  zemindari  from  Avimani  Dasi  on  the  8th  June 
1880.  The  plaintiffs  impeached  this  sale  as  being  beyond  the  power  of 
Avimani  Dasi,  who,  they  alleged,  was  in  possession  of  the  property  as  a 
life-tenant  only,  and  on  the  ground  that  there  was  no  legal  necessity 
which  justified  her  in  making  the  alienation.  They  therefore  sued  to  set 
it  aside  and  to  recover  possession  of  an  8-annas  share  of  the  zemindari 
with  raesne  profits  from  the  date  of  their  purchase. 

The  defendants  Nos.  4  and  5  admitted  that  they  had  sold  an  8-annas 
share  of  the  zemindari  to  the  plaintiffs  on  the  date  and  for  the  consider- 
ation alleged  by  the  plaintiffs. 

The  defendant  Mo.  1  alleged  that  the  purchase  set  up  by  the  plaintiffs 
was  not  bonafide  transaction,  but  one  made  in  collusion  with  the  defend- 
ants Nos.  4  and  5,  who  were,  moreover,  never  in  possession  of  the 
property  ;  that  Avimani  Dasi  executed  a  kobala  of  an  8-annas  share  of  the 
zamindari  in  his  favour  on  the  8th  June  1880  ;  that  the  kobala  was  execut- 
ed to  enable  Avimani  to  meet  certain  necessary  expenses  as  maintenance, 
religious  rites,  Government  revenue,  &c.,  and  was  therefore  made  for  legal 

*  Appeal  from  Appellate  Decree  No.  259  of  1889,  against  the  decree  of  J.  B.  Worgan, 
Esq.,  Judge  of  Cuttack,  dated  the  18th  of  December  1888,  affirming  the  decree  of  Baboo 
Radba  Krishna  Sen,  Subordinate  Judge  of  Cuttack,  dated  the  5th  of  January  1887. 

(1)  IOC.  1103. 
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necessity  ;  that  to  this  kobala  defendants  Nos.  4  and  5  were  subscribing 
witnesses  and  therefore  consented  to  it,  and  they  had  also  signed  their 
names  as  witnesses  to  a  petition  filed  by  Avimani  Dasi  before  the  Sub- 
divisional  Officer,  of  Kendrapara  in  which  she  consented  that  the  name 
of  the  defendant  No.  1  should  be  registered  in  respect  of  the  8-annas 
share  of  the  zemindari  sold  to  him.  This  defendant  submitted  that  the 
defendants  Nos.  4  and  5  were  estopped  by  their  conduct  from  setting  up 
any  right  to  the  property  in  dispute,  and  that  their  sale  to  the  plaintiffs 
was  of  no  effect  against  his  purchase. 

[898]  The  defendants  Nos.  2  and  3  relied  on  the  collusive  nature  of 
the  purchase  set  up  by  the  plaintiffs  on  the  same  grounds  as  the  defendant 
No.  1.  They  admitted  the  execution  of  the  kobala  by  Avimani  Dasi, 
though  they  denied  that  there  was  any  legal  necessity  for  the  alienation. 
They,  as  well  as  the  defendant  No.  1,  denied  any  obstruction  of  the  plaint- 
iffs in  realizing  rent,  and  that  there  was  any  cause  of  action  against 
them. 

The  issues  material  to  this  report  were  : — 

1.  Were  the  defendants  Nos.  4  and  5  in  possession  of  an  8-annas 
share  of  the  zemindari,  and  did  the  plaintiffs  purchase  the  same  from 
them  in  good  faith  by  a  kobala  dated  23rd  April  1885  for  a  consideration 
of  Rs.  1,975? 

5.  Did    Avimani   Dasi   convey  an  8-annas    share  of  the  property  in 
dispute  to  the     defendant  No.  1    by  a  kobala    dated  the   8th  June  1880 
for  legal  necessity  ? 

6.  Did   the    defendants  Nos.  4  and  5   record  their  assent  to  the  said 
sale,  and  are  they  and  the  plaintiffs  estopped  from  disputing  it  ? 

A  supplemental  issue  raised  the  question — "Are  the  plaintiffs  entitled 
to  an  8-annas  share  or  any  part  of  the  property  in  dispute  under  the 
purchase  set  up  by  them  ?" 

The  Subordinate  Judge  found  that  the  defendants  Nos.  4  and  5  were 
not  in  possession  of  the  8-annas  share  when  they  purported  to  sell  it  to 
the  plaintiffs,  and  that  the  plaintiffs'  alleged  purchase  was  a  collusive 
transaction.  On  the  5th  and  6th  issues  he  found  that  the  defendants  Nos.  4 
and  5  did  consent  to  the  kobala  given  by  Avimani  Dasi  to  the  defendant 
No.  1  of  the  8th  June  1880,  and  he  upheld  that  deed,  and  made  a  decree 
dismissing  the  suit. 

On  appeal  the  Judge  connrmed  this  decision.  There  was  no  finding 
by  either  Court  as  to  whether  or  not  there  was  any  legal  necessity  for  the 
alienation  by  Avimani  Dasi. 

The  plaintiffs  appealed  to  the  High  Court. 

Dr.  Rash  Behary  Ghose  and  Baboo  Monamotho  Nath  Mitter,  for  the 
appellants. 

Dr.  Troilokyanath  Mittev,  for  the  respondent,  defendant  No.  1. 

Baboo  Man  Mokun  Dutt,  for  the  respondents,  defendants  Nos.  2. 
and  3. 

[899]  The  judgment  of  the  Court  (PRINSEP  and  RAMPINI,  JJ.)  was 
as  follows  : — 

JUDGMENT. 

The  plaintiffs  are  the  purchasers  of  an  8-annas  share  in  certain  pro- 
perty from  the  defendants  Nos.  4  and  5,  who,  together  with  the  defendants 
Nos.  2  and  3,  inherited  the  entire  property  as  heirs  of  Joy  Narain  Ghose 
on  the  death  of  his  widow  Avimani  Dasi. 
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It  appears  that  Avimani  Dasi  sold  an  8-annas  share  to  the  defendant 
No.  1.  The  plaintiff's  vendors,  who  ordinarily  would  inherit  an  8-annas 
share  of  the  estate  of  Joy  Narain  Ghose,  are  found  by  both  the  lower 
Courts  to  have  never  been  in  possession  of  their  share.  Since  Avimani's 
death  it  has  been  held  by  defendant  No.  1  in  respect  of  the  half-share 
bought  by  him,  and  by  defend  mts  Nos.  2  and  3  in  respect  of  the  remain- 
der  by  right  of  inheritance.  The  plaintiffs  now  sue  to  recover  possession 
as  against  the  defendant  No.  1,  the  purchaser  from  Avimani,  and  the 
defendants  Nos.  2  and  3,  who  were  co-heirs  with  their  vendors,  and  are 
charged  with  having  colluded  with  the  defendant  No.  1  in  keeping  the 
plaintiffs  out  of  possession.  The  primary  object  of  the  suit  undoubtedly 
was  to  have  it  declared  that  the  sale  by  Avimani  was  not  a  sale  of  an  abso- 
lute title  in  consequence  of  her  having  only  a  life-interest  as  a  Hindu 
widow.  But  as  we  regard  the  suit,  its  object  was  also  to  obtain,  by  reason  of 
the  purchase  from  two  out  of  the  heirs  of  Joy  Narain  Ghose,  whatever 
share  in  his  estate  up  to  a  half  share  was  inherited  by  the  vendors  of  the 
plaintiffs.  If  there  were  any  doubt  as  to  this  being  the  object  of  the  suit,  it 
is  set  at  rest  by  -the  supplementary  issue  which  as  been  drawn  up  in  the 
course  of  the  trial  by  the  Subordinate  Judge. 

Neither  of  the  Courts  has  found  whether  the  sale  by  Avimani  of  an 
8-annas  of  the  property  in  dispute  was  a  valid  sale  for  legal  necessity  in 
accordance  with  Hindu  law.  The  Courts  concurrently  have  found  against 
the  purchase  by  the  plaintiffs,  holding  that  no  consideration  passed,  and 
that  in  fact  it  was  not  a  real  transaction  ;  and  this  finding  has  been  arrived 
at  notwithstanding  that  the  vendors  have  themselves  admitted  the 
receipt  of  consideration. 

We  are  of  opinion  that,  having  regard  to  the  nature  of  the  suit  and 
the  admission  of  the  vendors,  this  point  did  not  properly  arise.  The  Sub- 
ordinate Judge  seems  to  have  attached  undue  weight  to  the  fact  that  the 
vendors  of  the  plaintiffs  were  out  of  possession,  and  [900]  to  have  conside- 
red with  this  fact  the  nature  of  the  transaction.  But  such  purchases  are  not 
uncommon  and  are  recognized  by  law,  which  was  provided  in  the  law  of 
limitation  a  special  limitation  for  a  suit  by  a  private  purchaser  to  recover 
possession  of  immoveable  property  sold  when  the  vendor  was  out  of 
possession. 

Both  the  Courts  have  found  that  the  defendants  Nos.  4  and  5  con- 
sented to  the  sale  by  Avimani,  and  that  as  they  were  some  of  the  rever- 
sioners  who  have  subsequently  inherited  a  share  of  the  estate,  representing 
the  share  so  conveyed,  the  title  of  the  defendant  No.  1  was  a  good  title  as 
against  them.  This  conclusion  has  been  arrived  at  principally  with  regard 
to  the  rule  laid  down  by  a  Full  Bench  in  the  case  of  Nobokishor  Sarma 
Roy  v.  Han  Nccth  Sarma  Roy  (1)  ;  but  in  our  opinion  the  principle  enun- 
ciated by  the  Full  Bench  cannot  be  carried  to  this  length,  and  cannot  be 
applied  to  an  alienation  of  only  a  portion  of  the  widow's  estate  (2). 


(l)  IOC.  1102. 


17  G.  900-N. 


(2)  The  same  was  decided  in  Sristidhur  Churamoni  Bhuttacharjee  v.  Brojo 
Mohun  Biddyaruton  Bhuttacharjee,  appeal  from  appellate  decree  No.  881  of  1889 
decided  by  PRINSEP  and  RAMPINI,  JJ.,  on  the  26th  May  1890,  in  which  the  judgment 
was  as  follows  : — 

JUDGMENT. 

This  is  a  suit  brought  by  one  claiming,  on  the  death  of  Bhagiruthi,  a  Hindu  widow, 
as  heir,  the  estate  of  her  husband,  Sarthukram.  to  set  aside  two  alienations  made  by 
her  to  the  respondents.  It  appears  that  in  respect  of  one  of  these  alienations,  one  of 
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Numerous  complications,    which  it  is   unnecessary  to    de£cribe,        1890 
would  arise  if  it  were  possible  that    a  Hindu  widow    having  a   life-interest      MAY  8. 
could,  during  her  life-time,   convey   a  portion  of  the  estate   to  some   of  the      APPEL- 
LATE 
the    then  reversionary    heirs,  Kanhai,    signified  his    assent,  not    as  a  witness,    but  by       p 

affixing  his  name    with  the    words  "  memzoor    shud  "  which,    we   understand,    mean       WK* 
'  approved.'  The  other  alienation  is  similarly  subscribed  by  both  the  then  reversionary  "' 

heirs,  Kanhai  and  his  elder  brother  Narain,  these  two  being  sons  of  Jagdumba.  daughter  H  **.  896. 
of  Sarthukram  and  Bhagiruthi,  It  has  been  contended,  on  the  authority  of  the  judg- 
ment of  the  Full  Bench  in  Nobokishore  Stirrna  Roy  v.  Hari  Nath  Surma  Roy  (l).  that 
these  alienations  are  valid.  Both  the  reversioners  who  signified  their  assent  to  the 
alienations  predeceased  the  widow,  their  maternal  grandmother.  One  of  them,  Kanhai, 
who  was  the  only  assenting  party  to  one  of  the  alienations,  it  has  been  found,  died  a 
minor  The  age  of  Narain,  the  elder,  has  not  been  found  by  the  lower  Courts,  and 
therefore  if  it  were  necessary  for  a  decision  of  the  case  as  to  the  title  of  the  defendants, 
we  should  be  bound  to  remand  the  suit  for  a  proper  finding  But  as  the  case  now 
stands,  we  think  that  without  a  finding  on  this  point  the  plaintiff  should  obtain  a  decree 
in  full  of  his  claim. 

[901]  In  the  first  place,  we  areof  opinion  that  Kanhai  being  a  minor,  his  consent  wou'd 
not  make  the  alienation  a  valid  alienation.  In  has  been  found  by  the  lower  appellate 
Court  that  there  was  no  legal  necessity  for  this  alienation,  and,  as  this  is  a  finding  of 
fact,  we  are  unable  to  question  its  correctness.  As  we  have  already  stated  in  a  judg- 
ment delivered  in  second  appeal  259  of  1889,  Radha  Shyain  Sircar  v.  Joy  Raw 
Senapati  (2),  on  the  8th  instant,  we  are  not  inclined  to  extend  the  terms  of  the  Judg- 
ment of  the  Full  Bench  in  Nobokishore  Surma  Roy  v.  Hari  Nath  Surma  Roy  (I)  to  an 
alienation  made  by  a  Hindu  widow  with  the  consent  of  only  some  of  the  reversionary 
heirs  so  as  to  bind  their  share  in  the  ancestral  estate. 

The  consent  of  the  reversioners  contemplated  by  the  Full  Bench  is,  in  our  opinion, 
such  a  consent  as  would  be  a  valid  consent,  being  given  by  persons  themselves  compe- 
tent to  execute  a  valid  conveyance.  Kanhai  being  a  minor  cannot  be  regarded  as  a  com- 
petent person,  and  his  death  before  the  estate  had  fallen  in  by  the  death  of  his  grand- 
mother, a  widow  having  only  a  life-interest,  and  before  he  had  attained  his  majority, 
would  prevent  that  alienation  becoming  absolute  as  against  the  heirs  of  Sarthukram 
at  the  death  of  the  widow.  The  conveyance  might  be  only  voidable  on  his  attaining 
majority,  but  his  consent  as  a  minor  could  not  operate  as  against  the  heirs  of 
Sarthukram's  estate.  No  doubt,  as  has  been  pointed  out  by  the  respondent's 
pleader,  the  plaintiff-appellant  could  not  be  the  heir  of  Kanhai  and  Narain,  who 
up  to  their  deaths  were  the  reversionary  heirs  to  Sarthukram's  estate,  and  there- 
fore he  might  not  be  one  who  as  Kanhai's  heir  should  [902]  represent  him  in  any  matter 
relating  to  his  own  estate,  but  we  cannot  admit  that  in  a  matter  concerning 
Sarthukram's  estate  any  right  flowing  from  the  reversionary  interest  which  was 
only  inchoate  and  never  arrived  at  maturity  should  pass  away  from  the  actual 
heirs  of  Sarthnkram  to  one  who  could  never  succeed  by  inheritance  to  that 
estate.  The  consent  given  by  Kanhai  as  a  minor  would  not  operate  so  as  to  exclude 
the  plaintiff  from  the  inheritance  and  pass  Sarthukram's  estate  on  the  death  of  Kanhai, 
the  survivor  of  the  two  brothers,  to  his  heir  and  away  from  Sarthukram's  family  so  as 
to  give  Kanhai's  heir  the  power  of  avoiding  or  ratifying  the  .alienation.  He  would  not 
be  in  a  position  to  exercise  his  option  for  the  benefit  of  Sarthukram's  estate,  because 
if  be  avoided  the  alienation  the  property  would  pass  to  the  plaintiff.  This  shows  that 
it  would  be  impossible  to  extend  to  this  case  the  principle  upon  which  the  Full  Bench 
proceeded.  This  alienation,  therefore,  to  which  the  minor,  Kanhai,  alone  signified 
his  approval  is,  in  our  opinion,  invalid  as  against  the  plaintiff. 

It  has  been  next  contended  that  although  on  this  ground  the  alienation  in  respect 
of  any  share  to  which  Kanai  migbt  have  a  reversionary  interest  might  be  invalid  in 
respect  of  that  particular  share,  the  share  inherited  by  Narain  would  be  bound  by  such 
alienation.  This  would  of  course  depend  upon  his  status  as  a  major  when  he  signified 
his  consent.  But,  as  has  already  been  remarked,  the  lower  appellate  Court  has  omit- 
ted to  come  to  any  finding  in  this  respect.  However,  if  for  purposes  of  argument  we 
assume  that  he  was  a  major,  the  alienations  even  as  to  the  share  to  which  he  was  one 
of  the  reversionary  heirs  at  that  time,  cannot  be  affirmed.  We  have  already  held  to 
this  effect  in  second  appeal  No.  259.  The  result  therefore  is  that  the  alienations  in 
this  suit  are,  in  our  opinion,  absolutely  void  after  the  death  of  Bhagiruthi,  and  the 
plaintiff  is  entitled  to  a  decree  with  costs  throughout,  the  decrees  of  the  lower  Courts 
being  varied. 

(1)  IOC.  1102.  (2)  17  C.  896, 
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reversioners  so  as  to  give  them  a  valid  title  and  thus  enable  them  to 
reconvey.  It  would  be  impossible  for  a  widow  to  predicate  who  would  at 
her  death  succeed  to  her  husband's  estate  as  his  heirs  so  as  practically  to 
make  partition  during  her  life-time,  and  retain  a  portion  herself.  The 
judgment  of  the  Full  Bench  proceeded  on  the  ground  that  by  alienating 
property  with  the  consent  of  all  the  reversioners  she  would  be  relinquishing 
in  their  favour,  and  thus  accelerate  the  succession  so  as  to  enable  them 
to  convey,  and  that  this  would  be  the  real  effect  of  a  conveyance  by  her 
with  their  consent.  This  principle  would  not  apply  to  a  case  like  that 
now  before  us. 

It  is  open  to  some  doubt  whether  the  facts  found  by  the  District 
Judge  would  amount  to  a  consent  such  as  would  confer  an  absolute  [902] 
title  on  the  vendee,  even  if  defendants  Nos.  4  and  5  represented  the  entire 
reversionary  interest.  We  observe  that  the  District  Judge  has  not  found, 
as  the  Subordinate  Judge  has  found,  that  the  defendants  Nos.  4  and  5 
participated  in  the  consideration-money  paid  by  the  defendant  No.  1. 
Moreover,  it  has  not  been  found,  nor  does  it  appear  that  the  vendee, 
defendant  No.  1,  bought  solely  on  the  assurance  of  their  consent  so  as  to 
estop  them  ;  for  the  deed  itself  recites  what  was  considered  to  be  a  legal 
necessity  under  the  Hindu  law  and  a  sufficient  cause  for  the  alienation, 
and  therefore  to  establish  any  title  as  against  the  heirs  the  vendee  would 
be  bound  to  prove  that. 

The  case  therefore  depends  upon  the  character  of  the  sale  by  Avimani 
to  the  defendant  No.  1.  Both  the  Courts  have  overlooked  the  main 
point  necessary  for  the  consideration  of  this  issue,  that  [903]  is  to  say, 
they  have  omitted  to  find  whether  the  alienation  was  for  legal  necessity. 
The  case  must  therefore  be  remanded  to  the  lower  appellate  Court  in 
order  that  this  point  may  be  determined  ;  and  the  District  Judge  will  deal 
with  it  according  to  law,  either  deciding  the  case  on  the  evidence  on  the 
record,  or  remitting  it  to  the  first  Courtl  Should  it  be  found  that  the  sale 
by  Avimani  to  the  defendant  No.  1  conveyed  an  absolute  title  in  an 
8-annas  share,  then  it  will  be  for  the  Court  to  consider  whether  the  plaint- 
iffs on  the  supplemental  issue  should  receive  a  decree  for  a  4-annas  share 
of  the  estate,  which  would  represent  the  share  inherited  by  their  vendors. 
On  the  other  hand,  should  it  be  found  that  the  sale  by  Avimani  conveyed 
only  the  life-interest  of  a  Hindu  widow,  the  plaintiffs  will  be  entitled  to 
a  decree  to  recover  the  share  now  held  by  the  defendant  No.  1.  Costs  to 
abide  the  result. 


j.  v.  w. 


Case  remanded. 
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Before  Mr.  Justice  Pigot  and  Mr.  Justice  Gordon. 

SALIMATUL  FATIMA  alies  T$im  HOSSAINI  (one  of  the  defendants 

V.  KOYLASHPOTI    NARAIN    SlNGH    (Plaintiff)   AND  OTHERS 

(Remaining  defendants):*      [14th  May,  1890.] 
Registration—  Registered  document,  proof  of. 

Mere  registration  of  a  document  is  not  in  itself  sufficient  proof  of  its  execution. 
Kristo  Nath  Koondoo  v.  Brown  (1)  dissented  from. 

[R.,  9  Bom  L.R.  401  (403).] 

THIS  was  a  suit  to  recover  the  sum  of  Rs.  2,431-10,  for  principal  and 
interest  due  upon  a  mortgage-bond  dated  6th  Sraban  1288  F.  S.  (17th 
July  1881).  The  bond  purported  to  have  been  executed  in  favour  of  the 
plaintiff  Koylashpoti  Narain  Singh  by  one  Ahmud  Hosain  as  general  agent 
of  the  defendant  Salimatul-Fatima  ;  and  from  the  endorsement  of  registra- 
tion, it  appeared  that  it  had  been  registered  by  Ahmud  Hosain  under  a 
general  power-of-attorney  dated  19th  August  1878.  Salimatul-Fatima, 
who  was  a  purda-nashin  lady,  in  her  defence  pleaded  that  [904]  Ahmud 
Hosain  was  not  her  general  agent,  and  had  no  authority  to  raise  any  loan 
on  her  behalf  ;  that  she  did  not  execute  the  power-of-attorney  of  9th 
August  1878  ;  that  the  mortgage  bond  was  not  executed  with  her  knowledge 
or  consent  ;  and  that  she  had  received  no  part  of  the  consideration-money, 
nor  was  any  portion  of  it  expended  on  her  behalf.  Ahmud  Hosain  died 
during  the  pendency  of  the  suit,  and  his  heirs,  who  were  made  parties, 
contended  that  the  bond  was  executed  by  Ahmud  Hosain  on  behalf  of 
Salimatul-Fatima,  and  that  the  money  was  borrowed  for  her  benefit. 

The  Subordinate  Judge  found  that  Ahmud  Hosain  had  executed  the 
mortgage-bond  and  received  the  consideration-  money.  He  also  found  that 
Ahmud  Hosain  had  acted  for  Salimatul-  Fatima  as  her  agent  on  various 
occasions  ;  that  the  power-of-attorney  of  9th  August  1878  had  been  returned 
to  the  husband  of  Salimatul-Fatima  at  the  time  of  the  death  of  Ahmud 
Hosain,  and  that  Ahmud  Hosain  had  under  that  power-of-attorney  executed 
a  deed  of  sale  on  behalf  of  Salimatul-Fatima.  Although  it  had  not  been 
proved  that  Salimatul-Fatima,  had  executed  the  power-of-attorney,  the 
Subordinate  Judge  admitted  secondary  evidence  of  its  contents  apparently 
on  the  grounds  that  it  had  been  proved  that  the  document  was  in 
possession  of  the  husband  of  Salimatul-Fatima  and  had  not  been  produced 
when  called  for  by  the  plaintiff  after  notice  to  produce  had  been  given  ; 
and  upon  such  secondary  evidence  he  came  to  the  conclusion  that  it  had 
been  satisfactorily  proved  that  Ahmud  Hosain  had  authority  from 
Salimatul-Fatima  to  take  loans  and  execute  mortagages  on  her  behalf. 
Accordingly  he  held  that  she  was  liable  under  the  mortgage-bond  of  the 
6th  Sraban  1288  F.  S.,  and  gave  the  plaintiff  a  decree  against  her. 

This  decision  was  affirmed  by  the  District  Judge  of  Gya,  who 
dismissed  Salimatul-Fatima's  appeal  with  the  following  remarks  :  —  "  The 
Subordinate  Judge,  who  has  gone  very  carefully  into  the  matter,  has  found 
that  the  document  was  executed  by  the  appellant's  husband's  elder  brother, 

*  Appeal  from  appellate  decree  No.  1666  of  1888,  against  the  decree  of  J.F,  Stevens, 
Esq.,  Judge  of  Gya,  dated  the  21st  May  1888,  affirming  the  decree  of  Baboo  Kali  Pro- 
sunno  Mukerjee,  Subordinate  Judge  of  Gya,  dated  the  13th  of  September  1887. 

(I)  14  C.  176  (180). 
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under  a  general  power-of-attorney  authorizing  him  to  do  such  things. 
The  power-of-attorney  itself  is  not  forthcoming.  It  is  proved  to  have 
been  returned  to  the  appellant's  husband.  Every  effort  has  been  made 
by  the  other  side  to  get  it  before  the  Court,  but  in  vain  ;  so  secondary 
[905]  evidence  has  been  adduced  of  its  contents,  and  evidence  has  been 
brought  to  prove  that  the  same  person,  who  is  said  to  have  acted  for  the 
appellant  in  the  matter  in  question,  has  acted  for  her  on  other  occasions 
also,  the  transactions  having  resulted  in  the  actual  transfer  of  property, 
of  which  the  appellant  cannot  fail  to  have  been  cognizant.  The  endorse- 
ment of  the  registering  officer  on  the  mortgage-bond  shows  that  it  was 
presented  with  a  general  power-of-attorney  from  the  appellant,  duly 
registered,  and  I  agree  with  the  lower  Court  in  being  satisfied  on  the 
evidence  that  the  executant  of  the  bond  did  hold  such  a  power  authorizing 
him  to  enter  into  transactions  of  this  kind.  * 

It  has  been  urged  that  the  actual  execution  of  the  power-of-attor- 
ney has  not  been  proved,  and  that  the  attesting  witnesses  ought  to 
have  been  examined.  It  seems  to  me  that  the  plaintiff  has  done  all  that 
he  as  a  stranger  could  be  expected  to  do.  He  is  not  supposed  to  know 
who  the  attesting  witnesses  were,  and  it  is  on  the  face  of  it  improbable 
that  if  he  did  know,  he  could  induce  them  to  give  evidence  in  his  favour. 
There  was  a  power-of-attorney  duly  registered  which  under  the  ruling  in 
Kristo  Nath  Koondoo  v.  Brown  (1)  might  have  been  received  without 
proof.  The  plaintiff  has  done  his  best,  as  I  have  said,  to  get  it  produced 
before  the  Court ;  and  having  failed  to  do  so,  he  has,  I  think,  done  suffi- 
cient in  adducing  evidence  as  to  its  contents. 

Baboo  Umbica,  Churn  Base  and  Baboo  Jogcndro  Chnndcv  Ghose,  for 
the  appellant. 

The  Advocate-General  (Sir  Charles  Paul)  and  Baboo  Mohabir  Sahoy, 
for  the  respondents. 

The  judgment  of  the  Court  (PicoT  and  GORDON,  JJ.)  was  as 
follows : — 

JUDGMENT. 

Upon  the  question  raised  as  to  the  proof  of  the  execution  of  the  power- 
of-attorney,  it  is  clear,  and  is  indeed  admitted,  that  the  respondents'  case 
rests  alone  upon  the  fact  of  registration.  There  is  no  proof  unless  that  be 
proof.  And  as  to  the  sufficiency  of  this,  a  note  in  the  case  of  Kvisto  Nath 
Kondoo  v.  Brown  (1),  a  ruling  by  Travelyan,  J>t  is  relied  on,  as  showing  that 
registration  of  such  a  document  is  enough  without  further  proof  [906] 
of  execution.  It  is  relied  on  very  properly  in  the  judgment  of  the 
District  Judge,  and  was  referred  to,  but  without  any  argument  or  attempt 
to  explain  it  by  the  learned  counsel  for  the  respondents.  It  is  unnecesary 
to  say  that  a  reported  decision  of  the  learned  Judge  on  the  Original  Side 
after  argument  must  be  treated  as  an  authority  of  importance.  But  we  do 
not  think  that  the  note  in  question  is  one  by  which  we  should  be  guided. 
There  is  no  report  of  either  argument  or  judgment  ;  as  the  note  appears  it 
would  be  to  the  effect  that  mere  registration  of  a  document  is  in  itself 
sufficient  proof  of  its  execution.  We  think  that  there  must  have  been 
some  misapprehension  as  to  the  grounds  on  which  the  document  was  ad- 
mitted in  evidence  by  the  learned  Judge.  We  think  we  should  not  treat 
this  note  as  an  authority  for  the  proposition  above  mentioned,  which  we 
think  could  not  be  accepted.  We  must  hold  that  in  this  case  there  is  no 

(1)  14  C.  176(180). 
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proof  that  the  lady  ever  executed  the  document  under  which  it  is  sought 
to  bind  her.  That  being  so,  it  is  impossible  to  support  the  decision  of  the 
District  Court,  and  the  appeal  must  be  allowed  with  costs. 

c.  D.  P.  Appeal  allowed. 


17  C.  906. 
APPELLATE    CIVIL. 

Before  Sty  W.  Comer  Petheram,  Kt.t  Chief  Justice,  and 
Mr.  Justice  Banerjee. 

KALI  KANTA  SURMA  AND  OTHERS  (Defendants)  v.   GOURI   PROSAD 
SURMA  BARDEURI  AND  OTHERS  (Plaintiffs).*     [21st  June,  1890.] 

Right  of  suit — Suit  to  establish  right  to  offerings — Emoluments — Defect  of  parties 
—Code  ofCtvil  Procedure  (Act  XlVof  1882),  s.  11,  expt.  (30). 

A  suit  claiming  a  right  to  the  regular  offerings  made  out  of  the  funds  of  a 
temple  which  are  of  a  substantial  value  a.*  emoluments  is  a  suit  of  a  civil  nature 
within  the  meaning  of  the  explanation  to  s.  11  of  the  Code  of  Civil  Procedure. 

Krishnama  v.  Krishnasami  (1)  referred  to  ;  Narayan  Vithe  Parab  v. 
Krishnaji  Sadashiv  (2)  distinguished. 

[907]  The  plaintiffs  based  their  claim  to  a  goat  sacrificed  on  the  4th  day  of 
each  month  on  an  alleged  custom  by  which  each  of  five  families  took  certain 
goats  in  each  month,  and  sued  to  establish  their  right  without  making  the  other 
families  parties.  Held,  that  to  make  any  declaration  in  a  suit  to  which  they 
were  not  parties  would  be  in  effect  to  partition  joint  property,  and  to  define  the 
share  of  each  without  all  the  shares  being  before  the  Court — Prahlad  Singh  v. 
Luchmunbutty  (3). 

[F.,  28  B.  209  (214);  27  C.  30  (33);  15  P.L.R.  1914  =  21  Ind.  Cas.  951  (953)  =  16  P.  W.R. 
1914  ;  Rel.,4  Ind.  Cas.  236  (239)  =  5  N.L.R,  152  ;  R  ,  6  Ind.  Cas.  46  (47)  ;  Disc. 
12  C.L.J.  74=14  C.W.N.  1057=6  Ind.  Cas.  864.] 

THIS  was  a  suit  for  the  establishment  of  title  to  the  goats  sacrificed  on 
the  4th  day  of  every  month  in  the  temple  of  the  goddess  Kamakhya  on 
the  Nilachal  hills  in  Kamrup,  and  to  recover  the  price  of  15  goats.  The 
plaintiffs  alleged  that  in  very  ancient  times  five  Brahmins  had  been  im- 
ported for  purposes  of  worship  called  respectively  Deka  Bardeuri,  Bura 
Rardeuri,  Hala,  Brahma  and  Bidhipathak,  and  they  claimed  as  the  descend- 
ants of  the  Deka  Bardetiri.  They  further  stated  that  the  descendants  of  the 
five  Brahmins,  known  as  the  five  houses  or  families  of  Bardetiris  (offici- 
ating priests),  had  since  the  time  of  their  first  employment  performed  in 
succession  the  daily  worship  of  the  goddess  ;  that  two  of  them  were  gener- 
ally elected  by  the  rest  as  Kartas  or  managers  of  the  temple  for  the 
supervision  of  the  ceremonies ;  that  the  two  persons  thus  elected  were 
celled  Dalois  ;  that  in  addition  to  the  Bavdeuri  families  a  number  of  Sudras 
were  also  employed  in  the  temple  ;  that  there  were  other  temples  subord- 
nate  to  the  Kamakhya  temple  to  which  Brahmins  were  also  attached,  and 
these  Brahmins  were  also  known  as  Dalois  ;  that  some  of  these  Brahmins 
known  as  cooks  or  tupakars  prepared  the  sacrificial  offerings  to  the  goddess, 
that  the  offerings  (including  certain  goats  sacrificed  daily)  were  divided, 
according  to  an  ancient  custom,  among  the  Dalois,  the  Bardetiri  Brahmins, 

*  Appeal  from  appellate  decree  No.  1088  of  1889,  against  the  decree  of  C.J.  Lyall, 
Esq.,  Judge  of  Assam  Valley  Districts,  dated  the  llth  of  March  1889,  affirming  the 
decree  of  Baboo  Shiva  Prasad  Chuckerbutty,  Munsif  of  Gouhati,  dated  the  23rd  of 
March  1888. 

(1)  2  M.  62.  (2)  10  B.  233.  (3)  12  W.R.  256. 
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1890        the   Dewalia    Brahmins,    or  Brahmins  attached  to  the  various  temples,  the 

JUNE  21.     cook  Brahmins  and  the  Sudras  ;  and  that  the  goat  offerings  made    on    five 

days  in  each  month  were  divided  among  the  five  Bardeuris  as  their  marjada 

EL"     (honorarium).     The  plaintiffs  as   the    descendants   of   the   Deka   Bardeuri 

LATI        brought  this  suit  against  16  Dewalia  Brahmins  and  12  Sudras    attached    to 

UIVIL.      £ke    varjous   temples,   alleging  that  disputes  had  arisen,  and  the  latter  had 

17  C  906     from  the  month  of  Assin  1293  by  force  withheld  the  goats  which  the   Deka 

Bardeuri  used  to  receive  on  the  4th  day  of  each  month,  15  goats  in  all. 

[908]  The  defendants  denied  the  right  of  the  plaintiffs  to  the  goats 
sacrificed  on  the  4th  day  of  every  month. 

The  family  of  one  of  the  five  Brahmins  had  become  extinct.  The 
objection  was  taken  that  the  representatives  of  the  other  three  Bardeuris 
had  not  been  made  parties  to  the  suit. 

The    Munsif    found    in    favour    of    the  plaintiffs  on  the  ground  that  it 
was   reasonable   to    suppose   from    the   evidence,  and  in  particular  from  a 
f  document  called  a  sidhanta-patra  setting  forth  the  customs    of   the    temple, 

that  the  Bardeuris  as  managers  of  the  temple  would  receive  a  larger  share 
of  the  offerings  than  two  goats  per  month  as  admitted  by  the  defendants. 
The  lower  appellate  Court  held  that  it  was  impossible  to  decide  the  case 
solely  with  reference  to  the  sidhanta-patra,  and  that  the  probabilities  of 
the  case  inclined  rather  to  the  side  of  the  defendants,  but  that  on  a  mere 
balance  of  probabilities,  the  Munsif  s  decision  should  not  be  interfered 
with.  The  judgment  of  the  Court  of  first  instance  was  therefore  affirmed. 
The  defendants  appealed  to  the  High  Court. 

Mr.  Woodroffe  (with  him  Dr.  Rash  Behari  Ghose  and  Baboo  Baikant 
Nath  Das),  for  the  appellants. 

Mr.  P.  O'Kinealy  and  Baboo  Jasoda  Nundun  Poramanick,  for  the 
respondents. 

JUDGMENT. 

The  judgment  of  the  Court  (PETHERAM,  C.  J.,  and  BANERJEE,  J.)  was 
delivered  by 

BANERJEE,  J. — The  plaintiffs  state  that  they  are  the  representatives 
of  one  of  five  Brahmins,  who  were  brought  from  Kunoj  by  an  ancient 
Hindu  monarch  to  worship  in  the  temple  of  Kamakhya  in  Kamrup,  and 
that  down  to  the  present  time  the  Dalois  or  managers  of  the  temple 
have  been  always  elected  from  among  the  representatives  of  the  five 
Brahmins.  They  say  that  there  are  some  smaller  temples  subordinate 
to  the  main  temple  in  which  the  worship  is  conducted  by  other  Brahmins, 
and  that  there  are  also  a  number  of  Sudras  employed  about  all  the  temples. 
The  defendants  are  the  Brahmins  employed  about  the  temples  other  than 
those  who  are  descendants  of  the  five  imported  persons  and  the  Sudras. 
The  family  of  one  of  the  five  Brahmins  is  become  extinct,  that  of  another 
is  represented  by  the  plaintiff ;  but  descendants  of  the  remaining  three 
persons  who  are  admitted  to  be  living,  and  who  are  said  to  claim  the  same 
rights  as  those  claimed  by  the  plaintiffs,  are  [909]  no  parties  to  this 
action.  It  is  alleged  that  a  goat  is  sacrificed  in  the  temple  each  day,  and 
this  action  is  brought  to  obtain  a  declaration  that  the  plaintiffs  as  re- 
presenting the  house  of  one  of  the  five  imported  Brahmins  are  by  the 
custom  of  the  temple  entitled  to  the  whole  of  the  goat  which  is  sacrificed 
in  the  temple  on  the  4th  of  each  month.  The  defendants  object  that  the 
action  cannot  be  maintained  without  the  presence  of  the  representatives 
of  the  other  families  of  imported  Brahmins  and  of  certain  other  Brahmins 
and  certain  Sudras  connected  with  the  temple,  and  also  contend  that  the 
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five  families  between  ,them  are  only  entitled  by  custom  to  two  goats  in 
each  month  and  not  to  the  number  alleged  by  the  plaintiffs.  The  Courts 
below  have  found  for  the  plaintiffs  and  given  them  a  decree. 

In  second  appeal  it  is  contended  for  the  defendants,  first,  that  the 
Courts  below  were  wrong  in  entertaining  the  suit,  which  was  substantially 
one  for  dignity  in  a  Hindu  temple  unconnected  with  any  profit ;  secondly, 
that  the  suit  must  fail  for  defect  of  parties ;  thirdly,  that  there  is  no  legal 
evidence  to  establish  the  customary  right  set  up  by  the  plaintiffs,  and  that 
such  right  can  be  enforced  only  if  it  is  in  accordance  with  the  original 
conditions  of  the  endowment ;  fourthly,  that  the  sidhanta-patra  has  been 
misconstrued  by  the  Courts  below  ;  and  fifthly,  that  the  learned  Judge  below 
was  wrong  in  affirming  the  decision  of  the  first  Court  when  he  disagreed 
with  the  Munsif  as  to  his  estimate  of  the  evidence. 

We  do  not  think  there  is  much  in  the  first  contention  of  the  appel- 
lants. In  the  case  of  Krishnama  v.  Krishnasami  (1),  which  was  decided  under 
the  Civil  Procedure  Code  of  1859,  the  Privy  Council  held  that  a  claim  to 
pecuniary  benefits  in  respect  of  the  performance  of  religious  services 
was  triable  by  the  Civil  Courts.  Moreover  s.  11  of  the  present  Code, 
which  enacts  that  the  Courts  shall  try  all  suits  of  a  civil  nature,  has  an 
explanation  added  to  it  which  provides  that  a  suit  in  which  a  right  to 
property  is  contested  is  a  suit  of  a  civil  nature,  notwithstanding  that 
such  right  may  depend  on  the  decision  of  questions  as  to  religious  rites. 
Now  in  the  present  case,  the  right  claimed  is  a  right  to  certain  offerings, 
that  is,  goats  sacrificed  on  certain  days,  which,  it  is  admitted,  are  not  the 
voluntary  offerings  made  by  pilgrims,  but  are  the  regular  [910]  offerings 
made  out  of  the  temple  funds,  and  which  being  articles  of  food  are  clearly 
property.  The  suit  therefore  is  one  of  a  civil  nature  as  explained  in  s.  11, 
and  is  triable  by  the  Civil  Court.  We  may  add  that  the  offerings  claimed 
are  of  substantial  value  as  emoluments,  and  are  not  mere  tokens  of  dignity, 
though  the  customary  right  to  them  might  have  been  based  originally  upon 
considerations  as  to  the  position  of  the  plaintiffs,  and  that  the  present 
case  is  distinguishable  on  this  ground  from  the  case  of  Narayan  Vithe 
Parab  v.  Krishnaji  Sadhasiv  (2). 

The  second  objection  is,  however,  in  our  opinion,  fatal  to  the  main- 
tenance of  the  suit.  The  plaintiffs  base  their  claim  to  the  goat  sacrificed 
on  the  4th  of  each  month  on  an  alleged  custom  under  which  they  say  that 
each  of  the  five  families  took  certain  goats  in  each  month,  and  they 
bring  this  suit  to  have  their  right  to  the  goat  killed  on  the  4th  declared 
without  making  the  other  four  families  parties.  We  do  not  think  that 
such  a  declaration  could  in  any  case  be  made  in  their  absence,  or  in  the 
absence  of  the  other  Brahmins  and  Sudras  attached  to  the  temple  and 
interested  in  the  offerings.  It  is  part  of  the  plaintiffs'  case  that  they  are 
interested  in  the  offerings,  and  to  make  any  declaration  in  a  suit  to  which 
they  are  not  parties  would  be  in  effect  to  partition  joint  property,  and  to 
define  the  share  of  each  without  all  the  shares  being  before  the  Court, 
which  manifestly  cannot  be  done — see  Prahlad  Singh  v.  Luchmun- 
butty  (3).  It  was  argued  on  behalf  of  the  plaintiffs-respondents  that  the 
parties  being  numerous,  the  first  Court  followed  the  course  laid  down  in 
s.  30  of  the  Code  of  Civil  Procedure,  and  permitted  some  of  each 
group  of  persons  interested  and  who  ought  to  have  been  made  parties,  to 
represent  the  rest.  We  have  heard  the  order  of  the  first  Court  read  out 
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to  us,  and  though  that  order  purports  to  have  been  passed  under  s.  30, 
it  is  clear  that  the  provisions  of  that  section  have  not  at  all  been  properly 
carried  out.  Section  30,  as  we  understand  it,  requires  that  the  Court  should 
exercise  a  judicial  discretion  in  permitting  some  definite  person  or  persons 
to  sue  or  be  sued  on  behalf  of  all  the  persons  interested,  and  it  further 
requires  the  Court  to  give  to  the  persons  interested  notice  of  the  institution 
[911]  of  the  suit  which  must  include  a  notice  of  the  names  of  the  persons 
who  have  been  permitted  to  represent  others,  so  that  the  persons  interested 
may  have  an  opportunity  of  knowing  who  have  been  selected  to  represent 
them.  Now  in  the  present  case  no  such  thing  was  done.  In  the  first 
place  the  Court  did  not  give  permission  to  any  definitely  named  persons 
among  those  interested  to  represent  the  rest ;  and  in  the  second  place  the 
notice  issued  by  the  Court  did  not  show  who  the  persons  were  that  had  been 
selected  to  represent  the  remaining  persons  interested.  That  being  so,  we 
think  that  the  parsons  interested  in  the  result  of  the  suit  who  are  necessary 
parties  have  not  been  properly  made  parties  to  it,  and  that  the  suit  must 
fail  by  reason  of  defect  of  parties.  In  this  view  of  the  case,  it  is  not 
necessary  to  consider  the  remaining  points  raised  in  the  case.  The  result 
is  that  the  decrees  of  the  Courts  below  will  be  reversed,  and  the  suit 
dismissed  for  defect  of  parties,  with  costs  in  all  the  Courts. 


A.  A.  c. 


Appeal  allowed  and  suit  dismissed. 


17  C.  911. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Macphersnn  and  Mr.  Justice  Bansr/ee. 


HURI  DOYAL.  SINGH  SARMANA  AND  OTHERS  (Plaintiffs)  v. 

GRISH  CHUNDER  MUKERJEE    AND  OTHERS  (Defendants}.* 

[27th  June,    1890.] 

Hindu  law — Stridhan — Stridhan  inherited  by  daughter  from  mother — Preferential 
heirs  on  the  death  of  daughter. 

Stridhan  inherited  by  a  daughter  from  her  mother  passes  on  the  daughter's 
death  to  the  person  who  would  be  the  next  heir  to  the  mother's  stridhan.  Where 
B  inherited  stridhan  from  A,  her  mother,  it  was  held  to  pass  on  the  death  of  B 
to  the  sons  of  A  in  preference  to  the  children  of  B. 

[Cited.  3  O.C.  129  (147) ;  R.,  25  A.  468  (P.C.)  =  5  Bom.  L.R.  828  =  7  C.W.N.  831  =  30 
I. A.  202  =  13  M.L.J.  330=8  Sar.  P.C.J.  465  ;  28  M.  1  (11)  ;  9N.L.R.  102  (107) 
=  20  Ind.  Cas.  557  (560)  ;  Rel.  upon,  22  Ind.  Cas.  518.] 

THE  only  question  material  to  this  report  was  as  to  the  succession 
on  the  death  of  a  daughter  to  stridhan  property  which  had  been  inherited 
by  the  daughter  from  her  mother.  For  this  question  the  facts  and  argu- 
ments are  sufficiently  stated  in  the  judgment. 

[912]  Baboo  Mohini  Mohun  Roy  and  Baboo  Baikant  Nath  Das,  for 
the  appellants. 

Baboo  Golab  Chunder  Sirkar,  Baboo  Chunder  Kunto  Sen,  and  Baboo 
Akshaya  Kumar  Banerjee,  for  the  respondents. 

*  Appeal  from  appellate  decree  No.  1622  of  1889,  against  the  decree  of  J.  Whitmore, 
Esq.,  Judge  of  Beerbhoom,  dated  the  10th  of  June  1889,  reversing  the  decree  of 
Babu  Rajendro  Kumar  Bose,  Subordinate  Judge  of  Beerbhoom,  dated  the  7th  of 
December  1888. 
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The  judgment  of  the  Court  (MACPHERSON  and  BANERJEE,  JJ.)  was 
as  follows  : — 

JUDGMENT. 

This  was  a  suit  for  money  due  on  a  bond.  The  plaintiffs  alleged 
that  money  lent  really  belonged  to  them,  but  the  bond  was  taken  in  the 
name  of  their  mother  :  and  they  further  alleged  that  they  were  the  only 
heirs  to  their  mother.  The  defendants  dtnied  having  borrowed  any 
money  on  the  bond,  and  they  also  urged  that  as  the  bond,  on  the  face  of 
it,  showed  that  the  money  belonged  to  the  plaintiffs'  mother,  and  as  she 
left  a  daughter  who  had  male  issue,  the  plaintiffs  were  not  entitled  to  the 
money,  and  that  their  claim  was  further  untenable  by  reason  of  their  not 
having  obtained  any  certificate  under  Act  XXVII  of  1860. 

The  first  Court  found  that  the  plaintiffs'  allegations  were  proved,  and 
it  gave  the  plaintiffs  a  decree  ;  but  the  lower  appellate  Court,  whilst  affirm- 
ing the  first  Court's  finding  that  the  loan  was  proved,  held  that  the 
money  was  not  shown  to  have  belonged  >  to  the  plaintiffs ;  and  as  the 
plaintiffs  had  a  sister  who  died  in  1292,  leaving  male  issue,  the  plaintiffs 
were  not  entitled  to  claim  the  money  (which  might  have  been  obtained  by 
their  mother  at  the  time  of  her  marriage)  as  heirs  to  their  mother ;  and 
it  accordingly  dismissed  their  suit.  In  second  appeal  it  was  contended 
before  us  that  the  Court  of  Appeal  below  was  wrong  in  throwing  on  the 
plaintiffs  the  burden  of  proving  that  the  money  in  question  had  not  been 
received  by  their  mother  at  her  marriage,  when  it  ought  to  have  held  that 
it  was  for  the  defendants  to  make  out  that  the  money  was  that  particular 
description  of  stvidhan  to  which  the  daughter  is  the  heir  in  preference  to 
sons.  The  point  was  also  raised,  though  not  taken  in  the  grounds  of 
appeal,  that  upon  the  facts  found,  the  plaintiffs  were  entitled  to  cliam  the 
money  by  right  of  inheritance,  to  whatever  class  of  stvidhan  it  might 
belong.  As  this  is  a  pure  question  of  law,  and  the  facts  found  are  suffi- 
cient for  its  disposal,  we  allowed  it  to  be  raised  and  argued. 

There  is  no  force  in  the  first  contention  of  the  appellants.  It  being 
found  that  the  money  was  their  mother's  property,  and  the  [913]  only 
right  upon  which  they  sought  to  recover  it  in  that  view  of  the  case  being 
their  right  by  inheritance,  it  was  clearly  for  the  plaintiffs  to  make  out 
that  the  property  was  that  description  of  stvidhan  to  which  they  were 
entitled  in  preference  to  other  heirs. 

On  the  second  point,  however,  we  think  the  appellants  ought  to 
succeed.  The  facts  found  by  the  lower  appellate  Court  are  that  the 
money  in  question  belonged  to  the  plaintiffs'  mother  as  her  stvidhan ,  but 
it  was  not  shown  of  what  description  it  was  ;  that  the  plaintiffs'  mother 
died  leaving  two  sons  (the  plaintiffs)  and  a  daughter ;  and  that  the 
daughter  died  in  1292,  that  is,  about  two  years  before 'the  institution  of 
this  suit,  leaving  two  sons  and  two  daughters.  Upon  these  facts,  it  is  con- 
tended for  the  appellants  that  assuming  the  money  in  question  to  have 
been  their  mother's  stridhan  of  that  description  which  the  daugther 
inherits  in  preference  to  the  son,  their  sister  took  it  not  as  stvidhan,  but 
as  inherited  property,  with  the  same  limited  interest  that  a  female  heir 
takes  in  property  inherited  from  a  male  owner  ;  and  that  on  her  death  it 
passed  not  to  her  heirs,  but  to  the  next  heirs  to  her  mother's  stvidhan 
that  is,  to  the  plaintiffs,  who  thus  became  entitled  to  the  money  when 
this  suit  was  brought.  Let  us  examine  how  far  these  propositions  are 
correct  according  to  the  Hindu  law  of  the  Bengal  School  which  governs 
this  case. 
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1890  They   are   fairly    deducible   from    the   Dayabhaga,  Chapter    IV,  s.  I, 

JUNE  27.     and    Chapter   XI,     s.    II,  paragraphs    30    and  31.     From  the   discussion 
~  in    the     Dayabhaga,    Chapter    IV,  s.  I,    as   to    what  constitutes   stridhan, 

it  is  abundantly  clear  that,  though  the  author  does  not  admit  any  definite 
limit  as  to  the  number  of  kinds  of  stridhan,  yet  the  only  kinds  of  property 
that  he  has  expressly  considered  to  be  stridhan  are  those  obtained  from 
17  C.  911.  relations  by  gift  [which  has  been  held  to  include  a  testamentary  gift  as 
well  as  one  inter  vivos,  see  Jiidoonath  Sircar  v.  Bnsiint  Coomar  Roy  (1)] , 
and  there  is  not  the  slightest  indication  that  inherited  property  in  the 
author's  opinion  would  rank  as  stridhan.  In  Chapter  XI,  s.  II, 
paragraphs  30,  31  of  the  same  treatise,  when  treating  of  the  daughter's 
succession  to  the  father's  property,  the  author  says  that  the  principle 
laid  down  in  the  case  of  the  widow  (Chapter  XI,  s.  I,  s.  56) ;  that  on 
her  death  the  inheritance  passes  to  [914]  the  next  heir  of  the  last  full 
owner,  the  husband,  « is  applicable  generally  to  the  case  of  woman's 
succession  by  inheritance.'  It  is  true  that  this  is  said  in  a  chapter  of 
the  work  relating  to  succession  to  the  property  of  a  male,  but  the  lang- 
uage is  quite  general.  The  passage  runs  thus  : — "  Or  the  word  '  wife' 
(in  the  text  above  quoted,  s.  I,  s.  56)  is  employed  with  a  general 
import ;  and  it  implies  that  the  rule  must  be  understood  as  applicable 
generally  to  the  case  of  a  woman's  succession  by  inheritance "  (para. 
31).  The  correct  inference  from  this  is  that  in  the  author's  opinion, 
whenever  a  woman  succeeds  to  property  by  inheritance,  the  property  on 
her  death  passes  not  to  her  heir,  but  to  the  next  heir  of  the  last  full 
owner  who  would  have  succeeded  in  the  first  instance  if  she  had  not  been 
in  existence. 

The  Dayatathwa  of  Raghunandan  is  not  very  explicit  on  the  point, 
but  property  obtained  by  gift  from  relations  is  all  that  appears  to  be 
considered  as  stridhan  (see  Golap  Chandra  Sarkar's  Translation, 
Ch.  IX). 

The  Dayakrama  Sangraha  of  Srikrishna  Tarkalankara,  which  is  the 
next  authority  in  point  of  time  aud  importance  in  the  Bengal  school, 
is  clearly  in  favour  of  the  appellants'  contention.  In  Ch.  II,  s.  II, 
para.  12,  Srikrishna  says  that  heritable  wealth  does  not  form  a 
woman's  peculiar  property,  and  in  Ch. '  II,  s.  Ill,  para.  6, 
in  dealing  with  succession  to  the  separate  property  of  a  woman  when  re- 
ceived by  her  at  her  nuptials  (which  is  the  description  of  stridhan  under 
which  the  money  in  dispute  comes  according  to  the  respondents),  he 
observes: — "Here,  however,  on  the  death  of  a  maiden  daughter  or  of 
one  affianced  in  whom  the  succession  had  vested,  and  who  having  been 
subsequently  married  is  ascertained  to  have  been  barren,  or  on  the  death 
of  a  widow  who  has  not  given  birth  to  a  son,  the  succession  to  the  property 
which  had  passed  from  the  mother  to  her  daughters  would  devolve  next 
on  the  sisters  having  and  likely  to  have  male  issue,  and  in  their  default  on 
the  barren  and  widowed  daughters;  and  not  on  the  husband  of  such  daughter 
above  mentioned  in  whom  the  succession  had  vested,  for  the  right  of  the 
husband  is  in  relation  to  the  «  woman's  separate  property,'  and  wealth 
which  has  in  this  way  passed  from  one  to  another  can  no  longer 
be  considered  as  the 'woman's  separate  property.'  This  [915]  must  be 
understood."  This  clearly  shows  that  on  the  death  of  a  daughter  who 
inherited  her  mother's  stridhan,  the  property  passes  not  to  her  heirs, 

(1)   11  B.L.R.  286=19  W.R.  264. 
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but  to  the  next  heirs  of  her  mother.  The  learned  vakeel  for  the  res- 
pondents argued  that  the  use  of  the  words  '  ascertained  to  have  been 
barren,'  and  '  who  has  not  given  birth  to  a  son,'  in  the  above  passage 
indicates  that  the  other  heirs  of  the  mother  can  come  in  only  if  the 
daughter  who  succeeded  first  dies  leaving  no  male  issue.  We  do  not 
consider  this  argument  sound.  The  author  expressly  declares  that  wealth 
which  has  passed  by  inheritance  can  no  longer  be  considered  ;as  strid- 
han,  and  he  clearly  indicates  that  the  person  entitled  to  take  it  on  the 
demise  of  any  female  who  took  it  by  inheritance  is  not  the  heir  of  such 
female,  but  is  the  next  heir  of  the  female  whose  stridhan,  it  was,  that  is,  the 
next  heir  of  the  last  full  owner ;  and  the  respondents'  contention  is 
clearly  inconsistent  with  this  view.  It  seems  to  us  most  probable  that 
the  words  in  question  were  used  by  the  author  to  make  it  clear -that 
the  exclusion  of  the  husband  in  the  example  given  was  due  to  the  fact  of 
the  property  inherited  by  the  wife  from  her  mother  not  being  ranked  as 
her  stridhan  ;  for  if  the  wife  left  a  son,  the  husband  would  be  excluded  even 
if  the  property  devolved  as  her  stridhan. 

Words  somewhat  similar  to  those  referred  to  above,  used  by  the  same 
author  in  his  commentary  on  a  passage  of  the  Dayabhaga  relating  to  the 
daughter's  succession  to  her  father's  property,  were  relied  upon  in  the  case 
of  Tinumani  Dasi  v.  Nibavan  Chandra  Gupta  (1)  as  warranting  an  infer- 
ence similar  to  the  one  sought  to  be  drawn  by  the  respondents'  vakil,  but 
the  Full  Bench  overruled  that  contention,  and  held  that  the  proper 
import  of  those  words  was  such  as  we  have  indicated  above.  The  Court 
observed  : — "  It  is  exceedingly  probable  that  the  annotator  suggested  the 
addition  of  the  words  «  without  leaving  issue,'  thinking  that  the  language 
of  the  author  without  these  words  would  be  open  to  the  objection  of 
want  of  precision.  Because,  on  the  death  of  a  maiden  daughter  (in  whom 
succession  has  vested,  and  who  had  been  afterwards  married)  leaving 
issue,  the  estate  would  «  not  become  the  property  of  her  husband  or  other 
heirs,'  even  if  the  law  regulating  the  [916]  succession  to  a  woman's 
peculiar  property  were  applicable,  because  the  husband  would  succeed 
only  in  default  of  issue." 

Great  reliance  was  placed  on  the  side  of  the  respondents  upon  the 
following  passage  in  Colebrooke's  Digest : — "  A  daughter  may  at  pleasure 
give  away  to  any  person  whomsoever  the  exclusive  property  of  her  mother 
which  has  devolved  on  her ;  after  her  death,  the  daughter's  son-in-law 
and  the  rest  shall  obtain  that  which  has  not  been  aliened.  It  should 
not  be  argued  that  a  daughter  is  only  permitted  to  enjoy  for  life  the 
peculiar  property  of  a  woman  which  she  has  inherited  like  the  estate 
left  by  a  man  to  which  she  has  succeeded.  That  has  not  been  asserted 
by  Jimutavahana :  and  no  reasoning  supports  it."  (Coleb.  Dig.  V, 
515  ;  Commentary,  Mad.  Ed.,  Vol.  II,  p.  628).  No  authority  is  cited 
in  support  of  this  proposition,  and  it  rests  entirely  on  the  authority  of 
Jagannath.  Now  speaking  of  him,  his  traslator,  Colebrooke,  says  : — "  We 
have  not  here  the  same  veneration  for  him  when  he  speaks  in  his 
own  name  or  steps  beyond  the  strict  limits  of  a  compiler's  duty  " 
(Vyavastha  Darpana,  2nd  Ed.,  Pref.  XXVI,  note).  Jagannath's 
opinion,  though  no  doubt  entitled  to  great  weight  as  that  of  a  learned 
lawyer  of  vast  and  noted  erudition,  would  not  in  itself  be  sufficient 
authority  for  any  proposition  of  law,  especially  when,  as  in  the  present 
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instance,  it  is  opposed  to  the  doctrine  expressly  laid  down  by  Srikrishna 
in  the  Dayakrama  Sangraha,  and  evidently  deducible  from  the  Dayabhaga. 
Of  later  text  writers,  Macnaghten  is  in  favour  of  the  appellants' 
contention  so  far  as  it  asserts  that  stvidhan  inherited  by  a  female  ceases 
to  be  ranked  as  such  (Principles  of  Hindu  Law,  p.  38).  As  regards  the 
rule  of  succession  applicable  to  such  property,  he  seems  to  have  fallen 
into  an  error  which  has  been  pointed  out  by  Mitter,  J.,  in  th  case  of 
Bkoobun  Mohun  Bannevjee  v.  Muddon  Mohun  Singh  (I),  to  which  we  shall 
presently  refer.  The  opinion  of  Shama  Charan  is  clearly  in  favour  of  the 
appellants — see  Vyavastha  Darpana,  Vyavastha  487,  2nd  Ed.,  p.  730. 

The  appellants'  position  seems  to  us  to  be  equally  clear  upon  the 
authority  of  the  decided  cases  bearing  on  the  point.  In  Pvan  Kissen 
Singh  v.  Bhugivatee  (2),  it  was  decided  that  a  daughter  who  [917]  takes  by 
inheritance  from  her  mother  takes  a  qualified  estate,  and  on  the  daughter's 
death  the  heir  of  the  mother  succeeds. 

In  the  case  of  Bhoolun  Mohun  Banevjee  v.  Muddon  Mohun  Singh  (1), 
Mitter,  J.,  observed  : — "  That  stvidhan  inherited  by  a  woman  does  not 
become  her  stvidhan  is  clear — see  Dayakrama  Sangraha,  Ch.  II,  s.  II,  para. 
12,  and  s.  Ill,  para.  6  :  Macnaghten's  Hindu  Law,  p.  38  ;  Pvan  Kissen 
Singh  v.  Bhagwatee  (2),  Svinath  Gangopadhya  v.  Savbamangala  Debi  (3) 
and  Sengamalathammal  v.  Valayudamudali  (4).  But  it  has  been  remark- 
ed by  Mr.  Macnaghten  in  the  passage  referred  to  above  that  upon 
the  death  of  the  woman  who  inherits  to  a  stvidhan  property,  it 
passes  to  her  heirs,  meaning  evidently  to  persons  who  would  inherit 
to  her  properties  other  than  stvidhan.  With  the  greatest  deference  to 
that  learned  author  it  seems  to  be  that  this  remark  is  founded  upon 
some  misconception  of  the  provisions  of  the  Hindu  law  upon  the  subject. 
According  to  Hindu  law  a  woman  can  have  only  two  kinds  of  properties 
viz.,  (1)  stvidhan,  and  (2)  inherited  properties.  As  to  the  first  class, 
there  is  an  exhaustive  enumeration  of  the  heirs,  and  as  regards  properties 
inherited  from  a  man,  it  goes  after  her  death  to  the  heirs  of  the  last 
owner,  and  it  seems  to  me  that  the  same  rule  holds  good  also  as  regards 
stvidhan  property  inherited  by  a  woman,  i.e.,  upon  her  death  it  goes  to 
the  heirs  of  the  last  owner.  Dayakrama  Sangraha,  Ch.  II,  s.  Ill,  para.  6, 
already  referred  to,  clearly  establishes  this  proposition. 

"  It  seems  to  me  that  the  same  rule  is  laid  down  in 
Ch.  XI,  s.  II,  para.  30.  The  chapter  in  question, 
deels  with  rules  of  succession  to  properties  left  by 
owner,  but  the  paragraph  referred  to  above  appears  to  me  to  lay  down 
a  rule  applicable  generally  to  succession  by  women  whether  to  the 
properties  of  a  man  or  to  stvidhan  of  a  woman.  If  it  were  not  so  there 
would  be  no  provision  in  the  Dayabhaga  relating  to  succession  to  property 
inherited  by  a  woman  from  a  female  ancestress  who  held  it  has  stvidaan.  I 
do  not  think  that  this  is  probable.  Having  regard  to  this  circumstances, 
and  having  regard  to  the  language  of  the  paragraph  in  question  which 
[918]  is  very  general,  it  seems  to  me  that  the  rule  there  laid  down  is 
also  applicable  to  stvidhan  property  inherited  by  a  woman."  It  is  true 
that  the  question  for  decision  in  that  case  was  whether  a  daughter 
inheriting  her  mother's  stvidhan  takes  it  absolutely  or  with  limited 
power  of  alienation  ;  but  the  texts  of  the  Dayabhaga,  which  were  held 
applicable  to  the  case,  and  on  the  application  of  which  the  alienation  in 
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question  was  set  aside,  are  the  very  texts  that  contain  the  rule  of 
succession  relied  upon  by  the  appellants. 

In  Prankissen  Laha  v.  Noyanmoney  Dassce  (1),  Wilson,  J.,  held  that 
what  a  daughter  inherits  from  a  mother  does  not  beconve  her  stridhan. 

Upon  a  consideration  of  the  foregoing  authorities  we  think  it 
established  that  stridhan  inherited  by  a  daughter  from  a  mother  passes 
on  the  daughter's  death  to  the  next  heir  to  the  mother's  stridhan. 

There  remains  now  the  only  question  whether  on  their  sister's  death 
the  plaintiffs  or  their  sister's  children  were  the  nearest  heirs  to  their 
mother's  stridhan.  On  this  point  there  is  no  room  for  doubt.  Whatever 
description  of  stridhan  of  their  mother  the  money  in  dispute  may  have 
been,  the  plaintiffs  as  her  sons  are  her  heirs  in  preference  to  their  sister's 
children,  that  is,  her  daughter's  children.  In  fact,  in  the  order  of  succes- 
sion to  stridhan,  the  position  of  the  sons  in  the  most  unfavourable  case 
for  them  is  inferior  only  to  that  of  the  daughters — see  Dayabhaga 
Chap  IV,  s.  II.  That  being  so,  at  the  date  of  the  institution  of  this  suit, 
the  plaintiffs  were  the  only  persons  entitled  to  the  money  in  question. 

We  ought  to  notice  here  two  other  points  urged  for  the  respondents. 
It  was  contended  that  the  plaintiffs  were  not  entitled  to  maintain  this  suit 
as  they  had  not  obtained  any  certificate  under  Act  XXVII  of  1860.  This 
objection,  though  taken  in  the  first  Court,  does  not  appear  to  have  been 
urged  before  the  Court  of  appeal  below.  Moreover,  considering  the 
defence  of  the  defendants,  which  was  a  denial  of  the  debt  altogether,  it 
seems  to  us  that  the  case  comes  under  the  exception  in  s.  2  of  Act  XXVII 
of  1860,  under  which  the  Court  may  dispense  with  the  necessity  of  a 
[919]  certificate.  It  was  also  urged  that  interest  ought  not  to  be  allowed 
at  the  stipulated  rate  after  the  due  date  mentioned  in  the  bond.  We  do 
not  think  this  argument  is  valid.  The  bond  provides  that  interest  should 
run  at  the  rate  stipulated  until  the  money  is  actually  paid  off. 

The  result  is  that  this  appeal  will  be  decreed,  and  the  decree  of  the 
lower  appellate  Court  will  be  reversed  and  that  of  the  first  Court  restored 
with  costs  in  this  Court  and  the  Court  below. 


j.  v.  w. 


Appeal  allowed. 


17  C.  919. 
APPEAL  FROM  ORIGINAL  CIVIL, 

Before  Sir  W.  Comer  Petheram,  Kt. ,  Chief  Justice,  Mr.  Justice 
Prinsep  and  Mr.  Justice  Pigot. 

COHEN  (Defendant)  v.  SUTHERLAND  (Plaintiff).-'- 
[1st  July,  1890.] 

Contract — Specific  performance — Vendor  and  purchaser — Approval  of  title  by  pur- 
chaser's solicitor — Evidence  Act  (I  of  1872),  ss.  91,  92, 

In  a  suit  for  specific  performance  of  a  contract  for  the  sale  of  a  house,  the 
entire  contract  being  contained  in  letters  which  provided  that  entry  was  to  be 
given  to  the  purchaser  by  a  fixed  date,  and  that  the  title  deeds  were  to  be  sent  to 
the  purchaser's  solicitors  „  and  '  on  approval  of  the  same  the  purchase  money  to 
be  paid  prompt." — 

Held,  that  the  carrying  out  of  the  contract  was  in  no  way  conditional  upon 
the  approval  of  the  solicitors,  but  that  their  approval  was  a  condition  precedent 

*  Original  Civil  Appeal  No.  7  of   1890  against  the  decree  of  Mr.  Justice  Wilson, 
daltd  the  7th  of  February  1890. 

(1)  5  C.  222. 
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to  the  prompt  payment  of  the  purchase  money  without  waiting  for  a  conveyance, 
and  that  the  litle  was  to  be  investigated  and  ap'proved  in  the  ordinary  way. 

This  case  distinguished  from  Sreegopal  Mullick  v.  Ram  Churn  Nusker  (1). 
THIS  was  a  suit  for  the  specific  performance  of  an  agreement  for  the 
purchase  by  the  defendant  from  the  plaintiff  of  a  house  and  premises 
No.  5,  Chowringhee  Lane,  in  the  town  of  Calcutta,  and  the  furniture  and 
effects  therein  for  the  sum  of  Rs.  54,000.  The  agreement  was  embodied 
and  contained  in  certain  letters,  dated  the  18th  and  19th  November  1888, 
and  written  respectively  by  the  defendant  to  one  F.  Siddons,  the  plaint- 
iff's agent  and  by  Messrs.  [920]  Dignam,  Robinson,  and  Sparkes,  the 
plaintiff's  solicitors  and  agents,  to  the  defendant.  The  first  of  these 
letters  was  as  follows  : — 


MEMORANDUM. 


"  From 


AARON  COHEN  &  Co.,  219,  Old  China  Bazar  Street. 


"To 


F.  SIDDONS,  ESQ., 
"  DEAR  SIR, 

WITH  reference  to  the  telegram  No.  413  from  Mr.  A.  B.  Sutherland 
• — '  Split  difference.  Accept  54,000.  Reply  ' — I  hereby  agree  to  purchase 
the  house  No.  5,  Chowringhee  Lane,  in  the  city  of  Calcutta,  for  the  sum 
of  the  Rupees  fifty-four  thousand,  including  the  furniture  and  fittings  as 
per  list  handed  over  to  Major  McArthur,  you  having  the  right  to  remove 
family  pictures,  books,  and  such  articles  as  were  presented  to  Mr.  Suther- 
land (these  articles  not  to  be  of  much  value). 

"  It  is  also  agreed  between  us  that  I  shall  have  entry  during  the  first 
week  of  December  and  not  later.  The  title  deeds  to  be  sent  to  Messrs. 
Gregory  and  Moses,  and  on  approval  of  the  same  the  purchase  money  to 
be  paid  prompt.  I  agree  also  to  pay  you  a  brokerage  of  1  per  cent,  on 
the  transaction. 


18th  November  1888. 


Yours  faithfully, 

(Sd.)  AARON  COHEN. 


"  The  telegram  referred  to  is  in  my  possession. 

(Sd.)  A.  C." 

On  receipt  of  the  above  letter  Messrs.  Dignam,  Robinson,  and  Sparkes 
wrote  to  the  defendant  accepting  his  offer  on  the  terms  mentioned  in  the 
letter  of  the  18th  November.  The  defendant  was  let  into  possession  on 
or  about  the  7th  December  1888,  previous  to  which  date  the  deeds  and 
documents  of  title  relating  to  the  premises  had  been  forwarded  by  the 
plaintiff's  solicitors  to  the  defendant's  solicitor.  On  the  22nd  December 
1888,  Mr.  Gregory,  who  had  dissolved  partnership  with  his  former  partner, 
Mr.  Moses  (on  the  1st  December),  forwarded  requisitions  on  title  to  the 
plaintiff's  solicitors,  who  on  the  2nd  January  1889  made  their  replies 
thereto  in  writing. 

[921]  On  the  8th  January  1889  the  defendant  refused  to  carry  out 
the  agreement  on  the  ground  that  the  plaintiff  had  not  made  out  a  clear 
marketable  title  to  the  premises,  and  he  alleged  that  the  contract  was 
subject  to  the  title  being  approved  by  his  solicitors,  Messrs.  Gregory  and 
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Moses,  and  contended  that  it  was  expressly  agreed  between  Mr.  F.  Siddons, 
acting  on  behalf  of  the  plaintiff,  and  the  defendant  that  the  decision  of 
Messrs.  Gregory  and  Moses  on  the  title  was  to  be  conclusive. 

The  judgment  of  the  lower  Court  (WILSON,  J.)  was  as  follows  : — 

"  This  is  a  suit  brought  to  enforce  specific  performance  of  a  contract 
for  the  sale  of  a  house  No.  5,  Chowringhee  Lane,  from  the  plaintiff  to 
the  defendant.  The  contract  is  embodied  in  two  letters,  of  which  the  first 
is  dated  the  18th  November  1888,  addressed  to  the  plaintiffs  agent, 
Mr.  Siddons,  and  signed  by  the  defendant,  and  the  second  accepts  the 
terms  stated  in  the  first.  The  essential,  parts  of  the  first  letter  are,  '  I 
hereby  agree  to  purchase  the  house  No.  5,  Chowringhee  Lane,  in  the  city 
of  Calcutta,  for  the  sum  of  Rs.  54,000,  including  the  furniture  and  fittings 
as  per  list  handed  over  to  Major  McArthur.'  Then  there  is  an  exception 
as  to  certain  things  which  the  plaintiff  was  to  be  at  liberty  to  remove. 
Then  the  letter  goes  on — « It  is  also  agreed  between  us  that  I  shall  have 
entry  during  the  first  week  of  December  and  not  later.  The  title  deads  to 
be  sent  to  Messrs.  Gregory  and  Moses,  and  on  approval  of  the  same  the 
purchase  money  to  be  paid  prompt.'  Now  the  plaintiff  claims  specific 
performance  of  that  agreement,  and  in  the  ordinary  course  of  things, 
upon  proof  of  the  contract,  there  would  be  a  reference  to  investigate  the 
title.  But  by  the  defendant's  written  statement  and  the  opening  of  his 
learned  Counsel  at  the  hearing,  a  question  was  raised,  not  only  as  to  what 
was  the  effect  of  the  written  contract  contained  in  the  letters  standing  by 
itself,  but  also  as  to  whether  those  letters  really  embodied  the  whole  of  the 
terms  agreed  upon  by  the  parties.  It  was  said  that  first  by  the  words  of 
the  letters  themselves,  and  secondly  by  reason  of  the  evidence  to  be  given, 
it  had  become  a  term  of  the  contract  that  the  whole  carrying  out  of  the 
contract  was  to  be  subject,  as  a  condition  precedent,  to  the  approval  of  the 
title  by  the  defendant's  attorneys  Messrs.  Gregory  and  Moses,  or  rather 
one  of  them  ;  and  that  inasmuch  as  that  gentleman  [922]  rejected  the  title, 
that  was  conclusive,  and  the  case  could  go  no  further.  It  was  arranged 
that  issues  should  be  settled  for  the  purpose  of  trying  that  matter  now, 
and  this  was  done. 

" I  have  to  say  whether  the  view  contended  for  is  the  true  view  of  the 
contract.  Oral  evidence  was  given,  and  I  admitted  it  because  it  was  said 
that  the  effect  of  the  oral  evidence  would  be  to  show  that  the  letter  did  not 
contain  the  whole  of  the  contract  between  the  parties.  I  may  say  at 
once  that  the  oral  evidence  in  my  opinion  conclusively  shows  that  the 
letters  contained  the  whole  of  the  contract  between  the  parties,  and  that 
the" defendant  himself,  his  attorney,  and  everybody  else  concerned  in  the 
case,  acted  on  that  view  of  matter.  That  being  so,  all  I  have  to  do  is  to 
construe  the  written  documents. 

"  In  this  case  the  contract  is  a  very  peculiar  one.  In  the  majority  of 
case  a  certain  course  is  followed  in  sales  of  land.  The  title  is  investigated 
and  is  approved  or  rejected  by  the  purchaser's  solicitors.  If  the  title  is 
accepted,  the  conveyance  is  prepared  and  in  due  course  executed  the 
purchase  money  is  paid  at  the  time  of  execution,  and  when  all  that  has 
been  done  the  purchaser  is  entitled  to  possession  ;  but  this  particular  con- 
tract reverses  the  order  of  things.  First,  it  is  an  express  bargain  that 
entry  is  to  be  given  by  a  fixed  date  irrespective  of  the  question  whether 
the  investigation  of  title  was  completed  by  that  date  or  not.  Then  come 
the  words  upon  which  reliance  is  placed — «  The  title  deeds  to  be  sent  to 
Messrs.  Gregory  and  Moses,  and  on  approval  of  the  same  the  purchase 
money  to  be  paid  prompt.'  What  is  said  in  this  sentence  is  that  the 
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JULY  l.  is  to  take  place  upon  the  approval  of  the  title.  To  give  them  a  further 
extent  than  that,  and  to  construe  them  so  as  to  make  the  carrying  out 
of  the  contract  in  any  form  conditional  upon  the  approval  of  Messrs. 
Gregory  and  Moses,  would  certainly  be  making  them  mean  more  than 
they  actually  say.  The  words  do  not  appear  in  that  part  of  the  contract 
in  which  the  principal  terms  are  contained.  The  purchaser  does  not 
17  C.  919.  say  '  I  hereby  agree  to  take  the  house  subject  to  the  approval 
of  the  title  by  my  solicitors.'  There  is  not  a  word  about  approval 
anywhere  except  in  this  particular  passage.  I  think,  therefore,  the  mean- 
ing of  the  contract  is  that  the  approval  of  the  solicitors  is,  as  stated 
[923]  in  that  sentence,  a  condition  precedent  to  the  prompt  payment  of 
the  purchase  money  without  waiting  for  a  conveyance.  The  case  differs 
from  the  class  of  cases  which  have  been  relied  on  for  the  defendant,  that 
is  to  say,  from  such  cases  as  Hudson  v.  Buck  (1),  in  which  the  purchase 
was  made  '  subject  to  the  approval  of  the  title  by  the  purchaser's  solici- 
tor,' and  Hussey  v.  Home  Payne  (2),  in  which  the  bargain  again  is  made 
'  subject  to  the  title  being  approved  by  our  solicitors.'  And  it  differs  from 
a  case  in  which  I  followed  these  two  cases,  Sreegopal  Mullick  v.  Ram  Churn 
Nusker  (3),  where  again  it  was  expressly  said  that  the  sale  and  purchase 
should  be  subject  to  the  approval  of  the  title  by  the  purchaser's  solicitors. 
I  entertain  no  doubt  as  to  the  true  construction  of  this  contract.  That 
being  so,  it  is  unnecessary  to  consider  other  questions  which  have  been 
raised.  Had  I  taken  another  view,  I  should  have  had  to  consider  how  far  the 
clause  which  made  anything  subject  to  the  approval  of  Messrs.  Gregory 
and  Moses  could  apply  in  the  event  that  has  happened,  viz.,  the  dissolu- 
tion of  the  partnership  between  those  two  gentlemen.  I  should  further 
have  had  to  consider  whethei  the  subsequent  communications  between 
the  parties  removed  any  [difficulty  arising  from  this  circumstance.  And, 
further,  it  is  admitted  that,  if  this  clause  were  to  be  construed  in  the 
way  contended  for  by  the  defendant,  still  the  rejection  by  his  attorney 
must  be  bona-fide,  and  his  objections  to  the  title  reasonable  ;  so  that,  if  I 
had  taken  another  view  of  the  contract,  I  should  have  had  to  say  whether, 
under  the  circumstances  of  this  case,  the  objections  were  bona-fide  and 
not  unreasonable.  But  under  the  circumstances,  and  in  the  view  I  take, 
it  is  unnecessary  for  me  to  express  any  opinion  on  these  points.  The 
result  is  that  there  must  be  the  usual  reference  to  the  Registrar  as  to  title. 
The  question  of  the  costs  will  be  reserved." 

From  this  decision  the  defendant  appealed. 

Mr.  Evans  (with  him  Mr.  Banner jee  and  Mr.  Acworth)  for  the  appel- 
lant.— If  there  is  a  separate  oral  agreement  apart  from  the  agreement  in 
writing,  and  not  inconsistent  with  its  terms,  that  may  be  proved ; 
Evidence  Act  (I  of  1872),  s.  92,  prov.  (2).  The  [924]  defendant  says 
that  it  was  a  term  of  the  contract  that  the  rejection  of  the  title  by  his 
attorney  should  be  conclusive.  If  this  is  so,  the  Court  will  not  decree 
specific  performance  without  a  rectification  of  the  contract  in  order  that 
the  real  intention  of  the  parties  may  be  ascertained  ;  Specific  Relief  Act  (I 
of  1877),  ss.  26  (rf),  31  (2).  The  lower  Court  has  treated  these  words 
"and  on  approval  of  the  same,  etc.,"  as  fixing  a  punctum  temporis  for  the 
payment  of  the  purchase  money.  The  question  is,  whether  the  defendant's 
evidence,  partly  corroborated  by  that  of  Mr.  Siddons,  can  be  accepted. 


(1)  L.R.  7Ch.  D.  683. 
(3)  8  C.  856. 


(2)  L.R.  8  Ch.  D.  670=L.R.  4  App.  C.  31i, 
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Mr.  Acworth  followed  on  the  same  side. 

Mr.  Woodroffe  and  Mr.  Sale,    for  the  respondent  were  not  called  upon. 

The  following  authorities  were  referred  to  in  the  course  of  the 
arguments : — Fry  on  Specific  Performance,  2nd  ed.,  ss.  277,  488  ;  Hudson 
v.  Buck  (1) ;  Hussey  v.  Home  Payne  (2)  ;  Sreegopal  Mtdlick  v.  Ram 
Churn  Nuskar(3);  Evidence  Act  (I  of  1872),  ss.  91,  92,  Specific  Relief 
Act  (I  of  1877),  ss.  26  (d),  31. 

The  following  judgments  were  delivered  by  the  Court  (PETHERAM, 
C.  J  ,  and  PRINSEP  and  PIGOT,  JJ.) : — 

JUDGMENTS. 

PETHERAM,  C.  J.  (PRINSEP,  J.,  concurring). — This  is  a  suit  brought 
by  the  plaintiff  against  the  defendant  for  the  specific  performance  of  a 
contract  to  purchase  a  house.  The  contract  was  in  writing,  and  two  points 
have  been  argued  before  us  :  first,  that  the  defendant  is  entitled  to  give 
evidence  to  show  that  the  written  document  does  not  accurately  express 
what  the  contract  between  the  parties  was  ;  secondly,  that  on  the  true 
construction  of  the  written  contract  as  it  stands,  the  defendant  was  not 
liable  to  take  the  house  unless  his  solicitors  approved  the  title  :  that  they 
had  not  done  so,  and  consequently  this  action  is  not  maintainable. 
The  first  point  was  taken  before  Mr.  Justice  Wilson,  and  he  says  : — "  I 
may  say  at  once  that  the  oral  evidence  in  my  opinion  conclusively 
shows  that  the  letters  contained  the  whole  of  the  contract  between 
the  parties,  and  that  the  defendant  himself,  his  attorney  and  every- 
body else  concerned  in  the  case  acted  on  that  view  of  the  matter.  " 
[925]  As  to  that,  it  is  sufficient  for  me  to  say  that  I  entirely  agree 
with  Mr.  Justice  Wilson  in  that  view  of  the  facts.  The  second  question 
then  resolves  itself  into  one  of  the  construction  of  the  document,  and  on 
that  question  of  construction  there  have  been  a  variety  of  cases  cited 
before  us,  which  show  that  iu  a  contract  for  the  purchase  of  property  where 
words  such  as  <(  subjucl  to  the  approval  of  our  solicitor  "  are  contained-— 
that  puts  the  solicitors  in  the  position  of  persons  who  are  to  say  whether 
the  title  is  a  good  one  or  not,  It  is  sufficient  to  say  that  this  contract 
does  not  contain  such  words,  and  I  do  not  think  it  is  necessary  for  me  to  say 
anything  more  than  that  I  agree  with  the  view  that  Mr.  Justice  Wilson 
has  taken  of  the  contract.  Ths  result  in  my  opinion  is  that  the  appeal 
must  be  dismissed  with  costs,  and  the  case  must  go  back  to  the  Registrar 
for  the  ordinary  enquiry  as  to  title  in  accordance  with  the  order  of 
Mr.  Justice  Wilson. 

PIGOT,  J.- 

contract,  as  unaffected  by  any  of  the  considerations  arising  from  the 
evidence  which  has  been  given,  is  that  which  has  been  attributed  to  it  by 
the  learned  Judge  in  the  original  Court.  If,  on  the  other  hand,  the  evi- 
dence in  the  case  may  be  looked  to  upon  the  grounds  argued  by  Mr.  Evans, 
and  having  reference  to  the  provisions  of  s.  92  of  the  Evidence  Act 
and  of  the  Specific  Relief  Act  as  referred  to  by  him,  then  the  safest  guide 
we  in  that  case  could  take  would  be,  as  it  seems  to  me,  the  evidence  of 
Mr.  Siddons,  who  has  stated  the  circumstances  of  the  introduction  into 
the  contract  of  the  interpolated  words.  It  seems  to  me  that,  assuming 
the  propriety  of  using  that  gentleman's  evidence  for  this  purpose,  and 
giving  to  that  evidence  its  fair  and  reasonable  construction,  and  to  the  rest 


-I  am  of  the  same  opinion.    I  think  that  the  meaning  of  the 


(1)  L.R.  7  Ch.  D.  683. 
(3)    8  C.  856. 
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of  the  words  of  the  document  their  fair  meaning,  the  effect  of  the  agree- 
rr.ent  certainly  could  not  be  carried  further  than  is  expressed  in  the  words 
of  Lord  Justice  Cairns  in  Hussey  v.  Home  Payne  in  L.R.  4,  Appeal  Cases, 
page  322,  where  he  says: — "  I  am  disposed  to  look  upon  the  words  as 
meaning  nothing  more  than  a  guard  against  its  being  supposed  that  the 
title  was  to  be  accepted  without  investigation,  as  meaning  in  fact  the  title 
must  be  investigated  and  approved  of  in  the  usual  way,  which  would  be  by 
the  solicitor  of  the  purchaser."  In  no  way  in  which  the  case  is  to  be 
looked  at  can  it,  I  think,  be  properly  held  tliat  it  was  the  intention  [926] 
of  the  parties,  or  of  either  of  them,  that  the  bargain  was  to  depend  upon 
the  unfettered  discretion  of  Mr.  Gregory. 

I  agree  with  the  Chief  Justice  that  this  appeal  mast  be  dismissed  with 
costs. 

Appeal  dismissed. 

Attorneys  for  the  appellant :  Messrs.  Gregory  &>  Jones. 

Attorneys  for  the  respondent ;  Messrs,  Dig  it  am,  Robinson  c~»  Sparkes. 

A.  A.  c. 

17  C.  926. 
APPELLATE  CIVIL. 

Before  Mr.  Jmtice  Norris  and  My.  Justice  Ghose. 

RAMDHAN  BHADRA  AND  ANOTHER  (Defendants)  v.   RAMKUMAR 
DEY  AND  ANOTHER  (Plaintiffs).*      [27th  June,  1890.] 

Limitation— Bengal    Tenancy  Act    (VI II  of  1885),    s.  184,  sch.  Ill,   art.  3— Suit  for 
possession  by  on  occupancy  ryot, 

Having  regard  to  tl  e  provisions  of  s  184  of  the  Bengal  Tenancy  Act,  1S85. 
the  period  of  limitation  fcr  a  suit  for  the  recovery  of  land  by  an  occupancy  ryot, 
js  two  years,  as  prescribed  by  art.  3,  sell.  Ill  of  the  Act. 

Saraswati  Dasi  v.  Horitarun  Chuckerbutti  (1)  followed. 

[DisB.,  7  C.W.N.  218  ;  Rel.,  11  Ind,  Cas.  912  (913)  =  7  N.L.R.  125;  21  Ind.  Cas.  43  , 
R  ,  31  C  647  (P. B.,)  =8  C.W.N.  446;  17  C  L  J.  316  (351 )»  17  C.W.N.  889  (916)* 
19  Ind.  Cas.  793  (796)  ;  9  C.W.N.  56  (58)  ;  15  C.P.L.R.  U5  ("27).] 

IN  this  appeal  the  question  was  raised  whether  the  period  of  limi- 
tation for  a  suit  for  the  recovery  of  possession  of  land  by  a  person 
claiming  as  an  occupancy  ryot  was  two  years,  as  provided  by  art.  3, 
sch.  Ill  of  the  Bengal  Tenancy  Act,  1885,  or  12  years  under  the 
Limitation  Act,  1877.  For  the  purposes  of  this  report  the  facts  of  the 
case  and  the  arguments  are  sufficiently  stated  in  the  judgment  of  Ghose,  J. 

Baboo  Gvish  Chundev  Chawdhury,  for  the  appellants. 

Baboo  Dwarka  Nath  Chitckerbati,  for  the  respondents. 

1 'he  following  judgments  were  delivered  by  the   Court   (NORRIS    and 

GHOS",  JJ.)-1— 

JUDGMENTS. 

GHOSE,  J. — This  is  a  suit  to  recover  possession  of  certain  lands  under 
ajote  right.'  The  plaintiff's  allegation  is  that  he  acquired  a  [927]  r'gh*  of 

*  Appeal  from  Appellate  Decree  No.  1122  of  1889,  against  the  decree  of  Baboo  Atool 
Chunder  Ghose.  Subordinate  Judge  of  Mymensingh,  dated  the  30th  of  March  1889. 
affirming  the  decree  of  Baboo  Anand  Mohun  Biswas,  Munsiff  of  Hosseinpore,  dated  the 
24th  of  February.  1888. 

(1)  16  C.  741. 
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occupancy  in  the  lands  by  holding  as  a  tenant  for  a  long  time,  but  that 
the  defendants  wrongfully  dispossessed  him  therefrom  on  the  28th  of  A?sin 
1291,  corresponding  to  the  13th  October  1884;  and  the  plaint  asks  that 
possession  may  be  awarded  to  the  plaintiff  by  establishing  his  jote  right. 
The  defendants,  who  are  the  landlords,  deny  the  plaintiff's  right,  and  set 
up  the  plea  of  limitation  under  art.  3,  sch.  J1I  of  the  Bengal  Tenancy  Act. 

Both,  the  lower  Courts  have  decreed  the  suit,  b.ing  of  opinion  that 
the  plaintiff  has  an  occupancy  right  in  the  lands  in  suit,  and  that  the 
defendants  were  not  justified  in  evicting  him.  They  have  also  held  that 
the  limitation  applicable  to  the  suit  is  not  two  years  under  art.  3  of 
sch.  Ill  of  the  Bengal  Tenancy  Act,  but  12  years  under  the  Indian 
Limitation  Act  of  1877,  there  being  a  dispute  of  title  between  the 
parties.  On  appeal  to  this  Court,  it  has  been  contended  before  us  that 
the  case  falls  within  art.  3  of  sch.  Ill  of  the  Bengal  Tenancy  Act,  and 
the  period  of  limitation  applicable  is  two  years,  and  not  12  years;  and 
in  support  of  this  contention,  a  decision  of  a  Division  Bench  of  this  Court 
(PRINSEP  and  HILL,  JJ.)  in  Savaswati  Dasi  v.  Horitarun  Chuckerbutti  (1) 
has  been  quoted.  That  decision  was  pronounced  in  a  suit  which  was  of 
a  similar  character  to  the  suit  now  before  us,  and  is  to  the  effect  that, 
although  under  the  old  rent  law  (Bengal  Act  VIII  of  1869,  s.  27),  as 
expounded  by  the  decisions  of  this  Court,  the  suit  could  have  been  brought 
within  12  years  from  the  date  of  disposse  sion,  the  title  of  the  tenant 
being  disputed  and  put  in  issue  in  the  case,  still,  under  the  Bengal 
Tenaucy  Act,  the  plaintiff  has  only  two  years  to  bring  the  suit. 

It  was,  however,  argued  on  the  other  side  that  the  law  under  art.  3 
of  the  3rd  Schedule  of  the  Bengal  Tenancy  Act  is  substantially  the  same 
as  it  was  under  s.  27,  Bengal  Act  Vlll  ot  1869,  and  that,  therefore,  the 
plaintiff  having  sought  for  a  declaration  of  his  title,  and  that  title  being 
disputed  by  the  landlord,  the  suit  is  well  within  time,  it  havhig  been  insti- 
tuted within  12  years  from  the  date  of  the  ciuse  of  action. 

Section  27  of  Bengal  Act  VIII  of  1869  is  as  follows  (omitting  pas- 
sages which  are  unimportant  for  the  present  question) — [928]  "  All 
suits  to  recover  occupancy  of  any  land,  farm,  or  tenure,  from  which  a 
ryot,  farmer,  or  tenant  has  been  illegally  ejected  by  the  parson  entitled  to 
receive  rent  for  the  same,  *  *  *  shall  be  commenced  within  tha  period 
of  one  year  from  the  date  of  the  accruing  of  the  cause  of  action  and  ijot 
afterwards."  And  it  h  is  been  held  in  several  cases  by  this  Court  that  the 
said  s.  27  refers  only  to  possessory  actions  against  the  landlord,  and 
not  to  a  suit  where  title  is  tet  up,  and  where  the  plaintiff  seeks  to  have 
right  declared  and  possession  given  in  pursuance  thereof;  but  that  where 
the  existence  of  the  tenure  is  not  disputed,  and  the  plaintiff's  original 
title  as  tenant  is  not  and  never  has  been  questioned,  and  where  there  is 
no  question  of  title  either  railed  in  the  suit  or  raised  before  the  suit,  the 
case  is  governed  by  s.  27,  Bengal  Act  VIII  of  1869-  see  Nistranee  v.. 
Kalee  Ptrshad  Doss  Chowdhry  (2);  Aswan  Singh  v.  Obeedooddcen  (3); 
Dhnrjobutty  Chowdhrain  v.  Chamroo  Mnndtd  (4) ;  Forbes  v.  Sree  Lai 
JJia  (5) ;  Joyunti  Dassi  v.  Mahomed  Ally  Khan  (6)  ;  Imam  Baksh  Mondul 
v.  Momin  Mondul  (7)  Svinath  Bhattacharji  v.  Ram  Rattan  De  (8)  and 
Basatnt  AH  v.  Altaf  Hosein  (9). 

In    the    present  case   the   title   of  the  plaintiff  as  a  tenant  is  disputed, 
and  he  seeks  to  establish  his  title  and  recover  possession  of  what  he  claims 
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to  be  his  jole ;  and  if  we  had  to  apply  the  law  as  it  was  expounded  under 
Bengal  Act  VIII  of  1869,  there  could  be  no  doubt  that  the  suit,  having 
been  instituted  within  12  years  from  the  cause  of  action,  would  be  within 
time. 

But  then,  what  we  have  to  consider  is  whether  the  case  is  not  govern- 
ed by  art.  3,  sch.  Ill  of  the  Bengal  Tenancy  Act. 

That  article  runs  thus: — "  To  recover  possession  of  land  claimed  by 
the  plaintiff  as  an  occupincy  ryot,"  "  two  years  "  from  '  the  date  of 
dispossession."  And  s.  184  of  the  Act  provides  that  "  the  suits,  appeals, 
and  applications  specified  in  sch.  Ill  annexed  to  this  Act  shall  be  insti- 
tuted and  made  within  the  time  prescribed  in  that  schedule  for  them 
respectively." 

[9^9]  The  decision  in  Sarnswatl  Da-si  v.  Horitarun  Chuckerbntti  (1) 
is  a  direct  authority  upon  the  question  we  have  to  decide  in  this  case  ;  and 
it  seems  to  me  that  we  ought  to  adopt  it,  unless  we  are  clearly  of  opinion 
that  it  is  erroneous. 

There  is  a  marked  difference  of  phraseology  in  the  two  corresponding 
sections  of  the  two  Acts.  Act  VIII  of  1869,  s.  27,  speaks  of  "  suits  to  re- 
cover occupancy  of  any  land,  farm,  or  tenure  from  which  a  ryot,  farmer 
or  tenant  has  been  illegally  ejected  ;"  whereas  art.  3  of  the  Bengal 
Tenancy  Act  speaks  of  suits  "  to  recover  possession  of  land  claimed  by  the 
plaintiff  as  an  occupancy  royt."  The  former  Act  referred  to  tenants  of 
every  class,  and  contemplated  caset,  where  the  tenant  being  illegally  ejected 
would  be  entitled  to  recover  the  occupancy  of  the  land,  that  is  to  say,  as 
has  been  held  by  this  Court,  it  referre  1  to  possessory  actions  by  tenants 
whether  they  be  ryots  having  or  not  having  rights  of  occupancy  or  whether 
they  be  middlemen  ;  whereas  the  new  Act  refers  to  occupancy  ryots  alone 
and  contemplates  suits  to  recover  possession  of  land  claimed  by  a  plaintiff 
as  an  occupancy  ryot,  i.e.,  where,  by  the  very  nature  of  the  action, 
the  ryot  has  to  set  out  his  title  to  the  land  claimed.  It  can  hardly  be, 
therefore,  said  that  the  Legislature  intended  simply  to  substitute,  as  it  was 
contended  on  behalf  of  the  respondent,  ihe  period  of  two  years  for  that  of 
one  year,  as  provided  by  s.  27  of  Act  VI II  of  1869.  The  words  of  art.  3 
of  the  new  Act  would  rather  seem  to  indicate,  although  the  matter  is  not 
very  clear,  that  all  suits  for  recovery  of  possession,  wherein  an  occupancy 
right  may  be  claimed,  are  to  be  governed  by  the  limitation  prescribed  in 
that  article.  I  observe  that  the  Select  Committee  to  which  the  Bengal 
Tenancy  Bill  was  referred  for  consideration,  on  the  14th  March  1884, 
referring  to  •' Limitation,'' reported  as  follows: — "We  consider  that  a 
moderately  short  period  of  limitation  should  be  fixed  for  the  recovery  by 
an  occupancy  ryot  of  land,  comprised  in  his  holding  and,  following  the 
precedent  presented  by  s.  81  of  the  Central  Provinces  Tenancy  Act,  1881, 
we  have  fixed  the  period  at  two  years  from  the  date  on  which  he  is  ejected, 
adding  a  proviso  to  guard  against  the  revival  of  causes  of  action  already 
barred.  And  this  was  adopted  by  the  Legislature.  It  may  [930] 
seem  somewhat  remarkable  that,  on  the  face  of  the  various  rulings 
of  this  Court  with  reference  to  6.  27  of  the  old  Act,  the  Legislature 
intended  to  curtail,  greatly  to  the  disadvantage  of  the  ryot,  the  period  of 
limitation  from  12  years  to  two  years  ;  and  it  may  seem  equally  remarkable 
that  it  is  only  in  cases  of  occupancy  ryots  that  this  curtailment  has  been 
made,  and  not  in  regard  to  tenants  of  any  other  class;  but  what  we  have 
to  do  is  simply  to  administer  the  law  as  we  find  it, 

(1)  J6C.  741, 
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A  contention  was  raised  before  us  by  the  learned  vakeel  for  the 
respondent  to  the  effect  that,  the  cause  of  action  having  arisen  before  the 
Bengal  Tenancy  Act  came  into  operation,  the  plaintiff  would  be  entitled  to 
bring  h:'s  suit  within  12  years,  that  being  the  time  within  which  he  might 
have  sued  if  the  Bengal  Tenancy  Act  had  not  been  passed;  but  I  am  unable 
to  accept  this  contention  as  correct.  Section  184  of  |the  Bengal  Tenancy 
Act  declares  that  suits  specified  in  Sch.  Ill  of  the  Act  shall  be  instituted 
within  the  time  prescribed  in  that  schedule.  And  there  is  no  saving 
clause  for  suits  in  which  the  cause  of  action  had  arisen  before  that  Act 
was  passed. 

Another  contention  was  raised  before  us  to  the  effect  that  the  suit 
as  laid  was  not  a  suit  against  the  defendants  as  landlord,  but  as  a  person 
having  no  title  whatsoever,  and,  therefore,  it  did  not  fall  within  art.  3 
of  the  Act.  But  it  seems  to  me  that,  the  defendant  being  in  fact  the 
landlord,  it  does  not  matter  whether  the  plaintiff  described  him  as  such 
in  the  plaint  or  not. 

For  these  reasons  I  think  that  the  decree  of  the  lower  Court  is  wrong 
and  should  be  reversed  with  costs. 

NORRIS,  J. — I  concur  in  reversing  decree  of  the  lower  appellate 
Court. 
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Appeal  allowed. 


17  C.  930. 
ORIGINAL  CRIMINAL. 

Before  Mr.  Justice  Wilson. 


QUEEN-EMPRESS  v.  SOLOMON. 
[23rd   July,  1890.] 

Practice — Prosecutor's  right  of  reply — Criminal  Procedure  Code   (Act  X   of   1882), 
ss.  289,  292. 

The  putting  in,  as  evidence  on  his  behalf,  of  any  documentary  evidence  by  an 
accused  person  during  the  cross-examination  of  the  witnesses  [931]  for  the 
prosecution  and  before  he  is  asked  under  s.  289  if  he  means  to  adduce  evidence, 
does  not  give  the  prosecution  a  right  to  reply. 

Empress  v.  Kaliprosonno  Doss  (l)  followed.  Queen-Empress    v.    Venkata 
pat  lit  (2)  dissented  from. 

[Diss..  14  A.  212  (216).] 

THE  accused  was  charged  with  forgery  of  a  valuable  security,  forgery, 
using  as  genuine  a  forged  document,  having  the  same  in  his  possession 
with  intent  to  use  it  as  genuine,  forgery  tor  the  purpose  of  cheating,  and 
cheating.  The  offences  were  alleged  to  have  been  committed  in  connection 
with  certain  loans  obtained  by  the  accused  from  the  Hong-Kong  and 
Shanghai  Bank  on  the  security  of  Government  opium  passes  alleged  to 
have  been  forged,  such  loans  having  been  made  in  the  months  of  March 
and  April  1890. 

The  Officiating  Standing  Counsel  (Mr.  Pugh)  and  Mr.  T.  A.  Apcar, 
for  the  prosecution. 

Mr.  Woodvoffe,  Mr.  Allen,  and  Mr.  /.  G.  Woodvoffe,  for  the  defence. 

Mr,  Hyde,  for  the  Hong-Kong  and  Shanghai  Bank, 


(1)  14  C.  243. 


(2)  11  M.  339, 
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JULY  25.     various   documents    were    proved    and  put  in  as  evidence  on  behalf  of  the 

defence.     '1  hese  documents  consisted  of  numerous  genuine    opium    passes, 

ORIGINAL    cneqUeS)    au<j    entries    in    the    books    of   the  Hong-Kong  Bank  and  the 

CRIMINAL.   ganji  0{  ]3engal,  showing  the  loan  transactions  of  the    accused    with    both 

17  C  930      banks    for  the  years  1888  and  1889.     Documents  were  also  put  in  to  show 

the  transactions  between  the  accused  and  one  Nursing  Dass,    a   dealer    in 

opium,    who    was   alleged    by    the    defence    to    be  dead,  and  whose  name 

appeared  qn  some  of  the  forged  passes  as  alleged  purchaser  of   the   opium 

they    purported    to   cover.     Evidence  was  also  given  in  cross-examination 

to  show  the  number  of  lots  of    opium    purchased    and    shipped     by    the 

accused   during   the    months  of  January  to  April  1890,  and  of  the  number 

of  lots  purchased  in  those  months   by    the    firm    of    which    Nursing    Dass 

was  a  partner. 

After  the  close  of  the  case  for  the  prosecution,  on  the  accused  being 
asked  whether  he  intended  to  adduce  any  evidence,  Mr.  Woodroffe 
replied  in  the  negative.  Mr.  Pugh  thereupon  stated  [932]  that  if  he 
should  deem  it  necessary,  after  hearing  what  use  the  defence  propose  1 
to  make  of  the  evidence  referred  to  above,  he  should  claim  a  right  to  reply 
on  behalf  ot  the  Crown.  Mr.  Woodroffe  submitted  that  the  Crown  could 
not  have  a  right  to  reply,  and  the  Court  intimated  that  it  would  be  fairer 
to  both  parties  to  have  the  question  decided  at  that  stage  than  to  leave  it 
over  to  be  decided  after  Counsel  had  addressed  the  jury  for  the  accused. 

Mr.  Pugh. — It  has  always  been  the  invariable  rule  in  England,  and  is 
still  the  practice,  that  when  documentary  evidence  is  put  in  on  behalf  of 
the  accused,  the  prosecution  is  entitled  to  the  right  of  reply  (Roscoe, 
p.  220).  Here  s.  2^8  of  the  Criminal  Procedure  Code  expressly  provides  for 
the  difficulty  experienced  in  England  of  an  accused  being  forced  under 
certain  circumstances  to  put  in  as  his  own  evidence  the  deposition  of  a  wit- 
ness taken  before  the  Committing  Magistrate.  In  this  case  there  has  been  a 
large  mass  of  evidence,  of  which  it  is  difficult  to  see  the  relevancy,  and 
until  the  prosecution  know  the  purpose  for  which  it  has  been  put  in,  and  the 
use  intended  to  be  made  of  it,  it  is  impossible  for  me  to  tell  whit  bearing  it 
has  on  the  case  and  deal  with  it.  The  Crow  will  thus  be  placed  at  a 
considerable  disadvantage  and  it  may  result  in  a  miscarriage  of  justice.  The 
decisions  on  the  point  of  the  various  High  Courts  are  conflicting.  The  first 
reported  case  in  this  Court,  Hurry  Churn  Chuckerbutty  v.  The  Empress  (1) 
is  clearly  distinguishable.  The  Queen-Empress  v.Grees  Chunder  Banevji  (2) 
decided  by  Field,  J.,  was  the  firit  case  which  really  interfered  with  the 
former  practice  of  tnis  Court,  and  that  was  decided  upon  the  erroneous 
supposition  that  the  Code  of  Criminal  Procedure  is  a  penal  statute.  That 
case  was  followed  by  Trevelyan,  JM  in  The  Empress  v.  Kaliprosonno 
Dass  (3),  but,  as  there  pointed  out,  it  was  dissented  from  and  not  followed 
by  Norris,  J.,  in  a  case  which  is  unreported.  On  the  other  hand,  the  Madras 
High  Court  in  The  Queen-Empress  v.  Venkatapathi  (4)  have  decided  the  other 
way,  and  have  refused  to  follow  the  decision  in  The  Queen-Empress  v.  Grees 
Chunder  Banerji  (2).  1  am  also  informed  that  it  is  the  practice  of  the  Allaha- 
bad High  Court  under  such  circumstances  to  allow  a  reply,  though  there  are 
no  [933]  reported  decisions  of  that  Court.  I  contend,  therefore,  that  the 
decisions  of  this  Court  to  the  contrary  are  erroneous,  and  that  the  Code 
has  not  taken  away  the  right  of  reply  which  existed  and  had  been  the 
practice  of  the  Court  under  the  High  Courts  Criminal  Procedure  Act  (X  of 

(1)100,140.  (2)  IOC.  1024.  (3)  14  C,  243,  (4)  11  M,  339, 
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1875)  before  the  Code  was  made  applicable  to  it,  and  that  after   what    has 
happened  in  this  case  the  Crown  is  entitled  to  reply. 

Mr.  Woodroffe  was  not  called  on. 

The  judgment  of  the  Court  was  as  follows  : — 

JUDGMENT. 

WILSON,  J. — The  question  raised  now  is  one  which  I  think  I  am 
bound  to  answer  at  this  stage,  in  fairness  to  those  who  have  the  responsi- 
bility of  conducting  the  case  for  the  prosecution  and  for  the  defence, 
namely,  whether,  in  the  events  which  have  happened  down  to  this  stage, 
the  Crown  is  entitled  to  a  reply.  This  seems  to  me  to  depenJ  solely  on 
the  provisions  of  s.  292  of  the  Code  of  Criminal  Procedure.  Independent- 
ly of  authority  I  should  have  thought  that  it  did  not  give  the  Crown  the 
right  of  reply.  It  only  gives  the  right  when  the  accused  has  stited,  in 
reply  to  the  question  put  to  him  under  s.  289,  that  he  means  to  adduce 
evidence.  I  further  think  it  is  my  duty  to  follow  the  decisions  of  this 
Court  rather  than  that  of  the  Madras  High  Court.  I  hoi  !,  therefore, 
that  up  to  this  stage  of  the  case  nothing  has  happened  which  gives  the 
Crown  a  right  of  reply 

Attorney  for  the  prosecution  :  The  Officiating  Government  Solicitor 
(Mr.  W.  K.  Eddis}. 

Attorney  for  the  accused  :  Baboo  G.  C.  Chunder. 

Attorneys  for  the  B.ink  :  Messrs.  Watkins  <&>  Co. 

H.  T.  H. 
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PRIVY  COUNCIL. 

PRESENT  : 

Lord  Macnaghttn,  Sir  B,  Peacock,  and  Sir  R.  Couch. 
[On  appeal  from  the  Court  of  the  Judicial  Commissioner  of  Oudh.] 


PIRTHI  PAL  KUNWAR  (Plaintiff]  v.  GUMAN  KUNWAR  AND 
ANOTHER  (Defendants}.     [13th  Mirch,  1890.] 

Declaratory  decree,  Suit  for— Declaratory  decree  not  obtainable  by  absolute  right— 
Discretion  of  Court. 

It  is  discretionary  \vi?h  a  Court  to  grant  or  to  refuse  a  declaratory  decree 
with  regard  to  the  circumstances — Sreenarain  Mitter  v.  Kishcn  Soondery 
Dass  (1)  referred  to  and  followed. 

[934]  A  talukhdar  died,  leaving  a  widow  ;  also  a  son  who,  having  succeeded  as 
talukhdar.  died  childless.  The  son's  widow,  being  in  possession,  sued  for  a 
declaration  that  an  adoption  by  the  father's  widow,  to  the  father,  was  void 
-and  ineffectual.  The  ground  of  suit  was  that,  at  some  time  or  other  after  the 
death  of  the  plaintiff,  the  person  alleging  himself  to  have  been  adopted  might 
obtain  the  talukhdari,  unless  his  adoption  should  now  be  negatived. 

With  regard  to  all  the  circumstances,  the  refusal  of  such  a  declaration  was 
approved  by  their  Lordships.  If  the  person  alleged  to  have  been  adopted 
should  sue  hereafter,  the  question  would  be  decided  whether  he  was  validity 
adopted  or  not. 

[Expl,  3  Ind.  Gas.  234  ;  R.,  15  B.  697;  26  M.  291  (315)=  I  3  M.L  J.  27  (P.B.)  ;  14  Ind. 
Gas.  81  (85)  ;  8  O.C.  21  (23)  ;  17  C.W.N.  1165  (P.C.);D.,  22  C.  354  (358);  17 
Ind.  Gas.  586.] 

(1)  11  B.L.R.  171  (190)=I.A.  Sup.  Vol.  149 
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1890  APPEAL  from  a  decree  (27th  July  1885)  of  the   Judicial   Commissioner 

MARCH  13.    of   Oudh,    reversing   a   decree  (17th  December  1834)  of  the  District  Judge 

P^7v       °f  SitapUr' 
COUNCIL.  ^e    questi°n   on   this  appeal  was  whether  the  appellate  Court  below 

had  rightly  reversed  a  decree    declaring   that    the   adoption  of   the   second 

17  C.  933     defendant   by  the  first  was  invalid,  and  whether  the  appellant  was  entitled 
(P.C.)=      to  have  such  a  declaration  made.     Ratan  Singh,  talukhdar    of    Katesar,    in 
"V      Pell  ^e   Sitapur    district   and    tehsil,    died    in    1837,    leaving  a  son,  Raja  Sheo 
5*59  =  '  '  Baksh,  and  a  widow,  Rani  Guman  Kunwar,  now  the  first  defendant.  Raja 
Rafique  &     Sheo  Baksh  died  in  1869,  having,  as  alleged,   made  provision  for  the  main- 
Jackson's     tenance  on  the  first  defendant,  and  leaving  a  widow,  the  plaintiff. 

On  the  14th  December  1883  Rani  Guman  Kunwar  executed  a  docu- 
ment, registered  the  next  day.  This  recited  that  Raja  Ratan  Singh  had  by 
will  directed  Guman  to  adopt  a  son  to  him,  which  she  had  accor  Hngly 
done  by  adopting  Maneshwar  Baksh,  to  whom  she  bequeathed  all  htr  pro- 
perty. 

On  the  25th  December  1884  Pirthi  Pal  brought  this  suit  against  Rani 
Guman  Kunwar  and  Maneshwar  Baksh  to  have  it  declared  that  this  adop- 
tion was  void.  She  obtained  from  the  District  Judge  a  declaration  that, 
after  the  plaintiffs  death,  the  succession  would  take  place  as  if  no  such 
document  as  that  of  14th  December  1883  and  no  adoption  had  been  made. 
The  Judge  refused  to  deal  with  any  question  as  to  the  inheritance  to  Pirthi 
Pal's  own  property. 

On  appeal  the  Judicial  Commissioner  reversed  the  above  decree  and 
dismissed  the  suit  with  costs,  giving  judgment  as  follows  : — 

"  The  first  question  which  I  have  in  this  appeal  to  decide  is  whether 
I  should  be  exercising  a  wise  discretion  in  allowing  the  decree 
to  stand.  And  I  think  that  I  should  not.  The  District  [935]  Judge 
writes: — '  It  is  an  open  question  as  to  who  will  succeed  to  the  pioperty 
or  the  estate  of  the  defendant  No.  1  upon  her  demise,  It  would  be  diffi. 
cult,  if  not  impossible,  to  ascertain  with  any  degree  of  accuracy  at  the 
present  moment  what  would  constitute  the  estate  of  the  defendant  No,  1 
when  she  dies.  How  are  we  to  know  and  how  could  we  determine  the 
question  ?  It  would  be  equally  difficult  to  determine  who  is  the  next 
reversioner.  Such  a  question  could  not  be  determined  now.'  An«l 
again: — '  The  defendant  denies  any  intention  to  prejudice  the  plaintiff's 
interests,  the  object  which  the  defendant  has  in  view  being  merely,  it  is 
said,  to  provide  an  heir  and  successor  to  her  own  property.  The  will  is 
somewhat  ambiguous  in  its  terms,  and  may  admit  of  different  inter- 
pretations being  placed  upon  it.'  The  plaint  is  not  drawn  dirtinctly  either 
under  s.  39,  or  under  s.  42  of  '  The  Specific  Relief  Act,  1877,'  and  Counsel 
for  the  plaintiff  admits  his  inability  to  confine  himself  to  either  section  of 
the  Act.  The  plaintiff  could  obtain  no  immediate  relief  under  her  decree, 
and  her  rights  will  be  in  no  way  prejudiced  by  delay. 

"  In  these  circumstances,  the  remarks  of  their  Lordships  in  Sree- 
narain  Mitter  v.  Kishen  Soondevy  Dassee  (1),  although  made  with  refer- 
ence to  the  law  which  preceded  Act  I  of  1877,  appear  to  me  to  be  of 
force." 

The  Judicial  Commissioner  then  quoted  the  passage  that  is  given  in 
the  judgment  below. 

(1)  11  B.L.R.  171  (190)  =  1  A.  Sup.  Vol.  149. 
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On  this  appeal,  1890 

Mr.  /.   D.    Mayne,    for  the  appellant,    argued  that  the  decision  of  the   MARCH  13- 
Judicial  Committee  referred   to  by    the    Appellate    Court    below   did    not       PRIVY 
support    his   conclusion    in     the    present    cases.     The    facts    here    were    COUNCIL. 

sufficient   to  show  that  the  Court   of  first  instance    had    exercised  a  sound         

judicial  discretion  in  granting  a  declaratory  decree.  17  C.  933 

He  referred  to  Thayammal  v.  Venkatatama  Aiyan  (1) ;  Jagadamba  17  j  jf  1^= 
Chowdhvani  v.  Dakhiua  Mohan  (2);  Sreenarain  Mitter  v.  Kishen  Soondery  5  gar.  P.C.J 
Dassee  (3).  569  = 

[936]  The  respondents  did  not  appear.  Ja&n'f 

JUDGMENT.  P.O.  No.  118 

Their  Lordships'  judgment  was  delivered  by 

SIR  B.  PEACOCK. — The  circumstances  of  this  case  are  very  fully 
stated  by  the  Judicial  Commissioner  in  his  judgment,  and  their  Lordships 
hive  very  few  remarks  to  make  beyond  those  which  the  Judicial  Com- 
missioner made  when  he  delivered  that  judgment.  He  referred  to  the 
case  of  Sreenarain  Mitter  v.  Kishen  Soondery  Dassee  (3),  and  read  the 
remarks  which  had  been  made  by  the  Judicial  Committee  in  that  case. 
Amongst  those  remarks  it  was  said  ;  "  It  is  not  a  matter  of  absolute  right 
to  obtain  a  declaratory  decree.  It  is  discretionary  with  the  Court  to 
grant  it  or  not,  and  in  every  case  the  Court  must  exercise  a  sound  judg- 
ment as  to  whether  it  is  reasonable  or  not,  under  the  circumstances  of 
the  case,  to  grant  the  relief  prayed  for.  There  is  so  much  more  danger 
than  here  of  harassing  and  vexatious  litigation  that  the  Courts  in  India 
ought  to  be  most  careful  that  mere  declaratory  suits  be  not  converted 
into  a  new  and  mischievous  source  of  litigation."  . 

The  Judicial  Commissioner,  in  exercising  that  judgment  which  the 
Judicial  Committee  had  suggested  ought  to  be  adopted  by  the  Courts  in 
India,  thought  that  this  was  not  a  case  in  which,  in  the  exercise  of  a 
sound  judicial  discretion,  he  ought  to  grant  a  declaratory  decree,  or  that  a 
declaratory  decree  ought  to  have  been  granted  by  the  Court  of  first 
instance,  and  he  therefore  reversed  the  decision  of  that  Court  and  refused 
a  declaratory  decree.  It  appears  to  their  Lordships  that  the  Judicial 
Commissioner  exercised  a  very  sound  judgment  in  what  he  did.  All  that 
is  suggested  by  the  learned  Counsel  on  the  part  of  the  appellant  in 
support  of  a  declaratory  decree  is  this — that,  at  some  time  or  another 
after  the  death  of  the  present  plaintiff,  the  person  who  according  to  the 
plaintiff's  contention  is  not  an  adopted  son  may  by  some  means,  either  by 
an  act  of  the  Government  or  otherwise,  obtain  possession  as  an  adopted 
son.  The  only  object,  therefore,  of  having  a  declaratory  decree  is  to  pre- 
vent him  being  put  into  possession.  Their  Lordships  cannot  assume  that 
the  Government,  if  petitioned  to  put  the  person  claiming  to  be  an  adopted 
son  into  possession,  would  do  so  unless  they  saw  that  he  had  p,  right  to 
that  possession.  The  [937]  officers  of  Government  would  in  ordinary 
course,  if  there  were  any  doubt  as  to  the  title,  refer  the  parties  to  the 
Civil  Court. 

If  the  person  claiming  to  have  been  adopted  brings  an  action  to  en- 
force his  title,  the  question  will  be  investigated  whether  he  was  valid ly 
adopted  or  not. 

(1)  14  I.  A.  67  =  10  M.  205.  (2)  13  I. A.  84*13  C.  308, 

(3)  11  B.L.R.  171  (190)  =  I.A.  Supp.  Vol.  149. 

1169 
C  VIII— 147 


17  Cal.  938  INDIAN  DECISIONS,  NEW  SERIES  [Yol- 

1890  Under  these   circumstances,    their  Lordships   think  that  there  was  no 

MARCH  13.    ground  for  this  appeal,  and   they  will  humbly  advise  Her  Majesty  that  the 
_J~"'        judgment  of  the  Judicial  Commissioner  be  affirmed. 

COUNCIL.  Appeal  dismissed. 

17  C  933  Solicitors  for  the  appellant :  Messrs.  T.  L.  Wilson  S>  Co. 

<P.c'.)  =  c.  B. 

17  I. A.  107  =± 
5  Bar.  P.G.J. 
569= 

Raflque  &  17  C.  937  (P.C.)  =  5  Sar.  P.C.J.  574. 

Jackson's 
B.C.  No.  118.  PRIVY    COUNCIL. 

PRESENT  : 

Lord  Macnaghten,  Sir  B.  Peacock  and  Sir  R.  Couch. 
[On  appeal  from  the  High  Court  at    Calcutta.] 


JIBUN  NISSA  AND  OTHERS  (Defendants)  v.  ASGAR  ALI 
AND  OTHERS  (Plaintiffs).      [14th  March,  1890.] 

Deed,   Construction   of — Deeds   not  intended   to  ope  fate  according  to  their  tenor — 
Nullity  of  transaction  apart  from  fraud. 

Documents,  principally  a  potta  and  a  kobala,  executed  between  a  Mohomedan 
pardanashin  lady  and  one  of  her  relations  purported  to  represent!  the  one  a 
putni  lease  from  her  of  her  lands,  and  the  other  a  sale  of  her  house,  and 
ground,  from  the  date  of  the  execution.  That  she  received  the  consideration 
was  not  proved,  but  had  it  passed  it  would  have  been  distributed  between  the 
two  deeds,  which  formed  part  of  one  and  the  same  transaction.  From  the  Acts 
of  the  parties  it  was  established  that  her  intent  was  to  deprive  her  heirs,  not 
herself,  and  that  she  had  no  intention  to  part  with  the  property  in  prcesenti, 
as  the  deeds  represented  that  she  did.  Held,  that,  the  latter  not  being  intended 
to  operate  according  to  their  tenor,  the  whole  transaction  was  a  nullity. 

[R,,   2  O.C.  149  (170);  Rel.   upon,  25  M.L  J.    290  (293)  =  (1913)  M.W.N.  650  (652) » 20 
Ind.  Gas   924  (926).] 

APPEAL  from  a  decree  (16th  August  1886)  of  the  High  Court 
reversing  a  decree  (16th  July  1886)  of  a  Division  Bench,  affirming  a  decree 
(22nd  April  1885)  of  the  Second  Subordinate  Judge  of  the  24-Pergunnahs 
District. 

The  plaintiffs,  now  respondents,  were  the  nephews  of  Delrus  Banu 
Begum  decessed  on  16th  January  1883,  and  were  her  heirs  by  Shiah- 
law.  The  question  raised  was  whether  she  had  defeated  the  [938]  plaint- 
iffs' title  by  transfering  the  property  belonging  to  her,  and  in  her  posses- 
sion,  consisting  of  three  parcels  of  revenue-paying  land  in  the  24-Pergunnahs 
and  of  a  dwelling-house,  to  her  grandnephew  Nawab  Mohomed  Mehdi, 
who  died  on  the  28th  April  1879,  and  whose  heirs  the  defendants  were. 
The  latter,  when  sued  by  the  right  heirs  of  Delrus,  who  was  of  advanced 
age,  set  up  the  following  title.  They  alleged  that  Delrus,  having  long 
been  in  litigation  with  the  plaintiffs,  especially  in  the  suit  Delrus  Banu 
Begum  v.  Nawab  Saiyad  Ashgar  Ali  Khan  (1),  for  the  expenses  of  which 
suit  she  wanted  money,  was  desirous  that  they  should  not  inherit  her 
estate,  but  that  it  should  go  to  Mahomed  Mehdi,  that  accordingly,  on  the 
3rd  August  1876,  in  consideration  of  a  payment  of  Rs.  6,000,  and  a  yearly 


(1)  15  B.L.R,  167  ;  and  on  appeal  to  the  Privy  Council  Ashgar  Ali  v.  Delrus  Banu 
Begum,  3  C.  324. 
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rent  of  Rs.  647,  she  executed  a  putni  potta  of  the  three  parcels  of  revenue-        "1890 
paying  land  in  favour  of  Mahomed    Mehdi,    receiving    from    him    a  corre-    MARCH  14. 
spending  kabuliyat ;  and  that  on  the  next   day,  the   4th    August  1876,    she 
executed  to  Mahomed  Mehdi,    for  a  consideration  of  Rs.  6,000,    a  kobala  of 
the  dwelling-house,    with    ground   adjoining  ;  taking  from    him  a  lease  for 
her  life,  at  an    annual   rent  of  Rs.    2,647  of   the    three    parcels   granted  in     17  C.  937 
putni,  and  also  a  lease  of  the  house   and   ground  for    her  life  at  a  monthly      (P.C.)  = 
rent  of  Rs.  25:     There  was  no  question   as  to  the    making   of  these  instru-  9  Sag7?'C*J 
ments,  which    were   all  registered  ;   but  the  plaint   alleged   that  in  August 
1876  Delrus  was   incapable    of  attending  to  business,    and  that,  if  the  con- 
sideration did  pass,  which  v/as    doubtful,    the  execution    was   obtained    by 
undue  influence.     The  plaintiffs   also   alleged  that   Delrus   did  not  under- 
stand the  nature  of  the  transactions,    never  intending    that  there  should  be 
an  actual  transfer.     They  alleged  that  possession  continued  as  before,   and 
that  the  rents  reserved  were  never  paid. 

The  Subordinate  Judge  was  of  opinion  that  the  consideration  was  in- 
adequate ;  yet  that,  as  the  act  of  the  owner,  to  carry  out  her  own  objects, 
the  attempted  transfer  of  the  putni  interest  in  the  land  was  good  against 
the  heirs  of  Delrus.  As  to  the  alleged  sale  of  the  house,  he  held  that  the 
want  of  consideration  for  the  deed  of  sale  was  against  its  operating.  He 
therefore  made  a  decree  that  the  plaintiffs  were  entitled  to  obtain  posses- 
sion of  the  [939]  house  and  ground  appurtenant,  but  not  of  the  lands 
granted  in  putni  to  Mahomed  Mehdi.  On  the  appeal  of  both  parties,  heard 
by  a  Division  Bench  (PETHERAM,  C.  J,,  and  GHOSE,  J.)  the  Chief  Justice 
expressed  an  opinion,  at  which  also,  on  a  further  appeal  under  the  15th 
section  of  the  Letters  Patent,  the  High  Court  (PRINSEP,  WILSON  and 
BEVERLEY,  JJ.)  arrived  ;  his  colleague  on  the  Division  Bench  differing. 

On  the  appeal  under  the  Letters  Patent  the  High  Court's  judgment 
was  delivered  by  Prinsep,  J.,  who  was  of  opinion  that  the  putni  transaction 
was  not  separable  from  the  matter  of  the  kobala,  and  who,  after  going 
through  the  evidence,  gave  this  decision : — 

"The  conclusion  at  which  we  arrive  is,  that  the  old  lady,  Delrus  Banu 
Begum,  executed  the  putni  without  knowing  or  being  told  the  correct 
nature  of  the  transaction,  the  manner  in  which  it  affected  her  rights,  or  the 
sacrifice  which  she  was  making  ;  but  that  the  knowledge  which  she  should 
have  acquired  was  kept  from  her  by  Mehdi  and  his  dependents ;  that 
she  never  actually  received  the  full  amount  of  the  consideration  ;  that  it 
is  not  proved  that  she  relinquished  any  portion  of  it  ;  that  as  the 
primary  object  of  the  transaction  was  to  obtain  at  least  Rs.  12,000 
there  is  every  reason  to  believe  that  if  she  had  known  that  the  full 
consideration  had  not  been  paid,  she  would  not  have  executed  the  deeds  ; 
and  consequently  that  the  putni  was  executed  under  undue  influence 
and  in  fraud.  But  this  transaction  may  also  be  regarded  from  another 
point  of  view,  viz.,  that  no  effect  was  given,  or  intended  to  be  given,  to 
the  transaction,  that  it  was  a  mere  sham  and  therefore  inoperative." 

Wilson,  J.,  concurring  and  also  doubting  whether  any  consideration 
had  been  proved,  to  have  passed,  added: — 

"  What,  then,  is  the  consequence  ?  I  have  already  shown  that,  in   my 

f  opinion,  apart  from  any   actual   fraud,    from  the   nature   of   the   relation 

between  the  parties,  the  inadequacy  of  the   price  and   the   absence  of  any 

independent  advice,   the   transaction     cannot     stand.     Further,    I   think 
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that  if  this  transaction  were  really  intended  to  be  what  it  is  represented 
to  be  on  paper,  there  was,  in  addition,  a  gross  actual  fraud.  Of  the 
consideration,  of  Rs.  12,000  which  the  old  lady  is  alleged  to  have 
received,  certainly  half  she  never  got,  and  very  probably  nothing. 

[940]  "  On  the  other  hand,  it  is  equally  possible  that  things  may  not 
have  been  at  all  so  bad  as  they  look  from  that  point  of  view.  I  think 
they  were  not  so,  and  my  reason  is  this.  I  do  not  think  there  was  ever 
1  any  intention  on  the  part  of  any  party  to  that  transaction  that  it  should 
have  any  such  operation  as  the  deeds  represent.  As  I  have  said,  I  think 
the  lady  intended  to  deprive  her  nephews  of  their  inheritance  if  she  could, 
and  she  wanted  money.  I  cannot  see  anywhere  any  satisfactory  evidence 
that  she  intended  to  deprive  herself  then  and  there  of  her  house  absolutely, 
and  of  the  whole  almost  of  her  valuable  interests  in  the  zemindari  proper- 
ties, in  favour  of  Mehdi.  A  very  important  piece  of  evidence  on  that  subject 
is  the  deposition  of  Gunga  Churn.  He  tells  us  what  was  her  intention  at 
the  time.  He  says,  '  I  know  the  plaintiffs  in  this  case.  She  was  on  terms 
of  enmity  with  them  since  the  wakf  case,  and  she  told  me  repeatedly 
"  They  are  my  join  mokhahf  (bitter  enemies)."  '  Further  on,  '  I  asked  her 
that  having  regard  to  the  income  of  the  property,  I  see  the  putni  is  grant- 
ed for  a  very  low  amount.  On  this  the  said,  "  I  have  two  reasons  for 
granting  this  putni.  First,  I  require  funds  for  the  Privy  Council  case, 
and  no  one  wants  to  purchase  the  property  on  account  of  the  pendency  of 
that  suit,  and  they  have  long  been  my  enemies.  They  are  my  heirs  after 
my  death,  and  it  is  my  intention  that  they  may  Dot  get  my  estate. 
Mahomed  Mehdi  is  my  grandson,  and  I  like  him,  and  it  is  for  this 
reason  also  that  I  make  the  grant  for  a  reduced  value."  At  the  time  of 
the  execution  of  that  deed  there  was  a  decree  in  execution  against  Delrus 
Banu  Begum.  At  that  time  she  required  money  to  pay  off  that  debt 
also.'  That  shows  an  intention  to  deprive  her  heirs,  not  an  intention  to 
deprive  herself.  Then,  when  we  compare  this  with  what  happened  after- 
wards, and  find  that  this  deed  was  never  in  any  part  of  it  acted  upon, 
but  that  all  subsequent  transactions  proceeded  on  the  footing  of  the  pro- 
perty being  heirs,  and  not  on  the  footing  of  what  appeared  on  the  face  of 
the  document,  I  think  the  proper  inference  is,  that  the  lady  never  had 
any  real  intention  to  part  in  pyaesenti  with  the  property  in  the  manner 
the  defendants  represent,  just  as  I  think  that  there  is  no  satisfactory  evid- 
ence to  show  that  she  ever  received  any  proper  consideration.  It  follows, 
therefore,  that  the  whole  transaction  must  be  regarded  as  a  nullity . 

[941]  "  But  another  view  of  the  case  has  been  put  before  us  by 
Baboo  Mohesh  Chunder  Chowdhry.  He  contended,  that  even  if  it  be 
held  that  the  transaction  was  not  intended  to  have  present  operation  in 
the  full  sense  of  the  term,  it  was  at  least  clear  that  the  lady  had  a  strong 
desire  to  benefit  Mehdi  after  her  death,  and  so  we  were  asked  to  give  effect 
to  the  transaction  as  one  by  which  she  was  to  ratain  the  whole  benefit  for 
her  life,  and  Mehdi  was  to  take  it  after  her  death.  Now,  in  order  to  give 
effect  to  this  contention,  it  must  be  held,  that  although,  under  the  terms 
of  the  deeds,  Mehdi  was  to  have  a  vested  interest  from  the  dates  of  their 
execution,  in  fact  he  was  not  to  have  it  till  after  the  death  of  Delrus. 
There  are  several  objections  to  this  view  :  First,  it  would  directly  contra- 
dict the  deeds ;  secondly,  it  would  conflict  with  the  case  put  forward  by  the 
defendants  themselves  in  their  pleadings  and  evidence ;  and  thirdly,  under 
the  authority  of  the  decisions  of  the  Privy  Council  on  this  subject,  it 
would  seem  that  there  are  very  strong  reasons  for  saying  that  it  would. 
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conflict  with  the  rules  of  Mahomedan  law  (I).     I  therefore  concur  in  the        1890 
conclusion  arrived  at  by  my  learned  colleague."  MARCH  14. 

Mr.  R.  V.  Doyite,  for  the  appellant,  argued    that  as  to  the  putni  grant,       p     ~ 
and  the  consideration  for  it,  the  first  Court    was  right  in  dealing  with  it  as    ._         v 
separate    from  the   questions  arising   as  to   the  sale    of  the  house.     There 
was   no  reason    on  the  evidence  for  supposing    that  Delrus  did  not  execute     jy  Q<  937 
all    the  documents  with    full   knowledge    of  their  effect ;  or    that  she  was      (P.C.)  = 
deceived.     She    wished    to    benefit    Mahomed    Mehdi.     No  particulars   of  8  Sar.  P.C.J, 
fraud    were  either    proved,  or    alleged,  and    in  the  absence    of  fraud,  the         s7*' 
inadequacy   of  the   consideration    would  not   invalidate  the  transaction,  so 
far  as  to  prevent  its  being  carried  out,  according  to  the  intention  of  Delrus 
upon  her  death  in  1879.     This,  at  all  events,  applied  to  the  putni. 

Mr./.  D.  Mayne  and  Mr.  C.  W.  Arathoou,  for  the  respondents,  were 
not  called  upon. 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered  by 

Sir  R.  COUCH. — The  respondents  in  this  appeal  brought  a  suit 
against  the  appellants,  in  which  they  alleged  that  Delrus  Banu  Begum 
died  possessed  of  considerable  property,  and  that  they  were  [942] 
according  to  the  Shiah  law,  of  which  sect  the  family  were  members 
her  heirs,  and  as  such  were  entitled  to  the  estate  left  by  her.  The  defence 
depended  upon  a  transaction  which  took  place  on  the  3rd  and  4th  of 
August  1876. 

In  order  to  explain  that  transaction  it  may  be  stated  that  Mahomed 
Mehdi,  the  principal  party  to  it,  was  the  grandson  of  a  brother  of  Delrus 
Begum.  The  nature  of  it  was  that  Delrus  Begum,  who  was  said  to  be 
wishing  to  raise  money,  sent  for  Mehdi,  and  on  his  coming  an  agreement 
was  made  by  which  he  was  to  pay  her  Rs.  12,000,  and  to  receive  in 
return  a  putni  of  her  estate,  with  the  exception  of  the  house  in  which 
she  lived,  and  about  20  bighas  of  land.  He  was  also  to  have  a  kobala 
or  deed  of  sale  of  the  house  and  premises,  and  the  JRs.  12jOOO  were 
equally  distributed  between  the  putni  and  the  kobala.  It  is  apparent  from 
the  evidence  that  this  was  one  transaction.  The  putni  was  executed  on 
the  3rd  of  August  1876,  and  the  kobala  on  the  following  day.  The 
putni  states  that  out  of  268  bighas  of  land  in  holding  No.  186,  Delrus 
Begum  had  her  dwelling-house  and  20  bighas  of  land  ;  and  that  she  had 
issued  a  notification  for  letting  out  in  putni  the  248  bighas,  and  that 
Mehdi,  having  applied  to  take  the  land  in  putni,  she  granted  him  a  putni 
on  receipt  of  a  bonus  of  Rs.  6,000  at  a  determined  and  .fixed  annual  rental 
of  Rs.  647-14-10  gundahs  in  respect  of  her  proprietary  right  in  the  248 
bighas.  It  provides  that  out  of  that  rental  he  is  to  pay  the  annual  Gov- 
ernment revenue  of  Rs.  347-14-10  gundahs,  and  to  pay  to  her  Rs.  300 
per  annum  as  profits  for  her  proprietary  right. 

By  the  kobala  Delrus  Begum  sold  to  Mehdi  for  Rs.  6,000  her  rights 
in  about  20  bighas  of  land  belonging  to  her  dwelling-house,  together  with 
the  pucca  buildings  and  garden  with  trees,  &c. 

On  the  same  date,  the  4th  of  August,  Mehdi  executed  an  ijara  by 
which  he  granted  to  Delrus  Begum  all  his  rights  in  the  land  included  in 
the  putni  and  kobala,  at  a  rent  of  Rs.  2,647-14  annas  10  pies.  This  is  the 
amount  of  rent  Delrus  Begum  was  to  receive  under  the  putni,  with  Rs.  2,000 

(1)  Abdul  Wahid  Khan  v.  Nuran  Bibi,  12  I.  A.  91 ;  also   reported  in   11   C.   597, 
and  see  cases  cited  at  p.  602  of  tbat  report. 
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1890       in  addition,  and  it  provided  that  if  Delrus  Begum  failed  to  pay  the  rent  due 

MARCH  14,    on  account  of  any  instalment  on  the  first  day  of  the  succeeding  month,  she 

p" should  be  liable  to  pay  interest  for  the   overdue  instalment  at  the  rate  of  1 

_iv         per  cent,  per  mensem,  and  if  she  failed    to  pay  the  rents  due  on  account  of 

'    three  [943]    successive  instalments,    her  ijara   rights  were  to  cease  on  the 

17  C.  937     nrs*  °f  tne  fourth  month,  and  she    says: — "  I    shall  not    make  any  default 

(P.C.)=      in  the  payment  of  any   instalment;  and  if  any   land  be  taken  by  Govern- 

5  Sar.  P.C.J.  ment,  I  will    not  get  the    compensation    thereof — that    is,  any    portion  of 

the  value  of  it." 

There  were  two  questions  raised  by  the  defence — first  as  to  the  putni, 
and  next  as  to  the  kobala.  The  case  has  been  before  five  Judges  of  the 
High  Court,  and  the  Judge  of  the  24-Pergunnahs,  and  all  those  Judges 
came  to  the  conclusion,  with  regard  to  the  kobala,  that  it  was  not  intended 
to  be  a  real  transaction.  It  has  not  been  contested  by  Mr.  Doone,  who  has 
argued  the  case  with  great  care  and  ability,  and  has  called  their  Lordships' 
attention  to  every  portion  of  the  evidence  which  might  assist  the  case  of 
his  clients,  that  this  is  a  true  finding. 

That  is  very  important  with  reference  to  the  putni,  because  it  was 
evidently  one  transaction,  and  it  would  be  very  difficult,  if  not  impossible, 
to  come  to  the  conclusion  that  if  that  part  of  the  transaction  was  altoge- 
ther an  unreal  one,  and  that  it  was  never  intended  that  it  should  operate 
as  a  sale,  the  other  part,  that  is  the  putni,  was  intended  to  be  a  real 
transaction.  The  consideration  is  said  to  have  been  Rs.  12,000 ;  but 
it  is  obvious  that  at  least  Rs.  6,000  were  never  paid,  and  were  not  intend- 
ed to  be  paid,  or  to  have  any  effect  as  purchasing  the  property.  With 
regard  to  the  putni,  the  case  was  presented  in  the  High  Court  as  being  a 
case  of  a  fraud  practised  upon  Delrus  Begum;  and  it  seems  to  have  been 
treated  in  that  way  by  some  of  the  learned  Judges.  Their  Lordships  see 
no  ground  for  thinking  that  any  fraud  was  practised  upon  the  lady.  The 
defect  in  the  transaction  is  that  the  intention  on  her  part  was  not  that 
which  is  apparent  on  the  face  of  the  deeds — in  fact,  that  the  deeds  do  not 
represent  really  what  was  intended.  The  evidence  has  been  very  fully 
examined,  and  it  is  not  necessary  to  say  more  than  that  their  Lordships, 
after  the  full  argument  which  has  been  addressed  to  them  on  behalf  of 
the  appellants,  have  come  to  the  conclusion  that,  as  regards  the  result  of 
the  case,  they  agree  in  the  judgment  which  has  been  given  by  the  learned 
Judges  of  the  High  Court  on  the  appeal  from  the  two  Judges  who  differed 
in  opinion.  They  agree  in  that  result  for  the  reasons  which  were  given 
by  Mr.  Justice  Wilson  towards  the  conclusion  of  his  judgment,  [944] 
namely,  that  the  deeds  were  not  intended  to  operate  according  to  their 
tenor. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to  affirm 
the  decree  of  the  High  Court  of  the  16th  August  1886,  and  to  dismiss  the 
appeal ;  and  the  appellants  will  pay  the  costs  of  it. 

Appeal  dismissed. 

Solicitors  for  the  appellants  :  Messrs.  Burrow  &>  Rogers. 
Solicitors  for  the  respondents  :  Messrs.  T.  L.  Wilson  &  Co. 

C.  B. 
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APPELLATE  CIVIL. 

Before  Sir  W.  Comer  Pethcram,  Kt.,  Chief  Justice, 
and  Mr.  Justice  Rampini. 

BIRJMOHUN  LAL  AND  OTHERS   (Plaintiffs)  v.  RUDRA  PERKASH 
MISSER  (Defendant).*      [12th  June,  1889.] 

Minor — Age  of  majority — Guardian  and  Manager — Limitation — Agent  duly  autho- 
rised—Act XL  of  1858,  ss.  4,  7,  12— Majority  Act  (IX  of  1875),  s.  3— Court  of 
Wards  Act  (Bengal  ActlXof  1879),  ss.  7— 11,  20,  65— Limitation  Act  (XV  of 
1877),  s.  20. 

In  a  suit  to  recover  money  due  upon  certain  promissory  notes  executed  be- 
tween the  14th  December  1885  and  the  16th  March  1886,  the  defendant  pleaded 
(inter  alia)  minority,  and  alleged  that  by  an  orc'er  of  the  Civil  Court  the  Col- 
lector had  been  appointed  his  guardian  and  manager  of'his  estate  under  Act  XL 
of  1858  ;  that  on  the  6th  December,  when  he  was  nineteen  years  of  age,  his 
estate  had  been  released  by  the  Court  of  Wards  and  was  made  over  to  his  father 
on  the  17th  December  ;  that  on  the  30th  December  the  District  Judge  held 
that  he  was  still  a  minor,  and  appointed  a  manager  of  his  estate,  and  that  the 
District  Judge's  order  had  been  upheld  on  appeal  by  the  High  Court. 

Held,  that  there  was  no  evidence  that  the  guardian  of  the  person  or  property 
of  the  defendant  had  ever  been  appointed  within  the  meaning  of  s.  3  of 
the  Indian  Majority  Act  (IX  of  1875).  and  as  the  defendant  was  not  under  the 
jurisdiction  of  the  Court  of  Wards  at  the  time  of  execution  of  the  promissory 
notes,  he  was  then  no  longer  a  minor,  but  sui  juris  and  competent  to  enter  into 
a  binding  contract. 

Held,  that  the  Collector  is  not  a  Court  of  Justice  within  the  meaning  of 
s.  3  of  the  Majority  Act.  A  Collector  appointed  under  s.  12  of  [945]  Act  XL 
of  1858  cannot  properly  be  styled  the  guardian  of  a  minor's  property. 

Held,  that  under  s  3  of  the  Majority  Act  the  disability  of  minority  only 
continues  so  long  as  the  Court  of  Wards  retains  charge  of  a  minor's  property 
and  no  longer. 

Rudra  Prokash  Misscr  v.  Bhola  Nath  Mukherjee  (l)  referred  to  and  com- 
mented on. 

Held,  also  that  an  agent  may  be  impliedly  authorized  within  the  meaning  of 
s.  20  of  the  Limitation  Act  to  make  a  payment  of  interest  or  principal  before 
the  expiration  of  the  period  prescribed. 

[Expl.,  36  C.  768=13  C.W.N.  643  =  1  Ind.  Cas.   724;  R.,   17  A.  578  =  (1891)   A.W.N. 
118;  21  B.  281  (282).] 

THIS  was  a  suit  by  the  brothers  and  the  minor  sons  (by  their  guardian 
and  next  friend)  of  one  Muddun  Mohun  Lai,  deceased,  to  recover  from  the 
defendant  the  sum  of  Rs.  7S881,  being  the  principal  Rs.  5,800  and  interest 
Rs.  2,081,  alleged  to  be  owing  to  the  plaintiffs  firm  upon  ten  on-demand 
rokas  or  promissory  notes  executed  on  various  dates  between  the  14th 
December  1885  and  the  16th  March  1886  in  favour  of  Muddun  Mohun 
Lai,  one  of  the  rokas  being  executed  by  one  Sital  Prosad  Misser,  the  am- 
mukhtar  of  the  defendant,  and  the  remainder  by  the  defendant  himself. 
Various  sums,  as  the  plaintiffs  alleged,  had  been  paid  upon  the  first  seven 
rokas  on  account  of  interest  on  the  15th  Palgoon  1293  F.  S.  (correspond- 
ing with  the  5th  February  1886),  so  that  no  question  of  limitation  could 
arise. 

The  defendant  in  his  return  statement  pleaded  minority  ;  that  the 
loans  had  been  raised  by  Sital  Prosad  Misser  without  his  authority  upon 

*  Appeal  from  Original  Decree,  No.  134  of  1882,  against  the  decree  Baboo  Grish 
Chunder  Chatterji,  Subordinate  Judge  of  Mocghyr,  dated  the  26th  of  April  1889, 

(1)  12  C.  612. 
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blank  sheets  of  paper  executed  by  him,  and  that  Sital  Prosad  had  no 
authority  from  him  to  pay  interest  ;  that  he  had  not  received  the  con- 
sideration  for  the  rokas  from  Sital  Proyad  ;  and  that  the  first  five  rokas 
were  barred  by  limitation.  In  support  of  the  defence  upon  the  ground  of 
minority  the  following  facts  were  relied  upon  by  the  defendant.  It  was 
alleged  that  under  an  order  of  the  District  Judge  of  Bhagulpore,  dated 
the  1st  September  1873,  the  Collector  of  the  district  was  appointed 
manager  to  the  estate  of  the  defendant,  who  was  then  an  infant, 
having  been  born  on  the  19th  April  1866.  On  the  6th  December 
1885  the  defendant  ceased  to  be  a  ward  of  Court.  On  the  17th 
December  his  estate  was  made  over  to  his  father  under  s.  65  of 
the  Court  of  Wards'  Act  (Bengal  Act  IX  of  1879).  On  [945]  the 
30th  December  the  defendant  applied  to  the  District  Judge  of 
Bhagulpore  to  be  appointed  guardian  of  his  minor  brother,  Dharam 
Prokash.  The  Judge  rejected  the  application,  being  of  opinion  that  the 
defendant  was  still  a  minor,  and  by  an  order  of  the  same  date  appointed 
one  Bhola  Nath  Mukherjee  manager  of  the  defendant's  estate.  The  High 
Court,  on  appeal,  in  the  case  of  Rndra  Prokash  Misser  v.  Bhola  Nath 
Mukhevjee  (1)  held,  the  Collector  having  been  appointed  guardian  of  the 
defendant's  estate  under  Act  XL  of  1858,  the  defendant  must  by  virtue  of 
s.  3  of  the  Indian  Majority  Act  (IX  of  1875)  continue  to  be  a  minor 
until  he  reached  the  age  of  twenty-one,  whether  the  original  guardian 
continued  to  act  or  not.  It  was  admitted  that  the  defendant  was  nineteen 
years  and  four  months  old  on  the  4th  December  1885. 

The  Subordinate  Judge  decided  in  the  defendant's  favour  upon  all 
the  points  raised  and  dismissed  the  plaintiff's  suit.  The  plaintiff's  appealed 
to  the  High  Court. 

Mr.  Woodroffe  (with  him  Mr.  R.  E.  Twiddle  and  Baboo  Saligram 
Singh),  for  the  appellants. 

Mr.  Sandel  and  Bab  bo  Kishovi  Lai  Goswami,  for  the  respondent. 

The  following  authorities  were  referred  to  in  the  course  of  the  argu- 
ments :— Act  XL  of  1858,  ss.  4,  12  ;  Indian  Majority  Act  (IX  of  1875),  s.  3  ; 
Court  of  Wards'  Act  (Bengal  Act  IX  of  1879),  ss.  7—11,  20,  65  ;  Contract 
Act  (IX  of  1872),  ss.  11,  56;  Rndva  Prokash  Misser  v.  Bhola  Nath 
Mukherjee  (1);  Khwakish  AH  v.  Suvju  Bvasad  Singh  (2);  Stephen  v. 
Stephen  (3)  ;  Periya  Sami  v.  Seshadri  Ayyengar  (4) ;  Mugniram  Murwari  v. 
Gursahai  Nnnd  (5) ;  Indian  Stamp  Act  (I  of  1879),  s.  33. 

JUDGMENT. 

The  judgment  of  the  Court  (PETHERAM,  C.  J.,  and  RAMPINI,  J.)  was 
delivered  by 

RAMPINI,  J. — The  plaintiffs  sue  the  defendant  for  the  sum  of 
Rs.  5,800  due  as  principal  and  for  the  sum  of  Rs.  2,081  due  as  interest  on 
ten  rokas  or  promissory  notes,  nine  of  which  were  executed  by  the  defend- 
ant, and  one  of  which  was  executed  by  [947]  one  Sital  Prosad 
Misser,  the  ammukhtar  or  general  agent  of  the  defendant,  between  the 
22nd  Aughran  and  26th  Falgoon  1293  Fusli,  i.e.,  the  14th  December  1885 
and  16tb  March  1886. 

The  answer  of  the  defendant  is  (1)  that  he  was  a  minor  at  the  time 
of  the  execution  of  these  rokas ;  (2)  that  he  signed  the  rokas  on  blank 
sheets  of  paper,  which  he  handed  over  to  Sital  Prosad,  and  that  he  himself 


(1)  12  C.  612. 
(4)  3  M,  11. 


(2)  3  A.  598. 
(5)  17  C.  347. 


(3)  8  C.  714  =  9  C.  901. 
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received  only  Rs.  2,000  out  of  the  Rs.  5,800  alleged  to  have  been  paid  to 
him  on  them ;  (3)  that  the  plaintiffs'  claim  on  five  of  these  rokas  is  barred 
by  limitation  ;  and  (4)  that  Sital  Prosad  had  no  authority  from  him  to 
borrow  money  or  pay  interest  on  his  behalf. 

The  lower  Court  has  found  all  these  pleas  in  favour  of  the  defendant, 
and  the  plaintiffs  now  appeal  and  contend  that  the  findings  of  the  Sub- 
ordinate Judge  are  wrong. 

We  proceed  to  deal  with  his  findings,  seriatim,  and,  first,  with  his 
finding  that  the  defendant  was  a  minor  at  the  time  of  the  execution  of 
these  rokas. 

It  is  admitted  that  the  defendant  was  ninteen  years  and  four  months 
old  at  the  time  of  the  execution  of  the  rokas,  but  it  is  said  that,  not- 
withstanding  this  fact,  he  was  then  a  minor  in  consequence  of  the  provi- 
sions of  s.  3  of  the  Indian  Majority  Act  (IX  of  1875)  which  prescribe  that 
any  person  of  whose  person  or  property  a  guardian  has  been  or  shall  be 
appointed  by  any  Court  of  Justice  shall  not  attain  his  majority  until  he 
shall  have  completed  the  age  of  21,  and  a  decision  of  this  Court,  Rttdra 
Prokash  Mtsstr  v.  Bhola  Nath  Mukherjee  (1),  has  been  cited  in  which  the 
question  of  the  majority  of  this  very  defendant  was  at  issue  and  in  which 
it  was  decided  that  he  did  not  attain  his  majority  until  the  age  of  21. 
But  the  present  plaintiffs  were  not  parties  to  that  case,  and  therefore  we 
cannot  regard  the  decision  in  the  case  of  Rudra  Prokash  Misser  v.  Bhola 
Nath  Mukherjee  (1)  as  more  than  a  legal  precedent  for  the  principle  that 
when  a  guardian  has  once  been  appointed  to  a  minor  under  the  provi- 
sions of  Act  XL  of  1858,  the  disability  of  infancy  will  last  till  the 
age  of  21,  whether  the  original  guardian  continue  to  act  or  not.  To 
enable  this  ruling  to  be  used  as  evidence  against  the  plaintiffs  in 
[948]  this  case,  it  is  incumbent  on  the  defendant  to  prove  in  this  case 
the  facts  on  which  that  decision  was  passed,  and  this  the  defendant  has 
failed  to  do.  He  has  not,  in  our  opinion,  in  any  way  proved  that  any 
guardian  of  his  person  or  property  ever  has  been  appointed  by  a  Court  of 
Justice  under  the  provisions  of  Act  XL  of  1858.  It  has  no  doubt  been 
said  that  a  guardian  of  his  property  was  appointed  by  the  Judge  of  Bhagul- 
pore  on  the  1st  September  1873,  inasmuch  as  on  that  date  the  Judge  of 
Bhagulpore  ordered  the  Collector  (presumably  of  Monghyr),  under  s.  12, 
Act  XL  of  1858,  to  take  charge  of  the  defendant's  property.  But,  in  the 
first  place,  there  is  no  legal  evidence  in  this  case  of  the  Judge  of  Bhagul- 
pore's  having  passed  any  such  order.  The  evidence  on  this  point  consists 
of  two  returns  submitted  by  the  Collector  of  Monghyr  to  the  Commis- 
sioner of  Bhagulpore,  the  first  of  which  is  without  date,  and  the  second 
of  which  is  dated  the  20th  March  1886,  and  which  have  been  marked 
Exhibits  GI  and  Cg  respectively.  In  these  it  is  recited  that  on  the  1st 
September  1873  the  Judge  of  Bhagulpore  directed  the  Collector,  under  s.  12, 
Act  XL  of  1858,  to  take  charge  of  the  estate  in  question.  But,  strictly 
speaking,  this  is  not  legal  evidence  of  the  Judge  having  passed  any  such 
order.  If  he  did  pass  such  an  order,  the  order  itself,  or  an  attested  copy 
of  it,  should  have  been  produced,  and  not  merely  a  recital  by  another 
officer  that  such  was  the  case,  there  being  nothing  to  show  how  that 
officer,  became  cognizant  of  the  alleged  order  of  the  Judge. 

In  the  second  place,  we  do  not  think  thai,  even  if  the  Collector  was 
appointed  by  the  Judge  under  s.  12,  Act  XL  of  1858,  to  take  charge  of 
the  defendant's  property,  it  can  be  said  that  a  guardian  of  his  property  was 
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appointed  within  the  meaning  of  s.  3  of  Act  IX  of  1875.  We  think  that 
the  guardian  there  referred  to  must  be  the  guardian  of  the  person  and  the 
administrator  of  the  property  of  a  minor  which  (whom)  the  Judge  has  power 
to  appoint  under  the  provisions  of  s.  7  of  Act  XL  of  1858.  It  is  to  be 
observed  that  in  s.  12  of  Act  XL  of  1858  the  Collector  is  not  styled  the 
guardian  of  the  person  or  property  of  the  minor,  whose  property  he  is 
appointed  to  take  charge  of ;  but,  on  the  contrary,  he  is  authorized  to 
appoint  some  other  person  or  persons  to  be  the  manager  of  the  property  and 
[949]  the  guardian  of  the  person  of  the  minor.  Now,  there  is  no  evidence 
whatever  in  this  case  to  show  that  any  such  manager  or  guardian  of  the 
defendant's  property  or  person  was  appointed  by  the  Collector  by  virtue 
of  the  order  of  the  Judge  passed  on  the  1st  September  1873,  and  if  there 
had  been,  this  would  not  have  brought  the  defendant  within  the  purview 
of  s.  3  of  the  Majority  Act,  for  the  Collector  is  not  a  Court  of  Justice. 

We  of  course  have  not  failed  to  notice  that  in  the  case  of  Rudra  Pvokash 
Misser  v.  Bhola  Nath  Mukherjee  (1),  the  Collector  has  been  spoken  of  as 
the  guardian  of  the  defendant's  property,  but  the  question  as  to  whether 
a  Collector  appointed  under  s.  12,  Act  XL  of  1858,  can  properly  be  styled 
the  guardian  of  a  minor's  property,  seems  never  to  have  been  raised  or 
considered  in  that  case.  We  therefore  do  not  think  that  this  point  can 
be  held  to  have  been  decided  in  that  case,  and  hence  we  do  not  feel  our- 
selves bound  by  that  decision  on  this  point. 

Then,  it  has  been  said  that  the  defendant  was  a  minor,  because  his 
estate  was  at  one  time  under  the  jurisdiction  of  the  Court  of  Wards  ; 
but  it  is.  clear  from  the  terms  of  s.  3  of  the  Majority  Act  that  the 
disability  of  minority  only  continues  as  long  as  the  Court  of  Wards 
retains  charge  of  the  minor's  property,  and  no  longer  ;  and  it  is  admitted 
and  shown  in  this  case  that  the  defendant's  property  was  released  by  the 
Court  of  Wards  on  the  6th  December  1885,  i.e.,  before  the  execution  by 
the  defendant  of  the  first  of  the  series  of  rokas  sued  on  in  this  suit. 

For  these  reasons  we  think  that  between  the  14th  December  1885  and 
the  16th  March  1886,  the  defendant  in  this  case  was  not  a  minor,  but  sin 
juris,  and  competent  to  enter  into  a  binding  contract. 

Then,  turning  to  the  facts  of  the  case,  we  feel  no  doubt  that  the 
defendant  executed  nine  of  the  rokas,  now  sued  on  (which  indeed  he  does 
not  deny)  and  got  the  full  amount  of  the  consideration  mentioned  in  them, 
as  well  as  the  Rs.  200  paid  on  the  roka  of  the  15th  Falgoon  1293,  which 
was  executed  for  him  by  his  admitted  general  agent  and  manager,  Sital 
Prosad,  who  swears  he  executed  it  with  the  defendant's  authority.  We 
entirely  disbelieve  the  defendant's  statement  that  he  signed  blank  sheets  of 
paper  and  entrusted  them  to  his  agent  Sital  Prosad,  who  handed  him  over 
[950]  °nly  Rs.  2,000  for  them.  The  evidence  adduced  on  behalf  of  the 
plaintiffs  shows  that  the  defendant  came  in  person  with  Sital  Prosad  and 
got  the  money  himself  on  all  occasions  but  one,  and  the  notes  themselves, 
except  Exhibit  No.  X,  show  that  the  amounts  of  the  loans  are  written  on 
them  just  above  or  below  the  signatures  evidently  by  the  same  hand  as 
affixed  the  signatures  to  them.  On  this  point  the  defendant  says  : — "  In 
some  blank  chittis  I  sent  through  Sital  Piosad,  I  noted  the  amount  to  be 
borrowed,  in  others  not.  "  The  rokas,  however,  show  that  this  was  done 
on  all  the  rokas,  except  Exhibit  X,  signed  by  the  defendant  himself.  This 
being  so,  we  cannot  believe  that  the  defendant  did  not  get  the  money.  But 
even  if  he  did  not  when  he  gave  Sital  Prosad  authority  to  get  the  money 
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from  the  plaintiffs  for  him,  as  he  says  he  did,  if  his  agent  did  not  give  it 
to  him,  he  is  liable  to  the  plaintiffs  for  the  amounts  paid  to  his  agent  on  his 
account  with  his  assent  and  at  his  instance.  There  seems  no  doubt  that  the 
money  was  borrowed  partly  to  meet  the  expenses  of  a  case  the  defendant 
was  carrying  on  in  the  High  Court,  partly  to  pay  the  Government 
revenue  due  on  the  defendant's  estate,  and  partly  to  defray  the  expenses 
of  the  Murhdn  ceremony  of  his  brother. 

There  remains  the  question  as  to  whether  the  suit  is  any  way  barred 
by  limitation.  It  is  admitted  that  if  the  payment  of  interest  on.  the  15th 
Falgoon  1293  is  proved,  then  the  suit  is  not  barred  with  regard  to  any  of 
the  rokas.  Now,  we  feel  no  doubt  that  the  interest  on  the  first  five  rokas 
was  paid,  as  alleged  by  Sital  Prosad.  We  see  no  reason  to  discredit  the 
endorsements  on  the  back  of  the  rokas.  The  Subordinate  Judge  says  they 
have  all  been  rubbed  or  fumigated  so  as  "to  give  them  an  appearance  of 
oldness^"  In  our  opinion  one  or  at  the  most  two  only  of  the  endorse- 
ments on  the  rokas  appear  to  have  been  rubbed  or  smudged,  and  we  do  not 
think  this  smudging  gives  them  any  appearance  of  oldness,  nor  can  we  see 
what  effect  it  has  had  on  them.  We  therefore  see  no  reason  for  suspect- 
ing their  authenticity  on  this  account.  On  the  whole,  we  think  that  the 
payment  of  the  interest  in  question  is  sufficiently  proved  by  these  endorse- 
ments and  by  the  oral  evidence  adduced  by  the  plaintiffs. 

The  next  question  is  whether  Sital  Prosad  was  "  duly  authorized  " 
to  make  such  payment.  It  is  to  be  observed  that  s.  20  of  the  [951] 
Limitation  Act  does  not  require  the  agent  to  be  authorized  in  writing, 
and  we  think  that  an  agent  may  impliedly  be  so  authorized.  Undoubtedly 
Sital  Prosad  was  authorized  to  borrow  money  for  the  defendant.  This  is 
clear  we  think  from  Sital  Prosad  and  the  defendant's  conduct,  as  well  as 
from  the  fact  that  while  defendant  admits  that  Sital  Prosad  was  his  am- 
mukhtar  and  manager,  he  does  not  produce  his  am-mukhtarnama  to  show 
how  his  authority  was  limited  ;  Sital  Prosad  says  it  was  left  in  his  zemin- 
dari  serishta.  We  therefore  consider  that  "Sital  Prosad  must  be  held  to 
have  been  authorized  to  make  the  payment  of  interest,  which  i_s  proved  by 
the  evidence  to.have  been  a  condition  precedent  to  the  plaintiffs  making 
any  further  loans  to  the  defendant.  In  addition  to  any  implied  authority, 
there  is,  we  think,  ample  evidence  to  show  that  the  defendant  was 'aware  of 
the  payment  immediately  after  it  was  made,  and  that  he  ratified  it  by 
receiving  the  balance  of  the  Rs.  200  from  Sital  Prosad  and  by  signing 
another  note  for  Rs.  20  J  with  the  knowledge  that  the  amount  due  for 
interest  had  been  paid  by  Sital  Prosad  out  of  the  amount  borrowed  by  him 
on  his  (the  defendant's)  account.  We,  therefore,  consider  that  the  defend- 
ant is  bound  by  the  payment  of  interest  made  on  his  behalf  on  the  15th 
Falgoon  1293  by  Sital  Prosad.  The  suit  is  consequently  not  barred  by 
limitation  in  respect  of  the  first  five  rokas,  and  the  defendant  is  accordingly 
liable  to  pay  the  full  amount  for  which  he  has  been  sued  in  this  suit. 

For  these  reasons  we  set  aside  the  findings  of  the  Subordinate  Judge 
in  this  case  on  all  points,  and  decree  the  suit  in  favour  of  the  plaintiffs  for 
the  full  amount  claimed  by  them  with  costs. 
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17  C.  §31.  MACMILLAN  AND  ANOTHER  (Plaintiffs)  v.  SURESH  CHUNDER  DEB 

(Defendant).*     f31st  July  and  1st  and    8th  August,  1890.] 

Copyright — Form  of  Registration — "  Selecteon,"  of  poems,  copyright  in — Infringe 
ment  of  copyright  by  publication  of  copy   before    registration— Assignments  of 
copyright  previous  to   registration — Limitation  of  suits  for    infringement   of 
copyright — Statute  5  &  6  Vic.,  c.  45. 

The  plaintiffs,  the  partners  of  a  firm  M.  &  Co.,  were  the  proprietors,  re- 
gistered under  5&6  Vic,,  c.  45,  of  the  copyright  of  a  selection.  [952]  of 
songs  and  poems,  composed  by  numerous  well-known  authors,  which  was 
prepared  by  one  P.  and  originally  published  in  1861.  Since  the  original 
publication  the  book  ran  through  several  editions,  one  of  which  was  published 
in  the  year  1882.  The  book  was  registered  under  the  provisions  of  the  above 
Statute  on  the  3th  February  1889,  the  name  of  both  the  publisher  and  proprietor 
being  entered  in  the  register  as  M.  &  Co.,  the  firm's  address  being  given,  and  the 
date  of  the  first  publication  was  entered  as  the  19th  July  1861.  The  poems 
contained  in  the  book  were  arranged  by  P.,  not  in  chronological  order  of  their 
production,  but  in  gradation  of  feeling  and  subject,  and  at  the  end  of  the  book 
were  given  some  notes,  critical  and  explanatory.  On  the  15th  January  1889  the 
defendant  published,  at  Calcutta,  a  book  containing  the  same  selection  of  poems 
and  songs  as  was  contained  in  P's,  book.  The  arrangement,  however,  of  the 
defendant's  book  differed  from  P's  in  that  the  poems  of  each  author  were  placed 
together  and  in  order  of  their  composition.  In  one  of  the  poems  the  defendant 
printed  forty  lines,  which  were  contained  in  the  work  by  the  original  author,  but 
which  were  omitted  by  P.,  and  in  another  poem  one  line.  In  many  places  there 
were  differences  of  reading  in  the  two  books,  and  in  more  of  punctuation.  In  the 
defendant's  book  some  of  the  titles  to  the  poems,  which  had  been  assigned  thereto 
by  P.  and  not  by  the  original  authors,  appeared,  as  well  as  a  good  many  of  P.'s 
notes,  some  with  acknowledgment  and  some  without.  With  each  poem  the  defen- 
dant gave  a  mass  of  notes,  critical  and  explanatory,  and  he  also  prefixed  to  the 
poems  of  each  author  a  biographical  notice-  The  suit  was  instituted  on  the  27th 
February  1890,  and  the  plaintiffs  complained  that  the  publication  of  defendant's 
book  constituted  a  breach  of  their  copyright  and  prayed  for  the  usual  relief  by  way 
of  injunction  and  damage.  They  contended  that  although  the  copyright  in  the 
works  of  the  original  authors  had  long  lapsed,  they  were  entitled  to  the  copyright 
in  the  "selection  "  made  by  P, 

It  was  contended  on  behalf  of  the  defendant  that  there  could  be  no  copyright 
in  such  a  selection  ;  that  if  any  existed  the  defendant's  book  did  not  infringe  it  ; 
that  the  plaintiff's  book  being  registered  as  first  published  in  1861  and  the  in- 
fringement charged  being  in  respect  of  the  edition  of  1882,  and  there  being  no 
evidence  to  show  that  the  same  selection  was  contained  in  the  latter  as  in  the  for- 
mer edition,  the  plaintiffs  were  not  entitled  to  the  relief  prayed  for  ;  that  the  author 
of  the  plaintiff's  book  being  P.,  in  whom  the  copyright  would  prima  facie  be, 
and  the  property  being  registered  as  in  the  plaintiffs'  firm,  the  registry  was  had, 
as  the  assignment  of  the  copyright  to  the  plaintiffs  was  not  shown  ;  that  the 
registration  was  also  bad,  as  the  entry  merely  contained  the  name  and  address  of 
the  plaintiffs'  firm  and  not  the  individual  names  and  addresses  of  the  partners  of 
the  firm  ;  that  the  publication  of  the  defendant's  book  having  been  before  the 
date  of  registration,  the  suit  will  not  lie  ;  and  that  the  suit  was  barred  by  the 
special  limitation  provided  by  s.  26  of  the  Statute  5  &  6  Vic.,  c.  45. 

[953]  Held,  thatisuch  a  "  selection  "  could  be  the  subject-matter,  of  copyright, 
the  true  principle  applicable  to  such  cases  being  that  one  person  is  not  at  liberty 
to  use  or  avail  himself  of  the  labour  which  another  has  been  at  for  the  purpose 
of  producing  his  work,  and  so  take  away  the  result  of  the  other's  labour,  or  in 
other  words  his  property. 
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Held  further,  that  the  defendant's  book  constituted  a  piracy  of  the  plaintiff's 
book,  and  had  infringed  their  copyright,  and  that  they  were  entitled  to  the  relief 
they  sought. 

Held,  also,  that  in  the  absence  of  any  evidence  to  the  contrary  it  was 
reasonable  to  assume  that  successive  issues  of  a  book  of  this  kind  under  the  same 
name  are  substantially  the  same  book ;  that  it  was  unnecessary  that  the  registry 
should  show  an  assignment  of  the  copyright  by  P.  to  the  plaintiffs  [Weldon  v. 
Dicks  (1)  followed]  ;  that  the  registration  was  not  bad  by  reason  of  the  names 
and  addresses  of  the  partners  of  the  firm  not  being  given  [Low  v.  Routledge  (2) 
and  Weldon  v.  Dicks  (1)  followed]  ;  that  the  title  to  copyright  is  complete 
before  registration,  which  is  only  a  condition  precedent  to  tlie  right  to  sue,  and 
that  the  plaintiffs  had  not  therefore  lost  their  right  of  action  by  reason  of  the 
defendant's  book  being  published  before  theirs  was  registered  [Tuck  v  Priester 
(3)  and  Gourband  v.  Wallace  (4)  followed];  and  that,  assuming  that  the  rule  of 
limitation  provided  by  s.  26  of  the  Statute  was  applicable  in  this  country,  the 
suit  was  not  barred  by  limitation  [Hogg  v.  Scott  (5)  followed]. 

[D.,  29  M.  292.] 

THIS  was  a  suit  for  infringement  of  copyright  brought  by  the 
members  of  the  firm  of  Messrs.  Macmillan  and  Company,  the  London 
publishers,  and  publishers  and  proprietors  of  a  book  called  "  The  Golden 
Treasury  of  Songs  and  Lyrics,"  which  was  a  selection  made  by  Professor 
Palgrave  from  the  poems  of  numerous  English  authors  of  various  periods. 
This  book  was  first  published  on  the  19th  July  1861,  since  which  date 
there  had  been  several  editions,  one  of  which  was  published  in  1882. 

The  suit  was  instituted  on  the  27th  February  1890  against  the 
defendant  to  restrain  the  publication,  printing,  and  sale  of  a  book  called 
"  Select  Short  Poems,  Part  X  with  copious  notes,  criticisms,  and  question 
papers,  etc.,  prescribed  for  the  B.  A.  Examination  of  the  Calcutta  Univer- 
sity, 1890,  and  for  the  first  B.A.  Examination  [954]  of  the  Bombay 
University."  This  work  was  issued  and  published  by  the  defendant  at 
Calcutta  on  or  about  the  15th  January  1889,  and  was  alleged  by  the 
plaintiffs  to  be  an  infringement  of  their  copyright. 

The  plaintiffs  alleged  that  the  copyright  in  the  "Golden  Treasury" 
belonged  and  had  always  belonged  to  them  ;  that  they  were  the  registered 
proprietors  of  the  first  and  subsequent  editions  thereof,  which  had  all  been 
duly  entered  at  Stationers'  Hall  in  the  Book  of  Registry  of  Copyrights  and 
Assignments,  kept  at  the  Hall  of  the  Stationers'  Company  in  London 
pursuant  to  the  Statute  5  &  6  Vic.,  c.  45,  and  they  annexed  a  duly  certified 
copy  of  an  entry  from  such  register.  Such  entry  was  as  follows  : — 

No.  111. 


Time  of 
making  the 
entry 

Title  of  book. 

Name  of  publisher 
and  place  of  publica- 
tion. 

Name  and  place  of 
abode  of  the  pro- 
prietor of  the  copy- 
right. 

Date  of 
first  publi- 
cation. 

February 
8,  1889. 

The   Golden   Trea- 
sury   of    the    best 
Songs    and      Lyri- 
cal  Poems  in    the 
English     language. 

Macmillan  &  Co,,  16, 
Bedford       Street, 
Strand,      London, 
W.C. 

Macmillan    &  Co., 
24,  Bedford  Street, 
Strand,  London, 
W.C. 

19th  July 
1861. 

1890 

AUG.  8. 

ORIGINAL 
CIVIL. 

17  C.  951. 


(1)  L.R.  10  Ch.  D.  247. 
(3)  L.R.  19  Q.  B.D.  629. 
(5)  L.R.  18  Eq.  444. 


(2)  33  L.J.  Ch.  717. 

(4)  25  W.R.  604  =  W.N.  1877,  p.  130. 
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1890 

AUG.  8. 

ORIGINAL 
CIVIL. 

17  C.  951. 


I  hereby  certify  that  the  above  written  is  a  ture  copy  of  an  entry  in  the  Book  of 
Registry  of  Copyrights  and  Assignments  kept  at  the  Hall  of  the  Stationers'  Company 
pursuant  to  Act  of  Parliament  5  &  6  Vic.,  c.  45. 

CHAS.  REID  REVINGTON. 

Witness  my  hand  this  9th  day  of  February 
1889. 

Registering  officer  appointed  by  the  Sta- 
tioners' Company. 


Stationers' 

Copyright  Registry 

Company. 


The  plaintiffs  further  alleged  that  the  book  was  sub-divided  into  four 
parts  or  books,  the  fourth  part  of  which  had  been  prescribed  by  the  Syndi- 
cates of  the  Calcutta  and  Bombay  Universities  respectively  as  one  of  the 
text-books  for  the  B.  A.  Examinations  ;  that  the  poems  and  extracts 
contained  in  the  book  were  selected  [955]  and  the  notes  thereto 
compiled  by  Professor  Palgrave  with  great  care,  taste  and  judgment 
and  were  the  outcome  of  a  large  expenditure  of  learning,  time  and  trouble, 
and  they  claimed  that  the  said  selection  and  notes  were  entitled  to  be  pro- 
tected from  the  infringement  and  piracy  by  the  defendant,  they  charged 
that,  both  as  regarded  the  notes  and  also  as  regarded  the  selection  of  the 
songs  and  poems,  Jhe  defendant  had  in  his  book  wrongfully  copied  and 
made  an  illegitmate  use  of  their  book,  and  of  the  taste,  judgment,  research- 
es and  learning  of  Professor  Palgrave,  and  that  the  defendant's  book 
was  an  infringement  of  their  copyright.  They  stated  that  they  first  got 
information  of  the  publication  of  the  defendant's  book  in  the  early  part  of 
the  year  1889  and  communicated  with  the  defendant  on  the  subject,  but 
that  he  did  not  comply  with  their  demand  to  stop  the  publication  and 
hand  over  all  copies  in  his  possession;  and  they  alleged  that  id  conse- 
quence of  the  defendant's  act  the  sale  of  their  book  had  been  greatly  inter- 
fered with  and  their  profits  had  been  considerably  diminished.  They 
accordingly  prayed  for  an  injunction  against  the  defendant  in  the  usual 
terms,  for  damages,  and  for  an  account  of  the  profits  made  by  him  on  past 
sales. 

The  defendant  in  his  written  statement  pleaded  that  the  author  of 
the  "  Golden  Treasury  "  being  Professor  Palgrave,  he  was  the  only  person 
entitled  to  the  copyright,  assuming  that  copyright  in  respect  of  the  book 
could  be  claimed  by  any  one.  He  admitted  that  the  book  was  first  pub- 
lished on  the  19th  July  1861,  but  denied  that  the  entry  in  the  register 
referred  to  by  the  plaintiffs  was  an  entry  made  pursuant  to  the  Statute 
5  &  6  Vic.,  c.  45,  and  he  submitted  that  the  suit  was  barred  by  limita- 
tion. He  stated  that  his  book  was  compiled  by  himself  and  published 
on  the  15th  January  1889  to  meet  the  wants  of  students  preparing  for  the 
B.  A.  Examinations,  and  he  denied  that  in  the  compilation  of 
his  work  he  had  wrongfully  copied  or  made  an  illegitimate  use  of 
the  "  Golden  Treasury."  He  also  stated  that  his  work  contained 
a  large  mass  of  information,  instructive  matter,  criticism  and  notes 
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useful   for   students,    and    he  denied    that    his    publication    infringed    the        1890 
copyright,    if   any,    of   the    plaintiffs.     He   stated    that    in    the    prepara-      Auc.^8. 
tion    of    his    work    he    had    recourse    to   the   complete    published    works    ORIGINAL 
of   the   authors   of    many    of    the    poems,    and    [956]    in    the   remaining      £IVIL> 

cases   he  had   referred    to  many    publications   other    than    the    «'  Golden         ' 

Treasury."  He  relied  on  the  differences  in  the  text  and  arrangement  17  <j.  931. 
of  the  poems  in  the  two  works  as  supporting  his  case,  and  while 
admitting  that  some  of  Professor  Palgrave's  notes  had  been  taken, 
pointed  out  that  only  in  these  instances  had  they  been  so  taken  without 
acknowledgment.  He  stated  that  the  poems  contained  in  his  work  had 
been  prescribed  for  the  B.  A.  Examination,  and  submitted  that  as  the 
"  Golden  Treasury"  was  not  a  work  aiming  at  instruction,  and  did  not 
fulfil  the  functions  of  an  educational  work,  the  publication  of  such  a  work 
as  his  became  necessary,  and  he  denied  that  by  its  publication  he  had 
caused  any  damages  to  the  plaintiffs  by  diminishing  the  sale  of  the 
"  Golden  Treasury." 

Mr.  Pugh  and  Mr.  Garth,  for  the  plaintiffs. 

Mr.  Bannerjee  and  Mr.  O'Kinealy,  for  the  defendant. 

The  following  issues  were  settled  at  the  hearing, — 

(1)  Are  the  plaintiffs  the  owners  of  the  copyright,  if  any  ? 

(2)  Is  the   entry   in  the    book    of  registration    a  sufficient   compliance 
with  the  Statute  so  as  to  enable  the  plaintiffs  to  maintain  the  suit  ? 

(3)  Has  the  defendant  infringed  the  plaintiffs'  copyright  ? 

(4)  Is  the  plaintiffs'  right   to  sue   in  respect   of   the    publication  of  the 
defendant's  book  barred  by  limitation  ? 

The  evidence,  on  behalf  of  the  plaintiffs,  given  at  the  hearing 
consisted  of  a  certified  copy  of  the  entry  above  referred  to,  and  certain 
formal  proof  of  the  publication  of  the  plaintiffs'  book  and  the  publication 
and  sale  of  the  defendant's  work  and  copies  of  the  1882  edition  of  the 
former  were  put  in.  Certain  correspondence  which  had  passed  between 
the  parties  was  also  tendered  and  admitted.  In  support  of  his  case  the 
defendant  was  called  and  examined. 

It  •  appeared  from  the  evidence  that  the  "  Golden  Treasury  "  was 
divided  into  four  books,  each  book  corresponding  to  a  period  of  literary 
history.  The  poems  in  each  book  were  arranged,  not  in  chronological 
order  of  their  production,  but,  as  stated  in  the  preface,  "  in  gradation  of 
feeling  or  subject." 

At  the  end  of  the  work  there  was  a  summary  of  each  book  and 
some  notes,  critical  and  explanatory.  The  fourth  book,  in  respect  of 
which  this  suit  was  brought,  contained  selected  poems  of  [957] 
Wordsworth,  Coleridge,  Shelly  and  other  authors,  and  had  been 
set  as  a  text-book  by  the  Calcutta  University.  The  defendant's  book  con- 
tained the  same  selection  of  poems  as  the  fourth  book  of  Professor 
Palgrave.  The  arrangement  of  the  poems  was,  however  altered,  those  of 
each  author  being  placed  together  and  in  order  of  their  composition,  and 
prefixed  to  the  poems  of  each  author  was  a  biographical  notice.  With  each 
poem  was  a  large  number  of  notes  and  other  critical  and  explanatory 
matter,  and  it  appeared  that  a  good  many  of  Professor  Palgrave's  notes  had 
been  copied,  some  with  acknowledgment  and  some  without.  In  one  poem 
of  Shelley's  some  forty  lines  were  printed  which  Professor  Palgrave  had 
omitted,  and  in  one  of  Wordsworth's,  one  line.  In  a  good  many  places  there 
were  differences  of  punctuation,  and  in  a  few  of  reading.  Titles  affixed  by 
Professor  Palgrave  to  some  of  the  poems  also  appeared  in  the  defendant's 
work  and  appeared  clearly  to  have  been  borrowed,  as  they  did  not  appear 
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1890       in  the  work  of  the  original  authors.     The  defendant   in  his  evidence  stated 

AUG.  8.      that  he  had  selected  these  poems  bacause  they  were  set  by  the   University. 

f  He  stated  that  he  had  seen  what  poems  were  included    in  Part  IV  of  Pro- 

URIGINAL   £essQr    pa]grave's    book,    but  denied  that  he  had  taken  his    versions  from 

^VIL*       that  book,  and  stated  that  in  the  majority  of  instances  he    had  gone  to  the 

17  C.  931.     works  of  the  original  authors  for    them.     Apart  from  the   notes,  he  stated 

that  he -made    no  use  of   the  plaintiffs'   book,   except   to  see    what    poems 

were   contained    in  it.     He  denied   that  he   had    copied   any   of  the  titles, 

but  could  not  say    where  he  had  got  those    which    did    not  appear    in  the 

works  of  the  original    authors    but  were  assigned    to  some  of  the  poems  in 

Professor  Palgrave's  book. 

Mr.  Pugh  (in  opening  the  plaintiff's  case)  pointed  out  that  what  was 
set  as  a  text-book  for  the  B.  A.  Examination  was  Palgrave's  "  Golden 
Treasury,  Part  IV,"  and  not  the  selection  of  poems  contained  therein, 
and  that  it  was  clear  the  defendant's  selection  was  taken  from  the  plaint- 
iffs' book,  and  was  not  the  result  of  independent  labour  and  research. 
The  variations  relied  on  by  the  defendant  were  evidently  inserted,  most 
of  them,  merely  with  a  view  to  conceal  the  piracy,  and  the  defendant  could 
not  be  allowed  to  protect  himself  in  that  way.  It  was  clear  the  titles  of 
the  poems  referred  to  and  the  notes  had  been  copied.  The  [9381  last  case 
upon  the  question  in  this  Court  was  that  of  Macmillam  v.  Kally  Das 
Mooker/ee  (1)  decided  by  Wilson,  J.,  which  showed  that  in  such  cases  as 
this  of  compilation,  a  person  had  no  right  to  use  another's  work  to  lighten 
his  own  labours.  On  the  question  of  copyright  in  selections  there  were  no 
direct  authorities,  but  he  referred  to  Longman  v.  Winchester  (2),  Spiers 
v.  Brown  (3),  Butterworth  v.  Robinson  (4),  Sweet  v.  Penning  (5),  Smith  v 
Chatto  (6),  and  Copinger  on  Copyright,  p.  13. 

Mr.  Bonnerjee  (on  behalf  of  the  defendant)  submitted  that  the  plaintiffs 
had  proved  no  case  whatever  with  reference  to  the  edition  of  1882  as  the 
certificate  only  referred  to  the  edition  of  1861,  and  assuming  that  they 
could  have  a  copyright  in  that  edition  they  could  only  have  it  in  those 
parts  of  that  edition  which  appeared  in  the  one  of  1882,  and  as  there  was 
no  evidence  on  this  point,  the  suit  must  fail  [Murray  v.  Bogue  (7).  The 
book  admittedly  being  the  work  of  Professor  Palgrave,  the  plaintiffs 
are  only  the  assignees  of  the  copyright  in  the  book.  That  being  so, 
to  satisfy  the  requirements  of  the  Act,  the  plaintiffs  should  have  registered 
Professor  Palgrave  as  the  owner  and  themselves  as  such  assignees,  and  con- 
sequently the  registration  is  bad.  It  is  also  bad  because  the  firm  is  regis- 
tered as  the  proprietor,  and  in  law  there  is  no  such  person.  The  names 
and  residences  of  the  partners  should  have  been  given.  Next,  the  suit  will 
not  lie  as  the  defendant's  book  was  published  before  the  plaintiffs'  book 
was  registered.  It  is  also  barred  by  limitation,  as  it  has  not  been  brought 
within  12  months  of  the  publication  of  the  defendant's  book,  as  required 
by  s.  26  of  the  Statute  5  and  6  Vic.,  c.  45. 

Upon  the  main  question  in  the  case  there  has  been  no  infringement 
of  copyright.  What  the  University  set  was  Palgrave's  collection  of  poems 
for  the  sake  of  convenience  instead  of  setting  out  the  list  of  the  poems. 
The  "  Golden  Treasury  "  is  not  suited  for  educational  purposes,  and  the 
defendant  was  perfectly  entitled  to  take  these  poems  from  Palgraye's  book 
and  prepare  them  in  the  way  he  has  done  to  assist  students.  The  notes 

(1)  Unreported  O.C.  Suit  No.  106  of  1880.  (2)   6  Vesey  269. 

(3)  6  W  R.  En.  352.  (4)  5  Vesey    709.  (5)  16  C.B.  491. 

(6)  31  L.T.N.S.  775.  (7)   1  Drew  353. 
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in  the  defendant's  book  show  the  different  scope   of   the    work.     Palgrave        1890 
took    no   credit   for   the    [959]  selection,  but  merely  for  the  arrangement,      AUG.  8. 
and  that  the  defendant  has  not    copied.     Apart   from    arrangement,    there 
could    be   no   copyright    in    selection,    and  any  one  can  print  these  poems.       RIG 
It  is  clear  the    defendant's    work   is   an    independent   one    with    a   totally      ^IVIL- 
different  object   to   the  plaintiffs'.     He  cited  the  following  cases  in  support     ^7  c  931 
of  his  arguments : — Jarrold  v.    Houlston   (1),    Wilkins   v.    Aikin   (2),    Spiers 
v.  Brown  (3),  Tuck  v.  Priester  (4),  dementi  v.  Walker  (5). 

Mr.  Pugh  in  reply  : — The  only  substantial  question  in  the  case  is 
whether  such  a  selection  is  prohibited.  Spiers  v.  Brown  (3)  is  in  my 
favour.  It  is  clear  from  the  book  itself  that  the  defendant  has  not,  as 
alleged,  honestly  compiled  his  work  for  the  benefit  of  students.  He  has 
copied  the  selection  notes  and  even  some  of  the  titles,  and  the  alterations 
relied  on  are  merely  colourable.  Murray  v.  Bogue  (6)  is  distinguishable 
and  Tuck  v.  Priester  (4)  was  under  a  different  Statute.  Gouband  v. 
Wallace  (7)  is  an  authority  against  the  contention  of  the  other  side,  that 
a  suit  won't  lie  when  an  infringement  has  taken  place  before  registration. 
In  registering  it  is  optional  to  enter  the  name  of  the  firm  or  the  names  of 
the  partners.  Copinger  on  Copyright,  p.  137,  Low  v.  Routledge  (8)  per 
Kindersley,  V.  C.  The  contention  that  Palgrave  was  the  proprietor  and 
that  the  plaintiffs  should  have  been  registered  as  assignees  is  contrary  to 
the  decision  in  Lover  v.  Davidson  (9).  On  the  question  of  limitation 
Hogg  v.  Scott  (10)  is  against  the  defendant's  contention. 

The  following  judgment  was  delivered  on  8th  August: — 

JUDGMENT. 

WILSON,  J. — This  is  a  suit  brought  to  restrain  an  alleged  infringement 
of  copyright.  The  plaintiffs  are  the  proprietors,  registered  under  5  and 
6  Vic.,  c.  45,  of  the  copyright  of  a  work  published  under  the  title  of  '  The 
Golden  Treasury  of  Songs  and  Lyrics.'  The  book  contains  a  selection, 
made  by  Mr.  Palgrave,  from  the  poems  of  many  English  authors  of  various 
periods.  It  is  divided  into  books,  each  book  corresponding  to  a  period 
of  literary  history.  The  [960]  poems  in  each  book  are  arranged,  not  in 
the  chronological  order  of  their  production,  but,  as  the  preface  says, 
1  in  gradation  of  feeling  or  subject.'  At  the  end  of  the  work  are  placed  a 
summary  of  each  book,  and  some  notes  critical  and  explanatory.  The 
fourth  book  contains  selected  poems  of  Wordsworth,  Coleridge,  Hartley 
Coleridge,  Southey,  Hood,  Wolfe,  Shelley,  Allan  Cunningham,  Keats, 
Charles  Lamb,  Byron,  Scott,  Campbell  and  Moore. 

The  plaintiffs  complain  that  the  defendant  has  infringed  their  copy- 
right by  the  publication  of  a  book  which  he  has  issued,  under  the  title 
'  Select  Short  Poems,  Part  X,  with  copious  notes,  criticisms,  and  question- 
papers,  &c.,  prescribed  for  the  B.  A.  Examination  of  the  Calcutta 
University  for  the  year  1890,  and  for  the  first  B.  A.  Examination  of  the 
Bombay  University.'  These  poems  are  the  same  selection  as  those  in 
the  fourth  book  of  the  Golden  Treasury ;  and  that  the  selection  was 
borrowed  by  the  defendant  is  beyond  all  doubt,  because  what  was  set 
as  a  text-book  by  the  Calcutta  University  was  the  fourth  book  of 
Mr.  Palgrave's  work.  Titles  affixed  by  Mr.  Palgrave  to  certain  poems  have 
also  been  borrowed  ;  and  a  good  many  of  his  notes  have  been  copied,  some 

(1)  3  K.  &  J.  708.  (2M7  Vesey.  422.  (3)  6  W.  R.  Eng.  352. 

(4)   L.R    19QB.D.  629.         (5)  2  B.  &.  C.  861  (6)   I  Drew    358. 

(7)  25  W.R.  Eng  604=  W.N.  (1877)  130.  (8)  33  L.  J.  Ch.  717. 
(9)   1  C.  B.  N.  S.  182.           (1C)  L.  R.  18  Eq.  444. 
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1890        with   acknowledgment    and    some    without.    On    the    other    hand,    the 

AUG.  3.      arrangement    of    the    poems  has  been  altered.     Those  of  each  author  are 

placed  together,  and  in  the  order  of  their  composition.     In  one   poem  of 

ORIGINAL   ghelley  the   defendant  prints  forty  lines  which  Mr.  Palgrave  had  omitted  ; 

CIVIL.      jn  Qne  Qf  Wordsworth  one  line.     In  many  places  there  are  differences  of 

C~951      reading,    and    in    more    of    punctuation.     Whether    these  differences  are 

mainly  due  to  the  editor  or  to  the  printer  I    cannot    say.     The    defendant 

has  prefixed   to  the   poems  of  each  author  a  biographical  notice  ;  and  with 

each  poem  he  gives  a  mass  of  notes  and    other    critical    and    explanatory 

matter.     Mr.  Palgrave's  summary  of  his  fourth  book  is  not  given. 

The  main  question  is  whether  the  defendant's  book  is  a  piracy  of  Mr. 
Palgrave's.  If  the  question  had  turned  only  on  the  notes  which  have  been 
borrowed,  I  should  not  have  been  prepared  to  answer  that  question  in  the 
affirmative.  The  defendant's  book  purports  to  be  a  sort  of  variorum  edition 
of  the  poems  ;  it  gives  explanations  and  critical  estimates  derived  from 
many  sources  ;  and  the  notes  taken  from  Mr.  Palgrave  are  not  many  in 
number,  and  [961]  bear  a  very  small  proportion  to  the  whole  mass  of  anno- 
tations. 

But  Mr.  Palgrave's  selection  of  poems  has  been  borrowed  by  the 
defendant,  and  the  important  question  is  whether  that  is  an  infringement 
of  copyright.  And  first  I  have  to  consider  whether  there  is  copyright  in 
a  selection.  There  has  not,  so  far  as  I  know,  been  any  actual  decision 
upon  this  question.  But  upon  principle  I  think  it  clear  that  such  a  right 
does  exist ;  and  there  is  authority  to  that  effect  as  weighty  as  anything 
short  of  actual  decision  can  be.  In  the  case  of  works  not  original  in  the 
proper  sense  of  the  term,  but  composed  of,  or  complied  or  prepared  from 
materials  which  are  open  to  all,  the  fact  that  one  man  has  produced  such 
a  work  does  not  take  away  from  any  one  else  the  right  to  produce  another 
work  of  the  same  kind,  and  in  doing  so  to  use  all  the  materials  open  to  him. 
But,  as  the  law  is  concisely  stated  by  Hall,  V.C.,  in  Hogg  v.  Scott  (1),  "  the 
true  principle  in  all  these  cases  is,  that  the  defendant  is  not  at  liberty  to 
use  or  avail  himself  of  the  labour  which  the  plaintiff  has  been  at  for  the 
purpose  of  producing  his  work,  that  is,  in  fact,  merely  to  take  away  the 
result  of  another  man's  labour,  or,  in  other  words,  his  property."  I  chink 
it  unnecessary  to  refer  in  detail  to  the  case  ;  it  is  enough  to  say  that  this 
principle  has  been  applied  to  maps,  to  road  books,  to  guide  books,  to  street 
directories,  to  dictionaries,  to  compilations  on  scientific  and  other  subjects. 
This  principle  seems  to  me  clearly  applicable  to  the  case  of  a  selection  of 
poems.  Such  a  selection  as  Mr.  Palgrave  has  made  obviously  requires 
extensive  reading,  careful  study  and  comparison,  and  the  exercise  of  taste  and 
judgment  in  selection.  It  is  open  to  any  one  who  pleases  to  go  through  a 
like  course  of  reading,  and  by  the  exercise  of  his  own  taste  and  judgment 
to  make  a  selection  for  himself.  But  if  he  spares  himself  this  trouble  and 
adopts  Mr.  Palgrave's  selection,  he  offends  against  the  principle.  In  Long- 
man v.  Winchester  (_')  at  p.  271,  Lord  Eldon  laid  down  the  principle  I 
have  stated,  and  referred  to  various  cases  to  which  it  had  been  applied  or 
was  applicable,  and  said  : — "  So  in  the  instance  mentioned  by  Sir  Samuel 
Romilly,  a  work  consisting  of  a  selection  from  various  authors,  two  men 
might  perhaps  [962]  make  the  same  selection  ;  but  that  must  be  by  resorting 
to  the  original  authors,  not  by  taking  advantage  of  the  selection  already 
made  by  another."  And  this  passage  is  cited  as  an  authority  by  Lord 

(1)  L.R.  18  Eq.  444,  see  page  458.  (2)   16  Vesey  269,  see  page  271. 
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Hatherley,  then  Vice-Chancellor,  in  Spiers  v.  Brown  (1).     I  am  of   opinion        J890 
that    the    selection   of    poems   made  by  Mr.  Palgrave  and  embodied  in  the       AUG.  9. 
Golden  Treasury  is  the    subject   of   copyright,    and    that   the   defendant's 
book  has  infringed  that  right.  ORIGINAL 

Some  other  points  of  a  more  or  less  technical  nature  were  raised  on 
behalf  of  the  defendant.  It  was  pointed  out  that  the  book  registered  was  17 
registered  as  first  published  in  1861,  whereas  the  infringement  charged 
is  of  an  edition  of  1882 ;  it  was  contended  that  it  ought  to  be  proved 
affirmatively  that  the  poems  in  the  edition  of  1882  were  contained  in 
that  of  1861,  and  Murray  v.  Bogue  (2)  was  cited.  In  the  absence  of  any 
reason  to  suppose  the  contrary,  I  think  it  is  reasonable  to  assume  that 
successive  issues  of  a  book  of  this  kind,  under  the  same  name,  are 
substantially  the  same  book. 

It  was  next  contended  that  the  author  of  the  book  being  Mr.  Palgrave 
in  whom  the  copyright  would  prima  facie  be,  and  the  property  being 
registered  as  in  the  present  plaintiffs,  the  registry  is  bad  because  it  does 
not  show  an  assignment  to  them.  But  the  Act  does  not  seem  to  me  to 
require  any  such  thing  ;  and  it  has  been  so  held  in  Weldon  v.  Dicks  (3). 

It  was  further  contended  that  the  registration  was  bad  because  it 
contained  the  firm  and  business  address  of  the  plaintiffs,  and  not  the 
individual  names  and  addresses  of  the  partners  in  the  firm.  But  this  is 
contrary  to  the  view  expressed  by  Kindersley,  V.  C.,  in  Low  v.  Routledge  (4), 
and  that  acted  upon  by  Malins,  V.  C.,  in  Weldon  v.  Dicks  (3),  which  I 
follow. 

Then  it  was  contended  that  the  publication  of  the  defendant's  book- 
having  been  before  the  registration,  this  suit  would  not  lie.  But  it  is 
clear  that  the  title  to  copyright  is  complete  before  registration,  which  is 
only  a  condition  precedent  to  the  right  to  sue.  This  is  made  very  clear 
by  the  reasoning  in  the  judgments  in  [963]  Tuck  v.  Priester  (5),  decided 
on  another  Act.  And  it  was  expressly  so  held  in  Gouband  v.  Wallace  (6). 

Lastly,  reliance  was  placed  on  s.  26  of  the  Act,  which,  it  was 
suggested,  prescribed  one  year  as  the  period  of  limitation  for  such  a  suit 
as  the  present.  But,  assuming  that  a  rule  of  limitation  in  the  Act  would 
be  applicable  in  this  country,  the  decision  in  Hogg  v.  Scott  (7)  "negatives 
the  contention. 

There  will  be  a  perpetual  injunction  restraining  the  printing  or  sale 
of  the  defendant's  book  as  being  an  infringement  of  the  plaintiffs'  copyright 
with  costs  on  scale  2. 

Decree  for  plaintiffs. 

Attorneys  for  the  plaintiffs :  Messrs.  Harris  d^  Simmons. 
Attorney  for  the  defendant  :  Baboo  G.  C.  Chunder. 
H.  T.  H. 


(1)  6  W.R.  Eng.  352,  see  page  353.  (2)  1  Drew  353. 

(3)  L.R.  10  Ch.  D.  247.  (4)  33  LJ.  11  Ch.  717,  see  page  724. 

(5)  L.R.  19  Q.B.D.  629.  (6)  25  W.R.  Eng.  604=  W.N.  1877.  130. 
(7)  L.R.  18  Esq.  444. 
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TARINI  CHURN  SINHA  AND  ANOTHER  (Plaintiffs')  v.  WATSON 
AND  Co.  (Defendants)*      [19th  May,  1890.] 

Fishery,  Right  of — Jalkar — Navigable  river — Change  in  course  of  the  river. 

The  jalkar,  or  right  of  fishing,  in  a  navigable  river  is  not  affected  by  reason  of 
the  river  having  merely  changed  its  course. 
Gray  v.  Anund  Mohun  Moitra  (1)  followed. 
Sibessury  Dabea  v.  Lukhy  Dabea  (2)  distinguished. 

[R.,  33  C.  15  =  9C.W.N.  934;  12  C.L.J.    216=7   Ind.    Cas.    140    (144);    18  C.LJ.    399 
(422).] 

THIS  was  a  suit  for  the  recovery  of  possession  of  68  bighas  of  reformed 
chur  land  of  the  jalkar,  or  right  of  fishing,  over  a  portion  of  the  river 
Howlia,  a  public  navigable  river,  and  for  mesne  profits  of  the  land  and 
the  jalkar  from  the  year  1291  (1 884)  until  the  institution  of  the  suit  on 
the  22nd  Bysack  1294  (20th  May  1«87). 

The  plaintiffs,  Tarini  Churn  Sinha  and  Gopi  Sundari  Dasi,  were  joint- 
proprietors  of  the  entire  16  annas  of  mouzah  Bowat,  pergunnah  Bhand- 
ordaha,  in  the  district  of  Nuddea.  Their  case  was  [964]  that  the  land  in 
suit  was  a  re-formation  on  the  original  site  of  land  appertaining  to  their 
zemindari  of  mouzah  Bowat ;  that  it  had  submerged  into  the  bed  of  the 
Howlia  in  1283  (1876)  when  that  river,  which  at  the  time  of  the  thak  and 
survey  measurements  in  1854  and  prior  to  1283,  used  to  flow  towards  the 
north  and  west  of  the  mouzah,  suddenly  changed,  its  course  and,  taking  a 
south  easterly  direction,  flowed  through  it ;  that  upon  the  land  re-forming 
on  the  opposite  side  of  the  river  the  plaintiffs  in  Bysack  1290  (April  1883) 
proceeded  to  take  possession  of  the  land  as  well  as  the  jalkar  over  the  por- 
tion of  the  river  which  flowed  through  their  property,  but  were  resisted 
by  the  defendants,  Watson  and  Company. 

The  defendants  alleged  that  more  than  12  years  previous  to  the 
institution  of  the  suit  the  land  in  dispute  had  submerged  in  the  bed  of  the 
river  Howlia,  and  denied  that  it  was  a  re-formation  on  the  site  of  any 
portion  of  mouzah  Bowat.  They  pleaded  that  the  suit  was  barred  by 
limitation,  inasmuch  as  they  had  been  in  adverse  possession  of  both  the 
land  and  the  jalkar  for  upwards  of  12  years  :  they  further  pleaded  that 
the  jalkar  right  of  the  Howlia  from  Kadipur  to  Gazadia  khal  and  Boalia 
was  included  in  the  istemrari  settlement  of  taraf  Srirampur,  which  con- 
stituted their  zemindari ;  that  the  jalkar  had  been  in  the  possession  of 
the  maliks  of  the  said  zemindari  since  the  time  of  the  decennial  settle- 
ment ;  that  they  had  regularly  paid  the  rent  fixed  for  the  jalkar  and  were 
in  possession. 

The  Subordinate  Judge  found  that  ths  greater  portion  of  the  land  was 
submerged  in  1283,  and  that  the  re-formation  on  the  original  site  took 
place  subsequently  and  within  12  years  of  the  suit  and  accordingly  held 


*  Appeal  from  Appellate  Decree  No.  879  of  1889,  against  the  decree  of  F.  F. 
Handley,  Esq.,  Judge  of  Nuddea,  dated  the  24th  of  January  1889,  modifying  the  decree 
of  Baboo  Gonesh  Chunder  Chowdhry,  Subordinate  Judge  of  Nuddea,  dated  the  28th  of 
April  1888. 

(1)  W.R,  (1864)  108.  (2)  1  W.R.  88. 
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that  the  suit  was  not  barred.  But  in  coming  to  the  conclusion  that  the 
plaintiffs  were  entitled  to  the  jalkar  of  the  portion  of  the  river  which 
flowed  through  their  land,  the  Subordinate  Judge  remarked  : — 

"  It  has  already  been  found  that  the  portion  of  the  jalkar  lying  on 
the  south  and  south-east  of  the  black  dotted  line  marked  in  the  ameen's 
map  is  situate  within  the  boundary  of  plaintiffs'  zemindari,  mouzah  Bowat. 
The  jalkar  being  so  situate,  the  question  to  be  decided  is  whether  it  is 
the  property  of  the  plaintiffs.  It  appears  from  the  evidence  of  the 
witnesses  on  both  sides  that  the  encroachment  of  the  river  on  plaintiffs' 
mouzah  was  not  gradual.  According  to  the  statement  of  the  witnesses  for  the 
[965]  plaintiffs,  the  greater  portion  of  the  land  was  diluviated  in  one 
year,  i.e.,  during  the  rainy  season  of  1283,  and  the  remaining  portion  was 
washed  away  in  subsequent  years.  The  witnesses  for  the  defendants 
state  that  the  diluviation  was  completed  in  one  years,  i.e.,  during  the 
rains  of  1278.  It  also  appears  from  the  evidence  of  some  of  the  witness- 
es  for  the  defendants  that  the  river  Howlia  has  since  become  more  nar- 
row and  shallow  in  consequence  of  the  silting  up  of  its  source  at  Mata- 
bhanga.  Under  these  circumstances,  I  am  of  opinion  that  the  right  in 
this  portion  of  the  jalkar  has  become  vested  in  the  plaintiffs,  they  being 
owners  of  the  bed  of  this  portion  of  the  river.  It  is  undoubtedly  proved 
by  documents  produced  by  the  defendants  that  the  jalkar  right  in  the 
Howlia  from  Kadipur  to  Shyampur  and  from  Rajnagar  to  Gujra  khal 
belongs  to  them,  and  that  the  portion  of  the  river,  of  which  the  jalkar 
right  is  in  dispute,  lies  within  these  limits.  But  as  it  is  found  that  the 
change  in  the  course  of  the  river  here  was  sudden  and  not  gradual,  the 
defendants  are  not  entitled  to  extend  their  right  of  fishery  over  this  por- 
tion of  it.  The  ruling  in  the  case  of  Sibessury  Dabea  v.  Lukhy  Dabea  (1) 
is  an  authority  in  support  of  this  view." 

The  Subordinate  Judge  accordingly  gave  the  plaintiffs  a  decree  for 
possession  of  that  portion  of  the  disputed  land  and  jalkar  which  was 
found  to  be  situate  within  the  boundary  of  mouzah  Bowat,  together 
with  mesne.  profits  from  the  date  of  dispossession  until  delivery  of 
possession. 

On  appeal  the  District  Judge  reversed  the  decision  of  the  Subordi- 
nate Judge  in  so  far  as  it  gave  the  plaintiffs  possession  of  the  jalkar 
on  the  ground  that  the  defendants  held  the  jalkar  by  grant,  and 
having  been  in  possession  for  25  years,  had  acquired  a  title  to  it  by 
prescription  as  well. 

The  plaintiffs  appealed  to  the  High  Court. 

Baboo  Jusoda  Nimdun  Pramanick,  for  the  appellants. 

Baboo  Bhowani  Churn  Dutt,  for  the  respondents. 

JUDGMENT. 

The  judgment  of  the  Court  (O'KiNEALY  and  AMEER  ALI,  JJ.)  was 
delivered  by 

AMEER  ALI,  J. — The  point  involved  in  this  appeal  is  whether 
a  right  of  jalkar  in  a  public  navigable  river  can  exist  apart  from 
the  right  to  the  bed  of  the  river,  or  must  it  necessarily  follow  [966] 
that  right.  Both  these  questions  have  heen^  raised  and  discussed  in 
other  cases ;  still  they  are  of  some  difficulty.  The  facts  of  the  case  are 
these : — The  river  Howlia,  which  is  a  public  navigable  river  flowed  prior 

(1)  1  W.R.  88. 
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to  1283,  in  a  certain  course  ;  and  it  seems  to  have  in  1283,  or  thereabouts, 
adopted  a  different  channel,  and  is  now  running  over  a  portion  of  the 
plaintiff's  land.  The  plaintiffs  sue  to  establish  their  jalkar  right  over  that 
portion  of  the  river  which  flows  over  their  land.  Admittedly,  the  defend, 
ants  have  a  jalkar  right  by  grant  from  Government  over  this  river  within 
certain  specified  limits ;  and  there  is  no  question  that  the  jalkar,  which 
is  claimed  by  the  plaintiffs,  falls  within  that  limit ;  it  is  also  undisputed 
that  the  river  in  its  present  channel  is  a  public  and  navigable  river.  The 
Subordinate  Judge  held,  apparently  on  the  authority  of  the  case  of  Sibes- 
sury  Dabee  v.  Lukhy  Dabee  (1)  that,  inasmuch  as  the  destruction  of  the 
river  was  sudden  and  not  gradual,  the  defendants  are  not  entitled  to  their 
jalkar  right  over  the  river  in  its  present  course,  but  that  their  right  is 
restricted  by  the  rights  of  those  over  whose  lands  the  river  now  flows  ; 
and  in  that  view  of  the  matter  he  made  a  decree  in  favour  of  the  plaintiffs. 
He  says : — "  under  these  circumstances "  (referred  to  by  him  in  the 
judgment):  ",I  am  of  opinion  that  the  right  in  this  portion  of  the  jalkar  has 
become  vested  in  the  plaintiffs,  they  being  owners  of  the  bed  of  this  river." 
On  appeal  to  the  District  Judge,  that  Court  took  a  different,  and,  we  think, 
a  correct  view  of  the  principle  applicable  to  the  case.  It  seems  to  us  that 
the  decision  of  the  case  depends  upon  the  answer  to  the  question — Do  the 
defendants  lose  the  right,  admittedly  vested  in  them,  by  a  change  in  the 
course  of  the  river,  though  the  river  does  not  lose  the  character  of  a 
navigable  river,  and  continues  subject  to  the  rights  of  the  public  as  before  ? 
We  think  the  principle  applicable  to  the  case  was  discussed  and  enunciated 
so  early  as  1864  in  the  case  of  Gray  v.  Ammd  Mohun  Moitra  (2)  before  Loch 
and  Norman,  JJ.  In  that  case  it  appeared  that  the  river  over  which  the 
defendant  had  a  right  of  fishery  had  changed  its  course  and  formed  an 
inlet.  Afterwards  it  resumed  its  old  course,  leaving  the  inlet  separate 
and  dry.  In  a  suit  by  the  owner  of  the  bed  of  the  [967]  inlet,  Norman,  J., 
referring  to  the  Institutes,  said  : — "  We  find  it  laid  down  that  if  a  river, 
leaving  its  natural  channel,  flows,  in  another  course,  the  former  channel 
belongs  to  them  who  possess  the  farms  on  its  banks,  to  each  man  accord- 
ing to  the  breadth  of  his  land  on  the  bank  ;  and  the  new  channel  is  subject 
to  that  law  which  governs  the  river,  that  is,  it  becomes  public.  But  if, 
after  some  time,  the  river  returns  to  its  former  channel,  the  new  channel 
again  belongs  to  them  who  have  the  farms  on  its  banks."  And  then  in 
another  passage,  "applying  these  principles  to  the  present  case,  if  the 
river  simply  change  its  course,  and  there  is  nothing  to  modify  the  conclusion 
which  the  Court  ought  to  draw  from  the  simple  fact,  the  old  dry  course 
of  the  river  must  be  taken  to  have  become  private  property.  And  as  incident 
to  and  part  of  the  same,  the  owner  of  the  soil  is  entitled  to  all  bheels 
or  ponds,  gulfs  or  damrorees,  in  which  water  remains  but  which  do  not 
communicate  with  the  river  except  in  the  time  of  floods,  and  he  could  have 
claimed  a  settlement  with  the  Government  in  respect  of  any  jalkar  in 
the  same.  The  right  of  the  defendant  to  the  fishery -in  the  water  in 
question  being  merely  granted  out  of,  and  a  part  of,  the  right  of  the 
Government  to  the  river  can  no  longer  exist  where  the  right  of  the 
Government  itself  is  gone."  There,  as  it  seems  to  me,  the  learned  Judges 
held,  that  inasmuch  as  the  inlet  of  the  river  had  become  separated  from 
the  main  channel  and  had  partially  dried  up,  and  Government  had  lost 
its  right  in  respect  to  it,  the  right  of  the  defendant  also  was  lost.  But  the 
principle  laid  down  was — that  so  long  as  the  river  retains  its  navigable 


(1)  1  W.R.  88. 


(2)   W.R.  (1864)  108. 
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character,  it  is  subject  to  the  rights  of  the  public,  and  the  right  of  fishery 
remains  in  tiie  person  who  held  it  under  a  grant  from  Government.  In  the 
present  case,  which  is  the  converse  of  Gray  v.  Anund  Mohun  Moitra,  there 
is  no  question  that  the  defendants  had  been  for  a  long  time  in  the  enjoy- 
ment of  the  right  granted  to  them  by  Government,  and  that  the  river 
which  forms  the  subject-matter  of  the  dispute  is  still  a  public  navigable 
river.  The  case  of  Sibessury  Dabee  v.  Lukhe  Dabee  (1)  has  no  bearing  on 
the  question  at  issue  here.  In  that  case,  the  daha,  or  streamlet,  respecting 
which  the  dispute  was,  formed  a  separate  and  apparently  dried  up  armlet 
of  the  river  Hughli,  [968]  and  tne  learned  Judges  there  held  that  an  ante- 
rior right  of  fishery  did  not  necessarily  attach  to  the  streamlet,  which  had 
no  connection  with  the  river  Hughli.  We  are  accordingly  of  opinion  that 
the  view  taken  by  the  learned  Judge  below  is  the  correct  view,  namely, 
that  the  defendants  have  the  right  over  the  river  in  its  present  course  to 
the  same  extent  and  under  the  same  limits  as  they  possessed  previous  to 
the  change  in  its  channel,  and  that  the  plaintiffs  are  not  entitled  to  the 
relief  which  they  seek. 

The  appeal  is  therefore  dismissed  with  costs. 


c.  D.  P. 


Appeal  dismissed. 


17  C.  968. 
APPELLATE  CIVIL. 

Before  MY.  Justice  O'Kinealy  and  Mr.  Justice  Ameer  Alt. 


MON  MOHUN  SIRKAR  AND  OTHERS  (Plaintiffs')  v.  THE  SECRETARY 

OF  STATE  FOR  INDIA  IN  COUNCIL  AND  OTHERS  (Defendants).* 

[6th  June,  1890.] 

Res  judicata — Suit  for  possession  and  mesne  profits — Civil  Procedure  Code  (Act 
XIV  of  1882),  ss.  13,  211  and  244 — Decree  for  possession  and  mesne  profits  up  to 
date  of  suit — Separate  suit  for  subsequent  mesne  profits. 

In  a  suit  for  recovery  of  possession  and  mesne  profits,  the  Court  has  power 
under  s.  211  of  the  Civil  Procedure  Code  either  to  award  mesne  profits  up  to 
the  date  of  the  institution  of  the  suit  or  up  to  the  date  of  delivery  of  possession, 
And  where  a  decree  for  possession  is  silent  as  regards  mesue  profits,  which  have 
accrued  between  the  date  of  the  institution  of  the  suit  and  delivery  of  posses- 
sion, a  separate  suit  will  lie  for  such  subsequent  mesne  profits,  ss.  13  and  244 
of  the  Code  being  no  bar  to  it. 

Sadasiva  Pillai  v.  Ramalinga  Pillai  (2);  Fakharuddin  Mahomed  Ashan 
Chowdhry  v.  Official  Trustee  of  Bengal  (3);  Byjnath  Per  shad  v.  Badhoo 
Singh  (4);  Pratab  Chandra  Burua  v.  Swarnamayi  (5);  and  Haramohini  Chow- 
dhrani  v.  Dhamani  Chowdhrani  (6)  referred  to. 

[Diss.,  24  B.  149  ;  F.,  21  A.  425  =  (1899)  A.W.N.  153  ;  19  B.  532   (538)  ;  32  C.  118  (122) 
Cited,  29  P. R,  1902  =  83  P.L.R.  1902 ;  R.,    25    B.     115;    19   C.    615;    5   A  L  ]' 
192=  A.W.N.  (1908)  96  ;  15  M.L.J.  462  (465)  ;  D.,  21   C.  252    (254)  ;  34   C     223  = 
5  C  L.J.  192.J 

*  Appeal  from  Appellate  Decree  No.  1025  of  1889,  against  the  decree  of  W.  H. 
Page,  Esq.,  Judge  of  Moorshedabid,  dated  the  20th  of  February  1889,  affirming  the 
decree  of  Baboo  Nobin  Chunder  Ganguli,  Subordinate  Judge  of  Moorshedabad,  dated 
the  16th  of  August  1888. 

(1)  1  W.  R.  i8.  (2)  L.R.  2  I.A.  219=15  B.L.R.  383. 

(3)  L.R.  8  I. A.    197  =  8  C.  178.  (4)   10  W.R.  486. 

(5)  4  B  L.R.  F.B.   113=13  W.R.  F.B.  15.         (7)  1   B.L.R.  A.C.  138 
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1890  [969]  THIS   was   a  suit  for   mesne    profits.     For  the  purposes  of  this 

JUNE  6.      report,   the    facts   of   the   case    and   the    contentions  of    the    parties    are 

sufficiently  stated  in  the  judgment  of  the  High  Court. 

Baboo   Saroda    Churn   Mitter,    Baboo  Jadab  Chunder  Seal  and  Baboo 
LATE       Srinath  Das,  for  the  Appellants. 

CIVIL.  Baboo   Hem  Chunder   Banerjee  and    Baboo   Bhowani    Churn   Dutt,  for 

t7  C  968:     ^e  resPondents. 

JUDGMENT. 

The  judgment  of  the  Court  (O'KiNEALY  and  AMEER  ALI,  Jj.)  was 
delivered  by 

AMEER  ALI,  J. — The  question  involved  in  this  appeal  is  whether,  having 
regard  to  the  provisions  of  s.  13  of  the  Civil  Procedure  Code,  the  plaintiffs' 
suit  is  barred  as  a  res  judicata.  The  plaintiffs  had  on  the  28th  March  1884, 
brought  a  suit  against  the  present  defendants  to  recover  possession  of  certain 
lands,  and  in  the  plaint  had  claimed  mesne  profits  from  the  day  of  dispos- 
session up  to  the  date  of  restoration  of  possession.  That  suit  was  dismissed 
by  the  first  Court,  but  was  eventually  decreed  by  the  High  Court  in  favour 
of  the  plaintiffs  with  the  mesne  profits  for  three  years  preceding  the  date 
of  suit.  No  mention  was,  however,  made  regarding  the  subsequent  mesne 
profits.  The  plaintiffs  have  accordingly  instituted  the  present  suit  for 
the  mesne  profits  from  the  28th  of  March  1884  to  the  date  of  recovery 
of  possession,  and  the  defendants  contend  that  it  is  barred  under 
the  provisions  of  explanation  III  to  s.  13  of  the  Code,  and  the  lower 
Courts,  giving  effect  to  this  contention,  have  dismissed  the  plaintiffs'  suit. 
The  plaintiffs  have  appealed  specially  to  this  Court,  and  it  is  urged  on 
their  behalf  that,  as  it  was  discretionary  with  the  Court  in  the  former  suit 
to  assess  the  mesne  profits  subsequent  to  date  of  suit,  the  mere  fact  that 
the  Court  abstained  from  exercising  that  discretion  does  not  consitute 
the  present  suit  a  res  judicata.  We  think  this  contention  to  be  sound. 
No  authority  has  been  cited  by  the  learned  pleaders  for  the  defendants  in 
support  of  their  contention  that  the  plaintiffs  are  precluded  from  main- 
taining the  present  action.  They  have  relied  simply  on  the  words  of  the 
section,  but  as  the  question  is  res  Integra,  we  are  at  liberty  to  construe 
the  section  reasonably  by  a  comparison  of  the  other  sections  of  the  Code. 

It  is  admitted  that  at  the  time  the  plaintiffs  instituted  their  former 
suit,  they  had  no  cause  of  action  with  respect  to  mesne  [970]  profits 
accruing  due  after  date  of  suit;  and  they  would  not  have  been  entitled  to 
ask  any  relief  in  respect  thereof  but  for  the  provisions  of  s.  211.  That 
section  runs  thus : — 

"  When  the  suit  is  for  the  recovery  of  possession  of  immoveable  pro- 
perty yielding  rent  or  other  profit,  the  Court  may  provide  in  the  decree  for 
the  payment  of  rent  or  mesne  profits  in  respect  of  such  property  from  the 
institution  of  the  suit  until  the  delivery  of  possession  to  the  party  in  whose 
favour  the  decree  is  made  or  until  the  expiration  of  three  years  from  the 
date  of  the  decree  (whichever  event  first  occurs),  with  interest  thereupon 
at  such  rate  as  the  Court  thinks  fit." 

It  is  abundantly  clear  that  the  Legislature,  in  order  to  avoid  a  multi- 
plicity of  suits,  empowered  the  Court  in  an  action  for  the  recovery  of 
possession  of  property  to  assess  the  damages  accruing  due  after  suit  and 
during  the  continuance  of  the  trespass.  But  the  section  is  not  imperative 
or  obligatory  ;  it  is  merely  discretionary.  The  Judicial  Committee 
of  the  Privy  Council  in  the  case  of  Sadasiva  Pillai  v.  Ramalinga 
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Pillai(l),  accepting  the  contentions  of  the  respondents'  counsel  in  that 
appeal  stated  the  principles  relating  to  suits  for  mesne  profits  thus  : — 
"  First,  that  where  the  decree  is  silent  touching  interest  or  mesne  profits 
subsequent  to  the  institution  of  the  suit,  the  Court  executing  the  decree 
cannot,  under  the  clause  in  question,  assess  or  give  execution  for  such 
interest  or  mesne  profits  ;  and,  secondly,  that  the  plaintiff  is  still  at  liberty 
to  assert  his  right  to  such  mesne  profits  in  a  separate  suit."  And  in  the 
case  of  Fakhavuddin  Mahomed  Ahsan  Chowdhry  v.  Official  Trustee  of 
Bengal  (2),  where  the  question  was  whether  in  awarding  wasilat  without 
any  special  mention  of  the  period  for  which  it  was  to  be  paid,  it  should  be 
presumed  that  the  Court  intended  to  give  it  up  to  date  of  restoration  of 
possession,  the  Judicial  Committee,  having  regard  to  the  defendant's  con- 
tention, said  "  the  question  (in  this  case)  is  whether  the  Court  intended  to 
give  to  the  plaintiff  that  amount  of  wasilat  to  which  he  was  undoubtedly 
entitled  by  law  in  this  action,  or  whether  they  intended  to  cut  his  claim 
for  wasilat  into  two,  and  to  give  him  in  this  suit  so  much  only  as  accrued 
up  to  the  time  of  the  commencement  of  the  suit  and  to  leave  him  to 
bring  a  separate  suit  for  the  rest." 

[971]  Clearly,  therefore,  the  Court  had  the  power  under  s.  211 
(s.  196  of  the  old  Code)  to  assess  and  award  the  damages  up  to  the 
date  of  recovery  of  possession,  or  to  give  to  the  plaintiff  so  much  only  as 
accrued  up  to  the  time  of  the  commencement  of  the  suit ;  and  it  chose,  in 
the  exercise  of  its  discretion,  to  give  him  only  that  which  had  accrued 
due,  and  in  respect  of  which  he  had  a  cause  of  action,  and  left  him,  to 
all  intents  and  purposes,  to  bring  a  separate  suit  for  the  rest.  There  is 
nothing  in  principle  or  law  to  lead  us  to  the  conclusion  that  the  mere 
abstention  of  the  Court  to  award  to  the  plaintiff  mesne  profits  after  date 
of  suit  would  be  a  bar  to  any  suit  in  respect  thereof.  On  the  contrary,  the 
penultimate  clause  of  s,  244  clearly  shows  that  it  is  not  so. 

<«  Nothing  in  this  section,"  it  says,  shall  be  deemed  to  bar  a  separate 
suit  for  mesne  profits  accruing  between  the  institution  of  the  first  suit 
and  the  execution  of  the  decree  therein  where  such  profits  are  not  dealt 
with  by  such  decree." 

Again,  a  claim  for  mesne  profits  is  distinct  from  a  claim  for  recovery 
of  immoveable  property,  and  it  is  only  under  the  Statute  that  such  claims 
may  be  joined  in  one  suit  (s.  44,  rule  A).  The  cause  of  action  in  respect 
of  the  continuing  trespass  after  the  institution  of  suit  arises  from  day  to  day, 
and  it  is  only  by  express  enactment,  and  in  order  to  avoid,  as  we  have 
already  remarked,  a  multiplicity  of  suits  that  the  Courts  have  been  vested 
with  the  discretion  of  awarding  damages  during  the  continuance  of  the 
trespass  and  until  its  cessation.  It  does  not  follow  that  because  plaintiff 
prayed  for  assessment  of  damages  until  he  was  restored  to  his  property 
and  the  Court  in  its  discretion  was  satisfied  with  decreeing  his  claim  for 
damages  so  far  as  they  had  accrued  due,  his  cl.iim  for  damages  for  tres- 
pass continued  after  suit  would  be  barred  by  the  rule  of  res  judicata.  The 
opinion  expressed  by  Macpherson,  J.,  Byjnath  Pershadv.  Badhoo  Singh  (3), 
which  that  learned  Judge  reiterated  with  greater  emphasis  in  Pratap 
Chandra  Burua  v.  Swarnamayi  (4)  and  the  observations  of  the  Chief 
Justice  in  that  case  fully  support  the  view  we  have  taken.  Were  we  to 
uphold  the  contention  urged  by  the  respondent's  pleader,  the  result 
would  be  as  pointed  out  by  Phear,  J.,  in  the  case  of  Haramohini 


(1)  2  I. A.  219  (228).  (2)  8  I. A.   206, 

(4)  4  B.L.R.   (F.B.)  113=13  W.R.   (F.B.)   15. 


(3)  10  W.R.  486. 
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[972]  Chowdhrani  v.  Dhamani  Chowdhrani  (1),  "  that  an  unsuccessful 
defendant  directed  by  the  Court  to  give  up  possession  of  the  property  held 
by  him  to  the  plaintiff  might  with  impunity  withhold  possession  from  the 
plaintiff,  notwithstanding  the  decree  in  which  possession  of  the  property  is 
directed  to  be  delivered  over,  keeping  the  plaintiff  out  by  main  force  under 
every  circumstance  of  aggravation,  without  the  slightest  apprehension  or 
risk  of  having  damages  assessed  against  him." 

For  the  above  reasons  we  hold  that  the  plaintiffs'  suit  is  not  barred. 

The  case  must  go  to  the  first  Court  for  the  trial  of  any  other  issue 
that  might  have  been  raised  between  the  parties.  Costs  to  abide  the  result. 

c.  D.  P.  Appeal  allowed  and  case  reminded. 


(1)  1  B.L.R.  A.C.  138.  (142). 
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See  SENTENCE,  16  C.  725. 

Abwabs. 

(1 )  Meaning  of — Long  period  of  payment  of  abwabs — Effect  of  ss.  54,  55  and  61 

of  Reg.  VIII  of  1793. — Payments  over  and  above  rent,  and  described  as 
abwabs  in  the  zemindari  accounts,  for  which  as  abwabs,  the  tenant  was 
sued,  were  held  to  be  rightly  treated  as  abwabs  and  not  as  forming  part* 
of  the  rent  fixed.  They  were  held  not  to  be  recoverable  from  the  tenant, 
although  they  had  been  paid  for  a  period  of  unknown  length  and  accord- 
ing to  a  long-standing  practice,  not  having  been,  if  payable  at  the  time  of 
Jhe  permanent  settlement,  consolidated  with  the  rent,  as  they  should 
have  been  if  then  payable,  under  s.  5-1  of  Reg.  VIII  of  1793.  Not 
having  been  so  consolidated,  they  could  not  be  recovered  under  s.  61.  If 
not  payable  at  the  time  of  the  permanent  settlement,  they  came  under 
the  term  of  new  abwabs,  and  in  that  case  were  illegal  under  s  55. 
TILUKHDARI  SINGH  v.  CHLLHAN  MAHTON,  17  C.  131  (P.C.)  =  16  I.  A. 
152  =  13  Ind.  Jur.  251  =  5  Sar.  P.  C.  J.  US  ...  625 

(2)  See  CESS,  17  C.  726. 

Accident. 

See  ACT  III  OF  1865  (CARRIERS),  17  C,  39. 
Accomplice. 

Corroboration — Improper  reception  of  evidence — Misdirection — Evidence  Act  (I 
of  1872),  sa.  114,  ill.  (b),  133— Crim.  Pro.  Code  (X  of  1«82),  ss.  337,  364, 
434 — Letters  Patent  of  1865,  s.  26 — Review. — Case  in  which,  upon  review, 
a  certificate  having  been  granted  by  the  Advocate  General  under  s.  26 
of  the  Letters  Patent,  a  conviction  was  quashed  on  the  ground  of  improper 
reception  of  evidence  and  misdirection.  The  accused  being  upon  his  trial 
at  the  Sessions  for  murder,  the  two  principal  witnesses  for  the  prosecution 
were  G.  and  Af.,  to  whom  pardons  were  tendered,  under  s.  337  of 
the  Crim.  Pro.  Code,  by  the  committing  Magistrate,  and  who  had 
accepted  the  pardons.  The  Judge  read  to  the  jury  statements  (which  had 
not  been  admitted  in  evidence)  by  G.  and  M.  purporting  to  have  been 
taken  under  s.  364.  Held,  that  the  improper  reception  of  such  evidence 
constituted  a  decision  erroneous  in  point  of  law  calculated  to  prejudice  the 
prisoner.  The  Judge  further  charged  the  jury  that  they  were  not  to  con- 
vict upon  the  evidence  of  G,  if  satisfied  that  he  was  an  accomplice  and 
uncorroborated  ;  but  coupled  the  direction  with  a  strong  expression  of 
opinion  that  G,  was  not  an  accomplice.  Held,  that  this  constituted  a 
misdirection  in  fact,  though  not  in  form,  calculated  seriously  to  prejudice 
the  prisoner's  case.  QUEEN-EMPRESS  v.  O'HARA,  17  C.  642  (F.8.)  ...  967 

Account. 

See  TRUST,  17C.  620. 
Accumulations. 

See  HINDU  LAW  (WIDOW),  16  C.  574. 
Acquiescence. 

Ratification  of  transfer  of  property. ~ A  solehnama  in  1847,  to  which  were  par- 
ties the  sons,  daughters  and  widow  of  a  deceased  Mahomedan  proprietor, 
transferred  the  shares  of  two  minor  daughters  in  their-  father's  estate,  hav- 
ing been  executed  by  their  mother,  the  widow,  on  their  behalf.  On  the 
question,  whether  the  solehnama  should  be  set  aside,  at  the  instance  of 
the  two  daughters,  on  the  ground  of  its  having  been  beyond  their  mother's 
power  to  bind  them,  and  of  the  instruments  having  been  prejudicial  to 
their  interest,  the  evidence  showed  that  it  had  been  acted  on  and  followed 
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by  possession,  and  that  the  daughters  had,  after  attaining  full  age,  allow- 
ed a  lengthened  period  of  twenty  years  to  elapse  without  taking  proceedings 
to  dispute  it  :  Held  that,  if  the  mother  had  exceeded  her  powers  in  execu- 
ting the  solehnama  on  their  behalf  and  if  they  might,  at  one  time,  have 
had  it  set  aside,  their  long  acquiescence  was  sufficient  to  show  ratification 
of  the  transaction  ;  and  the  solehnama  was  upheld.  MAHOMED  ABDUL 
KADIR  v.  AMTAL  KARIM  BANU.  16  C.  161  (P.  C.)=15  I.  A.  220  =  12 
Ind.  Jur.  416  =  5  Sar.  P.  C.  J.  224  ...  107 

!• — Imperial  Acts. 
Act  IX  of  1847  (The  Bengal  Alluvion  and  Diluvion). 

(1 )  Assessment  to  revenue,  finality  of,  upon  land  within  an  estate  permanently- 

settled —  Non-liability  to  assessment  of  alluvial  land  re-formed  within 
such  an  estate,  no  abatement  having  been  made  on  account  of  previous 
diluvion-Act  IX  of  1847,  construction  of -Jurisdiction  of  the  Civil  Courts 
in  regard  to  orders  oj  Revenue  authorities. — A  review  of  the  legislation 
anterior  to  Act  IX  of  1847  shows  that  v.  hilst  'twas  intended  to  bring 
under  assessment  lands  not  included  in  the  permanent  settlement,  whe- 
ther waste  or  gained  by  alluvion  or  dereliction  from  sea  or  rivers,  yet 
all  such  lands  a^-  were  comprised  in  permanently-settled  estates  were  to  be 
rigorously  excluded  from  further  assessment.  Lands  included  in  the  perma- 
nent settlement  having  afterwards  been  covered  by  water,  and  having  then 
been  formed  again  on  the  same  site,  held  not  to  be  lands  "  gained  "  from 
the  river  by  alluvion  or  dereliction  within  the  meaning  of  Regulation  II  of 
1819.  that  expression  being  confined  to  meaning  lands  gained  since  the 
period  of  the  settlement.  The  effect  of  Act  IX  of  1847  was  merely  to  changs 
the  mode  of  assessment  in  the  case  of  land  already  liable  to  be  assessed 
under  legislation  in  force  when  that  Act  became  law.  It  was  riot 
the  object  of  that  Act  to  bring  under  liability  land  re-formed  on  the  site  of 
land  previously  lost,  within  the  area  of  a  permanently-settled  estate, 
the  revenue  upon  which  had  been  paid  without  abatement-since  the 
permanent  settlement.  Where  an  order  of  the  Board  of  Revenue,  pur- 
porting to  be  made  under  Act  IX  of  1817,  subjected  land  included  in  the 
permanent  settlement  to  assessment,  held  that  the  District  Civil  Court 
had  jurisdiction  (which,  therefore,  might  be  invoked  as  a  matter  of  right) 
to  entertain  a  suit  brought  by  the  landowner  contesting  that  order,  and  to 
declare  it  unauthorised  by  law.  SECRETARY  OF  STATE  FOR  INDIA  v. 
FAHAMIDANMSHA  BEGUM,  17  C.  590  (P.C.)  =  17  I.  A.  40=5  Sar.  P. 
CJ.  391  ...  933 

(2)  See  RES  JUDICATA,  16  C,  173, 
Act  XL  of  1838  (Minors), 

(1)  See  HINDU  LAW,  GUARDIAN,  16  C.  584. 

(2)  S  3 — Order  granting  certificate  to  act  as  guardian  of  minor-Obtaining  a 

certificate — Majority  Act  (IX  of  1875) — When  a  Court  to  which  applica- 
tion has  been  made  Under  s.  3  of  Act  XL  of  1858  for  a  certificate  has 
adjudged  the  applicant  entitled  to  have  one,  he  then  substantially 
obtains  it;  although  it  may  not  be  drawn  up  or  issued  at  the  time.  Having 
obtained  such  an  order,  he  has  in  substance  complied  with  the  terms  of 
the  Act ;  in  the  same  way  as,  when  a  plaintiff  has  judgment  that  he  shall 
have  a  decree  in  his  suit,  it  may  be  said  that  he  has  then  obtained  his  de- 
cree. Therefore,  where  a  minor  had  been  represented  in  a  suit  by  a  person 
who  had  obtained  an  order  for  a  certificate  under  s  3,  but  had  not  had  it 
issued  to  him,  the  absence  of  a  certificate  was  held  to  be  not  such  an 
irregularity  as  entitled  the  minor,  on  coming  of  age,  to  have  the  proceed- 
ings set  aside  on  the  ground  that  he  had  not  been  properly  represented, 
MUNGNIRAM  MARWARI  v.  GURSAHAI  NAND  ;  LIAKAT  HOSSEIN  v. 
GURBAHAI  NAND,  17  C.  347  (PC.)*16  I.  A.  195=«13  Ind.  Jur.  449=»5 
Sar.  P.C.J.  463  ...  770 

(3)  SB.  4,  7, 12— See  MlKoR,  17  C,  944, 

Act  XI  of  1859  (The  Bengal  Land  Revenue  Sale*), 

(1)  Ss.  5,  17—See  SALE,  17  C.  398. 

(2)  Ss.  10,  11,  28,  53,  54^Sce  SALE,  17  C,  1484 

(3)  Ss,  18,  33— See  SALE,  17  C.  809, 
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Ss.  6,  8 — Negligence — Accident,  Loss  by — Special  contract — Divisibility  of  con 

tract,  —  A  flat  belonging  to  the  defendants,  carrying  goods  belonging  to  the  . 
plaintiff,  was  lost  by  coming  into  contact  with  a  snag  in  the  bed  of  a  cer- 
tain river,  the  existence  of  which  snag  could  not  have  been  ascertained  by 
any  precautions  on  the  part  of  the  defendants.  The  goods  were  received 
for  carriage  by  the  defendants  under  conditions  printed  on  the  back  of 
"  forwarding  note  "  signed  by  the  plaintiff,  by  one  of  which  conditions  the 
defendants  protected  themselves  from  liability  against  accident  of  certain 
particular  kinds,  and  "  from  any  accident,  loss,  or  damage  resulting  from 
negligence,  &c."  Held,  that  the  loss  was  not  occasioned  by  the  negligence 
of  the  defendants;  that  the  forwarding  note  "was  a  special  contract" 
within  the  meaning  of  the  Carriers  Act  ;  that  the  clause  purporting  to 
protect  the  defendants  from  negligence  was  bad  as  being  in  contravention  of; 
the  Carriers  Act  :  but  that,  nevertheless,  the  contract  was  not  thereby  ren- 
dered wholly  bad,  but  was  divisible,  being  good  so  far  as  it  provided  that 
the  defendants  were  not  to  be  liable  for  loss  by  accident,  but  bad  so  far  as 
it  provided  that  they  should  not  be  liable  for  negligence.  INDIA  GENERAL 
STEAM  NAVIGATION  COMPANY  v.  JOYKRISTO  SAHA,  17  C.  39  ...  565 

Act  I  of  1868  (General  Clauses  Consolidation). 

(1)  S.  6— See  ACT  VIII  ov  1885  (BENGAL  TENANCY),  10  C.  267. 
(.>)  S.  6 — See  EXECUTION  OF  DECREE,  10  C.  323. 

Act  I  of  1869  (Oudh  Estates). 

(! )  S.  3 — Effect  of  sanad  to  confer  proprietary  right  on  a  talukdar,  not  being  a 
trustee — Claim  to  under-proprietary  right  against  talukdar  distinguish- 
ed, and  not  concluded  by  a  decree  for  the  former  right  in  his  favour. — 
Unless  a  talukdar,  who  holds  such  a  sanad  as  is  referred  to  in  the  Oudh  Esta- 
tes Act,  I  of  1809,  has  agreed  in  some  way,  or  has  otherwise  becomes  legally 
bound  to  hold  the  estate  comprised  in  the  sanad,  or  some  part  of  it,  in 
trust  for  another  person,  the  principle  on  which  14  M.I. A.  112,  and  6 
I. A.  161,  were  decided  is  not  applicable  to  make  the  talukdar  hold  subject 
to  a  charge  for  the  benefit  of  such  other  person.  The  talukdar  in  whom 
no  such  trust  is  vested  is  entitled  to  the  proprietary  right  in  the  lands 
forming  the  talukdari  estate  comprised  in  the  sanad  A  claim  against  the 
talukdar  for  the  proprietary  right  included  lands  in  which  the  claimant 
alleged  himself  to  have  purchased  under-proprietary  rights  which  were 
not  claimed  A  decree,  maintaining  the  talukdar1  s  proprietary  right, 
was  made  without  prejudice  to  a  claim  for  the  under-proprietary  rights. 
HAIDAR  ALI  KHAN  v.  NAWAB  ALI  KHAN,  17  C.  311  (P.O.)  =  16  I.  A. 
183  =  5  Sar.  P. CJ.  458=  Rafique  and  Jackson's  P.  C.  No.  114  ...  745 

(2)  S.  13— See  REGISTRATION,  16  C.  468. 

(3)  Snb-s.  I—Meaning  of  "intestate"  as  there  used — Written  but  unregistered 

authority  to  adopt—Registration  Act  (III  of  1877),  s.  17.— The  Oudh 
Estates'  Act,  1869,  requires  the  registration  of  the  writing  by  which  an 
authority  to  adopt  is  exercised  ;  but  not  the  registration  of  the  authority, 
which  is  required  by  the  Act  to  be  in  writing.  The  Indian  Registration 
Act  III  of  1877,  which  does  require  authorities  to  adopt  to  be  registered, 
expressly  excepts  authorities  conferred  by  will.  The  word  "  intestate,"  in 
8.  13,  sub  s.  1,  of  the  Oudh  Estates  '  Act,  1869,  means  intestate  as  to  the 
talukdari  estate  ;  and  the  use  of  the  word  does  not  exclude  from  the  excep- 
tion in  that  sub-section  a  son  adopted  under  an  authority  conferred  by  a 
talukdar's  unregistered  will.  A  talukdtir  by  his  will  authorized  his  senior 
widow  to  select  and  adopt  a  minor  male  child  of  his  family  to  be  the  owner 
of  the  entire  riasat.  This  power  having  been  exercised,  the  following 
objections  to  the  adoption  were  disallowed  :  1st,  one  founded  on  the  will 
not  having  been  registered,  and,  consequently,  the  authority  not  having 
been  registered  :  2ndly,  one  founded  on  the  erroneous  argument  that  the 
adopted  son  was  not  within  the  class  excepted  in  s.  13,  sub-s.  1,  and  there- 
fore could  not  take  under  an  unregistered  will.  BHAIYA  RABIDAT  SINGH 
v.  INDAR  KUNWAR,  16  C.  556  (P.O.)*  16  I.  A.  53  =  13  Ind.  Jur.  98=5  Sar, 
P.C.J.  505  =  Rafique  and  Jackson's  P. C.  N,  110  .„  jg; 

Act  XXI  of  1870  (Hindu  Wills). 

(1)  S.  2— See  SUCCESSION  ACT  (X  of  1865),  17  C,  272, 

(2)  Si.  2,3— See  SUCCESSION  ACT  (X  OF  1865),  16  C,  549, 
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See  RIGHT  OF  Surr,  16  C.  159. 
Act  IX  of  1875  (Majority). 

(1)  See  ACT  XL  OF  1858  (MINOR).  17  C.  347. 

(2)  S.  3— See  MINOR,  17  C.  94',. 

Act  V  of  1881  (Probate  and  Administration). 

(1)  See  SUCCESSION  ACT  (X  OF  1865),  17  C.  272. 

(2)  Ss.  69,  86— See  APPEAL  (GENERAL),  17  C.  48. 

(3)  S.  131— See  SUCCESSION  ACT  (X  OF  1865).  16  C.  549. 
Act  XV  of  1882  (Presidency  Towns  Small  Cause  Courts). 

See  SMALL  CAUSE  COURT  (PRESIDENCY  TOWNS).  17  C.  387. 
Act  VIII  of  1885  (Tenancy.  Bengal). 

(1)  See  EXECUTION  OF  DECREE,  16  C.  347. 

(2)  S.  3,  els.  (3)  and  (5)  ;  s.  4  and  s.  5.  cl.  (2)  and  (3)  —Liability  to  ejectment — 

Non-occupancy  ryots — "  Rent  "  Payment  for  "  use  and  occupation." — 
The  defendants  were  cultivating  ryots  who  had  held  certain  land  under 
Government,  but  not  for  a  period  sufficient  to  give  them  a  right  of  occu- 
pancy. The  plaintiffs  in  a  suit  against  the  Government  succeeded  in 
proving  their  title  to  the  land.  In  a  suit  to  eject  the  defendants  as  tres- 
passers inasmuch  as  they  could  have  derived  no  title  from  Government, 
who  themselves  had  no  titla  and  no  relationship  of  landlord  and  tenant 
existed  between  them  and  the  plaintiffs  who  had  not  recognised  their 
right  to  cultivate  the  lands  :  Held,  that,  under  s.  3.  els.  (3)  and  (5)  ;  s.  4 
and  s.  5,  els  (2)  and  (3)  of  the  Bengal  Tenancy  Act,  the  defendants 
were  "  non-occupancy  ryots,"  and  therefore  not  liable  to  ejectment  except 
for  the  reasons  and  on  the  conditions  specified  in  that  Act  ;  and  no  such 
reasons  or  conditions  existed  in  this  case.  Liability  to  pay  for  the  '  use 
and  occupation  "  of  land  by  a  person  between  whom  and  the  proprietor  of 
such  land  there  exists  no  relationship  of  landlord  and  tenant  is  a  "  liabi- 
lity to  pay  rent  within  the  meaning  of  s.  3,  cl.  (5)  of  the  Bengal  Tenancy 
Act,  cl.  (3),  s.  (5)  of  that  Act  is  intended  merely  to  define  the  position  of  a 
ryot  in  respect  to  a  proprietor  or  tenure-holder,  and  to  distinguish  him 
from  what  is  afterwards  described  as  an  under-ryot.  MOHIMA  CHUNDER 
SHAH  v.  HAZARI  PRAMANIK.  17C.  45  ...  56g 

(3)  Ss.  3  (5)  and  74— See  CESS,  17  C.  726. 

(4)  S.  12 — Transfer  of  permanent  tenure — Permanent  tenure,  Registration  of . 

— The  transfer  of  a  permanent  tenure  under  s.  12  of  the  Bengal  Tenancy 
Act  is  complete  as  soon  as  the  document  is  registered.  KRISTO  BULLUV 
GHOSE  v.  KRISTO  LAL  SINGH,  16  C.  642  ...  424 

(5)  Ss.  13, 195-See  REGULATION  VIII  OP  1319,  17  C.    162. 

(6)  S.  65— See  EXECUTION  OF  DECREE  17  C.  301. 

(7)  Ss.  65,  170-Ctv.  Pro.  Code  (Act  X[V  of  1832).  s.  278— Attachment  of  tenure 

in  execution  of  decree  for  arrears  of  rent  by  a  fractional  co-sharer— 
Fractional  co-sharer- — Arrears  of  rent  of  separate  share. — An  attachment 
of  a  tenure  or  holding  in  execution  of  a  decree  obtained  by  a  fractional  co- 
sharer  for  arrears  of  the  rant  of  his  separate  share  is  not  such  an  attach- 
ment as  is  contemplated  by  s.  170  of  the  Bengal  Tenancy  Act.  BENI 
MADHUB  RoY  v.  JAOD  ALI  SIFCAR,  17  C.  390  (F.B  )  ...  79g 

(8)  Ss.  69  and  70-'S3e  SANCTION  TO   PROSECUTION,  17  C.  872. 

(9)  S.  88-Suit  for  rent-Question  as  to  amount  of  rent-Sub-division  of  Tenan- 

cy— Rent  receipts  signed  by  one  of  several  co-sharers. — Several  plaintiffs, 
co-sharers,  sued  two  defendants  to  recover  the. sum  of  Rs.  78  odd  for  arrears 
of  rent  in  respect  of  a  tenure,  the  annual  amount  of  rent  payable  being 
alleged  to  be  Rs.  15.  One  of  the  defendants  appeared  and  pleaded  that  the 
tenure  had  been  some  time  previously  divided  by  the  principal  plaintiff 
(who  has  the  kurta  of  the  family  and  collected  the  rent),  and  that  after 
the  division  he  had  paid  Rs.  7-8  per  annum,  being  the  rent  in  respect  of 
his  half  of  the  tenure,  to  the  kurta  ;  in  support  of  such  payments  he 
produced  dakhilas  or  rent  receipts  signed  by  the  kurta.  The  suit  was 
dismissed  by  the  Munsif,  but  on  appeal  the  Additional  Judge  gave  the 
plaintiffs  a  decree  for  the  amount  of  rent  claimed  less  the  amount  proved 
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to  have  been  paid  by  the  defendant  who  contested  the  suit,  as  shown  by 
tledakhilas.  He  held  that  the  division  had  not  been  proved:  and  that 
the  dalihilas  did  not  amount  to  the  written  consent  required  by  s.  83  of 
Bengal  Tenancy  Act.  Held,  on  appeal  to  the  High  Court,  that  the 
dakhilas  or  rent  receipts  did  not  amount  to  a  written  consent  as  required 
by  s.  88  of  the  Bengal  Tenancy  Act,  and  that  the  decree  of  the  lower  Court 
must  be  upheld.  AUBHOY  CHURN  MAJI  v.  SHOSHI  BHUSA.V  BOSE,  16 
C.  155  ...  104 

(10)  S.  104,  cl.  2— See  APPEAL  (GENERAL).  17  C.  326. 

(11)  Ss.  104,  cl.  2,  105,  106.  108— See  APPEAL  (SECOND  APPEAL).  16  C.  596. 

(12)  S.  106 — Decision  of  a  Revenue  Officer  under  s.  106 — Res  judicata. — A  ques- 

tion heard  and  decided  by  a  Revenue  Officer  under  s.  106  of  the  Bengal 
Tenancy  Act,  1885,  is  res  judicata  between  the  same  parties  in  a  subsequent 
suit  in  a  Civil  Court.  GOKHUL  SAHU  v.  Jonu  NUNDUN  ROY.  GOBIND 
SAHU  v,  LUCHMI  NARAIN  ROY,  17  C.  721  ...  1C23 

(13)  S.  120,  sub-s.  2 — Record  of  Proprietor's  land  as  private  land — grounds  for 

determining  land  to  be  private — Evidence. — In  enacting  sub  .->  2  of  s.  120 
of  the  Bengal  Tenancy  Act  the  Legislature  had  before  it  the  attempts 
which  might  be  expected  on  the  part  of  landlords  to  frustrate  the  inten- 
tion of  the  Legislature,  as  asserted  in  the  Draft  Bill  laid  before  the  Council 
for  consideration,  to  extend  the  occupancy-rights  of  tenants  before  the 
measures  then  derlared  to  be  in  contemplation  became  law  ;  and  there- 
fore the  particular  date,  the  2nd  day  of  March  1883,  the  date  on  which 
the  Draft  Bill  was  published  in  the  Gazette,  and  leave  was  obtained  to 
introduce  the  Bill  into  the  Council,  was  declared  to  be  the  latest  date  on 
which  there  should  be  free  action  on  the  part  of  zemindars  to  assert 
their  private  rights,  so  as  to  prevent  the  accrual  of  special  tenant  rights. 
Fromthewordingofthatsub-section.it  was  intended  that  in  determin- 
ing whether  land  is  the  private  land  of  the  proprietor,  regard  should  be 
had  to  any  declaration  made  before  the  2nd  March  1883  by  the  landlord, 
and  communicated  to  the  tenants,  in  respect  to  the  reservation  of  the 
ptvprieror's  risjht  over  the  land  as  his  private  land  :  the  words  "  any 
other  evidence  that  may  be  produced  "  in  that  sub-section  mean,  there- 
fore, any  other  evidence  tending  in  the  same  direction  that  may  be  pro- 
duced to  show  the  assertion  of  any  title  on  the  part  of  the  proprietor 
and  comn  unicated  to  the  tenant  before  that  date.  NILMOM  CHUCKER- 
BUTT!  v.  BYKANT  NATH  BERA.  17  C.  466  ...  850 

(14)  S.  149 — Suit  by  third  party   claiming  rent  Paid  into   Cmirt  in  rent  suit, 

nature  of -—Title  suit — Tne  object  of  s.  1-49  of  ihe  Bengal  Tenancy  Act  is 
to  prevent  tenants  being  harassed  when  disputes  arise  between  rival 
claimants  to  the  land  in  respect  of  which  the  rent  is  due  In  a  suit, 
therefore,  under  cl.  (3)  of  s.  149,  the  plaintiff  is  entitled  lo  have  the 
question  of  titles  as  well  as  that  of  possession  tried,  and  to  obtain  the 
injunction  therein  mentioned.  Rruiux-NESSA  v.  GOOLJAX  BIBEE, 
17  C.  829  ...  1097 

(15)  S.  153— See  APPEAL  (GENERAL),  16  C.  638  ;  155. 

(16)  S.  153   (a) — Appeal  from  decree  in  rent   suit  under    Rs.  100. — The  words 

''amount  of  rent  anually  payable  by  a  tenant"  in  s.  153  (a)  of  the 
Bengal  Tenancy  Act  include  the  case  of  rent  payable  by  a  tenant  to  one 
of  bis  co-sharer  landlords  who  collect  his  share  of  the  rent  separately. 
NARAIN  MAHTON  v.  MANOFI  PATTUK,  17  C.  489  (F.B.)  ...  865 

(17)  S.    158 — Standard  measure  of  the  district — Evidence  taken  by  an  Ameen 

under  s.  158  of  the  Bengal  Tenancy  Act. — Under  a  proceeding  under 
s.  158  of  the  Bengal  Tenancy  Act,  in  which  an  enquiry  was  directed, 
amougst  other  things,  as  to  the  boundaries  of  certain  plots  held  by  certain 
ryots,  the  Ameen  took  evidence  as  to  the  standard  measure  of  the  district 
and  the  Court  decided  the  case  on  their  evidence  :  Held,  that,  in  determin- 
ing the  boundaries,  the  question  as  to  what  was  the  standard  measure  of 
the  district  arose,  and  that  the  evidence  was  rightly  received  and  acted 
upon.  DEOKI  SINGH  v.  SKOGOBIND  SAHOO.  17  C.  277  ...  723 
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(18)  Ss.   158  and  183 — Joint-landlords — Application   under   s.   158   by  one   of 

several  joint  landlords— Refusal  by  joint -landlords  to  join  in  such  appli- 
cation, effect  of.— An  application  under  s.  158  of  the  Bengal  Tenancy  Act, 
1885,  cannot  be  made  by  one  of  several  joint-landlords.  S.  188  of  the  Act 
requires  that  such  an  application  should  be  made  by  all  the  landlords  act- 
ing together,  and  it  is  not  a  sufficient  compliance  with  its  provisions  to 
make  the  landlords  who  refuse  to  join  parties  to  the  proceedings  under 
s.  158.  MOHEEB  Au  alias  DUMMER  v.  AMIR  RAI,  17  C.  538  ...  898 

(19)  S.  lib— Decree  for  rent  under  Bengal  Act  VIII  of  1869— Attachment  under 

decree  obtained  under  Rent  Law  of  1869,  subsequently  to  the  passing  of 
Act  VIII  of  1885— General  Clauses  Consolidation  Act  (I  of  1868),  5  6.— 
Before  the  Bengal  Tenancy  Act  of  1885  came  into  operation,  a  decree  for 
rent  was  obtained  under  Bengal  Act  VIII  of  1869.  After  the  Bengal 
Tenancy  Act  of  1885  had  become  law,  the  tenancy  in  respect  of  which  the 
rent  had  become  due  wus  attached  in  execution  of  such  decree.  A  claim 
was  subsequently  put  into  the  attached  property  by  a  third  person,  which 
claim  was  disallowed  as  being  forbidden  by  s.  170  of  the  Bengal  Tenancy 
Act  of  1885:  Held,  that  the  provisions  of  the  Bengal  Tenancy  Act 
of  1885  were  applicable  to  the  proceedings  in  execution  ;  the  term 
"  proceedings  "  in  s.  6  of  Act  I  of  1868  not  including  proceedings  in  execu- 
tion after  decree.  DEB  NARAIN  DUTT  v;  NARENDRA  KRISHNA,  16  C. 
267  (F.  B.)  ...  176 

(20)  S.  178— See  LANDLORD  AND  TENANT,  17  C.  196. 

(21)  S.  180 — "Utbundi"  holding — Right  of  occupancy. — Case  in  which  the  ques- 

tion as  to  what  is  an  utbundi  tenure  is  discussed.  Where  the  plaintiff, 
who  had  been  dispossessed  from  certain  land,  claimed  a  right  of  occupancy 
in  such  land  on  the  ground  that  he  had  held  it  for  twelve  years  continu- 
ously :  Held,  that  if  the  land  formed  a  separate  holding  which  he  had 
from  time  to  time  cultivated  on  the  utbundi  system  during  a  period  which 
had  covered  more  than  twelve  years,  cultivation  at  various  times  and 
under  separate  agreements  on  each  occasion  (such  periods  not  being  con- 
tinuous, although  of  the  same  piece  of  land)  would  not  confer  a  right  of 
occupancy,  on  the  ground  that  the  first  of  such  periods  commenced  more 
than  twelve  years  before  the  alleged  dispossesgion.  BENI  MADHUB 
CHUCKBRRUTTY  v.  BHUBUN  MOHUN  BISWAS,  17  C,  393  .,,  801 

(22)  S.  184,  sch.  Ill,  art.  3— See  LIMITATION,  17  C.  926. 

(23)  S.  188— Suit  for   enhancement   of   rent  for  additional  rent— Joint-pro- 

prietors.— Having  regard  to  the  provisions  of  s.  188  of  the  Bengal  Tenancy 
Act,  1885,  where  two  or  more  persons  are  joint-proprietors,  they  must  all 
join  in  bringing  a  suit  for  enhancement  of  rent  or  for  additional  rent. 
GOPAL  CHUNDER  DAS  v.  UMESH  NARAIN  CHOWDHRY,  17  C.  695  ...  1004 

(24)  Sch.  Ill,  art.  (2) — Limitation  for  rent  suit — Rent  payable  under  a  lease — 

Registered  lease. — The  Bengal  Tenancy  Act  (VIII  of  1885)  prescribes  one 
period  of  limitation  for  all  suits  for  rent  brought  under  its  provisions. 
Art  2  of  the  third  schdule  of  that  Act  includes  a  suit  to  recover  arrears 
of  rent  payable  under  a  lease,  and  there  is  no  distinction  as  to  the  form  of 
the  lease  or  as  to  whether  it  is  registered  or  not.  ISWARI  PERSHAD 
NARAIN  SAHI  v.  CROWDY,  17  C.  469  852 

(25)  Sch.  Ill,  ar.  2  (6),  Part  I— See  LIMITATION,  17  C.  251. 

(26)  Sch.  Ill,  art.  8— See  LIMITATION,  16  C.  741 . 

ActHX  of  1887  (Provincial  Small  Cause  Courts). 

(1)  See  SMALL  CAUSE  COURT  (MOFUSSIL),  17  C.  707. 

(2)  Sch.  II,  art.  3— See  SMALL  CAUSE  COURT  (MOFUSSIL),  17  C.  290. 

Act  XII  of  1887  (Bengal,  Agra,  and  Assam  Civil  Courts). 

(1)  See  VALUATION,  17  C.  680. 

(2)  S.  21— See  APPEAL  (GENERAL),  17  C.  680. 

(3)  S.  21— See  VALUATION.  17  C.  704. 
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(1)  See  INSOLVENCY,  16  C.  85. 

(2)  S.  5— See  SECURITY  FOR  COSTS,  17  C.  610. 

II- — Bengal  Acts. 

Act  VIII  of  1869  (The  Landlord  and  Tenant  Procedure,  Bengal). 

(1)  See  ACT  VIII  OF  1885  (TENANCY,  BENGAL),  16  C.  267. 

(2)  See  EXECUTION  OF  DECREE,  16  C.  347. 

(3)  See  LIMITATION  ACT  (XV  OF  1877),  17  C.  263. 

(4)  S.  6— See  RIGHT  OF  OCCUPANCY.  16  C.  127. 

(5)  S.  27— See  LIMITATION,  16  C.  741. 

Act  I  of  1876  (The  Bengal    Muhammadan  Marriages   and  Divorces  Registration). 

See  CHEATING,  17  C.  606. 
Act  VII  of  1876  (Land  Registration.  Bengal). 

(1)  S.  7 — Delimitation  of  land  of  adjoining  proprietors — Correction  of  entry  in 
register. — On  a  claim  for  the  correction  of  the  entry  of  the  names  of  pro- 
prietors in  the  general  register  of  revenue-paying  lands  in  a  district  kept  in 
accordance  with  Bengal  Act  VII  of  1876,  the  limits  of  the  area  of  the  estate 
had  not  been  defined,  further  than  by  boundaries  mentioned  in  the  plaint, 
which  were  disputed  by  the  defendants,  who  were  the  owners  of  land  ad- 
joining, and  \vho  had  obtained  from  the  Revenue  authorities  an  order  for 
the  entry  now  alleged  to  be  incorrect.  The  properties  were  both  parts  of 
an  ascertained  number  of  bighas,  forming  a  chuckla.  The  High  Court, 
while  affirming  the  decision  cf  the  Court  below  in  the  plaintiffs'  favour, 
ordered  a  local  enquiry,  with  a  view  to  .the  accurate  delimitation  of  their 
estate.  This,  with  the  subsequent  decree,  resulted  in  the  area  i  eing  de- 
fined therein  by  reference  to  a  map  made  and  marked  by  an  Amin.  This 
was  not  a  just  division  ;  for  while  it  divided  the  chuckla  so  as  to  give  the 
defendants  their  full  share,  it  went  beyond  it,  to  make  up  the  full  area  of 
the  plaintiff's  share.  Their  Lordships  therefore  made  a  new  order,  calcu- 
lated to  secure  the  division  of  the  whole  chuckla  in  due  proportions  for 
the  purposes  of  the  entry  in  the  register.  HEMMUNI  SINGH  v.  CATTY, 
17  C.  304  (P.C.)  =  5  Sar.  P.C.J.  429=13  Ind.  Jur.  328  ...  743 

(2)  S.  78 — Suit  for  rent  by  unregistered  proprietor — Application  for  registra- 
tion as  proprietor. — S.  78  of  the  Land  Registration^Act,  1876,  precludes 
a  person  claiming  as  proprietor  from  suing  a  tenant  for  rent  until  his  name 
has  been  actually  registered  as  such  under  the  Act.  A  mere  application  to 
be  registered  is  not  sufficient  for  the  purpose.  STRYA  KANT  ACHARVA 
BHADHUR  v.  HEM  ANT  KUMARI  DEVI,  16  C.  706  ...  455 

DHORONIDHUR  SEN  v.  WAJIDUNNISSA  KHATOON,  16  C.  708-N.  ...          <jc>S 

Act  V111  of  1876  (The  Estates'  Partition,  Bengal). 

Ss.  26,  105— See  PARTITION,  16  C.  117. 
Act  111  of  1878  (Powers  of  Settlement  Officers,  Bengal). 

See  ENHANCEMENT  OF  RENT,  16  C.  386. 
Act  VII  of  1878  (Bengal  Excise). 

(1)  Revenue.  Protection  of-Contract  Act  (IX  of  1872),   s.  23— Public  Policy.— 

The  Bengal  Excise  Act  of  1878  is  not  an  Act  framed  solely  for  the  protec- 
tion of  the  revenue,  but  is  one  embracing  other  important  objects  of  pub- 
lic policy  as  well.  An  agreement,  "therefore,  for  the  sale  of  fermented 
liquors,  entered  into  by  a  person  who  has  not  obtained  a  license  under 
that  Act,  is  void  and  cannot  be  recovered  on.  BOISTUB  CHURN  NAI  N 
v.  WOOMA  CHURN  SEN,  16  C.  436  288 

(2)  S*.  53,  59,  60 — Sale  by  servant  of  licensed  vendor  in  presence  of  master — 

Liability  of  servant . — The  accused,  who  was  the  servant  of  a  licensed 
retail  vendor  of  spirituous  fermented  liquors  under  Bengal  Act  VII  of  1878. 
was  convicted  of  an  offence  under  s.  53  of  that  Act  for  selling  excisable 
liquor  without  a  license.  The  sale  charged  against  him  was  of  a  quantity 
of  puchwai  in  excess  of  that  allowed  to  be  sold  under  the  license  of  his 
master.  The  sale  was  made  in  the  presence  of  the  master,  the  licensee, 
the  accused  merely  handing  the  liquor  to  the  purchaser  at  his  master's 
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request.  Held,  that  the  conviction  was  bad,  as  the  facts  did  not  establish 
a  sale  by  the  accused,  the  mere  mechanical  act  of  handing  the  liquor 
to  the  purchaser  not  constituting  a  sale  by  the  accused.  QUEEN 
EMPRESS  v.  HARRIDAS  SAN,  17  C.  566  ...  917 

(3)  Ss.  60.  74 — "  Like  offence" — Punishment  on  second  or  subsequent  convic- 
tion under  Bengal  Excise  Act — Selling  retail  with  wholesale  license. — 
The  offence  of  selling  wine  retail  by  a  person  who  has  only  a  wholesale 
license  is  an  offence  of  a  like  nature  to  that  of  selling  wine  without  a  license 
at  all.  within  the  meaning  of  the  term  "like  offence,"  as  used  in  s.  74  of 
the  Bengal  Excise  Act.  SCHEIN  v.  THE  QUEEN-EMPRESS,  16  C.  79J  ...  530 

Act  VIII  of  1879  (The  Rent  Settlement,  Bengal). 

Ss..lO,  14— See  ENHANCEMENT  or  RENT,  16  C.  586. 
Act  IX  of  1879  (Court  of  Wards,  Bengal). 

(1)  Ss.  7,  11,  20.  65— See  MINOR,   17  C.  944. 

(2)  S.  55— Bengal  Act  III  of  1881, s.  7— Suit  on  behalf  of  ward  by  Manager  with- 

out sanction  of  the  Court  of  Wards,  Effect  of — Sanction  after  appeal, 
Effect  of, — In  the  absence  of  some  order  by  the  Court  of  Wards  authoriz- 
ing the  bringing  of  a  suit,  a  suit  instituted  by  a  manager  on  behalf  of  a 
ward  must  be  dismissed.  A  suit  was  instituted  in  the  Court  of  the  First 
Subordinate  Judge  of  Dacca  on  behalf  of  a  ward  by  his  .nanager  \vithout 
the  order  or  sanction  of  the  Court  of  Wards,  and  proceeded  to  judgment 
without  any  such  order  or  sanction.  The  suit  was  partially  decreed  ;  and 
the  manager  appealed  to  the  District  Judge  for  that  portion  of  the  claim 
which  hid  been  dismissed  by  the  Court  of  first  instance.  At  the  hearing 
of  the  appeal,  an  application  was  filed  on  behalf  of  the  appellant,  accom- 
panied by  a  letter  giving  sanction  to  the  institution  of  the  suit,  the  appeal 
and  other  proceedings  connected  therewith,  with  retrospective  effect  from 
the  date  of  its  institution.  The  Judge  dismissed  the  suit.  The  plaintiff 
appealed  to  the  High  Court  :  Held,  having  regard  to  s.  55  of  the  Court 
of  Wards  Act.  1879,  as  amended  by  s.  7  of  Bengal  Act  HI  of  1881,  the 
lower  appellate  Court  was  right  in  dismissing  the  suit.  Held,  also,  that 
the  sanction  given  after  appeal  did  not  have  a  retrospective  effect. 
DINESH  CHUNDER  ROY  v.  GOLAM  MOSTAPHA.  DINESH  CHUNDER 
ROY  v.  FAHAMIDUNNESSA  BEGUM.  DINESH  CHUNDER  ROY  v.  NISHI 
KANT  GUNGOPADHYA,  16  C.  89  ...  59 

(3)  S.  55 — Suit  rejected  when  filed  on  behalf  of  a  minor  under  theCourt  of 
Wards  without  sanction  of  that  authority  to  proceed  with  it. — Where, 
under  s.  55  of  the  Bengal  Court  of  Wards'  Act,  IX  of  1879,  the  manager  of 
an  estate  authorised  the  plaintiff,  in  order  to  save  limitation,  to  institute  a 
suit  on  behalf  of  the  Court  of  Wards,  which  refused  afterwards  to  sanction 
the  proceeding  with  the  suit,  held,  that  the  Judge  righty  or  ered  that 
the  suit  be  rejected,  as  incapable,  under  the  above  section,  of  being  prose- 
cuted. BISESWAR  ROY  v.  SHOSHI  SIKARESWAR  ROY,  17  C.  688  (P.C.) 
=  17  I. A.  5=5  Sar.  P.C.J.  501  ...  1000 

Act  VIII  of  1880  (Public  Demands  Recovery,  Bengal). 

Ss.  21,  22 — Sale  in  execution  of  a  certificate  under  that  Act — Procedure — Sat- 
isfied certificate — Act  XI  of  1859. — The  procedure  laid  down  by  Bengal 
Act  VII  of  1880  must  be  strictly  followed  ;  and  it  is,  therefore,  absolutely 
incumbent  on  the  Courts,  when  considering  the  validity  of  sales  under  that 
Act,  to  rigidly  require  an  exact  compliance  with  the  formalities  prescrib- 
ed therein  by  the  Legislature.  Where  a  certificate  is  issued  in  respect 
of  a  demand  under  the  Act,  upon  payment  of  such  demand  it  becomes 
: .  the  duty  of  the  Collector,  under  s.  22.  to  enter  satisfaction  upon  the  cer- 

tificate, and  also  in  the  Register  kept  under  s.  21.  A  sale  in  execution 
of  a  satisfied  certificate,  or  of  a  certificate  not  duly  made  under  the  Act,  is 
absolutely  void.  Semble  : — Demands  in  respect  of  cess  under  Bengal  Act 
VII  of  1880  are  not  on  the  same  footing  as  revenue  demands,  to  which  Act 
XI  of  1859  applies,  and,  therefore,  the  procedure  prescribed  by  Act  XI  of 
1859  for  the  recovery  of  the  latter  is  not  applicable  to  the  recovery  of  the 
former.  GUJRAJ  SAHAI  v.  SECRETARY  OF  STATE  FOR  INDIA  IN 
COUNCIL,  17  C.  414  ...  815 
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S.  47— See  APPEAL  (GENERAL),  16  C.  638. 
Act  III  of  1881  (Bengal  Court  of  Wards  Amendment). 

S.  7— See  ACT  IX  OF  1879  (COURT  OF  WARPS,  BENGAL),  16  C.  89. 

Act  III  of 1884  (The  Bengal  Municipal). 

(1)  Ss.  6  (c/s.  13,30),  and   217  (cl.  5) — Obstructing  road  not   vested  in  Munici- 

pality over  which  public  have  a  right  of  way — Road. — The  term  "road" 
in  cl.  5  of  s.  217  of  Bengal  Act  III  of  1584  is  not  limited  to  roads  vested  in 
the  Municipal  Commissioners.  A  person  was  charged  at  the  instance  of  a 
Municipality  under  that  clause,  with  obstructing  a  path  through  his  paddy 
field  by  erecting  a  fence  at  either  end  of  it.  It  was  found  that  the  public 
had  a  right  of  way  over  the  path,  and  the  lower  Courts  convicted  ibe 
accused  of  an  offence  under  that  clause.  In  revision  it  was  contended 
that  the  conviction  was  bad,  as  the  clause  could  only  refer  to  a  road  which 
had  vested  in  the  Municipal  Commissioners.  Held  for  the  above  reasons 
that  the  conviction  was  right  and  must  be  upheld.  RAM  CHANDRA  GHOSE 
v.  BALLY,MUNICIPALITY.  17  C.  684  996 

(2)  S.  339— See  HIGH  COURT.  17  C.  329. 

Additional  Judge. 

See  APPEAL  (GENERAL),  16  C.  31. 
Admiralty  Courts. 

See  MERCHANT  SHIPPING  ACT,  1854  (17  AND  18  Vic.,  c.  104),  16  C.  238. 

Admiralty  Jurisdiction. 

See  APPEAL  TO  PRIVY  COUNCIL,  17  C.  66. 
Admission. 

See  PRIVY  COUNCIL,  16  C.  636. 
Adverse  Possession. 

See  ARBITRATION,  16  C.  806. 
Advocate-General. 

See  MERCHANT  SHIPPING  ACT,  1854  (17  AND  18  Vic.,  c.  104),  16  C.  238. 
Affiliation. 

See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  l&C.  781. 
Agent. 

(1)  See  LIMITATION  ACT  (XV  OF  1877),  17  C.  944. 

(2)  See  SALE,  16  C,  702. 
Agreement. 

See  HINDU  LAW  (ADOPTION),  16  C.  556. 
Alluvial  Land. 

See  ACT  IX  OF  1847  (THE  BENGAL  ALLUVION  AND  DILUVION),.  17  C.  590. 
Alluvion. 

See  R-ES  JUDICATA,  16  C.  173. ; 
Alternative  Charges. 

See  FALSE  EVIDENCE,  16  C.  349.  .     : 

Ameen. 

(1)  See  ACT  VIII  OF  1885  (TENANCY,  BENGAL),  17  C.  277. 

(2)  SeeCpuRi  FEES  ACT  (VII  OF  1870),  17  C.  281. 
Ancient  Lights. 

See  INJUNCTION i 16  C.  252. 
Appeal. 

1.— GENERAL.  .  ;    ,         - 

2. — CRIMINAL  CASES. 
3. — SECOND  APPEAL. 
4. — SPECIAL  APPEAL. 
5. — To  PRIVY  COUNCIL. 
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(1)  Additional  Judge — District  Judge— Land  Acquisition  Act  (X  0/1870).  s.  39 

— Civ.  Pro.  Code  (Act  XIV  of  1882),  s.  647.— An  Additional  Judge  appoin- 
ted to  here  cases  under  the  Land  Acquisition  Act,  1870,  is  a  District  Judge 
within  the  meaning  of  s.  39  of  the  Act.  Under  s.  647  of  the  Civ.  Pro.  Code, 
an  appeal  from  the  decision  of  an  Additional  Judge  so  appointed  lies  to 
the  High  Court.  In  the  matter  of  the  application  of  PORESH  NATH 
CHATTERJEE  v.  SECRETARY  OF  STATE  FOR  INDIA  IN  COUNCIL,  16 
C.  31  ...  21 

(2)  Bengal  Tenancy  Act  (VIII  of  1385),   s.  104,  cl.    2— Special  Judge— Dispute 

as  to  settlement  of  rent. — No  appeal  lies  to  the  High  Court  from  the 
decision  of  a  Special  Judge  under  s.  104,  cl.  2  of  the  Bengal  Tenancy  Act. 
LALA  KIRUT  NAKAIN  v.  PALUKDHARI  PANDEY,  17  C.  326  ...  756 

(3)  Bengal  Tenancy  Act  (VIII  of    1885),   s.  153— Cesses,  Suit  for— Bengal  Act 

(IX  of  1880).  s.  47 — Appeal  in  cases  under  Rs.  100. — A  suit  to  recover 
cesses  for  an  amount  not  exceeding  Rs.  100  falls  under  the  provisions  of 
s.  153  of  Act  VIII  of  1885  with  respect  to  appeals.  MOHESH  CHUNDER 
CHUTTOPADHYA  v.  UMATARA  DEBY,  16  C.  638  ...  421 

(4)  Ex  parte  decree — Order  setting  aside  ex  parte  decree — Civ.  Pro.   Code  (Act 

XIV  of  1882),  ss.  108  588—  Notification  in  'Gazette."— There  is  no 
appeal  from  an  order  setting  aside  an  ex  parte  decree.  SHAMA  DAS  v. 
HURBANS  NARAIN  SING,  16  C.  426  ...  281 

(5)  Newly  given  by  law — Proceedings  instituted  prior  to  change  in  procedure — 

Appeal  from  order  under  s.  312,  Civ.  Pro.  Code  (A't  XIV  of  1882)— Act 
VII  of  1888,  ss.  55  and  56. — It  is  a  general  principle  of  law  that  an  appeal 
newly  given  by  law  is  made  applicable  to  proceedings  instituted  before 
that  change  in  procedure  is  made :  Held,  accordingly,  that  an  appeal  for  an 
order  under  the  second  paragraph  of  s.  312  of  the  Civ.  Pro.  Code,  although 
made  before  Act  VII  of  1888  came  into  force,  would,  upon  the  operation  of 
that  Act,  lie  to  Court  to  which  an  appeal  would,  lie  from  the  decree  in 
the  suit  in  relation  to  which  such  order  was  made.  In  the  matter  of 
ANUND  CHUNDER  ROY  v.  NIIAI  BHOOMIJ,  16  C.  429  ...  283 

(6)  Probate  and  Administration  Act  (V  of  1881),  ss.  69,  86— Order  of  District 

Judge  admitting  person  as  caveator — Civ.  Pro.  Code,  s  588,  cl.  (2). — 
S.  86  of  the  Probate  and  Administration  Act  (V  of  1 88 1)  makes  the  Code  of 
Civil  Procedure  applicable  to  orders  passed  under  that  Act.  An  appeal 
therefore  lies  to  the  High  Court  from  the  order  of  a  District  Judge  admit- 
ting a  person  as  a  caveator  under  s.  69  of  the  Act ;  such  an  order  is  appeal- 
able under  s.  588,  cl.  (2)  of  the  Code.  A  person  not  claiming  any  of  the 
property  of  the  testator,  but  disputing  the  right  of  the  testator  to  deal 
with  certain  property  as  his  own,  has  not  such  an  interest  in  the  .estate  of 
the  testator  as  entitles  him  to  come  in  and  oppose  the  grant  of  probate, 
ABHIRAM  DASS  v.  GOPAL  DAS,  17  C.  48  ...  571 

(7)  Receiver,  Appointment  of — Appealable  order— Civ.  Pro.  Code  (Act  XIV  of 

1882),  ss.  503,  505,  588  (24),  and  589— Bengal  North-Western  Provinces, 
and  Assam  Civil  Courts  Act  (XII  of  1887),  s.  2! — An  appeal  lies  from  an 
order  rejecting  an  application  for  a  Receiver  under  s.  503  of  the  Code  of 
Civil  Procedure,  and  the  order  on  appeal  is  final  under  s.  588.  The  Court 
to  which  such  an  appeal  lies  from  the  order  of  a  Subordinate  Judge  is, 
under  s.  21  of  Act  XII  of  1887,  the  High  Court,  where  the  value  of  the 
suit  is  above  Rs.  5,000,  and  the  District  Judge's  Court  in  other  cases. 
BOIDYA  NATH  ADYA  v.  MAKHAN  LAL  ADYA,  17  C.  680  ...  994 

(8)  Suit  for  rent — Question  as  to  amount  of  Rent — Bengal  Tenancy  Act  (VIII 

of  1885),  s.  153— Where  there  was  a  question  as  to  the  amount  of  rent 
annually  payable,  the  plaintiffs  claiming  Rs.  15  and  the  defendants  alleg- 
ing the  rent  to  be  only  Rs.  7-8  :  Held,  an  appeal  lay  under  s.  153  of  the 
Bengal  Tenancy  Act.  AUBHOY  CHURN  MAJI  v.  SHOSHI  BHUSAN  BOSE, 
16  C.  155  ...  104 

(9)  See  ACT  VIII  OF  1885  (TENANCY,  BENGAL),  17  C.  489. 

(10)  See  Civ.  PRO.  CODE  (ACT  XIV  OF  1882),  16  C.  535. 

(Jl)  See  LIMITATION  ACT  (XV  or  1877),  16  C.  250,  16  C.  598. 
(12)  See  PRACTICE,  17  C,  289. 
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(13)  See  REMAND,  17  C.  168. 

(14)  See  SECURITY  FOR  COSTS,  17  C.  512,  17  C.  516. 

(15)  See  TRUST,  17  C.  620. 
2.— In  Criminal  Cases. 

(1)  By  Local  Government  .from  judgment  of  acquittal — Crim.  Pro.  Code    (Act 

X  of  1882),  5.  417. — Under  the  Code  of  Criminal  Procedure  (Act  X  of 
1882)  the  Local  Government  have  the  same  right  of  appeal  against  an 
acquittal  as  a  person  convicted  has  of  appealing  against  his  conviction  and 
sentence,  and  there  is  no  distinction  between  the  mode  of  procedure  and 
the  principles  upon  which  both  classes  of  appeals  are  to  be  decided.  In 
the  matter  of  the  petition  of  THE  DEPUTY  LEGAL  REMEMBRANCER.  THE 
QUEEN-EMPRESS  v.  BIBHUTI  BHUSAN  BIT.  17  C.  435  ...  862 

(2)  Crim.    Pro.   Code    (Act  X    of  1882).  s.  411— Appeal  from  sentence  of  Pre- 

sidency Magistrate. — No  appeal  lies  from  a  sentence  of  six  months' 
rigorous  imprisonment  and  a  fine  of  Rs.  200,  or  a  further  period  of  three 
months'  simple  imprisonment,  passed  by  a  Presidency  Magistrate.  SCHEIN 
v.  THE  QUEEN-EMPRESS.  16  C.  799  ...  530 

3. — Second  Appeal. 

(1)  Code  of  Civil  Procedure  (Act  XIV  of  1882),   ss.    584,   585— Jurisdiction   to 

hear  a  second  appeal,  on  what  matters — Secondary  evidence,  Question 
of. — Under  ss.  584  and  585  of  the  Coda  of  Civil  Procedure,  1882,  a  second 
appeal  is  confined  to  matters  of  law,  usage  having  the  force  of  law,  or 
substantial  defect  in  procedure.  On  an  appeal  to  the  Judicial  Commis- 
sioner from  the  decree  given  on  first  appeal  by  an  Appellate  Court,  and 
maintaining  a  finding  of  fact  by  the  Original  Court,  the  only  questions 
were  (1)  whether  secondary  evidence  had  been  properly  admitted  on  a 
case  that  had  arisen  for  its  admission  ;  and  (2)  whether  the  evidence  offered 
constituted  secondary  evidence  of  the  matter  in  disputs,  which  was  the 
making  of  a  document  :  Held  by  the  Judicial  Committee  of  the  Privy 
Council  that  (no  special  leave  to  appeal  from  the  judgment  of  the  Com- 
missioner, the  first  Appellate  Court,  having  been  applied  (for  the  facts 
were  not  open  to  decision  on  this  appea1  ;  this  Committee  could  only  do 
what  the  Judicial  Commissioner  on  second  appeal,  under  the  above 
sections,  could  have  done  ;  and  that,  as  the  case  stood,  they  were  bound 
by  the  findings  of  fact  of  the  first  Appellate  Court.  LUCHMAN  SINGH  v. 
PUNA,  16  C.  753  (P.O.)  =  16  I  A.  12,5=13  Ind.  Jur.  169=5  Sar.  P.C.J. 
370  499 

(2)  Letters  Patent,  High  Court,  cl.  1 5-—" Judgment" — Order  granting   review 

of  judgment — Civ  Pro.  Code,  1882,  s.  629. — A  second  appeal  xvas 
decided  on  the  1st  June  1888,  in  favour  of  the  respondents  by  two  Judges 
of  the  High  Court.  On  the  24th  July,  1888,  an  application  for  review  was 
filed  with  the  Registrar.  Various  reasons  prevented  the  two  Judges  from 
sitting  together  until  the  month  of  March  1889.  On  the  6th  March  the 
matter  came  up  before  them,  when  a  rule  was  issued,  calling  upon  the 
respondents  to  show  cause  why  a  review  should  not  be  granted,  and  made 
returnable  on  the  28th  March  1889.  On  that  day  one  of  the  Judges  bad 
left  India  on  furlough,  and  the  rule  was  taken  up,  heard  and  made  abso- 
lute by  the  other  of  the  two  Judges  sitting  alone  :  Held,  that  the  order 
was  not  a  judgment  within  the  meaning  of  s.  15  of  the  Letters  Patent  : 
and  that  no  appeal  would  lie  therefrom,  the  order  being  final  under  s.  629 
of  the  Code  of  Civil  Procedure.  AUBHOY  CHURN  MOHUNT  v.  SHAMANT 
LOCHUN  MOHUNT,  16  C.  788  ...  523 

(3)  Practice — Finding  of  facts — Interference  with  finding  of  facts  on  second 

appeal — As  a  general  rule,  the  High  Court  will  not  interfere  with  the  find- 
ing of  facts  by  the  lower  appellate  Court  on  second  appeal,  save  on  some 
very  special  ground  ;  for  instance,  where  such  a  finding  of  facts  as  appears 
to  be  necessary  under  the  peculiar  circumstances  of  the  case,  has  not  been 
satisfactorily  arrived  at.  GOLUCK  NATH  alias  RAKHAL  DAS  CHUTTO- 

PADHYA  V.  KlRITHI  CHUNDER  HALDAR,  16  C.  645  ...  426 

(4)  Superintendence    of  High  Court— Bengal   Tenancy   Act  (VIII  of  1885), 

ss,  104,  (cl.  2),  105,  106, 108— Rule  33  of  the  rules  made  under  the  Act— 
Jurisdiction— Record  of  right—Civ.  Pro.  Code  (Act  XIV  of  1882),  ss.  108, 
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622 — Order  of  Special  Judge  as  to  settlement  of  rents. — The  High  Court 
has  no  jurisdiction  either  to  entertain  a  second  appeal  from,  or  to  interfere 
under  s.  622  of  the  Code  of  Civil  Procedure  with,  an  order  of  a  Special 
Judge  in  regard  to  settlement  of  rents.  SHEWBARAT  KOER  v.  NIRPAT  ROY, 
16  C.  596  ..,  -  393 

(5)  See  APPEAL  (SPECIAL), -17  C.  256,  17  C.  875,  17  C.  291. 

(6)  See  CESS,  17  C.  726. 
A.— Special  Appeal. 

(1 )  Practice — Procedure— Defective  judgment  of  Appellate    Court,    reversing 

Munsiff's  decision  on  credibility  of  witnesses — Judgment,  form  of '. — 
Case  in  which  the  High  Court,  on  Special  Appeal,  being  of  opinion  that 
the  judgment  of  the  District  Judge  reversing  that  of  the  Munsif  on  the  cre- 
dibility of  the  witnesses  did  not  fulfil  the  conditions  that  a  judgment  rever- 
sing such  a  decision  ought  to  fulfil,  brought  up  the  case  before  itself  and 
heard  it  as  a  Regular  Appeal.  PURMESHUR  CHOWDHRY  v.  BRIJOLALL 
CHOWDHRY,  17  C.  256  ...  709 

(2)  Second  Appeal — Ground  of  second  appeal — Civ.  Pro.  Code,  s.  584 — Substan- 

tial error  in  a  first  Appellate  Court's  finding  without  any  evidence  to 
support  it. — The  Court  of  first  instance  dismissed  the  suit  upon  the  ground  " 
that  the  right,  which  it  was  brought  to  establish,  had  been  taken  away 
by  a  compromise,  entered  into  by  a  guardian  on  behalf  of  an  infant  party 
to  former  proceedings.  This  was  reversed  by  the  first  Appellate  Court, 
which  decreed  the  claim,  holding  it  unaffected  by  the  compromise,  on  the 
ground  that  the  latter  was,  in  fact,  contrary  to  the  interests  of  the  infant. 
The  High  Court,  on  a  second  appeal,  set  aside  this  finding,  there  having 
been  no  proof  that  the  compromise  was  to  the  infant's  detriment,  and 
affirmed  the  decree  of  the  first  Court.  Held,  that  the  High  Court  rightly 
reversed  the  decree  of  the  first  Appellate  Court ;  the  above  finding,  without 
'  any  evidence  to  support  it  being  a  substantial  error  in  the  proceedings, 
and  good  ground  of  second  appeal  within  the  meaning  of  s.  58H,  sub- 
section (c)  of  the  Civ.  Pro.  Code  HEMANTA  KUMARI  DEBI  v.  BRO- 
JENDRO  KISHORE  ROY  CHOWDHRY,  17  C.  875  (P.C.)  =  17  I. A.  65=5  Sar. 
P.C.J.  542  ...  1128 

(3)  Second  appeal— Procedure  in  second  appeal — Powers  of  Appellate    Court  — 

Question  of  fact— Civ.  Pro.  Code,  1882,  ss.  584,  585.— The  limitation  to 
.the  power  of  the  Appellate  Court  in  hearing  a  second  appeal  under  ss.  584 
and  585  of  the  Code  of  Civil-Procedure,  1882,  must  be  attended  to,  and 
the  appellant  cannot  be  allowed  to  question  the  finding  of  the  first  Appel- 
late Court  on  a  question  of  fact.  P ERTAB  CHUNDER  GHOSE  v.  MOHE.N- 
DRANATH  PuRKAiT,  17  C.  291  (P.C.)  =  16  I.A.  233  =  13  Ind.  Jur.  370=5 
Sar.  P.C.J.  444  733 

5.— To  Privy  Council. 

(1)  Concurrence  of  two  Courts  on  facts — "  Affirming  "  judgment  of  Lower 
Court— Civ.  Pro.  Code  (Act  XIV  of  1882),  s.  596— Substantial  questions 
of  law — Case  disposed  of  on  facts. — Where  the  issues  in  a  case  involved 
questions  both  of  laAv  and  fact,  and  the  Subordinate  Judge  had  decided 
against  the  plaintiff  on  two  issues  of  fact,  sufficient  for  the  disposal  of  the 
case,  without  trying  the  other  issues,  the  High 'Court  found  on  those'two 
issues  substantially  in  favour  of  the  plaintiff,  but  raised'  a  further 
question  of  fact  on  the  evidence  and  decided  that  against  him, 
cpming  finally  to  the  same  conclusion  on  the  facts  as  the  Subordinate 
Judge,  though  not  agreeing  with  him  on  all .  his  findings  or  in 
the  reasons  on  which  they  were  based:  Held,  on  an  application 
for  leave  to  appeal  to  the  Privy  Council,  that  the  High  Court  did  not  . 
"affirm"  the  judgment  of  the  lower  Court  within  the  meaning-  of  s.  596 
of  the  Civ.  Pro.  Code.  Held,  also,  even  assuming  the  judgment  of  the 
Lower  Court  was  affirmed  by  the  High  Court,  that  there  were  substantial 
questions  of  law  in  the  case  which  entitled  the  plaintiff  to  appeal,  not- 
withstanding that  such  questions  might  be  immaterial  to  the  decision  of 
I,  -the  case.  In  the  matter  of  the  petition  of  .ASHGHAR.  REZA  REZA.  v. 

HYDER  REZA,  16  C,  287  =  13  Ind.  Jur.  336  ...          18-9 

GoPiNaTH  BIRBAR  V.GOLUCK  CHUNDER  BOSE,  16  C.   292-N.  =  13  Ind,   Jur. 
339-N.  ...          192 
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(2)  Letters  Patent,  1865,  cl.  15 — Appeal  from  decision  of  a  Judge  exercising 

Admiralty  or  Vice- Admiralty  Jurisdiction — Practice — Vice-Admiralty 
Regulations  of  1832,  Rule  35,  Application  of — Mentioning  of  the  ap- 
portionment of  award  for  salvage  services — Peremption  of  appeal. — 
Under  cl,  15  of  the  Letters  Patent,  18t>5,  an  appeal  lies  to  the  High  Court 
from  the  decision  of  one  of  its  Judges  exercising  Admiralty  or  Vice- Ad- 
miralty jurisdiction.  Such  appeals  are  governed  by  the  practice  under  the 
Civ.  Pro.  Code,  and  not  by  r.  35  of  the  Vice- Admiralty  Regulations  publish- 
ed under  the  authority  of  2  Will,  IV,  Ch.  51.  Rule  35  applies  to  appeals 
from  the  High  Court  to  the  Privy  Council  The  mere  fact  of  the  salvors 
having  appeared  and  mentioned  in  Court  the  matter  of  the  apportionment 
of  an  award  for  salvage  services  reserved  by  the  decree  making  the  award 
did  not  perempt  an  appeal  from  that  decree.  In  the  matter  of  the  ship 
"  CHAMPION  ",  17  C.  66  ...  583 

(3)  Privy  Council  Department,  Order  in — Letters  Patent,  High  Court,  cl.,  15, 

39 — Appeal  from  order  of  Judge  in  Privy  Council  Department— Judg- 
ment," Meaning  of. — No  appeal  will  lie  from  an  order  of  Judge  granting 
a  certificate  that  a  case  is  a  fit  and  proper  one  for  appeal  to  the  Privy 
Council.  LUTF  ALI  KHAN  v.  ASGUR  R*E£A,  17  C.  455  ...  842 

Appellant. 

See  PRIVY  COUNCIL,  17  C.  693. 
Appellate  Court. 

(1)  See  RECOGNIZANCE  TO  KEEP  PEACE,  16  C.  779. 

(2)  See  SECURITY  FOR  COSTS,  17  C.  512. 
Application. 

(1)  For   execution   not  in  accordance  with    law — See  LIMITATION  ACT  (XV  OF 

1877).  16  C.  355. 

(2)  For  execution  of  decree — See  Civ.  PRO.  CODE  (ACT  XIV  OF  1882),  16  C.  16. 

(3)  For   registration    as   proprietor — See   ACT   VII   OF    1876   (LAND  REGISTRA- 

TION, BENGAL),  16  C.  706. 

(4)  Form  of— See  EXECUTION  OF  DECREE,  17  C.  631. 

(5)  In   continuation   of   previous   application   for    execution — See    LIMITATION 

ACT  (XV  OF  1877),  17  C.  268. 

(6)  In  suit  by  persons  not  parties — See  PRACTICE,  17  C.  285. 

(7)  To  execute  decree — See  LIMITATION  ACT  (XV  OF  1877).  17  C.  53. 

(8)  To   have   judgment-debtor   declared   insolvent — See  JURISDICTION  OF  Civil. 

COURT,  16  C.  13. 

(9)  To  take  step  in  aid  of  execution — See   LIMITATION  ACT    (XV  OF  1877), 

16  C.  747. 

(10)  To  transfer  decree  for  execution— See  Civ.  PRO,  CODE   (ACT  XIV  OF  1882), 

16  C.  744. 

Appraisement. 

See  SANCTION  TO  PROSECUTION,  17  C.  872. 

Appropriation. 

See  MAHOMEDAN  LAW  (ENDOWMENT),  17  C.  498. 

Arbitration. 

(1)  Award  on  one  point  only — Remission  to  arbitrator — Refusal  by  arbitrator 
to  act — Limitation — Adverse-possession — A  case  was  referred  for  decision 
to  an  arbitrator.  The  arbitrator  made  his  return,  deciding  by  the  award 
only  one  of  the  issues  raised  in  the  case,  viz.,  that  the  defendants  had  been 
in  possession  of  the  land  in  suit  for  more  than  twelve  years.  The  plaintiffs 
and  the  defendants  claimed  under  the  same  landlord.  The  Munsif  re- 
mitted the  award  to  the  arbitrator  for  determination  of  the  other  matters 
arising  in  the  case;  the  arbitrator,  however,  refused  to  act  further  in  the 
matter,  and  the  Munsif  himself  took  up  the  case  and  decided  it  in  favour 
of  the  plaintiff.  On  appeal,  the  Subordinate  Judge  held  that  the  award 
made  by  the  arbitrator  was  sufficient  for  the  determination  of  the  case, 
and  reversed  the  decision  of  the  Munsif,  and  gave  the  defendants  a  de- 
cree in  terms  of  the  award  :  Held,  that  as  the  plaintiffs  and  the  defend- 
ants claimed  under  one  and  the  same  landlord,  and  the  question  between 
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them  being  which  of  the  two  had  the  better  title  to  the  la*nd  in  dispute, 
the  case  could  not  have  been  concluded  by  the  findings  of  the  arbitrator 
upon  the  quesiion  of  possession,  and  that  the  Munsif  had  acted  rightly 
on  the  arbitrator  declining  to  complete  the  award,  in  deciding  the  case 
himself.  JONARDON  MUNDUL  DAKNA  v.  SAMBHU  NATH  MUNDUL,  16 
C.  806  ...  535 

(?)  Jurisdiction  of  Court  over  Arbitrators— Civ.  Pro.  Code  (Act  XIV  of  1882), 
ss.  508,  516  — When  a  Court  has  referred  a  suit  to  arbitration  it  has  juris- 
diction over  the  arbitrators  to  compel  them  to  give  up  documents  filed  be- 
fore them  as  exhibits  during  the  course  of  the  arbitration,  and  to  return 
the  original  records  of  the  suit  which  may  have  been  handed  to  them. 
Such  jurisdiction  can  be  exercised  by  an  application  made  in  the  suit  on 
notice  to  the  arbitrators.  NURSING  CHUNDER  DAWAN  v.  NUFFER 
CHUNDER  DUTT,  17  C.  832  ...  1099 

(3)  Long  and  unreasonable  delay  in  the  conduct  of  the  proceedings — Revoca- 

tion—Civ. Pro.  Code  (Act  XIV  of  1882),  s.  523— Appointment  of  arbitra- 
tor by  the  Court. — A  submission  to  arbitration  can  only  be  revoked  on 
good  grounds.  The  claimant,  in  a  reference  to  arbitration,  is  the  person 
on  whom,  cceteris  paribus,  it  is  incumbent  to  promote  the  conduct  of  the 
proceedings  ;  and  when,  therefore,  there  is  a  long  and  unreasonable  delay 
unexplained  by  any  act  of  the  other  party,  either  conducting  to  it  or  con- 
senting to  it  or  waiving  it,  the  latter  is,  prima  facie,  entitled  to  decline  to 
go  on  with  the  reference,  and  to  revoke  the  agreement  for  submission, 
Where  an  agreement  to  refer  has  been  duly  revoked,  the  Court  is  incompe- 
tent to  order  it  to  be  filed  under  s.  523  of  the  Code  of  Civil  Procedure. 
Setnble  : — Where  no  arbitrator  has  been  named  in  an  agreement,  and  the 
aid  of  the  Court  in  the  appointment  of  an  arbitrator  is  invoked,  the  par- 
ties ought  to  have  an  opportunity  of  being  heard  upon  the  selection  to  be 
made.  COLEV  v.  DACOSTA,  17  C.  200  672 

(4)  See  SUPERINTENDENCE  OF  HIGH  COURT,  16  C.  482. 

Arbitrator. 

(1)  See  ARBITRATION,  16  C.  806,  17  C.  200,  17  C.  832. 

(2)  See  REGISTRATION  ACT  (III  OF  1877),  16  C.  189. 
Arrears  of  Rent. 

See  LIMITATION,  17  C.  251. 

See  LIMITATION  ACT  (XV  OF  1877),  17  C.  263. 
Arrest. 

Of  ship— See  SALVAGE,  17  C.  84. 
Assam  Land  and  Revenue  Regulation.  1886. 

Ss.  2,  Prov.  (b),  12.  39,  151  and  154— Settlement-holder — His  rights  under  a 
settlement — Nisf-kherajdar,  his  right  to  a  settlement — S.  154o/  the 
Regulation — The  effect  of  ss.  39  and  151  of  the  Assam  Land  and  Revenue 
Regulation,  1886,  is  that  a  settlement  made  by  a  Settlement  Officer,  unless 
interfered  with  by  the  Chief  Commissioner,  is  final  ;  but  the  settlement- 
holder  does  not  thereby  acquire  any  right  to  the  land  so  settled  as  against 
any  person  claiming  rights  to  it,  The  effect. of  an  order  by  the  Government 
of  India  before  the  passing  of  the  Assam  Regulation  in  regard  to  the  right 
of  a  nisf-kherajdar  to  hold  lands  found  upon  survey  to  be  in  excess  of 
his  nisf-kheraj  estate,  and  to  obtain  a  settlement  thereof,  considered. 
In  1881  S.  a  nisf-kherajdar,  obtained  a  settlement  for  a  year  of  certain 
lands  which  were  found  upon  survey  to  be  in  excess  of  his  nisf-kheraj 
estate.  Subsequently  a  pottah  was  granted  to  S,  for  a  portion  of  the 
excess  lands,  while  the  other  portion  was  settled  by  the  Revenue  autho- 
rities under  a  kobala  pottah  with  M,  who  entered  into  possession  under 
his  settlement.  In  a  suit  by  S,  the  nisi-kherajdar,  for  a  declaration  of 
his  right  to  a  settlement  of  the  portion  settled  with  M ,  and  for  possession, 
held  that  having  regard  to  the  provisions  of  s.  2,  proviso  (6),  s.  12  of  the 
Regulation,  and  the  order  of  the  Government  of  India,  the  nisf-kherajdar 
was  entitled  to  a  declaration  of  his  right  to  a  settlement,  but  in  view  of 
s.  154  he  was  not  entitled  to  a  decree  for  possession.  MADHUB  NATH 
SURMA  v.  MYARANI  MEDHI,  17  C.  819  ...  1090 
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See  LIMITATION  ACT  (XV  OF  1877),  16  C.  449  ;  16  C.  450  N. 
Assessors. 

See  LAND  ACQUISITION  ACT  (X  OF  1870),  17  C   380 ;  17  C.  383. 
Assignment. 

See  CONTRACT.  17  C.  J 15. 
Association. 

See  COMPANIES  ACT  (VI  OF  1832).  17  C.  786. 
Attachment. 

(1)  Wrongful   attachment — Claims    to   attached   property — Civ.    Pro.    Code, 

ss.  278,  283,  483 — Attachment  before  judgment — Liability  of  creditor 
who  caused  attachment  of  goods  not  belonging  to  the  debtor — Damages 
after  sale — Difference  between  English  and  Indian  law  on  the  subject. — 
Orders  for  attachment  in  security  under  s.  483  of  the  Civ.  Pro.  Code,  being 
issued  on  the  ex  parte  application  of  the  creditor,  who  is  bound  to  specify 
the  property  which  he  desires  to  have  attached  and  its  estimated  value,  it 
follows  that  the  attachment  is  the  direct  act  of  the  creditor,  for  which  he  is 
immediately  responsible  Should  the  goods  be  proved  not  to  belong  to  the 
debtor,  the  litigation  and  delay,  and  also  any  depreciation  of  the  goods 
by  an  intermediate  fall  in  the  market,  between  attachment  and  sale,  are 
the  natural  and  necessary  consequences  of  the  creditor's  unlawful  act. 
The  plaintiff  having  taken,  without  success,  the  summary  proceeding  under 
s.  278.  to  get  the  release  of  goods  attached  under  s.  487.  in  a  suit  to  which 
he  was  not  a  party,  afterwards,  in  a  suit  brought  by  him  in  accordance 
>  with  s.  283,  established  his  right  of  property  in  the  goods  :  Held,  that  (a), 
in  order  to  entitle  him  to  the  full  indemnity  for  the  wrongful  attachment 
he  was  not  bound  to  allege  and  prove  that  the  defendants  had  resisted  his 
previous  application  under  s.  278  maliciously,  or  without  probable  cause  ; 
and  that  (b),  the  goods  having  been  sold  under  the  Court's  order,  the 
difference  in  market  value  of  the  goods  at  the  time  of  their  attachment 
(November  1883)  and  their  price  when  they  were  sold  (June  1884),  the 
selling  prices  having  fallen  intermediately,  must  be  added  to  the  damages. 
Held  also  that  without  bringing  under  review  the  judgment  under  s.  278, 
the  effect  of  the  judgment  in  the  suit  brought  in  accordance  with  s.  283 
was  to  supersede  the  order  under  s  287.  and  to  render  it  inconclusive. 
The  procedure  on  attachment  not  being  the  same  in  India  as  in  England, 
where  a  judgment-creditor  is  not  responsible  for  the  consequences  of  a  sale, 
under  a  judicial  order,  of  goods  taken  in  execution  in  satisfaction  of  his 
debt,  that  proposition  does  not  hold  good  under  the  Indian  Procedure. 
KISSORIMOHUN  ROY  v.  HARSUKH  DAS,  17  C  436  (P.C.)  =  17I.  A.  17= 
13  Ind.  Jur.  452=5  Sar.  P.C.J.  472  ...  830 

(2)  See  ACT  VIII  OF  1885  (BENGAL  TENANCY),  17  C.  390. 

(3)  See  LIMITATION  ACT  (XV  OF  1877),  17  C.  53. 

(4)  See  SALE.  17  C.  398. 
Attempt. 

To  commit  offence  —  Attempt  to  cheat  —  Currency  Office,  —  Application  for 
payment  of  lost  halves  of  Currency  Notes. — A  man  may  be  guilty  of 
an  attempt  to  cheat,  although  the  person  he  attempts  to  cheat  is  fore- 
warned, and  is  therefore  not  cheated.  M  wrote  a  letter  to  the  Cur- 
rency Office  at  Calcutta,  enclosing  the  halves  of  two  Government 
Currency  Notes,  stating  that  the  other  halves  were  lost,  and  enquiring  what 
steps  should  be  taken  for  the  recovery  of  the  value  of  the  notes.  The 
Currency  Office  having  upon  enquiry  discovered  that  the  amount  of  the 
notes  had  been  paid  to  the  holder  of  the  other  halves,  and  that  the  notes 
had  been  withdrawn  from  circulation  and  cancelled,  sent  M  the  usual 
form  of  claim  to  be  filled  np  and  returned  to  it.  It  appeared  from  the 
evidence  that  the  Currency  Office  never  contemplated  paying  M  in  respect 
ot  the  notes.  The  form  was  filled  up  and  signed  by  M  and  returned  by 
him  to  the  Currency  Office  :  Held,  that,  although  there  was  no  intention 
on  the  part  of  the  Currency  Office  to  pay  the  amount  of  the  notes.  M  was 
guilty  of  an  attempt  to  cheat.  THE  GOVERNMENT  OF  BENGAL  v.  UMESH 
CHUNDER  MITTER,  16  C.  310  ...  204 
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See  SALE,  16  C.  702. 
Award. 

(1)  See  ARBITRATION,  16  C.  806. 

(2)  See  SUPERINTENDENCE  OF  COURT,  16  C.  482. 
Bail. 

Excessive— See  SALVAGE,  17  C.  84. 
Banker  and  Customer, 

See  LIMITATION  ACT  (XV  OF  1877).  16  C.  25. 
Bastardy  Proceedings. 

See  GRIM.  PRO.  CODE  (ACT  X  OF  1882),  16  C.  781. 
Benamidar. 

(1)  See  LIMITATION  ACT  (XV  OF  1877),  16  C.  355. 

(2)  See  PARTIES,  16  C.  364. 
Benami  Transaction. 

(1)  Estoppel — Misrepresentation — Heir  when  bound  by  the  acts  of  ancestor. — 

B  purchased  some  property  from  D  (a  member  of  a  joint  Mitakshara  family) 
in  the  name  of  his  wife  K,  with  the  object  of  concealing  from  certain  per- 
sons that  he  was  the  real  purchaser,  and  further  lest,  in  the  event  of  a 
dispute  arising  in  respect  of  such  property,  which  was  heavily  encumber- 
ed, his  exclusive  property  might  be  prejudiced  and  attached  with  debt. 
After  the  death  of  her  husband  K  obtained  a  certificate  of  guardianship  of 
her  infant  son  S,  in  which  she  did  not  include  this  property,  and  in  fact 
continued  to  treat  the  property  as  her  own.  During  S's  minority,  C,  the 
nephew  of  D,  who  was  now  of  age,  brought  a  suit  for  pre-emption  against 
K  in  respect  of  this  property,  and  obtained  a  consent  decree  under  which 
he  took  possession.  S,  then,  on  attaining  majority,  instituted  a  suit 
against  C  for  the  recovery  of  the  property  as  the  heir,  and  representative 
of  his  father,  on  the  ground  that  K  was  a  mere  benamidar.  The  defence 
taken  by  C,  amongst  others,  was  that  K  was  the  real  owner  he  believed 
her  to  be;  held  that  on  the  authority  of  19  W.R.  292,  it  was  a  good 
defence,  for,  even  on  the  assumption  that  the  purchase  was  benami  S  as 
heir  of  B  was  bound  by  the  misrepresentation  of  the  latter.  CHUNDER 
COOMAR  v.  HURBUNS  SAHAi,  16  C.  137=13  Ind.  Jur.  221  ...  92 

(2)  Estoppel — Persons  claiming  under  person  who  creates  the  benami. — The 

mere  fact  of  a  benami  transfer  does  not  in  itself  constitute  such  misrepresen- 
tation as  to  bind  all  persons  claiming  under  the  person  who  creates  the 
benami.  O  made  a  benami  gift  of  his  property  to  his  wife  A.  The  deed 
of  gift  was  registered  and  purported  to  be  made  in  consideration  of  the 
fixed  dower  due  to  A.  There  was  no  mutation  of  names  ;  but  O  manag- 
ed the  property  as  A's  am-muktar  under  a  general  power  of  attorney  exe- 
cuted by  her  in  his  favour.  On  the  death  of  O,  A  mortgaged  the  property. 
At  a  sale  in  execution  of  a  decree  obtained  by  the  mortgagee  against 
A,  the  mortgaged  property  was  purchased  by  the  defendants.  On  the 
death  of  A,  H  and  R,  the  son  and  daughter  of  A,  sold  their  shares  in  the 
property,  which  they  had  inherited  from  their  father  O,  to  the  plaintiff. 
In  a  suit  by  the  plaintiff  against  the  defendants  for  a  declaration  of  his 
right  to  the  shares  of  H  and  R,  and  for  partition  :  Held,  that  the  acts  of 
O  were  not  such  as  to  constitute  an  estoppel  as  against  his  heirs,  and, 
therefore,  the  plaintiff  was  entitled  to  the  relief  he  sought.  LARAT 
CHUNDER  DEY  v.  GOPAL  CHUNDER  LAHA,  16  C.  148  ...  99 

Bidders. 

See  SALE,  16  C.  194. 
Bill  of  Exchange. 

(1)  See  DECREE,  16  C.  804. 

(2)  See  STAMP  ACT  (I  OF  1879),  16  C.  432. 
Board  of  Revenue. 

Order  of,  jurisdiction  of  Civil  Court,  in  regard  to — See   ACT    IX    OF    1847    (THE 
BENGAL  ALLUVION  AND  DILUVION),  17  C.  590. 
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See  EVIDENCE,  17  C.  173. 
Boundary. 

See  EVIDENCE,  16  C.  186. 
British  Seamen. 

Trial  of— See   MERCHANT   SHIPPING  ACT,    1854  (17  AND  18  Vic.,  c.  104)     16  C 
238. 

Bull. 

Set  at  large  in   accordance  with   religious  usage— See  PENAL  CODE  (Acx  XLV 

OF  1860),  17  C.  852. 
Burden  of  Proof. 

(1)  See  LANDLORD  AND  TENANT,  16  C.  223. 

(2)  See  LIMITATION  ACT  (XV  OF  1877),  16  C.  473. 
Cash. 

See  CONTRACT,  16  C  417. 
Cause  of  Action. 

See  RES  JUDICATA,  16  C.  545  ;  16  C  98. 
Causing  Hurt  and  Grievous  Hurt. 

See  SENTENCE,  16  C.  725. 
Ceremonies. 

Of  pre-emption — See  MAHAMEDAN  LAW,  PRE-EMPTION,  17  C.  543. 
Certificate. 

(1)  See  ACT  XL  OF  1858  (MINORS),  17  C.  347. 

(2)  See  EVIDENCE  ACT  (I  OF  1872),  17  C.  849. 

(3)  See  HINDU  LAW,  GUARDIAN,  16  C.  584. 

(4)  See  SALE,  17  C.  474. 

Cess. 

(1)  Illegal  Ccss—Asul  and  A.b\vab—Rent — Bengal  Tenancy  Act  (VIII  of  1885), 

ss.  3  (5).  74— Reg.  VIII  of  1793.  ss.  54,  55,  57,  58.  61— Reg.  V  of  1812, 
ss.  2.  3 — Second  Appeal,  grounds  of — Code  of  Civil  Procedure  (Act  XIV  of 
1882),  s  584. — In  a  suit  for  rent  at  the  rate  of  Rs.  22-2  per  annum  the 
defence  was  that  the  yearly  rent  was  not  Rs.  22-2,  but  Rs.  18-10-6, 
and  that  the  difference  was  made  up  of  certain  illegal  cesses,  such  as 
sarak,  neg,  and  khuruch,  which  had  been  paid  for  a  long  time  with  the 
rent  and  without  specification  in  the  rent  receipts.  Both  the  lower 
Courts  found  that  Rs.  18-10-6  was  the  defendant's  asttl  jatr.a.  Held  by 
the  Full  Bench  upon  a  review  of  the  history  of  abwabs  : — That  the 
amounts  sued  for  under  the  heads  of  saruk,  neg,  and  khuruch  were 
abwabs,  and  were  therefore  not  recoverable  and  that  all  additions  to  the 
actual  rent  under  the  denomination  of  abwabs  are  illegal,  and  any 
agreement  to  pay  them  is  void.  Per  PETHERAM,  C.  J. — The  law,  whether 
under  the  Regulations,  or  the  Bengal  Tenancy  Act,  or  as  laid  down  by 
the  Privy  Council  in  17  C.  131;  16  I.  A.  152  is  the  same,  namely,  that 
no  imposition  under  any  name  whatever  shall  be  recovered  from  the 
tenant  for  or  on  account  of  the  occupation  or  tenure  of  the  land  beyond 
the  sum  which  has  been  fixed  for  rent,  whether  that  sum  has  been 
paid  by  agreement  or  by  judicial  determination  between  the  landlord 
and  the  tenant.  Any  contract,  whether  express  or  implied,  to  pay  any- 
thing beyond  that  sum,  under  any  name  whatever,  for  or  in  respect  of 
the  occupation  of  the  land  cannot  be  enforced.  Per  GHOSE,  J. — If  in 
any  given  case  the  Court  finds  that  any  particular  sum  specified  in  the 
lease,  or  agreed  to  be  paid,  is  a  lawful  consideration  for  the  use  and 
occupation  of  any  land,  that  is  to  say,  if  it  is  really  part  of  the  rent, 
although  not  described  as  such,  the  Court  would  be  justified  in  holding 
that  it  is  not  an  abwab  and  is  recoverable  by  the  landlord.  RADHA 
PROSAD  SINGH  v,  BAL  KOWAR  KOERI,  17  C.  726  (F.B.)  ...  1026 

(2)  See  APPEAL  (GENERAL),  16  C.  638. 
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S.  15— See  SUPERINTENDENCE  OF  HIGH  COURT,  16  C.  80. 
Cheating. 

Cheating  by  personation— Penal  Code  (Act  XLV  of  1860),  ss.  415,  419—  Regis- 
tration of  false  divorce — Bengal  Act  I  of  1876. — To  constitute  the  offence 
of  cheating  under  s.  415  of  the  Indian  Penal  Code,  the  damage  or  harm 
caused  or  Jikely  to  be  caused  to  the  person  deceived  in  mind,  bcdy,  reputa- 
tion or  property  must  be  the  necessary  consequence  of  the  aci  done  by 
reason  of  the  deceit  practised,  or  must  be  necessarily  likely  to  follow  there- 
from. Where,  therefore,  certain  persons  were  charged  under  s.  4 19  of 
the  Indian  Penal  Code,  one  with  personating  another  person  before  a 
Registrar  and  the  others  with  abetting  such  personation  and  causing  the 
Registrar  to  register  a  divorce  under  the  provisions  of  Bengal  Act  I  of 
1876  with  the  wife  of  the  personated  person,  and  where  the  lower  Courts 
convicted  the  accused  under  that  section,  holding  that  as  such  registra- 
tions were  voluntary  and  a  source  of  gain  to  the  Registrar,  harm  was 
caused  to  the  Registrar  in  mind  and  reputation  by  registering  false 
divorces  as  well  as  by  losing  his  fees  in  the  future  through  persons  being 
less  likely  to  avail  themselves  of  his  services,  and  that  therefore  an  offence 
under  the  section  had  been  committed,  held  that  the  possibilities  contem- 
plated by  the  lower  Courts  were  too  remote  ;  that  the  facts  did  not 
constitute  an  offence  under  the  section  ;  and  that  the  conviction  must 
therefore  be  set  aside.  MOJEY  v.  QUEEN-EMPRESS  ;  SABYA  NASHYO 
v.  QUEEN-EMPRESS,  17  C.  606  ...  1026 

Cheque. 

See  STAMP  ACT  (I  OF  1879),  16  C.  432. 
Civ.  Pro.  Code  (Act  VIII  of  1859). 

Ss.  287,  288— See  LIMITATION  ACT  (XV  OF  1877),  17  C.  491. 

Civ.  Pro.  Code  (Act  XIV  of  1 882) 

(1)  Ss.  2  and  244  (e)—See  SALE,  17  C.  769. 

(2)  S.  11,  expl.,  30— See  RIGHT  OF  SUIT,  17  C.  906. 

(3)  S.  13— See  RES  JUDICATA,  16  C.  103  ;  16  C.  173  ;  16  C.  233  ;  16  C.  300  ;  16  C.  682. 

(4)  Ss.  13,  43— See  RES  JUDICATA.  16  C.  545. 

(5)  Ss.  13,  102,  103— See  RES  JUDICATA,  16  C.  98. 

(6)  Ss.  13,  211,  244— RE^  JUDICATA,  17  C.  968. 

(7)  Ss.  13,  244— See  RES  JUDICATA,  17  C.  57. 

(8)  Ss.  15  and  578— See  SUBORDINATE  JUDGE,  17  C.  155. 

(9)  S.  16— See  JURISDICTION,  17  C.  699. 

(10)  Ss.  30  and  34— See  PARTIES,  17  C.  580. 

(11)  Ss.  108,  588— See  APPEAL  (GENERAL).  16  C.  426. 

(12)  Ss.  108,  622— See  APPEAL  (SECOND  APPEAL),  16  C.  596. 

(13)  S.  Ill— See  SET-OFF,  16  C.  711. 

(14)  Ss.  112,  121—127,  146— See  DISCOVERY,  17  C.  840. 

(15)  S.  223— See  EXECUTION  OF  DECREE,  16  C.  457  ;  16  C.  465. 

(16)  Ss.  223  and  649— See  JURISDICTION,  17  C.  699. 

(17)  Ss.  227,  228--  See  LIMITATION  ACT  (XV  OF  1877),   17  C.  491. 

(18)  S.  230 — Application   to   transfer   decree  for  execution — Application  for 

execution  of  decree — ''  Granting  "  application,  Meaning  of — Issue  of 
process. — An  application  to  the  Court  which  passed  a  decree  for  a  certifi- 
cate to  allow  execution  to  be  taken  out  in  another  Court,  is  not  an  applica- 
tion for  the  execution  of  the  decree  within  the  term  of  s.  230  of  the  Code 
of  Civil  Procedure.  The  "  granting  "  of  an  application  under  that  section 
includes  the  issue  of  process  for  execution  of  the  decree.  NILMONEY 
SINGH  DEO  v.  BIRESUR  BANNERJEE,  16  C.  744  ...  493 

(19)  S.  230 — See  EXECUTION  OF  DECREE,  17  C.  631. 

(20)  S.  230,  cl.  (b) — Limitation — Execution  of  decree-Order  directing  payment 

of  money  at  a  certain  date. — A  judgment-debtor  on  being  arrested  in  execu- 
tion of  a  decree  presented  a  petition  asking  for  fifteen  days'  time  to  pay 
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the  amount  of  the  decree,  and  the  decree-holders  consenting,  the  Court 
made  an  order  in  the  terms,  *' let  the  petition  be  filed:"  Held,  that  this 
order  did  not  amount  to  one  directing  payment  of  money  to  be  made  at  a 
certain  date  within  the  meaning  of  s.  230,  cl  (6)  of  the  Civ.  Pro.  Code. 
JOGOBANDHU  DAS  V.  HoKI  RAWOOT,  16  C.  16  ..[  H 

(21)  S.  232 — Transfer  of  portion  of  decree — Execution  of  decree  by  transferee  of 

portion  of  decree. — No  legislative  prohibition  exists  to  the  transfer  of  a 
portion  of  a  decree  ;  and  provided  that  the  whole  decree  is  executed,  and 
the  rights  of  all  parties  interested  are  cared  for,  there  is  no  objection  to 
the  transferee  being  allowed  to  carry  on  the  execution-proceedings.  Kis- 
HORE  CHAND  BHAKAT  v.  GISBORNE  &  Co.,  17  C.  341  ...  755 

(22)  S.  232— See  EXECUTION  OF  DECREE,  16  C.  347. 

(23)  Ss.  233,  248.  246— See  SET-OFF.  16  C.  619. 

(24)  S.  234— See  EXECUTION  OF  DECREE,  17  C.  711. 

(25)  Ss.  235,  237,  245— See  EXECUTION  OF  DECREE,  17  C.  631. 

(26)  S.  244 — Claim  to  attach  property — Question  to  be   decided  in  execution — 

Liability  of  property  to  be  sold  in  execution. — The  question  whether  pro- 
perty is  liable  to  be  sold  in  execution  of  a  decree  is  one  to  be  determined 
under  s.  244  of  the  Code  of  Civil  Procedure.  MUNGESHUR  KAUR  v. 
JAMOONA  PRA^AD,  16  C.  603  ...  393 

(27)  S.  2W-Question  relating  to  execution  of  decree — Parties  to  suit — Repre- 

sentatives.— K  and  M  were  brothers  alleged  to  be  joint  in  food,  dwelling 
and  business.  In  a  suit  which  was  brought  against  K,  and  which  was  un- 
successfully defended  by  him  on  behalf  of  himself  and  the  joint  family,  a 
decree  for  costs  was  passed  against  him  K  died  after  decree,  and  the 
decree-holder  in  execution  had  K's  sons  put  on  the  record  as  his  represent- 
atives. Certain  property  was  attached  in  execution,  and  the  sons  objected 
that  the  property  in  question  had  come  to  them  as  the  self-acquired 
property  of  their  uncle  M,  who  had  died  after  K,  and  that  they  had 
inherited  no  property  from  their  father  K.  Their  objection  was  allowed 
by  the  Court  executing  the  decree,  and  the  property  was  ordered  to  be 
released  from  attachment.  In  a  suit  brought  by  the  assignee  of  the  decree- 
holder  against  the  sons  of  K  to  establish  his  right  to  proceed  against  the 
property  in  question  in  execution  of  the  decree  against  K : — Held,  that 
the  question  of  the  liability  of  the  property  to  be  taken  in  execution  in 
the  hands  of  the  defendant  was  a  "question  arising  between  the  parties 
to  the  suit  in  which  the  decree  was  passed  or  their  representatives,  and 
relating  to  the  execution,  &c.,  of  the  decree  "  within  the  meaning  of 
s.  244  of  the  Civ.  Pro.  Code,  and  that  the  suit  was  consequently  not 
maintainable.  The  cases  as  to  the  position  of  representatives  added  to 
the  suit  either  before  or  after  decree  referred  to  and  discussed.  RAJRUPT 
SINGH  v.  RAMGOLAM  ROY,  16  C.  1  =  13  Ind.  Jur.  139  ...  i 

(23)  S.  244 — Representative  of  judgment-debtor — Purchaser  at  execution  sale 
— Private  purchase — Limitation  Act,  877,  art.  179 — Application  not  in 
accordance  with  law — Application  for  execution  by  benarnindar — Pur- 
chase pendente  lite. — The  defendants  Nos.  2,  3  and  4  were,  together  with 
one  M.  the  owners  of  certain  immoveable  property,  including  twoimehals, 
Olipore  and  Ekdhala,  subject  to  a  mortgage  on  which  the  mortgagee 
obtained  a  decree  on  30th  July,  1875.  Whilst  that  suit  was  pending  one 
K  D  took  out  execution  of  a  money  decree  which  he  had  obtained  in  1878 
against  defendant  No.  3  and  put  up  for  sale  the  mehal  Olipore,  which  was 
purchased  by  the  father  of  the  plaintiff  A,  who  eventually  obtained  posses- 
sion of  it  through  the  Court.  The  plaintiff  B  purchased  privately  the  mehal 
Ekdhala  from  the  mortgagors  and  from  M,  some  time  after  the  date  of  the 
decree  on  the  mortgage.  That  decree  was  in  course  of  execution  when 
the  mortgagee  died,  and  his  estate  came  into  the  hands  of  the  Adminis- 
trator-General, who  on  13th  August  1878  sold  the  decree  to  G,  defendant 
No.  1.  After  this  sale  several  applications  were  made  to  have  the  name 
of  G  substituted  for  that  of  the  original  decree  holder,  but  in  none  of 
these  applications  was  any  further  step  taken  towards  execution  of  the 
decree,  or  any  order  made  for  substitution  of  the  name  of  G,  until  18th 
July,  JS85,  when,  after  notice  to  the  defendants  under  s.  232  of  the  Civ. 
Pro.  Code,  G's  name  was  substituted  as  decree-holder,  and  execution  was 
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taken  out  against  the  mortgaged  property  including  Olipore  and  Ekdhala. 
The  plaintiffs  each  claimed  the  mehal  they  had  respectively  purchased, 
but  their  claims  were  disallowed.  In  suits  brought  by  the  plaintiffs  for  a 
declaration  of  their  right  to  hold  the  properties  free  of  the  mortgage,  the 
Court  found  that  G  was  only  a  benamidar  so  far  as  his  purchase  of  the 
mortgage  decree  was  concerned  :  Held,  the  plaintiff  A,  being  the  purchaser 
at  a  public  sale  in  execution  of  a  decree  was  not  the  representative  of  the 
judgment-debtors,  the  mortgagors,  within  the  meaning  of  s.  244  of  the 
Civ.  Pro  Code  ;  but  the  case  was  different  with  respect  to  plaintiff  B. 
who  claimed  by  private  purchase,  and  must  be  considered  the  represent- 
ative of  the  judgment-debtors  within  the  meaning  of  that  section.  Held, 
also  that  G  being  merely  a  benamidar,  the  applications  made  by  him  for 
execution  of  the  decree  and  for  substitution  of  his  name  as  decree-holder 
under  s.  232  of  the  Civ.  Pro.  Code,  were  not  applications  made  in  accord- 
ance with  law,  within  the  terms  of  art.  179  of  the  Limitation  Act,  1877. 
so  as  to  prevent  the  operation  of  the  law  of  limitation.  Execution  of  the 
mortgage  decree  was  therefore  barred.  The  mortgage  decree  having 
become  inoperative,  the  plaintiff  A,  though  a  purchaser  pendente  lite,  was 
no  longer  bound  by  it,  and  the  defendant  therefore  was  not  entitled  to 
enforce  the  mortgage  against  him.  GOUR  SUNDER  LAHIRI  v.  HEM 
CHUNDER  CHOWDHURY.  GOUR  SUNDER  LAHIRI  v.  HAFIZ  MAHOMED 
ALI  KHAN,  16  C.  355=  13  Ind.  Jur.  381  ...  234 

(29)  S.  244— See  EXECUTION  OF  DECREE,  17  C.  711. 

(30)  S.  244— See  RES  JUDICATA,  17  C.  57  ;  17  C.  968. 

(31)  Ss.  244.  306,  308,  311  and  312— See  SALE,  16  C.  33, 

(32)  S.  257-A — Agreement  for,   or  to  give,  time  for  satisfaction  of  judgment- 

debt — Agreement  without  sanction  of  Court — Illegal  Contract — Contract 
Act  (IX  of  1872),  s.  23— Consideration. — The  plaintiff  obtained  a  decree 
against  the  defendant  under  which  the  judgment-debtor  was  liable  to  pay  the 
amount  by  instalments  with  interest  at  4  per  cent.  Eventually,  the 
defendant  failing  to  pay,  the  plaintiff  accepted  a  bond  'executed  jointly 
by  the  defendant  and  T  his  father,  by  which  they  both  became  liable  for 
the  amount  of  the  decree  with  interest  at  18|  per  cent.  In  a  suit  on  the 
bond,  it  was  contended  that  the  bond  was  void  under  s.  257-A  of  the  Civ. 
Pro.  Code,  as  being  an  agreement  to  give  time  for  the  satisfaction  of  the 
judgment-debt  made  for  no  consideration  and  without  the  sanction  of  the 
Court,  and  also  without  such  sanction  providing  for  payment  of  a  sum  in 
excess  of  the  amount  due  under  the  decree ;  that  it  was  void  within  the 
meaning  of  s.  23  of  the  Contract  Act  as  being  forbidden  by,  or  of  a  nature 
to  defeat  the  provisions  of  s.  257-A  of  the  Civ.  Pro,  Code ;  and  that  conse- 
quently, the  suit  on  it  was  not  maintainable  ;  held,  that  s.  257-A  of  the 
Code  was  not  applicable.  That  section  was  framed  to  prohibit  the 
enforcement  of  an  agreement  of  the  kind  mentioned  therein,  if  made 
without  the  sanction  of  the  Court,  in  execution  of  the  decree,  but  was  not 
intended  to  take  away  the  right  of  parties  of  entering  into  a  fresh  contract 
either  for  payment  of  the  judgment-debt,  to  give  time  for  such  payment, 
or  for  the  payment  of  a  larger  sum  than  may  be  covered  by  the  decree,  if 
it  be  for  a  proper  consideration,  In  this  case  the  consideration  for  the 
bond  was  a  lawful  consideration  ;  it  could  not  be  said  that  because  satis- 
faction of  the  deccee  was  not  certified  to  the  Court,  there  was  no  consi 
deration  :  Held,  also  the  bond  was  not  void  under  s.  23  of  the  Contract 
Act.  Semble. — The  words  "  any  law"  in  that  section  refer  to  some 
substantive  law,  and  not  to  an  adjective  law,  such  as  the  Procedure  Code 
is.  HUKUN  CHAND  OSWAL  v,  TAHARUNNESSA  BIBI,  16  C.  504  ...  333 

(33)  S.  258— See  PENAL  CODE  (ACT  XLV  OF  I860),  16  C.  126. 

(34)  Ss.  261,  262 — See  REGISTRAR  OF  HIGH  COURT,  16  C.  330. 

(35)  S.  265— See  PARTITION,  16  C.  203. 

(36)  Ss.  274,  287,  289— See  SALE,  17  C.  769. 

(37)  S.  278— See  ACT  VIII  OF  1885  (BENGAL  TENANCY),  17  C.  390. 

(38)  Ss.  278,  280,  281,  282— See  LIMITATION  ACT  (XV  OF  1877),  17  C.  260. 

(39)  Ss.  278,  283,  483— See  ATTACHMENT,  17  C.  436. 

(40)  Ss.  278,  289— See  EXECUTION  OF  DECREE,  17  C.  711. 

(41)  S.  287— See  SALE,  16  C.  794. 
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(42)  Ss.  291  and  311— See  SALE,  17  C.  152. 

(43)  S.  293-Questionfor  Court  executing  decree-Defaulting  purchaser  answer- 

ing for  loss  by  re-sale- Description  of  property  at  sale  and  re-sale,  Differ- 
ence of — Regular  suit — Appeal. — An  appeal  will  be  against  an  order  made 
under  s.  293  of  the  Code  of  Civil  Procedure.  The  sale  contemplated  by 
s.  293  of  that  Code  must  be  a  sale  of  the  same  property  that  was  first  sold  and 
under  the  same  description,  and  any  substantial  difference  of  description 
at  the  sale  and  re-sale,  in  any  of  the  matters  required  to  be  specified  by 
s.  287,  to  enable  intending  purchasers  to  judge  of  the  value  of  the  pro- 
perty, will  distentitle  the  decree-holder  to  recover  the  dificiency  of  price 
under  s.  293.  Semble:  That  even  if  the  difference  of  description  was  due  to 
the  value  of  the  property  having  been  changed  between  the  sale  and  re-sale, 
owing  to  causes  beyond  the  control  of  any  person,  the  decree-holder,  if 
entitled  to  claim  damages  against  a  defaulting  purchaser  at  the  first  sale 
must  proceed  against  him  by  way  of  suit  and  not  by  an  application  under 
s.  293.  BAIJNATH  SAHAL  v.  MOHEEP  NARAIN  SING,  16  C.  533=13 
Ind.  Jur.  458  ...  353 

(44)  S.  294— See  SALE,  16  C.  132 

(45)  Ss.  311,  312,  314  and  316— See  SALE,  17  C.  769. 

(46)  S.  312— See  APPEAL  (GENERAL),  16  C.  429. 
(46-a)  S.  326— See  CONTRACT,  17  C.  432. 

(47)  Ss.  336.  337— See  INSOLVENCY.  16  C.  85. 

(48)  Ss.  344,  350.  352.  357,  358— See  INSOLVENCY,  16  C.  592. 

(49)  Ss.  344,  360 — See  JURISDICTION  OF  CIVIL  COURT,  16  C.  13. 

(50)  S.  380— See  SECURITY  FOR  COSTS.  17  C.  610. 

(51)  S.  393— See  COURT-FEES  ACT  (VII  OF  1870).  17  C.  281. 

(52)  Ss.  410.  441,  443.  449— See  PRACTICE,  16  C.  771. 

(53)  S.  503— RECEIVER,  17  C.  614. 

(54)  Ss.  503,  505,  588  and  589— See  APPEAL  (GENERAL),  17  C.  680. 

(55)  Ss.  508,  516— See  ARBITRATION,  17  C.  832. 

(56)  Ss.    520,    521,    525,    526   and   622— See    SUPERINTENDENCE    OF    HIGH    COURT, 

16  C.  482. 

(57)  S.  523— See  ARBITRATION.  17  C.  200. 

(58)  Ss.  532,  538— See  DECREE,  16  C.  804. 

(59)  S.  541— See  LIMITATION  ACT  (XV  OF  1877),  16  C.  250. 

(60)  S.  549— See  EXECUTION  OF  DECREE,  16  C.  323. 

(61)  S.  549— See  SECURITY  FOR  COSTS,  17  C.  1  ;  17  C.  512  ;  17  C.  516. 

(62)  Ss.  562  and  588— See  REMAND,  17  C.  168. 

(63)  S.  584— See  APPEAL  (SPECIAL),  17  C.  875. 

(64)  S.  584— See  CESS,  17  C.  726. 

(65)  Ss.  584,  585— See  APPEAL  (SECOND  APPEAL),  16  C.  753. 

(66)  Ss.  584,  585— See  APPEAL  (SPECIAL),  17  C.  291. 

(67)  S.  596— See  APPEAL  (To  PRIYY  COUNCIL).  16  C.  287;  16  C.  292-N. 

(68)  S.  622— See  SUPERINTENDENCE  OF  HIGH  COURT,  16  C.  749. 

(69)  Ss.  623,  627— See  REVIEW,  16  C.  788. 

(70)  S.  629— See  APPEAL  (SECOND  APPEAL),  16  C.  788. 

(71)  S.  647— See  APPEAL  (GENERAL),  16  C.  31. 

Civil  Procedure  Code  Amendment  Act  (VII  of  1888). 

(1)  S.  46— See  EXECUTION  OF  DECREE.  16  C.  323. 

(2)  Ss.  55,  56— See  APPEAL  (GENERAL),  16  C.  429. 

Claim. 

(1)  To  attached  property — See  ATTACHMENT,  17   C.  436,     v 

(2)  See  Civ.  PRO.  CODE  (ACT  XIV  OF  1882),  16  C.  603. 

(3)  See  EXECUTION  OF  DECREE,  17  C.  711. 

(4)  See  LIMITATION  ACT  1877  (XV  OF  1877).  16  C.  260. 
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Non-appearance  of- -See  LAND  ACQUISITION  ACT  (X  OF  1870),  17  C.  380;  17  C. 
333. 

Collection. 

See  PARTITION,  16  C.  117. 
Collector. 

(1)  See  SALE,  17  C.  809. 

(2)  See  SANCTION  TO  PROSECUTION,  17  C.  872. 

Commission. 

Issued  to  Ameen  to  fix  mesne  profits — See  COURT-FEES  ACT  (VII  OF  1870),  17 
C.  281. 

Companies  Act  (VI  of  1882). 

S.  4 — Registration  of  Association — "  Gain  " — Mutual  Assurance  Society. — 
In  1870  a  fund  was  formed  by  a  number  of  persons  over  20  in  number, 
the  object  being,  according  to  the  prospectus  and  rules,  to  provide  for 
the  widows,  children  and  other  relatives  of  the  subscribers.  The  manage- 
ment was  vested  in  a  Board  of  Directors  elected  by  the  subscribers  from 
amongst  their  own  number.  Subscriptions  at  fixed  rates  according  to 
tables  were  paid  by  the  subscribers  to  secure  the  provision  of  pensions 
for  their  widows,  children  and  relatives.  The  monies  so  subscribed  were 
invested  in  Government  4  per  cent  securities,  and  in  the  course  of 
management  a  large  reserve  fund  was  accumulated  and  so  invested,  the 
interest  annually  payable  in  respect  of  which  amounted  in  the  year  1888  to 
upwards  of  Rs  64.000,  but  there  was  nothing  to  shaw  that  such  reserve 
was  larger  than  sound  principles  of  management  required.  The  rules 
provided  for  abatements  of  subscriptions  according  to  a  graduated  scale, 
which  might  be  granted  or  with-held  from  year  to  year  by  the  Directors 
according  to  their  opinion  as  to  the  condition  of  the  fund  A  subscriber 
to  the  fund  was  under  no  obligation  to  continue  his  subscription,  but 
might  stop  it  at  pleasure,  subject  in  certain  contingencies  to  forfeiture  of 
the  benefit  of  past  payments.  Fines  were  also  proyided  for  unpunctuality 
in  payments  of  subscriptions.  It  was  contended  that  the  subscribers 
formed  an  association  which  required  registration  under  s.  4  of  the 
Indian  Companies  Act,  inasmuch  as  they  carried  on  business  having 
for  its  object  the  acquisition  of  gain  by  the  association  or  the  individual 
members  thereof,  as  the  subscribers  must  be  taken  to  contemplate  the 
ordinary  consequences  of  their  acts,  and  the  forfeitures,  fines,  and  large 
and  increasing  reserve  fund  constituted  "gain."  Seinble  that  these  did 
not  constitute  gain.  But  held  that  whether  they  did  or  not,  no  business 
was  carried  on  having  for  its  object  the  acquisition  of  gain  by  the  associa- 
tion or  the  individual  members  thereof.  The  subscribers  to  the  General 
Family  Pension  Fund  or  not  a  company,  association,  or  partnership 
formed  for  the  purpose  of  carrying  on  business  that  has  for  its  object  the 
acquisition  of  gain  by  the  company,  association,  or  partnership,  or  by  the 
individual  members  thereof,  wiihin  the  meaning  of  s.  4  of  the  Indian 
Companies  Act  Where  the  substantial  purpose  of  an  association  is  not 
to  carry  on  a  business  for  gain,  the  fact  that  gain  may  accrue  incidentally 
or  may  arise  from  merely  subsidiary  provisions,  does  not  make  registra- 
tion necessary.  KRAAL  v.  WHYMPER,  17  C.  786  ...  1067 

Compensation. 

(1)  See  LAND  ACQUISITION  ACT  (X  OF  1870),  17  C.  144  ;  17  C.  330  ;  17  C.  383. 

(2)  See  RIGHT  OF  SUIT,  16  C.  159. 

(3)  See  SMALL  CAUSE  COURT  (MOFUSSIL).  17  C.  290. 
Concurrent  Findings  of  Fact. 

See  PRIVY  COUNCIL,  17  C.  882. 
Condition. 

(1)  See  GRANT,  16  C.  71. 

(2)  See  SALE,  16  C.  702. 

Condition  restraining  Alienation. 

See  LEASE,  17  C.  826. 
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Crim.  Pro.  Code  (Act  X  of  ] 882),, ss.  164,  364,  and  533— Evidence  Act  (I  of 
1872),  s.  91 — Examination  of  accused — Defect  in  confession — Confes- 
sion not  recorded  in  language  in  which  it  is  given,  admissibility  of, 
in  evidence. — An  accused,  when  in  custody,  made  a  confession  to  a 
Deputy  Magistrate  in  the  presence  of  a  Sub-Inspector,  and  during  an 
investigation  being  held  into  a  case  .of  murder,  under  the  provisions  of 
Chapter  XIV  of  the  Crim.  Pro.  Code.  The  confession  was  recorded  by 
the  Deputy  Magistrate  in  English,  though  made  in  Hindi,  which  the  Deputy 
Magistrate  perfectly  well  understood  and  could  write.  It  purported  to 
have  been  recorded  under  the  provisions  of  s.  164,  and  was  in  reply  to 
one  question  which  was  set  out.  The  record  bore  the  signatures  of 
the  accused  and  of  the  Deputy  Magistrate,  as  well  as  the  certificate 
as  required  by  the  section.  It  occupied  about  five  pages  of  foolscap. 
At  the  trial  the  Sessions  Judge  excluded  this  confession  on  the  ground 
that  not  having  been  recorded  in  the  language  in  which  it  was 
made,  and  there  being  no  reason  why  it  should  not  have  been  so 
recorded,  the  document  was  inadmissible  in  evidence.  He,  however, 
called  the  Deputy  Magistrate  as  a  witness,  and  admitted  in  evidence  his 
statement  as  to  what  the  accused  told  him.  This  evidence,  which  occupied 
only  a  few  lines,  was  to  the  effect  that  the  accused  told  him  he  had  com- 
mitted the  murder,  and  on  this  evidence  alone  the  accused  was  convicted. 
On  appeal,  held  that  the  provisions  of  s.  164  read  with  s.  364  are  imperative 
as  to  the  language  in  which  a  confession  is  to  be  recorded,  and  that  s.  533 
does  not  contemplate  or  provide  for  any  non-compliance  with  the  law  in 
this  respect  and  that,  therefore,  as  it  was  not  impracticable  to  record  the 
confession  in  Hindi,  the  Sessions  Judge  was  right  in  refusing  to  admit 
the  document  in  evidence.  Held  further,  that  the  Sessions  Judge  erred 
in  admitting  'the  oral  evidence  of  the  Deputy  Magistrate  as  to  what  the 
accused  told  him,  as,  seeing  that  he  was  acting  under  the  provisions  of 
s.  164  of  the  Crim.  Pro.  Code,  the  confession  was  matter  which  was 
required  by  law  to  be  reduced  to  the  form  of  a  document,  and  therefore 
under  s.  91  of  the  Evidence  Act  no  evidence  could  be  given  in  proof  of 
such  matter  except  the  document,  where,  as  in  this  case,  it  was  in  exist- 
ence and  forthcoming.  Held,  also,  that  as  the  defects  in  the  record  could 
not  be  cured  under  s.  533  of  the  Crim.  Pro.  Code,  and  no  secondary 
evidence  could  be  given,  no  proof  of  the  confession  could  be  given,  and  the 
accused  must  be  acquitted.  JAI  NARAYAN  RAI  v.  QUEEN-EMPRESS, 
17  C.  862  ...  1119 

Confiscation. 

See  OUDH  TALUKDARS,  17  C.  4-14. 

Consideration. 

See  CIVIL  PRocEorRfi  CODE  (ACT  XIV  OF  1882),  16  C.  504. 

Contract. 

(1)  Construction    of — Cash   on  delivery — Readiness  and  willingness  to  take 

delivery — Delivery  Failure  oj ,  in  terms  of  contract — Breach  of  con- 
tract— Custom.—, -Where  a  ontract  is  for  delivery  "  free  on  board,"  and 
cash  on  delivery  is  provided  for,  payment  may  be  required  upon  delivery 
of  the  goods  at  the  time  and  place  mentioned  for  delivery  in  the  contract. 
HEILGERS  &  Co.  v.  JADABLALL  SHAW,  16  C.  417  ...  275 

(2)  Effect  of  misrepresentation  by  a  party  as  to  part   of  the  subject-matter  of 

a  contract. — Where  one  party  induces  another  to  contract  on  the  faith 
of  representations  made  to  him,  any  one  of  which  is  untr  e,  the  whole 
contract  is  in  a  Court  of  Equity  considered  as  having  been  obtained  fraud- 
lently.  Where  a  tenant  had  executed  a  kabuliyat  containing  a  stipulation 
which  the  landlord  had  told  him  would  not  be  enforced,  the  tenant  could 
not  beheld  to  have  assented  to  it,  and  the  kibuliyat  was  not  the  real 
agreement  between  the  parties.  PERTAB  LHUNDER  GHOSE  v.  MOHENDRA 
NATH  PURKAIT,  17  C.  291  (P.C.)  =  16  I. A.  33  =  13  Ind.  Jur.  370  =  5  Sar. 
P.C.J  444  ...  733 

(3)  Personal  Contract — Assignment — Suit  by  Assignee. — Construction. — When 

considerations  connected  with  the  person  with  whom  a  contract  is  made 
foim  a  material  element  of  the  contract,  it  may  well  be  that  such  a  con- 
tract on  that  ground  alone  is  one  which  cannot  be  assigned  without  the 
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promisor's  consent  so  as  to  entitle  the  assignee  to  sue  him  on  it.  By  an 
agreement  in  writing,  dated  13th  December  1882,  and  executed  in  favour 
of  M.D.  and  H.D.,  who  were  the  proprietors  of  an  Indigo  concern  the 
defendant  Rama  Sahi  agreed  to  sow  indigo,  taking  the  seed  and  tandi 
from  M.D,  and  H.  D.'s  concern,  on  four  bigahs  of  land  out  of  his  holding 
selected,  measured,  and  prepared  by  M  D.  and  H  D.  or  their  Amlah  ; 
and  when  the  indigo  was  fit  for  weeding  "  to  weed,  re-weed  and  turn  it  up 
to  the  extent  necessary  according  to  the  directions  of  the  Amlah  of  the 
concern  ;  "  and  when  the  indigo  was  fit  for  reaping  to  ''  reap  and  load 
it  on  carts  according  to  the  directions  of  the  Amlah  of  the*  concern  ;  "  and 
"  if  any  portion  of  the  said  indigo  land  "  was  "  in  the  judgment  of  the 
Amlah  of  the  concern  found  bad,"  in  lieu  thereof  to  get  some  other  land 
in  his  holding  measured,  and  "  on  the  land  so  measured  in  Bysack  "  to 
"  sow  Bhadbon  crops  only  which  will  be  reaped  in  Bhadur."  The  defend- 
ant also  agreed  not  to  sow  on  the  land  measured  any  crop  that  might 
"cause  obstacle  to  the  cultivation  of  indigo,"  and,  if  he  did  so,  "the 
Amlah  of  the  concern  "  should  "  be  at  liberty  to  destroy  such  crop,"  and  he 
should  not  "  oppose  the  destruction  thereof  nor  sue  in  the  Courts,  Civil  or 
Criminal,  for  destruction  of  the  same."  As  regards  a  breach  of  any 
Condition,  it  was  provided  :  "  If  I  or  my  heirs  depart  from  the  conditions 
of  this  indigo  engagement  directly  or  indirectly,  or  in  any  way  neglect 
to  cultivate  or  do  not  cultivate  indigo,  I  or  they  shall  pay  to  the  above- 
named  M.D.  and  H.D.  damages  for  the  same  from  my  or  their  person 
and  property  and  shall  raise  no  plea  or  objection."  In  1886  M.D.  and 
H,D.  assigned  the  entire  benefit  of  this  agreement  to  the  plaintiff.  In 
a  suit  by  the  plaintiff  against  the  defendant  for  damages  on  account  of  his 
alleged  failure  to  cultivate  indigo  for  the  plaintiff's  concern  in  accordance 
with  the  terms  of  the  agreement  of  the  13th  December  1882:  Held,  that 
the  agreement  must  be  construed  as  one  which  had  been  entered  into  by 
the  defendant  with  reference  to  the  personal  position,  circumstances,  and 
qualifications  of  M  D.  and  H.D.  and  their  Amlah  ,  and  that,  therefore,  it 
was  not  assignable  so  as  to  give  the  assignee  a  right  to  sue  upon  it  in  his 
own  name  as  for  a  breach  of  contract.  TOOMEY  V.RAMA  SAHI,  17  C. 
115  ...  6!1 

(4)  Specific  performance — Vendor  and  purchaser — Approval  of  title  by  pur- 
chaser's  solicitor — Evidence  Act  (I  of  1872),  ss  91.  92. — In  \  suit  for 
specific  performance  of  a  contract  for  the  sale  of  a  house,  the  entire  con- 
tract being  contained  in  letters  which  provided  that  entry  was  to  be  f;iven 
to  the  purchaser  by  a  fixed  date,  and  that  the  title  deeds  were  to  be  F  ?nt  to 
the  purchaser's  solicitors,  and  "on  approval  of  the  same  the  purchase- 
money  to  be  paid  prompt"  :  Held,  that  the  carrying  out  of  the  contract 
was  in  no  way  conditional  upon  the  approval  of  the  solicitors,  but  that 
their  approval  was  a  condition  precedent  to  the  prompt  payment  of  the 
purchase-money  without  waiting  for  a  conveyance,  and  that  the  title  was 
to  be  investigated  and  approved  in  the  ordinary  way.  COHEN  v.  SUTHER- 
LAND. 17  C.  919  ...  1157 

(3)  Which  had  become  impossible  to  perform — Further  and  other  relief — 
Damages — Contract  Act  (IX  of  1872),  s  56 — Novation. — Money  having 
been  advanced,  a  contract  was  made  to  secure  repayment  of  it  by  a 
usufructuary  mortgage  with  possession  to  be  given  to  the  lender,  of  land, 
which,  however,  had  then  already  been  attached  under  a  decree,  and  had 
been  taken  under  the  Collector's  management  under  s.  326  of  the  Code  of 
Civil  Procedure.  To  perform  the  contract  by  delivery  of  possession  of 
the  land  having  thus  become  impossible,  it  was  held  that  the  lender  of  the 
money  was  entitled  to  compensation,  the  damages  being  the  amount  of  the 
advance,  together  with  interest  from  the  date  when  had  performance 
been  possible,  the  land  should  have  been  made  over  to  him.  SETH 
JAIDAYAL  v.  RAM  SAHAE,  I?  C.  432  (P.C  )  =  13  Ind.  Jur.  454  =  5  Sar.  P.C. 
J.  484=  Rafique  and  Jackson's  P.C.  No.  115  827 

(6)  See  ACT  III  OF  1865  (CARRIERS),  17  C.  39. 

(7)  See  Civ  PRO.  CODE  (ACT  XIV  OF  1882),  16  C.  504. 

(8)  See  CONTRACT  ACT  (IX  OF  1872),  17  C.  320. 

(9)  See  SPECIFIC  PERFORMAMCE,  17  C.  223. 
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(1)  S.  23— See  Civ.  PRO.  CODE  (ACT  XIV  OF  1882),  16  C.  504. 

(2)  S.  27 — Contract  in  restraint  of  trade — Construction  of  contract. -A  contract 

under  which  goods  were  purchased  at  a  certain  rate  for  the  Cuttack  market 
containing  a  stipulation  that,  if  the  goods  went  to  Madras,  a  higher  rate 
should  be  paid  for  them,  is  not  one  in  restraint  of  trade  ;  and  where  the 
purchasers  sold  the  goods  to  a  person  in  Calcutta,  who  in  turn  resold  to 
another,  who  took  them  to  Madras  :  Held,  that  the  original  purchasers 
were,  under  terms  of  the  contract,  liable  to  pay  at  the  ennaneed  rate. 
PREM  SOOK  v.  DHURM  CHAND,  17  C.  320  ...  752 

(3)  S.  56— See  CONTRACT,  J7  C.  432. 

(4)  g.  73— See  ACT  VII  OF  1878  (BENGAL,  EXCISE),  16  C.  436. 

(5)  S.  230— See  PRINCIPAL  AND  AGENT,  17  C.  449. 
Conversion. 

See  HINDU  LAW  (INHERITANCE),  17  C,  518. 

Conveyance. 

See  REGISTRAR  OF  HIGH  COURT,  16  C.   330. 

Co- parcener. 

See  HINDU  LAW  (JOINT  FAMILY),  16  C.  137. 

Copy  of  Document, 

See  EVIDENCE,  16  C.  753. 

Copyright. 

Form  of  Registration — "Selection,"  of  poems,  Copyright  in — Infringement  of 
copyright  by  publication  of  copy  before  registration — Assignment  of 
copyright  previous  to  registration — Limitation  of  suits  for  infringe- 
ment of  copyright — Statute  5  &  6  Vic.,  c.  45 — The  plaintiffs,  the  partners 
of  a  firm  M.  &  Co..  were  the  proprietors,  registered  under  5  &  6  Vic,,  c.  45, 
of  the  copyright  of  a  selection  ot  songs  and  poems,  composed  by  numerous 
well  known  authors,  which  was  prepared  by  one  P.  and  originally  publish- 
ed in  1861.  Since  the  original  publication  the  book  ran  through  several 
editions,  one  of  which  was  published  in  the  year  1882.  The  book  was  regis- 
tered under  the  provisions  of  the  above  Statute  on  the  8th  February  1889, 
the  name  of  both  the  publisher  and  proprietor  being  entered  in  the  register 
as  M.  &  Co  ,  the  firm's  address  being  given,  and  the  date  of  the  first  publi- 
cation was  entered  as  the  9th  July  1861.  The  poems  contained  in  the 
book  were  arranged  by  P.,  not  in  chronological  order  of  their  production, 
but  in  gradation  of  feeling  and  subject,  and  at  the  end  of  the  book  were 
given  some  notes,  critical  and  explanatory.  On  the  15th  January  1889, 
the  defendant  published  at  Calcutta,  a  book  containing  the  same  selec- 
tion of  poems  and  songs  as  was  contained  in  Pr's,  book.  The  arrangement, 
however,  of  the  defendant's  book  differed  from  P.'s  in  that  the  poems  of 
each  author  were  placed  together  and  in  order  of  their  composition.  In 
one  of  the  poems  the  defendant  printed  forty  lines,  which  were  contained 
in  the  work  by  the  original  author,  but  which  were  omitted  by 
P.,  and  in  another  poem  one  line.  In  many  places  there  were 
differences  of  reading  in  the  two  books,  and  in  more  of  punctuation. 
In  the  defendant's  book  some  of  the  titles  to  the  poems,  which 
had  been  assigned  thereto  by  P.  and  not  by  the  original  authors, 
appeared,  as  well  as  a  good  many  of  P.'s  notes,  some  with  acknowledg- 
ment and  some  without.  With  each  poem  the  defendant  gave  a 
mass  of  notes,  critical  and  explanatory,  and  he  also  prefixed  to  the 
poems  of  each  author  a  biographical  notice.  The  suit  was  instituted  on 
the  27th  February  1890,  and  the  plaintiffs  complained  that  the  publica- 
tion of  defendant's  book  constituted  a  breach  of  their  copyright,  and 
prayed  for  the  usual  relief  by  way  of  injunction  and  damages.  They  con- 
tended that  although  the  copyright  in  the  works  of  the  original  authors 
had  long  lapsed,  they  were  entitled  to  the  copyright  in  the  "selection  " 
made  by  P.  It  was  contended  on  behalf  of  the  defendant  that  there 
could  be  no  copyright  in  such  a  selection  ;  that  if  any  existed  the  defend- 
ant's book  did  not  infringe  it  ;  that  the  plaintiff's  book  being  registered 
as  first  published  in  1861  and  the  infringement  charged  being  in  respect 
of  the  edition  of  1882,  and  there  being  no  evidence  to  show  that  the  same 
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selection  was  contained  in  the  latter  as  in  the  former  edition,  the  plaint- 
iffs were  not  entitled  to  the  relief  prayed  for ;  that  the  author  of  the 
plaintiffs'  book  being  P.,  in  whom  the  copyright  would  prima  facie  be. 
and  the  property  being  registered  as  in  the  plaintiffs'  firm,  the  registry 
was  bad,  as  the  assignment  of  the  copyright  to  the  plaintiffs  was  not 
shown  ;  that  the  registration  was  also  bad,  as  the  entry  merely  contained 
the  name  and  address  of  the  plaintiffs'  firm  and  not  the  individual  names 
and  addresses  of  the  partners  of  the  firm  ;  that  the  publication  of  the 
defendant's  book  having  been  -before  the  date  of  registration,  the  suit 
would  not  lie  ;  and  that  the  suit  was  barred  by  the  special  limitation 
provided  by  s.  26  of  the  Statute  5  &  6  Vic.,  c.  45.  Held,  that  such  a 
"  selection  "  could  be  the  subject-matter  of  copyrighti  the  true 
principle  applicable  to  such  cases  being  that  one  person  is  not  at 
liberty  to  use  or  avail  himself  of  the  labour  which  another  has 
been  at  for  the  purpose  of  producing  his  work,  and  so  take  away 
the  result  of  the  other's  labour,  or,  in  other  words  his  property.  Held, 
further,  that  the  defendant's  book  constituted  a  piracy  of  the  plaintiff's 
book,  and  had  infringed  their  copyright,  and  that  they  were  entitled 
to  the  relief  they  sought.  Held  also  that  in  the  absence  of  any  evidence 
to  the  contrary,  it  was  reasonable  to  assume  that  successive  issues  of  a 
book  of  this  kind  under  the  '•ame  name  are  substantially  the  same 
book  ;  that  it  was  unnecessary  that  the  registry  should  shown  an  assign- 
ment of  the  copyright  by  P.  to  the  plaintiffs  that  the  registration  was 
not  bad  by  reason  of  the  names  and  addresses  of  the  partners  of  the  firm 
not  being  given  that  the  title  10  copyright  is  complete  before  registration, 
which  is  only  a  condition  precedent  to  the  right  to  sue,  and  that  the 
plaintiffs  had  not  therefore  lost  their  right  of  action  by  reason  of  the 
defendant's  book  being  published  befor.e  theirs  was  registered  and  that 
assuming  the  rule  of  limitation  provided  by  s.  26  of  the  Statute  was 
applicable  in  this  country,  the  suit  was  not  barred  by  limitation.  MAC- 

MlLLAN  V.   SURESH  C'HUNDER  DEB,   17  C.  951  ...  1180 

Correspondence. 

See  REGISTRATION  ACT  (III  OF  1877),  17  C,  548. 

Corroboration. 

See  ACCOMPLICE,  17  C.  642. 
Co-sharer. 

(1)  Fractional  shareholders  in  joint  undivided  estate — Lien    on    tenure    for 

share  of  rent — Sale  of  tenure  in  satisfaction  of  decree. — The  owner  of 
a  fractional  share  in  a  joint  undivided  estate  has  no  lien  on  the  tenure  it- 
self for  his  share  of  the  reiTt,  although  such  share  is  collected  separately, 
and,  therefore,  cannot  cause  the  tenure  to  be  sold  in  satisfaction  of  a  de- 
cree for  his  share  of  the  rent.  BHABA  NATH  ROY  CHOWDHRY  v.  DURGA 
PROSUNNO  GHOSE,  16  C.  326  ...  214 

(2)  See  ACT  VIII  OF  1885  (BENGAL  TENANCY),  16  C.  155  ;  17  C.  390. 

(3)  See  PARTIES.  17  C.  160. 
Costs. 

(1)  See  EVIDENCE,  16  C.  62. 

(2)  See  JURISDICTION  OF  CIVIL  COURT,  16  C.  13. 

(3)  See  PRACTICE,  17  C.  289. 

(4)  See  SALVAGE,  17  C.  84. 

(5)  See  SECURITY  FOR  COSTS,  17  C.  1  ;  17  C.  512 ;  17  C.  610. 

(6)  See  TRUST,  17  C.  620. 

Court. 

(1)  See  DECLARATORY  DECREE,  17  C.  933. 

(2)  See  SANCTION  TO  PROSECUTION.  17  C.  872. 
Court  Fees  Act  (VII  of  1870). 

(I)  S.  4  (cl.)  4— See  VALUATION,  17  C.  680. 
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(2)  S.  20.  cl.  1 — Rules  under  that  section  fram-'.d  by  th<:  Uiuh  Court  in  1878 — 
Process — Commission  issued  to  Ameen  to  fix  mcsne  profits — Evidence — 
Civ.  Pro.  Code  (Act  XlV  of  1882)  s.  393.—  A  commission  issued  to  an 
Ameen  to  hold  a  local  investigation  for  the  purpose  of  ascertaining  the 
amount  of  mesne  profits  is  not  a  process  within  the  meaning  of  cl.  1  of 
s.  20  of  the  Court  Fees  Act  ;  and  art.  3,  part  II  of  the  rules,  promulgated 
in  1878,  framed  under  that  section,  is  therefore  ultra  vires,  and  cannot  be 
enforced.  JAG  AT  KISHORE  ACHARJEA  CHOWDHRY  v.  DINA  NATH  CHUCK  ER- 
BUTTY  CHOWDHRY,  17  C.  281  ...  726 

Covenants. 

See  REGISTRAR  OF  HIGH  COURT,  16  C.  330. 
Criminal  Misappropriation. 

See  PENAL  CODE  (ACT  XLV  01-  1860),  17  C.  852. 
Criminal  Proceedings. 

See  FALSE  CHARGE,  17  C.  574. 
Criminal  Procedure  Code  (Act  X  of  1882). 

(1)  S.  35— See  SENTENCE.  16  C.  442. 

(2)  Ss.  106,  423— See  RECOGNIZANCE  TO  KEEP  PEACE,  16  C.  779. 

(3)  S.  133 — Removal  of  obstruction  in   public   way — Question  of   title — Bona 

fides  of  claim  of  title.  Right  of  Magistrate  to  enquire  into — Jurisdic- 
tion.— Jn  a  proceeding  under  s.  133  of  the  Crim.  Pro.  Code  for  the  purpose 
of  compelling  the  removal  of  an  obstruction  from  a  public  way  wtu-re  a 
bona  fide  question  as  to  the  way  being  pulic  is  raised,  ther;  is  no  juris- 
diction to  make  an  order  under  the  section,  and  the  question  should  be 
left  for  determination  by  the  Civil  Court.  To  have  this  effect,  however 
the  claim  must  be  bona  fide  and  not  a  mere  pretenca  to  oust  jurisdiction, 
and  it  is  for  the  Magistrate  .to  say  whether  the  claim  be  bona  fide  or  not. 
QUEEN-EMPRESS  v.  BISSESSUR  SAHIT,  17  C.  562  ...  914 

(4)  Ss.    134,    144 — Penal   Code,    s.  188 — Disobeying   order  of  public  Servant — 

Trader  at  hat — Order  prohibiting  holding  of  hat  —A  District  Magistrate 
by  an  order  made  under  s.  144  of  the  Crim.  Pro.  Code,  after  stating  that 
it  appeared  that  one  "  G.  C.  S.  has  recently  established  a  hat  at  S  in  the 
vicinity  of  K,  an  old  established  hat,  and  reld  it  on  the  same  days,  and 
that  in  consequence  of  the  establishment,  of  the  new  hat,  an«J  the 
endeavours  made  to  induce  or  force  people  to  frequent  the  new  hat  instead 
of  the  old  one,  a  serious  breach  of  the  peace  or  riots  are  imminent,  " 
ordered  "  that  the  said  G.  C.  S.  and  all  other  persons  abstain  from  holding 
such  hat"  on  those  days.  The  order  was  duly  made  and  promulgated 
but  not  strictly  in  accordance  with  s.  134  of  the  Code,  and  the  oroers  of 
Government  made  thereunder  Notwithstanding  the  order  one  P.  C  A. 
was  found  exposing  goods  for  sale  as  a  trader  at  the  hat  on  one  of  the 
prohibited  days,  and  he  was  thereupon  charged  with  disobeying  the  order 
of  the  Magistiate,  and  convicted  of  an  offence  under  s.  188  of  the  Penal 
Code:  Held,  that  the  conviction  was  bad,  as  P.  C.  A.  did  not  come 
within  the  description  of  the  persons  intended  by  the  order  to  be  prohibited 
from  "holding"  the  hat,  which  referred  to  "holding"  as  owner  or 
manager,  not  as  a  trader.  Held,  also,  that  the  terms  of  S.-134  of  the 
Code,  and  the  notification  made  by  Government  thereunder  as  to  pro- 
mulgation and  issue  of  an  order,  are  directory,  but  an  omission  to  follow 
strictly  such  direction,  though  it  is  an  irregularity,  does  not  invalidate 
the  order  :  where  therefore  it  is  shown  that  the  order  has  been  brought  to 
the  actual  knowledge  of  the  person  sought  to  be  affected  by  it,  such 
omission  does  not  prevent  the  case  coming  within  s.  188  of  the  Penal  Code. 
In  the  matter  of  the  petition  of  PARBUTTY  CHARAN  AICH.  PARBUTTY 
CHARAN  AICH  v.  QUEEN- KM  PR  ESS,  16  C.  9=13  Ind.  Jur.  143  ...  6 

(5)  S.  144 — Order  to  abstain  from  certain  Act. — A  Deputy  Commissioner  passed 

an  order  under  s.  144  of  the  Crim.  Pro.  Code  prohibiting  a  person  from 
collecting,  or  attempting  to  collect,  any  rent,  either  herself,  or  through 
any  of  her  officers  or  servants,  from  the  ryots  of  two  specified  pergunnahs, 
and  also  from  effecting  any  sale  or  putting  in  hand  any  transaction  with 
regard  to  standing  trees  or  collected  timbers  on. an  estate,  erecting  any 
adda  or  kachari  in  such  pergunnahs  for  a  period  of  two  months.  Upon 
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an  application  to  set  aside  such   order:      Held,    that   the  acts   which   the 

petitioner  was  directed  to  abstain  from  were  no*  acts  which  come  within 

the  meaning  of  the  words  "  a  certain  act  "  as  used  in  s.  144  of  the  Code  of 

Criminal   Procedure,   and   that   the   order   should  be  set  aside.     ABAYES 

WARI  DEBI  v.  SIDHESVVARI  DEBI,  16  C.  80  =  13  Ind.  Jur.  179  ...  53 

(6)  S.  144— See  SUPERINTENDENCE  OF  HIGH  COURT.  16  C.  80. 

(7)  S.  145 — Dispute    as   to   right   to   collect  rents — Tangible  immoveable  pro- 

perty — A  dispute  as  to.  the  right  to  collect  rents  is  a  dispute  concerning 
tangible  immoveable  property  within  the  meaning  of  s.  145  of  the  Crim. 
Pro.  Code  and  the  operation  of  that  section  cannot  be  limited  by  any  rule 
which  would  depend  upon  the  area  of  the  property  in  dispute.  Where,  in 
such  a  dispute,  which  related  to  two  pergunnahs  comprising  more  than 
three  hundred  distinct  villages,  it  was  admitted  by  the  petitioner  that  the 
opposite  party  had  been  in  possession  by  receipt  of  rent  from  the  tenants 
up  to  a  period  some  three  months  anterior  to  the  institution  of  the 
proceeding,  but  she  alleged  that  she  had  succeeded  in  inducing  the 
tenants  to  attorn  to  her  by  payment  of  rent  to  the  officers  appointed  by 
her  since  such  period  ;  and  where  the  Deputy  Commissioner,  after  record- 
ing a  certain  amount  of  evidence,  refused  to  examine  any  more  witnesses, 
on  the  ground  that  the  enquiry  would  extend  to  an  inordinate  length  and 
be  extremely  expensive,  and  passed  an  order  under  the  section  : — Held, 
that  even  though  it  might  be  established  that  the  Deputy  Commissioner's 
action  in  excluding  evidence  was  illegal,  it  did  not  follow,  having  regard 
to  the  circumstances  of  the  case,  that  the  High  Court  would  be  justified 
in  exercising  its  revisional  powers.  Held,  further,  that  a  payment  of  rent 
for  a  short  time  to  the  petitioner,  even  if  proved,  would  not  amount  to 
dispossession  of  the  opposite  party.  ABHAYESSARI  DEBI  v.  SHIDHES- 
SARI  DEBI,  16  C.  513  ...  339 

(8)  S.  145 — Possession,  Inquiry  into — Time  at  which  Magistrate  lias  to  deter- 

mine who  was  in  Possession — Undisturbed  possession  immediately 
before  dispute. — In  an  inquiry,  under  s.  145  of  the  Crim  Pro.  Code,  whe  e 
the  property  in  dispute  was  forest  land,  the  right  to  possession  of  which 
was  exercised  by  cutting  and  removing  timber  from  time  to  time,  the  Magis- 
trate found  that  the  men  of  the  first  party  had  been  driven  away  by  those 
of  the  second,  and  had  been  unable  to  eater  the  forest  and  remove  the 
timber  alleged  to  have  been  cut  by  them;  that  this  happened  before  the 
time  of  the  initial  proceedings,-  and  continued  to  the  date  of  the  hearing  ; 
and  that  the  men  of  the  second  party  had  beea  able  to  bring  out  of  the 
forest  the  timber  which  had  bsen  cut.  Upon  these  findi'igs  he  came  to 
the  conclusion  that  the  possession  .of  the  second  party  hid  b^ea  establish- 
ed, and  made  an  order,  under  the  section,  in  their  favour  :  H eld.  that 
having  regard  to  the  nature  of  the  property  in  dispute,  these  facts  could 
not  constitute  legal  possession  of  the  second  party  at  the  time  the  pro- 
ceedings were  instituted.  Held  further  that  in  like  cases,  having  regard 
to  the  nature  of  the  property  in  dispute,  and  the  mode  in  which  possession, 
may  be  exercised  over  it,  in  order  to  fine  which  party  was  in  possession 
when  the  proceedings  were  instituted,  it  is  necessary  to  inquire  which 
party  was  iu  undisturbed  passession  of  the  land  in  dispute  by  felling  tim- 
ber and  removing  the  same  without  objection  on  the  occasion  immediate- 
ly preceding  the  one  on  which  the  dispute  arose  ;  and  whichever  party  be 
found  to  have  been  in  possession  on  that  occasion  should  be  presumed  to 
have  possession  at  the  time  when  the  proceedings  were  commenced. 

JAGAT      KlSHORE      ACHAKJYA      CHOWDHURY      V.     KHAJAH       ASHANULLAH 

KHAN  BAHADUR.  16  C  281 

(9)  S.  161— See  FALSE  EVIDENCE.  16  C.  349. 

(10)  Ss.  161.  172,  211— Statements  of  witnesses  recorded  by  Police  officers  in- 

vestigating under  Chap.  XIV,  Crim.  Pro.  Code,  Right  of  accused  to  call 
for  and  inspect — Police  Diaries. —  -itatements  of  witnesses  recorded  by 
a  Police  Officer  while  making  an  investigation  under  s.  161  of  the  Crim. 
Pro.  Code,  form  no  portion  of  the  Police  diaries  referred  to  in  s.  172,  and 
an  accused  person  on  his  trial  has  a  right  to  call  for  and  inspect  such 
statements  and  cross-examine  the  witnesses  thereon.  BIKAO  KHAN  v. 
QUEEN-EMPRESS.  16  C.  610 
MAHOMED  ALLI  HADJI  v.  QUEEN-EMPRESS,  16  C.  612-N 

(11)  Ss.  164,  364  and  533— See  CONFESSION,  17  C.  862. 
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(12)  Ss.  182.  53— See  JURISDICTION  OF  CRIMINAL  COURT,  16  C.  667. 

(13)  S.    195 — Sanction    to   prosectite — Notice   to    accused— Revisional  power, 

Exercise  of,  by  High  Court. —  When  Subordinate  Courts  grant  sanction  to 
prosecute  under  s.  195  of  the  Crim.  Pro.  Code,  it  is  incumbent  on  them  so 
to  frame  the  proceedings  before  them  so  to  enable  the  High  Court  to 
satisfy  itself  from  the  record  whether  the  application  for  sanction  has  been 
properly  granted  or  not.  A  Magistrate,  in  disposing  of  a  charge  of  theft, 
delivered  the 'following  judgment:  "The  charge  of  theft  of  doors  and 
windows  is  not  proved  at  all  against  the  accused.  They  are  acquitted." 
There  was  no  further  record  of  the  proceedings.  Immediately  on  the 
judgment  being  delivered,  the  pleader  appearing  for  the  accused  applied 
for  sanction  to  prosecute  the  complainant  under ss  182  and  211  of  the 
Penal  Code.  The  Magistrate  refused  to  hear  the  application  then  on  the 
ground  that  it  was  not  the  proper  time  fixed  by  him  to  hear  applications. 
The  attorney  for  the  complainant,  who  had  expressed  his  willingness  to 
have  the  application  heard  and  disposed  of  there  and  then,  intimated  that 
he  was  prepared  to  show  cause  why  sanction  should  not  be  granted,  and 
asked  that  notice  of  any  future  application  might  be  given  to  the  com- 
plainant. The  accused  renewed  the  application  the  following  day  without 
notice  to,  and  in  the  absence  of  the  complainant  or  his  attorney,  and  the 
Magistrate  granted  the  san  tion  asked  for.  On  an  application  to  the 
Hiuh  Court  to  revoke  the  sanction  :  Held,  that  the  Magistrate  did  not 
exercise  a  proper  discretion  under  the  circumstances  in  neglecting  to  give 
the  complainant  notice  of  the  application,  and  an  opportunity  of  being 
heard.  Held  further,  that  the  mere  fact  of  the  charge  laid  by  the  com- 
plainant not  having  been  proved,  %vas  not,  in  itself,  sufficient  ground  for 
granting  sanction  to  prosecute  him  under  ss.  182  and  211  of  the  Penal 
Code,  and  as,  beyond  the  judgment  of  the  Magistrate  there  was  nothing 
on  the  record  to  show  that  there  were  sufficient  grounds  for  granting  the 
sanction,  it  should  be  revoked.  KEDAR  NATH  DAS  v.  MOHESH 
CHUNDER  CHUCKERBUTTY,  16  C.  661,  ...  437 

(H)  S.  195— See  SANCTION  TO  PROSECUTION,  17  C.  872. 

(15)  Ss.  195.  439.  476— See  SANCTION  TO  PROSECUTION,  16  C.  730. 

(16)  Ss.  395,  487— See  SESSIONS  JUDGE,  16  C.  766. 

(17)  S.  260— See  SUMMARY  TRIAL,  16  C.  715. 

(18)  Ss.  289,  ?.<)2— See  PRACTICE.  17  C.  930. 

(19)  Ss.  337.  364,  434— See  Ace  MPLICE,  17  C.  642. 

(20)  S.  4: 1— See  APPEAL  IN  CRIMINAL  CASES,  16  C.  799. 

(21)  S   417— See  APPEAL  IN  CRIMINAL  CASES,  17  C.  485. 

(22)  S    487 — Judicial  proceedings — Sanction  to  prosecute — Criminal  Appeal — 

Hearing  of,  by  District  Judge  who  has  granted  sanction  to  prosecute — 
Penal  Code,  s.  210. — A  complainant  applied  to  a  Munsif  for  sanction  to 
pro>ecute  a  decree-holder  for  an  offence  under  s.  210  of  the  Penal  Code, 
and  upon  the  Mu nsiff's  refusing  such  application,  preferred  an  appeal  to 
the  District  Judge,  who  granted  the  sanction  asked  for.  The  decree-holder, 
having  been  prosecuted  and  convicted  before  a  Deputy  Magistrate,  prefer- 
red an  appeal,  which  came  on  for  hearing  before,  and  was  disposed  of  by, 
the  same  District  Judge  who  had  granted  the  sanction  :  Held,  that  the 
words  "shall  try  any  person,"  as  used  in  s.  487  of  the  Code  of  Criminal 
Procedure,  include  the  hearing  of  an  appeal,  and  that  the  hearing  of  the 
appeal  from  the  order  of  the  Munsif  refusing  sanction  was  a  judicial  pro- 
ceeding within  the  meaning  of  the  Code,  and  consequently  that,  under 
the  provisions  of  s.  487.  the  District  Judge  had  no  jurisdiction  to  entertain 
the  appeal  against  the  judgment  and  sentence  passed  by  the  Deputy 
Magistiate.  in  the  matter  of  MADHUB  CHUNDER  MOZUMDER  v. 
NOVODEEP  CHUNDER  PUNDIT.  16  C.  I2i  ...  81 

(23)  S.  48^ — Evidence  Act  (I  of  1872),  s.  120 — Bastardy  proceedings — Order  of 

affiliation — Evidence — Competent  witness — Maintenance,  Order  of  Cri- 
minal Court  as  to. — Bastardy  proceedings  under  the  provisions  of  s.  488  of 
the  Crim.  Pro.  Code,  are  in  the  nature  of  civil  proceedings,  within  the 
meaning  of  s.  120  of  the  Evidence  Act,  and  the  person  sought  to  be  charged 
is  a  competent  witness  on  his  own  behalf.  Upon  a  summons  charging  that 
the  defendant,  having  sufficient  means,  had  refused  to  maintain  his  child 
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by  his  nika  wife,  whom  he  had  subsequently  divorced,  the  Magistrate 
found  that  the  marriage  had  not  been  proved,  but  that,  upon  the  other  evi- 
dence adduced,  including  the  similarity  of  the  features  and  the  name  of 
the  child  with  those  of  the  defendant,  who  did  not  appear  before  him  dur- 
ing the  proceedings,  but  with  whom  he  stated  that  he  was  well  acquainted, 
the  child  was  the  illegitimate  child  of  the  defendant.  He,  accordingly, 
made  an  order  for  maintenance  under  the  section  :  Held,  that,  under  ths 
circumstances,  he  was  wrung  in  taking  into  account  the  similarity  of  the 
names  and  the  features  of  the  child  and  the  defendant,  but,  as  there  was 
ample  evidence  of  the  paternity,  he  was  justified  in  making  the  order  he 
did,  as  it  was  immaterial  for  the  purpose  of  determining  the  liability  of 
the  defendant  to  maintain  the  child,  whether  the  mother  had  been  mar- 
ried to  the  defendant  or  not.  NUR  MAHOMED  v.  TftsMULLA  JAN,  16 
C.  781  ...  518 

(24)  S.  551 — Unlawful  detention  for  an  unlawful  purpose — Infant,  Custody 
of. — A  Hindu  girl,  under  the  age  of  14  years,  went  of  her  own  accord  to  a 
Mission  House  where  she  was  received  and  allowed  to  remain.  The  mother 
and  husband  of  the  girl  thereupon  applied  to  the  Magistrate,  who  took 
proceedings  under  s  551  of  the  Criminal  Procedure  Code.  The  Lady- 
Superintendent  of  the  Mission  House  denied  the  girl  was  legally  married, 
and  alleged  that  she  was  practically  being  brought  up  with  the  connivance 
of  the  mother  to  a  life  of  prostitution.  The  Magistrate,  after  recording 
evidence,  found  that  the  girl  was  legally  married  ;  that  the  other  allega- 
tion was  not  established  ;  and  that,  although  she  went  to  and  remained  in 
the  Mission  House  of  her  own  free  will,  there  was,  under  the  circum- 
stances an  unlawful  detention  for  an  unlawful  purpose.  He  further  found 
that  there  were  no  facts  established  which  would  disentitle  the  husband  or 
the  moiher  to  the  custody  of  the  girl  and  passed  an  order  under  the 
section  directing  the  girl  to  be  restored  to  her  mother.  Held,  upon  the 
fact  as  found  by  tne  Magistrate,  as  it  was  immaterial  whether  the  gitl 
did  or  did  not  consent  to  reaiain  at  the  Mission  House,  there  was  an  un- 
lawful detention  within  the  meaning  of  those  words  as  use \  in  the  section, 
as  the  girl  was  kept  against  the  will  of  those  who  were  lawfully  entitled  to 
have  charge  of  her.  Held,  also,  that  s,  551,  applying  only  as  it  does  to 
women  and  female  children,  must  not  be  construed  SJ  as  to  make  it  in- 
clude purposes  which,  although  not  unlawful  in  themselves,  might  only 
become  so  when  entertained  towards  a  child  in  opposition  to  the  wishes  of 
its  guardian,  but  that  the  purpose  whether  entertained  towards  a  woman 
or  a  female  child,  must  be  in  itself  unlawful.  Held,  consequently,  that  in 
the  circumstances  of  the  case  there  was  no  detention  for  an  unlawful  pur- 
pose, and  t.iat  the  Magistrate  had  no  power  to  make  the  orde,r.  Held. 
further,  that  although  the  Magistrate  had  no  power  under  the  section  to 
make  the  order  he  did,  it  did  not  follow  that  the  Court  should  direct  the 
girl  to  be  restored  to  the  custody  of  th3  Lady  Superintendent  even  if  it 
had  the  power  to  do  so,  and  that  having  regard  to  the  circumstances  of 
the  case  there  was  nothing  to  justify  such  an  order  being  passed. 
ABRAHAM  v.  MAHTABO,  16  C.  487  =  13  Ind.  Jur.  4C1  ...  322 

Criminal  Trespass. 

(1)  Penal  Code  (Act  XLV  of  1860),  s.  447. — During  the  pendency  of  a  civil  suit 

certain  person  on  behalf  of  the  pliintiff  went  on  to  ths  premises  belonging 
to  the  defendant  for  the  purpose  of  making  a  survey  and  for  getting 
materials  for  a  hostile  application  against  the  defendant.  They  went 
(some  of  them  armed)  without  the  permission  of  the  defendant  and  in  his 
absence,  and  when  the  defendant's  servants  objected  to  their  action  they 
persisted  in  their  trespass,  and  endeavoured  to  prevent  opposition  by 
making  fnlse  statements  as  to  the  authority  under  which  they  were  acting  : 
Htld,  that  their  action  amounted  to  criminal  trespass.  GOLAP  PAXDEY 
v.  BODDAM,  16  C.  715  ...  472 

(2)  See  PENAL  CODE  (ACT  XLV  OF  1860).  16  C  657. 
Cross-demand. 

See  SET-OFF,  16  C.  711. 
Currency  Notes. 

See  ATTEMPT,  16  C.  310. 
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(J)  See  CONTRACT,  16  C.  417. 

(2)  See  HINDU  LAW  (INHERITANCE).  17  C.  518. 

(3)  See  SALE,  16  C.  702. 
Damages. 

(1)  See  ATTACHMENT,  17  C.  436. 

(2)  See  CONTRACT,  17  C.  432. 

(3)  See  INJUNCTION,  16  C.  252. 

(4)  See  RES  JUDICATA,  16  C.  545. 

(5)  See  RIGHT  OF  USER,  16  C.  640. 

(6)  See  SMALL  CAUSE  COURT,  MOFUSSIL,  17  C.  541  ;  17  C.  701 
Debt. 

(1)  See  EXECUTION  OF  DECREE,  16  C,  511. 

(2)  See  INSOLVENCY.  16  C.  85  ;  16  C  592. 

(3)  See  SALE.  17  C.  584. 
Declaration, 

See  PARTITION,  16  C.  117. 
Declaratory  Decree. 

Suit  for — Declaratory  decree  not  obtainable  by  absolute  right — Discretion  of 
Court  — It  is  discretionary  with  a  Court  to  grant  or  to  refuse  a  declaratory 
decree  with  regard  to  the  circumstances.  A  talukhdar  died,  leaving  a 
widow  ;  also  a  son,  who,  having  succeeded  as  talukhdar.  died  childless. 
This  son's  widow,  being  in  possession,  sued  for  a  declaration  that  an  adop- 
tion by  the  father's  widow,  to  the  father,  was  void  and  ineffectual.  The 
ground  of  suit  was  that,  at  some  time  or  other  after  the  death  of  the 
plaintiff,  the  person  alleging  himself  to  have  been  adopted  might  obtain 
the  taluqdari,  unless  his  adoption  should  now  be  negatived  With 
regard  to  all  the  circumstances,  the  refusal  of  such  a  declaration  was 
approved  by  their  Lordships.  If  the  person  alleged  to  have  been  adopted 
should  sue  hereafter,  the  question  would  be  decided  whether  he  was 
validly  adot  ted  or  not,  PIRTHI  PAL  KUNWAR  v.  GUMAN  KUNWAR, 
17  C.  933  (P.C  )  =  17  I. A.  107  =  5  Sar.  P.C.J.  569  =  Rafique  &  Jackson's 
P.C.  No.  118  ...  lie? 

Decree. 

(1)  Construction  of  decree — Construction  of  order  made  by  settlement  Officer 

awarding  estate  to  Hindu  widow — Transfer  by  widow,  Effect  of. — The 
plaintiffs  obtained  a  declaratory  decree  that  they  were  the  reversioners 
and  heirs  apparent,  expectant  on  the  future  death  of  a  widow  who,  at  the 
time  of  suit,  had  survived  two  co-widows,  and  that  they,  the  plaintiffs, 
would  be  entitled  to  inherit  at  her  death  the  estate  that  had  belonged  to 
the  deceased  husband.  All  parties  had  proceeded,  as  far  as  to  the  present 
appeal,  on  the  view  that  the  surviving  widow  had  the  widow's  estate  only. 
But  an  order  made  in  the  course  of  the  settlement  operations  in  1865,  had 
conferred  the  estate  of  the  deceased  on  the  three  widows  as  well  as  on  his 
mother,  in  equal  shares  of  one-fourth  each.  Held,  that  there  was  noth- 
ing in  this  order  to  show  an  intention  to  give  to*  the  mother  and  widows 
anything  more  than  an  interest,  such  as  that  which  a  Hindu  widow  takes  ; 
and  that  the  inheritance  would  devolve,  in  due  course  of  law,  an  alienation 
which  the  widow  had  made  operating  only  for  her  life-time.  MUNNALAL 
CHAODRI  v.  GAJRAJ  SINGH,  17  C.  246  (P.C  )  =  23  Ind.  Jur.  413  =  5  Sar. 
P.C  J.  452  ...  702 

(2)  Form  of  decree — Construction  of  mortgage   bond — Liability   of  property 

other  than  that  mortgaged. — Under  a  mortgage  bond  a  mortgagor  stipu- 
lated that  if  the  money  advanced  should  not  be  repaid  at  a  fixed  date  the 
mortgaged  property  might  be  sold  ;  and  that  if  the  property  were  sold  for 
arrears  of  Government  revenue  or  for  other  causes  the  mortgagee  might 
in  such  cases  recover  trie  money  advanced  by  execution  againsi  the  person 
or  other  property  of  the  mortgagor  :  Held,  no  sale  having  taken  place 
under  the  second  stipulation  that  the  mortgagee  could  only  obtain  a 
decree  against  the  mortgaged  properties.  BUNSEEDHUR  v.  SUJJAT  An, 
16  C.  540  ...  356 
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(3)  Form  of  decree — Suit  for  possession  by  owners  of  adjoining  estate-Right  of 

parties  to  equal  moieties  of  property  decreed,  although  each  had  claimed 
the  exclusive  title-Decrees  dismissing  their  suits  reversed,  the  evidence 
being  sufficient  as  to  the  former,  but  not  the  latter  right. — In  cross  suits 
between  the  owners  of  adjoining  estates,  each  claimed  against  the  other,  to 
be  entitled  to,  and  to  be  put  into  possession  of  properly  situate  on  the 
boundary  between  their  estates.  The  High  Court  dismissed  both  claims 
on  the  ground  that  the  evidence  of  the  exclusive  right  of  either  party  was 
insufficient.  Held  that,  although  this  might  be  so,  there  was,  neverthe- 
less, sufficient  evidence  of  possession  having  been  held  by  both  the  one 
and  the  other,  and  of  the  title  of  both,  to  support  the  conclusion  that 
each  had  a  claim  to  an  equal  moiety,  to  which  each  should  be  declared 
entitled.  Each  should  be  put  into  possession  of  the  moiety  which  was 
opposite  to  and  adjoined  his  estate.  KHAGENDRA  NARAIN  CHOWDRY 
v,  MATANGINI  DEBI.  17  C.  814  (P.C.)  =  17  I.A.  62=5  Sar.  P.C.J.  538  ...  1037 

(4)  Form  of  decree— Suit  on  Bill  of  Exchange— Civ.    Pro.  Code  (Act    XIV  of 

1882),  ss.  532.  538— Negotiable  Instruments  Act  (XXVI  of  1881).  s.  35.— 
A  plaintiff  suing  on  a  bill  of  exchange  the  drawer,  acceptor,  and  endorser 
where  the  endorsement  had  been  made  before  maturity  and  without  res- 
triction is  entitled  to  a  decree  against  all  three  defendants  ;  a  decree 
containing  a  condition  exempting  the  endorser  from  liability  until  the 
plaintiff  has  exhausted  his  remedies  against  the  drawer  and  acceptor  is 
therefore  illegal.  BANK  OF  BENGAL  v.  KARTICK  CHUNDER  RoY,_16 
C.  804  ...  534 

(5)  See  Civ.  PRO.  CODE  (ACT  XIV  OF  1832).  16  C.  504  ,  17  C.  341. 

(6)  See  EXECUTION  OF  DECREE,  16  Q.  40  ;  16  C.  511. 

(7)  See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  16  C.  423. 
Decree-holders. 

See  SALE,  16  C.  132. 

Deed. 

(1)  Construction  of — Deeds  not  intended  to  operate  according  to  their  tenor-- 

Nullity of  transaction  apart  from  fraud. — Documents,  principally  a 
pottah  and  a  kobala.  executed  between  a  Mahomedan  pardanashin  lady 
and  one  of  her  relations,  purported  to  represent,  the  one  a  putni  lease 
from  her  of  her  lands,  and  the  other  a  sale  of  her  house,  and  ground,  from 
the  date  of  the  execution.  That  she  received  the  consideration  was  not 
proved,  but  had  it  passed  it  would  have  been  distributed  between  the  two 
deeds  which  formed  part  of  one  and  the  same  transaction.  From  the  acts 
of  the  parties  it  was  established  that  her  intent  was  to  deprive  her  heirs, not 
herself,  and  that  she  had  no  intention  to  part  with  the  property  in  prce- 
senti,  as  the  deeds  represented  that  she  did.  Held,  that  the  latter  not 
being  intended  to  operate  according  to  their  tenor,  the  whole  transaction 
was  a  nullity.  JIBUN  NISSA  v.  ASGAR  ALI.  17  C.  937  (P.O.)  =  5  Sar  P.C.J. 
574  ...  1170 

(2)  See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  16  C.  622. 
Defaulting  Purchaser. 

See  Civ.  PRO.  CODE  (ACT  XIV  OF  1882),  16  C.  535. 
Defective  Pleadings. 

See  DISCOVERY,  17  C.  840. 
Defects  of  Title. 

See  REGISTRAR  OF  HIGH  COURT,  16  C.  330. 

Delay. 

See  ARBITRATION,  17  C.  200. 
Delimitation  of  Land. 

See  ACT  VII  OF  1876  (LAND  REGISTRATION,  BENGAL),  17  C.  304. 

Delivery, 

See  CONTRACT,  16  C.  417. 
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Demand  PAGE 

See  LIMITATION  ACT  (XV  OF  1877),  16  C.  25. 

Denial  of  Title. 

See  LANDLORD  AND  TENANT,  17  C.  196. 

Deposit. 

See  LIMITATION  ACT  (XV  OF  1877),  16  C.  25. 
Deputy  Commissioner. 

See  JURISDICTION  OF  CIVIL  COURT,  16  C.  13. 
Description  of  Property. 

See  Civ.  PRO.  CODE  (ACT  XIV  OF  1882),  16  C.  535. 
Detention. 

See  GRIM.  PRO.  CODE  (ACT  X  OF  1882),  16  C.  487. 

Disability  to  Contract. 

See  SPECIFIC  PERFORMANCE,  17  C.  223. 

Disclaimer. 

See  PARTIES,  16  C.  264. 

Discovery. 

Interrogatories — Fishing  questions — Suit  for  recovery  of  land — Title— Defec- 
tive  pleadings — Issues — Code  of  Civil    Procedure   (Act  XIV   of   1882), - 

ss.  112,  121 — 127,  146. — Interrogatories  are  not  in  this  country  to  be  fram- 
ed to  anticipate  or  supply  defects  of  pleading  or  to  ascertain  the  case  of  the 
other  side.  Where  the  pleading  of  either  party  is  too  vague,  the  Court 
may  call  for  a  further  or  fuller  written  statement,  or  may  frame  and 
record  issues  until  the  case  raised  by  the  pleadings  is  ascertained  with 
sufficient  clearness.  A  plaintiff  may  interrogate  with  a  view  to  obtain 
information  or  admission  in  s-upport  of  his  own  case,  and  this  right  extends 
not  only  to  his  original  case,  but  also  to  any  answers  which  he  has  to 
make  to  the  defendant's  case,  subject  to  the  qualification  (inter  alia)  that 
the  interrogatories  must  be  directed  to  a  case  on  which  the  plaintiff  has 
already  determined  and  to  which  he  has  committed  himself-.  He  cannot  - 
be  allowed  to  put  fishing  questions  in  order  to  try  whether  he  can  dis- 
cover any  flaw  in  the  defendant's  case  or  suggest  any  answer  to  it.  ALI 
KADAR  SYUD  HOSSAIN  Au  v.  GOBIND  DASS,  17  C.  840  ...  1104 

Discretion  of  Court. 

(1)  See  DECLARATORY  DECREE,  17  C.  933. 

(2)  See  SECURITY  FOR  COSTS,  17  C.  1,  512,  516. 
Dismissal. 

See  RES  JUDICATA,  16  C,  98. 
Disparaging  Remarks. 

See  SALE,  17  C.  152. 
Dispossession. 

(1)  See  LIMITATION  ACT  (XV  OF  1877),  17  C.  473. 

(2)  See  POSSESSION,  17  C.  256. 

Dispute. 

See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  16  C.  513. 

Distinct  Offences. 

See  SENTENCE,  16  C.  725. 
District  Court. 

See  JURISDICTION  OF  CIVIL  COURT,  16  C.  13. 

District  Judge. 

(1)  See  APPEAL  (GENERAL),  16  C.  31. 

(2)  See  CRIM.  PRO.  CODE  (ACT  X  OF  1882).  16  C.  Ul. 

(3)  See  SESSIONS  JUDGE,  16  C.  766. 
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(1)  S.  16,  cl.  (c) — Divorce — Intervenor — Procedure  ajtcr  decree  nisi  on  appli- 

cation by  respondent  for  liberty  to  intervene. — A  wife  sued  for  dissolution 
of  her  marriage  on  the  grounds  of  her  husband's  adultery  and  cruelty.  The 
respondent  did  not  appear  or  file  an  answer,  and  the  case  was  heard  ex 
parts  and  resulted  in  a  decree  nisi  being  passed.  Subsequently,  and  before 
the  decree  was  made  absolute,  the  respondent  applied  for  liberty  to  inter- 
vene under  the  provisions  of  cl.  (c),  s.  16  of  the  Divorce  Act,  the  applica- 
tion being  based  on  affidavits  alleging,  inter  alia,  collusion  on  the  part  of 
the  petitioner.  Held,  following  6  B.  416,  that  the  respondent  could  not 
be  allowed  to  intervene  or  be  heard  when  the  decree  came  on  to  be  made 
absolute,  but  that  the  affidavits  should  be  filed,  and  that  notice  should  be 
given  to  the  petitioner  that  the  decree  would  not  be  made  absolute  until 
the  matter  set  out  in  the  affidavits  as  regarded  the  collusion  had  been 
cleared  up.  STEPHEN  v.  STEPHEN,  17  C.  570  ...  919 

(2)  S.  18,  15  (2)— See  MARRIAGE,  17  C.  324. 
Document. 

(1)  See  REGISTRATION,  17  C.  903. 

(2)  See  REGISTRATION  ACT  (III  OF  1877),  16  C.  509;  17  C.  291. 

Domicile. 

See  MARRIAGE,  17  C.  324. 
Uonatio  mortis  causa. 

See  TRUST,  17  C.  620. 

Ejectment. 

See  ACT  VIII  OF  1885  (TENANCY,  BENGAL),  17  C.  45. 

Emoluments. 

See  RIGHT  OF  SUIT,  17  C.  906. 
Endowment. 

(1)  See  HINDU  LAW  (RELIGIOUS  ENDOWMENT),  17  C.  3,  557. 

(2)  See  MAHOMEDAN  LAW  (ENDOWMENT),  17  C.  498. 
Enhancement  of  Rent. 

(1)  Settlement  of  a  Government  Khas  Mehal— Regulation  Vll  of  \822-Bongal 

Act,  III  of  1878— Bengal  Act,  VIII  of  1879,  ss  1C— 14.— In  order  to 
make  the  enhanced  rent  stated  in  a  jummabundi  settled  under  Regulation 
VII  of  1822  binding  upon  a  tenant,  there  must  be  either  an  assent  to  that 
enhancement,  or  else  a  compliance  with  the  provisions  of  the  rent  law 
with  reference  to  enhancement  of  rent  in  force  at  the  time  of  such  enhance- 
ment. The  rent  of  a  Government  Khas  Mehal  can  only  be  enhanced  by 
the  same  process  as  the  rent  on  any  private  estate.  AKSHAYA  COOMAR 
DUTT  v.  SHAMA  CHARAN  PETITANDA,  16  C.  586  387 

(2)  See  ACT.VIII  OF  1885  (TENANCY,  BENGAL),  17  C.  695. 

Estoppel. 

(1).  See  BENAMI  TRANSACTION,  16  C.  137,  148. 
(2)  See  RES  JUDICATA,  16  C.  173,  300. 
Evidence. 

(2)  Costs, — One  of  two  co-sharers  by  ancestral  title  in  the  under-proprietary 
right  in  certain  villages  obtained  in  1870.  decrees  against  the  talukdar  for 
sub-settlement,  and  getting  possession  had  his  name  entered  in  the  khe- 
wat.  The  other  co-sharer  remained  entitled  to  claim  that  this  possession 
was  held  partly  for  him.  The  present  suit  was  brought  upon  two  agree- 
ments purporting  to  have  been  made  in  1870  between  the  two  co-sharers 
while  proceedings  to  obtain  the  above  decrees  were  pending,  to  the  effect 
that  whereas  both  had  claims  against  the  talukdar  one  only  was  to  sue 
him,  the  otb  er  paying  half  of  the  costs  and  being  entitled  to  receive  half  of 
what  might  be  decreed.  The  Judicial  Committee  upon  the  evidence  con- 
cluded, that  the  appellate  Court  attributing  too  much  to  certain  omissions 
and  acts  on  the  plaintiff's  part  which  were  more  or  less  explained  had 
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erred  in  reversing  the  decree  of  the  first  Court  which  maintained  the  agree- 
ments depriving  the  plaintiff  of  his  costs  in  that  Court  only.  MUHAM. 
MAD  YUSUF  v.  MUHAMMAD  HUSAIN,  16  C.  62  (P.C.)  =  12  Ind.  Jur.  419 
=  Rafique  and  Jackson's  P,  C.  No.  105  ...  41 

(2)  Evidence  Act  (I  of  1872),  ss.  65.  66 — Admission  of  Secondary  evidence — 
Copy  of  document.— On  an  appeal  to  the  Judicial  Commissioners  from  a 
decree  given  on  first  appeal  by  an  appellate  Court  and  maintaining  a  find- 
ing of  fact  by  the  Original  Court  the  only  questions  were  (1)  whether  secon- 
dary evidence  had  been  properly  admitted  on  a  case  that  had  arisen  for  its 
admission  ;  and  (2)  whetner  the  evidence  offered  constituted  secondary 
evidence  of  the  matier  in  dispute  which  was  the  making  of  a  document. 
Both  the  above  questions  were  decided  in  the  affirmative  by  their  Lord- 
ships, the  first  on  the  ground  that  whether  the  evidence  offered  would 
itself  prove  the  making  of  the  document  or  not,  it  formed  good  ground  for 
holding  that  there  was  a  document  capable  of  being  proved  bj.  secondary 
evidence  admissible  with  reference  to  the  Indian  Evidence  Act  (I  of  1872) 
ss.  65,  66  ;  the  second  also  in  the  affirmative  because  the  evidence  consist- 
ing of  a  copy  which  was  made  of  a  document  and  filed  (in  another  suit) 
among  the  records  of  the  Court  and  still  there  endorsed,  "  copy  in 
accordance  with  the  original,  "  signed  by  the  Judge  who  presided  on  the 
Court  who  alone  was  authority  to  compare  and  accept  such  copy,  there 
were  grounds  for  considering  it  genuine.  LUCHMAN  SINGH  v.  PUNA, 
16  C.  753  (P,C.)  =  16  I. A.  125=13  Ind.  Jur.  169=5  Sar.  P.C  J.  370  ...  499 

(3)  Parol  evidence — Evidence   to  vary   written  contract — Evidence  Act  (I  of 

1872),  s.  92 — Bought- and-sold  notes — Oral  evidence  as  to  matter  on 
which  document  is  silent — Reservation  of  question  on  evidence — Dama- 
ges,— The  defendants  agreed  to  purchase,  to  arrive,  from  Messrs.  Ralli 
Brothers,  3,000  maunds  of  copper,  July  shipment,  and  on  the  13th  August, 
the  defendants  entered  into  a  contract  with  the  plaintiffs  to  sell  to  them  750 
maunds  out  of  this  copper.  The  bought-and-sold-notes.  forming  the  con- 
tract between  the  plaintiffs  and  the  defendants,  corresponded  one  with  the 
other,  and  constituted  a  contract  for  delivery  of  750  maunds  conditional 
on  arrival  within  four  months.  Fifteen  hundred  maunds  or  thereabouts 
of  this  copper  arrived  at  Ralli  Brothers'  godowns  within  the  time  men- 
tioned in  the  contract  between  the  plaintiffs  and  the  defendants.  The 
defendants  delivered  to  the  plaintiffs  375  maunds  6  chittacks  of  copper 
within  time;  and  made  no  further  delivery  to  the  plaintiffs,  no  other 
shipment  of  the  copper  contracted  for  arriving  within  time  at  Calcutta. 
In  a  su  t  brought  by  the  plaintiffs  to  recover  damages  for  breach  of  con- 
tract to  deliver,  the  defendants  sought  to  show  by  oral  evidence  that  the 
contract  was  for  delivery  of  750  maunds,  if  one-fourth  of  each  of  the 
successive  arrivals  at  Ralli  Brothers'  godowns  should,  in  the  aggregate, 
amount  to  750  maunds  :  Held,  that  such  evidence  was  inadmissible  under 
s.  92  of  the  Evidence  Act,  and  that  the  plaintiffs  were  entitled  to  recover. 
Questions  as  to  the  admissibility  of  evidence  should  be  decided  as  they 
arise,  and  should  not  be  reserved  until  judgment  in  the  case  is  given. 
JADU  RAI  v.  BHUBOTAKAN  NUNDY,  17  C.  173  ...  654 

(4)  Thak-maps — Boundary — Title,  Question  of. — The  sole  question  for   deter- 

mination being  a  question  of  the  boundary  of  two  taluqs,  the  Judge  hear- 
ing the  case  refused  to  give  effect  to  a  certain  thak-map  which  had  been 
prepared  in  1859,  and  upon  the  face  of  which  appeared  what  were  admitted 
by  the  parties  then  owning  the  taluqs  to  be  the  boundary  lines  of  the 
taluqs  at  the  time  ;  no  evidence  was  given  showing  that  these  boundary 
lines  had  ever  been  altered  :  Held,  that  the  map  was  clearly  evidence  of 
what  the  boundaries  of  the  properties  were  at  the  time  of  the  permanent 
settlement  and  also  as  to  what  they  admittedly  were  in  1859.  SYAMA 
SUNDERI  DASSVA  v.  JOGOBUNDHU  SOOTAR,  16  C.  186  ...  124 

(5)  See  ACCOMPLICE,  17  C.  642. 

(6)  See  ACT  VIII  OF  1885  (TENANCY,  BENGAL),  17  C.  277  ;  17  C.  466. 

(7)  See  COURT-FEES  ACT  (VIII  OF  1870),  17  C.  281. 

(8)  See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  16  C.  781. 

(9)  See  EVIDENCE  ACT  (I  OF  1872),  17  C.  344. 

(10)  See  RES  JUDICATA,  16  C.  300. 
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(1)  See  APPEAL  (SECOND  APPEAL).  16  C.  753. 

(2)  See  EVIDENCE,  16  C.  753. 
Evidence  Act  (I  of  1872). 

(1)  Ss.  32.  cl.  (6).  35— Certificate  under  Act  XL  of  1858— Horoscope— Minority. 

— A  certificate  of  guardianship  under  Act  XL  of  1858  is  no  evidence  of 
minority  under  s.  35  of  the  Evidence  Act  (I  of  1872),  being  neither  a  book 
nor  a  register  nor  a  record  kept  by  any  officer  in  accordance  with  any  law. 
In  a  suit  to  set  aside  a  decree  on  the  ground  of  minority,  the  plaintiffre- 
lied  upon  a  horoscope  to  prove  his  age.  Held,  that  the  horoscope  was  not 
admissible  under  s.  32.  cl.  6  of  the  Evidence  Act.  SATIS  CHUNDER 
MUKHOPADHYA  v.  MOHENDRO  LALL  PATHUK,  17  C.  849  ...  mo 

(2)  Ss.  65,  66 — See  EVIDENCE.  16  C.  753. 

(3)  S.  74 — Jummabundi — Public  document- — Qwere  : — Whether  a  jumwabundi 

is  a  public  document?  AKSHAYA  COOMAR  DUTT  v.  SHAMA  CHARN  PATI- 
TANDA,  16  C.  386  ...  387 

(4)  S.  85— See  PRACTICE,  16  C.  776. 

(5)  S.  91— See  CONFESSION.  17  C.  862. 

(6)  Ss.  91.  92— See  CONTRACT,  17  C.  919. 

(7)  S.  92— See  EVIDENCE,  17  C.  173. 

(8)  Ss.  114,  ill.  (6)  and  133— See  ACCOMPLICE,  17  C.  642. 

(9)  S.  120— See  CRIM.  PRQ.  CODE  (ACT  X  OF  1882),  16  C.  781. 

(10)  S.  155  (3) — Evidence   in  reply   impeaching  the  credit  of  a  witness.— -In  a 

suit  by  one  K,  claiming  (inter  alia]  a  share  in  a  business  as  heiress  of  A, 
her  father,  the  defendant,  pleading  limitation,  K,  before  the  class  of  her 
case,  put  in  evidence  an  entry  in  a  Koran  to  show  that  she  was  born  in  1279, 
and  in  the  cross-examination  of  M,  a  witness  for  the  defence,  put  to  him 
a  letter  purporting  to  have  been  written  by  A  to  M,  supporting  K's  case. 
Upon  M  denying  the  genuineness  of  the  Koran,  and  of  certain  words  in  the 
letter,  it  was  proposed  on  behalf  of  K  to  give  evidence  in  reply  showing 
th at  M  had  made  statements  to  an  attorney  before  the  case  inconsistent 
with  his  evidence  both  as  to  the  Koran  and  the  letter.  Held,  that 
evidence  might  be  given  in  reply  as  regards  the  Koran,  but  not  as  regards 
the  letter;  no  substantive  evidence  having  been  given  as  to  the  latter 
before  the  close  of  the  plaintiff's  case.  Semble  : — The  expression  "  which 
-  is  liable  to  be  contradicted  "in  s.  155  (3)  of  the  Evidence  Act  is  equivalent 
to  "which  is  relevant  to  the  issue."  KHADIJAH  KHANUM  v.  ABDUL 
KURREEM  SHERAJJ,  17C.  344  ...  768 

Examination. 

See  CONFESSION,  17  C.  862. 
Exceptions  to  Report. 

See  TRUST,  17  C.  620. 
Execution  of  Decree. 

(1)  Civ.  Pro.  Code  (Act  XIV  of  1882),  ss.  230,  235,  237,  245—  Specification  of 
Property — Form  of  application. — A  decree  was  passed  on  the  6th  Septem- 
ber 1876,  and  on  the  6th  July  1888  an  application  for  execution  was  made 
in  the  terms  of  s.  235  of  the  Code  of  Civil  Procedure  which  did  not  con- 
tain a  list  of  property,  as  prescribed  by  s.  237,  and  the  decree-holder  did 
not  produce  the  same  till  the  llth  September  1888.  The  application 
having  been  made  and  admitted,  any  further  application  would  be  barred 
after  the  6th  September  1888.  Held  by  the  Full  Bench,  that  the  appli- 
cation of  the  6th  July  1888  was  one  within  the  meaning  of  s.  230  of  the 
Code  of  Civil  Procedure.  Per  Prinsep,  Pigot  and  Ghose.JJ.—Heldj  that 
the  application  was  defective  as  not  complying  with  the  provisions  of  s.  237, 
and  as  it  was  not  amended  within  due  time  or.  under  the  provisions  of 
s.  245,  the  decree-holder  was  barred.  Per  Prinsep  and  Pigot,  JJ ',,  14  C.  124 
should  be  overruled.  Per  Petheram,  C.  J. — The  application  could  not  be 
carried  out  without  amendment,  and  no  amendment  could  be  made  after 
the  application  had  been  admitted  and  registered  under  s.  245 .  So  much 
of  the  decision  in  Macgrcgor  v.  Tarini  Churn  Sircar  is  decides  that  an 
application  may  be  amended  after  admission  and  registration  should  be 
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overruled.  Per  O'Kinealy.  J. — The  original  application  was  defective, 
and  the  further  application  of  the  llth  September  1888  was  barred  An 
application  to  execute  a  decree  if  admitted,  and  order  for  execution  made 
under  s.  245,  should  be  dealt  with  on  its  merits  and  decided  accordingly. 
ASGAR  ALI  v.  TROILOKYA  NATH  GHOSE,  17  C.  631  (F.B.)  ...  960 

(2)  Claims  to  attached  property — Questions   arising  between  the  parties  or 

their  representatives — Code  of  Civil  Procedure  (Act  XIV  of  1882), 
ss  234,  244,  278- -283.— Held  by  the  Full  Bench;— An  objection  taken  by  a 
person  who  has  become  the  representative  of  the  judgment-debtor  in  the 
course  of  the  execution  of  decree  to  the  effect  that  the  property  attached 
in  satisfaction  thereof  is  his  own  property,  and  not  held  by  him  as  such 
representative,  is  a  matter  cognizable  only  under  s.  244  of  the  Code  of 
Civil  Procedure,  and  not  the  proper  subject-matter  of  a  separate  suit  by  a 
party  against  whom  an  adverse  order  may  have  been  passed  under  ss.  280 
and  281  as  provided  by  s.  283.  Held  by  the  majority  of  the  Full  Bench 
(Prinsep,  O'Kinealy  and  G hose,  JJ  )  :— Ss.  278  to  283  of  the  Civ.  Pro. 
Code,  do  not  cover  the  case  of  any  contest  between  parties  to  the  suit  or 
their  representatives  on  the  record  of  the  suit  in  regard  to  the  execution, 
discharge,  or  satisfaction  of  a  decree  The  effect  of  the  decision  between 
such  parties  is  that  the  right  to  enforce  or  oppose  execution  is  determined 
under  s.  244,  subject  to  the  result  of  such  appeal  as  is  allowed  by  law. 
Per  Prinsep  and  O'Kinealy,  JJ . — S.  244  should  be  liberally  construed  to 
prevent  litigation.  PUNCHANUN  BUNDOPADHYA  v.  RABIA  BIBI,  17  C. 
711  (F.B  )  ...  1016 

(3)  Execution  of  rent  decree  obtained  against  a  putnidar — Property  other  than 

the  tenure  proceeded  against — Bengal  Tenancy  Act  (VIII  of  1885),  s.  65 
— Kent  decree. — Where  a  landlord  obtains  a  decree  for  rent  against  his 
tenant,  which  is  on  the  face  of  it  a  decree  for  a  sum  of  money  without  creat- 
ing a  charge  upon  the  tenure,  he  is  at  liberty  in  execution  to  bring  to  sale 
property  of  his  judgment-debtor  other  than  the  tenure  itself.  S.  65  of  the 
Bengal  Tenancy  Act  creates  a  first  charge  upon  the  tenure  for  its  rent, 
and  puts  the  landlord  in  the  position  of  a  first  mortgagee  so  far  as  the 
rent  is  concerned,  but  the  tenant  remains  personally  liable  for  the  rent, 
so  that  the  landlord  has  a  charge  upon  the  tenure  for  the  rent,  and  he 
has  a  remedy  against  the  tenant  personally  for  the  debt  to  him,  and  he 
has  therefore  a  right  to  avail  himself  of  either  of  these  remedies.  TARINI 
PROSAD  ROY  v.  NARAYAN  KUMARI  DEBI,  17  C.  301  ...  740 

(4)  Mesne  profits — Decree  made  against  a.  widow  representing  estate,  enforced 

against  a  minor  adopted  son  through  the  widow  as  his  guardian — De- 
volution of  liability  along  with  estate,  upon  the  minor,  without  his 
having  been  made  formally  a  party  to  the  decree — His  similar  liability 
in  a  suit  for  mesne  profits. — A  minor,  who  had  been  adopted  by  a  widow 
as  a  son  to  her  deceased  husband,  was  not  made  a  party  to  an  appeal, 
which  she  preferred  after  the  adoption,  from  a  decree  made  against  her 
when  she  represented  the  estate  :  Held,  that,  as  liability  under  the  decree 
made  when  the  widow  fully  represented  the  estate,  devolved  upon  the 
minor  on  his  adoption,  the  widow's  estate  being  also  thereupon  divested,  it 
would  be  right  for  her  to  continue  to  defend  but  only  as  guardian  of  the 
minor.  Also,  that  it  having  been  for  the  minor's  benefit  that  the  widow 
as  guardian  should  appeal  from  a  decree,  which  had  already  diminished  his 
estate,  the  minor  was  bound  by  the  adverse  decree  of  the  appellate  Court, 
although  he  had  not  been  made  formally  a  party  thereto.  Held,  also,  that 
the  minor,  by  his  adoptive  mother  as  his  guardian  ;  was  liable  in  a  suit  for 
inesne  profits,  fought  after  the  decree  upon  title  ;  it  being  made  clear  that 
the  suit  for  mesne  profits  was  substantially  brought  against  the  minor. 
HARI  SARAN  MOITRA  v.  BHUBANESWARI  DEBI,  16  C.  40  (PC.)  =  15  I.  A. 
195  =  17  Ind.  Jur.  373  =  5  Sar.  P.C.J.  198  27 

(5)  Personal  decree  against  person  having  life  interest — Decree  for  arrears  of 

rent — Hindu  Law. — A  decree  for  arrears  of  rent  was  obtained  by  H  against 
B,  a  daughter  in  possession  for  a  life  of  estate  property  inherited  from  her 
father  R.  On  the  death  of  B,  this  property  was  taken  by  her  two  sons  as 
heirs  of  her  father  R.  The  decree  was  for  arrears  which  had  accrued  dur- 
ing the  lifetime  of  B,  and  the  sons  had  been  substituted  for  B  as  judg- 
ment-debtors. On  an  application  for  execution  of  the  decree  :  Held,  on- 
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the  principle  laid  down  in  2  I. A.  275  ;  I  Calc..  133,  that  the  debt  was  a  per- 
sonal debt,  payment  of  which  could  be  enforced  only  against  the  property 
left  by  B.  The  decree,  therefore,  could  not  be  executed  against  the  pro- 
perty inherited  by  the  sons  from  R  KRISHNA  GOPAL  MAJUMDAR  v. 
HEM  CHUNDER  CHOWDRY,  16  C.  511  ...  337 

(6)  Security  for  costs — Security   Bond,   Enforcement   of,  by  execution — Civ. 

Pro.  Code  (Act  XIV  of.  1881) .  s.  549— Act  VII  of  1888.  s.  46— General 
Clauses  Act  (I  of  18f>8),  s.  6.— On  the  9th  June.  1888,  a  decree-holder 
applied  for  leave  to  execute  his  decree  (which  was  one  for  costs)  against  a 
person  who  had  become  security  for  the  costs  of  an  appeal  which  had  been 
dismissed  with  costs  ;  this  application  was  refused,  on  the  ground  that  the 
law  as  it  then  stood  did  not  authorize  such  an  application,  the  remedy  of 
the  decree- holder  being  by  regular  suit  against  the  surety.  Subsequently 
to  the  passing  of  Act  VII  of  1888,  the  decree-holder  made  a  fre^h  applica- 
tion for  such  execution  under  s.  46  of  that  Act.  The  Court  after  referring 
to  s.  6  of  the  General  Clauses  Act.  rejected  the  application,  on  the  ground 
that  proceedings  against  the  surety  had  been  commenced  before  Act  VII 
of  1888  had  come  into  force  ;  held,  on  appeal,  that  the  application  should 
have  been  allowed.  ABDUL  WAHAD  v.  FARREDOONNISSA,  16  C.  323  ...  212 

(7)  Transfer  by  operation  of  law— Civ.    Pw.  Code  (Act  XIV  of  1882).  s    232  — 

Right  of  procedure — Execution  under  'Bengal  Act  (VDI  of  1869)  and 
Act  (VIII  of  1885.— Upon  the  death  of  the  full  owner,  the  mother  took  out 
probate  of  a  will  in  which  she  was  appointed  executrix.  The  will  was 
afterwards  disputed  by  the  minor  son  of  the  testator,  and  probate  was 
revoked  :  but  while  the  mother  was  in  possession  of  the  estate  as  executrix, 
she  sued  and  obtained  a  decree  fur  rent  under  Bengal  Act.  VIII  of  1S69. 
Upon  the  application  of  the  minor  for  the  execution  of  the  decree  :  Held, 
that  the  minor  was  in  a  position  to  execute  the  decree,  his  succession  to 
the  estate  of  his  father  being  a  succession  or  transfer  by  operation  of  law 
within  the  meaning  of  s  2^2  of  the  Code  of  Civil  Procedure.  Held,  also, 
that  the  mode  in  which  the  decree  was  executed  under  the  old  Rent  Act 
(Bengal  Act  VIII  of  1869)  was,  in  so  far  as  it  was  right  at  all  that 
belonged  to  the  judgment-creditor,  not  a  private  right,  but  a  mere  right 
of  procedure,  and  the  execution  was  therefore  to  be  governed  by  Act  VIII 
of  1885.  UMASOONDARY  DASSY  v.  BROJONATH  BHATTACHARJEE,  16 
C.  347  ...  228 

(8)  Trans fer  of  decree  for  execution- Civ.  Pro.  Code,    1882,  s.  223 — Jurisdic- 

tion.— S.  223  of  the  Code  of  Civil  Procedure,  which  declares  that  the  Court 
which  passes  a  decree  may,  on  the  application  of  the  decree-holder,  send 
it  for  execution  to  another  Court,  should  be  interpreted  to  mean,  another 
Court  having  jurisdiction  and  to  competent  to  execute  that  decree,  having 
regard  to  the  amount  or  value  of  the  subject-matter  of  its  ordinary  juris- 
diction. DURGA  CHARAN  MOJUMDAR  v.  UMITARA  GUPTA,  16  C.  465 
=  13  Ind.  Jur.  422  ...  306 

(9)  Transfer  of  decree  for  execution — Jurisdiction — Civ.  Pro.  Code  (Act  XIV 

of  1882),  ss.  6  and  223. — Having  regard  to  the  provisions  of  s.  6  of  the 
Code  of  Civil  Procedure,  a  Civil  Court  has  no  jurisdiction  to  execute  a 
decree  sent  to  it  for  that  purpose  under  s.  223  of  the  Code,  when  the  decree 
has  been  pa'ssed  in  a  suit  the  value  or  subject-matter  of  which  is  in  excess 
of  the  pecuniary  limits  of  its  ordinary  jurisdiction.  GOKUL  KRISTO 
CHYNDER  v.  AUKHIL  CHUNDER  CHATTERJEE.  In  the  matter  of  the 
petition  of  ISHAN  CHUNDER  DAS.  RASHARAJ  BOSE  v.  GOBINDA  RANI 
CHUWDHRANI  MOOLA  KUMARI  BIHEE  v.  MOOL  CHAND  DHAMANT.  BISSUN 
CHANU  DOODHURIA  v.  MOOL  CHUND  DHAMANT,  16  C.  457  =  13  Ind. 
Jur.  418. 

(10)  See  Civ.  PRO.  CODE  (ACT  XIV  OF  1882),  16  C.  1.  16  ;  17  C.  341. 

(11)  See  INSOLVENCY.  16  C.  85. 

(12)  See  JURISDICTION,  17  C.  699. 

(13)  See  LIMITATION  ACT  (XV  OF  1877),  16  C.  598  ;  17  C.  491. 

(14)  See  PENAL  CODE  (ACT  XLV  OF  1860).  16  C.  126. 

(15)  See  REGISTRATION  ACT  (HI  OF  1877),  16  C.  189. 

(16)  See  SET-OFF,  16  C.  619. 
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See  REGISTRATION,  17  C.  903. 

Executor  de  son  tort. 

See  TRUST,  17  C.  620. 

Ex  parte  Decree. 

See  APPEAL — GENERAL,  16  C.  426. 
See  RES  JUDICATA,  16  C.  300. 

Fact. 

Finding  of— See  PRIVY  COUNCIL,  17  C.  882. 

False  Charge. 

False  charge  made  to  police — Institution  of  criminal  proceedings — Penal 
Code.  s.  211. — A  person  who  sets  the  criminal  law  in  motion  by  making  a 
false  charge  to  the  police  of  a  cognizable  offence  institutes  criminal  pro- 
ceedings within  the  meaning  of  s.  211  of  the  Penal  Code  ;  and  if  the  offence 
fall  within  the  description  in  the  latter  part  of  the  section,  he  is  liable  to 
the  punishment  there  provided.  KARIM  BUKSH  v.  QUEEN-EMPRESS.  17  C. 
574  (F.B.)  ...  922 

False  Entries. 

See  INSOLVENT  ACT  (11  AND  12  Vic.,  CHAP.  21),  17  C.  209. 

False  Evidence. 

Alternative  charges — Statements  made  to  Police  Officer  investigating  case — 
Penal  Code  (Act  XLV  of  1860),  ss,  191.  193— Crim.  Pro.  Code  (Act  X  of 
1882),  5.  161. — An  accused  was  charged  with  giving  false  evidence  upon  an 
alternative  charge,  one  statement  having  been  made  to  a  police  officer  in- 
vestigating a  case  of  arson,  and  the  other  having  been  made  when  he  was 
examined  as  a  witness  before  the  Joint  Magistrate  when  the  case  was  being 
enquired  into.  The  two  statements  were  contradictory,  and  no  evidence 
was  given  to  show  which  of  them  was  false.  It  was  not  proved  that  the 
statement  made  to  the  police  officer  was  made  in  answer  to  questions  put 
by  him,  and  the  only  evidence  given  at  the  trial  with  regard  to  the  inquiry 
upon  which  the  police  officer  was  engaged  was  to  the  effect  that  an  inquiry 
was  being  made  about  the  burning  of  a  house.  The  jury  acquitted  the  ac- 
cused, and  the  case  was  referred  to  the  High  Court  by  the  Sessions  Judge, 
who  disagreed  with  the  verdict  of  acquittal :  Held  that  the  verdict  was 
right.  Before  a  conviction  in  such  a  case  can  be  sustained,  it  must,  hav- 
ing regard  to  the  provisions  of  s.  161  of  the  Crim.  Pro.  Code,  be  clearly 
provided  by  the  evidence  that  the  statement  made  to  the  police  officer  was  a 
statement  in  answer  to  questions  put  to  the  accused  by  the  investigating 
police  officer,  and  in  the  absence  of  such  evidence,  even  though  the  state- 
ments were  proved  to  be  false,  a  conviction  could  not  be  sustained.  Held, 
further,  that  in  such  a  case,  it  is  also  necessary  for  the  prosecution  to 
establish  that  the  police  constable  was  making  an  investigation  under 
Chap.  XIV  of  the  Crim.  Pro.  Code.  THE  EMPRESS  v.  BAIKANTA  BAURI, 
16  C.  349  ...  230 

Fishery. 

Right  of — Jalkar — Navigable  river — Change  in  course  of  the  river. — The 
Jalkar  or  right  of  fishing,  in  a  navigable  river  is  not  effected  by  reason  of 
the  river  having  merely  changed  its  course.  TARINI  CHURN  SINHA  v. 
WATSON  &  Co.,  17  C.  963  ...  1188 

Fishing  Questions. 

See  DISCOVERY,  17  C.  840. 
Forfeiture. 

(1)  See  HINDU  LAW— MAINTENANCE,  17  C.  674. 

(2)  See  LANDLORD  AND  TENANT,  17  C.  196. 
(?)  See  LEASE,  17  C.  826. 

Fractional  Co-sharer. 

See  ACT  VIII  OF  1885  (TENANCY,  BENGAL),  17  C.  390. 
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(1)  See  DEED,  17  C.  937. 

(2)  See  SALE,  16  C.  194  ;  17  C.  769. 
Fraudulent  Preference. 

See  INSOLVENTS  ACT  (11  AND  12  Vic.,  CHAP.  21),  17  C.  209. 
Gazette. 

See  APPEAL  (GENERAL),  16  C.  426. 
General  Average  Contribution. 

See  MARITIME  LAW,  17  C.  362. 
Government  Khas  Mehal. 

See  ENHANCEMENT  OF  RENT,  16  C.  586. 
Grant. 

Construction  ff — Invalidity  of  grant  or  covenant  by  grantor  in  favour  of  per- 
sons unborn,  upon  a  condition  which  may  never  arise — Restraint  upon 
grantor' sown  power  of  alienating — Hindu  Law. — A  Hindu  owner  cannot 
make  a  conditional  grant  of  a  future  interest  in  property  in  favour  of  per- 
sons unborn,  who  may  happen  at  a  future  time  to  be  the  living  descendants 
of  the  grantees  named,  to  take  effect  upon  the  occurrence  of  an  event  which 
may  never  occur.  That  he  would  thereby  impose  a  restraint  contrary  to 
the  principles  of  Hindu  law,  upon  his  own  power  of  alienating  his  estate, 
discharged  of  such  future  interest  is  a  reason  for  the  invalidity  of  such  a 
grant.  The  purpose  was  to  oblige  the  grantor  and  the  successors  in  a  Raj 
estate  to  give  in  some  way  or  other  maintenanee  to  all  the  descendants  of 
four  persons  living  at  the  date  of  grant,  by  declaring  that  on  the  failure 
of  the  Raja  of  the  day,  at  any  future  time  to  maintain  such  descendants 
the  latter  were  to  have  an  immediate  right  to  four  of  the  Raj  villages. 
This  might  be  regarded  as  importing  a  present  assignment  to  persons  not 
yet  in  existence,  subject  to  a  suspensive  condition  which  might  prevent 
its  ever  taking  effect ;  or  it  might  be  regarded  as  a  covenant  intended  to 
run  with  the  Raj  estate,  in  favour  of  non-existing  convenantees,  to  give 
the  villages  to  them  in  the  event  specified  :  Held,  that  in  either  view  it 
was  equally  ineffectual.  Held,  also,  that  the  High  Court  had  correctly 
construed  the  instrumeut  in  holding  that  the  words,  "if  ever  in  the  time 
of  my  descendant  you  are  not  provided  with  means  of  maintenance,  " 
formed  a  condition ;  which  also  was  unfulfilled — the  decendants  being 
in  possession  of  villages  granted  to  them  by  the  Raja,  other  than  those 
claimed,  more  than  sufficient  for  their  maintenance.  CHUNDI  CHURN 
BARUA  v.  SIDHESWARI  DEBI,  16  C.  71  (P.C.)  =  15  I. A.  159  =  12  Ind. 
Jur.  322=5  Jar.  P.C.J.  231  ...  47 

Grass. 

See  SMALL  CAUSE  COURT,  MOFUSSIL,  17  C.  707. 
Grievous  Hurt. 

See  SENTENCE,  16  C.  442. 
Guardian. 

(1)  See  ACT  XL  OF  1858  (MiHORs),  17  C.  347. 

(2)  See  MINOR,  17  C.  944. 
Guardian  Ad  litem. 

See  PRACTICE,  16  C.  771. 

Hat. 

(1)  See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  16  C.  9. 

(2)  See  SETTLEMENT,  17  C.  458. 

Heir. 

See  BENAMI  TRANSACTION,  16  C.  137. 

High  Court. 

(l)  Power  of — Enforcement  of  public  duties — License  for  a  provision  market — 
Construction  of  the  word  "  may  " — Bengal  Municipal  Act.  1884  (Bengal 
Act.  Ill  of  1884).  s.  339. — The  High  Court  has  no  power  to  compel  Munici- 
palities beyond  the  local  limits  of  its  ordinary  original  civil  jurisdiction  to  do 
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their  duty  or  to  restrain  them  from  doing  that  which  it  is  not  in  their 
province  to  do.  There  are  no  words  which  render  it  obligatory  on  a 
Municipality  to  grant  a  license  under  s.  339  of  Ben.  Act  III  of  1884. 
The'  word  "  may  "  in  s.  339  of  that  Act  is  not  to  be  construed  as  "shall," 
t  MORAN  v.  CHAIRMAN  OF  MOTIHARI  MUNICIPALITY,  17  C.  329  .'..  758 

(2)  See  SANCTION,  16  C.  730. 

Hindu   Law. 

1. — ADOPTION. 

2. — ALIENATION. 

3.— CUSTOM. 

4. — DEBTS. 

5.— GIFT. 

6. — GUARDIAN. 

7.— INHERITANCE. 

8. — JOINT  FAMILY. 

9. — MAINTENANCE. 

10. — PARTITION. 

11.— RELIGIOUS  ENDOWMENTS. 

12. — REVERSIONERS. 

13. — STRIDHAN. 

14. — WIDOW. 

15.— WILL. 


•1. — Adoption. 


(1)  Invalid  agreement  relating  to   estate  of   adopted  son — Conditional  adop- 

tion.— A  talukdar  by  his  will  authorised  his  senior  widow  to  select  and 
adopt  a  minor  male  child  of  his  family  to  be  the  owner  of  the  entire  raisat. 
This  power  having  been  exercised,  the  adoption  was  questioned  on  the 
ground  that  the  widow  had  agreed  with  the  natural  father  of  the  adopted 
son  that  she  should  retain  the  whole  estate  during  her  life  :  Held,  that  this 
had  not  rendered  the  adoption  conditional,  and  that  it  did  not  affect  the 
rights  of  the  adopted  son.  Even  if  it  had  amounted  to  a  condition,  the 
analogy,  such  as  it  was,  presented  by  the  equities  relating  to  powers  of 
appointment  under  English  law,  suggested  that  the  condition  itself  would 
have  been  void  without  invalidating  the  adoption.  BHASBA  RABIDAT 
SINGH  v.  INDAR  KUNJWAR,  16  C.  556  (P.C.)  =  16  I  .A.  53=  13  Ind.  Jur. 
98  =  5  Sar.  P.C.J.  505  =  Rafique  and  Jacksons  P.C.  No.  110  ...  367 

(2)  See  ACT  I  OF  1869  (Ouon  ESTATES),  16  C.  556. 

(3)  See  HINDU  LAW — INHERITANCE,  17  C.  518. 

(4)  See  HINDU  LAW— WILL,  17  C.  122. 

—  2.— Alienation. 

(1)  By  Hindu  widow  of  a  portion  of  her  estate    with  consent    of  some  of  the 

reversioners — Suit  by  other  reversioners  to  set  atide  alienation. — The 
principle  enunciated  by  the  Full  Bench  in  10  C.  1102,  is  not  applicable  to 
a  case  where  some  only  of  the  reversioners  have  consented  to  an  aliena- 
tion by  the  widow,  and  where  therefore  only  a  portion  of  the  widow's 
estate  has  been  alienated.  RADHA  SHYAM  SIRCAR  v.  JOY  RAM  SENAPATI, 
17  C.  896  ...  1142 

SRISTIDHUR  CHURAMONI  BHUTTACHARJEE  v.  BROJO  MOHAN  BIDDYARUTUN 
BHUTTACHARJEE,  17  C.  900-N.  ...       1144 

(2)  See  GRANT,  16  C.  71. 

(3)  See  HINDU  LAW— GIFT,  16  C.  677. 

(4)  See  SALE,  17  C.  584. 

3 .— Custom. 

See  HINDU  LAW — INHERITANCE,  17  C.  518. 

4.— Debts. 

(1)  See  EXECUTION  OF  DECREE,  16  C.  511. 
(3)  See  SALE,  17  C.  584. 
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(1)  Inheritance  in  a  village  community  in  Oudh — Wajib-nl-arz  modifying  the 

Mitakshara  law — Hindu  widow's  power  of  alienation. — Operation  of  gift 
by  her  to  two  donees,  one  of  whom  could  not  take.  A  clause  in  the  wajib- 
ul  arz  of  a  villege  in  Oudh  authorized  by  any  co-parcener  not  having  male 
issue,  or  his  widow,  to  make  a  gift  of  his  share  in  the  village  to  a  daugh- 
ter, or  a  daughter's  son  ;  the  intention  apparent  from  this,  and  from  a 
further  provision  as  to  the  decendants  of  a  sharer's  daughter  being  to 
modify  the  law  otherwise  prevailing,  via.,  the  Mitakshara,  and  authorize 
•  the  indroduction  of  a  daughter,  or  her  son,  and  their  descendants,  male 
or  female,  in  priority  to  brothers  or  nephews  of  the  sharer  :  Held,  that 
such  introduction  was  authorized,  and  that  the  inheritance,  where  the 
widow  had  made  a  gift  of  it  in  favour  of  a  daughter,  was  transmitted  to 
that  daughter's  daughter,  the  gift  being  more  than  the  donor  would  have 
taken  as  a  widow.  The  gift  was  to  the  daughter  and  to  her  husband 
jointly  :  Held,  that  a  gift  being  invalid  as  to  the  husband,  the  daughter 
took  the  whole  estate  given  on  the  general  principle  of  gifts  to  two  persons 
jointly  where  they  failed  as  to  one  of  them,  operating  entirely  for  the 
benefit  of  the  other  who  could  take,  declared  in  Humf>hery  v.  Taylor, 
Ambler  138,  which  not  depending  on  any  peculiarity  of  English  law,  was 
applicable  here.  NANDI  SINGH  v.  SITA  RAM.  16  C  677(P.G.)  =  16  I. A. 
44=13  Ind.  Jur.  135  =  5  Sar.  P.C.J.  307  =  Rafique  and  Jacksons  PC. 
No.  HI  ...  447 

(2)  See  HINDU  LAW— RELIGIOUS  ENDOWMENTS,  17  C.  557. 

(3)  See  HINDU  LAW— WILL,  16  C.  383  ;  17  C.  122.    • 
— 6.— Guardian. 

Right  to  guardianship  of  Hindu  widow — Grant  of  certificate  of  administra- 
tion under  Act  XL  of  1858. — The  relations  of  her  deceased  husband  are 
entitled  to  be  the  guardians  of  a  Hindu  widow  in  preference  to  her  paternal 
relations.  A  certificate  of  administration,  under  Act  XL  of  1858,  was  there- 
fore granted  to  one  of  the  former  in  preference  to  the  latter.  KHUDIRAM 
MOOKERJEE  v.  BONWARI  LAL  ROY,  16  C.  584  ...  386 

7.— Inheritance. 

(1)  Brother's  widow — Survivorship— Benares  School  of  law. — According  to  the 

law  an  usage  of  the  Banares  School  of  Hindu  Law,  a  brother's  widow  has 
no  place  in  the  line  of  heirs  ;  nor  is  she  entitled  to  succeed  by  right  of 
survivorship.  JOGADAMBA  KOER  v.  SECRETARY  OF  STATE  FOR 
INDIA,  16  C.  367»  13  Ind.  Jur.  385  ...  242 

(2)  Sapinda- Daughter's  son  and  son's  son  of  two  first  cousins — Custom — Ad- 

option without  express  or  implied  authority  by  Jain  widow  of  the  Oswal 
caste — Laws  and  customs  regulating  Personal  right  and  status  of  a 
family-Conversion  from  one  sect  of  Hinduism  to  another.  Effect  o/.-The 
sapinda  relationship  exists  between  the  daughter'sson  and  the  son's  sonof  two 
first  cousins.  A  widow  of  the  Oswal  Jain  sect  can  adopt  a  son  without  the 
express  or  implied  authority  of  the  husband.  The  adoption  of  the  tenets 
of  another  sect  of  Hinduism  will  not  necessarily  affect  the  laws  and  cus- 
toms by  which  the  personal  rights  and  status  of  the  family  were  originally 
governed;  therefore,  in  the  absence  of  evidence  to  the  contrary,  the  custom 
which  enables  a  Jain  widow  of  the  Oswal  caste  to  adopt  a  son  without  the 
express  or  implied  authority  of  her  husband  will  not  be  affected  by  the 
conversion  of  the  family  to  Vishnavism.  MANIK  CHAND  GOLECHA  v. 
JAGAT  SETTANI  PRAN  KUMARI  BIBI,  17  C.  518  ...  885 

(3)  Survivorship — Mitakshara    Law — Limitation    Act  (XV   of  1877),    scA.  a, 

arts.  127,  144. — The  principle  of  survivorship  under  Mitakshara  Law  is 
limited  to  two  descriptions  of  property,  viz.  :  (1)  that  which  is  taken  as 
unobstructed  heritage,  and  property  acquired  by  me*ns  of  it ;  and  (2) 
that  which  forms  the  joint  property  of  reunited  co-parceners.  Property 
inherited  I  y  brothers  from  their  maternal  grandfather  is  not  of  those 
descriptions.  JASODA  KOLE  v.  SHEO  PERSHAD  SINGH,  17  C.  33  ...  56 

(4)  See  HINDU  LAW— GIFT,  16  C.  677. 

(5)  See  HINDU  LAW — PARTITION,  16  C.  397. 

(6)  See  Lease,  17  C.  686. 
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(1)  Alienation  by  one  of  members — Sale  by  co-parcener,  Effect  o/ — Mitakshara 

Law. — A  sale  by  one  member  of  a  joint  family  held  to  be  bad  under  the 
Mitakshara  Law.  as  being  an  appropriation  by  him,  without  any  partition, 
of  joint  family  property.  CHUNDER  COOMAR  v.  HURBUNS  SAHAI, 
16  C.  137=  Bind.  Jur.  221  ...  92 

(2)  See  RECEIVER,  17  C.  614. 

(3)  See  SALE,  17  C.  584. 
9. — Maintenance. 

(1)  Hindu  widow — Incontinence — Forfeiture  of  rights — Starving  maintenance. 

—It  is  a  settled  principle  of  Hindu  Law  what  a  Hindu  widow's  right  to 
claim  maintenance  is  forfeited  upon  her  unchastity.  This  rule  is  notto  be 
restricted  to  women  espoused,  who  are  not  of  the  rank  of  patni  or  wife. 
Wh«re  a  widow  became  unchaste  after  her  husband's  death,  and  was 
leading  an  unchaste  life  at  and  about  the  date  of  suit,  held,  that  she  was 
not  entitled  to  maintenance  of  any  sort.  Qucere,  whether  if  she  were  to 
begin  to  lead  a  moral  life  she  would  not  be  entitled  to  a  starving  main- 
tenance. ROMA  NATH  alias  RAMANUND  DHUR  PODDAR  v.  RAJONIMONI 
DA8I,  17  C.  674  ...  990 

(2)  Obligation  of  brothers  to  maintain  widow  of  a  brother  who  pre- deceased 

their  father  whose  property  they  have  inherited. -The  principle  that  an  beir 
succeeding  to  property  takes  it  for  the  spiritual  benefit  of  the  late  proprie- 
tor, and  is,  therefore,  under  a  legal  obligation  to  maintain  persons  whom 
the  late  proprietor  was  morally  bound  to  support,  has  ample  basis  in  th« 
Hindu  Law  of  the  Bengal  school.  It  is  immaterial  whether  the  property 
so  inherited  is  moveable  or  immoveable.  In  each  case  it  must  be  deter- 
mined whether,  having  regard  to  the  relationship,  the  means,  and  various 
other  circumstances  of  the  party  claiming  maintenance,  the  late  proprie- 
tor was,  according  to  the  principles  of  the  Hindu  Law  and  to  the  usages 
and  practice  of  the  Hindu  people,  morally  bound  to  maintain  that  party. 
The  above  principle  is  applicable  to  the  case  of  a  widow  claiming  main 
tenancefrom  her  husband's  brothers  who  had  inherited  her  father-in-law's 
property,  her  own  husband  having  pre-deceased  his  father.  Provided, 
therefore  that  there  is  nothing  to  show  that  she  was  not  a  dependent 
member  of  her  father-in-law's  family,  within  the  meaning  of  the  rule  of 
Hindu  Law  enjoining  a  moral  obligation  on  a  person  to  maintain  such 
members  of  his  family,  such  a  widow  was  entitled  to  maintenance. 
KAMINI  DASSEE  v.  CHUNDRA  PODE  MONDLE,  17  C.  373  ...  788 

(3)  See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  16  C.  781. 

(4)  See  HINDU  LAW— WIDOW,  16  C.  738. 
1 0.— Partition. 

(1)  Inheritance  of  talukdari  estate  in  Oudh—Sanad  recognizing  primogeni- 
ture— Effect  of,  as  to  existing  rights  of  inheritance— Shares  held  by 
members  of  family — Mesne  profits  on  specific  and  definite  share. — 
The  ordinary  rule  is  that  if  persons  are  entitled  beneficially  to  shares  in 
an  estate  they  may  have  partition.  Although  in  a  suit  for  the  partition  of 
joint  family  estate,  where  the  head  of  the  joint  family  does  not  account  for 
the  profits  under  the  ordinary  Hindu  Law,  mesne  profits  are  not  recover- 
able, it  is  not  so  where  the  family  has  been  living  under  a  clear  agreement 
that  the  members  are  entitled,  not  as  an  ordinary  Hindu  family,  but  in 
specific  and  definite  shares.  If  the  enjoyment  of  those  shares  is  in  any  way 
disturbed,  the  right  to  sue  for  profits  will  arise,  as  well  as  the  right  to 
partition.  A  talukdari  estate  which,  before  and  after  annexation,  was 
subject  to  the  common  Hindu  La.w  of  Oudh,  vie.,  the  Mitakshara,  was 
restored  after  the  general  confiscation  of  1853  to  the  family,  which 
received  a  sanad  recognizing  the  shares  of  its  members.  At  the  same  time, 
a  grant  was  made  to  the  head  of  the  family  as  talukdar  of  two  other  villages, 
and  to  him  afterwards  in  1861  was  issued  a  primogeniture  sanad  of  the 
above  talukdari  estate.  This  sanad  .could  not  prevail  against  the  family 
rights  of  inheritance  ;  and  effect  was  given  to  family  arrangements,  with 
the  same  result  as  regards  the  two  villages.  On  the  contention  that  the 
family,  by  the  effect  of  the  sanads,  was  to  have  one  head  and  sole 
manager  in  the  talukdar,  who  being  accountable  to  the  junior  members 
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for  their  shares  of  the  profits,  was  alone  to  hold  the  entire  estate  by 
primogeniture  :  Held  that  this  kind  of  managership  was  entirely  unknown 
to  the  common  Hindu  Law  of  Oudh;  and  that  apparently,  the  Oudh  Estates 
Act,  1869,  did  not  contemplate  any  such  thing.  At  all  events  there  must  be 
clear  arrangements,  such  as  were  not  found  here,  to  establish  and  prove  its 
existence.  Partition  was  accordingly  decreed  to  the  members  of  the  family 
suing  for  it,  14  I. A.  37,  I.L.R.  14  C.  493,  as  the  right  to  partition  of  a 
talukdari  estate,  referred  to  and  followed  also  the  same  case  in  regard  to 
profits,  where  the  members  of  a  family  are  entitled  to  specific  and  definite 
shares  not  as  members  of  an  ordinary  joint  family.  SANKAR  BAKSH  v. 
HARDEO  BAKSH.  16  C.  397  (P.C.)  =  16  I.A.  71  =  13  Ind.  Jur.  93  =  5  Sar. 
P.C.J.  229=Rafique  and  Jacksons  P.C.  No.  108  ...  261 

(2)  See  HINDU  LAW,  WILL,  17  C.  866. 

— II.— Religious  Endowments. 

(1)  Gift  of  idol  and  debutter  land — Paivate  Endowment — Benefit  of  idol— 

Sebaits — Debutter  property. — A  gift  of  an  idol  and  of  the  lands  with  which 
it  is  endowed  (being  a  private  endowment  made  with  the  concurrence  of 
the  whole  family  to  another  family  for  the  purpose  of  carrying  on  the  regu- 
lar worship  of  the  idol,  if  made  for  the  benefit  of  the  idol,  is  not  invalid,  and 
is  one  binding  on  succeeding  sebaits.  KHETTER  CHUNDER  GHOSE  v. 
HARI  DAS  BANDOPADHYA,  17  C.  557  ...  911 

(2)  Hereditary  right  to  be  shebait  and  to  have  possession  of  property   dedica- 

ted to  religious  purposes. — According  to  Hindu  Law,  when  the  worship 
of  a  Thakur  has  been  founded,  the  office  of  a  shebait  is  held  to  be  vested 
in  the  heir  or  heirs  of  the  founder,  in  default  of  evidence  that  he  has  dispo- 
sed of  it  otherwise,  provided  that  there  has  not  been  some  usage,  course  of 
dealing,  or  circumstance  showing  a  different  mode  of  devolution.  It 
having  been  established  that  a  particular  worship  had  been  founded 
by  the  plaintiff's  grandfather,  it  followed  that  the  plaintiff  was  by 
inheritance  the  shebait  of  that  worship,  there  being  no  proof  of  any  usage 
at  variance  with  this  presumption,  but  the  custom  appearing  to  be  in  accord- 
ance with  it.  Held,  that  the  plaintiff,  as  such  representative  of  the 
founder,  was  entitled,  in  preference  to  a  co'laterally-descended  member 
of  the  founder's  family,  to  claim  the  shebaitship.  Also,  that  the  plaintiff 
was  entitled  in  that  character,  to  the  possession  of  a  portrait  which  had 
been  by  the  same  founder  dedicated  to  this  worship.  But  that  he  had 
no  right  to  a  temple  in  which  the  portrait  was  kept,  this  temple  having 
been  given  by  one  of  the  worshippers  ("  for  the  location  of  the  Sri  Sri 
Ishwar  Jois  ")  with  the  condition  annexed  that  the  defendant  should  be 
shebait.  The  plaintiff,  accordingly,  could  not  claim  possession  of  this 
temple,  as  it  could  only  have  been  accepted  as  a  gift  upon  the  donor's 
terms  ;  and  this  condition  prevailed  notwithstanding  that  the  temple  had 
been  in  part  paid  for  by  subscription  among  the  worshippers;  there  being 
no  evidence  that  the  latter  did  not  know 'of  it,  or  had  paid  their  money 
with  any  reference  to  the  question  who  was  to  be  shebait.  GOSSAMI  SRI 
GRIDHARIJI  v.  ROMANLALJI  GOSSAMI,  17  C.  3  (P.C.)  =  16  I.  A.  137=13 
Ind.  Jur.  211  =  5  Sar.  P.C.J.  350  ...  541 

1 2.— Reversloners. 

See  HINDU  LAW— ALIENATION,  17  C.  896  ;  17  C.  900-N. 

1  3  — StHdhan. 

Stridhan  inherited  by  daughter  front  mother — Preferential  heirs  on  death  of 
daughter — Stridhan  inherited  by  a  daughter  from  her  mother  passes  on 
the  daughter's  death  to  the  person  who  would  be  the  next  heir  to  the 
mother's  stridhan.  Where  B  inherited  stridhan  from  A,  her  mother,  it 
was  held  to  pass  on  the  death  of  B  to  the  sons  of  A  in  preference  to  the 
children  of  B.  HURI  DOYAL  SINGH  SARMANA  v.  GRISH  CHUNDER 
MUKERJEE,  17  C.  911  ...  152 

14.— Widow. 

(1) Accumulation — Period  up  to  which  accumulations  may  be  dealt  with — In- 
tention to  accumulate. -Under  the  will  otN.C.M.  the  testator  left  his  estate 
to  his  brother  provided  that  within  a  term  of  eight  years  no  son  should 
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be  born  to  such  of  brother,  capable  of  being  adopted  as  a  son  of  the  testa- 
tor, in  accordance  with  certain  conditions  made  in  the  will.  These  condi- 
tions failed,  and,  on  the  expiration  of  the  term  of  eight  years,  the  estate 
vested  in  the  brother.  The  will  made  no  provision  for  disposal  of  the 
rents  and  profits  of  the  estate  during  the  period  the  succession  thereto 
was  in  abeyance.  Disputes  having  arisen  between  the  widow  of  the  tes- 
tator and  his  brother,  as  to  the  right  to  such  rents  and  profits,  the 
brother  eventually  agreed  to  pay,  and  did  pay,  over  to  the  widow 
a  large  sum  by  way  of  settlement  of  these  disputes,  for  which 
sum  the  widow  executed  a  release.  The  widow  invested  the  sum  so 
received  in  Government  Securities,  and  twenty  years  afterwards 
created,  with  this  fund,  a  trust  in  -favour  of  one  G.C.R.,  and  appointed  B. 
trastee  thereof.  On  the  death  of  the  widow,  the  daughter  of  the  testator 
tried  to  set  aside  this  trust,  claiming  the  funds  as  a  portion  of  the  father's 
estate  with  which  the  widow  had  no  right  to  deal  :  Held,  that  as  the 
accumulations  were  handed  over  to  the  widow  by  the  person  entitled  to  the 
reversion  nfter  the  estate  had  vested  in  him,  and  a  release  had  been  entered 
into  between  them,  no  presumption  arose  that  the  fund  in  question  had 
been  accumulated  by  the  widow  for  the  benefit  of  other  heirs  of  the  testa- 
tor, and  that  there  being  no  such  presumption,  the  facts  of  the  case  must 
be  looked  at  to  ascertain  the  intention  of  the  parties  regarding  this  fund. 
Held,  as  to  this  that  the  conduct  of  the  widow  evidenced  no  intention  to 
accumulate  the  sum  received  by  her  for  the  benefit  of  any  person  bat  her- 
self, or  that  she  ever  intended  to  give  up  the  power  of  disposing,  expending, 
or  dealing  with  it  in  any  way.  SOWDAMINI  DASSI  v.  BROUGHTON, 
16  C.  574  ...  379 

(2)  Brother's    widow,     Obligation    to    maintain— See     HINDU  LAW  (MAINTE- 

NANCE), 17  C.  373. 

(3)  Maintenance  of  Hindu.widow  where  there  are  sons  by  different  mothers,  how 

chargeable. — When  the  Hindu  law  provides  that  a  share  shall  be  allotted 
to  a  woman  on  a  partition,  she  takes  it  in  lieu  of,  or  by  way  of  provision 
for,  the  maintenance  for  which  the  partitioned  estate  is  already  bound. 
According  to  Jimutavahana,  referred  to  by  Jaganatha  (Colebrooke)i  com- 
menting on  v.  89  of  Ch.  2,  Ck.  V,  it  is  a  settled  rule  that  a  widow 
shall  receive  from  sons,  who  were  born  of  her,  an  equal  share  with  them  ; 
and  she  cannot  receive  a  share  from  the  children  of  another  wife.  So  long 
as  the  estate  remains  joint  and  undivided,  the  maintenance  of  widows  is 
a  charge  on  the  whole  ;  but  where  a  partition  takes  place,  among  sons  of 
different  mothers,  each  widow  is  entitled  to  maintenance  only  out  of  the 
share  as  shares  allotted  to  the  son  or  sons  of  whom  she  is  the  mother. 
Jeeomony  Dossee  v.  Attaram  Ghose  (Macnaghten's  Cons.  H.  L.  p.  64) 
referred  to  and  approved.  HEMANGINI  DASI  v.  KEDARNATH  KUNDU 
CHOWDHRY,  16  C.  758  (P.C.)  =  16  I.  A.  115  =  13Ind.  Jur.  210=5  Sar. 
P.  C.  J.  374  ...  502 

(4)  See  DECREE,  17  C.  246. 

(5)  See  HINDU  LAW— ALIENATION,  17  C.  896  ;  900-N: 
•   (6)  See  HINDU  LAW— GIFT,  16  C.  677. 

(7)  See  HINDU  LAW— GUARDIAN,  16  C.  584. 

(8)  See  HINDU  LAW — MAINTENANCE  17  C.  674. 

(9)  See  HINDU  LAW— WILL,  17  C.  886. 

15.— Will. 

(1)  Construction  of  a  will  of  Hindu  testator — Power  to  adopt  conferred  on  tes- 
tator's widowendedon  estatevesting  in  his  son's  widow-Gift  of  beneficial 
interest. — On  a  claim  by  the  children  of  the  testator's  daughter,  as  against 
his  brother's  son,  held  that  the  testator's  direction  to  his  executor  (who  was 
his  elder  brother),  to  make  over  whatever  remained  of  his  estate,  after 
payment  of  debts,  to  his,  the  testator's  son  ("  when  he  comes  of  age"),  had 
the  effect  of  a  gift  to  that  son  operating  at  that  time  ;  and  that  the  words 
in  the  will,  "if  my  minor  son  dies,"  meant,  in  order  to  be  consistent  with 
the  above,  "  dies  before  attaining  full  age  ".  On  the  death  of  the  testa- 
tor's son,  after  attaining  full  age  and  leaving  a  widow,  the  testator's 
widow,  although  empowered  by  the  will  to  adopt  if  the  testator's  son 
should  die  without  son  or  daughter  (which  he  did),  could  not  exercise  this 
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power  after  the  estate  had,  consequently  upon  the  son's  death,  vested  in 
his  widow  for  her  widow's  estate.  The  testator's  son,  having  succeeded  to 
the  estate  under  the  above  provisions  himself  made  his  will,  whereby,  he 
directed  that  "his  cousin  brother  "  (the  defendant  above  mentioned)  on 
attaining  full  age,  "becoming  dakilkar  of  my  share  as  well  as  the  shares 
of  my  elder  uncle,"  should  maintain  his,  the  testator's  mother  and  widow.; 
Held,  that  this  was  not  an  absolute  gift  of  the  beneficial  interest,  and 
that  the  claim  of  the  children  of  the  daughter  of  the  parent  testator  was 
valid.  TARACHURN  CHATTERJEE  v.  SURESH  CHUNDER  MUKERJEE, 
17  C.  122  (P.C.)  =  16  I. A.  166=13  Ind.  Jur.  289  =  5  Sar.  P.C.J.  379  ...  619 

(2)  Construction  of  will — Successive  interest  bequeathed — Gift  over  after  life- 

interest — Construction  of  gift  to  persons,  and  the  heirs  male  of  their 
bodies.-h  will  cannot  institute  a  course  of  succession  unknown  to  the  Hindu 
Law  ;  and  in  conferring  successive  estates,  the  rule  is  that  an  estate  of 
inheritance  must  be  such  a  one  as  is  known  to  the  Hindu  Law,  which  an 
English  estate  tail  is  not.  It  is  competent  to  a  Hindu  testator  to  provide 
for  the  defeasance  of  a  prior  absolute  estate  contingently  upon  the  happen- 
ing of  a  future  event  ;  but  an  important  part  of  the  rules  relating  thereto 
is  :  first,  the  event  must  be  one  that  will  happen,  if  at  all,  at  latest 
immediately  upon  the  close  of  a  life  in  being  at  the  time  of  the  gift  (as 
decided  in  the  Mullick  case  :  9  M.I.A.,  123).  Secondly  that  a  defeasance, 
by  way  of  gift  over,  must  be  in  favour  of  some  person  in  existence  at  the 
time  of  the  gift  (as  laid  down  in  I. A.  Sup.  Vol.  47  =  9  B.L.R.  377),  the 
latter  case  deciding  not  only  that  a  gift  to  a  person  unborn  is  invalid, 
but  that  an  attempt  to  establish  a  new  rule  of  inheritance  is  invalid.  A 
testator  bequeathed  the  residue  of  his  estate  to  his  executors  upon  trust 
to  pay  the  income  to  his  daughter  during  her  lifetime,  and  after  her 
death  in  trust  to  convey  the  residue  to  his  two  half-brothers,  in  equal 
moieties,  and  to  the  heir  or  heirs  male  of  their  or  either  of  their  bodies, 
in  failure  of  whom  upon  trust  to  give  the  same  to  the  sons  of  his  daughter. 
Both  the  half-brothers  survived  the  testator.  On  the  death  of  one  of 
them,  the  daughter  (to  whom  children,  as  well  as  to  the  half  brothers, 
had  been  born),  making  all  persons  interested  parties,  claimed  that  the 
trust  and  limitations  had  become  void  as  to  one  moiety  of  the  residue  be- 
queathed, and  that  she  had  become  entitled  thereto  for  the  estate  of  a 
Hindu  daughter.  Of  the  children,  all  were  born  after  the  testator's  death, 
save  three  sons  of  the  surviving  half-brother  who  were  born  in  the  testator's 
lifetime  :  Held,  that  the  gift  of  the  residue  so  far  as  it  purported  to  con- 
fer an  estate  of  inheritance  on  the  half-bro'hers  and  the  heirs  male  of 
their  bodies  was  contrary  to  law  and  void  ;  that  the  gift  to  the  plaintiff's 
sons,  unborn  at  the  death  of  the  testator,  was  incapable  of  taking  effect  ; 
that  each  of  the  half-brothers  took  an  estate  for  life  in  one  moiety  of  the 
residue  bequeathed,  in  remainder  expectant  on  the  death  of  the  plaintiff  : 
and  that,  accordingly,  on  the  death  of  the  half-brother,  who  had  died 
before  this  suit  was  brought  the  inheritance  of  his  moiety  had  devolved 
on  the  plaintiff,  as  daughter  and  heir  of  her  father,  and  as  she  claimed. 
KRISTOROMQNI  DASI  v.  NARENDRA  KRISHNA  BAHADUR,  16  C.  383 
(P.O.)  =  16  I. A.  29=13  Ind.  Jur.  90=5  Sar.  P.C.J.  285  ...  252 

(3)  Widow's  share  on  partition — Right  to  deprive   by  will   a  widow  of  her 

share  on  partition. — Under  the  Hindu  Law  in  Bengal  in  a  person  has  the 
right  to  dispose  of  his  property  by  will  so  as  to  deprive  his  widow  of  her 
share  on  partition.  DEBENDRA  COOMAR  ROY  CHOWDHRY  v.  BROJENDRA 
COOMAR  ROY  CHODHRY,  PROSUNNOMOYI  DASI  v.  BROJENDRA  COOMAR 
ROY  CHOWDHRY,  17  C.  886  ...  1135 

(4)  See  RES-JUDICATA,  16  C.  103. 

Horoscope. 

See  EVIDENCE  ACT  (I  OF  1872),  17  C.  849. 

House-breaking  by  night. 

See  PENAL  CODE  (ACT  XLV  OF  1860),  16  C.  657. 
Husband. 

See  KIDNAPPING,  17  C.  298. 
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See  HINDU  LAW,  RELIGIOUS  ENDOWMENTS,  17  C.  557. 

Illegal  Cess. 

See  CESS,  17  C.  726. 
linmoveable  Property. 

See  TRANSFER  OF  PROPERTY   ACT  (IV  OF  1882),  16  C.  622. 
Imprisonment. 

See  INSOLVENT  ACT  (11  AND  12  Vic.,  CAP.  21),  17  C.  209. 
Incontinence. 

See  HINDU  LAW  (MAINTENANCE),  17  C.  674. 
Infant. 

See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  16  C.   487. 
Injunction. 

(1)  Mandatory      injunction — Damages-^ Light  and    air — Ancient    lights. — 

Where  a  plaintiff  has  not  brought  his  suit  or  applied  for  an  injunction  at 
the  earliest  opportunity,  but  has  waited  till  the  building  complained 
of  by  him  has  been  completed,  and  then  asks  the  Court  to  have  it 
removed,  a  mandatory  injunction  will  not  generally  be  granted, 
although  there  might  be  cases  where  it  would  be  granted.  Mere  notice  not 
to  continue  building  so  as  to  obstruct  a  plaintiff's  right  is  not,  when  not 
followed  by  legal  proceedings,  a  sufficiently  special  circumstance  for 
granting  such  relief.  The  law  regarding  relief  by  mandatory  injunc- 
tion explained.  BENODE  COOMAREE  DOSSEE  v.  SOUDAMINEV  DOSSEE, 
16  C.  252  „  167 

(2)  See  SETTLEMENT,  17  C.  458. 
Insolvency. 

(1)  Civ.  Pro.  Code,  1882,  ss.  336,  337— Act  VI  of  1888— Debt   not  in  schedule- 

Execution  of  decree  obtained  against  insolvent  for  such  debts — 
Scheduled  debts. — A  person  who  has  taken  the  benefit  of  the  insolvent 
sections  ofJtheCiv.  Pro.  Code,  and  who  is  undischarged,  but  has  not  insert- 
ed in  his  schedule  a  debt  for  which  a  decree  is  subsequently  obtained,  is 
not  protected  from  arrest  in  execution  of  such  decree  merely  because  his 
property  is  in  the  hands  of  the  Receiver  in  insolvency.  Such  a  person  is 
liable  to  arrest  under  the  circumstances  and  in  accordance  with  the  pro- 
cedure provided  for  by  the  Civ.  Pro.  Code  Amendment  Act  (VI  of  1888). 
PANNA  LALL  v.  KANHAIYA  LALL,  16  C.  85  =  13  Ind.  Jur.  677  •••  57 

(2)  Insolvent  debtors  under  Civ.  Pro.  Code— Civ.  Pro.  Code,   ss.  344,  350,   352, 

357,  358 — Debt  not  in  schedule — Omission  to  come  in  and  prove  debt.— 
A  judgment-debtor,  arrested  in  execution  of  a  decree,  filed  his  petition  and 
was  adjudicated  an  insolvent,  under  the  insolvency  sections  of  the  Code  of 
Civil  Procedure,  and  the  decree-holder  was,  among  other  creditors,  called 
upon  to  prove  her  debt.  She,  however,  omitted  to  attend  ;  and  her  name 
was  not  included  in  the  schedule  of  creditors.  The  insolvent  was  dis- 
charged under  s.  355.  The  creditors  who  proved  their  debts  were  paid, 
and  the  residue  of  the  property  was  paid  out  by  the  receiver  to  the  insol- 
vent. In  an  application  by  the  decree-holder  to  execute  her  decree  against 
the  property  of  the  insolvent :  Held,  that  the  discharge  of  the  insolvent 
did  not  operate  as  a  discharge  of  the  debt  under  s.  357  of  the  Civ.  Pro. 
Code,  and  she  was  therefore  entitled  to  proceed  with  the  execution  of  her 
decree  against  the  insolvent's  property.  Semble  : — Under  s.  352,  a  credi- 
tor, by  omitting  to  come  in  and  prove  his  debts,  would  apparently  prevent 
an  insolvent  obtaining  the  relief  which  the  Code  contemplates  giving  him, 
unless  that  section  be  read  as  allowing  the  insolvent  to  prove  the  deb's  of 
such  creditors  as  omit  to  appear  and  prove  them.  HARO  PRIA  DABIA  v. 
SHAMA  CHARAN  SEN,  16  C.  .%2  ...  391 

Insolvent. 

See  JURISDICTION  OF  CIVIL  COURT,  16  C.  13. 
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S.  50 — Imprisonment  of  insolvent  on  Criminal  side — False  entries  in  books — 
Fraudulent  preference — Fraudulent  transfers — Warrant,  Illegality  of 
— Concealment  of  property, — S.  50  of  the  Insolvent  Act  provides  a  punish- 
ment by  way  of  penalty,  and  before  an  insolvent  can  be  punished  under 
that  section,  he  must,  be  shown  by  legal  evidence  to  have  committed,  on 
some  specific  occasion,  one  or  other  of  the  offences  enumerated  in  that 
section.  A  law  of  this  kind,  the  intention  of  which  is  to  punish,  should 
be  administered  as  the  Criminal  Law  is  administered,  that  is  to  say,  speci- 
fic offences  should  be  charged,  not  technically  specific  in  the  sense  of  a 
specific  form  of  indictment,  but  the  Court  and  the  insolvent  and  all  con- 
cerned should  know  what  offence  the  insolvent  is  being  tried  for  ;  and 
the  evidence  should  be  directed  to  the  proof  of  that  offence,  so  that  the  ac- 
cused may  be  in  a  position  to  produce  evidence  to  rebut  the  charge  of  that 
offence  ;  and  the  Judge  should  specifically  find  what  offence  the  insolvent 
has  been  guilty  of  ;  and  in  his  judgment  and  order  and  in  the  warrant  it 
should  appear  what  the  insolvent  has  done.  A  warrant  committing  an 
insolvent  to  jail  for  offences  under  s.  50  of  the  Insolvent  Act.  including, 
amongst  the  offences  for  which  he  is  committed,  an  offence  not  contained 
in  that  section,  is  invalid.  In  the  matter  of  RASH  BEHARI  ROY  v. 
BHUGWAN  CHUNDER  ROY,  17  C.  209  ...  677 

Institution. 

Of  Criminal  proceedings — See  FALSE  CHARGE,  17  C.  574. 
Insurance* 

Marine  Insurance — Open  cover — Proposal  to  issue  policy — Acceptance — Refu- 
sal to  issue  policy  in  terms  of  open  cover. — An  open  co\-er  to  an  amount 
stated  for  insurance  on  cargo  to  be  shipped  for  a  voyage  in  a  ship  (after- 
'••  wards  lost  on  that  voyage)  was  given  by  the  agent  of  the  defendant  company 
to  the  owner  of  the  ship  in  order  that  he  might  give  it  to  the  charter,  and 
it  was  a  proposal  to  insure.  The  owner  transferred  the  open  cover  to  the 
plaintiff,  who,  under  charter  with  him,  shipped  rice  and  applied  for  policies 
to  the  amount  stated  in  the  open  cover.  The  defendants'  agent  then 
refused  to  issue  any  policy  on  the  rice  so  shipped  :  Held,  that  the  open 
cover,  as  given  to  the  owner,  constituted  a  subsisting  proposal  to  insure, 
and  as  soon  as  application  for  the  policy  under  it  was  made  to  the  defend- 
ants' agent  by  the  shipper,  to  whom  the  open  cover  had  been  transferred, 
there  was  a  binding  contract  that  a  policy  should  be  issued  in  its  terms. 
That  the  shipper  asked  for  two  policies  did  not,  under  the  circumstances, 
prevent  there  being  an  acceptance,  there  having  been  a  refusal  to  issue 
any  policy.  BHUGWAN  DAS  v.  NETHERLAND  INDIA  SEA  AND  FIRE 
•••  INSURANCE  COMPANY  OF  BATAVIA,  16  C.  564  (P.  C.)  =  16  I  A.  60  =  5  Sar. 

P.C.J.  293  ...        373 

Intention. 

See  MORTGAGE  (PRIORITY),  16  C.  523. 

See  PENAL  CODE  (ACT  XLV  OF  1860),  16  C.  657. 
Interrogatories. 

See  DISCOVERY,  17  C.  840. 
Intervenor. 

See  DIVORCE  ACT  (IV  OF  1869),  17  C.  570. 
Irregularity. 

See  SALE,  17  C.  152 ;  17  C.  474. 
Issues. 

See  DISCOVERY.  17  C.  840. 
Jalkar. 

See  FISHERY,  17  C.  963. 
Jettison. 

See  MARITIME  LAW,  17  C.  362. 
Joinder  of  Parties. 

See  PARTIES.  17  C.  580. 
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Joint  Landlords. 

See  ACT  VIII  OF  1885  (TENANCY,  BENGAL),  17  C.  538. 
Joint  Proprietors. 

See  ACT  VIII  OF  1885  (TENANCY,  BENGAL),  17  C.  695. 
Judgment. 

(1)  See  APPEAL  (SECOND  APPEAL)  ,  16  C.  788. 

(2)  See  APPEAL  (SPECIAL),  17  C.  256. 
Judgment»debtor. 

(1)  See  Civ.  PRO.  CODE  (ACT  XIV  OF  1882),  16  C.  355. 

(2)  See  LIMITATION  ACT  (XV  OF  1877),  16  C.  598. 
Judicial  Proceedings. 

See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  16  C.  121. 
Jummabundi. 

See  EVIDENCE  ACT  (I  OF  1872),  16  C.  586. 
Jurisdiction  of  Civil  Court. 

(1)  Deputy  Commissioner — District  Court — Insolvent  judgment-debtors— Civ, 

Pro.  Code,  1882,  ss.  344,  360 — Application  to  have  judgment-debtor  de- 
clared insolvent — Costs. — The  Court  of  the  Judicial  Commissioner,  and 
not  that  of  a  Deputy  Commissioner,  is  the  "District  Court"  in  Chota  Nag- 
pur  under  ss.  2  and  344  of  the  Civ.  Pro.  Code.  A  Deputy  Commissioner, 
therefore,  invested  by  the  Local  Government  with  powers  under  s.  360  of 
the  Code,  has  no  jurisdiction,  apart  from  any  transfer  by  the  '*  District 
Court,"  to  entertain  an  application  by  judgment-creditor  under  s.  344  to 
have  his  judgment-debtor  declared  an  insolvent.  The  question  of  juris- 
•  diction  not  having  been  raised  in  the  lower  Court  the  order  was  set  aside 

Without   COStS.      JOYNARAIN     SlNGH     V.     MuDHOO     SuDUN     SlNGH,      16     C 

13  9 

(2)  Sale   in   execution  of  a   decree — Property    outside  jurisdiction   of  Court 

executing  decree — Code  of  Civil  Procedure  (Act  XIV  of  1882),  ss.  16,  223, 
649. — A  Court  has  no  jurisdiction,  in  execution  of  a  decree,  to  sell 
property  over  which  it  has  no  territorial  jurisdiction  at  the  time  it  passed 
the  order  for  sale.  The  decree-holder  at  a  sale  under  a  mortgage  decree 
purchased  the  mortgaged  property  with  leave  of  the  Court.  Before  the 
order  of  sale  was  passed,  the  mortgaged  property  had  been  transferred  by 
an  order  of  Government  to  the  jurisdiction  of  another  Court.  Held  by  the 
Full  Bench,  that  the  sale  must  be  set  aside  as  being  without  jurisdiction. 
PREM  CHAND  DEY  v.  MOKHODA  DEVI,  17  C.  699  (F.B.)  ...  1008 

(3)  See  ACT  IX  OF  1847  (THE  BENGAL  ALLUVION  AND  DILUVION)  17  C.  590. 

(4)  See  ARBITRATION,  17  C.  832. 

(5)  See  EXECUTION  OF  DECREE,  16  C.  457  ;  16  C.  465. 

(6)  See  PARTITION,  16  C.  203. 

(7)  See  RECEIVER,  17  C.  614. 

(8)  See  SMALL  CAUSE  COURT  (MOFUSSIL,  17  C.  541 ;  17  C.  707. 

(9)  See  VALUATION,  17  C.  680. 

Jurisdiction  of  Criminal  Court. 

(1)  Tributary  Mehals,  Kheonjur — "  Local  Area  " — Code  of  Criminal  Procedure 
(Act  X  of  1882),  ss.  182  and  531).— The  Penal  Code  and  Crim.  Pro. 
Code  have  no  application  to  the  Tributary  Mehal  of  Kheonjur,  which 
is  on  precisely  the  same  footing  in  that  respect  as  Mohurbhunj.  Certain 
persons,  officers  of  the  Maharajah  of  Kheonjur,  one  of  whom  was 
a  resident  of  the  Cuttack  district  and  the  others  residents  of  Kheonjur, 
were  charged  before  the  Deputy  Magistrate  of  Tajpore  with  certain  offences 
under  the  Penal  Code.  They  were  convicted,  and,  on  appeal  to  the  Ses- 
.  sions  Judge,  the  conviction  was  upheld.  It  was  found  by  the  Sessions 
Judge  that  the  scene  of  the  occurrence  which  gave  rise  to  the  charges  was 
within  the  territory  o£  Kheonjur  :  Held,  that  t"he  Deputy  Magistrate  and 
Sessions  Judge  had  no  jurisdiction  to  try  the  case,  and  that  the  conviction 
must  be  set  aside.  Held,  further,  that  ss.  182  add  531  of  the  Crim.  Pro.  Code 
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had  no  application  to  the  case.  The  wor  s  "  local  area,"  used  in  s.  182, 
only  apply  to  a  "  local  area  "  over  which  the  Grim.  Pro.  Code  applies, 
and  not  to  a  local  area  in  a  foreign  country  or  in  other  portions  of  the 
British  Empire  to  which  the  Code  has  no  application  ;  and  similarly  s.  531 
only  refers  to  districts,  divisions,  sub-divisions  and  local  arears  governed 
by  the  Code  of  Criminal  Procedure.  In  the  matter  of  BICHITRANUND 
DASS  v.  BHUGGUT  PERAI.  In  the  matter  of  BICHITRANUND  DASS  v. 
DUKHIA  JANA,  16  C.  667  ...  441 

(2)  See  CRIM.  PRO.  CODE  (Acx  X  OF  1882),  17  C.  562. 
Kheonjur. 

See  JURISDICTION  OF  CRIMINAL  COURT,  16  C.  667. 
Kidnapping. 

Penal  Code,  s.  361 — Taking  by  father  of  minor  wife  from  her  husband — Guard- 
ianship of  wife. — The  husband  of  a  Hindu  girl  of  fifteen  is  her  lawful 
guardian  ;  and  if  the  father  of  the  minor  takes  away  the  girl  from  her 
husband  without  the  latter's  consent,  such  taking  away  amounts  to  kid- 
napping from  lawful  guardianship  even  though  the  father  may  have  had 
no  criminal  intention  in  so  doing.  In  the  matter  of  the  petition  of 
DHURONIDHUR  GHOSE,  17  C.  298  ...  738 

Land. 

(1)  See  RIGHT  OF  OCCUPANCY.  16  C.  652. 

(2)  See  SETTLEMENT,  17  C.  458. 
Land  Acquisition  Act  (X  of  1870). 

(1)  Apportionment  of  compensation — Mokurari   Maurasi    title,    Evidence  of— 

Presumption  of  permanent  tenure. — A  person  claimed  to  hold  a  mokurari 
maurasi  title  to  certain  land  which  was  acquired  under  the  Land  Acquisi- 
tio'n  Act,  but  could  produce  no  pottah  or  evidence  of  tile,  other  than  certain 
rent  receipts,  which  showed  that  he  or  his  predecessors  in  title  had  held 
the  land  in  question  for  nearly  one  hundered  years  at,  presumably,  a  fixed 
rent,  the  nature  of  the  tenure  not  being  mentioned  in  such  receipt :  Held 
that  the  presumption  was,  in  the  absence  of  any  evidence  to  the  contrary, 
that  the  claimant  had  a  permanent  and  transferable  interest  in  the  tenure 
and  not  merely  an  interest  in  the  nature  of  a  tenancy  at  will ;  and  that 
this  presumption  was  strengthened  by  the  fact  that  this  superior  land- 
lord, the  lakhirajdar,  had  made  no  attempt  to  eject  him  or  his  predeces- 
sors in  title  during  this  long  period.  The  mode  of  apportionment  of  com- 
pensation between  landlord  and  tenant  considered  DUNNE  v.  NOBO 
KRISHNA  MOOKERJEE,  17  C.  144  ...  634 

(2)  S.  22 — Determination  of  amount  of  compensation — Assessor  of  claimant, 

Non-apppearance  of — ''Neglect  to  act"  Appointment  of  another 
assessor  by  Judge  without  notice  to  claimant. — On  the  hearing  of  a 
reference  in  a  Land  Acquisition  case  to  determine  the  amount  of  compen- 
sation to  be  awarded,  the  assessor  duly  nominated  on  behalf  of  the  claimant 
was  not  present,  owing  to  some  misunderstanding  as  to  the  order  of  the 
Judge  in  an  application  by  the  claimant  for  an  adjournment  of  the  case 
made  two  days  previously,  and  the  other  side  objecting  to  any  adjourn- 
ment, the  Judge  called  upon  the  pleader  for  the  claimant  to  nominate 
another  assessor  on  the  claimant's  behalf,  which  the  pleader  declined  to 
do,  as  one  had  been  already  duly  nominated.  The  Judge  thereupon  him- 
self nominated  another  assessor,  and  proceeding  with  the  case,  confirmed 
the  award  of  compensation  by  the  Collector.  Held,  assuming  that  the 
absence  of  the  claimant's  assessor  amounted  to  a  neglect  to  act,  the  Judge 
had  no  power  to  appoint  another  without  seven  days'  notice  to  the 
claimant,  and  that  the  proceedings  were  consequently  irregular  and  not 
in  accordance  with  the  Land  Acquisition  Act,  and  must  be  set  aside.  In 
the  matter  of  T.  A.  PEARSON  v.  COLLECTOR  OF  THE  24-PERGUNNAHS, 
17  C.  383  ...  794 

(3)  S.  22 — Determination  of  amount  of  compensation — Assessors,  Non-appea- 
rance of — Claimant,  Non-appearance  of — Pleader,  Non-appearance  of. — 
Where,  in  a  compensation  case  before  the  Land  Acquisition  Court,  neither 
pf  the  assessors  nor  the  pleader  for  the  claimant  appear  on  the  day  fixed  for 
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hearing,  the  Judge  should  not  proceed  with  the  case  in  their  absence 
by  confirming  the  Collector's  award,  but  should  give  notice  to  the 
parties  ;  and  if  they  do  not,  within  the  time  limited  by  s.  22  of  the  Land 
Acquisition  Act,  cause  their  assessors  to  attend  or  appoint  others,  the  Court 
should  appoint  other  assessors  in  the  place  of  those  who  were  not  in 
attendance.  In  the  matter  of  the  petition  of  KAMINI  DASI  v.  SECRETARY 
OF  STATE  FOR  INDIA  IN  COUNCIL,  17  C.  380  ...  792 

(4)  S.  39— See  APPEAL  (GENERAL),  16  C.  31. 
Landlord  and  Tenant. 

(1)  Forfeiture — Denial  by  tenant  of  title  of  landlord — Bengal    Tenancy  Act 

(VIII  of  1885),  s.  178— Forfeiture  completed  before  passing  of  Act. — The 
plaintiffsi  purchasers  of  a  mokurari  jama,  sued  to  eject  the  defendants,  on 
the  ground  that  they  had  in  their  written  statement  in  a  former  suit  for  rent, 
which  had  been  decided  in  the  plaintiffs'  favour,  denied  the  plaintiffs' 
title,  and  had  thereby  forfeited  their  tenures.  The  denial  took  place  in 
March  1885,  before  the  Bengal  Tenancy  Act  came  into  operation  :  Held, 
that  the  forfeiture  being  complete  before  the  passing  of  the  Act,  the  case 
was  not  affected  by  s.  178  of  that  Act,  and  must  be  governed  by  the  old 
law.  Under  the  decided  cases  before  the  Bengal  Tenancy  Act  such  a 
denial  by  a  tenant  of  his  landlord's  title  created  a  forfeiture.  10  Cal.  41, 
referred  to.  But  semble  : — Since  the  passing  of  that  Act,  in  any  case  to 
which  it  applies,  there  cannot  be  any  eviction  on  the  ground  of  forfeiture 
incurred  by  denying  the  title  of  the  landlord,  that  not  being  a  ground 
enumerated  in  the  Act,  and  therefore  expressly  excluded  by  s.  178. 
DEBIRUDDI  v.  ABDUR  RAHIM,  17  C.  196  ...  669 

(2)  Long  continuance  of  a  tenancy  at  a  low  and  unvaried  rent — Zemindar's 

right  against  tenant — Origin  and  special  purpose  of  the  tenancy — 
Cessation  to  use  the  land  for  such  purpose — Burden  of  proving  perma- 
nent tenure — Inference  of  tenanncy-at-will,  or  from  year  to  year. — The 
evidence  having  shown  the  origin  and  particular  purpose  of  a  tenancy, 
long  continued  at  a  low  and  unvaried  rent,  viz.,  from  1798  until  1873,  when 
the  tenant  ceased  to  use  the  land  for  the  purpose  :  Held,  that  it  was  not  to 
be  inferred  from  that  evidence  that  an  agreement  had  been  made  between 
the  parties  that  the  tenant  should  hold  a  permanent  tenure ;  and  lield, 
that,  on  such  cessation,  the  tenant  could  only  resist  a  suit  to  eject  him 
by  proving,  or  giving  grounds  for  the  inference  of  an  agreement  with  the 
owner  of  the  land  that  he  should  have  something  more  of  a  lease  than 
the  ordinary  tenancy-at-will,  or  from  year  to  year  ;  also  that  the  facts 
here  presented  did  not  lead  to  that  inference.  SECRETARY  OF  STATE 
FOR  INDIA  v.  LUCHMESWAR  SINGH,  16  C.  223  (P.C.)  =  16  I. A.  6  =  13  Ind. 
Jur.  10=5  Sar.  P.C.J.  275  ...  147 

(3)  See  LEASE,  17  C.  826. 

(4)  See  LIMITATION  ACT  (ACT  XV  OF  1877),  16  C.  449;  16  C.  450-N. 
Lapsed  Legacy. 

See  SUCCESSION  ACT  (X  OF  1865),  16  C.  549. 
Lease. 

(1)  Condition  restraining  alienation — Alienation  voluntary  or  by  act  of  law — 
Condition  for  benefit  of  lessor — Re-entry — Forfeiture — Landlord  and 
Tenant— Transfer  of  Property  Act  (IV  of  1882),  ss.  10,  11.12,111, 
cl.  (g). — By  a  clause  in  a  lease  it  was  stipulated  that  the  lessee 
would  not  transfer  in  writing  the  land  leased  to  him,  and  that  if  he 
did  so  the  sale  was  to  be  void.  The  land  was  sold  to  the  defendants 
in  the  execution  of  a  decree  obtained  against  the  lessee.  In  a  suit  in 
ejectment  by  the  assigns  of  the  lessors,  held  that  the  condition  was  void 
under  s.  10  of  the  Transfer  of  Property  Act  (IV  of  1882),  no  right  of  re- 
entry being  reserved  to  the  lessors  by  the  lease.  Held  also  that  the  land 
having  been  sold  against  the  will  of  the  lessee  by  the  act  of  a  Court,  the 
lessee  could  not  be  said  to  have  voluntarily  transferred  his  interest. 
Semble,  that  where  a  landlord  grants  a  permanent  and  heritable  tenure  in 
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land,  he  has  no  estate  left  in  him  unless  he  reserves  to  himself  a  right  of 
re-entry  or  reversion.  NIL  MADHAB  SIKDAR  v.  NARATTAM  SIKDAR, 
17  C.  826  ...  1095 

(2)  Construction  of  lease,  as  to  the  inheritance  of  it  by  the  heir  on  the  lessee's 

death. — An  ijara  for  one  hundred  and  twenty-five  years  granted  to  a  wife 
stated  that  it  was  for  the  performance  of  pious  acts  by  her,  and  that  on  her 
death  her  sons  were  to  take.  Her  only  son  died  before  her,  leaving  a  son. 
Held  that  the  construction  that  the  grandson  inherited  the  term  on  the  death 
of  the  lessee  was  correct.  GOBIND  LALL  ROY  v.  HEMENDRA  NARAIN 
ROY  CHOWDHRY,  17  C.  686  (P.  C.)  =  5  Sar.  P.C.J.  497  ...  998 

(3)  See  ACT  VIII  OF  1885  (BENGAL  TENANCY),  17  C.  469. 

(4)  See  REGISTRATION  ACT  (III  OF  1877),  17  C.  548. 

Leave  to  bid. 

(1)  See  MORTGAGOR,  16  C.  682. 

(2)  See  SALE,  16  C.  132. 

Legacy. 

See  SMALL  CAUSE  COURT  (PRESIDENCY  TOWNS),  17  C.  387. 
Lessee. 

See  LEASE,  17  C.  686. 

Lessor. 

See  VENDOR  AND  PURCHASER,  16  C.  414. 
Letters  of  Administration. 

See  PRACTICE,  16  C.  776. 
Letters  Patent  (High  Court,  1865). 

(1)  Cl.  15— See  APPEAL  (SECOND  APPEAL),  16  C.  788. 

(2)  Cl.  15— See  APPEAL  (TO  PRIVY  COUNCIL),  17  C.  66. 

(3)  Cls.  15,  39— See  APPEAL  (TO  PRIVY  COUNCIL),  17  C.  455. 

(4)  Cl.  26— See  ACCOMPLICE,  17  C.  642. 

(5)  Cl.  26— See  MERCHANT  SHIPPING  ACT,  1854  (17  ANL>  18  Vic.,  C,  104),  16. 

C.  238. 
Liability. 

See  Civ.  PRO.  CODE  (ACT  XIV  OF  1882),  16  C.  603. 
License. 

(1)  See  ACT  VII  OF  1878  (EXCISE,  BENGAL),  17  C.  566. 

(2)  See  HIGH  COURT,  17  C.  329. 

(3)  See  RIGHT  OF  USER,  16  C.  640. 

Lien. 

(1)  See  CO-SHARER,  16  C.  326. 

(2)  See  MARITIME  LAW,  17  C.  362. 

Light  and  Air. 

See  INJUNCTION,  16  C.  252. 
Limitation. 

(1)  Bengal    Tenancy  Act    (VIII  of    1885),  s.    184,   sch.    Ill,   art.   3— Suit  for 

possession  by  an  occupancy  ryot — Having  regard  to  the  provisions  of 
s.  184  of  the  Bengal  Tenancy  Act.  1885,  the  period  of  limitation  for  a  suit 
for  the  recovery  of  land  by  an  occupancy  royt  is  two  years,  as  prescribeu 
by  art.  2,  sch.  Ill  of  the  Act.  RAMDHAN  BHADRA  v.  RAM  KUMAR  DEY, 
17  C.  926  ...  1162 

(2)  Bengal  Tenancy  Act  (VIII  of  1885),   art.  2   (b).  Part  1,  sch.  Ill— Suit  for 

arrears  of  rent  at  excess  rate. — In  1865  the  plaintiff  sued  and  obtained  a 
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decree  for  payment  of  additional  rent  for  excess  land  held  by  the  defend- 
ant, and.  on  the  29th  March  1877.  instituted  another  suit  against  the 
defendant  for  khas  possession  of  newly-accreted  lands,  or  in  the  alter- 
native, for  an  assessment  of  rent  thereon  according  to  the  terms  of  the 
defendant's  kabuliat.  This  suit  was  dismissed  on  the  29th  June  1881; 
but,  on  appeal  to  the  High  Court,  this  decision  was  reversed  on  the  llth 
May  1883,  and  khas  possession  was  given  to  the  plaintiff.  On  appeal, 
the  Privy  Council,  on  the  24th  July  1886,  reversed  the  decree  for  khas 
possession,  and  declared  the  plaintiff  entitled  to  a  decree,  fixing  the 
extent  of  the  excess  lands,  and  assessing  rent  therefor  in  terms  of  the 
kabuliat,  such  rent  to  be  payable  from  and  after  the  28th  March  1878  ;  and 
remitting  the  case  for  a  finding  as  to  the  extent  of  the  excess  lands.  The 
Subordinate  Judge,  to  whom  the  case  was  remitted,  gave  the  plaintiff  a 
decree  on  the  21st  March  1887  for  increased  rent  in  respect  of  2  kanis  7 
gundahs  2  cowries  of  excess  land.  On  the  14th  July  1887,  the  plaintiff 
instituted  a  suit  to  recover  excess  rent  for  the  years  1878  to  1886  and  for 
rent  at  the  old  rate  plus  the  excess  rent  for  a  portion  of  the  year  1887. 
Held,  that  the  suit,  so  far  as  the  rent  for  1878  to  1883  was  concerned,  was 
barred  by  limitation.  HURRO  KUMAR  GHOSE  v.  KALI  KRISHNA 
THAKUR,  17  C.  251  ...  705 

(3)  Bengal  Tenancy  Act  (VIII  of  1886),  sch.  III.  art.  3 — Suit  by  occupancy  ryot 

to  recover  possession  after  dispossession  by  landlord — Question  of  title 
— Possessory  suits — Ben.  .Act  VIII  of  1869.  s.  27. — A  suit  by  an  occu- 
pancy ryot  to  recover  possession  of  land  of  which  he  has  been  dispossessed 
by  his  landlord,  in  which  the  title  of  the  tenant  is  denied  and  put  in  issue, 
is  governed  by  the  special  period  of  limitation  prescribed  by  the  Bengal 
Tenancy  Act,  sch.  Ill,  art,  3,  namely,  two  years  from  the  date  of  dis- 
possession. It  was  intended  by  that  enactment  to  provide  for  all  suits  to 
recover  possession  of  land  brought  by  an  occupancy  ryot,  and  to  limit 
the  period  previously  allowed  by  the  Courts  for  suits  to  recover  possession 
by  reason  of  a  title  set  up  and  proved  by  the  plaintiff,  and  not  to  provide 
only  for  suits  of  a  possessory  nature  such  as  were  previously  dealt  with 
by  s.  27  of  Bengal  Act  VIII  of  1869.  SARASWATI  DASI  v.  HORITARUN 
CHUCKERBUTTY,  16  C.  741  ...  490 

(4)  See  ACT  VIII  OF  1885  (BENG\L  TENANCY),  17  C.  469. 

(5)  See  ARBITRATION,  16  C.  806. 

(6)  See  Civ.  PRO.  CODE  (ACT  XV  OF  1882),  16  C.  16. 

(7)  See  COPYRIGHT.  17  C.  951. 

(8)  See  PARTIES.  17  C.  580. 

(9)  See  PARTITION,  16  C.  117. 

(10)  See  REGISTRATION  ACT  (III  OF  1877),  16  C.  189. 

(11)  See  TRUST,  17  C.  620. 
Limitation  Act.  XV  of  1877. 

(1)  Ss.  6  and  I—Ben.  Act  VIII  of  1869 -Suit  for  arrears  of  rent— Disability 

of  minority.— In  a  suit  under  Ben.  Act  VIII  of  1869  for  arrears  of  rent, 
which  accrued  during  minority,  the  plaintiff  is  not  entitled  to  a  fresh 
period  of  limitation  under  ss.  6  and  7  of  the  Limitation  Act,  1877. 
GIRJA  NATH  ROY  v.  PATANI  BIBEE,  17  C.  2,63 

(2)  S.  10 — Trust — Position  as  regards  the  daughters,  of  sons  managing  estate 

of  deceased  Mahomedan.—A  solehnama  in  1847  to  which  were  parties  the 
sons,  daughters  and  widow  of  a  deceased  Mahomedan  proprietor,  trans- 
ferred the  shares  of  two  minor  daughters  in  their  father's  estate,  having 
been  executed  by  their  mother,  the  widow,  on  their  behalf.  In  a  suit  in 
1882  to  set  aside  the  solehnama  at  the  instance  of  the  two  daughters,  the 
evidence  showed  that  the  sons  managed  the  property  after  their  father  s 
death,  and  at  the  time  the  solehnama  was  executed  :  Held,  on  the  ques- 
tion of  limitation,  that  it  was  not  to  be  inferred  that  the  sons,  by  reason 
of  their  having  managed  their  late  father's  estate,  should  be  regarded  as 
trustees  at  the  time  of  the  execution  of  the  solehnama.  for  the  daughters  ; 
and  therefore,  s.  10  of  Act  XV  of  1877  was  inapplicable.  So  that  as 
regards  the  property  included  in  the  solehnama,  a  suit  brought  in  1  by 
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the  daughters  would  be  barred  by  time.  MAHOMED  ABDUL  KADIR  v. 
AMTALKARIM  BAND,  16  C.  161  (P.O.)  =  15  I. A.  220=12  Ind.  Jur.  416=5 
Sar.  P.CJ.  224  ...  107 

(3)  S.  18— See  SALE,  17  C.  769. 

(4)  S.  20 — Agent,  Authority  of,  to  make  payment, — An  agent  may  be  impliedly 

authorised  within  the  meaning  of  s.  20  of  the  Limitation  Act  to  make  a 
payment  of  interest  or  principal  before  the  expiration  of  the  period  pres- 
cribed. BIRJMOHUN  LALL  v.  RUDRA  PERKASH  MISSER,  17  C.  944  ...  1175 

(5)  Art.  11—  Civ.    Pro.  Code,  Act   XIV  of  1882,    ss.   278,280,   281,   282— Order 

disallowing  claim  to  attached  property. — Effect  of  an  order  made  under 
s.  281  of  the  Civ.  Pro.  Code,  disallowing  a  clnim  to  attached  property,  is 
to  give  the  auction  purchaser  a  title  as  against  the  claimant  unless  the 
order  is  set  aside  by  a  suit;  and  a  suit  for  that  purpose  can  only  be  brought 
within  a  year  from  the  date  of  the  order.  KHUB  LALL  v.  RAM  LOCHUN 
KoER,l7C.  260  ...  712 

(6)  Arts.  59  and  60 — Money  deposited — Banker  and  Customer — Money   lent — 

"Deposit" — "Trust" — Cause  of  action — Demand. — The  plaintiff  deposit- 
ed from  time  to  time  with  the  firm  of  the  defendant,  who  carried  on  a 
banking  business,  various  sums  of  money,  the  amounts  deposited  bearing 
interest,  and  at  times  certain  sums  being  withdrawn  by  the  plaintiff,  and 
an  account  of  the  balance  of  principal  and  interest  being  struck  at  the  end 
of  each  year  and  presented  to  the  plaintiff.  The  date  of  the  first  deposit 
was  not  known,  but  it  was  some  time  previous  to  1282 — 1875.  A  demand 
was  made  for  the  whole  amount  of  the  principal  and  interest  in  Bhadro 
1292  (August — September  1885),  and  the  demand  not  having  been  com- 
plied with,  a  suit  to  recover  the  money  was  brought  on  the  8th  March 
1886:  Held,  that  s.  60  and  not  s.  59  of  the  Limitation  Act  was  applicable 
to  the  case;  the  cause  of  action  therefore  arose  at  the  date  of  the  demand, 
and  the  suit  was  not  barred.  The  dictum  of  White,  J.,  in  the  case  of  6 
C  L.R.  470  that  "the  word  'deposit' in  the  Limitation  Act  as  distinct 
form  'loan'  points  to  cases  where  money  is  lodged  with  another  under  an 
express  trust  or  under  circumstances  from  which  a  trust  may  be  implied," 
dissented  from.  ISHAR  CHUNDER  BHADURI  v.  JIBUN  KUMARI  BIBI, 
16  C.  25  ...  17 

(7)  Art.  130 — Suit  for  assessment  of  rent  on  lakheraj  land  after  decree  for 

resumption — Effect  of  decree  as  creating  or  not  relationship  of  landlord 
and  tenant. — The  plaintiff  brought  a  suit  in  1861  against  C  for  resumption 
of,  and  for  declaration  of  his  right  to  assess  rent  upon,  C's  lands  within 
his  zemindari  which  C  held  as  lakheraj.  That  suit  was  presumably  insti- 
tuted under  Reg.  II  of  1819,  s.  30,  which  related  only  to  resumption  of 
lakheraj  lands  existing  prior  to  1790,  but  there  was  nothing  to  show  con- 
clusively under  what  law  it  was  instituted,  or  whether  the  lakheraj  grant 
was  one  subsequent  or  anterior  to  1790.  In  that  suit  an  ex  parte  decree 
was  passed  in  1863  that  "  the  suit  be  decreed,  and  the  land  in  dispute  to  be 
declared  to  be  shukur,"  i.e.,  liable  to  assessment.  In  a  suit  brought  in 
1886  against  the  representatives  of  C,  after  serving  a  notice  upon  them  to 
pay  rent  for  the  land  at  a  certain  rate,  to  assess  the  land  at  the  rate  men- 
tioned in  the  notice,  and  for  the  recovery  of  rent  at  that  rate  :  Held  that 
the  decree  of  1863  had  not  the  effect  of  creating  the  relationship  of  landlord 
and  tenant  between  the  parties,  and  therefore  the  suit  not  having  been 
brought  within  twelve  years  from  the  date  of  that  decree,  was  barred  by 
art.  130  of  the  Limitation  Act  XV  of  1877.  BIR  CHUNDER  MA.NIKYA  v. 
RAJMOHUN  GOSWAMI,  16  C.  449  ...  296 

(8)  Art.  130 — Suit  for  assessment  of  rent  on  lakheraj  land  after  decree  for  re- 

sumption-Effect of  decree  as  creating  or  not  relationship  of  landlord  and 
tenant.—  The  plaintiff  in  1862  obtained  a  decree  for  resumpiion'of  laud  held 
under  an  invalid  lakheraj  title  created  before  1790.  the  decree  declaring  the 
land  liable  to  assessment.  In  a  suit  brought  more  than  twelve  years  after 
the  decree  against  the  representatives  of  the  defendant  in  the  suit  of  1862 
to  assess  the  land  :  He  Id  that  the  decree  of  1862  did  not  create  the  rela- 
tionship of  landlord  and  tenant  between  the  parties,  and  that  the  suit  was, 
therefore,  barred  under  art.  130  of  the  Limitation  Act  XV  of  1877.  BIR 
CHUNDER  MANIKYA  v.  RAJ  MOHUN  GOSWAMI,  16  C.  449 ;  NIL  KOMUL 
CHUCKERBUTTI  v.  BIR  CHUNDER  MANIKYA,  16  C.  450-N  ...  297 
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(9)  Art.  135 — Suit  by  mortgagee  against  mortgagor  and  purchasers  from  him- 

Reg.  XV II  of  1806— Transfer  of  Property  Act  (IV  of  1882).— A  mort- 
gage by  conditional  sale,  before  the  operation  of  the  Transfer  of  Property 
Act,  1832,  on  default  made  in  payment,  proceedings  having  been  taken  by 
the  mortgage*  under  Reg.  XVII  of  1806,  entitled  the  mortgagee  to 
possession  after  the  year  of  grace.  On  the  mortgagor's  right  of  possession 
being  thus  brought  to  an  end  without  a  suit  for  foreclosure,  a  right  of  en- 
try accrued  to  the  mortgagee  whose  suit  for  possession,  unless  brought 
within  twelve  years  from  the  date  ' '  when  the  mortgagor's  right  to  posses- 
sion determined  ",  was  barred  by  art.  135  of  sch.  II  of  Act  XV  of  1877. 
This  Regulation  foreclosure  was  applied  to  a  mortgage,  dated  17th  Novem- 
ber 1865,  between  Hindus,  with  power  of  entry  and  sale,  in  the  English 
form,  of  land  in  the  24-Pergunnahs  District  (which  mortgage,  therefore, 
received  the  same  effect  as  a  mortgage  by  conditional  sale),  and  the  pro- 
ceedings were  perfect  on  or  before  3lst  March  1873  as  against  the  mortga- 
gor, whose  right  of  possession  determined  on  the  17th  February  1886. 
Parcels  of  the  mortgaged  land  had  been  sold  by  the  mortgagor  down  to 
August  1886,  and  the  purchasers,  not  having  been  served  with  notice  of 
the  above  proceedings  under  the  Regulation,  were  not  parties  thereto,  so 
that  the  relation  of  mortgagee  and  mortgagor  continued  to  subsist,  as  be- 
tween them  and  the  mortgagee,  notwithstanding  the  determinaiion  of  the 
mi  rtgagor's  right  of  possession.  In  a  suit  brought  in  1882  against  these 
purchasers,  as  also  against  the  mortgagor,  for  foreclosure  and  possession 
by  a  transferee  who  had  acquired  the  mortgagee's  interest  in  1879  :  Held, 
that  the  mortgagor's  right  of  possession  determined  on  the  above  date, 
and  that  the  mortgagee's  right  of  suing  for  possession  having  been  ex- 
tinguished on  the  expiration  of  twelve  years  from  that  time,  viz.,  on  the 
17th  February  1878.  such  a  right  was  not  revived  by  the  subsequent  crea- 
tion of  suits  for  foreclosure,  on  the  coming  into  operation  of  the  Transfer 
of  Property  Act,  1882 ;  and  that  the  title  of  the  plaintiff  made  through 
the  mortgagee,  to  sue  the  purchasers  for  possession  of  the  mortgaged  land, 
was  barred  by  time  under  art.  135  as  against  them.  The  suit  therefore 
was  dismissed  as  against  the  purchasers  ;  but  as  against  the  mortgagor, 
who  made  no  defence,  the  right  of  possession  in  the  mortgagee  consequent 
on  the  proceedings  under  the  Regulation  in  force  till  its  repeal  in  1882 
supported  the  decree  made  against  him  by  the  Courts  below,  froai  which 
he  had  not  appealed.  SRINAMH  DAS  v.  KHETTER  MOHUN  SINGH,  16  C. 
693  (P.C.)  =  16I.A.  85=13  Ind.  Jur.  132  =  5  Sar.  P.C.J.  315  ...  458 

(10)  Art.  142 — Burden  of  proof — Date  of  dispossession  or  discontinuance   of 

possession. — The  claimants  had  shown  that  they  formerly  were  proprie- 
tors of  the  "and  to  which  they  alleged  title,  and  from  which  they  claimed 
to  oust  the  defendants  ;  but  they  had  been  dispossessed,  or  their  possession 
had  been  discontinued,  some  years  before  this  suit  was  brought  by  them, 
and  the  land  was  occupied  by  the  defendants,  who  denied  their  title.  That 
being  so,  the  burden  of  proof  was  on  the  claimants  to  prove  their  posses- 
sion at  some  time  within  the  twelve  years  (prescribed  by  art.  142  of  sch.  II 
of  Act  XV  of  1877)  next  preceding  the  suit.  That  the  claimants  certainly 
showed  an  anterior  title  was  not  enough,  without  proof  of  their  possession 
within  twelve  years,  to  shift  the  burden  of  proof  on  to  the  defence  to  show 
that  the  defendants  were  entitled  to  retain  possession.  MOHIMA  CHUNDER 
MoZOOMDAR  V.  MOHESH  CHUNUER  NEOGHI,  16  C.  473  (P.  C.)sel6  I.  A.  23 
=  5  Sar.  P.C.J.  321  —  312 

(11)  Art.  142— Symbolical  possession.— On  the  7th  November  1868,  certain  pro- 

perty was  purchased  by  one  Gopal  Doss  Banerjee  at  a  sale  held  in  execu- 
tion of  a  decree  obtained  against  one  Jogodanund  Gossami.  On  the  8th 
January  1873.  the  purchaser  obtained  a  sale  certificate,  and  on  the  10th 
August  1873,  was  put  into  symbolical  possession  of  the  property  through 
the  Court.  On  the  3rd  March  1875.  the  plaintiff,  in  execution  of  a  decree 
obtained  against  Gopal  Doss  Banerjee,  purchased  this  property,  symboli- 
cal possession  of  the  property  being  given  to  him  by  the  Court  on  the  31st 
March  1375.  On  the  7th  August  1885.  the  plaintiff  brought  this  suit  to 
recover  possession  of  this  property  alleging  that  he  had  been  dispossessed 
therefrom  on  the  13th  July.  1885  by  the  defendant  No.  2.  who  had  taken 
an  izara  of  the  property  from  the  son  of  Jogodanund.  The  defence  set  up 
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was  limitation  :  Held,  that  on  the  principle  laid  down  in  5  C.  584,  the 
suit  was  not  barred.  JOGOBUNDHU  MITTER  v.  PURNANUND  GOSSAMI, 
16  C.  530  (F.  B.)  ...  350 

(12)  Arts.  142,  144 — Proprietors  having  refused  at  the  first  regular  settlement 

to  engage  and  others  having  been  admitted  as  malguzars  of  the  land, 
effect  of  lapse  of  time — Discontinuance  of  possession. — Article  144  of 
sch.  II  of  Act  XV  of  1877,  as  to  adverse  possession,  only  gives  the  rule 
of  limitation,  where  there  is  no  other  article  in  the  schedule  specially  pro- 
viding for  the  case.  The  proprietary  right  would  continue  to  exist  until, 
by  the  operation  of  the  law  of  limitation,  it  has  become  extinguished;  but 
if  a  claim  comes  within  the  terms  of  art.  142  (enacting  that  when  the  plain- 
tiff, while  in  possession  of  the  property,  has  been  dispossessed,  or  has 
discontinued  possession,  limitation  shall  run  from  the  date  of  the  dis- 
possession or  discontinuance),  in  such  a  case  by  the  law  of  Act  XV  of  1877, 
and  previously  of  Act  IX  of  1871,  adverse  possession  is  not  required  to  be 
proved  in  order  to  maintain  a  defence.  At  the  regular  settlement  in  the 
Delhi  district  (1843)  the  plaintiffs'  ancestors,  ex  mafidars  of  a  plot  on  which 
the  rent  free  tenure  had  been  resumed  in  1838,  declined  to  engage  for  the 
revenue ;  and  the  plot  was  assessed  along  with  the  village  in  which  it  was  ; 
the  village  proprietors  through  the  lambardars  engaging  for  and  obtaining 
the  land.  At  the  revision  of  settlement,  more  than  thirty  years  after, 
the  plaintiffs  claimed  possession,  alleging  their  title,  and  that  the  village 
co-parceners  held  only  in  farm  from  the  Collector  for  the  period  of  settle- 
ment :  Held,  that  there  had  been  a  dispossession,  or  discontinuance  of 
possession,  within  the  meaning  of  art.  142  ;  and  that  whether  any  pro- 
prietary right  had  existed  or  not  in  the  plaintiffs'  ancestors,  the  12  years' 
limitation  ran  from  the  date  of  the  dispossession,  or  discontinuance. 
MAHAMMUD  AMANULLA  KHAN  v.  BADAN  SINGH,  17  C.  137  (P.  C.)  =  l6 
I.A.  148=13  Ind.  Jur.  330=5  Sar.  P.  C.  J.  412=23  P.C.  1890  ...  629 

(13)  Art.  166— See  SALE,  17  C.  769. 

(14)  Art.  179 — Application  for  execution  by  benamidar — Application  not  in  ac- 

cordance with  law- — In  a  suit  brought  for  a  declaration  of  the  plaintiff's 
right  to  hold  certain  property  free  of  a  mortgage  decree  which  had  been 
purchased  by  one  G,  on  13th  August  1878,  in  execution  of  which  decree 
several  applications  were  made  to  have  the  name  of  G  substituted  for  that 
of  the  original  decree- holder,  but  in  none  of  these  applications  was  any 
further  step  taken  towards  execution  of  the  decree,  or  any  order  made  for 
substitution  of  the  name  of  G  until  18th  July  1885,  when  after  notice 
under  s.  232  of  the  Civ.  Pro.  Code,  G's  name  was  substituted  as 
decree-holder  and  execution  taken  out  against  the  mortgaged  property,  G 
was  found  to  be  only  a  benamidar  so  far  as  his  purchase  of  the  mortgage 
decree  was  concerned  :  Held,  that  G  being  merely  a  benamidar,  the 
applications  made  by  him  for  execution  of  the  decree  and  for  substitution 
of  his  name  as  decree-holder,  under  s.  232  of  the  Civ.  Pro.  Code, 
were  not  applications  made  in  accordance  with  law  within  the  terms  of 
art.  179  of  the  Limitation  Act,  1877,  so  as  to  prevent  the  operation  of  the 
Law  of  Limitation.  Execution  of  the  mortgage  decree  was  therefore 
barred.  GOUK  SUNDAR  LAHIRI  v.  HEM  CHUNDER  CHOUDHRY.  GOUR 
SUNDAR  LAHIRI  v.  HAPIZ  MAHAMED  ALI  KHAN,  16  C.  355  =  13  Ind.  Jur. 
381  ...  234 

(15)  Art.  179 — Application  to  execute  decree — Step-in-aid  of  execution-- Applica- 

tion for  sale  of  property  under  attachment. — The  application  contem- 
plated by  art.  179  of  sch.  II  of  the  Limitation  Act  and  desciibed  as 
"  an  application  for  the  execution  of  a  decree  or  order  of  any  Civil  Court, 
&c,  &c.."  is  an  application  within  the  terms  of  s.  235  of  the  Civ.  Pro. 
Code,  that  is  to  say,  an  application  setting  the  Court  in  motion  to 
execute  a  decree  in  any  manner  set  out  in  the  last  column  of  the  form 
prescribed  ;  but,  having  so  set  the  Court  in  motion,  any  further  appli- 
cation, during  the  continuance  of  the  same  proceeding,  is  an  application 
to  take  some  step  in-aid  of  execution  within  the  terms  of  cl.  4  in  the  last 
column  of  art  179  of  the  Limitation  Act.  An  application,  therefore,  for 
the  sale  of  property  under  attachment,  is  an  application  merely  in  aid  of 
an  execution  then  proceeding.  CHOWDHRY  PAROOSH  RAM  DAS  v.  KALI 
PUDDO  BANERJEE,  17  C.  53  ...  574 
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(16)  Art.  179-Application  to  take  a  step  in  aid  of  execution-Opposing  applica- 

tion to  set  aside  sale  in  execution  of  decree. — The  appearance  of  a  decree- 
holder  by  his  pleader  to  oppose  an  application  made  by  the  judgment- 
debtor  to  set  aside  a  sale  in  execution  of  the  decree  is  not  application 
within  the  meaning  of  art.  179  of  sch.  II  of  the  Limitation  Act  to  take  a 
step-in-aid  of  execution.  The  application  contemplated  by  that  article  is 
an  application  to  obtain  some  order  of  the  Court  in  furtherance  of  the 
execution  of  the  decree.  UMESH  CHWNDER  DUTTA  v.  SOONDBR 
NARAIN  DEO,  16  C  747  ...  495 

(17)  Art.    179,   cl.  2 — Appeal  against  whole  decree  by  one  defendant  only — 

Execution  of  decree — Execution  against  judgment-debtor  who  did  not 
appeal — A  plaintiff  obtained,  on  the  14th  September  1881,  a  decree 
against  two  defendants,  the  d-cree  as  against  the  first  defendant  being 
one  for  partition  ;  and,  as  against  the  second  defendant  (who  had  set  up 
a  julkar  right  on  the  lands  claimed  to  be  partitioned,  and  had  contended 
that  partition  could  not  be  had,  and  had  obtained  a  partial  decree,  but 
had  been  ordered  to  pay  partial  costs  to  the  plaintiff),  being  one  for  costs. 
The  first  deiendant  alone  appealed  against  this  decree,  but  unsuccessfully, 
his  appeal  being  dismissed  on  the  18th  January  1884.  The  decree-holder 
applied  for  execution  of  his  decree  as  against  the  second  defendant  for 
costs  in  December  1886  :  Held,  that  the  application  was  not  barred,  for 
that  limitation  ran  from  the  18th  January  1884.  NUNDUN  LALL  v. 
RAI  JOYKHISEN,  16  C-  598  ...  395 

(18)  Art.  179,  cl.  2 — "Appeal presented" — "Where  there  has  been  an  appeal" — 

Civ.  Pro.  Code  (Act  XIV  of  1882),  s.  541-Execution  of  decree.-lhe  words 
"appeal  presented"  in  the  Limitation  Act,  1877,  mean  an  appeal  presented 
in  the  manner  prescribed  in  s.  541  of  the  Code  of  Civil  Procedure.  The 
words  "  where  there  has  been  an  appeal,"  in  art.  179,  cl.  2  of  sch.  II  of 
the  Limitation  Act,  1877,  mean  where  a  memorandum  of  appeal  has  been 
presented  in  Court.  In  execution  of  a  decree  against  which  an  appeal 
has  been  presented  but  rejected  on  the  ground  that  it  was  after  time, 
limitation  begins  to  run  from  the  date  of  final  decree  or  order  of  the 
Appellate  Court.  AKSHOY  KUMAR  NUNDI  v.  CHUNDER  MOHUN 
CHATHATI,  16  C.  250  ...  165 

(19)  Art.  179,  cl.  4 — Suit  to  set  aside  order  in  claim  case- Execution  of  decree 

— Application  in  continuation  of  a  prtvious  application  for  execution — 
Steps-in-aid  of  execution.— Cl.  4,  art.  179,  sch.  II  of  the  Limitation  Act, 
1877,  does  not  include  a  suit  to  set  aside  an  order  passed  in  claim  case.  R 
and  L  obtained  a  decree  against  B  on  the  7th  March  1881,  and  in  execu- 
tion of  that  decree  certain  property  belonging  to  B  was  attached  on  the 
llth  June  1883.  Thereupon  a  claim  was  made  to  the  attached  property 
by  third  parties,  and  a  two-thirds  share  therein  was  released  by  the  Court 
executing  the  decree.  On  the  22nd  March  1884,  R  and  L  instituted  a 
suit  for  a  declaration  that  the  entire  property  was  liable  to  be  sold  under 
their  decree,  and  obtained  a  decree  on  the  29th  March  1886.  This  decree 
was  reversed  by  the  lower  Appellate  Court  which  upheld  the  order  releas- 
ing a  two-thirds  share  of  the  property,  and,  on  22nd  July  1:87,  the  High 
Court  affirmed  the  decree  of  the  lower  Appellate  Court.  On  the  15th 
August  1887,  R  and  L  applied  for  execution  of  their  decree  in  respect  of 
the  remaining  one-third  share  ;  B  objected  that  the  application  was  barred. 
Held,  that  the  application  of  the  15th  August  1888  was  not  a  continua- 
tion of  the  application  of  the  llth  June  1883.  Held,  also,  that  the  insti- 
tution of  the  suit  on  the  22nd  March  1884  and  the  appeal  to  the  High 
Court  from  the  decree  of  the  lower  Court  were  not  steps-in-aid 
of  execution.  RAGHUNANDUN  PERSHAD  v.  BHUGLOO  LAL,  17  C.  268  ...  717 

(20)  Arts.  179,  180— Execution   of  decree—Civ.  Pro.  Code    (Act  VIII  of  1859). 

ss.  287,  288,  (Act  XIV  of  1822).  ss.  227,  228— Transfer  of  Decree  to  High 
Court  for  execution,  period  of  limitation,  applicable. — Having  regard  to 
the  provisions  of  ss.  227  and  228  of  the  Code  of  Civil  Procedure  (Act  XIV 
of  1882),  the  period  of  limitation  applicable  to  the  execution  of  a  decree 
transmitted  by  one  Court  to  another  for  execution,  depends  on  the  charac- 
ter of  the  Court  which  passed  the  decree,  and  not  on  the  character  of 
the  Court  executing  it.  S,  a  judgment-creditor,  who  had  obtained  his 
decree  in  the  Calcutta  Court  of  Small  Causes  on  the  29th  July  1884,  had 
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it  transferred  to  the  High  Court  for  execution,  and  took  certain  proceed- 
ings there  to  execute  it,  which  resulted  in  an  order  passed  on  the  13th 
June  1885,  for  payment  out  to  him  of  certain  monies  realised  in  the 
proceedings  in  part  satisfaction  of  his  decree.  Payment  was  actually 
ma<1e  on  the  8th  August  1885.  The  next  step  in  execution  was  an  appli- 
cation made  on  the  14th  September  1888  ;  the  usual  notice  was  issued, 
and  no  cause  being  shown  by  the  judgment-debtor,  an  order  was  made 
on  the  19th  December  for  the  attachment  of  certain  monies  in  the  hands 
of  a  Receiver  belonging  to  the  judgment-debtor.  These  monies  were  also 
attached  by  other  judgment-creditors.  The  question  was  then  referred 
to  the  Registrar  to  enquire  and  report  who,  under  the  provisions  of  s.  295 
of  the  Code  of  Civil  Procedure,  were  entitled  to  share  in  such  monies, 
and  in  what  proportion.  It  was  objected  that  S  was  not  entitled  to  share 
on  the  ground  that  on  the  14th  September  1888  the  right  to  execute  his 
decree  was  barred  by  limitation.  The  question  was  referred  by  the  Regis- 
trar to  the  Court.  Held  that  as  under  art.  179,  sch.  II  of  Act  XV  of  1877 
the  period  applicable  to  decrees  of  the  Small  Cause  Court  was  three  years, 
the  application  of  the  14th  September  1888  was  barred  by  limitation,  and 
that  S  was  not  entitled  to  share  under  the  provision  of  s.  295.  Held 
further,  that  the  order  of  the  19th  December  1888  haviug  been  made  out 
of  time,  though  on  notice  to  the  judgment  debtor,  there  was  nothing  to 
prevent  a  third  party  questioning  its  propriety,  though  the  parties  to  the 
suit  might  be  precluded  from  doing  so.  TINCOWRI  DAWN  v.  DEBEN- 
DRO  NATH  MOOKERJEE,  17  C.  491  ...  866 

Local  Government. 

See  APPEAL  IN  CRIMINAL  CASE,  17  C.  485. 

Magistrate. 

(1)  See  CRIM.  PRO.  CODE  (ACT  X  OF  1882).  17  C.  562. 

(2)  See  RECOGNIZANCE  TO  KEEP  PEACE,  16  C.  779. 

(3)  See  SUMMARY  TRIAL,  16  C.  715. 
Mahomedan  Law. 

l. — DOWER. 

2. — ENDOWMENT. 

3.— GUARDIAN. 

4.— PRE-EMPTION. 
. 1 . Dower. 

Restitution  of  Conjugal  Rights — Prompt  dower — Stipulation  as  to  residence. — 
In  a  suit  by  a  Mahomedan  husband  for  restitution  of  conjugal  rights,  the 
defendant,  his  wife,  pleaded,  first,  that  he  had  entered  into  a  stipulation 
at  the  time  of  the  marriage'  to  reside  with  her  in  the  house  of  her  father, 
and  that  he  had  not  done  so ;  and  secondly,  that  he  had  not  paid  the  exigible 
portion  of  the  dower  due  to  her,  the  marriage  having  been  consummated. 
Held  as  to  the  first  point,  upon  the  facts  (after  referring  to  the  authori- 
ties, but  without  deciding  whether  a  stipulation  of  this  kind  can  be  valid 
in  any  case),  that  the  stipulation  relied  upon  was  not  a  sufficient  answer 
to  the  plaintiff's  claim.  Held,  upon  the  authorities  that  the  non-payment 
of  prompt  dower  i«s  not  a  sufficient  plea  in  bar  of  such  a  suit.  HAMIDU- 
NISSA  BIBI  v.  ZOHIRUDDIN  SHEIK,  17  C.  670  ...  986 
2.—  Endowment. 

An  appropriation  not  within  the  principle  ofwakl-Property  settled  on  members 
of  grantor's  family  with  a  charge  upon  it  for  religious  and  charitable 
purposes-Effect  of  appropriation  where  the  charge  was  not  a  substantial 
one. -Although  the  making  provision  for  the  grantor's  family  out  of  property 
dedicated  to  religious  or  charitable  purposes  may  be  consistent  with  the 
property  being  constituted  wakf,  yet  in  order  to  render  it  wakf  the  pro- 
perty must  have  been  substantially  and  not  merely  colourably  dedicated 
to  such  purposes.  Although  an  instrument  purporting  to  dedicate  property 
as  "  fisabi  lillah  wakf,"  and  vesting  it  in  members  of  the  grantor's  family 
in  succession,  "to  carry  on  the  affairs  in  connection  with  the  wakf,"  might 
include  provisions  for  the  benefit  of  the  grantor's  family  without  its  opera- 
tion as  a  wakf  being  annulled  yet,  on  the  other  hand,  it  would  not  operate 
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to  establish  wakf,  as  it  did  not  devote  a  substantial  part  of  thu  property  to 
religious  or  charitable  purposes.  Without  determining  how  far  provisions 
for  the  grantor's  family  might  form  part  of  a  settlement  for  religious  or 
charitable  purposes,  and  yet  not  deprive  it  of  its  character  as  establishing 
wakf,  the  committee  approved  the  decision  in  13  W.R.,  235,  to  the  effect 
that  the  mere  charge  upon  the  profits  of  the  estates  of  certain  items  which 
must  in  the  course  of  time  have  ceased,  being  for  the  benefit  of  one  family 
did  not  render  an  endowment  invalid  as  a  wakf.  In  the  present  case 
however,  there  being  no  authority  for  holding  a  gift  to  be  good  as  a  wakf 
without  there  being  a  substantial  dedication  of  the  property  to  charitable 
or  religious  uses  at  some  time  or  other,  and  the  uses  prescribed  involving 
only  on  outlay  suitable  for  such  a  family  to  make  in  charity,  the  gift 
was  held  not  to  be  a  substantial,  or  bona  fide,  dedication  of  the  property 
as  wakf.  The  use  of  this  expression  and  others  being  only  to  cover 
arrangements  for  the  benefit  of  the  family  and  to  make  their  property  in- 
alienable, the  property  was  not  constituted  wakf,  nor  was  it  freed  from 
liability  to  attachment  in  execution  of  a  decree  against  one  of  the  grantees. 
MAHOMED  AHSANULLA  CHOWHDRY  v.  AMARCHAND  KUNDU,  17  C  498 
(P.C.)  =  17I.A.  28  =  5  Sar.  P.C.J.  476  871 

3. — Guardian. 

Power  of  guardians— Sale  by  guardian  of  property  to  which  ward's  title  was 
in  dispute,  for  the  benefit  of  the  latter. — By  the  Mahomedan  Law,  guar- 
dians are  not  at  liberty  to  sell  the  immoveable  property  of  their  wards,  the 
title  to  which  property  is  not  disputed,  except  under  certain  circumstances 
specified  in  Macnaghten's  Principles  of  Mahomedan  Law,  Ch.  VIII.  cl.  14. 
But,  where  disputes  existing  as  to  the  title  to  revenue-paying  land,  of 
which  part  formed  the  wards'  shares,  sold  by  their  guardian,  where  thereby 
ended,  and  it  was  renderedjpracticable  for  the  Collector  to  the  effect  a  settle- 
ment of  a  large  part  of  the  land,  a  fair  price  moreover  having  been 
obtained,  the  validity  of  the  sale  was  maintained  in  favour  of  the  purcha- 
ser as  against  the  wards  for  whose  benefit  the  transaction  was.  Although 
the  sale  deed  incorrectly  stated  the  purpose  of  the  sale  to  have  been  to 
liquidate  debts,  a  statement  repeated  in  a  petition  to  the  Collector,  asking 
that  settlement  of  the  shares  sold  should  be  made  with  the  purchaser,  yet, 
on  the  transaction  being  afterwards  impeached  by  the  wards,  held,  that 
it  was  open  to  the  guardian  to  prove  the  real  nature  of  the  sale,  and  to 
show  that  it  was  one  beneficial  to  them.  KALI  DUTT  JHA  v  ABDUL 
ALI,  16  C.  627  (P.C)  =  16  I.A.  96=13  Ind.Jur.  130=5  Sar.  P.C.J.  326  ...  413 

4.— Pre-emption. 

Ceremonies   of  "  immediate  demand  "   and  "  demand  with  invocation." 

When  a  person  claiming  a  right  of  pre-emption  has  performed  the  talab- 
i-mawasibat  in  the  presence  of  witnesses,  but  not  in  the  presence  either 
of  the  seller  or  of  the  purchaser,  or  on  the  premises,  it  is  necessary  that, 
when  performing  the  talab-i-ishad,  he  should  declare  that  he  has  made  the 
talab-i-mawasibat ,  and  at  the  same  time  should  invoke  witnesses  to  attest 
it.  RUJJUB  ALI  CHQPEDAR  v.  CHUNDI  CHURN  BHADRA,  17  C.  543  (F.B.)  902 

Majority. 

See  MINOR,  17  C.  944. 
Management. 

See  SPECIFIC  PERFORMANCE,  17  C.  223. 
Manager. 

(1)  See  ACT  IX  OF  1879  (COURT  OF  WARDS,  BENGAL),  16  C.  89. 

(2)  See  MINOR,  17  C.  944. 
Map, 

See  EVIDENCE,  16  C.  186. 
Maritime  Law. 

Jettison — Right  to  general  average  contribution — Right  of  shippers  of  jettisoned 
cargo — Default  of  Master — Right  of  shipowner-Remedies  of  shippers — Lien 
on  cargo  saved  in  consequence  of  jettison. — In  jettison  of-part  of  a  general 
cargo  the  right  of  those  entitled  to  contribution,  and  the  corresponding 
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obligations  of  the  contributors,  originating  in  the  actual  presence  of  a  com- 
mon dangeri  not  in  the  causes  of  it,  are  mutually  perfected  whenever  the 
goods  of  some  of  the  shippers  (not  being  wrong-doers,  or  those  responsible 
for  the  latter)  have  been  advisedly  sacrified,  and  the  property  of  others 
has  been  thereby  preserved.  Such  exceptions  as  that  recognized  where 
the  average  loss  has  been  occasioned  by  the  ship's  being  unseaworthy 
[Schloss  v.  Hcriot,  14  C.  B.  (N.S  )  59],  and  as  that  made  in  the  refusal  of 
contribution  to  shippers  of  deck,  cargo  when  jettisoned,  are  in  truth  hut 
limitations  on  the  above  rule,  which  have  been  introduced  from  equitable 
considerations.  Where  a  ship  was  standard  owing  to  the  negligence  of 
her  master,  and  thereby  ship  and  cargo  w<-re  placed  in  a  position  of  such 
danger  as  Jo  make  it  necessary  to  jettison  part  of  the  cargo  in  order  to  save 
the  remainder  and  the  ship  :  Held,  that  innocent  owners  of  the  jettisoned 
cargo  were  entitled  to  general  average  contribution:  but  that  the  owners  of 
the  ship  were  not  entitled  (their  legal  relations  to  the  shippers  not  having 
been  varied  by  contract).  The  rules  of  Maritime  Law  as  to  the  rights  and 
remedies  in  a  case  of  jettison  are  :  (1st)  each  owner  of  jettisoned  goods 
becomes  a  creditor  of  the  ship  and  cargo  saved  ;  and  (2nd)  he  has  a  direct 
claim  against  each  of  the  owners  of  the  ship  and  cargo  for  a  pro  rata 
contribution  towards  is  indemnity.  Contribution  can  be  recovered  by 
the  owner  of  jettisoned  goods  either  by  direct  suit,  or  by  enforcing, 
through  the  ship-master,  who  is  his  agent  for  this  purpose,  alien  on  each 
parcel  of  the  goods  saved,  belonging  to  each  separate  consignee,  for  a  due 
proportion  of  his  claim.  STRANG  STEEL  &  Co.  v.  SCOTT  &  Co.,  17 
C.  362  (P.C.)  =  16  I. A.  240  =  5  Sar.  P.C.J.  338  ...  780 

Marriage. 

Suit  for  nullity  of  marriage — Divorce  Act  (IV  of  1869),  ss.  18,  19  (2) — Domi- 
cile of  origin — Religious  communion. — Where  the  petitioner,  member  of 
the  Church  of  England,  came  to  India  about  the  year  1867,  his  domicile  of 
origin  being  then  English,  and  in  1871  married  the  illegitimate  sister 
(since  deceased)  of  his  second  wife,  whom  he  subsequently  married  in  1887 
it  being  uncertain  what  his  domicile  was  at  the  date  of  his  first  marriage  : 
Held,  in  a  suit  for  nullity  of  marriage,  that  either  the  petitioner  carried 
with  him  to  India  the  laws  as  to  capacity  to  marry  by  which  he  was  origi- 
nally governed,  or  he  was  governed  by  the  law  of  the  class  to  which  he 
belonged,  and  that  iu  either  case  the  marriage  could  not  be  supported. 
BILLIARD  v.  MITCHELL,  17  C.  324  ...  755 

Married  Woman. 

See  MINOR,  17  C.  488. 

Master  of  Ship. 

See  MARITIME  LAW,  17  C.  362. 
Material  Irregularity. 

See  SALE.  16  C.  33. 
Matters  in  issue. 

See  RES  JUDICATA,  16  C.  103. 
Merchant  Shipping  Act,  1854  (17  and  18  Vic.,  c.   104). 

S.  267 — Trial  of  British  Seamen  for  offences  committed  on  British  ship  on  the 
High  Seas — Procedure  at  such  trial — Murder — Admiralty  Courts — 
British  Seamen  on  British  ship — Letters  Patent.  High  Court,  1865, 
d.  26 — Case  certified  by  Advocate-General. — A  British  seamen  who  stood 
charged  with  the  murder  of  a  fellow  .sailor  on  Board  a  British  ship  on  the 
high  seas,  was  tried  by  a  Judge  of  the  High  Court,  under  the  Code  of 
Criminal  Procedure,  the  chief  evidence  against  the  prisoner  being  that  given 
in  the  depositions  of  the  Captain  and  Second  Officer  of  the  ship,  taken  on 
commission  ;  this  evidence  was  admitted  in  evidence,  and  the  prisoner  was 
convicted,  and  sentenced.  It  was  objected,  that,  under  s.  267  of  the  Mer- 
chant Shipping  Act  of  1854,  the  prisoner  ought  to  have  been  tried  in  every 
respect  as  though  the  trial  had  been  held  at  the  Central  Criminal  Court  in 
London,  and  that  the  law  of  evidence  to  be  applied  was  that  prevailing  in 
England :  Held,  on  a  case  certified  by  the  Advocate-General,  under 
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cl.  26  of  the  Letters  Patent,  that  the  prisioner  had  been  properly  tried  ac- 
cording to  the  ordinary  practice  of  tha  High  Court,  and  that  the  evidence 
was  admissible  against  him.  QUEEN-EMPRESS  v.  BARTON,  16  C.  238  ...  157 

Mesne  Profits. 

(1)  Sea  COURT  FEES  (ACT  VII  OF  1870),  17  C.  281. 

(2)  See  EXECUTION  OF  DECREE,  16  C.  40. 

(3)  See  HINDU  LAW,  (PARTITION),  16  C.  397. 

(4)  See  RES  JUDICATA,  17  C.  968. 

(5)  See  VALUATION,  17  C.  704. 

Minor. 

(1)  Age  of  majority — Guardian  and  Manager — Act  XL  of  1858,  ss.  4,  7,  12 — 

Majority  Act  (IX  of  1875),  s,  3— Court  of  Wards'  Act  (Bengal  Act  IX  of 
1879),  ss.  7,  11,  20,  65. — In  a  suit  to  recover  money  due  upon  certain 
promissory  notes  executed  between  the  14th  December  1885.  and  the  16th 
March  1886,  the  defendant  pleaded  (inter  alia)  minority,  and  alleged  that 
by  an  order  of  the  Civil  Court  the  Collector  had  been  appointed  his 
guardian  and  manager  of  his  estate  under  Act  XL  of  1858  ;  that  on  the 
6th  December,  when  he  was  nineteen  years  of  age,  his  estate  had  been 
released  by  the  Court  of  Wards  and  was  made  over  to  his  father  on 
the  17th  December ;  that  on  the  30th  December  the  District  Judge 
held  that  he  was  still  a  minor,  and  appointed  a  manager  of  his 
estate,  and  that  the  District  Judge's  order  had  been  upheld  on 
appeal  by  the  High  Court.  Held,  that  there  was  no  evidence  that  a  guard- 
ian of  the  person  or  property  of  the  defendant  had  ever  been  appointed 
within  the  meaning  of  s.  3  of  the  Indian  Majority  Act  (IX  of  1875),  and  as 
the  defendant  was  not  under  the  jurisdiction  of  the  Court  of  Wards  at  the 
time  of  the  execution  of  the  promissory  notes,  he  was  then  no  longer  a 
minor,  but  sui  juris  and  competent  to  enter  into  a  binding  contract. 
Held,  that  the  Collector  is  not  a  Court  of  Justice  within  the  meaning  of 
s.  3  of  the  Majority  Act.  A  Collector  appointed  under  s.  12  of  Act  XL  of 
1858"  cannot  properly  be  styled  the  guardian  of  a  minor's  property.  Held, 
that  under  s  3  of  the  Majority  Act  the  disability  of  minority  only  con- 
tinues so  long  as  the  Court  of  Wards  retains  charge  of  a  minor's  property 
and  no  longer.  BRIJMOHUN  LALL  v.  RUDRA  PERKASH  MISSER,  17 
C.  944  ...  1175 

(2)  Representation  of  Minor    in  suits — Married  woman — Next  friend — Civ. 

Pro.  Code  (Act  XIV  of  1832),  s.  445. — A  married  woman  may  act  as  the 
next  friend  of  an  infant  plaintiff.  ASIRUN  BIBI  v.  SHARIF  MONDUL,  17  C. 
488  (F.B.)  ...  864 

(3)  See  ACT  XL  OF  1858  (MINORS),  17  C.  347. 

(4)  See  ACT  IX  OF  1879  (COURT  OF  WARDS)  BENGAL,  17  C.  688. 

(5)  See  EVIDENCE  ACT  (I  OF  1872),  17  C.  849. 

(6)  See  EXECUTION  OF  DECREE,  16  C.  40. 

(7)  See  LIMITATION  ACT  (XV  OF  1877),  17  C.  263. 

(8)  See  PRACTICE,  16  C.  771. 

Mischief. 

See  PENAL  CODE  (ACT  XLV  OF  I860),  17  C.  852. 

Misdirection. 

See  ACCOMPLICE,  17  C.  642. 

Misrepresentation, 

(1)  See  BENAMI  TRANSACTION,  17  C.  137,  148. 

(2)  See  CONTRACT,  17  C.  291. 

Money. 

(1)  See  LIMITATION  ACT  (XV  OF  1877).  16  C.  25. 

(2)  See  SECURITY  FOR  COSTS,  17  C.  610. 
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l.— GENERAL. 
2. — BOND. 
3. — FORECLOSURE. 
4.— PRIORITY. 
5. — REDEMPTION. 
6. — SALE. 

1  .—General. 

Power  of  Receiver  to  create — See  RECEIVER,  17  C.  614. 
2.— Bond. 

See  DECREE,  16  C.  540. 
3  .—Foreclosure. 

See  MORTGAGE  (REDEMPTION),  16  C.  246. 
4.— Priority. 

Of  mortgage — Intention  of  preserving  prior  security  presumed — Mortgagee — 
Mortgagor. — On   the   29th    November   1882,   H   mortgaged  to  the   plain- 
tiff his   one-third   share    in    a    house    and    garden   to   secure    Rs     1.000 
with  interest  at  12  per  cent.     On   the   3rd  January    1884,    H    mortgaged 
his  one-third  share  in  the  same  house  to  a  third  person  to  secure  Rs.  1 ,000 
with  interest  at  18  per  cent.  On  the  14th  May  1884,  H  and  his  two  brothers 
mortgaged   to   the   plaintiff   the   entirety   of  the  said  house  and  garden  to 
secure  Rs.  3.400  with  interest  at  18  per  cent.     This  last  mortgage  recited 
the  mortgage  of  29th  November  1882.  and  a  further  loan  of  Rs.  100  by  the 
plaintiff   to   H,   and  contained  the  following  clause : — '*  Now  in  order  to 
liquidate  the  said  debt  and  on  account  of  our  necessity,  we  three  brothers 
do  this  day  mortgage   to  you  whatever  right,   title  and  interest   we  have  in 
the  said  two  premises  and  take  the  loan  of  Rs.    3,400  ;   out   of   this   money 
we  have  also  liquidated  the  said  debt  ;  therefore,   for  interest   of  the  said 
money,  we  are  paying  at  the   rate  of   Re.    1 — 8   per   month  ;"   held,  that 
the   transaction   of  the   14th   May   1884,   did  not  amount  to  payment  of  the 
original  debt,  but  was  in  reality  a  further  advance  and  a  fresh  security  for 
both  the  old  debt  and  the  fresh  advance,  on   different  terms  as   to  interest, 
the  old   debt  remaining    untouched  ;  but   that  even  had  the  original    debt 
been  satisfied  thereby,  that  fact  would  not  have  necessarily  destroyed  the 
security,  the   presumption  being,    unless  an  intention  to  the  contrary  were 
shown,  that  the  plaintiff    intended  to   keep  the  security  alive  for  his   own 
benefit.    GOPAL    CHUNDER    SREEMANV  v.   HEREMBQ   CHUNDER  HOL- 
DAR,  16  C.  523  ...          345 

5.— Redemption, 

(1)  Right  of — Foreclosure  decree — Order  absolute — Redemption  of  mortgage 

befcre  order  absolute — Transfer  of  Property  Act  (IV  of  1882)  s.  87. — In  a 
foreclosure  action,  the  mortgagor  can  redeem  at  any  time  until  the  order 
absolute  is  made  under  s.  87  of  the  Transfer  of  Property  Act.,  1882.  Po- 
RESH  NATH  MOJUMDAR  v.  RAMJODU  MOJUMDAR,  16  C.  246  ...  162 

(2)  Right — Redemption  claimed  under  terms  of  mortgage — Insufficient  tender 

of  mortgage  money — Transfer  of  Property  Act  (IV  of  1882).  ss,  60.  83, 
and  84. — According  to  the  judgment  of  the  Appellate  Court  below,  a 
mortgagor  having  liberty  by  the  terms  of  his  mortgage  to  redeem  at 
the  end  of  its  second  year, "on  payment  of  the  whole  of  the  principal 
and  interest,  was  not  entitled  to  a  decree  for  redemption,  in  a  suit 
brought  after  the  close  of  the  second  year  on  showing  only  that  in 
the  first  half  of  the  second  year  the  principal  money  had  been  depo- 
sited in  Court,  and  that  for  the  interest,  for  both  years,  decrees  had 
been  obtained  by  the  mortgagee  against  him  before  bis  suit  was  instituted. 
The  above,  not  showing  payment  or  tender  of  tre  interest  of  which  pay- 
ment was  secured  by  the  mortgage,  on  appeal  was  dismissed.  HEWAN- 
CHAL  SINGH  v.  JAWAHIR  SINGH,  16  C.  307  (P.C.)  =  Rafique  and  Jackson's 
P.C.  No.  107  ...  202 

6  —Sale. 

Of  mortgaged  property — Purchase  by  a  mortgagor  at  a  judicial  sale  of  interest 
under  a  second  mortgage — Rights  against  the  mortgagor  of  purchaser  at 
a  sale  in  execution  of  a  consent  decree  upon  the  first  mortgage. — The  same 
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property,  with  other,  was  mortgaged,  first  to  one  mortgagee  and  secondly 
to  another.  Decrees  were  obtained  upon  both  mortgages  :  the  terms  of 
the  first  decree  givi/ig  effect  to  a  compromise  between  the  mortgagor  and 
the  first  mortgagee.  Sales  in  execution  followed  ;  but  before  the  sale 
under  the  decree  upon  the  first  mortgage  was  effected,  the  sale  under  the 
decree  upon  the  second  took  place,  the  possession  remaining  with  the 
purchaser  at  the  first  sale,  who  was  acting  benami  for  the  mortgagor. 
At  the  subsequent  sale  under  the  decree  upon  the  first  mortgage,  the 
plaintiff  purchased  and  now  sued  for  possession.  The  High  Court  decided 
that  the  plaintiff  was  entitled  to  the  first  mortgage  lien,  in  consequence 
of  his  purchase  at  the  second  sale;  and,  all  persons  interested  in  the 
matter  being  before  the  Court,  that  the  proper  course  was  to  direct  an 
inquiry  as  to  how  much  of  the  mortgage-debt  was  chargeable  upon  that 
porlion  of  the  property  which  formed  the  subject  of  the  appeal  ;  and  to 
direct  that  so  much  of  the  mortgage-debt  should  be  realized  by  the  sale 
of  that  property.  Held,  that  this  judgment  incorrectly  treated  the 
plaintiff  as  mortagee,  refusing  him  a  charge  for  the  full  amount  of  his 
purchase-money.  The  case  depending  upon  its  own  circumstances,  it 
would  be  contrary  to  equity  to  allow  the  mortgagor  to  set  up  any  right  to 
possession  as  acquired  by  his  purchase  ;  and  that  the  plaintifi,  as  against 
him,  was  entitled  to  a  decree  for  possession  as  purchaser.  LUTF  An 
KHAN  v.  FUTTEH  BAHADUR,  17  C.  23  (P.C.)  =  16  I. A.  129=13  Ind.  Jur. 
249=5  Sar.  P.CJ.  364  ...  554 

Mortgagee. 

(1)  See  LIMITATION  ACT  (XV  OF  1877),  17  C.  693. 

(2)  See  MORTGAGOR,  10  C.  682. 

(3)  See  SALE,  16  C.   132  ;   17  C.   148. 
Mortgagor. 

(1)  Purchase   of  mortgaged  property  by  mortgagee  at  judicial  sale  on  leave 

obtained  to  bid. — Where  mortgagees  executed  their  decree  on  the  mort- 
gage, and  having  obtained  leave  to  bid  at  the  judicial  sale,  purchased  the 
property  :  Held,  that  they  could  not  be  held  to  have  purchased  as  trustees 
for  the  mortgagors,  the  leave  granted  to  bid  having  put  an  end  to  the  dis- 
ability of  the  mortgagees  to  purchase  for  themselves,  putting  them  in  the 
same  position  as  any  independent  purchasers.  MAHABIR  PERSHAD 
SINGH  v.  MACNAGHTEN,  16  C.  682  (P.O.)  =  16  I. A.  107=13  Ind.  Jur. 
133=5  Sar.  P.C.J.  345  —  «l 

(2)  See  SALE,  16  C.  132. 
Munsif. 

See  SALE,  17  C.  474. 
Murder. 

See  MERCHANT  SHIPPING  ACT,  1854  (17  &  18  Vic.,  C.  104),  16  C.  238. 

Mutual  Assurance  Society. 

See  COMPANIES  ACT  (VI  OF  1882),  17  C.  786. 
Navigable  River. 

See  FISHERY,  17C.  963. 
Negligence. 

See  ACT  III  OF  1865  (CARRIERS),  17  C.  39. 
Negotiable  Instruments  Act  (XXVI  of  1881). 

S.  35— See  DECREE,  16  C.  804. 
Next  Friend. 

(1)  See  MINOR,  17  C.  488. 

(2)  See  PRACTICE,  16  C.  771. 
Nisf-Kherajdar. 

See  ASSAM  LAND  AND  REVENUE  REGULATION.  1886,  17  C.  819, 
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(1)  See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  16  C.  661. 

(2)  See  SALE.  17  C.  474. 

(3)  See  VENDOR  AND  PURCHASER,  16  C.  414. 
Notification. 

See  APPEAL  (GENERAL),  16  C.  426. 
Novation. 

See  CONTRACT,  17  C.  432. 
Nullity. 

(1)  See  DEED,  17  C.  937. 

(2)  See  MARRIAGE,  17  C.  324. 
Obstruction. 

(1)  See  ACT  III  OF  1884  (BENGAL  MUNICIPAL).  17  C.  684. 

(2)  See.CRiM.  PRO.  CODE  (ACT  X  OF  1882),  17  C.  562. 
Occupancy  Ryot. 

See  LIMITATION,  17  C.  926. 

Offence. 

See  MERCHANT  SHIPPING  ACT,  1854  (17  and  18  Vic.,  C.  104),  16  C.  238. 

Offerings. 

See  RIGHT  OF  SUIT,  17  C.  906. 
Open  Cover. 

See  INSURANCE,  16  C.  564. 

Order. 

(1)  Directing  payment  of  money  at  a  certain  'date— See   Civ.   PRO.     CODE  (ACT 

XIV  OF  1882),  16  C.  16. 

(2)  Disallowing    claim  to  attached    property — See    LIMITATION    ACT    (XV    OF 

1877),  17  C.  260. 

(3)  Granting    certificate    to    act   as   guardians    of   minor— See  ACT  XL  OF  1858 

(MINORS),  17  C.  347. 

(4)  Granting  leave  to  appeal  to  Privy  Council — See  REVIEW,  1C  C.  292  (N). 

(5)  In   claim  case,   suit  to  set  aside— See  LIMITATION  ACT  •( ACT  XV  OF  1877), 

17  C.  268. 

(6)  In  execution  of  decree — See  RES  JUDICATA,  17  C.  57. 

(7)  Of  affiliation— See  CRIM.  PRO.     CODE  (Act  X  OF  1882),  16  C.  781. 

(8)  Of   District  Judge  admitting  person  as   caveator — See  APPEAL  (GENERAL), 

17  C.  48. 

(9)  Of  Judge  in  Privy  Council  Department — See  APPEAL  (TO  PRIVY  COUNCIL), 

17  C.  455. 

(10)  Setting  aside  ex  parte  decree — See  APPEAL  (GENERAL),  16  C.  426. 

(11)  To  abstain   from   certain  act — See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  16 

C.  80. 

(12)  To  abstain  from  certain   Act-^See   SUPERINTENDENCE   OF  HIGH  COURT, 

16  C.  80. 

(13)  Under  s.  312.  Civ.  Pro.  Code,  1882— See  APPEAL  (GENERAL),  16  C.  429. 

Oudh. 

Rules  for  registratron  in  Oudh— See  REGISTRATION,  16  C.  468. 

Oudh  Talukdars. 

Title  obtained  by  Talukdar  under  his  sanad — Effect  of  confiscation  of  1858 
upon  previous  gift — Attempt  to  establish  trust  for  claimants  (is  to  part 
of  talukdari  estate — Claim  to  sub-proprietary  right  distinguished. — 
The  sanad  granting  a  talukdar's  estate  confers  prima  facie  an  absolute 
title  upon  the  grantee.  A  gift  of  villages  by  a  talukdarto  collateral  relations, 
if .  effectively  made  in  1850,  and  whether  absolute  or  only  for  the  maintenance 
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of  the  donees  out  of  the  rents  and  profits,  was  rendered,  by  the  effect  of 
the  confiscation  of  1858,  inoperative  after  that  eveut  to  establish  an  interest 
as  against  the  talukdar  holding  under  a  sanad  comprising  the  villages. 
Where  a  claim  was  based  upon  the  principle  that  the  conduct  of  a  sanad 
holding  talukdar  and  of  his  predecessor  had  been  sufficient  to  establish 
against  him  a  liability  to  make  good,  out  of  his  taluk,  interest,  as  to  which 
ground  was  supposed  to  have  been  given  for  his  relations  to  claim:  Held. 
that  such  a  claim  was  not  established  merely  by  the  claimants  having  been 
left  in  possession  of  villages,  and  having  paid  to  the  talukdar  only  the 
proportion  of  the  revenue  assessed  upon  them,  during  the  whole  time  of 
the  troubles  in  Oudh  and  afterwards.  Held,  also,  that  the  question  of 
the  claimants  having  an  under-proprietary  right  in  such  villages  was 
entirely  irrelevant  to  a  claim  for  a  declaration  that  they  had  proprietary 
right  therein,  on  which  latter  title  they  sought  to  found  a  right  to  have 
their  names  entered  in  the  settlement  record:  and  held  that,  a'though 
there  are  cases  in  which  the  claimant  of  a  proprietary  right  may  be  allowed 
to  maintain,  on  the  same  facts,  that  he  is  an  under  proprietor,  this  claim 
was  not  one  of  them.  RAM  SINGH  v.  DEPUTY  COMMISSIONER  OF 
BARABANKI.  17  C.  444  (P.C.)  =  17  I.  A,  54  =  5  Sar.  P.C.J.  486=Rafique 
and  Jackson's  P.C.  No.  156  ...  335 

Paper  Books. 

See  PRACTICE,  17  C.  289. 

Parol  Evidence. 

See  EVIDENCE,  17  C.  173. 

Parol  Trust, 

See  TRUST,  17  C.  620. 

Parties. 

(1)  Co-sharers — Right  of  some  of  several   co-sharers  to  sue   alone— Refusal  to 

join  suit  as  plaintiffs. — It  is  only  when  plaintiffs  can  show  that  those  en- 
titled as  co-sharers  to  join  with  them  have  refused  to  join  or  have  otherwise 
acted  prejudicially  to  the  plaintiff's  interests,  that  they  are  entitled  to  sue 
alone  and  make  their  co-sharers  defendants  in  the  suit.  DWARKA  NATH 
MITTER  v.  TARA  PROSUNNA  ROY,  17  C.  160  ...  645 

(2)  Joinder  of  parties — Civ.  Pro.  Code,  ss.  30  and  ^-Limitation-Signature  of 

plaint  by  one  of  several  coplaintiffs. — There  is  no  ru!e  that  a  person  named 
as  a  co-plaintiff  is  not  to  be  treated  as  a  plaintiff  unless  he  signs  and  veri- 
fies the  plaint.  Three  suits  for  money  were  filed  by  one  of  three  joint- cre- 
ditors, the  others  being  named  as  co-plaintiffs  with  him  in  the  plaints, 
which  he  alone  signed  and  verified.  An  order  was  made  by  the  Court  after 
the  filing  of  the  plaints  that  one  of  these  joint-creditors  should  be  added 
as  a  co-plaintiff,  as  if  he  had  not  been  on  the  record  already.  If  the  date  of 
that  order  had  been  the  date  of  suit  brought,  limitation  under  Act  XV 
of  1877,  sch.  II,  art.  67,  would  have  applied  ;  but  it  was  held  that  all  the 
joint  creditors  became  plaintiffs  when  the  plaints  were  filed,  the  order  add- 
ing parties  being  inoperative,  and  that  the  suits  when  instituted  w?re  not 
defective  for  want  of  parties.  MOHINI  MOHUN  DAS  v.  BUNGSI  BUDDAN 
SAHA  DAS,  17  C.  580  (P.C.)  =  5  Sar.  P.C.J.  498  ...  929 

(3)  Right  of  suit-Benatnidar- Suit  for  declaration    of  title  to.  and  for  posses- 

sion of  imntoveable  property — Disclaimer  of  real  owner  — In  a  suit  for  a 
declaration  of  the  plaintiff's  right  by  purchase  to,  and  for  possession  of, 
certain  immoveable  property,  it  was  found  on  the  evidence  that  the  plaintiff 
was  merely  a  benamidar  for  one  of  the  defendants,  and  had  no  ri  ht  to 
the  property.  That  defendant  in  his  evidence  disclaimed  any  title  to  the 
property  :  Held,  that  the  plaintiff  had  no  right  to  sue,  being  a  mere 
benamidar,  and  neither  the  disclaimer  of  the  real  owner,  nor  the  fact 
that  he  was  a  party  to  the  suit,  was  sufficient  to  enable  the  plaintiff  to 
maintain  the  suit  when  instituted  or  to  entitle  him  to  have  the  real  owner 
added  as  a  co-plaintiff.  HARI  'GofiiND  ADHIKARI  v.  AKHOY  KUMAR 
MOZUMDAR,  16  C.  364  —  240 

(4)  See  EXECUTION  OF  DECREE,  17  C.  711. 

(5)  See  PRIVY  COUNCIL,  16  C.  184. 

(6)  See  RIGHT  OF  SUIT,  17  C.  906. 

(7)  See  SALE,  17  C.  769. 

• 
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(1)  Jurisdiction  of  Civil   Court — Partition   by  Civil  Court  of  a  portion  of  a 

revenue  paying  estate— Civ.  Pro.  Code  (Act  XIV  of  1882),  s.  265 — 
Revenue  paying  estate — Partition  of,  into  several  revenue-paying 
estates. — The  meaning  of  s.  265  of  the  Code  of  Procedure  is  that  where  a 
revenue-paying  estate  has  to  be  partitioned  into  several  revenue  paying 
estates,  such  partition  must  be  carried  out  by  the  Collector.  DEBI  SINGH 
v.  SHEO  LALL  SINGH,  16  C.  203=13  Ind.  Jur.  296  ...  135 

(2)  Suit  to  stay  partition  by  Collector— Bengal  Act  (VIII  of    1876),  ss.  26,  105— 

Specific  Relief  Act  (I  of  1877),  s.  42— Declaration  of  specific  rights- 
Limitation. — A  person  bringing  a  suit  under  s.  42  of  the  Specific  Relief 
Act  to  stay  partition  directed  by  the  Collector  under  Ben.  Act  VIII  of 
1876,  on  the  ground  that  a  private  partition  has  already  been  come  to, 
must  prove  not  only  that  there  has  been  a  private  partition,  but  also  that, 
under  that  partition  he  is  entitled  to,  and  was  in  possession  of,  in  seve- 
rally some  specific  portion  of  the  property  again  sought  to  be  partitioned 
by  the  Collector  ;  and  such  person  is  entitled  to  no  declaration  affecting 
the  rights  of  other  shares  in  the  parent  estate.  Semble  : — S.  26  of 
Ben.  Act  VIII  of  1876  does  not  bar  the  right  to  bring  an  action,  but 
merely  limits  the  effect  of  the  decree  unless  the  action  is  brought  within 
a  certain  time.  KALUP  NATH  SINGH  v.  LALA  RAMDIN  LAL,  16  C.  117  ...  78 

(3)  See  HINDU  LAW  (WIDOW,)  16  C.  758. 

(4)  See  TRANSFER,  16  C.  771. 
Penal  Code  (Act  XLVof  1860). 

(I  )Ss.  71, 144,  147.  148— See  SENTENCE,  16  C.  44. 

(2)  Ss.  97,  103,  104,  105,  141,  147— See  RIOTING.  16  C.  206. 

(3)  S.  147— See  SENTENCE,  16  C.  725. 

(4)  S.  188— See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  16  C.  9. 

(5)  Ss.  191,  193— See  FALSE  EVIDENCE,  16  C,  349. 

(6)  S.  196— See  SESSIONS  JUDGE,  16C.  766. 

(7)  S.  210— Civ.  Pro.  Code  (Act  XIV  of  1882),   s.  258— Satisfaction  of  decree- 

Execution  of  decree — Fraudulently  executing  decree  after  it  has  been 
satisfied  when  satisfaction  has  not  been  certified  to  Court. — A  decree- 
holder  having  proceeded  to  execute  his  decree  against  his  judgment  debtor, 
the  latter  objected,  stating  that  the  decree  had  been  already  satisfied,  al- 
though the  adjustment  thereof  had  not  been  certified  to  the  Court  as  re- 
quired by  s.  258  of  the  Code  of  Civil  Procedure.  The  judgment-debtor 
being  under  the  circumstances  compelled  to  deposit  the  amount  of  the 
decree  in  Court,  applied  for  and  obtained  sanction  to  prosecute  the  decree- 
holder  for  an  offence  under  s.210  of  the  Penal  Code.  It  was  contended  that 
the  case  did  not  fall  within  that  section,  as  the  satisfaction,  not  having 
been  certified  to  the  Court  could  not  be  recognized  by  the  Court  executing 
the  decree,  and  that  cousequently  no  offence  had  been  committed  :  Held, 
that  the  words  ''after  it  has  been  satisfied"  used  in  s.  210  of  the  Penal 
Code  indicate  only  the  fact  of  the  satisfaction  of  the  decree.  The  fact  of 
the  satisfaction  is  of  such  a  nature  that  the  Court  executing  the  decree 
could  not  recognize  it  does  not  prevent  the  decree-holder  from  being  pro- 
perly convicted  of  an  offence  under  that  section.  MADHUB  CHUNDER 
MOZUMDAR  v.  NOVODEEP  CHUNDER  PANDIT,  16  C.  126  ...  84 

(8)  S.  210— See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  16  C.  121. 

(9)  S.  211— See  FALSE  CHARGE,  17  C.  574. 

(10)  S.  295— See  STATUTES,  17  C.  852. 

(11)  Ss.  295,  378,  403  and  425 — "Object"  held  sacred  by  any  class  of  persons- 

Killing  bulls  set  at  large  at  Sradha  in  accordance  with  Hindu  religious 
usage — "  Res  nullius  " — Property  in  Brahmini  bull — Theft — Criminal 
misappropriation — Mischief ' . — The  word  "object"  in  s.  295  of  the  Penal 
Code  does  not  include  animate  objects.  A  bull  dedicated  and  set  at  large 
at  the  Sradha  of  a  Hindu  in  accordance  with  religious  usage  is  not  an 
"object"  within  the  meaning  of  that  section.  Where  such  an  animal 
was  killed  by  certain  Mahomedans  secretly  and  at  night  in  the  presence 
of  none  but  Mahomedans  for  the  sake  of  the  meat  and  value  of  the  skin, 
held,  that  no  offence  had  been  committed  under  s.  295.  field  further, 
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that  such  a  bull  is  not  "  immoveable  property  "  within  the  meaning  of 
ss.  378  and  403.  or  "  property  "  within  the  meaning  of  s.  425  of  the  Penal 
Code,  and  could  not  therefore  be  the  subject  of  tbeft,  criminal  misappro- 
priation, or  mischief.  The  fact  that  such  a  bull  receives  some  attention 
from  the  cow-herd  of  the  persons  who  set  it  at  liberty  and  is  daily  fed  by 
him  by  direction  of  his  employers,  and  is  not  used  for  breeding  purposes 
without  their  permission  being  asked,  is  not  consistent  with  a  total 
surrender  by  those  who  set  it  at  liberty  of  all  their  rights  as  proprietors. 
ROMESH  CHUNDER  SANNYAL  v.  HIRU  MONDAL,  17  C.  852  ...  1112 

(12)  Ss.  323.  325— See  SENTENCE,  16  C.  725. 

(13)  S.  361— See  KIDNAPPING,  17  C.  298. 

(14)  Ss.  415.  419— See  CHEATING,  17  C.  606. 

(15)  Ss.  441,  and  456 — House  breaking  by  night — Criminal  Trespass—Intent. — 

When  a  stranger,  uninvited  and  without  any   right  to  be  there,  effects  an 

entry  in  the  middle  of  the  night  into  the  sleeping  apartment  of  a  woman, 

a  member  of  a  respectable  house  hold,  and  when  an  attempt  is  made  to 

capture  him,  uses  great  violence  in    his  effort  to  make  good  his  escape,  a 

Court,  should  presume  that  the  entry  was  made  with  an   intent   such   as  is 

provided  for  by  s.  441  of  the  Penal  Code.  An  accused  person  in  the  middle 

of  the  night  effected  an  entry  into  a  house  occupied  by  two  widows  members 

of   a  respectable   family.     On  an  alarm  being  given,  and  an  attempt  made 

to  capture  him,  he   made  use  of  great  violence,  and  effected  his  escape. 

Upon  these  facts  he  was  charged  with  offences  under  ss.  456  and  323  of 

the   Penal   Code.     The  defence  set  up  was  an  alibi,  which  was  disbelieved 

by  both  the  lower  Court.     Neither  Court  found  specifically   what  was  the 

intention  with  which  the  accused  entered  the  house,  but  it  was  suggested 

that   it   was   probably   for  the   purpose    of   prosecuting  an  intrigue  with 

one    of    the   woman.     There   was  no  evidence  that  he  had  been  invited 

by  her  to  go  there.     The  lower  Courts  convicted  the  accused  under  s.  456. 

It    was    contended    that,    as    the    prosecution    had   failed  to   prove  that 

the  entry  was  made  with  intert  to  commit  any  offence,  the  conviction   was 

illegal  :     Held,  that,  under  the  circumstances  of  the  case,  the  Court  ought 

lo  presume  that  the  entry  was  effected  with  such  intent  as  is   provided   for- 

by  s.  441,  and  that  the  conviction  should  be  upheld.     In  the  matter  of  tin: 

petition   of   KOILA'-H    CHUNURA    CHAKKABARTY.     KOILASH    CHUNDRA 

CHAKRABARTY  v.  THE  QUEEN  EMPRESS,  16  C.  657  434 

(16)  S.  447— See  CRIMINAL  TRESPASS.  16  C.  715. 

Penal  Code  Amendment  Act  VIII  of  1882. 

See  SENTENCE,  16  C.  442. 
Pensions. 

See  TREATY.  17  C.  234. 
Peremption  of  Appeal. 

See  APPEAL  TO  PRIVY  COUNCIL,  17  C.  66. 

Permanent  Tenure. 

See  ACT  VIII  OF  1885  (BENGAL  TENANCY).  16  C.  642, 

Personal  Contract. 

See  CONTRACT,  17  C.  115. 
Personation* 

See  CHEATING,  17  C.  606. 
Petition. 

See  SALE,  17  C.  474. 

Plaint. 

See  PARTIES,  17  C.  580. 

Police. 

See  FALSE  CHARGE,  17  C.  574. 
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See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  16  C.  612-N. 
Police  Officer. 

See  FALSE  EVIDENCE,  16  C.  3<19. 
Policy. 

See  INSURANCE,  16  C.  564. 
Possession. 

(1)  Suit  for — Previous  possession — Dispossession — Specific  Relief   Act    (I   of 

1877\  s.  9. — Mere  previous  possession  will  not  entitle  a  plaintiff  to  a  decree 
for  the  recovery  of  possession  except  in  a  suit  under  s.  9  of  the  Specific 
Relief  Act,  1877,  which  must  be  brought  within  six  months  from  the  date 
of  dispossession.  PURMESHUR  CHOWDHRY  v.  BRIJOLALL  CHOWDHRY,  17 
C.  256  ...  709 

(2)  See  CRIM.  PRO.  CODE  (Acr  X  OF  1882),  16  C.  281. 

(3)  See  DECREE,  17  C.  814. 

(4)  See  LIMITATION,  16  C.  741  ;  17  C.  926. 

(5)  See  LIMITATION  ACT  (XV  OF  1877),  16  C.  473  ;  17  C.  137. 

(6)  See  RES  JUDICATA,  17  C.  968. 

(7)  See  VALUATION,  17  C.  704. 
Possessory  Suits. 

See  LIMITATION,  16  C.  741. 
Power-of-  Attorney. 

See  PRACTICE,  16  C.  776. 
Practice. 

(1)  Application  in  suit  by  persons  not  parties    thereto — Lessors — Receiver. — 

Case  in  which  persons,  not  parlies  to  a  suit  in  which  a  Receiver  had  been 
appointed,  were  permitted  to  apply,  by  motion  or  notice,  in  the  suit  for 
the  purpose  of  establishing  their  rights  to  obtain  an  order  directing  the 
Receiver  to  make  over  to  them  certain  properties  of  which  he  was  holding 
possession  after  expiry  of  the  lease  under  which  those  properties  had  been 
held  by  him,  and  which  had  been  granted  to  his  predecessor  in  title  by 
certain  persons  through  whom  the  applicants  claimed  as  representatives. 
MAHOMED  MEDHI  GALISTANA  v.  ZOHARRA  BEGUM,  17  C.  285  ...  728 

(2)  Facts,  finding  on,  interference  with — See  APPEAL  (SECOND    APPEAL),    16  C. 

645  426 

(3)  Minor    defendant,    Application    by    next  friend  of,  for  transfer  of  case 

where  no  guardian  ad  litem  has  been  appointed — Civ.  Pro.  Code  (Act  XIV 
of  1882),  ss.  410,  441,  443,  449. — A  suit  was  instituted  in  a  Mofussil  Court 
against  two  defendants,  one  of  them  being  a  minor.  Before  a  guardian  ad 
litem  had  been  appointed  for  the  minor  defendant,  an  application  was 
made  to  tha  High  Court  to  transfer  the  case  from  the  Mofussil  Court  to 
the  High  Court  in  its  Ordinary  Original  Civil  Jurisdiction  by  the  minor 
defendant  through  a  next  friend.  It  was  contended  that  the  application 
was  informal,  and  could  not  be  granted,  and  that  no  such  application 
could  be  made  on  behalf  of  the  infant  defendant  until  a  guardian  ad  litem 
had  been  appointed,  and  then  it  should  be  made  by  him  :  Held,  that 
the  objection  should  not  prevail,  and  that  the  application  could  be  made 
through  the  next  friend.  JOTENDRONATH  MITTER  v.  RAJ  KRISTO  MITTER, 
16  C.  771  ...  511 

(4)  Omission  to  bring  forward  defence — See  RES  JUDICATA,  16  C.  682. 

(5)  Opposing  application  to  set  aside  sale — See  LIMITATION  ACT  (XV   OF    1877), 

16  C.  747. 

(6)  Power-of -attorney — Evidence  Act  (I  of  1872),  s.  85 — Letter  of  administra- 

tion, application  for . — On  an  application  for  letters  of  administration  to 
the  estate  of  a  deceased,  who  was  domiciled  in  Scotland,  and  to  whose  es- 
tate one  P  had  been  appointed  executor  dative  qua  Father,  the  applica- 
tion being  made  by  one  K ,  under  a  power-of-attorney  granted  by  P,  such 
power  not  having  been  executed  and  aul  henticated  in  the  manner  provided 
by  s.  85  of  the  Evidence  Act  :  Held,  that  the  application  must  be  refused. 
In  the  goods  of  PRIMROSE,  16  C.  776  ...  512 
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(7)  Prosecutor's  right  of  reply— Crim.  Pro.  Code  (Act  X  of  1882).  ss.  289,  292. 

— The  putting  in  as  evidence  on  his  behalf,  of  any  documentary  evidence 
by  an  accused  person  during  the  cross-examination  of  the  witnesses  for  the 
prosecution  and  before  he  is  asked  under  s.  289  if  he  means  to  adduce 
evidence,  does  not  give  the  prosecution  a  right  to  reply.  QUEEN- 
EMPRESS  v.  SOLOMON,  17  C.  930  ...  1165 

(8)  Rules  of  Original  Side,  High  Court — Appeal — Paper  Book,  Delivery  of — 

Costs. — When  an  appeal  is  filed,  but  no  paper  books  are  delivered  by  the 
appellant,  the  respondent  is  entitled  without  taking  upon  himself  to 
deliver  paper  books  to  have  the  appeal  dismissed  with  costs.  KABULI  v. 
BHULI.  17  C.  289  ...  731 

(9)  See  APPEAL  (SPECIAL),  17  C.  256. 

(10)  See  APPEAL  (TO  PRIVY  COUNCIL),  16  C.  287  ;  16  C.  292-N  ;  17  C.  66. 

(11)  See  PRIVY  COUNCIL.  16  C.  184. 

(12)  See  REMAND,  17  C.  168. 

(13)  See  REVIEW,  16  C.  788. 

(14)  See  SALE,  17  C.  152. 

(15)  See  SALVAGE,  17  C.  84. 

(16)  See  SECURITY  FOR  COSTS,  17  C.  61C. 

(17)  See  VICE-ADMIRALTY,  17  C.  337. 
Presidency  Magistrate. 

See  APPEAL  IN  CRIMINAL  CASES,  16  C.  799. 
Presumption. 

See  LAND  ACQUISITION  ACT  (X  OF  1870),  17  C.  144. 
Principal  and  Agent. 

Contract  Act  (IX  of  1872),  s.  230 — Undisclosed  principal — A  broker  gave  toone 
Gubboy  the  following  sold  note  : — "  Sold  this  day  by  order  and  for  account, 
of  E.  E.  Gubboy,  to  my  principal.  G.  P.  Notes  for  Rs.  2,00,000  (two  lacs) 
at  Rs.  98-11.  (sd.)  A.T.A.  Broker.  "  This  note  was  endorsed—"  A.T.A., 
for  principal.  "  In  a  suit  by  Gubboy  against  the  broker  for  failure  to  take 
delivery  :  Held,  that  there  was  nothing  in  this  contract  to  rebut  the  per- 
sonal liability  of  the  broker,  GUBBOY  v.  AVETOOM,  17  C.  449  ...  839 
Private  Defence. 

See  RIOTING,  16  C.  206. 
Private  Land. 

See  ACT  VIII  OF  1885  (BENGAL  TENANCY),  17  C.  466. 
Private  Purchase. 

See  Civ.  PRO.  CODE  (ACT  XIV  OF  1882),  16  C.  355. 
Privy  Council. 

(1)  Practice  of — Admission  to  practise  in  the  Privy  Council — Rules  of  31  st 
March  1871 — Vakil  of  High  Court. — The  words  of  ss.  2  and  3  of  the  Rules 
of  31st  March  1871  are  such  that  the  classes  of  persons  to  be  admitted  to 
practiseinthe  Privy  Council  must  be  either  solicitors  or  others  practising  in 
London,  or  Solicitors  admitted  by  the  High  Courts  in  India  or  in  the 
Colonies  respectively,  and  have  not  left  an  undefined  class  admissible  at  the 
discretion  of  the  Judicial  Committee.  In  the  matter  of  the  petition  of 
R.  E.  TWIDALE,  16  C.  636  (P.C.)  =  16I.A.  163  =  5  Sar.  P.C.J.  336  ...  419 

(r)  Practice  of — Findings  of  fact — Concurrent  findings  by  two  Courts. — The 
usual  course  of  not  disturbing  concurrent  findings  of  fact  may  be  followed, 
notwithstanding  that  a  part  of  the  evidence  in  the  suit  has  not  been  consi- 
dered by  the  lower  Court  when  both  Courts  have  arrived  at  the  same  re- 
sult. In  this  case,  however  the  whole  of  the  evidence  having  been 
brought  to  their  notice,  the  Judicial  Committee  expressed  their  opinion 
that  the  appellate  Court  below  could  not  have  decided  otherwise  than 
as  it  has  decided.  RAM  LAL  v.  MEDHI  HUSAIN.  17  C.  882  (P  C.)  =  17 
I. A.  70  =  5  Sar.  P.C.J.  572=Rafique  &  Jackson's  P. C.  No.  117  ...  H33 

(3)  Practice  relating  to  substitution  of  parties  on  revivor — Representative 
character  to  be  ascertained  by  lower  Court. — On  the  death  of  a  party,  on 
therecordof  an  appeal  pending  before  Her  Majesty  in  Council,  proof  must  be 
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given  in  the  Court  from  which  the  appeal  has  been  preferred  of  the  repre- 
sentative character  of  the  person  or  persons  by  or  against  whom  revivor  is 
sought.  There  ought  to  be  some  finding  of  the  Court  below,  which  also 
should  give  its  own  opinion  as  to  who  are  the  parties  proper  to  be  sub- 
stituted upon  the  record.  A  certificate  or  statement  on  which  their  Lord- 
ships can  act  should  be  made  by  the  Court  below.  HAIDAR  ALI  v.  TAS- 
SADDUK  RASUL.  EX-PARTE  HAIDAR  ALI.  16  C.  184  (P.O.)  =  15  I. A.  209 
=  12  Ind.  Jur.  452  =  5  Sar.  P.C.J.  270=  Rafique  and  Jackson's  P. C. No.  106  122 

(4)  Procedure — Circumstances  and  terms  of  substitution  of  an  appellant. — An 

appellant,  after  the  transmission  of  his  appeal  to  England,  obtained  leave 
in  the  High  Court  to  withdraw  it.  The  appeal  involved  the  rights  of  a 
minor,  party  to  the  suit,  whose  mother  and  guardian  obtained  an  order 
for  her  to  be  substituted  for  the  withdrawing  appellant,  on  the  terms  that 
she  should  give  security  to  the  satisfaction  of  the  High  Court  for  costs 
already  ordered,  and  should  undertake  to  abide  by  any  order  as  to  gensral 
costs.  GAUR  MOHUN  CHAKERBATI  v.  TARASUNDARY  DEBI,  17  C,  693 
(P  C.)  =  5  Sar.  P.C.J.  594  ...  1003 

(5)  See  APPEAL  TO  PRIVY  COUNCIL,  17  C.  455. 

Procedure. 

(1)  See  ACT  VII  OF  1880  (PUBLIC  DEMANDS  RECOVERY,  BENGAL)  17  C.  414. 

(2)  See  APPEAL  (GENERAL),  16  C.  429. 

(3)  See  APPEAL  (SPECIAL),  17  C.  256. 

(4)  See  DIVORCE  ACT  (IV  OF  1869),  17  C.  570. 

(5)  See  EXECUTION  OF  DECREE,  16  C.  347. 

(6)  See  MERCHANT  SHIPPING  ACT,  1854  (17  and  18  Viet.,  C.  104),  16  C.  2>S. 

(7)  See  PRIVY  COUNCIL,  17  C.  693. 

(8)  See  VICE-ADMIRALTY,  17  C.  337. 

Process. 

(1)  See  Civ.  PRO.  CODE  (ACT  XIV  OF  1882),  16  C.  744. 

(2)  See  COURT-FEES  ACT  (VII  OF  1870).  17  C.  281. 

Proclamation  of  Sale. 

See  SALE,  16  C.  794. 

Property. 

(1)  See  DECREE,  16  C.  540. 

(2)  See  INSOLVENT  ACT  (11  and  12  Vic.,  Ch.  21),  17  C.  209. 

(3)  See  JURISDICTION,  17  C.  209. 

(4)  See  TRANSFER,  16  C.  771. 
Proposal. 

See  INSURANCE,  16  C.  564. 
Proprietary  Interest. 

See  RIGHT  OF  OCCUPANCY,  16  C.  127. 
Prosecutor. 

See  PRACTICE,  17  C.  930. 

Public  Document. 

See  EVIDENCE  ACT  (I  OF  1872),  16  C.  586. 

Public  Duties 

See  HIGH  COURT,  17  C.  329. 
Public  Policy. 

See  ACT  VII  OF  1878  (BENGAL  EXCISE),  16  C.  436. 
Public  Servant. 

See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  16  C.  9, 
Public  way. 

See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  17  C.  562. 
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(1)  By  mortgagee  with  leave  to  bid— See  RES  JUDICATA.  16  C.  CS2. 

(2)  By  pendente  lite— See  Civ.  PRO.  CODE  (ACT  XIV  OF  1882).  16  C.  355. 

(3)  By  tenant  of  fractional  share  of    proprietary   interest— See  RIGHT  »F    OCCU- 

PANCY. 16  C.  127. 

Purchase  Money. 

See  SALE.  16  C.  33. 

Purchaser. 

(1)  See  Civ.  PRO.  CODE  (ACT  XIV  OF  1882).  16  C.  355. 

(2)  See  MORTGAGE— SALE,  17  C.  23. 

(3)  See  SALE.  17  C.  148. 

(4)  See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  16  C.  622. 
Purda-Nashin  Lady. 

(1)  See  REGISTRAR  OF  HIGH  COURT,  16  C.  330. 

(2)  See  WILL.  16  C.  19. 
Putni  Tenure. 

Sale  of— Sea  REGULATION  (VIII  OF  1819).  17  C.  162. 
Questions. 

(1)  Arising    between    parties    or    their    representatives — See     EXECUTION    OF 

DECREE,  17  C.  711. 

(2)  See  SALE,  17  C.  769. 

(3)  As  to  admissibility  of  evidence — See  EVIDENCE.  17  C.  173. 

(4)  For  Court  executing  decree — See  Civ.   PRO.   CODE    (ACT  XIV  OF    1882) 

16  C.  535. 

(5)  Of  fact— See  APPEAL  (SPECIAL),  17  C,  291. 

(6)  Of  law— See  APPEAL  TO  PRIVY  COUNCIL,  16  C.  287  ;  16  C.  P.  292-N, 

(7)  Of  title— See  LIMITATION.  16  C.  741. 

(8)  To  be  decided   in   execution — See   Civ.    PRO.   CODE    (ACT   XIV   OF    1882) 

16  C.  603. 

Ratification. 

See  ACQUIESCENCE,  16  C.  161. 
Readiness  and  Willingness. 

See  CONTRACT,  16  C.  417. 
Receipts. 

See  ACT  VIII  OF  1885  (BENGAL  TENANCY),  16  C.  155. 
Receiver. 

(1)  Joint  estate— Mortgage— Jurisdiction—Civ.  Pro.  Code  (Act  XIV  of  18S2). 

s.  503. — In  a  suit  for  partition  of  a  joint  estate  the  words  "property  the 
subject  of  a  suit  "  in  s.  503  of  the  Civ.  Pro.  Code  mean  the  whole  joint 
estate.  In  such  a  case  "  the  owner  "  in  s.  503(d)  means  the  whole  body 
of  owners  to  whom  the  joint  estate  belongs.  The  Court  has  jurisdiction 
to  place  the  whole  of  a  joint  estate  out  of  which  a  plaintiff  seeks  to  have 
his  share  partitioned  in  the  hands  of  a  receiver,  and  to  order  that  a 
receiver  so  appointed  shall  be  at  liberty  to  raise  money  on  the  security  of 
the  whole  of  such  joint  estate.  PORESH  NATH  MOOKERJEE  v.  OMERTO 
NAUTH  MITTER,  17  C.  614  ...  949 

(2)  See  APPEAL  (GENERAL),  17  C.  680. 

(3)  See  PRACTICE,  17  C.  :85. 
Recognizance  to  keep  peace. 

Security  for  keeping  the  peace — Magistrate  of  the  District — Appellate  Court — 
Crim.  Pro.  Code  (Act  X  of  1882),  ss.  106.  423.— The  Magistrate  of  a 
District,  when  acting  as  an  Appellate  Court  is  not  competent  to  make 
an  order  under  s.  106  of  the  Crim.  Pro.  Code  (Act  X  of  1882).  requiring 
the  appellant  to  furnish  security  for  keeping  the  peace.  In  the  matter  of 
the  petition  of  ASLU  v.  QUEEN-EMPRESS,  16  C.  779  ...  317 
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(1)  Of  proprietor's  land  as  private  land,  17  C.  466. 

(2)  Of  right— See  APPEAL  (SECOND  APPEAL),  16  C.  596. 
Re-entry. 

See  LEASE,  17  C.  826. 
Refusal. 

See  PARTIES,  17  C.  160. 
Register. 

See  ACT  VII  OF  1876  (LAND  REGISTRATION,  BENGAL),  17  C.  304. 
Registrar  of  High  Court. 

Authority  of — Power  to  execute   conveyance  and  enter  into   covenants  on  be- 
half of  infants  and  persons  refusing  to  execute — Defects  of  title  known 
to  purchaser  at  time  of  sale — Covenants  for  title  and  quiet   enjoyment — 
Pardanashin   when  not  bound  by  conveyance   executed  by  her  containing 
covenants  for  title   and  quiet   enjoyment — Civ.    Pro.  Code   (Act  XIV  of 
1882),  ss.  261,  262— Rules  of  Court    (Belchamber's   Rules  and    Orders). 
Nos.  341  and  436. — The  Registrar  of  the  High  Court  has  authority,  when  so 
directed  by  an  order  of  Court,  to  execute  a  conveyance  on  behalf  of  a  party 
refusing  to  do  so,  so  as  to   pass  his  estate,  if  any,  but  has  no   authority   to 
bind  him  by  entering  into  any  covenants  on  his   behalf.    The  power  of  the 
Registrar  to   execute  such  a   conveyance  rests   upon    statutory   authority. 
General  covenants  fortitle  and  quiet  enjoyment  extend  to  the  case  of  adefect 
known  to  the  purchaser  at  the  time  of  the  sale,  unless,  the  intention  of  them- 
parties  that  they  should  not  do   so  is  clearly  expressed  in  the  covenants  the 
selves.    "  Conveyance,"  as   used  in   Rule   436    (Belchambers*    Rules  and 
Orders)  means  such  an  instrument  as  may  be  necessary  to  transfer  the  estate, 
if  he  has  any,  belonging  to  the  person  on  behalf  of  whom  the  Registrar  exe- 
cutes the  transfer  to  the  purchaser.     Circumstances  under   which  aparda- 
nashin  lady  will  be  relieved  from  liability  under  covenants   contained  in  a 
conveyance  executed  by  her.    D,  an  heir  of  one  X,  a  deceased  Hindu  lady, 
sold  and  conveyed  to  M,  in  March  1878,  a  moiety  in  certain  premises  be- 
longing to  the  estate  of  X.     Subsequently  a  decree  was  made  for  partition 
of  the  estate  left  by  X  in  a  suit  to  which  D.  A,  R.  G  and  S  were  parties, 
and  an  order  was  made  in  that  suit  directing  the  premises  of  which  D  had 
so  sold  a  moiety  to  be  sold  by  the  Registrar,  and  the  parties  were  directed 
to  join   in   the   conveyance,    the  Registrar  being  directed  to  approve  and 
execute  the  same  on  behalf  of  G,    who   was   an   infant.     At   the    sale,  the 
plaintiff  purchased  the  premises,    and  thereafter  D  refused  to  execute  the 
conveyance,    which   included   the  usual   covenants  for   title  and  quiet  en- 
joyment.    A  summons  was  thereupon  taken  out  against  him,  and  an  order 
was  made  directing  the  Registrar  to  execute  the  conveyance  on   his  behalf. 
The  conveyance  was  then  executed  in  September  1885  by  A,  S  and  R,  and 
by  the  Registrar  on  behalf  of  D  and  the  minor  G.     In  a  suit  instituted  by 
M,   under  the  conveyance  of  1878,   the  Court  held  that  he  was  entitled  to 
possession,  as  against  the  plaintiffs,   of  the  moiety  of  the  premises  covered 
by   his   conveyance.     The    plaintiff,    therefore,    brought  a  suit  against  D, 
A,  R,  G  and  S  to  recover  damages  for  breach  of  the  covenants  for   title 
and  quiet  enjoyment.     It  was  not  found  that  R  had  any  good  independent 
advice   in    the  matter,  or  that  she  clearly   understood   the    nature  of  the 
contract   she   was   entering   into,   and  the   liabilities  she  was  taking  upon 
herself  :     Held,   that  although   the  Registrar  had  authority  to  execute  the 
conveyance   on   behalf  of   D  and  G,   he  had  no  authority  to  enter  into  the 
covenants  on  their  behalf,  and  that  the  suit  should  be  dismissed  as  against 
them  :     Held,   also,   that   having  regard   to   the   position   of   R,   the  suit 
should   also   be   dismissed   as    against   her.      RAM    CHUNDER    DUTT    v. 
DWARKA  NATH  BYSACK,  16  C.  330.  ...          217 

Registration. 

(l)  In  accordance  with  the  rules  of  1862  regulating  the  place  and  mode  of  it, 
in  Oudh — Oudh  Estates'  Act  (I  of  1S69).  s.  13  —An  Oudh  talukdarni  made 
a  grant  of  a  village,  part  of  her  talukdari.  to  her  adopted  daughter  ;  the 
instrument  requiring,  in  order  to  be  valid  under  Act  I  of  1869,  s.  13,  to 
be  registered  within  one  month  after  execution.  With  a  view  to  its 
registration,  she  being  a  pardanashin,  sent  for  the  neighbouring  Pargana 
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Registrar,  who  attended  at  her  house  for  her  convenience,  took  her  ack- 
nowledgment of  the  document,  recorded  the  registration,  and  filed  a  copy 
of  the  document  in  his  office  ;  Held,  that  this  proceeding  was  a  registra- 
tion of  the  document  com plete  and  effective  ;  having  been,  substantially, 
a  registration  at  the  Parana  Office.  MAJID  HUSSEIN  v.  FAZL-UL  NISA 
16  C.  468  (P.C.)  =  16  I. A.  19=5  Sar.  P.C.J.  312=13Ind.  Jur.  97  = 
Rafique  and  Jackson's  P.C.  No.  109  309 

(2)  Registered  document ,  proof  of . — Mere  registration  of  a  document   is  not  in 

itself    sufficient    proof    of    its    execution.      SALI-MATUL-FATEMA    alias 

BlBI  HoSSAINI  V.  KOYLASHPOTI  NARAIN  SlNGH,   17  C.  903  1147 

(3)  See  ACT  VIII  OF  1885  (BENGAL,  TENANCY),  16  C.  642. 

(4)  See  CHEATING,  17  C.  606. 

(5)  See  COMPANIES  ACT  (VI  OF  1882),  17  C.  786. 

(6)  See  COPYRIGHT,  17  C.  951, 
Registration  Act  (III  of  1877). 

(1)  S.  17— See  ACT  I  OF  1869  (OUDH  ESTATES').  16  C.  556. 

(2)  S,  17,  els.  (b)  and  (h)-Document  giving  right  to  obtain  another  document. — 

Where  by  an  ikrarnama  tenants  conjointly  promised  that  they  would 
sign,  and  have  registered,  kabuliyats  for  rents  at  rates  mentioned  .  Held, 
that  the  document  did  not  come  under  cl.  (b)  of  s.  17  of  the  Registration 
Act,  III  of  1877.  as  operating  to  create  or  declare  an  interest,  but  came 
under  cl.  (h)  as  a  document  merely  creating  a  right  to  obtain  another 
document  which  would  when  executed  create  or  declare  an  interest. 
PERTAB  CHUNDER  GHOSE  v.  MAHEADRAAATH  PURKAIT,  17  C,  291 
(P.C. )  =  16I.A.  233  =  13  Ind.  Jur.  370  =  5  Sar.  P.C.J.  444  ...  733 

(3)  S.  17,    cl.  (d) — Lease  for  one  year — Lease  exceeding  one  year — Option  of 

renewal — Correspondence,  when  stamping  necessary — Stamping  corres- 
pondence containing  agreement  to  lease. — A  lease  for  one  year,  contain- 
ing an  option  of  renewal  for  a  further  period  of  one  year,  is  not  a  lease  for 
a  term  exceeding  one  year  within  the  meaning  of  cl.  (d).  s.  17  of  the  Regis- 
tration Act,  so  as  to  render  registration  thereof  compulsory.  Certain 
correspondence  passed  between  the  plaintiff  and  the  defendant  relating  to 
a  lease  of  a  flat  in  premises  in  occupation  of  the  plaintiff  which  admit- 
tedly contained  an  agreement  for  a  lease  for  one  year  with  an  option  of 
renewal  for  another  year.  The  terms  in  which  the  option  was  given 
were  as  follows  : — The  defendant  in  one  letter  wrote  : — "  So  I  expect  you 
will  give  me  the  option  of  renewal  for  another  year,  on  same  terms."  To 
which  the  plaintiff  replied — you  may  have  the  option  of  retaining  it  (the 
flat)  for  another  year  on  the  same  terms,  but  not  for  a  shorter  period." 
In  pursuance  of  an  arrangement  the  defendant  had  a  draft  lease  prepared 
embodying  the  terms  agreed  on,  which  he  sent  to  the  plaintiff  for  approval 
and  which  was  in  due  course  returned  by  him  "approved."  The  defendant 
then  had  the  lease  engrossed  and  properly  stamped,  but  the  plaintiff  even- 
tually refuse  to  execute  it,  and  it  was  never  signed  by  the  defendant.  The 
option  of  renewal  was  given  in  the  unexecuted  lease  in  the  following  terms: 
— "  Also  with  option  to  renew  for  anoiner  twelve  months  certain."  The 
defendant  having  entered  into  possession  and  disputes  having  arisen,  the 
plaintiff  gave  him  notice  to  quit  and  suit  to  eject  him,  alleging  that  at 
the  most  he  was  a  mere  monthly  tenant.  The  defendant  pleaded  that 
under  the  lease  he  was  entitled  to  hold  for  a  year.  The  year  expired  be- 
fore the  suit  came  on  to  be  heard,  and  the  defendant  not  having  exercised 
the  option  to  renew,  vacated  the  premises.  At  the  hearing  the  defendant 
in  support  of  his  case  tended  the  correspondence  and  the  stamped  un- 
executed lease.  It  was  objected  that  the  correspondence  was  inadmis- 
sible in  evidence — (1)  because  the  option  to  renew  made  the  period  for 
which  the  lease  was  to  run  exceed  one  year,  and  therefore  rendered  regis- 
tration compulsory  ;  (2)  because  the  correspondence  was  unstamped.  On 
behalf  of  the  defendant  it  was  urged  that  registration  was  unnecessary,  as 
the  option  did  not  make  the  lease  one  for  a  longer  period  than  one  year, 
and  that  the  stamped  unexecuted  lease  must  be  treated  as  part  of  the 
correspondence,  and  as  it  was  properly  stamped,  no  further  stamping  was 
required.  Held,  following  Hand  v.  Hall,  L  R..  2  Ex.  D.,  355,  that  the 
existence  of  the  option  did  not  create  a  lease  for  a  term  exceeding  one 
year  within  the  meaning  of  cl.  (d).  s.  17  of  the  Registration  Act,  and  that 
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consequently  the  correspondence  did  not  require  registration.  Held 
further,  that  as  the  correspondence  contained  a  complete  agreement  inde- 
pendently of  the  draft  and  engrossed  lease,  the  latter  could  not  be  treated 
as  part  of  the  correspondence,  and  that  consequently  the  correspondence 
must  be  stamped  and  the  penalty  paid  before  it  could  be  admitted  in  evi- 
dence. BOYD  v.  KREIG,  17  C.  548  ...  905 
(4)  Ss.  23,  24,  76,  77 — Limitation  for  registration  or  order  of  refusal  of  a  docu- 
ment admitted  for  registration  by  Regittrar — Denial  of  execution — 
Refusal  to  attend — Limitation  for  suit  under  s.  77  of  the  Registration 
Act.  —No  period  is  prescribed  by  Act  III  of  1877,  within  which  a  document 
which  has  been  admitted  for  registration  may  be  registered,  or  within  which 
the  order  of  refusal  by  the  Registrar  to  register  the  document  must  be  made. 
There  is  nothing  in  ss.  76  and  77  to  compel  the  registrar  in  cases  where 
there  has  been  no  express  denial  of  execution,  but  where  the  executant 
refuse*  to  a  attend  at  his  office,  to  make  his  order  of  refusal  within  the  time 
limited  for  admission  of  execution  by  ss.  23  and  24.  Limitation  in  res- 
pect of  a  suit  under  s.  77  begins  to  run  from  the  date  of  such  order. 
LACKHI  NARAIN  KHETTRY  v.  SATCOWRIE  PYNE,  16  C.  189  ...  126 

(5)  S.  77 — Suit  to  compel  registration  of  document  not  compulsorily  registra- 
6/e.-— -Under  the  Registration  Act  of  1877,  a  suit  lies  by  a  purchaser  to 
compel  registration  of  his  kobala  in  a  case  ir.  which  the  value  of  the  property 
conveyed  is  under  Rs.  100,  and  in  which,  therefore,  the  registration  of  the 
deed  is  not  compulsory.  TOPA  BIBI  v.  ASHANULLAH  SARDAR,  16  C.  509  ...  336 

Regulation  (VIII  of  1793). 

(1)  Ss.  54,  55.  57,  58  and  61— See  CESS,  17  C.  726. 

(2)  Ss.  54,  55  and  61— See  ABWABS,  17  C.  131. 
Regulation  (XXVI I  of  1793). 

See  SETTLEMENT,  17  C.  458. 
Regulation  (XVII  of  1806). 

See  LIMITATION  ACT  (XV  OF  1877),  16  C.  693. 
Regulation    (V  of  1812). 

Ss.  2  and  3— See  CESS,  17  C.  726. 
Regulation  (VIII  of  1819). 

(1)  Ss.  5,  7 — Putni  tenure,  Transfer  uf,  by  sale — Bengal  Tenancy  Act  (VIII  of 

1885)  ss,  13,195  (e).— Regulation  VIII  of  1819  is  not  affected  by  the 
Bengal  Tenancy  Act  of  1885;  the  Regulation  being  specially  saved  from 
its  operation  by  s.  195  (e)  of  that  Act.  GYANADA  KANTHO  ROY  BAHA- 
DUR v.  BROMOMOYI  DASSI,  17  C.  162  ...  647 

(2)  S.  8— See  SALE,  17  C.  474. 
Regulation  (VII  of  1822). 

See  ENHANCEMENT  OF  RENT,  16  C.  536, 

Religious  Communion. 
See  MARRIAGE,  17  C.  324, 

Remand. 

Procedure  on  remand — Practice — Appeals  from  remand  order — Civ.  Pro. 
Code  (Act  XIV  of  1882),  ss.  562.588,  cl.  28.— Upon  an  appeal  under 
cl.  28  of  s.  588  of  the  Civ.  Pro.  Code,  against  an  order  of  remand  under 
s.  562,  the  High  Court  is  not  restricted  to  the  consideration  of  the 
form  of  the  order,  but  may  examine  it  on  its  merits.  Where  an  Appel- 
late Court  passed  an  order  under  s.  562,  remanding  a  case  which  had 
been  disposed  of  in  the  Court  of  First  Instance  upon  points,  which  were 
not  preliminary  points,  but  points  directed  to  the  merits  of  the  case,  the 
High  Court  on  appeal  set  aside  the  remand  order,  directing  the  lower 
Appellate  Court  to  hear  the  appeal  according  to  law.  ABRAHIM  KHAN 
v.  FAIZUNNESSA  BIBI.  ABRAHIM  KHAN  v.  KHAIRUNNESSA  BIBI,  17  C. 
168  ...  651 

Remission. 

See  ARBITRATION,  16  C.  806. 
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(1)  See  ACT  VII  OF  1876  (LAND  REGISTRATION    BENGAL).  16  C.  706:  16  C. 

708  -N. 

(2)  See  ACT  VII  OF  1885  (TENANCY  BENGAL),  17  C.  45,  469.  695,  829. 

(3)  See  APPEAL  (GENERAL),  16  C.  155. 

(4)  See  GRIM.  PRO.  CODE  (ACT  X  OF  1882),  16  C.  513. 

(5)  See  EXECUTION  OF  DECREE,  16  C.  511  ;  17  C.  301. 

(6)  See  RES  JUDICATA,  16  C.  300. 
Report  of  Indian  Law  Commissioners 

See  STATUTES,  17  C.  852. 
Representative. 

See  Civ.  PRO    CODE  (ACT  XIV  OF  1882),  16  C.   1  ;  16  C.  355. 

Res  Judicata. 

(1)  Civ.  Pro.  Code  (Act  XIV  of  1882),  s.  13. — The  decision  of  an  issue  in  one  of 

two  suits  tried  together,  which  is  not  appealed,  against,  cannot  be  treat- 
ed as  res  judicata  so  far  as  the  same  issue  is  concerned  in  an  appeal  from 
the  decision  in  the  other  suit.  A,  a  ticcadar,  sued  B  for  rent  in  respect 
of  a  holding  in  the  ticca.  In  that  suit  B  pleaded  that  he  was  a  partner 
of  A  in  the  ticca  transaction,  and  that  no  rent  was  due  from  him  in  con- 
sequence thereof.  B  then  sued  A  for  an  account  of  the  partnership, 
in  the  same  transaction,  and  A  in  that  suit  denied  the  partnership. 
Both  suits  were  heard  together  by  the  Munsifs,  who  held  A  was 
not  a  partner.  B  appealed  against  the  judgment  and  decree  in  the 
account  suit,  but  did  not  appeal  against  that  in  the  rent  suit.  It 
was  contended  on  the  appeal  that  the  question  as  to  whether  B  was  or 
was  not  a  partner  was  res  judicata,  by  reason  of  the  decision  in  the  rent 
suit  not  being  appealed  against  and  having  become  binding  :  Held,  that 
s.  13  of  the  Code  of  Civil  Procedure  did  not  apply,  and  that  the  question 
was  not  res  judicata.  There  was  no  bar  at  the  time  the  issue  was  tried 
and  decided  by  the  Munsif  and  the  Appellate  Court  was  bound  to  decide 
the  appeal  upon  the  evidence.  ABDUL  MAJID  v.  JEW  NARAIN  MATHO, 
16  C.  233  ...  154 

(2)  Civ.  Pro.  Code  (Act  XIV  of  1882).  s.  13— Estoppel  by  judgment— Act  IX  of 

1847 — Alluvion. — To  apply  the  law  of  estoppel  by  judgment,  stated  in 
s.  6  of  Act  XII  of  1879  and  in  s.  13  of  Act  XIV  of  1882,  it  must  be  seen 
what  has  been  directly  and  substantially  in  issue  in  the  suit,  and  whether 
that  has  been  heard  and  finally  decided  ;  for  which  purpose  the  judgment 
must  be  looked  at.  The  decree  is  usually  insufficient  for  showing  this, 
as,  according  to  the  Code,  it  only  states  the  relief  granted,  if  any  or  other 
disposal  of  the  suit,  without  the  ground  of  decision,  and  without  afford- 
ing information  as  to  what  may  have  been  in  issue  and  decided.  This 
suit  was  to  establish  a  right  to  land,  and  for  possession,  against  two 
defendants,  who  alleged  their  rights  respectively.  The  claimant  had 
previously  obtained  a  decree  against  one  of  the  defendants,  and  in  that 
decree  the  land  now  claimed  had  been  excepted  :  Held,  that  the  matter 
now  in  issue,  not  having  been  directly  and  substantially  in  issue  in  the 
prior  suit,  the  present  suit  was  not  barred  under  s.  13,  Act  XIV  of  1882. 
Civ.  Pro.  Code.  KALI  KRISHNA  TAGORE  v.  SECRETARY  OF  STATE 
FOR  INDIA.  16  C.  173  (P.O. )  =  15  I. A.  186=12  Ind.  Jur.  413  =  5  Sar.  P.C.J. 
237  ...  115 

(3)  Civ.  Pro   Code  (Act  XIV  of   1882),   s.    13— Evidence— Estoppel— Ex    parte 

decree,  Effect  of  Rate  oj  rent— Rent  suit. — A  mere  statement  of  an  alleged 
rate  of  rent  in  a  plaint  in  a  rent  suit  in  which  an  ex  parte  decree  has  been 
obtained  is  not  a  statement  as  to  which  it  must  be  held  that  an  issue  within 
the  meaning  of  s.  13  of  the  Code  of  Civil  Procedure  was  raised  between  the 
parties  so  that  the  defendant  is  concluded  upon  it  by  such  decree.  Neither 
a  rectical  in  the  decree  of  the  rate  of  rent  alleged  by  the  plaintiff,  nor  a 
declaration  in  it  as  to  the  rate  of  rent  which  the  Court  considers  to  have 
been  proved,  would  operate  in  such  a  case  so  as  to  make  that  matter  a  res 
judicata,  assuming  that  no  such  declaration  were  asked  for  in  the  plaint 
as  part  of  the  substative  relief  claimed,  the  defendant  having  a  proper 
opportunity  of  meeting  the  case.  MODHUSUDUN  SHAHA  MUNDUL  v. 
BRAE.  16  C.  300  (F.B.)  ...  197  < 
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(4)  Civ.  Pro.  Code,  s.  13 — Omission  to  bring  forward  in  a  prior  suit  what  then 

would  have  been  a  defence- Accounts  between  mortgagor  and  mortgagee- 
Purchase  of  mortgaged  property  by  the  latter  at  judicial  sale,  on  leave 
obtained  to  bid. — A  mortgage  between  parties  who  had  accounts  together, 
comprised  lands  which  also  were  leased  by  the  mortgagors  to  the  mort- 
gagees, who,  in  1878,  obtained  a  decree  upon  the  mortgage,  although  at 
the  time  they  owed  to  the  motgagors  a  considerable  sum  for  rents.  The 
mortgagors  did  not  then  set  up  the  defence  that  they  were  entitled  to  have 
a  general  account  taken,  and  to  have  the  mortgagees'  decree  limited  to 
such  balance  as  might  be  found  to  exist  in  favour  of  the  latter.  But  the 
mortgagors  alleged  a  specific  agreement,  which  they  failed  to  prove,  that 
the  rents  were  to  be  set  up  against  the  mortgage-debt  ;  and  they  also 
stated  their  intention  to  sue  separately  for  the  rents  due.  No  deduction 
was  made  in  the  decree  upon  the  mortgage  on  account  of  these  rents, 
for  which  moreover  afterwards  the  mortgagors  did  obtain  a  decree.  But 
the  mortgagees  executed  their  decree  upon  the  mortgage,  notwith- 
standing objections  (which  were  disallowed  in  1882),  and  having  obtained 
leave  to  bid  at  the  judicial  sale  purchased  the  property.  In  the 
present  suit  brought  by  the  mortgagors  to  have  the  judicial  sale  set  aside 
and  to  have  ihe  mortgage-debt  extinguished,  by  having  set  off  against 
it  the  rents  which  had  already  accrued,  or  might  afterwards  accrue, 
and  for  possession  of  the  lands  on  the  expiry  of  the  lease  ;  held 
that,  although  an  equity  had  been  raised  in  favour  of  the  mortgagors, 
that  an  account  should  have  heen  taken  and  that  the  rents  payable  should 
have  been  credited  against  the  sums  due  by  them,  yet  this  equity  could 
not  be  enforced  in  this  suit.  The  proper  occasion  for  enforcing  it  would 
have  been  in  defence  of  the  suit  upon  the  mortgage  :  the  present  claim 
was  within  the  meaning  of  s.  13  of  the  Code  of  Civil  Procedure  ;  and  the 
plaintiffs  were  now  barred  from  insisting  on  it,  exceptione  rei  judicatce. 
Nor  could  the  mortgagees  be  held  to  have  purchased  as  trustees  for  the 
Mortgagors,  as  suggested  for  the  appellant,  the  leave  granted  to  bid  having 
put  an  end  to  the  disability  of  the  mortgagees  to  purchase  for  themselves, 
putting  them  in  the  same  position  as  any  independent  purchaser. 
MAHABIR  PERSHAD  SINGH  v.  MACNAGHTEN,  16  C.  682  (PC.)=16  I. A. 
107  =  13  Ind.  Jur.  133  =  5  Sar.  P.C.J.  345  ...  451 

(5)  Civ.  Pro.  Code,  s.  13 — Substantial  matter  in  issue  decided  in  a  former  suit 

— Right  of  shebaitship  of  a  family  deb-sheba  under  a  will. — A  testator, 
who  died  leaving  widows  and  a  daughter,  also  three  surviving  brothers, 
bequeathed  all  the  residue,  after  certain  legacies,  of  his  acquired  estate  to 
muintain  the  worship  of  a  family  diety,  appointing  his  three  brothers  and 
his  eldest  widow  to  be  shebaits,  and  providing  that  "  the  family  of  us  five 
brothers  shall  be  supported  from  the  prosad  '  offerings  to  the  deity'."  One 
or  other  of  the  brothers  then  for  some  years  managed  the  estate  as  she- 
baits,  and  the  survivor  of  them  was  succeeded  by  his  son,  one  of  the  defend- 
ants in  the  present  suit,  which  was  brought  by  the  testator's  only  daughter 
as  heiress  to  his  estate,  claiming  that  the  Court  should  determine  "  those 
provisions  which  were  valid  and  lawful  and  those  which  were  invalid  and 
illegal."  She  claimed  possession  and  an  account,  and  also  to  be  the 
shebait.  In  a  previous  suit  the  present  shebait  had  obtained  a  decree,  to 
which  the  daughter,  now  plaintiff  was  a  party  defendant,  affirming  the 
validity  of  the  will  and  the  rights  of  the  members  of  the  family  to  be 
maintained  under  it :  Held,  that  the  question  of  the  validity  of  all  the 
provisions  of  the  will  having  been  substantially  decided  in  the  decree  in 
the  former  suit  which  pronounced  that  the  will  was  wholly  valid,  passing 
the  entire  estate  of  the  testator  to  the  deb-sheba  and  maintaining  the 
rights  of  members  of  the  family  under  the  will,  this  suit  was  barred  under 
s.  13  of  Act  X  of  1877  as  to  all  but  the  claim  to  be  shebait.  The  plaintiff's 
claim  to  a  preferential  title  to  this  office  depended  on  a  sentence  in  the 
will  constituting,  as  construed  by  Courts  below,  to  be  shebait  the  senior  in 
age  of  the  heirs  of  the  original  shebaits,  the  defendant  now  holding  the 
office  coming  within  this  provision  according  to  the  judgments  of  both 
Courts.  As  to  this  no  reason  had  been  shown  in  appeal  for  a  different 
conclusion.  KAMINI  DEBI  v.  ASUTOSH  MUKERJI.  ASUTOSH  MURERJI 
v.  KAMINI  DEBI,  16  C.  103  (P.O. )  =  15  I. A.  159=12  Ind.  Jur.  410=5  Sar. 
P.C.J.  246  ...  68 
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(6)  Civ.  Pro.  Code  (Act  XIV  of  1882),  ss,  13,  43— Cause  of  action— Damages. 
— In  September  1886  the  plaintiff  sued  in  a  Munsif's  Court  certain 
defendants  for  possession  of  one  bigha  of  land  and  for  damages  for 
the  cutting  and  carrying  off  certain  paddy  from  such  land  on  the  23rd 
December  1885.  This  suit  was  dismissed  on  the  ground  that  no  disposses- 
sion had  taken  place,  the  plaintiff  being  referred  to  a  Small  Cause  Court 
for  his  damages.  No  appeal  was  made  against  this  decision.  In  March 
1887  the  plaintiff  sued  these  defendants'  in  the  Munsif's  Court  for  posses- 
sion of  5  bighas  6  cottahs  of  land  and  for  mesne  profits,  and  obtained  a 
decree  for  possession  of  3  bigahs  6  cottahs  of  land  with  mesne  profits  ; 
possession  of  the  one  bigah,  the  subject  of  the  suit  of  1886,  being  included 
in  the  3  bigahs  6  cottahs  decreed.  He  subsequently  sued  the  same  defend- 
ants in  the  Small  Cause  Court  for  damages  for  the  paddy  cut  and  carried 
on  the  23rd  December  1885  :  Held,  that  such  suit  was  not  barred  by  either 
s.  13  or  s.  43  of  the  Civ.  Pro.  Code.  MAHABEER  SINGH  v.  RAMBHAJJAN 
SAH.  16  C.  545.  ...  359 

(7)  Dismissal  of  suit  for  default — Difference   in  causes  of  action — Civ.    Pro. 

Code,  ss.  13.  102,  103. — The  dismissal  of  a  suit  in  terms  of  s.  102,  Civ, 
Pro.  Code,  is  not  intended  to  operate  in  favour  of  the  defendant  as  res 
judicata.  When  read  with  s.  103,  it  precludes  a  fresh  suit  in  respect  of 
the  same  cause  of  action  referring,  irrespectively  of  the  defence  or  the  re- 
lief prayed,  entirely  to  the  grounds,  or  alleged  medi a,  on  which  the  plaint- 
ift  asks  the  Court  to  decide  in  his  favour.  Brother's  sons,  as  nearest 
agnates  of  deceased  proprietor,  sued,  for  a  decree  declaring  that  a  gift,  be- 
fore then  made  by  the  widow  in  favour  of  her  daughter's  son,  of  the  estate 
of  her  late  husband,  would  not  operate  against  their  right  of  succession  on 
her  death.  A  prior  suit,  before  the  date  of  the  gift,  brought  by  two  of  the 
plaintiffs  for  a  declaratory  decree,  and  an  injunciion  restraining  the 
widow  from  alienating  the  same  estate,  had  been  dismissed  under  the 
provisions  of  ss.  102  and  103  (Act  X  of  1887),  Civ.  Pro.  Code:  Held, 
that  the  causes  of  action  in  the  two  suits  were  not  identical,  and  the 
fresh  suit  was  not  precluded  by  s.  103,  the  gift  having  afforded  the  new 
ground  of  claim,  which  also  had  subsequently  arisen.  CHAND  KOUN  v. 
PARTEEB  SINGH,  16C.98  (P.C.)  =  15  I. A,  156  =  5  Sar.  P.C.J.  243  =  12  Ind. 
Jur.  331  ...  65 

(8)  Civ.  Pro.  Code  (Act  XIV  of  1882),  is.  13,  211  and    244— Suit  for  possession 

and  mesne  profits — Decree  for  possession  and  mesne  profits  up-to-date 
of  suit — Separate  suit  for  subsequent  mesne  profits. — In  a  suit  for  re- 
covery of  possession  and  mesne  profits,  the  Court  has  power  under  s.  211 
of  the  Civ.  Pro.  Code,  either  to  award  mesne  profits  up  to  the  date  of  the 
institution  of  the  suit  or  up  to  the  date  of  delivery  of  possession.  And  where 
a  decree  for  possession  is  silent  as  regards  mesne  profits  which  have  accru- 
ed between  the  date  of  the  institution  of  the  suit  and  delivery  of  posses- 
sion, a  separate  suit  will  lie  for  such  subsequent  mesne  profits,  ss.  13  and 
244  of  the  Code  being  no  bar  to  it.  MON  MOHUN  SIRKAR  v.  THE  SECRE- 
TARY OF  STATE  FOR  INDIA  IN  COUNCIL,  17  C.  968  ...  1191 

(9)  Civ.  Pro.  Code  (Act  XIV  of  1882),  ss.  13   and  244— Parties   as    representa- 

tives— Execution  of  decree — Order  disallowing  objection. — G  brought  a 
suit  against  I  for  the  establishment  of  her  rights  as  purchaser  of  certain  im- 
moveable  properties  sold  in  execution  of  a  decree  obtained  against  I,  and 
for  possession  of  the  same.  After  the  settlement  of  issues,  but  before  the 
suit  was  finally  disposed  of.  I  died,  and  his  brother  J  was  made  defendant ; 
as  his  legal  representative  J  consented  to  the  suit  being  tried  on  the  defence 
raised  by  I  and  upon  the  issues  already  settled.  The  suit  was  decreed, 
it  being  held  that  G  was  the  purchaser.  In  execution  of  this  decree,  in 
which  G  sought  to  obtain  possession,  J  objected  that  he  was  entitled  to  a 
half  share  of  some  and  to  the  entire  sixteen  annas  of  the  other  properties, 
and  that  his  brother  I  had  no  right  whatever  in  the  same.  This  objec- 
tion was  disallowed  by  the  Court  executing  the  decree,  on  the  ground 
that  it  had  not  been  raised  in  the  original  suit,  and  that,  as  the  decree 
had  been  passed  in  the  presence  of  the  party  then  objecting,  he  was  not 
entitled  to  urge  it.  Thereupon  J  brought  a  suit  against  G  to  establish 
his  rights.  The  defence  was  that  the  order  passed  in  the  execution-pro 
ceedings,  disallowing  the  plaintiff's  objection,  was  a  bar  to  the  suit 
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under  ss.  13  and  244  of  the  Civ.  Pro.  Code.  Held  that  the  order  dis- 
allowing the  plaintiff's  objection  did  not  operate  as  res  judicata  under 
s.  13  of  the  Civ.  Pro  Code.  Held,  also,  that  this  order  was  no  bar  to  the 
suit  under  s.  244  of  the  Civ.  Pro.  Code.  GouRMONi  DABEE  v.  JUGUT 
CHUNDRA  AUDHIKARI,  17  C.  57  ...  577 

(10)  See  ACT  VIII  OF  1885  (TENANCY  BENGAL),  17  C.  721. 

Res  Nullies. 

See  PENAL  CODE  (Act  XLV  OF  1860).  17  C.  852. 
Respondent. 

See  DIVORCE  ACT  (IV  OF  1869),  17  C.  570. 
Restitution  of  Conjugal  Rights. 

See  MAHOMEDAN  LAW  (DOWER),  17  C.  670. 
Restraint  of  Trade. 

See  CONTRACT  ACT  (ACT  IX  OF  1872),  17  C.  320. 
Restraint  on  Alienation. 

See  GRANT,  16  C.  71. 
Resumption. 

See  LIMITATION  (ACT  XV  OF  1877),  16  C.  449,  16  C.  450-N. 
Revenue. 

(1)  See  ACT  IX  OF  1847  (THE  BENGAL  ALLUVION  AND  DILUVION),  17  C.  590. 

(2)  Ses  ACT  VII  OF  1878  (BENGAL,  EXCISE),  16  C.  436. 
Revenue  Officer. 

See  ACT  VIII  OF  1885  (TENANCY,  BENGAL).  17  C.  721. 

Review. 

(1)  Code  of  Civil  Procedure  (Act  XIV  oj  1882),  ss,  623,  627 — Practice. — A  second 

appeal  was  decided  on  the  1st  June,  1888,  in  favour  of  the  respondent  by 
Mr.  Justice  Wilson  and  Mr.  Justice  Beverley.  On  the  24th  July  1888,  an 
application  for  review  was  filed  with  ths  Registrar.  Various  reasons 
prevented  the  learned  Judges  above  named  from  sitting  together  until  the 
month  of  March  1889.  On  the  6th  March,  the  matter  came  up  before 
their  Lordships,  when  a  rule  was  issued  calling  upon  the  other  side  to 
show  causes  why  a  review  of  judgment  should  not  be  granted,  being  made 
returnable  on  the  28th  March  1889.  On  the  28th  March,  Mr  Justice 
Wilson  had  left  India  on  furlough,  and  the  rule  was  taken  up,  heard,  and 
made  absolute  by  Mr.  Justice  Beverley  sitting  alone  :  Held,  that  Mr. 
Justice  Beverley  had  jurisdiction  to  here  the  rule.  ABHOY  CHURN  MOHUNT 
v.  SHAMONT  LOCHUN  MOHUNT,  16  C.  788.  ...  523 

(2)  Orders  subject  to  Review. — Order  granting  leave  to  appeal  to  Privy  Council. 

Per  Prinsep.  J — An  order  granting  leave  to  appeal  to  the  Privy  Council 
is  open  to  review.  GOPINATH  BIRBAR  v.  GOLUCK  CHUNDER  BOSE,  16  C. 
292-N.  =  13  Ind.  Jur.  239-N.  ...  192 

(3)  See  ACCOMPLICE,  17  C.  642. 

(4)  See  APPEAL  (SECOND  APPEAL),  16  C.  788. 
Revision. 

(1)  See  CRIM.  PRO.  CODE  (ACT  X  OF    1882),  16  C.  661. 

(2)  See  SANCTION  TO  PROSECUTION,  16  C.  730. 
Revivor. 

See  PRIVY  COUNCIL,  16  C.  184. 

Revocation. 

See  ARBITRATION,  17  C.  200. 

Right  of  Occupancy. 

(l)  Purchase  by  tenant  of  fractional  share  of  proprietary  interest.  Effect  of, 
on  acquisition  of  right  of  occupancy — Beng.  Act  VIII  of  1869,  s.  6. — A 
tenant,  who  had  commenced  to  occupy  his  holding  on  the  13th  April,  1871, 
acquired  by  purchase  in  the  year  1878  a  fractional  share  of  the  proprietary 
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interest,  and  continued  to  occupy  the  holding  as  ryot  till  the  13th  May 
1885,  when  he  was  dispossessed.  On  the  30th  March,  1886,  he  instituted 
a  suit  to  recover  possession  alleging  that  he  had  acquired  a  right  of  occu- 
pancy. It  was  contended  that,  owing  to  the  purchase  of  the  share  of  the 
proprietary  interest  he  could  not  have  acquired  such  right  :  Held,  that 
under  Bengal  Act  VIII  of  1869  there  was  nothing  to  prevent  such  right 
being  acquired  by  the  plaintiff  if  after  his  purchase  he  continued  to  hold 
the  land  as  a  ryot,  and  if  the  relation  of  landlord  and  tenant  existed 
between  himself  on  the  one  hand  and  the  proprietors  on  the  other,  and 
if  the  period  for  which  he  so  held  extended  for  twelve  years  from  the  date 
of  the  commencement  of  his  holding.  GUR  BUKSH  ROY  alias  GVR 
BUKSH  SINGH  v.  JEOLAL  ROY,  16  C.  127  ...  85 

(2)  Suburban  lands  let  for  building  purposes. — There  is  no    authority    for    the 

proposition  "that  there  may  be  right  of  occupancy  in  suburban  lands  let 
for  purposes  of  building,  though  these  rights  may  not  be  cognizable  iiinder 
a  law  intended  only  .for  agricultural  landlords  and  tenants.".  RAKHAL 
DAS  ADDY  v.  DINOMOYI  DEBT,  16  C.  652  ...  430 

(3)  See  ACT  VIII  OF  1885  (TENANCY,  BENGAL),  17  C.  393. 

Right  of  Reply. 

See  PRACTICK,  17  C.  930. 

Right  of  Suit. 

(1)  Suit  for  compensation  for  wrongful  seizure,  of  Cattle-Cattle  Trespass  Act 

(I  of  1871)  — A  suit  for  compensation  for  wrongful  seizure  of  cattle  will  lie 
in  a  Civil  Court,  the  provisions  of  Act  I  of  1871  being  no  bar  to  such  a 
suit.  SHUTTRUGHON  DAS  COOMAR  v.  HOKNA  SHOWTAL,  16  C.  159  ...  106 

(2)  Suit  to  establish  right  to  offerings — Emoluments — Defect  of  parties — Code 

of  Civil  Procedure  (Act  XIV  of  1882),  ss.  11.  expl  30.— A  suit  claiming  a 
right  to  the  regular  offerings  made  out  of  the  funds  of  a  temple  which  are 
of  a  substantial  value  as  emoluments  is  a  suit  of  a  civil  nature  within  the 
meaning  of  the  explanation  to  s.  11  of  the  Code  of  Civil  Procedure. 
The  plaintiffs  bised  their  claim  to  a  goat  sacrifice  on  the  4th  day  of  each 
month  on  an  alleged  custom  by  which  each  of  five  families  took  certain 
goats  in  each  month,  and  sued  to  establish  their  right  without  making  the 
other  families  parties.  Held,  that  to  make  any  declaration  in  a  suit  to 
which  they  were  not  parties  would  be  in  effect  to  partition  joint  property, 
and  to  define  the  share  of  each  without  all  the  sharers  being  before  the 
Court.  KALI  KANTA  SURMA  v.  GOURI  PROSAD  SURMA  BARDEURI,  17 
C.  906  •  ,„  1149 

(3)  See  CONTRACT,  17  C.  113. 

(4)  See  PARTIES,  16  C.  364. 
Right  of  User. 

License  to  use  land  of  another  coupled  with  grant — Revocation  of  license- 
Right  of  licensee  to  damages. — A  license  to  use  the  land  of  another,  un- 
less coupled  with  a  grant,  is  revocable  at  the  will  of  the  licensor,  subject 
to  the  right  of  the 'licensee  to  damages  if  revoked  contrary  to  the  terms  of 
any  express  or  implied  contract.  PROSONNA  COOMAR  SINGHA  v.  RAM 
COOMAR  GHOSE,  16  C.  640  ...  422 

Right  of  Way.  rf 

See  ACT  III  OF  1884  (BENGAL,  MUNICIPAL),  17  C.  684. 
Rioting. 

(l)  Unlawful  Assembly — Right  of  private  defence  oj  property — Penal  Code 
(Act  XLV  of  1860),  ss.  97,  103.  104,  105,  141  and  147.— A  party  of  persons, 
consisting  of  some  five  peadas  and  a  number  of  coolies  sufficient  for  the 
work  to  be  done,  went  to  a  spot  on  a  river 'flowing  through  the  lands  of 
AT.  for  the  purpose  of  either  repairing  or  erecting  bund  across  it  to  cause 
the  water  to  flow  down  a  channel  on  the  lands  of  their  master  T.  The 
river  at  the  time  was  almost  dry,  and  the  party  did  not  go  armed  ready  to 
fight  or  use  force,  and  they  did  not  during  the  subsequent  occurrence  use 
force.  Having  arrived  at  the  spot  about  10  A.M.,  they  proceeded  to  work 
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at  the  bund  until  the  afternoon.  At  about  4  P.M.,  a  body  of  mtn.  consist- 
ing of  about  1,200  in  all,  many  of  them  armed  with  lathies  and  headed 
by  the  prisoners,  who  were  servants  of  M.  which  had  b^en  seen  collecting 
together  during  the  day,  proceeded  to  the  spot,  and  above  25  or  30  of  them 
attacked  T's  men,  some  five  of  whom  were  more  or  less  severely  wounded 
with  the  lathies.  The  occurrence  resulted  in  the  conviction  of  some  of  M's 
servants  for  rioting,  under  s.  147  of  the  Penal  Code.  M's  people  wholly 
denied  any  right  on  the  part  of  T  to  construct  or  repair  the  bund,  and 
had  previously  denied  the  existence  of  such  right,  and  refused  permission 
to  T  to  exercise  it.  It  was  contended  that  the  assembly  of  M's  people 
was  not  an  "unlawful  assembly  ;"  that  the  interference  by  T's  people 
with  the  channel  of  the  river  justified  them  in  coming  to  stop 
the  work,  and  the  show  and  use  of  force  in  'compelling  them  to  do  so  : 
Held,  that  the  prisoners  had  been  rightly  convicted  :  Held,  further,  that 
as  no  right  of  private  defence  of  property  is  conferred  by  the  Penal  Code, 
except  as  against  the  perpetrators  of  offences  under  the  Penal  Code,  and 
that  as  u'pon  the  facts  of  the  case  as  found,  no  oft'ence  had  been  com- 
mitted by  T's  people,  their  acts  amounting  merely  to  a  civil  trespass, 
and  that  as  there  was  no  pressing  or  immediate  necessity  of  a  kind  show- 
ing that  there  was  not  time  to  have  recourse  to  the  protection  of  the 
public  authorities,  no  question  as  to  the  right  of  private  defence  arose  in 
the  case.  It  was  further  contended  that  M's  people  did  not  assemble  to 
enforce  a  right  or  supposed  right  within  ti.e  terms  of  s.  141  of  the  Penal 
Code,  but  to  defend  a  right,  and  that  such  action  did  not  make  the 
assembly  an  unlawful  one  ;  Held,  that  they  were  members  of  an  assembly 
the  common  object  of  which  was  by  show  of  criminal  force  and  by  crimi- 
nal force,  if  necessary,  to  enforce  the  right  to  keep  the  river  channel 
clear;  by  preventing  the  construction  of  the  bund,  and  by  demolishing  it 
so  far  as  it  was  constructed,  and  that  the  case  came  within  s.  141,  para 
(4).  GANOURI  LALL  DAS  v.  THE  QUEEN-EMPRESS.  16  C.  206=13  Ind. 
Jur.  207  137 

(2)  See  SENTENCE,  16  C.  442  ;  16  C.  725. 

River. 

See  FISHERY,  17  C.  963. 

Road. 

See  ACT  III  OF  1884  (BENGAL,  MUNICIPAL),  17  C.  r,S4. 

Rules. 

(1)  Made  under  Bengal  Tenancy  Act — See  APPEAL  (SECOND  APPEAL),    16  C, 

556. 

(2)  Rules  of  High  Court,  1878— See  COURT  FEES  ACT  (VII  OF  1870),  17  C. 

281. 

(3)  See  PRACTICE,  17  C.  289. 

(4)  Of  High  Court,  Nos.  341  and  466— See  REGISTRAR  OF  HIGH  COURT,  16  C. 

330. 

(5)  Privy  Council  of  31st  March  1871— See  PRIVY  COUNCIL,  16  C.  636. 
Sale. 

(1)  Adjournment  of— See  SALE,  17  C.  152. 

(2)  Auction — Auctioneers — Agent  bidding  "  kutcha  pucca  " — Usage  of  trade — 

Custom — Condition  of  sale. — An  agent  of  the  defendants  made,  at  an 
auction  sale  a  bid  for  certain  goods  ;  this  biu  was  not  at  the  time  accepted 
by  the  auctioneers,  but  was  referred  to  the  owners  of  the  goods  for  approval 
and  sanction,  the  agent  agreeing  to  such  reference.  The  conditions  of  sale 
contained  no  clause  stipulating  for  such  procedure.  Previous  to  any  reply 
being  received  by  the  auctioneers  from  their  principals,  the  principals  of  the 
agent  bidding  refused  to  acknowledge  the  bid  of  their  agent.  In  a  suit  brought 
by  the  auctioneers  to  recover  a  loss  on  a  re-sale  of  the  goods,  the  plaintiffs 
set  up  a  usage  of  trade,  whereby  it  was  alleged  that  the  bidder  at  such  a 
sale  was  not  at  liberty  to  withdraw  his  bid  until  a  reasonable  time  had 
been  allowed  for  the  auctioneers  to  refer  the  bid  to  the  owner  of  the  goods. 
The  only  evidence  on  this  point  was  that  of  an  assistant  to  the  firm  of 
the  plaintiffs,  who  stated  "that  such  an  arrangement  had  never  been 
repudiated  :  "  Held,  that  the  conditions  of  sale  containing  no  clause  to  the 
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effect  of  the  usage  claimed,  and  there  being  no  sufficient  evidence 
that  the  usage  was  so  univeisal  as  to  become  part  of  the  contract  by 
operation  of  law.  there  was  no  contract  between  the  parties  and 
therefore  that  no  suit  would  lie.  MACKENZIE  LYALL  &  Co.  v.  CHAMROO 
SINGH  &  Co.,  16  C.  702  ...  464 

(3)  By  retail  with  wholesale  license — See  ACT   VII   OF    1878    (BENGAL  EXCISE), 

16  C.  799. 

(4)  By  Servant  of  Licensed  Vendor — See  ACT  VII  OF  1878  (EXCISE,  BENGAL), 

17  C.  566. 

(5)  For  Arrears  of  Rent— Reg.  VIII  of  1819,   s.   8 — Service  and   publication 

of  notice  of  sale — Irregularities  in  preliminaries  to  sale — Petition  for 
sale — Certificate  of  Munsif  when  service  is  sworn  to  before  him — Form 
of  notice  of  sale  in  mid-year  sales  for  six  months'  arrears. — All  the  re- 
quirements in  cl.  2,  s.  8  of  Reg.  VIIE  of  1819,  must  be  imported  into  cl.  3 
of  that  section  mutatis  jnutandis.  Where,  therefore,  the  zemindar  is 
proceeding  under  cl.  3  to  obtain  a  mid-year  sale  for  six  months'  arrears  of 
rent,  the  service  of  notice  of  sal?  is  a  condition  precedent  to  the  sale  being 
held.  Such  notice  must  show,  as  provided  by  that  clause,  that  the  sale 
may  be  prevented  by  payment  of  the  wholeof  the  balance  due,  or  of  three- 
fourths  of  such  balance.  In  such  a  case  a  noti~e.  which  stated  that  the 
sale  would  take  place  unless  the  whole  of  the  balance  was  paid,  as  if  the 
zemindar  was  proceeding  under  cl.  2  for  the  whole  year's  arrears,  was 
held  to  be  a  bad  notice,  and  a  non-compliance  with  a  substantial  require- 
ment of  the  Regulation  such  as  to  justify  the  revesal  of  the  sale.  The 
publication  of  the  petition  to  the  Collector  containing  a  specification  of  the 
balance  of  rer>t  due,  by  sticking  it  up  in  some  conspicuous  part  of  the 
kutcheri  as  required  by  cl.  2,  s.  8  of  the  Regulation,  is  not  a  substan- 
tial portion  of  the  process  to  be  observed  by  the  zemindar  previous 
to  a  sale  for  arrears  of  rent  ;  non-compliance  with  that  provision, 
therefore,  is  not  a  ground  for  setting  aside  the  sale.  For  the  same 
reason  the  non-presentation  of  the  petition  on  the  precise  day  (1st 
K.-irtick),  specified  in  cl.  3,  s.  8,  affords  no  ground  for  setting  aside 
the  sale.  The  presentation  of  the  petition  on  the  2nd  Kartick,  when 
the  1st  was  a  Sunday,  was  held  to  be  a  sufficient  compliance  with 
the  section.  The  words  "  certificate  to  which  effect"  in  the  portion  of 
cl.  2,  s.  8,  relating  to  the  procedure  in  case  of  refusal  by  the  village  people 
to  attest  the  publication  of  the  notice  of  sale,  mean  a  certificate  to  the 
effect  that  the  peon  did  come  before  the  Munsif  or  Police  Officer,  as  the 
case  may  be,  and  did  make  voluntary  oath  as  to  the  service  of  the  notice. 
Where  the  peon,  after  serving  the  notice,  made  an  affidavit  as  to  the 
mode  of  service,  and  took  the  affidavit  before  the  Munsif,  to  whom  it 
was  read  and  who  then  signed  it,  there  was  held  to  be  a  sufficient  certifi- 
cate to  satisfy  the  requirements  of  the  section.  AHSANULLA  KHAN 
BAHADOOR  v.  HURRI  CHURN  MO^OOMDAR.  17  C.  474  ...  855 

(6)  For  arrears  of  revenue— Act  XI  of  1859,  ss.  10,  11 ,  28,  53.   54.  and  sch.  A— 
Rights  of  purchaser  of  share  of  estate  admitted  to  special  registration 
under  ss.    10  and    11  of   Act — Rights   of  mortgagee  of  share   against 
Purchaser. — There  is  a  clear  distinction  between  the  rights  acquired  under 
s.  53  and  under  s.  54  of  Act  XI  of  1859.  Under  the  former  section  the  terms 
of  the   certificate   given  under  sch.  A  are  limited,   and  a  purchaser  under 
that    section    acquires  the  estate  subject  to    all    encumbrances  existing 
at  the  time  of  sale   whether  created   before  or  after  the  default  and  even 
up  to  the  date  of  the  sale  ;   but  there  is  no  such    limitation  to    the  terms  of 
a  certificate    given    to    a    purchaser    under    s.    54,    and  all   encumbrances 
created  after  the  date  on  which  a  purchase  under  that  section  takes  effect, 
that   is,  after  the  date   on  which    the   default   was  committed,  are  void. 
A  share  of  a  taluk  admitted  to  special  registration    under  ss.  10  and  11    of 
Act   XI   of   1859,    was   advertised   for   sale   under   that  Act  in  default  of 
payment  of  the  June  kist  of  Government  revenue.     On  the  25th   July  the 
recorded  sharer  mortgaged  his  interest  in   that  share  to  the  plaintiff.     The 
sale  took  place  on  the   26th   September,   and  the  share  was  purchased  by 
the  defendant,  who  obtained  a  sale  certificate  in  due  form  under  the  Act  de- 
claring, in  accordance  with  s.  28,  that  his  title  accrued  from  the  29th  June, 
the  day  after  the  latest  date  allowed  for  payment  of  the  June  kist .  Held,  that 
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the  mortgage  was  of  no  effect  as  an  encumbrance  under  s.  54  of  the 
Act.  CHOWDHRY  JOGESSUR  MULLICK  v.  KHETTER  MOHUN  PAL,  17 
C.  148  ...  637 

(7)  For  Arrears  of  Revenue — Act  XI  of  1859,  ss  18  and  33 — Collector's  order  of 

exemption. — A  Collector's  order  under  s.  1?  of  Act  XI  of  1859  for  exempt- 
ing an  estate  from  sale  for  arrears  of  revenue  must  be  an  absolute  exemp- 
tion, and  not  an  order  having  effect  as  an  exemption  or  not,  according  to 
what  may,  happen,  or  be  done,  afterwards.  It  must  not  depend  on  an  act 
which  may,  or  may  not  be  performed.  The  High  Court  having  set  aside 
a  sale,  as  contrary  to  the  provisions  of  Act  XI  of  1859,  upon  a  ground 
other  than  that  declared  and  specified  in  an  appeal  made  to  the  Commis- 
sioner of  Revenue  against  the  order  for  the  sale,  the  Judicial  Committee, 
referring  to  s.  33  as  prohibiting  such  a  course,  reversed  the  decision  of 
the  High  Court.  LALA  GOURI  SANKER  LAL  v.  JANKI  PERSHAD, 
17C.  809(P.C.)  =  17  l.A.  57  =  5  Sar.  P.C.J.  518  ...  1083 

(8)  For  Arrears  of  Revenue-Fraud— Bidders,  Dissuasion  of  .--In  a  suit  by  some 

of  the  co-sharers  in  a  mauzah  against  the  others  to  set  aside  a  sale  for 
arrears  of  revenue,  the  finding  of  the  Court  of  first  instance  established 
that  a  certain  co-sharer  in  a  mouzah  had  intentionally  withheld  the  pay- 
ment of  a  small  arrears  of  Government  revenue,  and  had  thereby  caused 
the  property  to  be  sold  under  Act  XI  of  1859,  purchasing  it  himself  for  a 
small  sum  in  the  name  of  certain  other  persons  ;  and  had  also  dissuaded 
certain  intending  bidders  from  bidding  at  such  sale  :  Held  that  the 
evidence  did  not  warrant  such  a  finding,  but  that  assuming  these  facts  to 
have  been  established,  the  right  of  the  co-sharer  to  buy  up  the  estate  at 
the  revenue  sale  was  not  based  upon  any  right  or  interest  common  to  him- 
self and  his  co-sharers,  and  that,  in  the  absence  of  misrepresentation  or 
concealment,  the  fact  that  he  had  intentionally  defaulted  as  found  did 
not  constitute  fraud  ;  nor  did  the  fact,  that  he  had  deten  ed  others  from 
bidding  for  the  property,  necessarily  constitute  an  act  of  fraud.  DOORGA 
SINGH  v.  SHEO  PERSHAD  SINGH,  16  C,  194  ...  129 

(9)  For  Arrears  of  Revenue — Suit  to  set  aside   sale — Attachment  of  property 

sold,  not  necessary — Sale  ultra  vires — When — Act  XI  of  1859,  ss.  5  and 
17 — The  right  to  set  aside  a  sale  for  arrears  of  Government  revenue 
under  Act  XI  of  1859  is  not  confined  to  proprietors  alone,  but  extends  to 
all  persons,  such  as  mortgagees,  having  an  interest  in  the  property  antece- 
dent to  its  sale.  There  is  nothing  in  s.  5  of  Act  XI  of  1859  which  in- 
dicates that  property  sold  for  arrears  of  Government  revenue  should  be 
under  attachment  at  the  time  of  sale.  A  sale  in  contravention  of  ss.  5  and  17 
of  Act  XI  of  1859,  is  ultra  vires,  and  therefore  void.  GOBIND  LAL  ROY  v. 
BlPRODAS  Rov,  17  C.  398  ...  805 

(10)  In  execution— See  CO-SHARER,  16  C.  326. 

(11)  In  execution— Civ.  Pro.  Code,  1882,  s.   294— Decree-holder,  Purchase  by- 

Satisfaction  pro  tanto — Mortgagee  .not  trustee  for  mortgagor  in  sale 
Proceeds — Leave  to  bid  at  sale  in  -execution  when  granted — Permission 
of  the  Court  to  decree-holder  to  buy — Practice. — A  mortgagee  who  has 
obtained  a  mortgage  decree,  and  after  obtaining  permission  to  bid  at  the 
sale  held  in  execution  of  such  decree,  has  become  the  purchaser,  does  not 
stand  in  a  fiduciary  position  towards  his  mortgagor.  A  mortgagee  in  such  a 
position,  therefore,  is  at  liberty  to  take  out  further  execution  for  any 
balance  of  the  amount  decreed  that  may  be  left  after  deducting  the  price 
for  which  the  mortgaged  property  was  sold,  and  is  not  bound  to  credit  the 
judgment-debtor  with  the  real  value  of  the  property  to  be  ascertained  by 
the  Court.  The  permission  to  a  mortgagee  to  bid  should  be  very 
cautiously  granted,  and  only  when  it  is  found,  after  proceedings  with  a 
sale,  that  no  purchaser  at  an  adequate  price  can  be  found,  and  even  then, 
only  after  some  enquiry  as  to  whether  the  sale  proclamation  has  been  duly 
published.  SHEONATH  Doss  v,  JANKI  PROSAD  SINGH,  16  C.  132=13  Ind. 
Jur,  262  ...  88 

(12)  In   execution  Certificate— See  ACT    VII  OF  1880  (PUBLIC   DEMANDS   RE- 

COVERY), 17  C.  414. 

(13)  In  execution  of  decree— See  Civ.  PRO.  CODE  (Acx  XIV  OF  1882),  16  C.  535. 

(14)  In  execution  of  decree— See  JURISDICTION,  17  C,  699. 

1276 


GENERAL    INDEX. 

Sale— (Continued).  PAGE 

(15)  In  executionof  decree — Disparaging  remarks  by  by-standers  or  purchasers 

other  than  the  decree-holder — Irregularity — Practice  regarding  sales  in 
execution  of  decrees — Adjournment  of  sale — Civ.  Pro.  Code  (Act  XIV  of 
1882),  ss.  311  and  291.— Disparaging  remarks  made  by  by-standers  or  by 
purchasers  at  an  execution  sale  other  than  the  decree-holder  do  not  con- 
stitute such  an  irregularity  as  is  contemplated  by  s.  311  of  the  Code  of 
Civil  Procedure.  It  is  the  practice  of  the  Courts  under  the  Rules  of  the 
High  Court,  which  have  the  force  of  law,  to  place  all  properties  intended 
for  sale  in  execution  of  decrees  on  a  list,  and  to  proceed  with  the  sales  from 
day  to  day,  commencing  on  an  appointed  day.  As  each  property  is 
taken  up  in  its  turn,  an  adjournment  of  the  sale  of  a  particular  property, 
winch  is  the  consequence  of  such  procedure,  is  not  an  adjournment  within 
the  meaning  of  s.  291  of  the  Civ.  Pro.  Code.  LAL  MOHUN  CHOWDHURI 

V.  NUNU  MOHAMED  TALUKDAR,    17  C.  152  ...  640 

(16)  In  execution  of  decree — Failure  by  purchaser  to  make  the  deposit  required 

by  s.  306  of  the  Civ.  Pro.  Code — Material  irregularity  in  conduct- 
ing sale— Civ.  Pro.  Code  (Act  XIV  of  1882),  ss.  244,  306.  303,  311  and 
312. — Failure  on  the  part  of  the  person  declared  to  be  the  purchaser,  at 
a  sale  in  execution  of  a  decree  to  make,  and  on  the  part  of  the  officer  con- 
ducting the  sale  to  receive,  the  deposit  of  25  per  cent,  on  the  amount  of 
the  purchase  money  in  the  manner  required  by  s.  306  of  the  Code  of 
Civil  Procedure,  constitutes  a  material  irregularity  in  conducting  the  sale, 
which  must  be  inquired  into  upon  an  application  under  s.  311  and  conse- 
quently a  separate  suit  to  set  aside  a  sale  on  such  a  ground  will  not  lie. 
BHIM  SINGH  v.  SARWAN  SINGH,  16  C.  33  ...  22 

(17)  In  execution  of  decree — Fraud— Suit  to  set  aside  a  sale  on  the  ground  of 

fraud- Decree-Questions  arising  between  the  parties  or  their  representa- 
tives under  s.  244  (c)  of  Act  XIV  of  1882— Code  of  Civil  Procedure  (Act 
XIV  of  1882),  ss.  2,  244  (c).  274,  287,  289.  311.  312,  314— 316—  Limitation 
Act  (XV  of  1877),  s.  18,  art.  166.—  Held  by  the  Full  Bench  (Petheram, 
C  J ..Prinsep,  Tottenham,  and  Pigot.JJ.,  Ghose,  J., dissenting),  that  when 
circumstances  affecting  the  validity  of  a  sale  in  execution  have  been 
brought  about  by  the  fraud  of  one  of  the  parties  to  the  suit,  and  give  rise 
to  a  question  between  these  parties  such  as,  apart  from  fraud,  would  be 
within  the  provisions  of  s.  244,  a  suit  will  not  lie  to  impeach  the  validity 
of  the  sale  on  the  ground  of  such  fraud.  Held,  that  in  such  a  case  the  judg- 
ment-debtor is  entitled,  whether  the  sale  has  been  confirmed  or  not,  to 
make,  as  against  the  person  guilty  of  the  fraud  or  accessory  thereto,  such 
application  (if  any)  under  s.  311  as  he  may  be  entitled  to  make,  his  time 
for  making  it  being  computed  from  the  time  when  the  fraud  first  became 
known  to  him.  Held,  further,  that  in  cases  in  which  the  decree  or  the 
purchase  is  made  benami,  s.  244  does  not  apply,  and  a  suit  may  be  held  to 
lie  to  set  aside  the  sale.  Per  Ghose,  J. — An  objection  under  s.  311,  or 
upon  the  ground  of  fraud,  raised  by  the  judgment-debtor  after  the  sale 
has  been  confirmed  under  s  312,  cannot  be  dealt  with  under  s.  244.  In  such 
a  case  the  judgment-debtor  is  entitled  upon  the  ground  of  fraud  to  bring 
a  suit  set  aside  the  sale,  or  at  all  events  to  have  it  declared  that  the 
sa'e  passed  no  title  to  the  purchaser,  or  that  the  purchaser  is  a  trustee  for 
him.  There  is  no  special  provision  in  the  Code  for  setting  aside  a  sale  on 
{he  ground  of  fraud  when  it  has  once  been  confirmed.  MOHENDKQ 
NARAIN  CHATURAJ  v.  GOPAL  MQNDUL,  17  C.  769  ...  IQ$Q 

(18)  In  execution  of  decree — Proclamation  of  sale — Sale  before  hour  fixed — 

Civ.  Pro.  Code  (Act  XIV  of  1882),  s.  287 — Sale  set  aside  as  being  no  sale. 
— A  property,  advertised  for  sale  under  s.  287  of  the  Code  of  Civil  Proce- 
dure, was  sold  on  the  day  fixed  but  at  an  earliar  hour  than  that  stated  in  the 
proclamation  ;  held,  that  there  had  been  no  sale  within  the  meaning  of 
the  Code;  proclamation  of  the  time  and  place  of  sale  and  the  holding  of 
the  sale  at  such  time  and  place,  being  conditions  precedent  to  the  sale 
being  a  sale  under  the  Code.  BASHARUTULLAH  v.  UMA  CHURN  DUTT  16 
C.  794  ...  527 

(19)  In  execution  of  decree — Right  of  purchaser  at — See  MORTGAGE — SALE,  17 

C.  23, 
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(20)  In   execution  of   decree — Sale    of  joint-family  estate   in    execution  of  a 

decree  against  the  father  upon  debts  contracted  by  hint — Liability  of 
son's  share — Hindu  law — Alienation — .It  is  only  on  condition  of  the  s;ms 
showing  that  the  father's  debt  has  been  contracted  for  an  illegal  or  immoral 
purpose  that  the  son,  upon  a  decree  against  the  father  alone  being  executed 
by  the  attachment  and  sale  of  the  family  estate,  can  claim  to  have  the 
liability  limited  to  the  father's  own  share  under  the  Mitakshara.  In  the 
absence  of  such  proof,  whether  the  entirety  of  the  family  estate  has  been 
transferred  at  the  sale  in  execuu'on  or  not,  is  a  question  of  fact,  in  each 
case  dependent  on  what  was  understood  to  be  brought.and  has  been  brought 
to  sale  The  description  of  the  property  in  the  certificate  of  sale  as  the 
right,  title  and  interest  of  the  judgment-debtor  was  consistent  with  every 
interest,  which  he  might  have  caused  to  bi  sold,  passing  at  the  sale. 
MAHABIK  PERSHAU  v.  MOHESHWAR  NATH  SAHAI,  17  C.  584  (P.O.)  =  17 
I. A.  33  =  5  Sar.  P.C.J.  489  ...  929 

(21)  Of  mortgaged  property — See  MORTGAGE — SALE,  17  C    23. 

(22)  Of  other   than   mortgaged   property,    Decree  for — 3ee   TRANSFER    OF  PRO- 

PERTY ACT  (IV  oi-  1^82),  16  C.  423. 

(23)  Of   property    to  which    title  was  disputed — See   MAI-IUMEDAN  LAW— GUAR- 

DIAN, 16  C.  627. 
Salvage. 

Arrest — Excessive  bail — Costs — Salrgc  services — Amount  of  award  increased 
on  appeal — Practice — Costs  r>f  appeal  from  the  Original  Side  in  its  Ad- 
miralty or  Vice  Admiralty  jurisdiction. — In  an  action  of  salvage  in  which 
ship  was  arrested,  and  the  bail  asked  for  was  found  to  be  excessive,  the 
Court  (Piggot  and  Trcvelyan,  JJ  )  held,  that  the  promovents  must  pay  the 
impugnants  the  costs  occasioned  by  the  bail  required  being  excessive.  In 
this  case  the  Court  increased  the  amount  of  salvage  award  from  £  1,500  to 
£  2,400,  in  consideration  of  the  great  risk  incurred  by  the  salvors  in  rescu- 
ing the  ship  and  cargo,  which  were  very  valuable,  from  imminent  destruc- 
tion. Inasmuch  as  an  appeal  did  lie  under  the  High  Court  Charter  and  the 
Letters  Patent  from  the  Original  Side  in  the  exercire  of  its  Admiralty  cr 
Vice-Admiralty  jurisdiction  and  the  procedure  was  mainly  governed  by 
the  Civ.  Pro.  Code,  the  usual  practice  as  to  costs  on  appeal  was  followed 
in  this  case.  In  the  matter  of  THE  SHIP  ''  CHAMPION,"  17  C.  84  ...  593 

Sanad. 

(1)  See  ACT  I  OF  1869  (OuDH  ESTATES),  17  C  311. 

(2)  See  HINDU  LAW — PARTITION,  16  C.  397. 
Sanction. 

(1)  See  ACT  IX  OF  1879  (COURT  OF  WARDS,  BENGAL).  16  C  89  ;  17  C.  C8S. 

(2)  See  Civ.  PRO.  CODE  (ACT  XIV  OF  1882),  16  C.  504. 

(3)  See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  16  C.  121,  661. 

(4)  See  SESSIONS  JUDGE,  16  C.  766. 
Sanction  to  Prosecution. 

(1)  Crim  Pro.Codc  (Act  X  of  1882).  ss.  I95.439.476^jurtsdiction  of  High  Court 
in  revision  to  quash  orders,  under  s.  476  of  the  Crim.  Pro.  Code.  —  The 
High  Court  is  competent  in  the  exercise  of  its  revisional  powers  to  inter- 
fere with  an  order  of  a  Subordinate  Court,  whether  made  under  s.  195  or 
under  s.  476  of  the  Crim  Pro.  Code,  directing  the  prosecution  of  any  person 
for  offences  referred  to  in  those  sections.  The  High  Court,  under  s.  439, 
has  the  powers  conferred  on  a  Court  of  Appeal  by  s.  423  to  alter  or  reverse 
any  such  order.  Before  a  Court  is  justified  in  making  an  order  under 
s.  476,  directing  the  prosecution  of  any  person,  it  ought  to  have  before  it 
direct  evidence  fixing  the  offence  upon  the  person  whom  it  is  sought  to 
charge,  either  in  the  course  of  the  preliminary  enquiry  referred  to  in  that 
section,  or  in  the  earlier  proceedings  out  of  which  the  enquiry  arises.  It 
is  not  sufficient  that  the  evidence  in  the  earlier  case  may  induce  some  sort 
of  suspicion  that  the  person  had  been  guilty  of  an  offence;  but  there  must 
be  distinct  evidence  of  the  commission  of  an  offence  by  the  person  who  is 
to  be  prosecuted.  Where  a  Subordinate  Magistrate,  after  trying  a  case, 
sent  the  record  to  the  District  Magistrate,  with  a  suggestion  that  certain 
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persons  ought  to  be  prosecuted  under  s.  211  of  the  Penal  Code,  the  High 
Court  held  that  this  did  not  constitute  a  sanction  to  prosecute  In  the 
matter  of  the  petition  of  KHEBU  NATH  SIKDAR  v.  GRISH  CHUNDER 
MUKERJI,  16  C.  730  ...  484 

(2)  "Court" — Collector — Appraisement  proceedings — Crim,  Pro.  Code  (Act  X 
of  1882)  s.  195— Bengal  Tenancy  Act  (VIII  of  1885).  ss  69  and  70.— The 
word  "Court,"  used  in  s.  195  of  the  Crim.  Pro.  Code,  without  the 
previous  sanction  of  which  offences  therein  referred  to,  committed  before 
it,  cannot  be  taken  cognizance  of,  has  a  wider  meaning  than  the  words 
"  Court  of  Justice  "  as  defined  in  s.  20  of  the  Penal  Code.  It  includes  a 
tribunal  empowered  to  deal  with  a  particular  matter,  and  authorised  to 
receive  evidence  bearing  on  that  matter,  in  order  to  enable  it  to  arrive  at 
a  determination.  A  Collector,  acting  in  appraisement  proceedings  under 
ss.  69  and  70  of  the  Bengal  Tenancy  Act,  is  a  Court  within  the  meaning 
of.  the  term  as  there  used.  Where,  therefore,  in  certain  appraisement 
proceedings,  some  rent  receipts,  which  were  alleged  to  be  forgeries,  were 
filed  by  tenants  before  the  Collector,  and  proceedings  were  subsequently 
taken  against  them  before  the  Joint-Magistrate  charging  them  with 
offences  under  ss.  465  and  471  of  the  Penal  Code,  held,  that  the  Joint- 
Magistrate  could  not  take  cognizance  of  the  offences  charged  without  the 
previous  sanction  of  the  Collector  having  been  granted.  RAGHOOBUNS 
SAHOY  v.  KOKIL  SINGH  alias  GOPAL  SINGH,  17  C.  872  ...  1126 

Sapinda. 

See  HINDU  LAW — INHERITANCE,  17  C.  518. 

Satisfaction. 

See  PENAL  CODE  (ACT  XLV  OF  1860),  16  C.  126, 

Scheduled  Debts. 

See  INSOLVENCY,  16  C,  85. 

Secretary  of  State. 

See  SMALL  CAUSE  COURT.  MOFUSSJL,  17  C.  290. 

Security  for  Costs. 

(!)  Civ.  Pro.  Code,  s-  549 — Power  of  Appellate  Court  to  extend  the  time  for 
furnishing  security — Costs. —  Where  the  High  Court  under  s.  549.  Civ. 
Pro.  Code,  has  demanded  security  from  an  appellant,  it  has  power  to 
extend  the  time  for  complying  with  this  order  on  application  made,  as 
well  after  as  before  the  time  fixed  has  expired,  and  may  nevertheless 
reject  the  apoeal.  under  that  section,  if  the  security  is  not  in  the  end 
furnished.  In  this  case  the  Registrar  was  directed  to  allow  only  the 
costs  applicable  to  the  question  argued  and  decided.  BADRI  NARAIN  v. 
SHEO  KOER,  17  C.  512  (P.C  )  =  17  I. A.  1=5  Sar.  P.C.J.  493  ...  881 

(2)  Civ.    Pro.    Code,    s.    549— Rejection  of  Appeal— Discretion  of  Court. — The 

security  for  respondents'  costs  which  the  High  Court  had  demanded  under 
s  549  not  having  been  furnished  within  the  lime  fixed,  and  the  Court,  in 
the  exercise  of  its  discretion,  having  refused  to  extend  the  time,  the  appeal 
was  rejected  under  that  section.  Held,  that  this  was  not  a  case  for  inter- 
ference, MADHUSUDAN  DAS  v.  ADHIKARI  PRAPANNA,  17  C,  516  (PC.) 
=  17  I. A.  9=5  Sar.  P.C.J.  496  ...  884 

(3)  Discretion  of  Court  to  refuse  security— Civ.  Pro.  Code  (Act  XIV  of  1882), 

s.  549. — An  original  Court  rejected,  as  insufficient,  security  offered  for 
the  purpose  of  conforming  to  an  order  of  the  High  Court  under  s.  549, 
Civ.  Pro.  Code  ;  and  refused  to  receive  other  security  offered,  in  lieu,  after 
the  time  fixed  by  the  order  had  expired.  This  was  affirmed  by  the  High 
Court:  Held,  that  as  the  High  Court  had  a  discretion  to  enlarge  the 
time  allowed  for  finding  security  and  to  accept  other  security  in  lieu  of 
that  rejected,  or  to  refuse  to  do  either,  it  had,  under  the  circumstances, 
judicially  exercised  that  discretion  in  refusing.  RAJAB  ALI  v.  AMIR 
HOSSEIN,  17  C.  1  (P.C.)  =  5  Sar  P.C.J.  389  ...  539 

(4)  Practice— Suit  for  money— Civ.   Pro.    Code    (Act  XIV    of  1882),    s.  380 

(Act  VI  of  1888),  s.  5. — A  suit  to  recover  certain  specified  articles  and 
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money  alleged  to  have  been  wrongfully  seized  and  taken  possession  of  by 
the  defendant,  or  to  recover  the  value  thereof,  is  a  suit  for  money  within 
the  terms  of  the  second  paragraph  of  s.  380  of  the  Civ.  Pro.  Code,  the 
term  "  suit  for  money  "  as  there  used  being  wider  than  a  suit  for  debts. 
Circumstances  unfer  which  the  Court  will  order  security  for  costs  to  be 
given  by  a  female  plaintiff  in  such  a  suit.  LEGUMBARI  DEBI  v. 
AUSHOOTOSH  BANERJEE,  17  C.  610  ...  946 

(5)  See  EXECUTION  OF  DECREE,  16  C.  323. 

(6)  See  RECOGNIZANCE  TO  KEEP  PEACE,  16  C.  779. 
Selection  of  Poems. 

See  COPYRIGHT,  17  C.  951. 

Sentence. 

(l)  Cumulative  sentences — Rioting — Distinct  offences — Conviction  for  rioting 
and  causing  hurt  and  grievous  hurt — Separate  conviction  for  more  than 
one  offence  when  acts  combined  frfm  one  offence — Abetment  of  grievous 
hurt  during  riot— Penal  Code  (Act  XLV  of  ISf.O).  ss  147,  323,  32^.— Six 
accused  persons  were  charged  with  and  convicted  of  rioting,  the  common 
object  of  which  was  causing  hurt  to  particular  men.  Four  of  the  accused 
were  also  charged  with  and  convicted  of.  respectively,  causing  hurt  during 
the  riot  to  the  two  men  and  a  woman,  and  were  sentenced  to  separate  terms 
of  imprisonment  under  ss.  147  and  323  of  the  Penal  Code  :  Held  that  the 
sentences  were  legal.  During  the  course  of  a  riot  in  which  X  was  attacked 
and  beaten  by  several  of  the  rioters,  one  of  them  K  inflicted  grievous  hurt 
on  X  by  breaking  his  rib  with  a  blow  struck  with  a.  lathi;  K  and  three 
others  of  the  rioters  were  charged  with  offences  under  ss.  147  and  325  of 
the  Penal  Code. 'and  K  was  convicted  under  those  sections.  The  other 
three  were  convicted  under  s.  147  and  also  under  s.  325  read  with  s.  109. 
Separate  sentences  were  passed  on  K  and  also  on  the  other  three  for  each 
of  the  offences.  Held,  that  the  sentences  on  K  were  legal,  but  that  as  there 
was  nothing  to  show  that  the  other  three  had  abetted  the  particular  blow 
which  caused  grievous  hurt,  although  they  had  each  of  them  assaulted  X. 
the  conviction  of  them  under  s.  325.  read  with  s.  109  could  not  be 
supported.  In  the  matter  of  the  petition  of  MOHUR  MIR  v.  THH 
QUEEN-EMPRESS  AND  In  the  matter  of  the  petition  of  KALI.  ROY  v. 
THE  QUEEN-EMPRESS,  16  C.  725  ...  480 

(2)  Separate  sentence  for  rioting  and  grievous  hurt — Penal  Code,  ss.  71 ,  paras 

1.  144.  147.  148,".324— Act  VIII  of  1882— Crim  Pro.  Code  (Act  X  of  1882). 
.?  35 — Per  Curiam  (Tottenham,  ./.,  dissenting}.  Separate  sentences 
passed  upon  persons  for  the  offences  of  rioting  and  grievous  hurt  are  not 
legal  where  it  is  found  that  such  persons  individually  did  not  commit 
any  act  which  amounted  to  voluntarily  causing  hurt,  but  were  guilty  of 
that  offence  under  s.  149  of  the  Penal  Code.  NILMONEY  PODDAR  v. 
QUEEN-EMPRESS.  16  C.  442  (P.B.)  ...  292 

(3)  See  ACT  VII  OF  1878  (BENGAL,  EXCISE),  16  C.  799. 

Separate  Conviction. 

See  SENTENCE,  16  C.  725. 
Sessions  Judge. 

Jurisdiction  of — Sanction  to  prosecute  by  District  Judge— Trial  by  same  Judge 
as  Sessions  Judge — Crim  Pro.  Code  (Act  X  o/  1882),  ss.  195.  487— Penal 
Code,  s.  196. — A  Sessions  Judge  is  not  debarred  by  s.  487  of  the  Crim. 
Pro.  Code,  from  trying  a  person  for  an  offence  punishable  under  s.  196  of 
the  Penal  Code,  when  he  was,  as  District  Judge,  given  sanction  for  the  pro- 
secution under  the  provisions  of  s.  195  of  the  Code  of  Criminal  Procedure. 
QUEEN-EMPRESS  v.  SARAT  CHUNDRA  RAKHAT.  16  C.  766  (F.B.)  ...  508 

Set -off. 

(1)  Civ.  Pro.  Code  (Act  XIV  1882),  ss.  233.  243.  246— Execution  of  assigned 
decree — Set-off  against  decree  partly  executed. — A,  B  had  obtained  «  decree 
against  K  and  T.  After  the  decree  had  been  partially  satisfied,  A,  B,  assigned 
it  to  D.  Prior  to  the  date  of  the  assignment,  K  and  T  had  instituted  a  suit 
against  A,  B  and  D  and  ultimately  obtained  a  decree  against  both  of  them  ; 
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Held,  that  K  and  T  were  entitled  to  set  off  their  decree  against  the  un- 
executed portion  of  the  decree  which  had  been  assigned  to  D.  KRISTO 
RAMANI  DASSEE  v.  KEDAR  NATH  CHAKRAVARTI.  16  C.  619  ...  408 

(2)  Cross-demand  arising  out  of  the  same  transaction — Civ.  Pro  Code  (Act 
XIV  of  1882),  s.  111. — When  the  defence  raises  a  cross-demand,  which  is 
found  to  arise  out  of  the  same  transaction  as,  and  is  connected  in  its  nature 
with,  the  plaintiff's  suit  the  defendant  is  entitled  to  have  an  adjudication 
of  it,  although  it  may  not  amount  to  a  set-off  under  s.  Ill  of  the  Civ. 
Pro.  Code.  CHISHOLM  v.  GOPAL  CHUNDER  SURMA,  16  C.  711  ...  470 

Settlement. 

(1)  Settlement  by  Government  of  land  on  which  stood  a  hat — Calculation  for 

purpose  of  settlement— Tolls— Hat— Reg.  XXVII  of  1793— Injunction.— 
A  settlement  of  land  (on  which  stood  a  hat)  by  the  Government  to  private 
person,  such  settlement  being  'arrived  at  by  taking  into  calculation  the 
profits  of  the  hat ,  does  not  amount  to  a  grant  of  the  tolls,  but  of  the  land 
only  ;  the  reason  for  looking  at  the  tolls  being  to  ascertain  the  value  of  the 
land.  Such  a  settlement,  therefore,  does  not  imply  a  monopoly  which 
will  enable  the  holder  to  restrain  other  persons  from  setting  up  another  hat 
close  by.  RAKHAL  DAS  ADDY  v.  DURGA  SUNDURI  DASI,  DURGA 
SUNDURI  DEBI.V.  RAKHAL  DAS  ADDY,  17  C.  458  ...  845 

(2)  See  APPEAL  (GENERAL).  17  C.  326. 

(3)  See  APPEAL  (SECOND  APPEAL),  16  C.  596. 

(4)  See  ASSAM  LAND  AND  REVENUE  REGULATION,  1886,  17  C.  819. 

(5)  See  ENHANCEMENT  OF  RENT,  16  C.  586. 

(6)  See  LIMITATION  ACT  (XV  OF  1887),  17  C.  137. 
Settlement  Officer. 

See  DECREE,  17  C.  246. 
Shebait. 

(1)  See  HINDU  LAW— RELIGIOUS  ENDOWMENTS.   17  C.  3,  17  C.  557. 

(2)  See  RES  JUDICATA,  16  C.  103. 
Shipowner. 

See  MARITIME  LAW,  17  C.  362. 
Shippers. 

See  MARITIME  LAW,  17  C,  362. 
Small  Cause  Court,  Mofussil. 

(1)  Jurisdiction — Suit  for  compensation  for  damages  against  the  Secretary  of 

State— Provincial  Small  Catise  Court  Act  (IX  of  1887),  sch.ii,art.3 — 
A  suit  was  brought  against  the  Secretary  of  State  in  a  Mofussil  Small 
Cause  Court  for  compensation  for  damages  done  to  an  oil  mill  by  the 
officials  of  the  Nalhati  State  Railway  :  Held,  that  the  suit  was  not  with- 
in art.  3,  sch.  ii  of  Act  IX  of  1887,  and  that  it  was  cognizable  by  the 
Small  Cause  Court.  BUNWARI  LAL  MOOKERJEE  v.  SECRETARY  OF 
STATE  FOR  INDIA,  17  C.  290  ...  733 

(2)  Jurisdiction — Suit  for  the  recovery  of  damages  for  the  use  and  occupation 

of  land. — A  suit  for  the  recovery  of  damages  for  the  use  and  occupation  of 
land  is  within  the  jurisdiction  of  the  Mofussil  Small  Cause  Courts.  MAKHAN 
LALL  DATTA  v.  GORIBULLAH  SARDAR,  17  C.  541  ...  900 

(3)  Provincial    Small    Cause  Court  Act  (IX  of  1837)— Jurisdiction — Suit  for 

damages  for  the  forcible  cutting  and  carrying  away  of  grass. — Act  IX 
of  1837  does  not  exclude  from  the  juiisdiction  of  the  Small  Cause  Court  a 
suit  for  damages  for  the  forcible  cutting  and  carrying  away  of  grass. 
KRISHNA  PROSAD  NAG  v.  MAIZUDDIN  BISWAS,  17  C.  707  ...  1013 

Small  Cause  Court,  Presidency  Towns. 

Jurisdiction  of — Presidency  Towns  Small  Cause  Court  Act  (XV  of  1882),  s.  19 
— Suit  for  legacy — Equitable  jurisdiction. — A  suit  to  recover  a  legacy 
brought  in  the  Small  Cause  Court,  in  which  there  is  no  allegation  that 
the  executors  were  in  possession  of  sufficient  assets  to  pay  the  legacy,  or 
that  they  had  ever  assented  to  the  payment  of  the  legacy,  is  one  for  the 

• 
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administration   of   an   estate  and   for   an   account ;  such  a  suit  the  Small 
Cause  Court  has   no  jurisdiction   to  try.     OKHOY   CooMAR   BANNERJEE 
.    v.  KOYLASH  CHUNDER  GHOSAL,  17  C.  387  ...         797 

Solicitor. 

See  CONTRACT,  17  C.  919. 
Sovereign  Powers. 

See  TREATY,  17  C.  234. 

Special  Judge. 

(1)  See  APPEAL  (GENERAL).  17  C.  326. 

(2)  See  APPEAL  (SECOND  APPEAL),  16  C.  596. 
Specification. 

See  EXECUTION  OF  DECREE,  17  C.  631. 
Specific  Performance. 

(1)  Contract — Disability  to   contract — Temporary   disability  of  Zemindar  to 

contract,  his  estate  being  subject  to  the  provisions  of  Act  VI  of  1876 
(Chutia  Nagpore  Encumbered  Estates  Act),  amended  by  Act  V  of  1884 — 
Effect  of  continuance  of  transactions  after  the  release  of  his  estate  from 
management  under  that  Act. — It  is  competent  to  a  person,  who  has  been, 
but  is  no  longer,  in  a  state  of  disability,  to  take  up  and  carry  on  transactions 
commenced  while  he  was  under  disability,  in  such  a  way  as  to  bind  himself 
as  to  the  whole.  He  may  be  bound  by  a  contract,  of  which  the  terms  are  to 
to  be  ascertained  by  what  passed  whilst  he  was  disabled  from  contracting. 
The  defendant's  ancestral  zemindari  was  placed  under  management  by  an 
order  made  under  s.  2  of  Act  VI  of  1876,  and  he  became  incapable  of  con- 
tracting in  reference  to  it.  He,  however,  agreed  with  the  plaintiffs  that 
the  latter  should  advance  money  on  mortgage,  and  take  a  lease  of  part  of 
the  estate.  Afterwards  by  an  order,  whether  well  founded  or  not — at  all 
events  effectively  made — under  s.  12,  as  amended  by  Act  V  of  1884,  he 
was  restored  to  the  possession  of  his  estate,  again  acquiring  tbe  right  to 
contract  about  it.  He  carried  on  the  transaction  with  the  plaintiff,  re- 
taining the  benefit  of  money  paid  by  him,  but  in  the  end  not  completing. 
Held,  that  he  was  bound  by  the  contract,  though  its  terms  were  to  t>e 
ascertained  by  what  had  passed  while  he  was  disabled  from  contracting, 
and  that  specific  performance  could  be  decreed  against  him.  Whether  his 
entering  into  the  contract  was  against  the  policy  of  the  Act,  and  whether 
the  order  under  s  12  had,  or  had  not,  been  made  on  good,  grounds  did 
not  affect  the  question.  GREGSON  v.  UDOY  ADITYA  DEB,  17  C.  223  (P.O.) 
=  16  I. A.  221  =  13  Ind.  Jur.  410=5  Sar.  P.C.J.  416  ...  686 

(2)  See  CONTRACT,  17  C.  919. 

Specific  Relief  Act  (I  of  1877). 

(1)  S.  9— See  POSSESSION,  17  C.  256. 

(2)  S.  42— See  PARTITION,  16  C.   117. 

Stamp. 

See  REGISTRATION  ACT  (III  OF  1877),  17  C.  548. 

Stamp  Act  (1  of  1879). 

Sch.  I,  arts.  11. '19 — Cheque — Bill  of  Exchange — Admissibility  in  evidence — 
Post  dated  Cheque — Stamp  Act,  1879,  .<?.  67 — Penalty — In  determining 
whether  a  document  is  sufficiently  stamped  for  the  purpose  of  deciding 
upon  its  admissibility  in  evidence  the  document  itself  as  it  stands,  and 
not  any  collateral  circumstances  which  may  be  shown  in  evidence,  must 
be  looked  at.  Where  a  cheque  bearing  a  stamp  of  one  anna  was  dated 
the  25th  September,  and  the  evidence  showed  it  to  have  been  actually 
drawn  on  the  8th  September,  and  therefore  to  have  been  post-dated,  it  was 
contended  that  the  cheque  was  really  a  bill  of  exchange,  payable  17  days 
after  date,  and  therefore  inadmissible  in  evidence  as  being  insufficiently 
stamped  :  Held,  in  a  suit  to  recover  the  amount  of  the  cheque  on  its 
being  dishonoured,  that  it  was  admissible  in  evidence.  RAMEN  CHETTY 
v.  MAHOMED  GHOUSE,  16  C.  432  ...  258 
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See  ACT  VIII  OF  1885  (BENGAL  TENANCY),  17  C  277. 
Statement. 

(1)  See  GRIM.  PRO.  CODE  (Acx  X  OF  1882),  16  C.  610,  16  C.  612-N. 

(2)  See  FALSE  EVIDENCE,  16  C.  349. 
Statute  5  &  6  Viet.,  C.  45. 

See  COPYRIGHT,  17  C.  951. 
Statute  11  &  12  Viet.,  C.  21. 

See  INSOLVENT  ACT  (11  AND  12  VICT.,  C.  21),  17  C.  209. 
Statute  17  &  18  Viet.,  C.  104. 

See  MERCHANT  SHIPPING  ACT,  1854  (17  AND  18  VICT.,  C.  104),  16  C.  238. 
Statute  24  &  25  Viet.,  C.  104. 

S.  15 — See  SUPERINTENDENCE  OF  HIGH  COURT,  16  C.  80. 

Statutes. 

(1)  Penal  Code,  s.  295,  construction  of — Reference   to   Report   of  Indian  Law 

Commissioners  and  of  Select  Committee. — For  the  purpose  of  construing 
a  section  of  an  Act  and  ascertaining  the  intention  of  the  Legislature,  the 
Report  of  the  Indian  Law  Commissioners  or  a  Select  Committee  appointed 
to  consider  the  Bill  may  be  referred  to.  ROMESH  CHUNDER  SANYAL  v. 
HIRU  MONDAL,  17  C.  852  .  ...  1112 

(2)  See  HIGH  COURT,  17  C.  329. 
Step-in-aid  of  Execution. 

See  LIMITATION  ACT  (XV  OF  1877),  17  C.  53,  17  C.  268. 
Subordinate  Judge. 

Jurisdiction  of  Civ.  Pro.  Code  (Act  XIV  of  1882),  ss.  15  and  578.— S.  15  of  the 
Civ.  Pro.  Code  does  not  preclude  a  Subordinate  Judge  from  trying  a  suit 
within  the  jurisdiction  of  the  Munsif's  Court.  The  words  "  not  affecting 
the  jurisdiction  of  the  Court  "  in  s.  578  of  the  same  Code,  mean  "  not 
affecting  the  competency  of  the  Court  to  try."  The  error  in  instituting  a 
suit  in  a  Subordinate  Judge's  Court  instead  of  in  that  of  the  Munsif  is  not 
an  error  which  affects  the  jurisdiction  of  the  former  Court  within  the 
meaning  of  s.  578.  MATRA  MONDAL  v.  HARI  MOHAN  MULLICK  alias 
MATHURA  MOHAN  MULLICK,  17  C.  155  ...  642 

Substantial  Question  of  law. 

See  APPEAL  TO  PRIVY  COUNCILS,  16  C.  287,  16  C.  292-N. 
Succession  Act  (X  of  1865). 

(1)  S.  50— See  WILL,  16  C.  19. 

(2)  S.  96 — Hindu — Lapse  of  gift  to   testator's   lineal   descendant — Wills   Act 

(XXI  of  1870).  ss.  2,  3 — Lapsed  legacy — Probate  and  Administration 
Act  (V  of  1881),  s.  131.— A  testator,  by  his  will  dated  the  22nd  April  1878, 
gave  a  legacy  of  Rs.  5,000  to  his  son's  daughter  Jodha,  to  be  paid  to  her 
out  of  a  certain  sum  owing  to  the  testator  by  the  Rajah  of  Bettia.  The 
testator  died  on  the  2nd  February  1881,  and  Jodha  in  October  1879;  the 
money  due  by  the  Rajah  of  Bettia  was  realized  on  the  7th  December  1884, 
Jodha  left  on  only  child  Binda,  who  was  born  before  the  death  of  the  tes- 
tator. Binda  sued  to  recover  the  legacy  left  to  her  mother  ;  the  defence 
was  that  the  legacy  had  lapsed  :  Held,  that  Jodha  was,  in  point  of  law, 
within  the  meaning  of  s.  96  of  the  Succession  Act.  a  person  in  existence  at 
the  death  of  the  testator,  because  a  lineal  descendent  of  her's  survived  the 
testator.  JITU  LAL  MAHATA  v.  BRIDNA  BIBI,  16  C.  549  •  ...  362 

(3)  S.  187— Hindu  Wills  Act  (XXI  of  1870),  s.  2— Probate  and  Administration 

Act  (V  of  1881),  Chaps.  II  to  XII— Probate  or  Administration  to  wills 
of  Hindus  executed  before  1st  September  1870. — S.  187  of  the  Succession 
Act,  which,  by  s.  2  of  the  Hindu  Wills  Act,  was  made  applicable  to  wills 
executed  subsequent  to  the  1st  September  1870,  has  not  been  incorporated 
in  Act  V  of  1881  ;  and  although  it  is  competent  to  a  Court  to  grant  probate 
or  letters  of  administration  in  respect  of  wills  antecedent  to  the  1st  Sep- 
tember 1870,  still  it  is  not  obligatory  upon  executors  or  persons  claiming 
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probate  or  administration  to  obtain  such  probate  or  letters  of  adminis- 
tration before  they  can  establish  their  right  in  respect  to  any  property 
^brj,ec' to  such  wills-  KRISHNA  KINKUR  ROY  v.  PANCHURAM  MUNDUL, 
17  U  272  it>  720 

Successive  Intersts. 

See  HINDU  LAW— WILL,  16  C.  383. 
Suit. 

(1)  For    damages    against    Secretary    of     State— See    SMALL    CAUSE    COURT, 

MOFUSSIL,  17  C.  29. 

(2)  To  establish  right  to  offerings — See  RIGHT  OF  SUIT,  17  C.  906. 

(3)  To    set  aside  order   in   claim    case— See   LIMITATION  ACT  (XV  OF    1877) 

17  C.  268. 

(l)  To  set  aside  sale  on  ground  of  fraud — See  SALE,  17  C.  769. 
Suits  Valuation  Act  (VII  of  1887). 

Ss.  7,  8  and  11— See  VALUATION,  17  C.  680 
Summary  Trial. 

Magistrate,  Power  of,  to  try  case  summarily— Crim.  Pro.  Code  (Act  X  of  1882), 
5.  260. — A  complainant  applied  to  a  Magistrate  for  process  against  certain 
persons  under  ss.  437,  146,  148  and  149  of  the  Penal  Code.  The  Magis- 
trate, having  perused  the  petition  of  the  complainant  and  examined  him  on 
oath,  issued  summonses  against  the  persons  named  under  those  sections. 
The  complainant  was  not  himself  and  eye-witness  of  the  occurrence,  and 
merely  stated  in  his  petition  and  evidence,  what  he  had  been  told  by  his 
servants.  Subsequently,  before  the  accused  appeared,  the  Magistrate 
examined  an  eye-witness,  and  issued  a  fresh  summons  under  s.  447  only 
and  then  proceeded  to  try  the  case  summarily,  and  convicted  one 
of  the  accused.  It  was  contended  that  he  had  no  power  so  to  try 
and  dispose  of  the  case  :  Held,  that  the  Magistrate  had  power  to 
try  the  case  summarily.  When  a  Magistrate  ascertains  that  the  facts 
which  are  alleged  to  have  taken  place  disclose  only  an  offence  triable 
summarily,  he  can  dispose  of  such  case  summarily,  and  the  mere 
fact  that  a  complainant  enumerates  sections  of  the  Penal  Code  relating 
to  offences  not  triable  summarily  does  not  affect  the  jurisdiction  of  the 
Magistrate,  unless  the  facts  of  which  he  really  complains  disclose  such 
offences.  GOLAP  PANDAY  v.  BODDAM,  16  C.  715  ...  472 

Superintendence  of  High  Court. 

(1)  Arbitration — Award — Application  to  file  award,  objection  to —Decree  on 
award,  Finality  of — Private  arbitration — Revisional  powers  of  High 
Court— Jurisdiction— Civ.  Pro.  Code  (Act  XIV  of  1882),  ss.  520,  521, 
525,  526  and  622. — Certain  disputes  between  parties  were  referred  under  a 
written  agreement  to  an  arbitrator,  who  in  due  course  made  his  award. 
The  plaintiff  then  applied  to  the  Subordinate  Judge  to  have  the  award 
filed  in  Court  under  the  provisions  of  s  525  of  the  Code  of  Civil  Procedure, 
The  defendants  came  in  and  objected  to  the  award  on  the  following 
amongst  other  grounds :— (I)  That  the  value  of  the  property  in  suit  was 
Rs.  500  only,  and  therefore  that  the  application  should  have  been  made 
in  the  Munsif's  Court  and  not  in  that  of  the  Subordinate  Judge.  (2) 
That  the  agreement  of  submission  was  vague  and  indefinite,  and  did  not 
clearly  set  out  the  matters  in  dispute.  The  Subordinate  Judge  overruled 
the  objection  without  taking  any  evidence,  and  directed  the  award  to  be 
filed  and  a  decree  to  be  passed  thereon.  The  plaintiff  appealed.  The 
defendants  contended  that  no  appeal  lay,  and  that,  if  it  did,  it  lay  to  the 
District  Judge 'and  not  to  the  High  Court:  Held,  that,  assuming  that 
on  a  proceeding  under  ss.  525  and  526,  the  Court  has  power  to  consider 
such  objections  as  are  mentioned  in  ss  520  and  531,  the  above  objections 
did  not  fall  under  either  section,  but  that  the  Subordinate  Judge,  before 
entertaining  the  application,  was  bound  to  satisfy  himself  that  he  had 
jurisdiction  to  entertain  it,  and  for  that  purpose  to  take  evidence  regard- 
ing the  value  of  the  property  ;  and  that  even  if  no  appeal  lay,  the  High 
Court  could  interfere  under  its  revisional  powers,  because  the  Subordinate 
Judge  bad  acted  in  the  exercise  oi  his  jurisdiction  illegally  in  assuming 
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jurisdiction  without  taking  such  evidence  :  Held,  further,  that  as  the 
second  objection  was  well  founded  inasmuch  as  the  agreement  to  refer 
was  vague  and  indefinite,  and  did  not  clearly  lay  down  the  power  of  the 
arbitrator  in  dealing  with  the  subject-matter  in  dispute,  and  as  it  was  not 
possible  to  make  out  what  powers  were  intended  to  be  conferred  upon  the 
arbitrator,  the  award  should  not  be  allowed  to  be  enforced  under  the  pro- 
visions of  ss.  525  and  526.  BINDESSURI  PERSHAD  SINGH  v.  JANKEE 
PERSAD  SINGH,  16  C.  482  ...  318 

(2)  Code  of  Civil  Procedure  (Act  XI V  of  1882),  5.  622.— A  decision  by  the  Judg- 

ment of  a  competent  Court,  whether  right  or  wrong,  which  by  law  is  final 
and  without  appeal,  where  the  Court  has  not  acted  in  the  exercise  of  its 
jurisdiction  illegally,  or  with  material  irregularity,  cannot  be  set  aside 
under  s.  622  of  the  Civ.  Pro.  Code.  MUHAMMAD  YUSUF  KHAN  v. 
ABDUL  RAHAMAN  KHAN,  16  C.  749  (P.O.)  =  16  I. A.  104  =  13  Ind.  Jur. 
170=5  Sar.  P.C.J.  362=Rafique  and  Jackson's  P.C.  No.  U1  ...  496 

(3)  Crim.    Pro.   Code    (Act    X    of    1882),    s.  144— Charter    Act,    24    and    25 

Vic,  c.  104,  s.  15 — Order  to  abstain  from  certain  act. — A  Deputy  Com. 
missioner  passed  an  order  under  s.  144  of  the  Code  of  Criminal  Proce- 
dure, prohibiting  a  person  from  collecting  any  rent,  or  attempting  to 
collect  rent,  either  herself  or  through  any  of  her  officers  or  servants, 
from  the  ryots  of  two  specified  pergunnahs  ;  and  also  from  effecting  any 
sale  or  putting  in  hand  any  transaction  with  regard  to  standing  trees  or 
collected  timbers  on  an  estate,  or  erecting  sny  adda  or  kuchari  in  such 
pergunnahs  for  a  period  of  two  months.  Upon  an  application  to  set  aside 
such  order  :  Held,  that  the  High  Court  had  jurisdiction,  under  s.  15  of 
the  Charter  Act,  to  set  it  aside  if  it  were  made  without  jurisdiction. 
ABAYESWARI  DEBI  v.  SIDHESWARI  DEBI,  16  C.  80=  13  Ind.  Jur.  179...  53 

(4)  See  APPEAL  (SECOND  APPEAL),  16  C.  596. 
Survivorship. 

See  HINDU  LAW — INHERITANCE,  16  C.  367  ;  17  C.  33. 
Symbolical  Possession. 

See  LIMITATION  ACT  (XV  OF  1877)  16  C.  530. 
Talukdar. 

See  ACT  I  OF  1869  (OUDH,  ESTATES),  17  C.  311, 
Talukdari  Estate. 

See  HINDU  LAW — PARTITION,  16  C.  397. 
Tangible  Immoveable  Property. 

See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  16  C.  513. 
Tenancy. 

See  LANDLORD  AND  TENANT,  16  C.  223. 
Tender. 

See  MORTGAGE— REDEMPTION,  16  C.  307. 
Theft. 

See  PENAL  CODE  (ACT  XLV  OF  1860),  17  C.  852. 
Title. 

(1)  See  ACT  VIII  OF  1885  (TENANCY,  BENGAL),  17  C.  829. 

(2)  See  CONTRACT,  17  C.  919. 

(3)  See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  17  C.  562. 

(4)  Sec  DECREE,  17  C.  814. 

(5)  See  EVIDENCE,  16  C.  186. 

(6)  See  LAND  ACQUISITION  ACT  (X  OF  1870),  17  C.  144. 

(7)  See  LIMITATION.  16  C.  741. 

(8)  See  OUDH  TALUKDARS,  17  C.  444. 
Tolls. 

See  SETTLEMENT,  17  C.  458. 
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See  GRIM.  PRO.  CODE  (ACT  X  OF  1882).  16  C.  9. 
Transfer. 

(1)  Suit— Suit  for  a  partition   of  property   partly  in  Calcutta   and  partly  in 

Mofussil— Grounds  for  transfer. —In  a  partition  suit  instituted  in  the 
Second  Subordinate  Judge's  Court  of  the  24-Pergunnahs,  the  parties  being 
residents  of  Calcutta,  when  the  property  sought  to  be  partitioned  consist- 
ed of  (a)  moveable  property  situate  in  Calcutta  ;  (b)  immoveable  property 
ggths  of  which  wxs  in  Catcutta  the  rest  being  in  the  immediate  vicinity, 
and  when  it  appeared  that,  if  tried  in  Alipore,  an  Ameen  would  have  to 
partition  the  Calcutta  property,  and  that  the  suit  could  be  more  expedi- 
tiously  and  cheaply  tried  in  the  High  Court:  Held,  that  the  case  was  a 
proper  one  to  be  transferred  to  the  High  Court  to  be  tried  on  the  original 
side,  and  an  order  was  made  accordingly.  JOTENDRA  NATH  MITTER  v 
RAJ  KRISTO  MITTER,  16C.  771  ..."  5tl 

(2)  See  ACT  VIII  OF  1885  (BENGAL,  TENANCY),  16  C.  642. 

(3)  See  EXECUTION  OF  DECREE,  16  C.  347. 

(4)  See  LIMITATION  ACT  (XV  OF  1877),  17  C.  491. 

(5)  See  PRACTICE,  16  C.  771. 
Transfer  of  Property  Act  (IV  of  1882) 

(1)  See  LIMITATION  ACT  (XV  OF  1877),  16  C.  693. 

(2)  Ss.  10,  11.  12,  111— See  LEASE,  17  C.  826. 

(3)  S.  ^-Transfer  of  immoveable  property  by  unregistered  deed-Deed  of  which 

registration  is  optional-Suit  by  purchaser  for  possession  when  vendor  is 
out  of  possession. — S.  54  of  the  Transfer  of  Property  Act  is  not  exhaustive 
or  imperative  in  requiring  that  the  transfer  of  immoveable  property  of 
less  than  Rs.  100  should  be  made  only  by  one  of  the  modes  there  stated 
so  as  to  confer  a  valid  title.  Where  the  plaintiff  bought  from  the  heirs 
of  M,  who  were  out  of  possession,  their  right,  title  and  interest  in  certain 
immoveable  property,  and  such  property  was  conveyed  to  the  plaintiff  by 
an  unregistered  deed,  registration  of  the  deed  (the  property  being  of  the 
value  of  less  than  Rs.  ICO)  not  being  compulsory :  Held,  in  a  suit  to  re- 
cover the  property  from  persons  in  possession  without  tit'e,  that  the  sale 
conferred  a  valid  title  on  the  plaintiff,  though  not  made  by  registered 
deed  or  by  delivery  of  the  property.  KHATU  BIBI  v.  MADHORAM  BAR- 
SICK,  16  C.  622  ...  410 

(4)  Ss.  60,  83,  84 — See  MORTGAGE— REDEMPTION,  16  C.  702. 

(5)  S.  87— See  MORTGAGE— REDEMPTION,  16  C.  246. 

(6)  Ss.  88,  90 — Decree  unsatisfied  by  sale   of   mortgaged  property — Right    to 

decree  for  sale  of  other  than  mortgaged  property. — The  holder  of  a  de- 
cree on  a  mortgage  obtained  an  order  under  s.  88  of  the  Transfer  of  Property 
Act  for  sale  of  the  mortgaged  property,  and  the  proceeds  of  this  when  sold 
being  insufficient  to  satisfy  the  decree,  he  applied,  for  a  decree  under  s.  90 
for  the  sale  of  other  properties  belonging  to  the  judgment-debtor.  The 
Subordinate  Judge  refused  the  application  on  the  ground  that  there  was  no 
such  provision  in  the  order  for  sale  under  s.  88  :  Held,  that  the  decree- 
holder  was  entitled  to  the  decree  asked  for.  The  terms  of  s.  90  contem- 
plates a  decree  in  the  suit  for  recovery  of  the  mortgage  money  after  sale  of 
the  mortgaged  properties  under  a  decree  given  under  s.  88.  The  decree- 
holder  can  then  apply  to  the  Court,  and  if  he  can  show  that,  after  the  sale 
of  the  mortgaged  properties,  there  is  still  a  balance  due  to  him  under  the 
decree  obtained  under  s.  88,  and  that  that  amount  is  legally  recoverable 
from  the  judgment-debtor,  he  can  ask  for  and  obtain  a  decree  under  s.  90 
for  realization  of  the  balance  from  other  properties  of  the  debtor.  SONATUN 
SHAW  v.  ALI  NEWAZ  KHAN,  16  C.  423  ...  278 

Construction  of — Money  settled  upon  members  of  Royal  Family  of  Oudh  and 
their  heirs — Perpetual  pensions  by  payments  arranged  between  soverign 
powers — Construction  of  the  word  "  issue,'"as  used  in  a  treaty  between 
them,  and  in  subsequent  correpondence . — An  arrangement  between  two 
sovereign  powers,  viz.,  the  King  of  Oudh  and  the  East  India  Company,  where- 
by members  of  the  Royal  Family  of  Oudh  had  secured  to  them  and  to  their  • 
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issue  pensions  in  perpetuity,  although  a  settlement  of  pensions  in  perpe- 
tuity could  not.  under  the  Muhammadan  Law,  be  validly  made  by  a 
private  individual,  took  effect  as  a  contract  or  treaty  between  the  powers. 
Held,  on  the  construction  of  a  treaty  made  in  1838  between  the  King  of 
Oudh  and  the  East  India  Company,  that  it  was  the  intention  of  the 
King  thereby  to  provide  pensions  for  certain  members  of  the  Royal 
Family  in  perpetuity  ;  that  if  any  of  the  pensioners  should  die  without 
issue,  his  or  her  pension  should  revert  to  the  King ;  that  the  words 
"heirs"  and  "issue"  were  used  as  convertible  or  equivalent  terms;  and  that 
they  meant  persons  who  would  be  heirs  according  to  Muhammadan  Law. 
Held,  also,  that  the  King  intended  in  1842  to  provide  for  the  ancestor  of 
the  plaintiffs  an  additional  pension  of  the  same  kind  as  the  pension  which 
he  had  provided  for  her  in  1838  ;  and  that  according  to  the  letter  written 
by  the  King  in  that  year  to  the  Government  of  India,  after  her  death,  if 
she  should  have  left  issue,  the  additional  pension  was  to  be  payable  to 
such  of  her  issue  as  should  be  also  her  heirs,  according  to  the  rules  of  the 
Muhammadan  Law  of  Inheritance.  MARIAN  BEGUM  v.  MIRZA  ; 
WAZIR  BEGUM  v.  MIRZA.  17  C.  234  (P.O.)  =  16  I.A.  175  =  13  Ind.  Jur. 
371  =  5  Sar.  P.C.J.  422=Rafique  and  Jackson's  P.C.  No.  113  ...  694 

Tributary  Alehals. 

See  JURISDICTION  OF  CRIMINAL  COURT,  16  C.  667. 
Trust. 

(1)  Parol  trust — Trustee — Executor  de  son  tort — Donatio  mortis  causa — Excep- 

tions to  Report — Account — Appeal  as  to  costs — Limitation. — One  T.  C., 
in  anticipation  of  death  handed  over  his  property  to  the  defendant,  his 
brother,  and  verbally  directed  him  to  pay  certain  specified  debts,  and  to 
apply  the  surplus  for  the  necessities  and  support  of  his  family.  Held, 
that  a  good  trust  was  created,  at  any  rate  so  far  as  the  debts  were  concern- 
ed. The  defendant  claimed  to  have  paid  to  S,  the  widow  of  one  L.  the 
deceased  brother  of  T.  C.  and  himself,  the  sum  of  Rs.  7,273-1  alleged  to 
have  been  owing  by  T.  C.  to  L.  In  a  suit  by  the  son  of  T.  C.  for  an 
account  the  Assistant  Registrar  found  (inter  alia)  in  his  Report  that 
Rs.  1,975  had  been  paid  to  S,  by  .the  defendant,  and  that  the  balance 
Rs.  5,298-1  had  been  taken  over  by  the  defendant  by  arrangement  with 
'  S,  (the  first  payment  being  time-barred).  Held,  that  a  good  trust  in 
favour  of  S,  for  the  whole  debt  due  to  her  was  created  in  respect  of  the 
monies  which  reached  the  defendant's  hands  applicable  under  the  terms 
of  the  mandate  to  him  for  the  payment  of  her  claim  ;  that  no  question 
arose  as  to  limitation  ;  and  that  it  was  unnecessary  to  consider  whether 
the  defendant,  if  acting  as  an  executor  de  son  tort,  had  power  to  pay  it 
though  barred.  Held,  also  that  the  trust  was  not  in  the  nature  of  a  tes- 
tamentary disposition,  though  it  was  created  in  anticipation  of  death,  and 
could  not  after  the  death  of  T.  C.  be  recalled  by  his  representatives. 
Qucere — Whether  as  to  the  application  of  the  surplus  after  payment  of 
the  specified  debts  the  defendant  was  in  the  position  of  an  executor  de  son 
tort,  and  that  practically  it  may  in  some  cases  be  difficult  to  avoid  the 
application  to  Hindus  of  the  principles  upon  which  executorship  de  son 
tort  rests  to.  Semble  that  even  upon  the  findings  of  the  lower  Court  the 
order  as  to  costs  would  have  to  be  altered  materially  in  favour  of  the 
defendant.  SUDDASOOK  KOOTARY  v.  RAMCHUNDER,  17  C.  620  ...  953 

(2)  See  LIMITATION  ACT  (XV  OF  1877),  16  C.  25,  161. 

(3)  See  OUDH  TALUKDARS,  17  C.  444. 
Trustee. 

See  TRUST,  17  C.  620. 
Undisclosed  Principal. 

See  PRINCIPAL  AND  AGENT,  17  C.  449. 
Unlawful  Assembly. 

See  RIOTING,  16  C.  206. 
Usage. 

See  SALE,  16  C.  702. 
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(1)  See  ACT  VIII  OF  1885  (TENANCY.  BENGAL),  17  C.  45. 

(2)  See  SMALL  CAUSE  COURT,  MOFUSSIL,  17  C.  541. 

User. 

See  RIGHT  OF  USER,  16  C.  640. 

Vakil. 

See  PRIVY  COUNCIL,  16  C.  636. 

Valuation. 

(1)  Of  suit — Bengal,  North-Western  Provinces,  and  Assam  Civil   Courts    Act 

(XII  of  1887),  s.  21  —  Court  FeesAct(VIIofl87Q),s.7tcl.4—Suits 
Valuation  Act  (VII  of  1887.  ss.  7,  8.  and  11— Jurisdiction,  Valuation 
for  purposes  of. — For  purposes  of  jurisdiction  the  words  "value  of  the 
original  suit"  in  s.  21  of  Act  XII  of  1887  are,  in  partition  suits,  to  be  taken 
to  mean  the  ^alue  of  the  property  in  suit,  and  this  is  the  valuation  by 
which  the  Courts  should  be  guided  in  such  suits.  The  Court  Fees  Act 
(VII  of  1870),  s.  7,  cl.  4,  does  not  contemplate  that  a  plaintiff  should  assign 
an  arbitrary  value  to  the  subject-matter  of  the  suit,  and  the  provisions  of 
the  Suits  Valuation  Act  (VII  of  1887),  ss.  7.  8,  and  11,  indicate  that  this 
was  not  the  intention  of  the  Legislature.  BOIDYA  NATH  ADYA  v.  MAKHAN 
LAL  ADYA,  17  C.  680  ...  994 

(2)  Suit  for*possession  and  mesne  profits — Value  of  the  original  suit — Act  XII 

of  1887,  s.  21. — In  a  suit'for  possession  and  mesne  profits,  the  value  of  the 
original  suit  for  the  purposes  of  s  21  of  Act  XII  of  1887  depends  not 
merely  upon  the  value  of  the  property  sought  to  be  recovered,  but  also 
upon  the  value  or  amount  of  the  profits  recoverable.  MOHINI  MOHAN  DAS 
v.  SATIS  CHANDRA  ROY,  17  C.  704  ...  1011 

Vendor  and  Purchaser. 

(1)  Notice — Notice  of  possession  of  rent — Notice  of  tenancy — Purchaser  how 

far  affected  with  notice  of  lessor's  title. — Notice  of  possession  of  the 
rents  of  property  is  notice  of  the  tenancy,  but  does  not  of  itself  affect  a 
purchaser  with  notice  of  the  lessor's  title.  GUNAMONI  NATH  v.  BUSSUNT 
KUMARI  DASI,  16  C.  414  ...  273 

(2)  See  CONTRACT.  17  C.  919. 

(3)  See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  16  C.  622. 

Vice-Admiralty. 

(1)  Procedure — Vice- Admiralty  Regulations  of  1832 — Practice  under  Code  of 

Civil  Procedure. — In  Vice-Admiralty  cases  the  effect  of  appearance,  the 
mode  of  objecting  to  the  jurisdiction,  and  the  mode  of  questioning  the  vali- 
dity of  a  pleading  are  matters  governed  by  a  settled  practice  under  the 
Code  of  Civil  Procedure.  The  Privy  Council  rules  issued  under  (2  and  3 
Will.  IV,  c.  51,  have  no  operation)  except  in  case  of  suits  in  rem  in  which 
no  appearance  has  been  entered  and  other  matter  to  which  the  Procedure 
Code  cannot  be  applied.  The  enactments  and  rules  affecting  the  Vice-Ad- 
miralty jurisdiction  reviewed  and  examined.  In  the  matter  of  the  SHIP 
"  FANNIE  SKOLIFIELD"  17  C.  337  ...  763 

(2)  See  APPEAL  TO  PRIVY  COUNCIL,  17  C.  66. 

Vice- Admiralty  Regulations,  1852. 

Rule  35— See  APPEAL  TO  PRIVY  COUNCIL,  17  C.  66. 
Wazib-ul-arz. 

See  HINDU  LAW— GIFT,  16  C.  677. 
Wakf. 

See  MAHOMEDAN  LAW— ENDOWMENT,  17  C.  498. 
Warrant. 

See  INSOLVENT  ACT.  11  AND  12  Vic.,  CAP.  21.  17  C.  209. 

Wife. 

See  KIDNAPPING,  17  C.  298. 
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(1)  Attestation      of     wilt — Purdanashin     lady — "  In    the     presence    of" — 

Succession  Act .  (X  of  1865),  s.  50.— After  execution  of  her  will  by  a 
testatrix,  a  purda-nashin  lady,  and  its  attestation  in  her  presence  by  a 
witness  who  had  seen  her  execute  it,  it  was  presented  for  registration,  the 
testatrix  sitting  behind  one  fold  of  a  door  which  was  closed,  the  other  fold 
being  open  and  the  Registrar  and  another  person  who  identified  the 
testatrix  being  in  the  verandah  outside  the  room  behind  the  door  of 
which  the  testatrix  sat,  all  that  the  Registrar  actually  saw  of  her  being 
her  hand.  The  testatrix  admitted  her  execution  of  the  will,  and  her  ad- 
mission was  endorsed  on  the  will  and  witnessed  by  the  Registrar,  and  the 
person  who  identified-her,  at  the  same  time  :  Held,  that  the  witness  was 
"  m  the  presence  of  "  the  testatrix  within  the  meaning  of  s.  50  of  the  Sue- 
session  Act  (X  of  1865).  HORENDRA  NARAIN  ACHARJI  CHOWDHRY 
v.  CHANDRA  KANTA  LAHIRI,  16  C.  19  ...  13 

(2)  See  HINDU  LAW— WILL,  17  C.  122,  886. 

(3)  See  SUCCESSION  ACT  (X  OF  1865),  17  C.  272. 
Witness. 

(1)  See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  16  C.  781. 

(2)  See  EVIDENCE  ACT  (I  OF  1872),  17  C.  344. 

Words  and  Phrases. 

(1)  "  A  certain  Act  "—See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  16  C.  SO. 

(2)  "  Affirming  "—See  APPEAL  (TO  PRIVY  COUNCIL),  16  C.  287  ;  16  C.  292-N. 

(3)  "  Amount  of  rent  annually  payable  by  a  tenant — See  ACT  VIII  OF  1885 

(TENANCY,  BENGAL),  1?  C.  489. 

(4)  "  Any  law  "—See  Civ.  PRO.  CODE  (ACT  XIV  OF  1882),  16  C.  504. 

(5)  "  Any  other  evidence  that  may  be  produced  " — See  ACT  VIII  OF  1885 

(TENANCY,  BENUAL),  17  C.  466. 

(6)  "  Appeal  presented" — See  LIMITATION  ACT  (XV  OF  1877),  16  C.  250. 

(7)  "  Court  " — See  SANCTION  TO  PROSECUTION,  17  C.  872. 

(8)  "  Deposit  "—See  LIMITATION  ACT  (XV  OF  1877),  16  C.  25. 

(9)  "  Gain  "—See  COMPANIES  ACT  (VI  OF  1882),  17  C.  786. 

(10)  "  Gained  from  the  river  by  alluvion  or  dereliction  " — See  ACT  IX  OP  1847 

(THE  BENGAL  ALLVION  AND  DILUVION),  17  C.  590. 

(11)  "  Granting  "—See  Civ.  PRO.  CODE  (ACT  XIV  OF  1882),  16  C.  744. 

(12)  "  Heirs  "—See  TREATY.  17  C.  234. 

(13)  ''  If  ever  in  the  time  of  my  descendant  you  are  not  provided  with  means  of 

maintenance  " — See  GRANT,  16  C.  71. 

(14)  "  If  my  minor  son  dies  " — See  HINDU  LAW — WILL,  17  C.  122. 

(15)  "  Intestate  "—See  ACT  I  OF  1869  (OuDH  ESTATES),  16  C.  566. 

(16)  "  In  the  presence  of  "—See  WILL,  16  C.  19. 

(17)  "  Issue  "—See  TREATY,  17  C.  234. 

(18)  "  Judgment  " — See  APPEAL  (SECOND  APPEAL),  16  C.  768. 

(19)  "Judgment  " — See  APPEAL  TO  PRIVY  COUNCIL,  17  C.  455. 

(20)  "  Liability  to  pay  rent  " — See  ACT  VIII  OF  1885  (BENGAL,  TENANCY), 

17  C. 45. 

(21)  "  Like  offence  "—See  ACT  VII  OF  1878  (BENGAL,  EXCISE),  16  C.  436. 

(22)  "  Local  area  " — See  JURISDICTION  OF  CRIMINAL  COURT,  16  C.  667. 

(23)  "  May"— See  HIGH  COURT,  17  C.  329. 

(24)  "  Neglect  to  act  "—See  LAND  ACQUISITION  ACT  (X  OF  1870),  17  C.  383. 

(25)  "  Non-occupancy  ryots  " — See  ACT  VIII  OF  1885  (BENGAL  TENANCY), 

17  C.  45. 

(26)  "  Object  "—See  PENAL  CODE  (ACT  XLV  OF  1860),  17  C.  852. 

(27)  "  To  persons  and  heirs  male  of  their  bodies  "—See  HINDU  LAW— WILL, 

16  C.  383. 

(28)  "  Proceedings  "—See  ACT  VIII  OF  1885  (TENANCY,  BENGAL),  16  C.  267. 
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(29)  "  Property,  the  subject  of  a  suit  "—-See  RECEIVER,  17  C.  614. 

(30)  "  Road  "—See  ACT  III  OF  1884  (THE  BENGAL  MUNICIPAL),  17  C.  684. 

(31)  "  Shall"— See  HIGH  COURT,  17  C.  329. 

(32)  "  Shall  try  any  person  " — See  CRIM.  PRO.  CODE  (ACT  X  OF  1882),  16  C. 

121. 

Special  contract  "—See  ACT  III  OF  1865  (CARRIERS),  17  C.  39. 
Utbundi  "—See  ACT  VIII  OF  1885  (TENANCY,  BENGAL),  17  C.  393. 
Value  of  the  original  suit  " — See  VALUATION,  17  C.  680. 
When  he  comes  of  age  " — See  HINDU  LAW— WILL,  17  C.  122. 
Where  there  has  been  an  appeal  " — See  LIMITATION  ACT  (XV  OF  1877), 
J6C.  250. 

(38)  "  Which  is  liable  to  be  contradicted  "—See  EVIDENCE  ACT  (I  OF  1872), 
17  C.  344. 

Wrongful  Attachment. 

See  ATTACHMENT,  17  C.  436. 
Zemindar. 

Zemindar's  right  against  tenant— See  LANDLORD  AND  TENANTI  16  C.  223. 
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